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RESPONDENT’S MOTION FOR JUDICIAL NOTICE IN 

SUPPORT OF ANSWER BRIEF ON THE MERITS 

Pursuant to California Rules of Court, rules 8.54 and 

8.252(a), and Evidence Code sections 452, subdivisions (c) and (h), 

and 459, subdivision (d), Respondent Protective Life Insurance 

Company respectfully moves that this Court take judicial notice of 

the documents listed below. 

 Exhibit A: California Department of Insurance’s “SERFF In-

structions for Complying with AB1747.” (RA 110-111.) 

 Exhibit B: October 11, 2012 email from Nancy Hom to J. Lu-

cas (RA 113.) 

 Exhibit C: March 6, 2013 email from Leslie Tick to Jeff Ger-

ber. (RA 108.) 

 Exhibit D: July 14, 2016 email from Leslie Tick to Robert 

Cerny. (RA 116.) 

 Exhibit E: March 23, 2015 letter from Lisa Hastings to David 

Klevatt [attached as exhibit 1 to the Amicus Curiae Brief of 

American Council of Life Insurers, filed Feb. 22, 2019 in the 

Court of Appeal].) 

Exhibits A, B, C and D already appear in the record on ap-

peal, and Exhibit E was submitted to the Court of Appeal. Protec-

tive has nevertheless attached them as exhibits to this Motion for 

the Court’s convenience. (See Cal. R. Ct., rule 8.252(a)(3) [requir-

ing party to attach to motion a copy of the matter to be judicially 

noticed if the matter is not in the record].)  

Protective is also attaching Exhibits F and G to this Motion, 

but it is not asking that the Court take judicial notice of these doc-

uments.   
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DATED: July 29, 2020 

     Respectfully submitted, 

 

MAYNARD, COOPER & GALE, 

P.C. 

     GRIGNON LAW FIRM LLP 

NOONAN LANCE BOYER & BA-

NACH LLP 

 

s/ John C. Neiman, Jr.   

John C. Neiman, Jr. (admitted pro 

hac vice) 

  

Counsel for Defendant and Respondent Protective Life Insurance 

Company 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Under California Rules of Court, rule 8.252(a)(1), the Court 

may take judicial notice of certain documents upon motion by a 

party. (Cal. R. Ct., rule 8.252(a)(1).) The motion must explain “(A) 

Why the matter to be noticed is relevant to the appeal; (B) Whether 

the matter to be noticed was presented to the trial court and, if so, 

whether judicial notice was taken by that court; (C) If judicial no-

tice of the matter was not taken by the trial court, why the matter 

is subject to judicial notice under Evidence Code section 451, 452, 

or 453; and (D) Whether the matter to be noticed relates to pro-

ceedings occurring after the order or judgment that is the subject 

of the appeal.” (Id. at rule 8.252(a)(2)(A)-(D).)  

Protective asks that this Court take judicial notice of a doc-

ument issued by the California Department of Insurance providing 

instructions to insurers on how to comply with Assembly Bill 1747 

(Exhibit A), as well certain letters and emails sent by senior De-

partment officials, also regarding Assembly Bill 1747 (Exhibits 

B—E). Each of these documents reflect the California Department 

of Insurance’s interpretation on the statutory question at hand: 

whether Assembly Bill 1747 applies to life insurance policies like 

McHugh’s that were issued and delivered before the statute’s ef-

fective date. For the reasons set forth below, the Court can take 

judicial notice of them.  

I. The Department’s SERFF Instructions (Exhibit A) 

Factor 1: Relevance of the Matter to be Noticed. Exhibit A—

the Department’s “SERFF Instructions for Complying with 

AB1747”—is central to one of Plaintiffs’ arguments, and accord-

ingly, “relevant to this appeal.” (Cal. R. Ct., rule 8.252(a)(1)(A).) 



5 

 

“SERFF,” which stands for “System for Electronic Rates & Forms 

Filing,” is an “internet-based system” through which the Depart-

ment of Insurance provides insurers guidance on how to comply 

with the Insurance Code, and through which insurers submit 

forms and other filings for the agency’s approval. (Opn. 5.) The De-

partment issued the instructions set forth in Exhibit A through 

SERFF on November 1, 2012, shortly after Assembly Bill 1747 

passed. (See Exh. A, RA 110-111 [dated “11/01/2012”].) In the in-

structions, the agency announced to insurers that the statute re-

quired life insurance policies issued on or after the statute’s Janu-

ary 1, 2013 effective date to contain provisions for a 60-day grace 

period. (Ibid.) The Court of Appeal referenced these same SERFF 

instructions in its Opinion. (Opn. 5-7.)  

Plaintiffs are now challenging the Court of Appeal’s ruling, 

and specifically the extent to which the Court of Appeal could rely 

on the SERFF instructions. (See OBOM 69-77; see also OBOM 72 

[arguing that “the policy form SERFF Notices” do not “constitute 

official positions taken by the DOI itself concerning the interpre-

tation and application of the statutes in question”].) The instruc-

tions’ relevance is thus patent.  

At Plaintiffs’ request and without objection from Respond-

ent, this Court previously took judicial notice of a motion filed by 

the Department in another case that specifically addressed the 

SERFF instructions. In the motion of which this Court took judi-

cial notice, the Department represented that the SERFF instruc-

tions contained its “positions and guidance related to the statutes.” 

(Plaintiffs’ RJN 21.) Moreover, the Department attached the 
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SERFF instructions as an exhibit to that motion, though they are 

omitted from the version of the motion Plaintiffs submitted in this 

case. (See Plaintiffs’ RJN 0014 [reflecting that the SERFF instruc-

tions were attached to the motion as exhibit 2].) The copy of the 

SERFF instructions that the Department attached to that motion 

is attached here as Exhibit F. So, there is no real dispute that the 

SERFF instructions, which set forth the position of the govern-

ment agency charged with enforcing statutes like Assembly Bill 

1747, on the very question that is the subject of one of Plaintiffs’ 

arguments, is relevant to this appeal.  

Factor 2: Notice by the Trial Court. Protective asked the trial 

court to take judicial notice of the SERFF instructions on several 

occasions, but the trial court never ultimately ruled on that re-

quest. Protective first filed a request for judicial notice of the in-

structions in connecting with its motion for reconsideration of the 

trial court’s order denying Protective’s motion for summary adju-

dication. (Exh. G, Protective’s Request for Judicial Notice; id. at 

Decl. of J. Wang, at exhibit B at pp.20-21 [containing SERFF in-

structions], filed Feb. 24, 2017.) Protective later attached the 

SERFF instructions as an exhibit its Motion for Nonsuit filed at 

the beginning of trial. (RA 23, 29 fn.2; 44-46.) At oral argument on 

that motion, Protective repeated its request that the Court take 

notice of the instructions. (7 RT 1443:17-21 [“So we are making the 

record and at least asking the court to have the evidence in front 

of it. We have made additional notice for the SERFF instruction, 

for the court to consider the evidence presented by the DOI as per-

suasive evidence that the statute is to be applied prospectively and 
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not retroactively.”].) The trial court denied the Motion for Nonsuit 

without formally granting or denying judicial notice of the SERFF 

instructions, though it did comment that the instructions may be 

entitled to “persuasive” effect. (7 RT 1445:18-19; 1446-1447.) Then, 

at the close of evidence at trial, Protective attached the SERFF 

instructions to its Motion for Directed Verdict, and again called the 

trial court’s attention to its request for notice. (RA 89, 93 fn.2; 110-

111.) The trial court denied that motion without ruling on the no-

tice request. (10 RT 1764-1768.) 

In the Court of Appeal, Protective cited the SERFF instruc-

tions in its opening brief and included them in its Respondent’s 

Appendix. (RB 18, 34; RA 110-111.) The Court of Appeal referenced 

them multiple times in its Opinion. (Opn. 5-7.) 

Factor 3: Is the Matter the Proper Subject of Judicial Notice. 

The SERFF instructions are subject to judicial notice by the Court 

for several reasons. A reviewing court may take judicial notice of 

any matter specified in Evidence Code section 452. (Evid. Code, § 

459, subd. (a) [“The reviewing court may take judicial notice of any 

matter specified in [Evidence Code] Section 452.”].) Under Evi-

dence Code section 452, “Judicial notice may be taken of…(c) Offi-

cial acts of the legislative, executive, and judicial departments of 

the United States or any state of the United States.” (Evid. Code, 

§ 452, subd. (c).) The California Department of Insurance is an ex-

ecutive department of the State of California. When the Depart-

ment acts in furtherance of its regulatory function, as it did here 

when guiding insurers on how to comply with Insurance Code and 

interpreting the statute it is charged with enforcing, such “official 
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acts” are subject to judicial notice pursuant to Evidence Code sec-

tion 452, subdivision (c). (See Super. Dispatch, Inc. v. Insurance 

Corp. of NY (2010) 181 Cal. App. 4th 175, 189, fn.6 [granting judi-

cial notice of an “Initial Statement of Reasons” contained in the 

Department of Insurance’s rulemaking file].)  

The SERFF instructions can also be judicially noticed under 

Evidence Code section 452, subdivision (h), since they consist of 

“[f]acts and propositions that are not reasonably subject to dispute 

and are capable of immediate and accurate determination by re-

sort to sources of reasonably indisputable accuracy.” (Evid. Code, 

§ 452, subd. (h).) While Plaintiffs contend the SERFF instructions 

do not constitute the agency’s “official position” as to Assembly 

Bill’s effect (OBOM 77), they do not deny the instructions’ authen-

ticity.  

It is worth noting that, in arguing the instructions do not 

deserve deference, Plaintiffs rely on an opinion by a federal district 

court that itself took judicial notice of the same SERFF instruc-

tions. (See OBOM 73.) That federal court did so on the basis that 

the SERFF instructions “are available on the SERFF website 

where the DOI, a governmental agency, places instructions for any 

insurance company seeking DOI approval.” (Bentley v. United of 

Omaha Life Ins. Co. (C.D. Cal. Sept. 14, 2016) No. 

CV157870DMGAJWX, 2016 WL 7443190, at p.*1 [reproduced at 

RA 75-77]; see also Kilroy v. State (2004) 119 Cal. App. 4th 140, 

145 [court may take judicial notice of an order in federal case “to 

prove the truth of the fact that such order was issued” but not the 
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truth of the facts found in the order].) The Court should do so here 

too.  

Factor 4: Timing of Matter to be Noticed. As the SERFF in-

structions were issued in November 2012, Protective is not asking 

the Court to notice a matter that “relates to proceedings occurring 

after the order or judgment that is the subject of the appeal.” (Cal. 

R. Ct., rule 8.252(a)(2)(D).) 

II. Department Communications (Exhibits B—E) 

The Court can also take judicial notice of the letters and 

emails from Department officials that, consistent with the SERFF 

instructions, set forth the agency’s view that Assembly Bill 1747 

does not apply to life insurance policies issued and delivered before 

the statute’s effective date. (See Exh. B, RA 113 [October 11, 2012 

email from Nancy Hom to J. Lucas]; Exh. C, RA 108 [March 6, 2013 

email from Leslie Tick to Jeff Gerber]; Exh. D, RA 116 [July 14, 

2016 email from Leslie Tick to Robert Cerny]; Exh. E, Exhibit 1 to 

Amicus Curiae Brief of American Council of Life Insurers, filed 

Feb. 22, 2019 in the Court of Appeal [March 23, 2015 letter from 

Lisa Hastings to David Klevatt].)  

Factor 1: Relevance of the Matter to be Noticed. Like the 

SERFF instructions, these communications are relevant to this ap-

peal because they reflect the Department’s position on the statu-

tory question this Court must decide. As with the SERFF instruc-

tions, Plaintiffs are challenging the Court of Appeal’s decision to 

consider these documents, arguing they are “informal communica-

tions” that do not reflect the agency’s “official position.” (OBOM 

72.)   
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Factor 2: Notice by the Trial Court. With the exception of 

Exhibit E, Protective asked the trial court to take judicial notice of 

these communications. (See Exh. G at Decl. of J. Wang, at exhibit 

B at pp.63-64 [Exhibit B]; pp.14-15 [Exhibit C]; p. 22-23 [Exhibit 

D].) Protective also subpoenaed these same documents from the 

Department before trial, and then arranged to have the Depart-

ment mail copies of the documents in a sealed envelope to the trial 

court, along with a declaration by the Department’s custodian of 

records. (See RA 94, fn.3.) Protective then attached these docu-

ments to its Motion for Nonsuit and the Motion for Directed Ver-

dict that it filed before and at the close of evidence at trial. (See RA 

23-77; 89-143.) However, the trial court does not appear to have 

formally ruled on Protective’s request for judicial notice of them.  

 The Court of Appeal referenced these communications in its 

Opinion. (See Opn. 6 [citing Exh. C, March 2013 letter]; id. at p. 7 

[citing Exh. B, October 2012 email]; ibid. [citing Exh. D, July 2016 

email].) Exhibit E—the March 2015 letter—was not cited by the 

Court of Appeal but it was attached as an exhibit to an amicus 

brief submitted there. (See Exh. E.)  

Factor 3: Is the Matter the Proper Subject of Judicial Notice. 

These letters and emails can be judicially noticed under Evidence 

Code sections 452, subdivisions (c) and (h). They were all written 

and sent by “Department personnel” in their official capacities 

and, as the Court of Appeal observed, they were all “consistent[]” 

with one another. (Opn. 6.) Accordingly, under Evidence Code sec-

tion 452, subdivision (c), they qualify as “official acts” of the De-

partment, notwithstanding the fact that they were not issued 
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through notice-and-comment rulemaking. (See, e.g., In re Soc. 

Servs. Payment Cases (2008) 166 Cal.App.4th 1249, 1271-1272 (let-

ters issued by state Department of Social Services stating agency’s 

statutory interpretation were properly judicial noticed “even 

though the letters were not rendered in accordance with the Ad-

ministrative Procedure Act”].)  

Factor 4: Timing of Matter to be Noticed. Finally, since these 

letters and communications were sent by Department officials be-

tween 2012 and 2016, they relate to proceedings occurring prior to 

the Court of Appeal’s decision. 

Based on the foregoing legal authority, and for the foregoing 

reasons, Protective respectfully requests this Court to grant its 

Motion for Judicial Notice. 

 

DATED: July 29, 2020 

     Respectfully submitted, 

 

MAYNARD, COOPER & GALE, 

P.C. 

     GRIGNON LAW FIRM LLP 

     NOONAN LANCE BOYER & B 

NACH LLP 

 

     s/ John C. Neiman, Jr.   

John C. Neiman, Jr. (admitted pro 

hac vice) 

 

  

Counsel for Defendant and Respondent Protective Life Insurance 

Company  
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DECLARATION 

I, John C. Neiman, Jr., declare: 

1.  I am lead appellate counsel for Respondent Protective 

Life Insurance Company in this matter. I submit this declaration 

in support of Respondent’s Motion for Judicial Notice. 

2.  The facts set forth herein are true and correct of my 

own personal knowledge. If called upon to do so as a witness, I 

could and would competently testify thereto. 

3. The document attached to this motion as Exhibit A is 

a true and correct copy of the Department of Insurance’s “SERFF 

Instructions for Complying with AB1747,” which appears in the 

record on appeal in the Respondent’s Appendix at pages 110-111. 

4. The document attached to this motion as Exhibit B is 

a true and correct copy of an October 11, 2012 email from Nancy 

Hom to J. Lucas, which appears in the record on appeal in the Re-

spondent’s Appendix at pages 113-114. 

5. The document attached to this motion as Exhibit C is 

a true and correct copy of a March 6, 2013 email from Leslie Tick 

to Jeff Gerber, which appears in the record on appeal in the Re-

spondent’s Appendix at page 108. 

6. The document attached to this motion as Exhibit D is 

a true and correct copy of a July 14, 2016 email from Leslie Tick to 

Robert Cerny, which appears in the record on appeal in the Re-

spondent’s Appendix at page 116. 

7. The document attached to this motion as Exhibit E is 

a true and correct copy of a March 23, 2015 letter from Lisa Has-

tings to David Klevatt, and is attached as exhibit 1 to the Amicus 
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Curiae Brief of the American Council of Life Insurers, filed in the 

Court of Appeal on February 22, 2019. 

8. The document attached to this motion as Exhibit F is 

a true and correct copy of exhibit 2 that was attached to the Cali-

fornia Department of Insurance’s Notice of Motion and Motion to 

Quash Subpoenas and Motion for Protective Order; Declarations 

of Michael J. Levy and Charles Tsai, previously filed in the federal 

district court (N.D. Cal.) on December 18, 2018, in the matter of 

Moriarty v. Am. Gen. Life Ins. Co., Case No. 17-cv-01709 BTM-BGS 

(S.D. Cal.).  

9. The document attached to this motion as Exhibit G is 

a true and correct copy of the Request for Judicial Notice and the 

attachments thereto filed by Respondent in the trial court in this 

case on February 24, 2017.  

I declare under penalty of perjury that the foregoing is true 

and correct.  

Executed this 29th day of July, 2020 in Birmingham, Ala-

bama 

. 

By  /s/ John C. Neiman, Jr. 

John C. Neiman, Jr.  
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[PROPOSED] ORDER 

Respondent Protective Life Insurance Company’s Motion for 

Judicial Notice is granted. The Court takes judicial notice of Ex-

hibit A through Exhibit E attached to the Motion.  

 

IT IS SO ORDERED: 

 

Dated:______________________ 

 

____________________________ 

CHIEF JUSTICE 
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PROOF OF SERVICE 

I am a citizen of the United States. I am over the age of 18 

and not a party to this action. My business address is 1901 Sixth 

Avenue North, Birmingham, Alabama 35203.   

On July 29, 2020, I filed this document through the True-

Filing system, which will serve an electronic copy of this docu-

ment on all registered True-Filing participants, including the at-

torneys for the Petitioners.  

I declare under penalty of perjury that the foregoing is true 

and correct. 

    

s/ John C. Neiman, Jr.  

John C. Neiman, Jr. 

DATED:  July 29, 2020 

 

 

 



 

 

 

Exhibit A  

California Department of Insurance’s “SERFF 

Instructions for Complying with AB 1747” 

 

 

 

 



SERFF Instructions for Complying with AB1747  

The following instructions will assist filers in complying with the requirements of AB 1747, 
effective 1/1/13: 

1. 60-DAY GRACE PERIOD.  All life insurance policies issued or delivered in California 
on or after 1/1/2013 must contain a grace period of at least 60 days. CaL Ins. Code § 
10113.71. 

a. For life insurance subject to prior approval (variable life and group life, including 
blanket life): 

Life insurance policy forms filed for approval after 1/1/13 must contain a grace period of 
at least 60 days. 

Life insurance policy forms approved by the Department before 1/1/13 must be revised to 
contain a grace period of at least 60 days before they are used to issue or deliver a new 
policy on or after 1/1/13. 

If the grace period is the only change being made, instead of revising and refiling the 
entire policy form, the Department encourages insurers to revise these policy forms by: 
endorsement, rider, insert page, text cell insert, or Of the grace period was previously 
marked as a variable) a statement of variability that specifies the new grace period for 
policies issued or delivered on or after 1/1/13. The endorsement, rider, insert page, text 
cell insert, or statement of variability must have its own unique form number. Cal. Code 
Regs. tit. 10, § 2211. 

Under existing law (Bulletin 87-3) all flexible premium variable life insurance policies 
must contain a 61-day grace period. Assuming that these policies are already in 
compliance with the 61-day grace period requirement, they need not be amended by 
endorsement, rider, etc., to comply with AB 1747. 

b. For life insurance not subiect to prior approval but required to be filed by Califomia's  
standard nonforfeiture laws (Cal. Ins. Code * 10159.1 et seq.): 

Life insurance policy forms filed after 1/1/13 pursuant to California's nonforfeiture laws 
must contain a grace period of at least 60 days. 

Life insurance policy forms filed pursuant to California's nonforfeiture laws and 
acknowledged by the Department before 1/1/13 must be revised to contain a grace period 
of at least 60 days before those forms are used to issue or deliver a new policy in 
California on or after 1/1/13. 

• The Department encourages insurers to revise these policy forms by endorsement, 
rider, insert page, text cell insert, or (if the grace period was previously marked as 
a variable) a statement of variability that specifies the new grace period for 
policies issued or delivered on or after 1/1/13, instead of revising and refiling the 
entire policy when only the grace period is being changed. 

Court's Ex.  16O  
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• If the revised grace period does not affect or impact the policy's nonfotfeiture 
provisions, the form containing the revised grace period should not be filed with 
the Department. 

• If the revised grace period affects or impacts the policy's nonforfeiture provisions, 
both the policy and the form containing the revised grace period (or a revised 
policy form containing the revised grace period) must be filed with the 
Department's Actuarial Office for review. The endorsement, rider, insert page, 
text cell insert, statement of variability, or revised policy must have its own 
unique form number. Cal. Code Regs. tit. 10, § 2211. 

c. For life insurance not subject to any California filing requirements: 

Life insurance policy forms that are not required to be filed with the Department must be 
revised to contain at least a 60-day grace period before they are used to issue or deliver a 
policy on or after 1/1/13. Grace period revisions to these forms are not required to be 
filed with the Department, and the forms are not required to have form numbers because 
they are not required to be filed with the Department. Cal. Code Regs. tit. 10, § 2211. 

2. NOTICE OF LAPSE DESIGNEE. An individual life insurance policy shall not be 
issued or delivered in California on or after I11113 until the applicant has been given the 
right to designate at least one person in addition to himself/herself to receive notice of lapse 
or termination of a policy for nonpayment of premium. The insurer shall provide the 
applicant with a form to make the designation. Cal. Ins. Code § 10113.72(a). 

The form required by § 10113.72(a) ("designation form") may be included in an 
application or it may be a stand-alone document. If the designation form is included in 
an application, the revised application is subject to any prior approval or filing 
requirements in existing law. If the application is required to be filed with the 
Department it must have a new form number. Cal. Code Regs. fit. 10, § 2211. If the 
designation form is a stand-alone document it does not need to be filed with the 
Department before it is used, and it is not required to have a form number. Cal. Code 
Regs. tit. 10, § 2211. 

3. RIGHT TO CHANGE DESIGNEE. The insurer must notify the policy owner at least 
annually of his right to change the designee. Cal. Ins. Code § 10113.72(b). 

The notification may be made in a notice mailed separately or in a notice that 
accompanies an annual premium bill or statement of policy. The notice should not be 
filed with the Department. The notification may not be made electronically. Cal. Ins. 
Code §§ 38.5, 1851(b). 

4. SERFF's General Information/Filing Description. 

To expedite the processing of form filings made solely to comply with AB 1747, please 
type "AB 1747 amendment and no other changes" in the General Information/ Filing 
Description section of SERFF. 

#750405vI 
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Exhibit B  

October 11, 2012 email from Nancy Hom to J. 

Luas 

 

 

 

 



Case 2:15-cv-07870-DMG-AJW Document 78-3 Filed 12/21/16 Page 64 of 65 Page ID 
#:950 

Horn, Nancy 

From: 	 '-fom, Nancy 
Sent: 	 Thursday, October 11, 2012 5:34 PM 
To: 	 '1ALucas@aaalife.com ' 
Cc 	 Kupferman, Perry; Samra, Saryjit; Tick, Leslie 
Subject: 	 Questions regarding AB 1747 

Dear Ms. Lucas, 

Thank you for your inquiry with regard to AB 1747. I have been asked to respond to your 
questions. I hope the following will be helpful to you: 

Can you provide any guidance on the implementation of the new grace period, specifically in 
regards to policy language? 

Answer: For a policy that is required to be filed and approved we suggest that you amend the 
policy by filing a redlined copy of an amended grace period. An endorsement or text cell is 
acceptable if that is sufficient to make the contract comply with the new statutory requirements. 

a) I am looking to find out if we have to file amendments to our current policies to amend the 
language to the new grace period time frame? 

Answer: The new grace period applies to policies issued or delivered on or after January 1, 
2013. Those policies will have to contain the new grace period. If the policy is subject to prior 
approval then the amendment is subject to prior approval as well, 

b) does this apply to newly issued after the effective date of the bill, or any policy that we have in 
force business on but may not be necessarily selling new business on? 

Answer: The new grace period applies to policies issued or delivered on or after January 1, 
2013. 

C) will there be a special category for the filings on SERFF to expedite the review process? 

Answer We don't know at this time CDI expects to put instructions on SERFF at some point 

d) if this applies to existing policies, do we need to send the amendment to all policyholders at 
once? Our current block of business in CA is rather large and a mass mailing would cause a 
substantial amount. 

Answer: The requirements of the bill are not retroactive The bill applies to policies issued or 
delivered on or after January 1, 2013, not before. 

Please let me Know if you have any additional questions. 

Sincerely, 

063 
61 
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Case 2:15-cv-07870-DMG-AJW Document 78-3 Piled 12/21/16 Page 65 of 65 Page ID 
#:951 

Nancy Horn 
Attorney III 
California Department of Insurance 
(415) 538-4144 
homn@insurance.ca.gov  

064 
62 

RA114



 

 

 

Exhibit C  

March 6, 2013 email from Leslie Tick to Jeff 

Gerber 

 

 

 

 



Case 2:15-cv-07870-DM?-AJW Document 78-3 Filed 12/21/16 Page 15 of 65 Page ID 
#:901 

Tick, Leslie 

From: 	 Tick, Leslie 
Sent: 	 Wednesday, March 06, 2013 2:44 PM 
To: 	 'Jeff Gerber' 
Subject 	 RE: Section 10173.2 10113.71 10113.72 Insurance Code 

Mr. Gerber: 
Thank you for your inquiry. 

The statutory changes brought by AB 1747 (revisions to CIC 10173.2 and new statutes CIC 
101.13.71 and CIC 10113.72) is January 1, 2013. Under California law, unless another effective 
date is specified in the statute, a statute takes effect on January 1 of the year following its passage 
by the Legislature. Since none of these statutes states that it takes effect on another date, the 
effective date is January 1, 2013. 

In general, new laws take effect on a going forward basis so that everyone knows what the law is 
when they enter into an agreement, such as an insurance policy. If the statutes had 
retroactive effect they would effect actions which have already occurred, and which were lawful at 
the time, making them retroactively unlawful. Parties to a contract would have no certainty as to 
the terms of their agreement if the Legislature could change those terms retroactively. 

Generally a policy is "issued or delivered" just once - when it is new. A statutes would have to say 
"and renewed" in order to apply to renewals, because presumably those renewed policies were 
issued or delivered before the Jan. 1, 2013 effective date. 

For these reasons the statutory changes brought by AB1747, eff. 1/1/2013, apply on a going 
forward basis - that is, the changes apply to policies issued or delivered on or after 
1/1/2013. AB 1747 does not require insurers to extend the grace period for policies that are already 
in force and does not require insurers to extend the grace period when policies that were issued 
prior to 1/1/13, are renewed. 

I hope this is helpful. 

Leslie Tick 
Assistant Chief CounSel 
Policy Approval Bureau 
California Department of Insurance 
415-538-4190 

From: Jeff Gerber [maittojeff@gerberinsurance.net ] 
Sent: Wednesday, March 06, 2013 10:01 AM 
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July 14, 2016 email from Leslie Tick to Robert 
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Robert J. Cerny 
Hinshaw & Culbertson LLP 
633 West 5th Street, Forty-Seventh Floor, Los Angeles, CA 90071 
Dir: 213.614.7333 I Main: 213.680.2800 I Cell: 818.636.9691 
E-mail; rcerny@mail.hinshawlaw.com   

HINSHAW 

lInVelJne on Iho YorrM Tnonan 

From: Tick, Leslie [mailto;Leslie.Tick4instirance,ca.ciov]  
Sent: Thursday, July 14, 2016 5:03 PM 
To: Cerny, Robert). 
Subject: RE: Ins. Code Sections 10113.71 and .72 - Guidance on Retroactive Effect 

Robert: 
The Department issued a SERFF instruction on this issue when AB1747 took effect. See 
https://login.serff.com/serff/viewGeneralInstruction.do?id=125000321   
See Filing Instructions for Life — AB1747. 

The short answer is no — AB1747 applies to new policies issued on or after 1/1/2013. It does 
not apply to policies renewed on or after 1/1/2013. 

fesCie flck 
Assistant Chief Counsel 
California Department of Insurance 
Policy Approval Bureau 
45 Fremont Street. 21 Floor 
San Francisco, California 94105 
415-538-4190 

From: Cerny, Robert J. [ma ilto:rcerny@mail.hinshawlaw.coM1 
Sent: Tuesday, July 12, 2016 11:16 AM 

To: Tick, Leslie <Leslie,Tickftinsurance.caszov> 

Subject: Ins. Code Sections 10113.71 and .72 - Guidance on Retroactive Effect 

Dear Leslie — my partner Marty Rosen and I would be grateful for your guidance on a question 
pertaining to Code sections 10113.71 and 10113.72 [AB 1747], which took effect January 1, 
2013. Those statutes require: 

• that insurers give applicants for life insurance policies the opportunity to designate third 
persons to receive notices of lapse; 

• that insurers provide notice to such persons in the event of an impending lapse; and 
• that each policy "shall contain a provision for a grace period of not less than 60 days from the 

Premium due date." 
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Exhibit E  

March 23, 2015 letter from Lisa Hastings to David 

Klevatt 

 

 

 

 







 

 

 

Exhibit F 

Exhibit 2 to California Department of Insurance’s 

Notice of Motion and Motion to Quash Subpoenas 

and Motion for Protective Order; Declarations of 

Michael J. Levy and Charles Tsai. Moriarty v. Am. 

Gen. Life Ins. Co., Case No. 17-cv-01709 BTM-BGS 

(S.D. Cal.) 
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Respondent’s Request for Judicial Notice 



1 C. ANDREW KITCHEN (SBN 292609) 
ALEXANDRA V. DRURY (SBN 291920) 

2 MAYNARD, COOPER AND GALE, LLP 
600 Montgomery Street, Suite 2600 

3 
San Francisco, California 94111 

4 Telephone: (415) 704-7433 
Facsimile: (205) 254-1999 

5 E-mail: dkitchen@maynardcooper.com 

6 DAVID J. NOONAN (SBN55966) 

7 NOONAN LANCE BOYER & BANACH LLP 
701 Island A venue, Suite 400 

8 San Diego, California 92101 
Telephone: (619) 780-0080 

9 Facsimile: (619) 780-0877 
E-mail: dnoonan@noonanlance.com 

10 

Attorneys for Defendant 11 

12 

13 

PROTECTIVE LIFE INSURANCE COMP ANY 

SUPERIOR COURT FOR THE STATE OF CALIFORNIA 
COUNTY OF SAN DIEGO - CENTRAL DIVISION 

14 BLAKELY MCHUGH, et al., ) Case No.: 37-2014-00019212-CU-IC-CTL 

~ Honorable Judith F. Hayes, Dept. 68 15 

16 vs. 

Plaintiffs, 

17 PROTECTIVE LIFE INSURANCE 
COMPANY, et al., 

~ DEFENDANT PROTECTIVE LIFE INSURANCE 
COMPANY'S REQUEST FOR JUDICIAL 

)) NOTICE IN SUPPORT OF ITS REPLY IN 
) SUPPORT OF ITS MOTION FOR PARTIAL 
) RECONSIDERATION 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Defendants. 

) [Reply in Support of Its Motion for Partial 
) Reconsideration; Memorandum of Points and 
) Authorities filed concurrently herewith] 
) 
) Date: March 3, 2017 
) Time: 10:30 a.m. 
) Location: Department 68 
) 
) Filing Date: June 13, 2014 
) Trial Date: April 28, 2017 
) 
) 
) 
) 

{020624o6}DEFENDANT PROTECTIVE LIFE INSURANCE COMPANY'S REQUEST FOR 
JUDICIAL NOTICE IN SUPPORT OF ITS REPLY IN SUPPORT OF ITS MOTION FOR 

PARTIAL RECONSTDERATTON 



1 Pursuant to California Evidence Code Section 450 et seq., Defendant Protective Life Insurance 

2 Company ("Protective") requests that the Court take judicial notice of the following: 

3 1. Declaration of Jenny H. Wang and supporting exhibits (ECF Doc. No. 78-3) in the 

4 case of Jennifer Bentley v. United of Omaha Life Ins. Co., Case No. 2:15-cv-07870-DMG-AJW (C.D. 

5 Cal.). Pursuant to California Evidence Code Section 452( d), judicial notice may be taken of records 

6 of "any court of this state" or "any court of record of the United States or of any state of the United 

7 States." Attached hereto as Exhibit A is a true and correct copy of the Declaration of Jenny H. Wang 

8 and supporting exhibits (ECF Doc. No. 78-3). 

9 Pursuant to California Evidence Code Section 453, judicial notice shall be taken on any matter 

10 set forth in California Evidence Code Section 452 as long it is requested and each adverse party is 

11 given sufficient notice of the request to allow the adverse party to prepare to meet the request and 

12 provides the court with sufficient information in order to take judicial notice of the matter. See also 

13 Justice Mark Simons, Converting Permissive to Mandatory Notice - Sufficient Information, SIMONS 

14 CALIFORNIA EVIDENCE MANUAL§ 7:18 (Jan. 2017 ed.) (recognizing that California.Evidence Code 

15 Section 453 "applies to judicial notice of court records: when a request to take notice of the record is 

16 made, judicial notice is mandatory if the party requesting it supplies the court with sufficient, reliable 

17 and trustworthy sources of information about the matter"). Protective has complied with these 

18 requirements and therefore respectfully requests that the Court take judicial notice of the foregoing. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATED: February 24, 2017 NOONAN LANCE BOYER & BANACH LLP 

By: Da~{, 

Attorneys for Defendant 
PROTECTIVE LIFE INSURANCE COMP ANY 

2 
DEFENDANT PROTECTIVE LIFE INSURANCE COMP ANY'S REQUEST FOR JUDICIAL 

NOTICE IN SUPPORT OF ITS REPLY IN SUPPORT OF ITS MOTION FOR PARTIAL 
RRCONSTDRRA TTON 
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1 Martin E. Rosen (SBN 108998) 
mrosen(a)mail.hinshawlaw. com 

2 LARRTM. GOLUB (SBN 110545) 
lgolub(a)mail.hinshawlaw.com 

3 HINSliA W & CULBER ISON LLP 
633 West Fifth Street, 47t Floor 

4 Los Angeles, CA 90071 
Telephone: 213-680-2800 

5 Facsimile: 213-614-7399 

6 Jenny H. Wang (SBN 191643) 
j_\Vang(a)mail.limshawlaw. com 

7 HINSl:tA W & CULBERTSON LLP 

8 
19800 MacArthur Blvd., Suite 800 
Irvine CA 92612 
Telephone: 949-757-2800 

9 Facsimile: 949-752-6313 

10 Attorneys for Defendant 

11 
United of Omaha Life Insurance Company 

12 

13 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

14 
JENNIFER BENTLEY, as trustee of the Case No. 2:15-cv-07870-DMG-AJW 

15 2001 Bentley Family Trust, 

16 

17 vs. 

Plaintiff, 

18 UNITED OF OMAHA LIFE 
INSURANCE COMP ANY, 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

NSHAW & CULBERTSON LLP 
19800 MacArthur Boulevard 

8th Floor 
Irvine, CA 92612-2427 

949-757-2800 

Defendant. 

DECLARATION OF JENNY H. 
WANG IN SUPPORT OF MOTION 
TO DISMISS PLAINTIFFS' 
SECOND AMENDED CLASS 
ACTION COMPLAINT PURSUANT 
TO F.R.C.P. 12(B)(6) OR IN THE 
ALTERNATIVE MOTION TO 
STRIKE PURSUANT TO F.R.C.P. 
12(F) 

Hearing: 
Date: January 27, 2017 
Time: 9:30 a.m. 
Ctnn: 8C 

[Filed Concurrently With: 
- Notice of Motion· 
- Memorandum of Points and 

Authorities; 
- Request for Judicial Notice; and 
- [Proposed] Order] 

Complaint Filed: August 27, 2015 
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1 

2 

DECLARATION OF JENNY H. WANG 

I, Jenny H. Wang hereby declare as follows: 

3 1. I am an attorney licensed to practice in all the courts in the State of 

4 California and a member of Hinshaw & Culbertson LLP, attorneys for Defendant 

5 United of Omaha Life Insurance Company ("United"). I am one of the attorneys 

6 primarily responsible for the handling of this matter. I make this declaration in 

7 support ofUnited's Motion to Dismiss Plaintiffs Second Amended Class Action 

8 Complaint pursuant to FRCP 12(b)(6), or in the alternative, Motion to Strike 

9 Pursuant to FRCP 12(±). I have personal knowledge of the facts declared herein and 

10 if called upon to testify can and will testify competently thereto. 

11 2. Attached hereto as Exhibit "A" is a true and correct copy of my 

12 November 11, 2016 letter to the California Department of Insurance ("DOI") 

13 requesting records pursuant to the Public Records Act for documents relating to the 

14 DOI's position whether Insurance Code Section 10113.71 and 10113.72 apply 

15 retroactively to insurance policies issued and/or delivered before January 1, 2013 

16 and renewed after that date. 

17 3. On November 15, 2016, I received an email from Belinda M. Charters 

18 of the DOI in response to my request. Attached hereto collectively as Exhibit "B" 

19 are true and correct copies of Ms. Charters' email, along with all of the documents 

20 given to me by Ms. Charters on behalf of the DOI in response to my Public Records 

21 Act request. 

22 I declare under penalty of perjury under the laws of the United States that the 

23 foregoing statements are true and correct. 

24 Executed on December 21, 2016, in Irvine, California. 

25 

26 Isl Jenny H Wang 

27 JENNYH. WANG 

28 

NSHAW & CULBERTSON LLP 
19800 MacArthur Boulevard 

8th Floor 

1 
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Irvine, CA 92612-2427 
949-757-2800 
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HINSHAW 
U B E 

Jenny H. Wang 
jwang@mail.hinshawlaw.com 

0 N LL 

November 11, 2016 

Via Email and Regular Mail 

Attention: Chao Lor, Esq. 
California Department of Insurance 
Custodian of Records 
300 Capitol Mall, Ste. 1700 
Sacramento, CA 95814 
Email: CustodianOfRecords@insurance.ca. gov 

Re: Public Records Request 

Dear Counsel: 

ATTORNEYS AT LAW 

19800 MacArthur Boulevard 

Suite 800 

Irvine, CA 92612-2427 

949-757-2800 

949-752-6313 (fax) 

www.hinshawlaw.com 

Per the California Public Records Act (Govt. Code sections 6250-6270), we are writing 
to request copies of the following documents: 

• Documents reflecting, evidencing or referring to the Department of Insurance 
and/or the Commissioner's position on whether Insurance Code§§ 10113.71 and 
10113.72 (the "Statutes") apply retroactively to life insurance policies issued 
and/or delivered before January 1, 2013 (the effective date of the Statutes); 

• Documents reflecting, evidencing or referring to the Department of Insurance 
and/or the Commissioner's position on whether the Statutes apply to life 
insurance policies issued and/or delivered before January 1, 2013 but renewed 
after January 1, 2013; 

• Documents reflecting, evidencing or referring to the Department of Insurance 
and/or the Commissioner's position on whether the Statutes apply prospectively 
to life insurance policies issued and/or delivered on or after January 1, 2013; 

• Communications between the Department of Insurance and trade organizations or 
insurers as to whether the Statutes apply prospectively to life insurance policies 
issued and/or delivered on or after January 1, 2013; 

• Documents reflecting, evidencing or referring to the Department of Insurance 
and/or the Commissioner's position on whether the Statutes apply to policies that 
were not issued or delivered in California. 

Building on the Barger Tradition 

Arizona California Florida Illinois Indiana Massachusetts Minnesota Missouri New York Rhode Island Wisconsin + London 
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Chao Lor 
November 11, 2016 
Page2 

Our office, of course, will cover the statutory costs incurred in providing these documents 
to us. If you have any questions regarding this request, as always, do not hesitate to contact me 
directly at the number above. Thank you for your attention to this request. 

Very truly yours, 

HINSHAW & CULBERTSON LLP 

Jenny H. Wang 
JHW:ah 
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Golub, Larry M. 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Ms. Wang: 

Charters, Belinda < Belinda.Charters@insurance.ca.gov> 
Tuesday, November 15, 2016 1:51 PM 
Wang, Jenny H. 
Golub, Larry M.; Lor, Chao; Wise, Lynell; Ezroj, Aaron 
PRA-2016-01109 
sac_scan@insurance.ca.gov .. )0161115_131636.pdf 

On November 14, 2016, the California Department of Insurance Custodian of Records received your request for 
information on the above-referenced matter, which has been treated as a request pursuant to the California Public 
Records Act (Gov. Code § 6250 et. Seq). 

Specifically, your request seeks information regarding Insurance Code Sections 10113.71 and 10113.72. 
' 

Please see the attached documents. The communications are largely email communications between the Department, 
ACLHIC, ACLI, and other members of the public relating to AB 1747. In the event there is any confusion, we have 
intentionally placed a blank page between each email or communication. Certain personal information has been 
redacted pursuant to California Civil Code 1798.24. 

The Department is entitled to charge $2.50 for each set of electronic record~ produced pursuant to the California Public 
Records Act. Accordingly, please remit a check payable to the Department of Insurance in the amount of Two Dollars 
and Fifty Cents ($2.50) payable to the Department of Insurance, Attn: Belinda Charters, 300 Capitol Mall, 17th Floor, 
Sacramento, CA 95814. The Department will not be sending a separate invoice. 

Please put the Department's file number PRA-2016-01109 in the memorandum portion of the check. Unfortunately, the 
Department is not set up to accept credit card payments. 

Belinda M. Charters 
Senior Legal Analyst 
Government Law Bureau 
300 Capitol Mall, Suite 1700 
Sacramento, CA 95814 
Ph: 916-492-3334 
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STATE OF CALIFORNIA
Supreme Court of California

PROOF OF SERVICE

STATE OF CALIFORNIA
Supreme Court of California

Case Name: McHUGH v. PROTECTIVE LIFE 
INSURANCE

Case Number: S259215
Lower Court Case Number: D072863

1. At the time of service I was at least 18 years of age and not a party to this legal action. 

2. My email address used to e-serve: jneiman@maynardcooper.com

3. I served by email a copy of the following document(s) indicated below: 

Title(s) of papers e-served:
Filing Type Document Title

MOTION Respondent's Motion for Judicial Notice
Service Recipients:

Person Served Email Address Type Date / Time
Prescott Cole
CANHR
179073

prescott@canhr.org e-
Serve

7/29/2020 7:42:34 
PM

Alex Tomasevic
Nicholas & Tomasevic
245598

alex@nicholaslaw.org e-
Serve
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E. F. Murphy smurph65@cox.net e-
Serve

7/29/2020 7:42:34 
PM
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Williams Iagmin LLP
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7/29/2020 7:42:34 
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Margaret Grignon
Grignon Law Firm LLP
76621

mgrignon@grignonlawfirm.com e-
Serve

7/29/2020 7:42:34 
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Jack Winters
Winters & Associates
82998

jackbwinters@earthlink.net e-
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7/29/2020 7:42:34 
PM

Chenin Andreoli
Williams Iagmin LLP

andreoli@williamsiagmin.com e-
Serve

7/29/2020 7:42:34 
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John Neiman
Maynard, Cooper & Gale, P.C.
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jneiman@maynardcooper.com e-
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David Noonan
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Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court

Electronically FILED on 7/29/2020 by M. Alfaro, Deputy Clerk



This proof of service was automatically created, submitted and signed on my behalf through my agreements with 
TrueFiling and its contents are true to the best of my information, knowledge, and belief. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 
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Date

/s/John Neiman
Signature

Neiman, John (pro hac) 
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Maynard, Cooper & Gale, P.C.
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