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SUPREME COURT OF THE STATE OF CALIFORNIA

ALLAN PARKS
Plaintiff and Appellant,
VS.
MBNA AMERICA BANK, N.A.,

Defendant and Respondent

After Decision by Foﬁrth District - Division Three Court of Appeal (Case No.
G040798) Reversing Judgment by Orange County Superior Court (Case No.
04CC00598), The Honorable Gail S. Andler Presiding

PLAINTIFF/APPELLANT'S REQUEST FOR JUDICIAL NOTICE
OF LEGISLATIVE HISTORY OF CIVIL CODE SECTION 1748.9

LAW OFFICE OF MICHAEL R. VACHON, ESQ.
Michael R. Vachon, Esq. SBN: 206447
16935 West Bernardo Road, Suite 175

San Diego, California 92127
Telephone: (858) 674-4100
Facsimile: (858) 674-4222

Attorney for Plaintiff/Appellant Allan Parks
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I.
Motion to Take Judicial Notice of the NBA. As Originally Enacted

Under California Rules of Court, Rules 8.520(g}, 8.252 and 8.54 and Evidence
Code Sections 459, Plaintiff/Appellant Allan Parks ("Parks") requests that the Supreme
Court take judicial notice of the legislative history of Civil Code Section 1748.9, as
compiled by the Legislative Intent Service.

A true and correct copy of the Legislative Intent Service’s compiled legislative
history for Civil | Code Section 1748.9, along with a declaration attesting to the
compilation’s completeness and accuracy is attached hereto. Parks cites to this Request
for Judicial Notice in his August 16, 2011 Answer to the Amicus Curiae Briefs Filed by
The Clearing House Ass'n, LLC, the American Bankers Association, and the California
Bankers Association.

The legislative history is relevant because it contains the analysis and comments
of interested persons and organizations, particularly representatives of the banking
industry, who discuss the potential burdens associated with complying with Civil Code
Section 1748.9. The burden of complying with a state banking law is relevant to the
primary issue in this case, namely whether or not Civil Code Section 1748.9 1s
preempted by the National Bank Act.

During the trial court proceedings, Parks requested that the court take judicial

notice of the legislative history, and that request was granted.

II.
Memorandum Of Points & Authorities

Reviewing courts, including the California Supreme Court have frequently taken
judicial notice of Legislative Intent Service compilations for the purpose of
understanding the legislative history of California statutes. See e.g. Arya Group, Inc. v
Cher, 77 Cal. App. 4t 610, 614 n. 3 (2000); Fendrich v. Van de Kamp, 182 Cal. App. 3d.

246, 254 (1986); Commodore Home Systems, Inc. v. Superior Court, 32 Cal. 3d 211, 219
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(1982). Because judicial notice of legislative history compilations is permissible and

relevant to this case, judicial notice is appropriate.

LAW OFFICE OF MICHAEL R. VACHON, ESQ.
Attorney for Plaintiff/Appellant Allan Parks

Date: August 16, 2011 W

Michael R. Vachon, Esq.

II1.
Declaration of Michael R. Vachon, Esq. in Support of Motion to Take
Judicial Notice

I, Michael R. Vachon, Esq., declare:

1. I am over 18 years of age, and an attorney licensed to practice law in the
State of California. I am the attorney of record for Plaintiff/Appellant Allan Parks, and
have represented him at all times during this litigation (including during the trial court
and court of appeal proceedings). Except as otherwise stated, I have personal
knowledge of the facts contained herein and, if called as a witness, could and would
competently testify to such facts.

2. A true and correct copy of the Legislative Intent Service’s legislative

history compilation, as I originally received it, is attached hereto.

On penalty of perjury under the laws of the State of California, I declare that the

facts stated in this declaration are true.

Date: August 16, 2011 w\\_}\;\/

Michael R. Vachon, Esq.
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LEGISLATIVE
INTENT SERVICE

712 Main Street, Woodland, CA 95695
(800) 666-1917 = (916) 441-7959  Fax: (530) 668-5866
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DECLARATION OF FILOMENA M. YEROSHEK

"1, Filomena M. Yeroshek, declare:

I am an attorney licensed to practice before the courts of the State of
California, State Bar No. 125625, and am employed by Legislative Intent Service, a
company specializing in researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service undertook to locate and obtain all
documents relevant to the enactment of Senate Bill 545 of 1999. Senate Bill 545

was approved by the Legislature and was enacted as Chapter 171 of the Statutes of
1999.

The following list identifies all documents obtained by the staff of
Legislative Intent Service on Senate Bill 545 of 1999. All listed documents have
been forwarded with this Declaration except as otherwise noted in this Declaration.
All documents gathered by Legislative Intent Service and all copies forwarded
with this Declaration are true and correct copies of the originals located by
Legislative Intent Service. In compiling this collection, the staff of Legislative

Intent Service operated under directions to locate and obtain all available material
on the bill.

SENATE BILL 545 OF 1999:

1. All versions of Senate Bill 545 (Dunn-1999);
Procedural history of Senate Bill 545 from the 1999-2000
Senate Final History;

3. Analysis of Senate Bill 545 prepared for the Senate
Committee on Judiciary;

4, Material from the legislative bill file of the Senate
Committee on Judiciary on Senate Bill 545;

5. Third Reading analysis of Senate Bill 545 prepared by the
Office of Senate Floor Analyses;

6. Analysis of Senate Bill 545 prepared for the Assembly
Committee on Banking and Finance;

Page 1 0of2
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10.
11.

12.

C 9

Material from the legislative bill file of the Assembly
Committee on Banking and Finance on Senate Bill 545;
Third Reading analysis of Senate Bill 545 prepared by the
Assembly Committee on Banking and Finance;

Unfinished Business analysis of Senate Bill 545 prepared by
the Office of Senate Floor Analyses;

Post-enrollment documents regarding Senate Bill 545;

Press Release #1.99:068 issued by the Office of the Governor
on July 26, 1999 to announce that Senate Bill 545 had been
signed;

Excerpt regarding Senate Bill 545 from the 1999 Digest of

- Legislation,; prepared by the Office of Senate Floor Analyses;

November 1999.

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 10® day of June, 2004 at
Woodland, California.

FILOMENA M. YEROSHEK

WAWDOCS\SNATBILL\sb\545\00038742 DOC

Page 2 of 2
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SENATE BILL No. 545

Introduced by Senator Dunn

February 19, 1999

An act to add Section 1748.9 to the Civil Code, relating to
credit.

LEGISLATIVE COUNSEL’S DIGEST

SB 345, as introduced, Dunn. Credit: notice.

Existing law requires charge card issuers to make specified
disclosures in any charge card application form or
preapproved writien solicitation for a charge card mailed to
a consumer who resides in this state, except as specified. One
of these disclosures is any fee that may be assessed for an
extension of credit by the charge card issuer to a charge
cardholder where the extension of credit is not a credit sale
and where the charge cardholder receives the extension of
credit through the use of a preprinted check, draft, or similar
credit device provided by the charge card issuer to obtain an
extension of credit.

This bill would require any preprinted check, draft, or
similar device provided by a charge card issuer as an extension
of credit to a cardholder to clearly and conspicuously note on
the check, draft, or similar device that the endorsement or use
of the device will be regarded by the credit card issuer as
either a charge on the cardholder’s credit account if the devise
1s endorsed or used to purchase goods or services or as a cash
advance and that the same finance charges or transaction fees
may be charged against the account that would be charged if
the cardholder had used the credit card to purchase the goods
or services or obtain a cash advance.

\0
\0

O
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Vote: majority. Appropriation: no. Fiscal commitiee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 1748.9 is added to the Civil Code,
to read:

17489. A credit card issuer that extends credit to a
cardholder through the use of a preprinted check, draft,
or similar’ credit device ‘shall clearly “and conspicuously
note on the check, draft, or similar device that the
endorsement or use of the device will be regarded by the
credit card issuer as either a charge on the cardholder’s
credit account if the devise is endorsed or used to
purchase goods or services or as a cash advance and that

the same finance charges or transaction fees may be-

charged against the account that would be charged if the
cardholder had used the credit card to purchase the goods
or services or obtain a cash advance.

99

LEGISLATIVE INTENT SERVICE

(800) 666-1917
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AMENDED IN SENATE APRIL 29, 1999

SENATE BILL Ne. 545

Introduced by Sepator Dunn

February 19, 1999

" An act to add Section 1748.9 to the Civil Code, relating to
credit.

LEGISLATIVE COUNSEL'S DIGEST

SB 545, as amended, Dunn. Credit: notice.

Existing law requires charge card issuers to make specified
disclosures in any charge card application form or
preapproved written solicitation for a charge card mailed to
a consumer who resides in this state, except as specified. One
of these disclosures is any fee that may be assessed for an
extension of credit by the charge card issuer to a charge
cardholder where the extension of credit is not a credit sale
and where the charge cardholder receives the extension of
credit through the use of a preprinted check, draft, or similar
credit device provided by the charge card issuer to obtain an
extension of credit.

This bill would require any preprinted check, draft, or
similar device provided by a charge card issuer as an extension
of credit to a cardholder to clearly and conspicuously note on
the check, draft, or similar device—that—the—endorsement—or—tise

98

(800) 666-1917
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or—Serviees—or—obtatn—a—eash—advanree a specified notice and 1o
provide other information regarding the use of the check.

Vote: majority. Appropriation: no. Fiscal commitiee: no.
State-mandated local program: no.

NI e NEU I VU G IS

The people of the State of California do enact as follows:

SECTION 1. Secton 1748.9 is added to the Civil Code,

1748.9. (a) A credit card issuer that extends credit to
a cardholder through the use of a preprinted check, draft,
or similar credit device shall clearly and conspicuously
note on the check, draft, or similar device that the
endorsement or use of the device will be regarded by the
L s : S ,

oF—-sServices—or—obtatr—a—eash—advanee: credit card issuer as
the acceptance of a loan subject to the terms of the
cardholder’s credit card agreement with the credit. card
issuer.

(b) The credit card issuer shall print on the front of the
preprinted check, draft, or similar credit device, in no less
than nine point fonr size, “‘Use of this check constitures
acceptance of a loan.”

(c) The credit card issuer shall disclose, in addition to
any other information required by law, the interest rate
and the calculation of finance charges associated with the
use of a preprinted check, draft, or similar device in clear
conspicuous language whenever. it provides a cardholder
with a preprinted check, draft, or similar credit device.

98

(800) 666-1917
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AMENDED IN SENATE MAY 25, 1999
AMENDED IN SENATE APRIL 29, 1999

SENATE BILL No. 545

Introduced by Senator Dunn

February 19, 1999

An act to add Section 17489 to the Civil Code, relating to
credit.

LEGISLATIVE COUNSEL'S DIGEST

SB 545, as amended, Dunn. Credit: notice.

Existing law requires charge card issuers to make specified
disclosures in any charge card application form  or
preapproved written solicitation for a charge card mailed to
a consumer who resides in this state, except as specified. One
of these disclosures 1s any fee that may be assessed for an
extension of credit by the charge card issuer to a charge
cardholder where the extension of credit is not a credit sale
and where the charge cardholder receives the extension of
credit through the use of a preprinted check, draft, or similar
credit device provided by the charge card issuer to obtain an
extension of credit.

This bill would require any preprinted check, draft, or
similar credit device provided by a charge card issuer as an
extension of credit to a cardholder to—ejesrly—and

+3 2 IS = th
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the have an affixed atrachment notifyving the cardholder that
use of the check, draft, or similar credit device constitutes a

97
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- charge against the person’s credit card and may be subject o
immediate finance charges, as specified.
- Vote: majority. Appropriation: no. Fiscal committee: no.
- State-mandated local program: no.
- The people of the State of California do enact as follows:
- 1 SECTION 1. Section 1748.9 is added to the Civil Code,
-y =37 1748.90 (2) A credit” card “issuer that extends credit” to
) 4 a cardholder through the use of a preprinted check, draft,
- 5 or similar credit device shall elesrly—and—eonsprenousty
- 5 ] . .
, 8
[
9
- 10
11
] 12
13
- 14 .
{ 15 tey—oprint  on an -attachment thar is affixed, by
- 16 perforation or other means, to each preprinted check,
17 draft, or similar credit device thar is offered, in no less
- 18 than nine point font size, “Use of this check, draft, or
‘( 19 credit device consritutes a charge against your credit
20 account and may subject you to immediate finance
21 charges.”
- 22 (b) The credit card issuer shall disclose, in addition to
- 23 any other information required by law, the interest rate
24 and the calculation of finance charges associated with the
- 25 wuse of a preprinted check, draft, or similar device in clear,
26 conspicuous language, separate from and in larger font
- 27 size than the rest of the rext, whenever it provides a
28 cardholder with a preprinted check, draft, or similar
-~ 29 credit device.
-
- o)
-
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AMENDED IN ASSEMBLY JUNE 24, 1999
AMENDED IN SENATE MAY 25, 1999
AMENDED IN SENATE APRIL. 29, 1999

SENATE BILL No. 545

N iﬁtroduced. t;j?mSmenat-br ]')un; o

February 19, 1999

An act to add Section 1748.9 to the Civil Code, relating to
credit.

LEGISLATIVE COUNSEL'S DIGEST

SB 545, as amended, Dunn. Credit: notice.

Existing law requires charge card issuers to make specified
disclosures in  any charge card application form or
preapproved written solicitation for a charge card mailed to
a consumer who resides in this state, except as specified. One
of these disclosures is any fee that may be assessed for an
extension of credit by the charge card issuer to a charge
cardholder where the extension of credit is not a credit sale
and where the charge cardholder receives the extension of

credit through the use of a preprinted check, draft, or similar

credit device provided by the charge card issuer to obtain an
extension of credit.

This bill would, as of July I, 2000, require any preprinted
check: or draft—er—simbar—eredit—deviee provided by a charge
card 1ssuer as an extension of credit to a cardholder to have an
affixed attachment notifying the cardholder that use of the
check; or draft—er——similas—eredit—deviee constitutes a charge

against the person’s credit eard—and—meay—be—subjeet—to

- 96
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SB 345 —_

immediste—finaree—oharses—as—speeified  account, notifying
the card holder of the annual percemitage rate and calculation
of finance charges associated with the use of the check or
draft, and notifying the cardholder whether the finance
charges are triggered immediately upon use of the check or
draft.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

Tz people of the Swate of Califoriia do enaci 4s follows: =

SECTION 1. Section 1748.9 is added to the Civil Code,
to read:
1748.9. (a) A credit card issuer that extends credit to
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preprinted check or drafr shall disclose on the front of an
attachment that is affixed by perforation or other means
fo the preprinted check or draft, in clear and conspicuous
language, all of the following information:

(1) That “use of the arttached check or draft will
constitute a charge against your credit account.”

NSRRIl SN S S
IOV LN —

finance charges, as required by Section 226.16  of
Regulation Z of the Code of Federal Regulations,
associated with the use of the attached check or draft.

N
O 0

96

eredit—deviees a cardholder t/17‘oué/1 t‘he) use of a -

(2) The annual percentage rate and the calculation of
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—3— SB 545
(3) Whether  the finance  charges  are
immediately upon the use of the check or draft.
SEC. 2. This act shall become operative on July I,
2000.

e

triggered
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Senate Bill No. 545

CHAPTER 171

An act to add Section 1748.9 to the Civil Code, relating to credit

[Approved by Governor July 23, 1999. Filed with
Secretary of State July 26, 1999.]

LEGISLATIVE COUNSEL'S DIGEST
~SB 345, Duinn. L Credit motice. UL L L LIIUIIIIIIIT DI s

Existing law requires charge card issuers to make specified
disclosures in any charge card application form or preapproved
written solicitation for a charge card mailed to a consumer who
resides in this state, except as specified. One of these disclosures is any
fee that may be assessed for an extension of credit by the charge card
issuer to a charge cardholder where the extension of credit is not a
credit sale and where the charge cardholder receives the extension
of credit through the use of a preprinted check, draft, or similar credit
device provided by the charge card issuer to obtain an extension of
credit.

This bill would, as of July 1, 2000, require any preprinted check or
draft provided by a charge card issuer as an extension of credit to a
cardholder to have an affixed atachment notifying the cardholder
that use of the check or draft constitutes a charge against the person’s
credit account, notifying the cardholder of the annual percentage
rate and calculation of finance charges associated with the use of the
check or draft, and notifying the cardholder whether the finance
charges are triggered immediately upon use of the check or draft.

The people of the State of California do enact as follows:

SECTION 1. Section 1748.9 1s added to the Civil Code, to read:

1748.9. (@) A credit card issuer that extends credit o a
cardholder through the use of a preprinted check or draft shall
disclose on the front of an attachment that is affixed by perforation
or other means to the preprinted check or draft, in clear and
conspicuous language, all of the following information:

(1) That “use of the artached check or draft will constitute a
charge against your credit account.”

(2) The annual percentage rate and the calculation of finance
charges, as required by Section 226.16 of Regulation Z of the Code of

Federal Regulations, associated with the use of the attached check or
draft.

(3) Whether the finance charges are triggered immediately upon
the use of the check or draft.

94
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Ch. 171

SEC. 2.

This act shall become operative on July 1, 2000.

—_2—
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_ VOLUME 1

CALIFORNIA LEGISLATURE
AT SACRAMENTO
1999-2000 REGULAR SESSION

AND SENATE RESOLUTIONS

CONVENED DECEMBER 7, 1998
ADJOURNED SINE DIE NOVEMBER 30, 2000

CDAYS IN SESSION ... 240
CALENDAR DAYS ...\ o 725

SENATOR JOHN L. BURTON

LIEUTENANT GOVERNOR
President pro Tempore

President of the Senate

. Comp-ile_d Under the Direction of
GREGORY SCHMIDT
Secretary of the Senate

By
DAVID H. KNEALE, ESQ.
History Clerk

SENATE FINAL HISTORY

- SHOWING ACTIONS TAKEN IN THIS SESSION ON ALL SENATE. BILLS
- CONSTITUTIONAL AMENDMENTS, CONCURRENT, JOINT RESOLUTIONS

/ LEGISLATIVE INTENT SERVICE
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434 SENATE FiNAL HiISTORY:

S.B. No. 544—Karnette.
An act to amend Section 1 of Chapter 868 of the Statutes of 1998, relating to schoal
district reorganization, and -declaring the urgency thereof, 1o .take effect
immediately.

1999 .

Feb. 19— Introduced. Read first ime. To Com. on RLS. for assignment. To pmnr_ .

Feb. 23—From print. May be acted upon on or after March 23. :

Mar. 11—To Com. on ED.

Mar. 31—Set for hearing April 21.

April  5—From committee with author’s amendments. Read second time. Amended
Re-referred to commiittee.

--Apmal 26—From committee:..[00.pass.as amended To Consent; Calenda.r (Ayes 14.

Noes Q. Page 862.)

April 27—Read second time. Amended. To Consent Calendar.

Aprl 29—Read third time. Urgency clause adopted. Passed. (Ayes 35. Noes 0. Page
992.) To Assembly.

April 29—In Assembly. Read first time. Held at Desk.

May 10—To Com. on ED.

July  1—From committee: Do pass. To Consent Calendar. (Ayes 18. Noes 0.)

July  2-—Read second ume. To Consent Calendar. ’

July  8—Read third time. Urgency clause adopted. Passed. (Ayes 68. Noes 0. Page
2974.) To Senate.

July  8—1In Senate. To eprollment.

July 14—To Governor at 11 am.

July 22— Approved by Governor. )

July 22— Chaptered by Secretary of State. Chapter 153, Statutes of 1999.

S.B. No. 545—Dunn.
An act 10 add Secton 1748.9 to the Civil Code, relating to credit.

1999

Feb. 19—Introduced. Read first time. To Com. on RLS. for assignment. To print. -
Feb. 23—From print. May be acted upon on or after March 25.
. Mar. 3—To Com. on JUD.

Mar. 16— Set for hearing March 23.

Mar. 17— Set, first hearing. Hearing canceled at the request of author.

April 28— Set for hearing May 11.

Aprl 29-—From committee with author’s amendments Read second time. Amended

’ Re-referred to committee.

May 6—Hearing postponed by committee.

May 10—Set for hearmu May 18 pending suspension of rules.

May - 13—7Joint Rule 61(a)(3) suspended.

May 24—From committee: Do pass as amended. (Ayes 6. Noes 1 Page 1272.)

May 25—Read second time. Amended. To-third reading. - .

May 27—Read third ime. Passed. (Ayes 23. Noes 11. Paoe 1395 1) To Assemblv

May 27—1In Assembly. Read first time. Held at Desk.

June 10—ToCom.onB. & F

June 24—From committee with author’s amendments Read second time. Amended.
Re-referred 10 committee.,

Jupe 29—From committee: Do pass. (Ayes 12. Noes 0.)

June 30—Read second time. To third reading.

July 6—Read third time. Passed. (Ayes 53. Noes 17. Page 5896.) To Senate.

July 6—1In Sepate. To unfinished business.

July 12— Senate concurss in Assembly amendments. (Ayes 21. Noes 15. Page 2197.)
To enrollment.

July 16—Enrolled. To Govemor at 11 a.m.

July 23— Approved by Govemnor.

July 26—Chaptered by Secretary of State. Chapter*l?l, Stamates of 1999,
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POLICIES
Our experience in providing legislatve
history since 1974 has led to the development
of certain policies which govern our
service. These policies are the terms and
conditions of our relationship with you.
We enunciate them here so that you are
aware of the basis upon which this research
1s provided to you.

SCOPE OF ANALYSIS: Any analysis
provided to you is based upon the
circumstances of your case as you have briefly
related them to us, as well as a review of
the enclosed documents. As such, it is only
tentative In nature and should not be
considered a legal opinion. A more conclusive
statement of the impact of the legislative
history in your case would be dependent
upon a complete understanding of all of the
factual issues mvolved and the applicable
legal principles. You may wish to involve an
expert witness who has extensive experience
in presenting legislative documents to the
courts in this role.

AVAILAEILITY OF THIS RESEARCH TO
Are CriEnNTS: Itis our policy to furnish
materials and research to any and all clients
who request them. Our services are not
available on an exclusive basis. This policy
exists because we are neutral and objective
providers of legislative research. Due to this,
the Courts of California have regularly
cited our Service. (See List of Cases Citing
Legislative Intent Service)

CoNFIDENTIALITY: Neither Legislative
Intent Service nor its attorneys are
undertaking £o represerit you as an atrorney
as a result of providing this research to

you. We are researching documents and the
history of public acts and are not practicing
law. We are working under the attorney
work product protections of the Code of
Civil Procedure as your agent. It is our
policy to strictly preserve and maintain the
confidentiality of the identity of those

P .
ine

Qn

atLorneys who réeguest our SC‘IViCCS, an

theories, arguments and facts regarding their

COMPLETENESS OF THE RESEARCH
ProvipeED: We cannot represent that every
document ever drafted with regard to the
enactmernt researched has been provided.
There is no uniform system for retaining
legislative materials; in fact, there are as many

potential sources for documentauon as there

. ... _are individuals involved.with the.measure.

Furthermore, there is no legal duty on behalf
of many of these participants in the process
to make public the documents generated.

Consequently, while we represent that we
are providing the most complete and thorough
research product commercially available on
legislative history, and in the vast majority of
cases can and will provide every reasonably
relevant document, there are occasions where
particular documents are not provided either
because they are unavailable or because we
are unaware of thelr existence or applicabilicy
o the legislation. A particular example are
the Assembly and Senate Journals. The
legislative indices for the Journals are not
produced for two to three years subsequent
to the legislative session; on line Journals are
only date scarchable. Therefore, we cannot
be held responsible for failing to locate
substantive comments on recent legislation
except where a specific request is made for

a page by page search (at additional cost).

EXPERT WITNESS AVAILABILITY:

You may wish to separately retain Mr. Bill
Keller, one of our Directors, in order to utilize
his skills as a consultant or expert witness.
Mr. Keller has extensive experience in
analyzing and presenung legislaove documents
to the courts. (Please see information in
binder pocket.) If you do desire to utilize
Mr. Keller 1 this capacity, a specific agreement
directly with him will be necessary. The fee
for this service will be quoted upon request.
He may be reached at the telephone number
or web site indicated in our enclosed letcer

of analysis.
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FOLLOW-UP SERVICES

ADDITIONAL DocUMENTS: We perform
research at the time of your request in a
thorough and professional manner; however,
further materials on the research may become
available over tume. Our policy is to report.
to you by fax concerning any additional
material pertinent to your request that becomes
available shortly after the date of our initial
letter to you. If your need for this research

1s ongoing after our first report, we recommend
that you periodically call to determine whether
further documentation on the enactment
has become available.

TAPES AND RECORDINGS: The Legislature
has videotaped selected committee and all
floor proceedings since August of 1990.The
tapes are available upon request, but require
a few weeks to acquire. We recommend that
you consider requesting tapes only when
language you are focusing upon was changed
in the commuttee or floor amendments and
the materials do not provide other discussion
of the source and purpose for the change.
Please.call for information on the availability
and cost of the tapes.

@uEeEsTions: We are at your service. Please
do not hesitate to call us with your questons
at any ume. If the scope of the queston is
beyond what can be done free of charge, we
will frankly say so and quote the fee necessary
to proceed. But, please, call so we can talk
abour it.

FrREE MCLE TaLKs: Legislative Intent
Service attorneys present informed talks on
the sources of legislative history and ualizadon
of them to determuine legislative intent in
construing a statute. We will address interested
groups of ten or more attorneys and others.

We come at our own expense and at your

convenience. Legislative Intent Service has
been approved as a provider of Minimum
Continuing Legal Education by the State
Bar of California. This program will provide
one (1) hour of MCLE credit.
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SENATE JUDICIARY COMMITTEE
Adam B. Schiff, Chairman
1999-2000 Regular Session

SB 545 S
Senator Dunn B

CAs Amended April29,1999 - o o o - L
Hearing Date: May 18, 1999 ’ 5
Civil Code 4

- JMR:qt 5

SUBJECT

Disclosures Regarding Checks Issued by Credit Card Issuers

DESCRIPTION

This bill would require any credit card issuer that extends credit to a cardholder
through the use of a preprinted check, draft, or similar device, to provide
specified disclosures directly on the device and in the accompanying material
that explain the terms and conditions of using the device.

(This analysis reflects author’s amendments to be offered in Committee.)

CHANGES TO EXISTING LAW

Existing law, under the Areias-Robbins Credit Card Full Disclosure Act of 1986,

‘requires that any application form or preaaproved written solicitation for an

open-end credit card account shall contain or be accompanied by certain
disclosures, including: (1) any periodic rate or rates that may be applied to the
account, expressed as an annual percentage rate or rates; (2) any membership fee
that may be imposed; and (3) any per transaction fee that may be imposed on
purchases. (Civil Code Section 1748.11. All further references are to the Civil
Code unless otherwise indicated.)

"This bill would require any credit card issuer that extends credit to a cardholder

through the use of a preprinted check, draft, or similar device, to print on the
front of the device in no less than nine point font size: “Use of this check
constitutes a charge against your credit account.”

The bill also would require the credit card issuer to provide a disclosure
accompanying the device that sets forth the interest rate and the finance charges
associated with use of the device in clear and conspicuous language that is
separate from and in larger font than any other text.

3 (more)

(800) 666-1917
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COMMENT

1. Stated need for legislation

Proponents of this bill assert that credit card issuers have become increasingly -
aggressive over the last decade in their marketing of products and services.

- Proponents argue that one of thé most comimon new products that credit card - -

issuers use to increase the revenue from their current customer base is the
preprinted check. Proponents contend that these products, designed to look
like checks from a consumer’s checking account, are sent mostly to existing
credit cardholders and are packaged as a quick, easy way to obtain cash for a
necessary purchase or to.make payments on other debts.

According to proponents, the problem with these products is that while they
clearly specify the amount of cash that can be obtained with the product
(“Get $500 today!”), the disclosures that explain the cost of using the product
are often hidden or absent. Proponents believe that many consumers are sold
on these products without understanding the transaction fees and high
interest rates they may be forced to pay later.

. Opponents argue that disclosure should not be placed on the actual check

Opponents do not object to clarifying the disclosures that are required with
regards to the use of a preprinted check or similar devices, but oppose any
requirement that the disclosures appear on the check or device. The
opponents make the following arguments:

« Insufficient room on the check. Opponents assert that the information on
the front and back of checks is already heavily regulated, and there is
insufficient free room on the check for the proposed disclosure.

While opponents argument may have had some merit under the bill’s
original version, the bill has been amended to require only that the check
contain the following language: “Use of this check constitutes a charge
against your credit account.” Based on this limited requirement, it is
difficult to imagine that sufficient room could not be found.-

o Could lead to delay or rejection in processing. Opponents assert that the
Federal Reserve Board regulates the information on the front of the check
and the placement of some of that information. Opponents assert that if a
check does not meet the specifications set forth by the Federal Reserve
Board, the check will not be accepted. However, there does not appear to
be anything in the bill at this time which would prohibit a credit card

il
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SB 545 (Dunn)
Page 3

issuer from simultaneously complying with federal requirements and the
provisions of this bill.

In addition, opponents contend that it serves the best interests of the
consumers using these checks for the checks to have the same appearance
as normal checks. Opponents argue that this is necessary to ensure that

-merchants continue to accept the checks, and do not 1dent1fy the
customer’s check as-different than normal checks.

¢ Consumer’s privacy. According to opponents, consumers using these
checks do not typically want others to know that these checks are from a
credit card account. Opponents argue that this information is relevant for
the consumer and the credit card issuer, but has no relevance for any
other party who may process or review the check. Opponents believe that
any consumers who did not care if the merchant or creditor knew that
they were using a credit card account would simply use the credit card
and not the checks.

The ultimate issue is whether placing this disclosure on the check itself
would further the policy behind the bill of informing the consumer of the
fees and rates that apply when using the check. It seems that placing this
disclosure directly on the check would benefit those consumers who fail to
read the accomnpanying information to understand that use of the check is
a charge against their account. However, due to the limited disclosure
that can be provided in the space available, the benefit of this information
to the consumers depends on whether more consumers would look at the
accompanying material for the applicable fees and rates than would
otherwise without the check disclosure.

SHOULD THE DISCLOSURE BE REQUIRED ON THE CHECK OR OTHER
SIMILAR DEVICE?

Support: CALPIRG; Consumers Union

Opposition: California Bankers Assodiation; Household International, Inc.
HISTORY

Source: Author

Related Pending Legislation: None Known

Prior Legislation: None Known

23 3 203t 3 200k 3 R X%

!

LEGISLATIVE INTENT SERVICE

(800) 666-1917

=
u“‘
. a?

xt






Tt 41 & 4

21 RS OB 4N

L |

LAW OFFICES OF PAUL SOTER
149 San Felipe Avenue _
San Francisco, California 94127
Tel. (415) 333-3193
Fax (415) 333-3792

MAR 3 11999

March 30, 1999

" The Honorable Joseph L. Dunn

State Capitol
Sacramento, CA 95814

Re: Senate Bill 545
Dear Senator Dunn,

I am an attorney in private practice in San Francisco. My practice 1s largely devoted to
advising financial institutions on compliance with federal and California laws and regulations
pertaining to their lending operations. My clients include both out-of-state credit card issuers and
some of the few remaining California-based institutions that still issue credit cards from California.
I would accordingly like to comment on the current version of Senate Bill 545.

Current Contents of S.B. 543

In its current form, S.B. 545 would require any credit card advance check to contam a
clear and conspicuous disclosure that the consumer’s use of the check will constitute a cash
advance or Joan advance against the consumer’s credit card account, and that the same finance
charges or transaction fees may be charges against the credit card account that would appl y if the
cardholder had used the credit card to make a purchase or obtain a cash advance.

Philosophical Issue as to Disclosure

Let me begin by saying that none of my clients have any objections to the notion that
consumers should be fully informed of the terms and conditions of credit instruments provided to
them by lenders. However, the current form of S.B. 545 raises several practical concerns. .
Practical Issues

S.B. 545 Will Disadvantage California Lenders: First, as noted above, there are very few

credit card issuers remaining in California. Out-of-state issuers’ credit card agreements
universally provide that the law of the issuer’s jurisdiction governs the credit card agreement.

Thus, the only credit card issuers that would be subject to the disclosure requirements of S.B. 545 -
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Law Of{ices of Paul Soter

The Hon. Joseph L. Dunn
March 30, 1999
Page 2

would be those few California issuers. This has the potential to place those California issuers at a
further competitive disadvantage as against the out-of-state issuers, and to provide further
encouragement for them to move their credit card operations to other states as well.

 S.B. 545 Seems to Require Siandard Pricing: Second, as currenily worded, SB. 545" 7

assumes and accordingly seems to require that credit card issuers apply the same pricing for

advances made with credit card checks as for credit card purchase transactions. However, this is

not necessarily the case. Many credit card issuers have different interest rates for purchase
transactions and for cash advance or loan advance transactions; vary the pricing for either or both
during special promotions (e.g., introductory rates, holiday promotions, tax period promotions,
etc.) or on a regular basis through tiered pricing structures. S.B. 545 would seem not to permit
such pricing vartations or experimentation. This appears to be an unintended and unnecessary
statutory regulation of pricing.

There is Insufficient Room on the Front of the Check: Third, there 1s very little room on
the face of a check for the disclosure contemplated by S.B. 545. Credit card checks are processed
like ordinary deposit account checks through the check clearing system. The front of the check
needs to contain the information concerning the payee, the date, and the amount of the check, and
1s required to contain the name and address of the paying bank and the check routing information
required by the Federal Reserve System for processing checks (See Federal Reserve Board
Circular 3, Section 3}.

There is Insufficient Room on the Back of the Check: Fourth, space on the back of a
check is also severely limited. Federal Reserve Board regulations restrict the space for
endorsements and messages to three inches from the edge of the check: the rest of the space on
the back of the check is reserved for routing endorsements. (See Appendix D to Federal Reserve
Board Regulation CC.) This requirement realistically does not leave space for a conspicuous
disclosure. ‘

A Disclosure on the Back of the Check Puts the Wrong Party on Notice: Fifth, a notice
placed on the reverse of a check may do nothing to inform the person writing the check. The
consumer who writes a credit card check will normally only look at its front. It is the payee or
endorser of the check who would look at the back of a check, in the course of endorsing it for
deposit. This obviously would not effect the ends of S.B. 545,

A Disclosure on the Check is Not Consumer-Friendly: Sixth, in my clients’ experience,
consumers do not want credit card checks to be readily identifiable as such. To some extent,
consumers feel that there may be a stigma attached to the use of a credit instrument as opposed to
a debit mstrument to pay for a transaction. For this reason, credit card checks, home equity line
of credit checks, and unsecured line of credit checks have evolved to resemble ordinary deposit
account checks. Accordingly, it seems that consumers themselves would not welcome the
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disclosure being printed on the check itself

A Practical Alternative

A possible altérnative to the clrrént provisions of S'B. 545 would bé for the disclosures™ 7 7

set forth in S.B.545 be required to be contained in the letter that accompanies credit card checks
when the checks are provided to consumers. This would accomplish four purposes. First, it

" would permit the disclosures to be provided clearly, conspicuously, and fully, without space

constraints. Second, a requirement that the disclosures be provided in the mailer rather than on
the checlc would make compliance much easier for California lenders, and would probably not
constitute a significant further burden of a nature likely to be calculated into a decision on whether
to relocate out of California. Third, most credit card issuers already provide much or all of the
disclosures proposed by S.B. 545 in their credit card mailers. The existence of such a relatively
non-burdensome requirement in California law would probably result in most out-of-state issuers
electing to comply with the requirement rather than facing potential contlict with California
authorities: a mailer is much easier and cheaper to redesign than a check. Fourth, placing the
disclosures in the mailer would avoid the consumer stigmatization issue of having credit card -
checks clearly recognizable as such.

T x ® *

In closing, I would like to express my appreciation for your consideration of the above
comments. Please contact me if you have any questions concerning this matter.

Sincerely,

COPY

R. Paul Soter, Jr.

bee:  Clare J. Bunton, Esg.
James A. Clark; Bsq.
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Pubtisher of Consumer Reporis

MEMORANDUM
May 4, 1999
TO: '7 Members, Sér{éfé"AJudAiéi-afyn.é'omnﬁiftéé o 7
FROM: Earl Lui, Senior Attorney
RE: SB 545 (Dunn), as amended April 29: SUPPORT

HEARING:  Tuesday, May 11, 1999

Consumers Union, the nonprofit pubiisher of Consumer Reports magazine, urges
you to support SB 545 (Dunn) when it is heard in the Senate Judiciary Committee. This
bill adds a simple, clear disclosure to unsolloted preprinted “checks” sent to consumers
by their credit card issuers.

Such checks are in reality loans {or “cash advances”) drawn on the consumer’s
available credit line. This bill would requir'e a disclosure that “Use of this check
constitutes acceptance of a loan.” Such a disclosure would make it clear to consumers
that they are taking out a loan. In addition, the bill would require a disclosure on the

interest rate and charges each time the credit card issuer sends out the unsolicited check.

Current law does not require such a disclosure. By accompanying the check, this
disclosure will provide better notice to consumers about the costs of using the check.

For these reasons, we support SB 545 and urge an “Aye” vote.

cc: Counsel, Senate Judiciary Committee

1235 wmission Street - San Francisco. CA 34103 -5747 - FAX {415) 431-0908

it
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MEMORANDUM .
. May 4, 1999 ;
TO: Members, Senate Judiciary Committee
FROM: Earl Lui, Senior A’L‘Lor.ney :
RE: SB 545 (Dunn), as amended April 2%: SUPPORT

HEARING:  Tuesday, May 11, 1999

Consumers Union, the nonprofit publisher of Consumer Reports magazine, Ufges |

you %o support 5B 545 (Dunn) when it is heard in the Senate Judliciary Committee. This
bill adds a simple, clear disclosure to unsolicited preprinted “checks” sent to consuiners
by their credit card issuers, ‘

Such checks are in reality loans (or “cash advances”) drawn on the consumer’s
available credit line. This bill would require a disclosure that “Use of this check
constitutes acceptance of a loan.” Such a disclosure would make it clear to consumers
that they are taking out a loan. In addition, the bill would require a disclosure on the

interest rate and charges each time the credlt card Issuer sends out the unsolicited dheck.

Current law does not require such a disclosure. By accompanying the check, this
disclosure will provide better notice to consumers about the costs of using the check,

For these teasons, we support SB 545 and urge an “Aye” vote.

cc: Counsel, Senate Judiciary Comimittee ' .

1535 Misslan Strest = San Francisoo, CA 84103 « (415) 431-6747 » FAX (415) 431-0808
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Los Angeles Sacramento
11965 Venice Blvd. #408 926 J St #713
] Los Angeles, CA 90066 Sacramento CA 95814
1A s ? (310} 397-3404 {916) 448-4518
. " - {310) 391-0053 Fax (915) 448-4560 Fax
Galiiomia Public inlerest Ressarch Grou ttp://vevew pirg Orafpire/

May 4, 1999

The Honorable Adam Schiff
Chairman, Senate Judiciary Committee
State Capitol

 Sacramento, CA 95814

Re:  SB 545 (Dunn), Preprinted check disciosure — SUPPORT
Dear Chairman Schiff:

The California Public Interest Research Group (CALPIRG), a statewide consumer and environmental
watchdog organization with 60,000 members, supports SB 545 by Senator Joe Dunn. This bill will
improve consumer disclosures for preprinted checks that are sold to customers by credit card issuers.

Credit card issuers have become increasingly aggressive over the Jast decade in their marketing of
products and services. While the industry has devised a series of products, advertisements, and
gimmicks aimed at luring in new customers, they have also invented new ways to charge their current
customers more, and higher, interest rates and fees.

One of the most common new products that credit card issuers use to increase the revenue from their
current customers is the preprinted check. These products, designed to look like checks, are sent
mostly to existing credit cardholders and are packaged as a quick, easy way to obtain cash for a
necessary purchase. But while these products will loudly and clearly specify that amount of cash that
can be obtained with the product — “Get $500 today by signing here” - the disclosures that explain the
cost of using the product are often hidden or absent. Many consumers are sold on these products
without understanding the transaction fees and high interest rates they may be forced to pay later.

SB 545 simply requires prominent disclosures that clearly explain the terms of the agreement on
preprinted checks sald by credit card issuers. The bill fills a void of consumer protection today with
which some credit issuers have filled with a deceptive product. At a minimum, the proper explanation
to a consumer of what a product is and what it will ultimately cost them is a reasonable and necessary
requirement of credit card issuers. Given the increased marketing of this product, requiring these
disclosures is appropriate and nesded now. ‘

For these reasons, we urge your "Aye” vote on SB 545 when it is heard in the Senate Judiciary
Committee Iater this month,

7/
Tharik4du for your time and consideration.

% |
i !
Sincerely,

« ]

=

LT
T
JopiGolinger /
Consumer Program Director
1
N

Ce: Ali Members, Senate Judiciary Committee
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Senator Joe Dunn <P
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MEMORANDUM
May 4, 1999
70! Members, Senate Judiciary Committee
FROM: Earl Lui, Senior Attorney
RE: SB 545 (Dunn), as ainended April 29: SUPPORT

HEARING:  Tuesday, May 17, 1999

Consumers Union, the nonprofit publisher of Consumer Reports magazine, urges
you to support 5B 545 (Dunn) when it is heard in the Senate Judiciary Committee. This
bill adds a simple, clear disclosure to unsolicited preprinted “checks” sent to consumers

" by their credit card issuers.

Such checks are in reality loans (or “cash advances”) drawn on the consumer’s
available credit line. This bill would require a disclosure that “Use of this check
constitutes acceptance of a loan.” Such a disclosure would make it clear to consumers
that they are talking out a loan. In addition, the bill would require a disclosure on the
interest rate and charges each time the credit card issuer sends out the unsolicited check.
Current law does not require such a disclosure. By accompanying the check, this
disclosure wiil provide better notice to consumers about the costs of using the check.

For these reasons, we support SB 545 and urge an “Aye” vote.

cc: Counsel, Senate Judiciary Committee

1525 Mission Strest - San Francisco, CA 94103 » (415) 431-8747 - FAX (415) 431-0808
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2'¢ 525-TEP-STh NOINM SXIMNSNOD WISB:TT 65, S8 ASK

e

oInaTd

/ LEGISLATIVE INTENT SERVICE

(800) 666-1917

~
:"‘\
A
| $1
..



K1 k1 K3 OFI OEA ORI OEIORELI OE ST OBLLI-EDL OB

L |

B4 R 1 B

STATE OFFICE
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*1965 Venice Blvd. 7408
Los Angeles. GA 90086
{310) 397-340<

{310) 381-0053 Fax
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226 J 8L £713
Sacramento CA 25814
{916) 448-4518

Califormia Public erest Research o

(916) 448-4580 Fax

hip://www.oIrg.org/oirg/
May 4, 19¢9
The Honorable Adam Schiff

Chairman, Senate Judiciary Committee
State Capitof

VS_acrrameni:o, CA 95__814

Re:  SB 545 (Dunn), Preprinted chebk disciosure — SUPPORT
Dear Chairman Schiff;

The California Public Interest Research Group (CALPIRG), a statewide consumer and enyironmgntal
watchdog organization with 60,000 members, supports SB 545 by Senator Joe Dunn. This bil! will
improve consumer disclosures for preprinted checks that are sold to customers by credit card issuers.

Credit card issuers have become increasingly aggressive over the last decade in their marketing of
products and services. While the industry has devised a series of products, advertisements, and
gimmicks aimed at luring in new customers, they have also invented new ways to charge their current
customers more, and higher, interest rates and fees.

One of the most comimon new products that credit card issuers use to increase the revenue from their
current customers is the preprinted check. These products, designed to look iike checks, are sent
mastly to existing credit cardholders and are packaged as a quick, easy way to obtain cash for a
necessary purchase. But while these products will loudly and clearly specify that amount of cash that
can be obtained with the product — "Get $500 today by signing here” - the disclosures that explain the
cost of using the product are often hidden or absent. Many consumers are sold on these products
without understanding the transaction fees and high interest rates they may be forced to pay later.

SB 545 simply requires prominent disclosures that clearly explain the terms of the agreement on
preprinted checks sold by credit card issuers. The bill fills a void of consumer protection today with
which some credit issuers have filled with a deceptive product. At a minimum, the proper explanation
to a consumer of what 2 product is and what it will ultimately cost them is a reasonable and necessary
requirement of credit card issuers. Given the increased marketing of this product, requiring these
disclosures is appropriate and needed now.

For these reasons, we urge your “"Aye” vote on SB 545 when it is heard in the Senate Judiciary
Committee later this month.

Tfharylkxﬁ)\\g for your time and consideration.

Sin erelyj

bl |
Jon ofinger , -

Cc:/ﬁcumer Prog(a“n Director

—

Ca

H

All Members, Senate Judiciary Commlt’(
Senator Joe Dunn
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California Bankers Association

Extablished [R5 1

May 13, 1999

The Honorable Joseph Dunn
Member, California State Assembly
State Capitol, Room 2068

" -Sacramento, California~ 95814~

Re: SB 345: Oppose Unless Amended

Dear Senator Dunn:

White the California Bankers Association (CBA) supports the concept of disclosure, we are
opposed to your bill in its current form. We have discussed this issue with your staff on
numerous occasions and have suggested amendments that would resolve our concerns with the
bill. We had withheld writing a letter of opposition because we were hopeful that some
agreement could be reached. Unfortunately, to date, no agreement has been reached and we must
oppose this legislation when it is heard in the Senate Judiciary Commutiee next week.

The basis of our opposition to the bill is two-fold. First, our opposition is not to the issue of
disclosure, but to the requirement that the disclosure be made on the check. Second, although
unintended, the bill 1s anti-consumer.

Method of disclosure: As stated above, we have no problem with having a disclosure of the
terms which apply accompany the checks. Our opposition 1s to requiring the disclosure to be
included on the check. We believe that there is insufficient free room on the check for disclosure
due to the Federal Reserve Board regulations governing the front and back of checks.

To expedite the check clearing process and the availability of funds for consumers, the Federal
Reserve Board has promulgated Regulation CC. Appendix D of Regulation CC restricts the use
of the back of the check to endorsements by the owner of the check and the endorsements of the
financial institutions involved in routing the check. Furthermore, the Federal Reserve Board
regulates the information on the front of the check as well. In Operating Circular No. 3, the
board regulates what information must be placed on the front of the check and the placement of
some of that information. If a check does not meet the specifications set forth by the Federal
Reserve Board, the “Fed" will not accept the check (see attachments).

Unintended Anti-Consumer Affect: By mandating that the card issuer disclose the following
statement “...endorsement or use of the device will be regarded by the credit card issuer as the
acceptance of u loan subject.io the terms of the cardholder’s credil card agreement with the

Fa

1121 1. Streel, Suite 1050, Sacramenio. Californiz 95814 (916) 441-7377  FAX (916) 441-5756
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The Honorable Joseph Dunn

SB 545 Oppose Unless Amended
May 13, 1999

Page 2

credit card issuer” we believe that you are inadvertently restricting the use of a credit card check
to the terms and conditions of the credit card agreement and eliminate the ability of the credit
card issuer to offer promotional terms that are more beneficial to the consumer than those
specified in the card agreement. Many credit card issuers will provide checks with promotional

for a specified period of time or until the balance of the check generated transactions is paid off.
Although 1t may not be your intent, we believe that the bill in its current form effectively prohibit
the offering of promotional terms.

To summarize, we are not opposed to disclosure, only to the mandate that the disclosure be made
on the check. If the bill is amended to permit the disclosure of terms to accompany the check,
our opposition {o the bill is removed and the unintended consumer consequence 1s resolved.

ames A. Clark
VP/State Government Relations

JAC:yle

Enclosure(s)

cc. All Members, Senate Judiciary Committee
Jodi Remke, Counsel, Senate Judic@ary Comumittee
Steve Trout, Consultant, Senate Republican Caucus

'térms stich as “ho cash advance fee'if tsed by...” ot offer 2 lower annual percentagetate (APR)" - -
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California Bankers Association

Estahlished 1891

May 13, 1999

The Honorable Joseph Dunn
Member, California State Assembly

. State Capitol, Room 2068 .

Sacramento, California 95814.; o

Re: SB 545. Oppose Unless Amended

Dear Senator Dunn:

While the California Bankers Association (CBA) supports the concept of disclosure, we are
opposed to your bill in its current form. We have discussed this issue with your staff on
numerous occasions and have suggested amendments that would resolve our concerns with the
bill. We had withheld writing a letter of opposition because we were hopeful that some
agreemment could be reached. Unfortunately, to date, no agreement has been reached and we must
oppose this legislation when it is heard in the Senate Judiciary Committee next week.

The basis of our oppesition to the bill is two-fold. First, our opposition is not to the issue of
disclosure, but to the requirement that the disclosure be made on the check. Second, although
unintended, the bill 1s anti-consumer.

Method of disclosure: As stated above, we have no problem with having a disclosure of the
terms which apply accompany the checks. Our opposition is to requiring the disclosure 1o be
mcluded on the check. We believe that there is insufficient free room on the check for disclosure
due to the Federal Reserve Board regulations governing the front and back of checks.

To expedite the check clearing process and the availability of funds for consumers, the Federal
Reserve Board has promulgated Regulation CC. Appendix D of Regulation CC restricts the use
of the back of the check to endorsements by the owner of the check and the endorsements of the
financial institutions involved in routing the check. Furthermore, the Federal Reserve Board
regulates the mformation on the front of the check as well. In Operating Circular No. 3, the
board regulates what information must be placed on the front of the check and the placement of
some of that information. If a check does not meet the specifications set forth by the Federal
Reserve Board, the “Fed” will not accept the check (see attachments).

Unintended Anti-Consumer Affect: By mandating that the card issuer disclose the following
statement “...endorsement or use of the device will be regarded by the credit card issuer as the
acceptance of a loan subject to the terms of the cardholder’s credit card agreement with the

1121 L Street, Suite 1050, Sacramentio, California 95814 (916) 441-7377 FAX (916) 441-5756

MAIN OFFICE: 20 Mission Strect, Suite 2400, Sen Franciscn, Calijornic 94105-1829  (415) 264-6999  FAX (415) 284-6298
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The Honorable Joseph Dunn

SB 545: Oppose Unless Amended
May 13, 1999

Page 2

credit card issuer” we believe that you are inadvertently restricting the use of a credit card check
to the terms and conditions of the credit card agreement and eliminate the ability of the credit
card 1ssuer to offer promotional terms that are more beneficial to the consumesr than those

terms such as “no cash advance fee if used by...” or offer a lower annual percentage rate (APR)
for a specified period of time or until the balance of the check generated transactions is paid off.
Although 1t may not be your intent, we believe that the bill in 1ts current form effectively prohibit
the offering of promotional terms.

To summarize, we are not opposed to disclosure, only to the mandate that the disclosure be made
on the check. If the bill 1s amended to permit the disclosure of terms to accompany the check,
our opposition to the bill 1s removed and the unintended consumer consequence 1s resolved.

Sincerely,

.

ames A. Clark
VP/State Government Relations

JAC:vle

Enclosure(s)

ce. All Members, Senate Judiciary Committee -
Jodi Remke, Counsel, Senate Judiciary Committee
Steve Trout, Consultant, Senate Republican Caucus

-specified in the card agreement.. Many credit.card issuers will provide checks with promotional.... -
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; Operating to the last collecring Reserve Bank, that we
- Circular | are willing to accept as cash items (“foreign
; cash 1terns”)*.
- %
2.2 When we accept an instrument
- for credit to ourselves or another Reserve
‘: Bank, we handle the instrument as a cash
itern 1f 1t qualifies as a cash item even
though it 1s sent to us by a person other
- 13 1y ~ . -
" than a “sender,” as defined in Section
- 210.2 of Regulation |.

L4 B4 B4 BT OB D OEYORLI OB OB k.3 Rk 1 B 1
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3.0 ITEMS WE DO NOT

HANDLE AS CASH
I'TEMS

3.1 A sender should not send to us
any item 1if:

{a) A passbook, certdficate, or other
document is attached to the item;

(b) Special instructions, including a
request for special advice of payment

or dishonor, accompany the item;

(c) The item consists of more than 2 sin-
gle thickness of paper, but we do handle
as a cash item a muunlated, erroneously-
encoded, or other cash item contained
i a carrier that qualifies for handling by
hugh-speed check processing equipment,
and we handle a photocopy as provided
in paragraph 19;

"(d) The item has not been preprinted

or postencoded in accordance with the
American National Standard Specifica-
tions for Placement and Location of
MICR Printing, X9.13 (May, 1990},
before we receive it with: (i) the routing
number* of the paying bank (or nonbank
payor), and {ii) the dollar amount of the
itemn (unless the sender has requested a
special encoding service we provide).
We handle such an item as a cash item,
however, when we judge that special

O

circurnsZinces justify such handling,
and we handle a photocopy as provided
in paragraph 19;

(e) The item does not (1) bear the routing
number of the paying bank in fractional
form in the upper right corner in at least .
8-point type, or {1} conform to the
dimension standards of the American
National Standard Specifications for
Placement and Location of MICR

Printing, X9.13 (May, 1990) (between
.2 3/4and 3 2/3 inches in width, and 6

and 8 3/4 inches in length). We handle

such an item as a cash item, however,
when we judge that special circumstances
justify such handhing, and we handle a
photocopy as provided in paragraph 19;
or

() The item has been dishonored two or
more times.

3.2 We reserve the right to return an item
if we judge that special conditions require
that it not be handled as a cash item. We
reserve the right to return an item payable

" by, at or through 2 bank that has been

reported closed. We do not handle an
item in the amount of $100,000,000 or
more, and we reserve the right to return

iten1s in amounts of less than $100,000,000

that in our judgment are intended to avoid
the $100,000,000 limit.

3.3 If an item that we do not handle as
a cash item is sent to us in a cash letter,
we reserve the right, in our discretion, to
charge it back and return 1t to the sender.
We do not have any responsibility for delay. -
in handling as a cash item an item that
should not have been sent to us as a cash
item. We also reserve the right to return
and-charge back a cash letter that does not
conform to the sorting requirements of
this Circular.

S}

Provisions governing the collection of foreign cash irerns, including Canadian postal money orders
payable in U.S. funds, are conmined in Appendix D of this Circular.

The term “routing number’™ means 2 nine-digit number authorized by the Routing Number

Policy of the American Bankers Associatian.
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ADDRESS ON CASH I'TEM

3.4 Ifwe receive a cash itern that does
not state on its face the name and a city and
state address of the paying bank consistent
with the routing number on the itemn as
provided in this paragraph, we reserve

the right (i) to refuse to handle the itemn,
and other items bearing the same routng
number, or (il) to present or send the
item to any branch or office of the paying
ban)k consistent with section 229.36(b) of
Regulation CC.. An address 15 congistent
with 2 routing ndmibeér if the addréssTis™
both located in the same Reserve Bank
check processing region as the address asso-
ciated with the routng number in magnetic
ink on the item and located in 2 Reserve
Bank availability zone that provides the
same (or slower) availability than the ront-
ing number address. We will give advance
notice to a paying bank and to senders if we
determine not to handle 1tems under this
paragraph, and we will give advance notice
to a paying bank if we determine to present
or send items to a branch or office address
that is not associated with the routing num-
ber on the items.

4.0 DEFINITIVE
SECURITIES;
NONCASH I'TEMS

4.1 Senders may send coupons from
obligations of the United States and its
agencies and instrumentalities to us for
credit by us, as fiscal agent of the obligor,
subject to final payment by the obligor.
Senders may send coupons from obligations
of the [nternational Bank for Reconstruction
and Development or the Inter-American
Development Bank directly to the Federal
Reserve Bank of New York for payment.

4.2 Reserve Banks do not generally
collect noncash items, but certain Reserve
Banks collect definitive securities as non-
cash items. A sender may send definitive
municipal securities to the Jacksonville
Branich of the Federal Reserve Bank of
Atdanta for collection as noncash items,
pursuant to its operating circular regarding
this service. If a sender desires that we han-
dle a noncash item (other than 2 security),
the sender must first obrain the prior

approval of an official of this Reserve Bank’s
securities services department and execute
an appropriate agreement with us.

5.0 PREPARATION OF CASH
LETTERS AND RETURN
LETTERS

5.1 Al cash items and returned checks
sent to us rmay be listed by amount without
further description in tape listings accom-

~panying-cash letrers or retusn letters. Al -

letters and rape lisdngs should be dated
and identfied with the sender’s (or paying
or returning bank’s) name and routing
number, if any.

5.2  Each sender (or paying or returning
bank) should keep records that permut it to
identify its depositor or indorser on a cash
item or returned check in case the item is
lost or destroyed and charged back to it.
We do not usually keep copies or descrip~
tions of iterns. We are not responsible for
keeping records of items in end-point-
sorted {fine sort) cash letters or return
letters that we handle without our indorse-

" ment. We have no responsibility for

describing a lost or destroyed item that

we charge back to a bank, or for maintain-
ing insurance coverage or obtaining renm-
bursement from another person for a sender’s
(or paying or returning bank’s) costs or other
loss, except as provided in Appendix A con-
cerning Government checks.

5.3 We may require that cash items be
separately sorted from returned checks,
except as otherwise provided in our pro-
cedures. We reserve the right to require
banks located in a city, town or similar area
to sort, list, and package cash items payable
in the same area according to the office

of the paying bank where the items are
payable. We reserve the right to require
categories of items to be sent to a specific
office of this Reserve Bank. Our time
schedules contain other instructions for
sorting and listing items.

INDORSEMENTS

5.4 All cash items and rerurned checks
sent to us should be indorsed 1n accordance
with the requirements of Section 229.35

Operating
Circular

3
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Federal Reserve System

C-15—0ne-Time Notice for Repeated
Qverdraft Exception Hold .
Notice of Hold
Account Number: (number) Date of Notice:

(date)

We are delaying the availability of checks
deposited into your account due to repeated
overdrafts of your account. For the next six
months, deposits will generally be available
on the (number) business day after the day of
your deposit for checks drawn on (bank
name), the (number) business day after the
day of your deposit for local checks, and the
(number} business day after the day of de-
posit for nonlocal checls. Checks (not drawn
on us) that otherwise would have received
next-day availability will be treated as ei-
ther local or nonlocal checks depending on
the location of the paying bank.

C-16—Case-by-Case Hold Notice

Notice of Hold

Account number: (number)
Date of deposit: (date)

We "are delaying the availability of
s(amount being held) from this deposit. These
funds will be available on the (number} busi-
ness day after the day of your deposit
[(subject to our cash withdrawal limitation poi-
i),

[If you did not receive this notice at the
time you made the deposit and the check
you deposited is paid, we will refund to you
any fees for overdrafts or returned checks
that result solely from the additional delay
that we are imposing. To obtain a refund of
such fees, (description of procedure for obtain-
ing refund).]

C-17—Notice at locations where employees
accept consurmer 0eposits

FUNDS AVAILABILITY POLICY

when funds can be with-

Description ol deposit drawn by cash or check

Diret! deposils w.ooeeeiiicecccenen The day we receive the de-
posit
Cash, wire ransiers, cash- The first business day sfier

ier's, cenilied, taller's, or
govemment checks, checks
on {bank nama) (uniess
(&ny limitation ralatec ro
branches i gifferent check
processing repcions)), and
the firs{ $100 of a day's de-
posits ol ather checks,
Local checks

the day of deposit.

The second business day
atier the day of depesil.
The fitth business day aher

the day of deposit.

Nonlocal checks .

* “holds)

Pt 228, App. D

C-18—Notice at locations where employees
accept consumer deposits (case-by-case

FUNDS AVAILABILITY POLICY

Our general policy is to allow you to with-
draw funds deposited in your account on the
(number} business day after the day we re-
ceive your deposit. Funds from electronic di-
rect deposits will be available on the day we
receive the deposit. In some cases, we may
delay your ability to withdraw funds beyond
the {mumber) business day. Then. the funds
will generally be available by the fifth busi-
ness day after the day of deposit.

C-18—Notice at Automated Teller Machines

AVAILABILITY OF DEPQOSITS

Funds from deposits may not be available
for immedjate withdrawal. Please refer to
your institution’s rules governing funds
availability for details.

C_20—Notice at Automated Teller Machines
(Delayed Receipt)

NOTICE

Deposits at this'ATM between (day) and
(day) will not be considered received until
(dzy). The availability of funds from the de-
posit may be delayed as a result.

C-21-~Deposit Slip Notice

Deposits may not be available for imme-
diate withdrawal.

[53 FR 18433, May 27, 1988, as amended at 53
FR 312983, Aug. 18, 1988; Reg. CC, 53 FR 21835,
May 30, 1890; 55 FR 50818, Dec. 11, 1980; 56 FR
7802. Feb. 26, 1991; 57 FR 3280, Jan. 28, 1852; 60
FR 51671, Oct. 3, 1895: 62 FR 13811, Mar. 24,
1897; 62 FR 48752, Sept. 17, 1997]

APPENDIX D TO PART 229—INDORSEMENT
STANDARDS

1. The depositary bank shall indorse a
check according to the following specifica-
tions:

« The indorsement shall contain—

—The bank's nine-dlgit routing number. set
off by arrows at each end of the number
and pointing toward the number;

—The bank’s name/location; and

—The indorsement date.

- The indorsement may also contain—
—An optional branch identification:

—An optional trace/sequence number;

—An optional telephone number for receipt
of notification of large-dollar returned
checks; and

—Other optional information provided that
the inclusion of such information does not
interfere with the readability of che
indorsement.
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« The indorsement shall be written in dark

purple or black inlk. . ce
TV Thé Tindorserment Shall bé placdéd e thé ™

back of the check so that the routing num-
ber is whaolly contained in the area 3.0 inches
from the leading edge of the check to 1.5
inches from the trailing edge of the check.!

2. Each subsequent collecting bank
indorser shall protect the identifiability and
legibility =~ of the  depositary  bank
indorsement by:

« Including only its nine-digit routing
number (without arrows), the indorsement
dace, and an optional trace/sequence number;

» Using an ink color other than purple; and

« Indorsing in the area on the back af the
check from 0.0 inches to 3.0 inches from the
Jeading edge of the check.

3. Each returning bank indorser shall pro-
cect che identifiability and legibility of the
depositary bank indorsement by:

- Using an ink color other than purple;

- Staying clear of the area on the back of
the check from 3.0 inches from the leading
edge of the check to the trailing edge of the
cheek.,

APPENDIX E TO PART 229—COMMENTARY
1. Introduction

A. Background

i. The Board interpretations, which are la-
beled "Commentary’' and follow each section
of Regulation CC (12 CFR Part 229), provide
background material to explain the Board's
intent in adopting a particular part of the
regulation; the Commentary also provides
examples to aid in understanding how a par-
ticular requirement is to work. Under sec-
tion §11{e) of the Expedited Funds Availabil-
ity Act (1Z2 U.S.C. 4010(¢)}, no provision of
section 611 imposing any liability shall apply
to any act done or omitted in good faith con-
formity with any rule, regulacion. or inter-
pretation thereof by the Board of Governers
of the Federal Reserve System, notwith-
standing the fact that after such act or omis-
sion has occurred, such rule, regulation, or
interpretation is amended. rescinded, or de-
termined by judicial or other authority to be
invalid for any reason. The Commentary is
an ‘interpretation’ of a regulation by the
Board within the meaning of section 611.

t The leading edge is defined as the right
side of the check looking at it from the
front. The trailing edge is defined as the left
sice of the check looking at it from the
front. See American National Standards
Committee on Financial Services Specifica-
tion for the Placement and Locacion of MICR
Princing. X 8.13.

12 CFR Ch. II {1~1-28 Edition)

II. Section 229.2 Definitions

1. Section 229.2 defines the terms used in
the regulation. For the most part, terms are
defined as they are in section 602 of the Ex-
pedited Funds Availability Act (i2 u.s.C.
4001). The Board has made a number of
changes for the sake of clarity, to conform
the terminology to that which is farniliar to
the banking industry, to define terms that
are not defined in the Act, and to carry out
the purposes of the Act. The Board also has
incorporated by reference the definitions of
the Uniform Comrmercial Code where appro-
priate. Some of Regulation CC's definitions
are self-explanatory and therefore are not
discussed in this Commentary.

EB. 229.2(a}) Account

1. The Act defines account to mean “‘a de-
mand deposit acceunt or similar transaction
account at a depository institution.” The
regulation defines account in terms of the
definition of transaction account in the
Board's Regulation D (12 CFR part 204). The
definition of account in Regulation CC, how-

ever, excludes certain deposits, such as non- '

documentary obligations (see 12 CFR
204.2(a) (1) (vii)). that are covered under the
definition of transaction account in Regula-
tion D. The definition applies to accounts
with general third party payment pawers but
does not cover time deposizs or savings de-
posits, including money market deposit ac-
counts, even though they may have limited
third party payment powers. The Board be-
lieves that it is appropriate to exclude these
accounts because of the reference to demand
deposits in the Act, which suggests that the
Act Is intended to apply only to accounts
that permit unlirnited third party transfers.

2. The term account also differs from the
definition of transaction account in Regula-
tion D because the tefm account refers to ac-
counts held at banks. Under Subparts A and
C. the term bank inciudes not only any de-
pository institution, as defined in the Act,
but also any person engaged in the business
of banking, such as a Federal Reserve Bank,
a Federal Home Loan Bank, or a private
banker that is not subject to Regulation D.
Thus. accounts at these institutions benefit

from the expeditious return requirements of

Subpart C.

3. Interbank deposits, including accounts
of offices of domestic banks or foreign banks
located ourside the United States, and direct
and indirect accounts of the United States
Treasury (including Treasury General Ac-
counts and Treasury Tax and Loan Deposit
Accounts) are exemnpt from Regulation CC.

C.229.2(b) Automated Clearinghouse {ACH)

1. The Board has defined automated clear-
inghouse as a facility that processes debit
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‘ Household intemational
-
-
-
- April 30, 1999
” .
The Honorable Adam Schiff
- California State Senate
. State Capitol Building, Room 5080
- "7 Sacramenio, Cahforma 95814 -
- !
RE: SB :43(])111111] As Amend o 4/29/99 - Gppose Unless Amended
- IQ,\ May 11,1999 Hearine — Senate Judiciary Committee
o e
ol Dear Senator Schiff:
- Household International, Inc., a diversified financial services corporation, provides credit to consumers and
il businesses across the nation and intemationally. Household supports ensuring that customers receive
clear disclosures regarding the use of preprinted checks or similar devices but must oppose SB 545
- unless it is amended because the bill requires the disclosures to occur on the actual checks or similar
devices. We instead recommend that the disclosures are included in a mailing with the checks and ot
i~ actually on the checls.
- . The disclosures should not be included on the actual check, draft or similar device for several reasons.
-l'\ : Farst, 1t serves the best mterest of the customers using these checks for the checks to have the same

appearance as normal checks. This is to ensure that merchants continue to accept the checks, and do not
-— identify the customer’s check as different than normal checks. Any confusion in this regard would only
lead to the delay of processing the customer’s transaction and/or fo potential embarrassment for the
customer. Second, customers using these checks do not typically want others to know that these checks are
from a credit card account or have an interest rate or some other transaction fee attached. This information
1s relevant for both the customer and the credit card issuer, but has no relevance for any other party who
may process or review the check. Customers desiring to make the merchant or other third party aware that
they are nsing a credit card account will actually use a credit card and not the checks. Finally, the
mformation on the front and back of checks is already heavily regulated, leaving very little space for
additional disclosures/information.

S

‘We do not oppose the concept of providing customers with the type of disclosures detailed in SB 545 but
recommend that the disclosures are included in a mailing with the checks and not actually on the checks, as
18 recuured in SB 543,

Household Financial Group respectfully asks for your “No” vote on SB 545 when 1t is heard in the Senate
Judiciary Committes on May 11, 1999 umless the recommended changes as detailed above are made.

Sincerﬂly,

\/

cc: All members, Senate Judiclary Committes
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ATE COMMITTEE ON JUDICIAR&
Adam Schiff, CHATIRMAN

BACKGROUND INFORMATION REQUEST

Measure: SB 545

Author : Senator Dunn

1.

& .

Origin of the bill:

Who is the source of -the bill? What person, organization, or
‘governmental -eptity-requested introduction? : :
fea WL AYe ol

Has a similar bill been before either this session or a previous
session of the legislature? If so, please identify the session,
bill number and disposition of the bill.

LT

h

Has there been an interim committee report on the bill? If so,
please identify the report.

ey

What is the problem or deficiency in the present law which this bill
seeks to remedy?

Doty edne A

Please attach copies of any background material in explanation of
the bill, or state where such material 1s available for reference by
committee staff.

Please attach copies of letters of support or opposition from any group,
organization, or governmental agency who has contacted you either in
support or opposition to the bill.

If you plan substantive amendments to this bill prior te the hearing,
please explain briefly the substance of the amendments to be prepared.

otracine &

List the witnesses you plan to have testify.

RETURN THIS FORM TO: SENATE COMMITTEE ON JUDICIARY
Phone (916) 445-5957
STAFF PERSON TQ CONTACT: -:D ?be\m R0 - RO

i
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SENATE BILL 545 (DUNN)

Frequently consumers find checks in their mail issued from their credit card companies or other
financial institutions. These checks can be issued blank or in varying dollar amounts. Credit
card and finance companies claim the checks are a convenient method to make purchases, get

_ cash or transfer balances. _

The information sent to the customer regarding finance charges and interest rates associated with
use of the checks varies from company to company. Certainly some disclosures are more easily
understood than others. Often, however, consumers find out after using the check the interest
rate was much higher than expected. In cases where a check is made out in a dollar amount to
the customer, it is unclear that cashing the cheéck 1s a loan or extension of credit.

SB 545 would make it very apparent to the consumer that cashing the check or using it for
purchases constitutes the acceptance of aloan by printing words to that effect clearly and
conspicuously on the front of the check.
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 SACRAMENTO BEE

Thursday, August 28, 1997
Business Section F-2

‘That check
in the mail
‘costly 10

COTSHINErs

By Marcy Gordon '
 Associzted Press .

WASHINGTON - Victor and
Debra Goldberg of Ithaca, N.Y.
‘were astonished to Teceive a
'$7 500 check in the mai] made out
.to Delbira ~ for & Joan she had nev-
er sought. .
* - Such Joans, in the form of unso-
‘licited, “live” checks, are & new
-marketing tool for some financial
institations. One bank says it hes

*:gigned up nearly $1 billien.

- But critics say they're e rip-off
-becsuse of high inlerest rates and
-algo could lead to fraud if someone

. aise diverts and cashes them.

They want such checks banned.

*“That was our biggest concern,
‘that the check would be diverted,”
said Victor Goldberg, a software
engineer at Cornell University.

The “Instant Loan” check in
Mrs. Goldberg’s name came from
Virginia-bzsed Signet Banking

Corp. — with which the couple had -

never had any dealings. The inter-
est rate.if signed: 13.98 percent
annuzlly over 60 months. 7 |

Becguse he's from New York
City, where Social Security checks
“arg ripped ofT allithe time,” Victar
Goldberg said he was especially
wary.

*This is & rea] check —cash it for

an instant loan!” beckons a letter .
{ where anyone can get their hands

to other consumers from a region-
al division of Beneficizl Corpi, &
major consumer-finance company.

. “Just sign the back of this check

and cash it for an instant loan,
Thet's all you have to do to get
${amount of loan). No forms to fill
out, not even a phone call.
And you can pay it back in conve-
nient monthly installments.”

Convenient, perhaps, but also
expensive.

The annugl percentage rate for
e $2,566 loan over 36 months, for
example, is a hefty 25.71 percent,
bringing the totel repayment to
$3,708.

Lenders say they solicit people
with good eredit histories. They
defend the check-lcans, calling
them z convenience to CONSUMETS,

_&nd argue they contain enough

protections to ensure 2 cONSUMEr
isn't penalized if someone else
cashes the check.

-The Goldbergs, however, com-
plained to their congressmen,
Rep, Maurice Hinchey, & Dermo-
crat on the House Banking Com-
mittee.

Hinchey proposed 2 bill that
would ben theloans.

“Banks should not be sending
unsolicited loans through the mail

on them,” the lawmaker said.
“Even if the Joan check reaches its
target, & trusung individuz] could
sign it end wind up Jjable for &n
exorbitant amount.” i
Because the check-loans are

- ? fairly new, it's difficult to deter-

| mine how widespread they are.
‘ But Signet signed up nearly §1
“billion in the pest 18 moaths, said:
jKiLty Griffith, 8 spokeswoman at
! the bank's Virginia headguarters.
The advocacy group Consumers
: Union says it hes concerns about
i the practice, But spokeswoman
Michelle Meier says the group has
| just begun to look into the matter
ang can't comyment further.
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California Blliance for Consumer Protection

- 1808 Sherwood Ave. * Sacramento, California 95822 o (916) 456-7311 « mross@calweb.com © fax (916) 456-9551 ¢ www.consumers.com

"Going Where No Consumer Advocacy Group Has Gone Before"

o March 10,1999 oo

Honorable Joe Dhunn
Member of the Senate
State Capitol
Sacramento, CA 95814

Dear Senator Dunn: RE: SB 545 - SUPPCRT

On bebalf of the California Alliance For Consumer Protection, we would like to go on record as supporting SB -
545.

We support your measure because we believe it addresses a growing consumer concern: Fees collected by those
who extend credit in new and unique methods and how they notify consumers of those fees/charges.

In closing, I look forward to working with you as the Bill winds its way through the legislative process.

MICHAEL C. ROSS
Consumer Advocate
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Diane F. BoyerVine
Jefirey A. Deland
Chief Depulies

James L Ashiord

C. David Dickerson
Jonn T. Studebaker
Daniel A. Wellzman

David D. Alves
Robert D. Granke
Michael J. Kerslen
James A. Marsala
Robert G. Miller
Tracy Q. Powell 1)
Marguerite Aoth
Michael H. Upson
Christopher Zirkie
Principal Depulies

State Capiol, Suite 3021
Sacramenio, CA 95814-4996
(918) 445-3057
Telecopier: {916) 322-0769

Trgislafie Counsel
of Qalifornia

BION M. GREGORY

S.riniooSacramento,-California -

May 5, 1988

Honorable Joseph Dunn

2068 State Capitol

Dear Senator Dunn:

2000 Regular Session,

a preprinted check, draft,

State Regulation of Consumer Credit
Disclosures (§5.3. 545) - #9857

Gerald Ross Adams
Paul Antilia

Charlgs C. Asbill
Joe J. Ayale |

Lasa K. Bierman
Maria L. Bondonno
Ann M. Burasiero
Eileen J. Buxion
Cindy M. Cardulio
Edward Ned Cohen
Emilia Cutrer

Ben E. Daie

Byron D. Dzmiani, Jr.
Clinton J. deWill
Frances S. Darbin
Mauteen S. Dunn
Sharon R. Fisher
Clay Fulter

Patricia R. Gates
Debra Zidich Gibbans
Shira K. Gilbert

:_Sonya Anne Grant -~

Alvin D. Gress

Maria Hilakos.Hanke
Jana T, Harringlon
Baldev S. Heir
Thomas R. Heuer
Lori Ann Joseph®
Davig B. Judson
Michael R. Kelly

Michast Robert Kerr
Eve B. Krotinger
Aubrey LaBrie

L Erik Lange

Felicia A. Lee

Diana G. Lim
Jenniier Loomis
Kirk 8. Louie
Marianza Marin
Anthony P. Marquez
Francisco A. Martin
JudyAnne McGinley
Pefer Melnicoe
Sheita R. Mohan
Abel Munoz

Donna L Neville
Sharon Reilly

Tara Rulo

Michael B. Salernc
William K. Stark
Jessica L Steele

iChyistopher H-Stevens - - .-

Elen Sward

Mark Franklin Terry
Jefi Thom

Richard Thomson
Richard B. Weisberg
Thomas D. Wnelan
Karen L Ziskind
Jack G. Zorman

Deputies

Would the provisions of Senate Bill No. 545 of the 1999- .
as introduced, which would reguire a credit
card issuer that extends credit to a cardholder through the use of
or similar credit device to include a

specified notice on that device, be preempted by federal law and,
if not, would they be enforceable against credit card issuers
California with respect to cardholders located

located outside of
within California?

Regular Session,

OPINION

The provisions of Senate Bill No. 545 of the
as introduced, which would require a credit card
issuer that extends credit to a caxrdholder through the use of a

18988-2000

preprinted check, draft, or similaer credit device to include a
specified notice on that device, would not be preempted by fed
law and would be-enforceable against credit card issuers located
outside of California with respect to cardholders located within

California.

e

Lo

Senate Bill No. 545 of the 1899-2000 Regular Sessgion, as
introduced (heresafter §.B. 545), would add Section 1748.¢% to the
Civil Code, to read
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7 card issuer that extends
credit to a ;vdHOTder thro gh the use of a
preprinted check, draft, or similar credit device
shall clearly and consolcuously note on the check,
draft, or similar device that the endorsement or
use of the device will be regarded by the credit
card issuer as either a cnarge on the cardn lder's

credit account if the devise is endorsed or used to
purchase goods or services or as a cash advance and
_ thaL the same finance charces or traﬁsactwon fees
ey Be  chatged against thé account that would be ™
charged if the cardholder had used the credit card
to purchase the goods or services or obtain a cash
advance . "

Thus, this section, if enacted by the Legislature, would
impose a new disclosure regquirement upon issuers of credit cards
when they propose to extend credit through the use of a preprinted
check, draft, or similar credit device:

Generzlly, the Legislature, as an "indispensable
prerogative of sovereignty," has the power to enact laws for the
protection of the health, safety, morals, or general welfare of
society (In re Rameriz (1524) 193 Cal. 633, 649-650; Miller v.

Board of Public Works (1925) 195 Cal. 477, 484). This power
genexrally known as "police power," is not, however, without
limitation. Specifically, exercise of the power must be

reasonably necessary for the attainment of its intended objective.
The courts have said, in this regard, that the Legislature is
vested with considerable discretion as to the necessity for a
particular enactment, and that only where it appears that a
"measure has not real or substantial relation to the public

health, safety, morals, or general welfare ... will it be
nullified ..." (Miller v. Board of Public Works, supra, at pp.
484, 490). '

The police power is alsoc subject to the limitation that
its exercise cannot obstruct or impede the federal government in
the exercise of any power that has been vested in it (see
M'Culloch v. Maryland (18%1) 4 L.E4. 579, 603; see also .
authorities collected in 15 Am. Jur. 2d, Commerce, Sec. 68 and
following; and 16 Am. Jur. 2d, Constitutional Law, Sec. 276). 1Imn
view of the supremacy clause.of the United States Constitution
(para. 2, Art. VI, U.S. Const.) providing that the Constitution
and law of the United States "... shall be the supreme law of the
land, " any state action otherwise sustainable under the police
power must give way when in conflict with the United State
Constitution or laws validly enacted by Congress (see, gen:ra 1y,
authorities collected at 16 Am. Jur. 2d, Constitutional Law, Sec.

285) . Stated another way, "it has been settled that state law
that conilicts with federal law is without effect" (Cipollone v.
Liggett Group, Inc. (1882) 120 L .Ed.2d 407,422; hereafter
Cipollone)

(800) 666-1917
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Whether federal law preempts state law "fundamentally is
2 guestion of congressional intent " (English v. General
Electric Co. (1990) 110 L.Ed.2d 65, 74; hereafter English) Such
preemption is found in three circumstances:
"First, Congress can define explicitly the
extent to which its enactments pre-empt state law.
. Second, in the absence of explicit statutory
language, 'state law 1is pre-empted where it
_regulates conduct in a field thet Congress intended
the Federal Government to occupy exc1u51we1y oo
Finally, state law is pre-empted to the extent that
it actuelly conflicts with federal law" (EBnglish,
supra, at p. 74).
However, " [c]onsideration of issues arising under the

Supremacy Clause 'start[s]) with the assumption that the historic
police powers of the States [are] not to be superseded by
Federal Act unless that [is] the clear and manifest purpose oI
Congress. ' [citation omitted]" (Cipollone, supra, at p. 422).

Turning now to the guestion before us, the statute
proposed by S.B. 545 would impose new disclosure reguirements on

issuers of credit cards to consumers. This subject is currently
dealt with in the federal Truth in Lending Act (15 U.S.C.A. Secs.
1601 #nd following;* hereafter the act). According to its terms,

the purpose of the act is to foster the informed use of credit by
consumers throudh assuring meaningful disclosure of credit terms,
so that consumers might more readily compare the various credit
terms available (Sec. 1601). The act applies to each individual
or business that offers credit when certain conditions are met.
Specifically, the credit must be offered or extended to consumers
regularly, the credit must be subject to a finance charge or be
payable by a written instrument in more than four installments,

“and the credit must be primarily for perscnal, family, or

household purposes (12 C.F.R. 226.1(c) (1)).

In adopting the act, Congress expressly. provided that
the act does not annul, aTtb_, or affect state laws relating to
disclosure of information inm connection with credit transactioms,
except to the extent that those laws are inconsistent with the
act, and then only to the extent of the inconsistency (subd. (a),
Sec. 1610). Likewise, the act does not otherwise annul, alter, or
affect the meaning, scope, or applicebility of state laws,
including, but not limited to, laws relating to the types, amounts
or rates of charges, or any element or elements of charges,
permissible under such laws in connection with the extension oxr
use of credit, nor does the act extend the applicability of those
laws to any class of persons or transactions to which they would
not otherwise apply (subd. (b), Sec. 1610). Finally, the act

.15
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Honorable Joseph Dunt .4 - #5857

provides that the Federal Reserve Board must exempt any class of
credit transactions within any state from the diSClOSLre
reguirements of the act if it determlnes that, under the law of
the state, that class of transactions is subject to disclosure
requirements substanti ally similar to those imposed by the act,
and that there is adequate provision for enforcement (Sec. 1633)
Based on thess cxpre551ons of Congress' intent, neither the firs

5
nor the second test of federal preemptlon set out by the court i
English, supra, at page 74, are satisfied and, thus, the act doe
not completely preempt sta 'e TeguWaEWOﬂ in the Llch (see McCrae
V. CofiieTéial’ Credit CoFp. T(MIDIALE. T 1995) 892 Suop " 1385 .

The third test of preemption under English reguires an
‘examination of the specific state law in gquestion and a
determination of whether an actual conflict between the state and
federal law exists.

The proposed state law in question here would reguire a
credit card issuer that extends credit to a cardholdexr through the
use of a preprinted check, draft, or similar credit device to
include a specified notice on that device. This requirement, if
enacted, would become part of the Song-Beverly Credit Card Act of
1871 (Title 1.3 (commencing with Sec. 1747), Pt. 4, Div. 3,

Civ. C.). With respect to the provisions of that title, the
Legislature has stated:

"It is the intent of the Legislature that the

.provisions ‘of this title as to which there are
similar provision in the federal Truth in Lending
Act, as amended (15 U.S.C. 1601, et seq.),
essentially conform, and be interpreted by anyone
construing the provisions of this title to so
conform, to the Truth in Lending Act and any rule,
regulation, or interpretation promulgated
thereunder by the Board of Governors of the Federal
Reserve System, and any interpretation issued by an
official or employee of the Federal Reserve System
duly authorized to issue such interpretation.

(Sec. 1747.01, Civ. C.)

Thus, assuming that this new state requirement is
intended to conform, and will be interpreted in a manner so as to
coniform, with the federal act, the guestion remains whether the
new state requirement, by its terms; actually conflicts with the

federal act.

As described above, the federal act provides
full disclosuxe of credit terms to. consumers. In that
subsection (e) of Section 1610 provides:

he
a,

or
ega

N th

H o

"The provi of subsection (c) of section
1632 of this title and subsections (c), (d), (e),
and (f) of section 1637 oif this title shall
supersede azny provision of the law of any Statse

[N

P2l
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Honorable Joseph Dunn - p. 5 -

relating to the disclosure of information in any
credit or charge card application or solicitation
which is subject to the reguirements of section
1637 (c) of this title or any renewal notice which
is subject to the requirements of section 1637(d)
of this title, except that any State may employ or
establish Sta"“ laws for the purpose of enforcing
the requirements of such sections."

The provisions of the act referenced in the foregoin

section deal with disclosures that are required to be included in

the billing statement for an open end consumer credit plan (Sec.
1637 (b)) ; disclosures that must be made in applications and

‘solicitations to open credit or charge card accounts by direct

mail, telephone, and other means and the required format for
certain of those disclosures (Sec. 1637(c), Sec. 1632{c));
disclosures that must be made at least 30 days prior to the
scheduled renewal date of the consumer's credit or charge caxrd
account (Sec. 1637(d)); disclosures relating to fees determined on
the basis of az percentage of another amount (Sec. 1637(c)); and
requirements regarding disclosures of a range of fees when amount
of a fee varies from state to state (Sec. 1637(f)).

The act further requires that all information required
by the act must be disclosed clearly and conspicuously, in
accordance with regulations of the Federal Reserve Board, and the
terms "annual percentage rate" and "finance charge” must be
disclosed more conspicuously than other terms, data, or
information provided in connection with a transaction (Sec.
1632(a)). In any consumer credit transaction in which a security
interest is or will be retained or acguired in any property which
is used as the principal dwelling of the person to whom credit is
extended, wherein a right of rescission exists in the obligor,
that right of rescission must be clearly and conspicuously
disclosed by the creditor (Sec. 1635(a)). FPinally, the act
provides that a creditor may supply additional information or
explanations along with the disclosures reguired under the act, as
long as the reguired disclosures are conSD1cu0u57y segregated from
such other information (Sec. 1632 (b)).

In short, the requirements of the act deal generally
with disclosures to be made prior to the opening of new accounts
and disclosures to be made in periodic billing statements of
existing accounts. The act does not address disclosures to be
made by card issuers with respect to the use of a preprinted
check, draft, or similar credit device. Hence, we do not think
that an actual conflict exists between the Droposed state law and
federal law and, .under the third test of Engl the proposed
state law would not, we think, be subject to LeaeYQW preemption.

Having reached the foregoing conclusion regarding the
state's power to impose the reguirements in guestion here, we will
now examine whether out-oi-state card issuers would be subject to
those reguirements with respect to California cardholders

(800) 666-1917
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As wmentioned above, the police power of the state is
subject to the limitation that it

its exercise cannot obstruct or
impede the Federal government in the exercise of any power Chat
has besn vested in it {see M'Culloch v. Maryland, supra).

In this regard, the commerce clause of the United States

Constitution vests in Congress the power '"... to regulate commerce
with foreign nations, and among -the several states, and with the
ndlan tribes; ...." {(cl.3, Sec. 8, Art, I,6 U. S. Const It has

en held, however, that the police power of thé states was not’
surrenaered when general power to regulate commerce among the
several states was conferred upon Congress (Boston & Maine R. Co.

v. Armburg (1932) 76 L.Ed. 729, 735). Thus, in the absence Tof
conflicting federal legislation, the states, in the exercise of
their police power, may enact nondiscriminatory statutes and

ordinances to protect the public health, morals, safety, and
convenience, provided these laws or ordinances are local in their
character and affect interstate commerce only incidentally or
indirectly, and do not conflict with the provisions of federal
legislation or the United States Constitution (Huron Portland
Cement Co. v. Detroit (1960) 4 L.Ed.2d 852, 85%; Cooley v. Board
of Wardens of the Port of Philadelphia et al. (1851) 13 L.Ed. 99%¢,
1005-1006) . T

The United States Supreme Court, in Lilly & Co. v. Sav-
on-Drugs (1961) & L.Ed.2d 288, held that a state may regulate
businesses conducting both an interstate and an intrastate
business, the intrastate business keing a matter of local concern.
And, more recently, the courts have recognized that the "historic
police powers of the States" extend to consumer protection and to
banking (see, Smiley v. Citibank (1995) 11 Cal.4th 138, 147,
citing, for example, California v. ARC America Corp. (1888) 450
U.S. 93, 101 and National State Bank, Elizabeth N. J. v. Long (3rd
Cir. 18580) 630 F.2d 981, 985).

This analysis of the state's powers under the commerce
clause leads to a related issue; that is, the extent of the powers
oL the state to subject an out-of-state person or entity to its
laws under the due process clause of the Fourteenth Amendment of
the United States Constitution. This issue has been discussed at
length by the United States Supreme Court in International Shoe
Co. v. Washington (1945) 90 L.Ekd. 95 and its progeny. In
International Shoe, the guestion was whether, within the
limitations of the due process clause of the Fourteenth Zmendment,
a Delaware corporation had, by its activities in the State of
Washington, rendered itgelf subject to the state unemployment
compensation law and amenable to proceedings in the courts of t
state to recover unpaid contributions under that law. The Cour
found that, on the issue of the state court's jurisdiction, due

hat
t

process reguires only that a defendant "have certain minimum
contacts WTth the state such that the maintenance of suit does not
offend 'traditional notions of fair play and substantial justice!
[citations omitted]" (Id., at p. 102) The Court then declared
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"Whether due process is satisfied must depend
Yather on the guality and 1atu:e of the activity in
elation to the fair and orderly administration of
Lhe laws which it was the purpose oif the due

process clause to insure

... [Tlo the eXLenL that a corporation

exercises the privilege of conducting activities

~within a state, it epjo 78 the bDDEIlCS and

T DpYOTECticn of tHe Taws of that “statée. TThé "eXerci
of that privilege may give rise to obligations,
and, so far as those obligations arise out of or
are connected with the activities within the sta
a procedure which requires the corporation to
respond to a suit brought to enforce them can, in
most instances, hardly be said to be undue" (Id.,
at p. 104).

Then, with respect to the constitutionality of the
unemployment compensation statute itself, as it applied to the
out-of-state corporation, the Court summarily concluded:

"The state ... has constitutional power to lay
the tax and to subject appellant to a suit to
recover it. The activities which establish its
'presence! subject it alike to taxation by the
state and to suit to recover the tax." (Id. at p.
105.)

In dealing with these issues under the commerce clause
and the due process clause, the California courts appear to have
taken a broad view of what constitutes intrastate business for
purposes of applying state regulations to foreign business
entities. For example, in People v. Fairfax Family Fund, Inc.
(1964) 235 Cal.2App.2d 881 (hereafter Fairfax), the defendant was a
Kentucky corporation engaged in the business of making small loans
by mall to residents of California and 31 other states. A person
desiring a loan would execute and return by mail a loan
application and promissory note. The corporation would secure a
California independent contractor to conduct a local credit
investigation. If the loan was approved, a check would be mailed
to the borrower and all payments would be made by mail to
Kentucky. The corporation maintained no office in Califormia. On
these facts, the court held that the corporation was engaged in
the small loan business in this state and was required to be
licensed under then-Section 24200 of the Financial Code.’ The
court also noted that, under the. "minimum contact rule®
International Shoe Co. v. Washington, supra, the California courts

n

- Fh

could, in all probability, obtain personal jurisdiction of the
corporation (Fairfax, supra, at p. 885).
* See Section 22100 and following of the Financial Code.
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Similarly, the case of People v. United National Liie
Ins. Co. (1867) 66 Cal.2d 577 (hereafter United National),
involved the guestion of whether California could
constitutionally, under the commerce clazuss and under the due

process clause of the Fourteenth Amendment, regulate insurance
transactions of foreign insurance companies which, although they
have no agents in this state, solicit and negotiate such
transactions with California residents exclusively by mail

ffices outside.this state. In TWDanO that Call ornla has thi

“power, the court stated, at page 593"

"Applying due process criteria which give
substantial recognition to the substantial interest
of the regulating state in the insurance
transactions involved, we are satisfied that in the
instant cases there are sufficient contacts to
justify regulation. The insureds are, of course,
residents of California. The solicitation of
insurance actually takes place in California whex
the advertising material and other forms are
received by the individual addressees. ... In
response to this solicitation, California residents
complete and sign in this state the applications
for insurance ... . 1In all ingtances payment of
premiums is made by California residents from funds
or bank accounts located in California. It 1is
clear that' any claims made under the policies will
most likely be lDVESngated in this state and that
any litigation in connection with the policies will
undoubtedly be commenced in California courts. It
is also foreseeable that should defendants for any
reason fail to perform their obligations in
accordance with the policies, California might be
called vpon to provide assistance for the persons
within its borders who were intended to be
Ilnancially assisted by the benefits under the
policies. ™

On these facts, the court found that the defendants
"'realistically entered the state looking for and obtaining

business'; the main aspects of their insurance transactions are in

this state; and to say that they are not doing business here is

‘to completely ignore the facts of life and reality' [citing
Fairfax, supra, at p. 885]. We think the subsbanLlal interest of
California in these transactions is obvious." (Ibid.)

Based on the holdings of these cases, we think that, in
the absence of conilicting fedexral legislation, out-of-state
credit card issuers who issue credit cards and engage in cradit
transactions with California consumers are, liks the lender in
Fairfax and the insurance company in United National, engaged in
suffiicient "localized activities" and have sufificient "minimum
contacts" that they are subject to the powers of the state to
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regulate those activities. Accordingly, we think the statute in

guestion here as applied to out-of-state credit card issuers,

would not be violative of either the commerce clause or the due
- :

T i
process clause of the Un d Stateg Constitution.
Finally, a guestion may be raised whether an out-ol-
S e credit card issuer could avoid the disclosure reguirements
o he proposed statute by a choice-of-law provision in its
contract with the cardholder that expressly invokes the
substantive law of another state or jurisdiction. Califor

at
[l

=

contract only if the transaction bears a natural and substantial
relationship to the chosen forum (Nedlloyd Lines B.V. v. Superior

‘Court (1992) 3 Cal.4th 4595, 466). Further, California courts will

not enforce a choice-of-law provision where the application of
another jurisdiction's law would violate a fundamental policy of
the state (Id.; see also Restatement (Second) of Conflict of Laws,
Sec. 187(2)). Thus, because California has a strong public policy
in favor of protecting consumers, we think a court in this state
would decline to enforce a choice-of-law provision in this context
(gsee Sec. 301, B.& P.C.; Vasguez Vv. Superior Court of San
Francisco (15971) 4 Cal.3d 800, 808).

Accordingly, it is our opinion that the provisions of
Senate Bill No. 545 of the 1998-2000 Regular Session, as
introduced, which would reguire & credit card issuer that extends
credit to a c¢ardholder through the use of a preprinted check,
draft, or similar credit device to include a specified notice on
that device, would not be preempted by federal law and would be
enforceable against credit card issuers located outside of
California with respect to cardholders located within California.

Very truly yours,

Bion M. Gregory
Legislative Counsel
B A s i
) S e
By (s L Lt
Cindy M. Cardullo
Deputy Legislative Counsel

CMC:sjm

hold a” choice-of-Taw provision in a 7
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|SENATE RULES COMMITTEE | SB 545
|0ffice of Senate Floor analyses | |
|1020 N Street, Suite 524 |
| (826) 445-6614 Fax: (916) | |
|327-4478"" .. . | i
THIRD READING

Bill No: SB 545
Author: Dunn (D)
Amended: 5/25/99
Vote: 21

SENATE JUDICIARY COMMITTEE : 6-1, 5/18/99
2AYES: Burton, Escutia, O'Connell, Peace, Sher, Schiff
NOES: Wright
NOT VOTING: Haymes, Morrow

SUBJECT : Disclosures regarding checks issued by credit
card issuers

SOURCE : Author

DIGEST : This bill requires any credit card issuer that

extends credit to a cardholder through the use of a
preprinted check, draft, or similar device, to provide
specified disclosures directly on the device and in the
accompanying material that explain the terms and conditioms
of using the device.

ANALYSIS Existing law, under the Areias-Robbins Credit
Card Full Disclosure Act of 1986, requires that any
application form or preaaproved written solicitation for an
open-end credit card account shall contain or be

accompanied by certain . disclosures, including: (1) any
periodic rate or rates that may be applied to the account,
expressed as an annual percentage rate or rates; {2) any
membership fee that may be imposed; and (3) any per
transaction fee that may be imposed on purchases. (Civil

CONTINUED
O

SE 545
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Code Section 1748.11. 211 further references are to the
Civil Code unless otherwise indicated.)

The bill also would reguire the credit card issuer to print
on an attachment that is affixed, or perforation or other
means, to each preprinted check, draft, or similar credit
device that is offered, in no less than nine point font
size, "Use of this check, draft, or credit device
constitutes a charge against your credit account and may

- subject you-to -immediate Ifinance-charges:

The pill would also require the credit card issuer to
disclose, in addition to any other information required by
law, the interest rate and the calculation of finance
charges associated with the use of a preprinted check,
draft, or similar device in clear, conspicuous language,
separate from and in larger font size than the rest of the
text, whenever it provides a cardholder with a preprinted
check, draft, or similar credit device.

FISCAL EFFECT
Local: No

Appropriation: No Fiscal Com.: No

SUPPORT (Verified 5/26/99)
CATPIRG
Consumers Union

California 2lliance for Consumer Protection

ARGUMENTS IN SUPPORT
credit card issuers have become increasingly aggressive
over the last decade in their marketing of products and
services. Proponents argue that one of the most common new
products that credit card issuers use to increase the
revenue from their current customer base is the preprinted
check. Proponents contend that these products, designed to
lock like checks from a consumer's checking account, are
sent mostly to existing credit cardholders and are packaged
as a guick, easy way to obtain cash for a nécessary
purchase or to make payments on other debts.

According to proponents, the problem with these products is
that while they clearly specify the amount of cash that can

3

be obtazined with tl T
disclosures that explain ths co
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often hidden or absent. Proponents belisve that many
consumers are sold on these products without understanding
the tramsaction fees and high interest rates they may be
forced to pay later.

RJIG:ik 5/26/99 Senate Floor Znalyses

SUPPORT/OPPOSITION: SEE ABOVE
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Date of Hearing: June 28, 1938
ASSEMBLY COMMITTEE ON BANKING AND FINANCE
Louis J. Papan, Chair
SB 545 (Dunn) — As Amended: June 24, 1892

SENATE VOTE: 23-11

 SUBJECT: Credit Card Ciémpén*Y” Issuéd checks or drafts constituting & chargs against the cardnoiders

account.

SUMMARY': Requires disclosure reguirements for Credit Card Company Issued checks or drafts
constitufing a charge against the cardholders account. Specifically, this bill:

1) Requires a credit card issuer who extends credit to a cardholder through a preprinted check or draft to
provide disciosures on a perforated attachment to the check regarding: a) use of the check is a charge
against the account; b) interest rate and finance charges computed according to 12 CFR 226.16; and
¢) whether finance charges are friggered immediately upon use of the draft.

2) Provides for the law to become effective July 1, 2000
FISCAL EFFECT: None

COMMENTS: The bill requires disclosures according to 12 CFR 226.16 but it would seem & more
appropriate section of Regulation Z would be the initial disclosure requirements of 12 CFR 226.6 a portion
of which is set forth as follows:

Sec. 226.6 Initial disclosure statement.

"The creditor shall disclose to the consumer, in terminology consistent with that fo be used on the
periodic statement, each of the following items, to the extent applicable:

(a) Finance charge. The circumstances under which a finance charge will bé imposed and an
explanation of how it will be determined, as follows:

(1) A statement of when finance charges begin fo accrue, inciuding an explanation of whether or not any
time period exists within which any credit extended may be repaid without incurring 2 finance charge. If
such a time period is provided, a creditor may, at its option and without disclosure, impase no finance
charge when payment is received after the time period's expiration.

(2) A disclosure of each periodic rate that may be used to compute the finance charge, the range of
balances to which it is applicable, and the corresponding annual percentage rate. When different periodic
rates apply fo different types of transactions, the types of transactions to which the periodic rates apply
shall also be disclosed.”

it
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See also the disclosures required under Civil Code §§ 1748.10-1748.12, the "Areias-Robbins Cradit Card
Full Disclosure Act Of 1886." Shouldn't these bill's provisions be incorporated in that act since this is a
‘credit" as opposed to a "debit" transaction?

Apparently during this bill's legislative journey there was a desire to place the disclosurs information on the
reverse side of the checks. For those interested in things dealing with the reverse sides of checks, please
see Exhibit "A" attached to the analysis.

REGISTERED SUPPORT | OPPOSITION:

Subport

CALPIRG
Consumiers Union
Consumer Federation of California

Opposition
None received

Analysis Prepared by,  William C. George / B. & F./ (916) 319-3081

LEGISLATIVE INTENT SERVICE
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EXHIBIT ATO SB 545

FEDERAL REGULATION CC DEFINITION OF CHECK AND INDORSEMENT STANDARDS
FROM 12 CFR PART 228 :

DEFINITION OF CHECK 12 CFR 229.2 (k)

- (k) Check means--

(1) A negotiable demand draf drawn on or payable thfdugh or &t an office of a bank;~
(2) A negotiable demand draft drawn on a Federal Reserve Bank or a Federal Home Loan Bank;
(3) A negotiable demand draft drawn on the Treasury of the United States;

(4) A demand draft drawn on a state government or unit of general local government that is not payable
through or at a bank;

(5) A United States Postal Service money order; or

(6) A traveler's check drawn on or payable through or at a bank.

The term check does not include a noncash item or an item payable in a medium other than United -
Siates money. A draft may be a check even though it is described on its face by another term, such as
maoney order.

For purpases of subpart C, and in connection therewith, subpart A, of this part, the term check also
includes a demand draft of the type described above that is nonnegotiable.

INDORSEMENT STANDARDS

The following is from 12 CFR Part 223, Appendix D relating to bank indorsements on the reverse side of
checks. Assuming the average personal check is 7 inches long, the available portion of the check for other
than bank or payee indorsements is anything lefl.over from the space available for the first bank's 2.5 |
inches or the subsequent collecting banks' 3 inches from the leading edge.

-According to the Federal Regulations:

The indorsemeht shall be placed on the back of the check so that the routing number is wholly contained in
the area 3.0 inches from the leading edge of the check to 1.5 inches from the trailing edge of .
the chack \1\ N '

\1\ The leading edge is defined as the right side of the check looking at it from the front. The trailing
edge is defined as the Ieft side of the check looking at it from the front. See American National Standards
Committee on Financial Services Specification for the Placement and Location of MICR Printing, X 8.13.

2. Each subseqguent collecting bank indorser shall protect the identifiability and legibility of the depositary
bank indorsement by:

Including only its nine-digit routing number (without arrows), the indorsement date, and an optional
trace/sequence nuUmMber;

Using an ink color other than purple; and

(800) 666-1917
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Indorsing in the area on the back of the check from 0.0 inches to 3.0 inches from the leading edge of
{he check.

3. Each returning bank indorser shall protect the identifiability and legibility of the depositary bank
indorsement by: ‘

Using an ink cotor other than purple;

Staying clear of the area on the back of the check from 3.0 inches from the leading edge of the check to

the trailing edge of the check.

T
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Publisher of Consumer Reports

June.23, 1999

TO: Members, Assembly Banking & Finance Committee
FROM: Earl Lui, Senior Attorney
RE: SB 545 (Dunn), as amended May 25: SUPPORT

HEARING:  Monday, June 28, 1999

Consumers Union, the nonprofit publisher of Consumer Reports magazine, urges
you to support SB 545 (Dunn) when it is heard in the Assembly Banking & Finance
Committee. This bill adds a simple, clear disclosure to unsolicited preprinted “checks”
sent to consumers by-their credit card issuers.

Such checks are in reality foans {or “cash advances”} drawn on the consumer’s
available credit line. This bill would require a disclosure that “Use of this check
constitutes acceptance of a loan.” Such a disclosure would make it clear to consumers
that they are taking out a loan. in addition, the bill would require a more conspicous
disclosure on the interest rate and charges each time the credit card issuer sends out the
unsolicited check. By accompanying the check, this disclosure will provide better notice
to consumers about the costs of using the check.

For these reasons, we support SB 545 and urge an “Aye” vote.

cc: . Senator Dunn
Consultant, Assembly Banking & Finance Committee

ks

R?» \
1533 Wission Strest - San Francisco, CA 94103 + (415) 431-6747 « FAX (415) 431-0908
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Howard Owens
Executive Dirgotor

1228 N Streat, Suite 29
Sacramento, CA 95814
{916) 554-7621
(800) 547-3715

Caliiorniz's Alin Grunn, Frasident

 Consumer Matlhew McKinnon. Vice ‘Presiaenl

Warch : Regene Michell, vice Prasidsnt
Patrlcia Gaicia, Vice Presidant
James Gordon, Jr,, Treasurer

FAX (816) 442-1677 Consumer Federation of California U M Roctiu, Sy

To:  Members of the Assembly Banking and Finance Committee

From! Howird Owens, Execiitive Ditector ~ 77~ 7
Contact: Laura Strand

Date:  June 23, 1999
Re:  §B 545 (Dunn)--SUPPORT

The Consumer Federation of California is in support of SB 545, authored by Senator Joe
Drunn,

This bill would require that credit issuers who provide their customers with an extension
of credit n the form of a check, drafl, or similar device, disclose in a clear and conspicuous
manner on the face of the instrument that endorsement and use of such an instrument will be
regarded by the issuer as a charge on the holder's account.

The problem that SB 545 addresses is that many credit issuers will send customers a check
with a specified amount, or a number of blank checks for use by the customer. Use of such an
instrument is often regarded by the issuer as a cash advance rather than a purchase of goods using
a charge card. Generally, a cash advance is subject to a higher rate of interest thian a purchase

_using a charge card.

By providing clear notice on the face of the instrument a consumer can determine the cost
of using the instrument. It is the opinion of the Consumer Federation of California that all
material infonnation_ s_b_ouldlbe- made available to the consumer in order to make sound financtal

decisions.

We urge you fo vote "aye" on SB 545,

Cc. Sepator Dunn

W
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STATE OFFICE

Los Angeles

11983 Venice Bivd. #408
Los Angeles, CA 80066
{310) 397-3404

(310) 351-0053 Fax

LEGISLATIVE OFFICE

Sacramento

928 J SL#713
Sacramenio CA 83814
{918) 448-4518

{916) 448-4580 Fax

hitp:/Awww_pirg.ara/pirg/
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The Honcrable Lou Papan NL — Y

Chairman, Assembly Banking and Finance Committee GH '

Califarnia State Capitol P -

Sacramento, CA 95814 e e S e
Re:  SB 545 (Dunn), Preprinted check disclosure - SUPPORT
Dear Chairman Papan:

The California Public interest Research Group (CALPIRG), a statewide consumer and environmenial
watchdog organization with 80,000 members, supports SB 545 by Senator Joe Dunn. This bill will
improve consumer disclosures for preprinted checks that are sold to customers by credit card issuers.

Credit card issuers have become increasingly aggressive over the last decade in their marketing of
products and services. While the industry has devised a series of products, advertisements, and
gimmicks aimed at luring in new customers, they have also invented new ways to charge their current
customers more, and higher, interest rates and fees.

One of the most common new products that credit card issuers use to increase the revenue from their
current customers is the preprinied check. These products, designed to look like checks, are sent
mostly fo existing credit cardholders and are packaged as a quick, easy way to obtain cash for a
necessary purchase. But while these products will loudly and clearly specify that amount of cash that
can be obtained with the product ~ "Get $500 today by signing here” — the disclosures that explain the
cost of using the product are often hidden or absent. Many consumers are sold on these products
without understanding the transaction fees and high interest rates they may be forced to pay later.

SB 545 simply requires prominent disclosures that clearty explain the terms of the agreement on
preprinted checks sold by credit card issuers. The bill fills a void of consumer protection today with
which some credit issuers have filled with a deceptive product. At a minimum, the proper explanation
to a consumer of what a product is and what it will ultimately cost them is a reasonable and necessary
requireme:nt of credit card issuers. Given the increased marketing of this product, requiring these
disclosures is appropriate and needed now.

For these reasons, we urge your' “Aye” vote an SB 545 when it is heard in the Assembly Banking and
Finance Committee later this month.

Thank.you for your time and consideration.

S‘;,I\T {e r? ( y,,_
\ 12
L

Jop Golinger \

C?nsumer Program Director
i

O‘/? All Members, Assembly Banking and Finance Commities

—

i Senator Joe Dunn RP-3
Berkeley San Francisco Santa Cruz Sante Barbara San Diego
15 Shznuck Squars #210 116 New Mdnigomery Si. #530 185 W 2980 Park Bive. Sis. A
Berkaley, CA 84704 Sen Francisca, CA 84103 Saniz San Dizgo, £ 52103
(510) B44-3454 {415) 343-918¢ (319) 297-5512
{£13) 343-1480 Fax
e
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Pubiishar of Conslimer Raports \
June 23, 1999
T0: Members, Assembly Banking & Finance Committee
FROM: Ear] Lui, Senior Attornay : ';
RE: SB 545 (Dunn), as amended May 25: SUPPORT

HEARING:  Monday, June 28, 1999

Consumers Union, the nonprofit publisher of Consumer Reports magazine, urges
you to support SB 545 (Dunn) when it is heard in the Assembly Banking & Finance.
Committee. This bill adds a simple, clear disclosure to unsolnc&ted preprinted “checks”
sent to consumers by their credit card issuers.

Such checks are in reality loans (or “cash advances”) drawn on the consumer’s
available credit line. This bill would require.a disclosure that “Use of this check
constitutes acceptance of a loan.” Such a disclosure would make it clear to consurmners
that they are taking out a loan. in addition, the bill would require a more conspicous
disclosure on the interest rate and charges each time the credit card issuer sends out the
unsolicited check. By accompanying thn check, this disclosure w&H provide better notice
to consurmers about the costs of using the check.

For these reasons, we support SB 545 and urge an “"Aye” vote.

cc:  Senator Dunny
Consultant, Assembly Banking & Finance Committee

1335 Mission Street - San Francisco, CA 84103 - (415) 4316747 » FAX (415) 431-0308
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™ ' June 24, 1999

- Senator Joseph Dunn
State Capitol

. - T . Room:2088 - o
Sacrarnento, CA $5814

Re: SB 545 (Pre-printed check disclosures)

1

Dear Senator Dunn:

| am writing to you with respect to issues of concern relating to SB 545
- that would require specified disclosures to be made in connection with the distribution
™~ of pre-printed checks to cardholders. Morgan Staniey Dean Witter & Co. ("MSDW"}, a
diversified financial services company, is the parent of Discover Financial Services,
inc., the operating company for Discover Card.

|

MSDW is opposed to your bill as amended on May 25, 1999 for a
- ) : number of reasons. We already provide disclosures to our cardholders who receive
; preprinted checks that inform them that there may be fees related to their use of the

- checks. We do not believe the new disclosures that would be required by this
legislation would substantially increase our customers’ awareness of these fees.
- Accordingly, we recommend that your bill be revised to allow credit card issuers the
- ability to decide where to place disclosure information, and the form and type size of
fee disclosures. We believe that a separate general disclosure would provide the
- cardholder with meaningful fee information. In addition, comptliance with the new
disclosure requirements would create substantial operational reguirements with little
- additional consumer benefit, particularly for credit card issuers that have small
programs, because of the additional costs to maintain separate supplies of checks with
-—

. this California-mandated disclosure. Since these new discloslre requirements are not
- required in other states, this legislation may have the unintended effect of adversely
impacting California residents by reducing their ability to make purchases at places that

o do not accept credit cards, but would accept a check.

- Our specific concerns with the legislation include the following:

- Section 1(a} would mandate the specific language, method and type size

) of the California disclosure that must be affixed to each preprinted check. The
tanguage presently requires the specific disclosure that the use of a check “may

- subject you to immediate finance charges.” This may not be true in all instances. For

- example, a credit card issuer may provide for a grace period or waive the cash advance

-

- iscover § mandial Services. Inc.

‘ 3300 Lahe Cool BP-S

L] ' A organ Sianizy-Deen Witter Company

-

—
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Senator Joseph Dunn
June 24, 1998
Fage Two

transaction fee. Therefore, the required disclosure is not generally applicable to all
credit card programs.
In addition, this subsection would require the notice to be printed on “an
attachment that is affixed, by perforation or other means, to each preprinted check”.
This is not our current practice. We inform our customers at the time they receive the
preprinted checks that there may be a fee involved, which allows them to make an
informed decision on the use of the checks. However, we include this information in
the material that accompanies the check, although it is not affixed to each check as
would be required for compliance with the proposed legislation. We believe the
dissemination of information in-this way adequately informs the consumer that there
are costs associated with the use of the checks. Moreover, the elimination of the
affixation requirement wouid allow credit card issuers the flexibility to create special
promotional offers for cardholders for cash advance transactions, the terms of which
would be disclosed in the materials accompanying the checks. These special offers,

e.g. lower promotional rates for a specified period of time, would benefit cardholders
who use the checks.

Section 1(b) would require the credit card issuer to disclose the interest
rate and the calculation of finance charges associated with the use of a preprinted
check in language that is separate from, and in larger font size, than the rest of the
text. Disclosure of the calculation method is compiex and does not necessarily give
the consumer valuable information needed to make a meaningful decision, since all

creditors use similar methods of calculating finance charges. In fact, the lengthy
description of the calculation methodology may discourage cardholders from reading
the disclosure at all. We recommend that this requirement be deleted. We again

suggest that a mere appropriate disclosure would be whether there is a fee or cost for
using the.check and that the credit card issuer be allowed to determine the location
and form of this disclosure to accompany the checks.

Thank you for your thoughtful review of our concerns. We look forward
to working with you on this important issue. If you have any questions, we would be

LEGISLATIVE INTENT SERVICE
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Senator Joseph Dunn
June 24, 1989
Page Three

happy to discuss them with you. QOur lobbyist, Jim Bruner, will follow-up with you.

- -Sincerely; - 7

cc: AssemblyMember Lou Papan, Chair, Assembly Banking and Finance Committee
Mr. Bill George, Chief Consultant

FALAW_USUR\DEBEZESBILEV1899\Dunn letiery .doc
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ASSEMBLY BANKING AND FINANCE COMMIT
LOUIS J. PAPAN, CHAIRMAN

BACKGROUND INFORMATION SHEET

MEASURE: Ay %’?{S norHoR: [/ Yege—"
) : y

This measure has been referred to the Assembly Banking and Finance

™)
s

Committee. Please return this form to the Committee, Room 3173, WITHIN .
ONE WEEK of receipt. Please call the Committee if you havée any T
guestions at 319-3081. Thank you.

1) Who is the source of the bill? What person, organization or entity

requested lnLvoductlon?
——-'\B\’lhr?"‘w 1 \{'\f’“

2) What does your bill do?
SEE . ke e A
- — AT
3) Describe existing law on this issue.

4) What is wrong with existing law? Why is this bill needed?
o i ! ¢
TLEL £ F"]‘)_'ﬂ ¢ €. 'r“\\(’:’"\ . —
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5)
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7)

9)

10) wWill
hearing? N If yes, please describe the amendments.

O
0

2 sim 1ar bill been introduced either this ssssion or during a
pvevwous Log islative session? If yes, please identify the
the legislative session, and the bill‘s disposition, and
include any bill analyses related to the prior legislation

Has there been an interim committee h
on the topic of the bill? gy It
_trangcript and/or. report. . i oL ovon o

Who is the sponsor of
and phone number, (if no

ring/report on the bill or.
, Pleage provide the hearin

ase provide all letters of support and oppogition to the bill.

o
jug
0]

bill? Please provide a sponsor contact
the author) .

T

Please p?ovidm the name and phone number of vyour legislative staff
contact for this bill. ‘ ‘

[emanaN

o

— i .~ . U
e vie 7 N v )jf:%c(?:ivw a0V o S -0 D

the author be offering any amendments at the committee

AMENDMENTS WILL BE ACCEPTED UP TO.
ONE WEEK PRIOR TO THE BILL’S HEARING DATE

PLEASE RETURN THIS COMPLETED FORM AND ANY ATTACHMENTS TO:

Assembly Banking and Finance Committee
State Capitol, Room 3173
-3081
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SENATE BILL 545~
CREDIT CARD CHECK DISCLGOSURES
In recent years, credit card issuers have become more aggressive in their marketing practices.
One of the most common techniques utilized with gxisting customers is the issuance of pre-

Pt L)
printed checks.

In some instances, the checks are made out to the cardholder in a dollar amount. It is not clear

~from the check’'s-appearance and fine print if this'is-part of a-“¢ash-back bonus” pregram or 4

charge against the cardholder’s account with varying finance charges.

However, the most commonly used marketing device is a blank pre-printed checl which appears
very similar to a check from a cardholder’s personal checking account.

Industry claims these checks are “convenient”, “easy to use,” a way to “save money now.”
Credit card issuers claim these chiecks are just as easy and convenient to use as a personal check
when paying bills or making purchases.

It may be just as easy to write out one of these pre-printed checks as a personal check, but it is
not the same as using a personal check. In fact, it may not be the same as making a charge to
your credit account. In many instances, a cardholder will begin to accrue finance charges from
the date the checks are used rather than having a grace period as is common with credit card
charges.

SB 545 simply requires:
1) an attachment that is affixed by perforation or other means to each preprinted check to alert

the consumer to potential finance charges.

2)Additionally, it requires a clear and prominent disclosure in the accompanying materials
detailing the terms of any finance charges associated with the use of the checks.

There may be consumers who find these checks to be a convenient service offered by their credit

card companies. This bill does not limit or ban the use of these checis.

The bill simply alerts consumers in an easily understood manner the potential for charges and
hidden fees associated with use of these checks.

SUPPORT

Cal-PIRG

Consumers Union

CA Alliance for Consumer Protection -

OPPOSE

None reported

Note: Amendments taken in the Senate Judiciary committee addressed the opponents concern
that the disclosure appear on the face of the check

(800) 666-1817
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STATE OFFICE LEGISLATIVE OFFICE

Les Angeies Sacramento

11985 Vemee BIvd, 5408 N6 ISLETS

Los Angeies. GA 90065 Sacramento CA 23814

(310 397-3404 {816) 448-4516

{310) 391-D053 Fax {916) 448-4560Fax
Calffomia lehc im mm Eﬁmm] P2/, 0Irg.0FQ/pirg/

May 4, 1699

The Honarable Adam Schiff

Chairman, Senate Judiciary Committes
State Capitol

Sacramento, CA 85814

) Re: N SB ASQS (Dunn} Preprlnted check rcéAiscylyoéix'rew—mS-fJPP‘OHR'T

. Dear Chairman Schiff:

The California Public Interest Research Group (CALPIRG), a statewide consumer and environmental
watchdog organization with 60,000 members, supports SB 545 by Senator Joe Dunn. This bill will
improve consumer disclosures for preprinted checks that are sold to customers by credit card i1ssuers.

Credit card issuers have become increasingly aggressive over the last decade in their marketing of
products and services. While the industry has devised a series of products, advertisements, and
gimmicks aimed at luring in new customers, they have also invented new ways to charge their current
customers more, and higher, interest rates and fees.

One of the most common new products that credit card issuers use to increase the revenue from their
current customers is the preprinted check. These products, designed to look like checks, are sent
mostly to existing credit cardholders and are packaged as a quick, easy way to obtain cash for a
necessary purchase. But while these products will loudly and clearly specify that amount of cash that
can be obtained with the product — “Get $500 today by signing here” — the disclosures that explain the
cost of using the product are often hidden or absent. Many consumers are sold on these products
without understanding the transaction fees and high interest raies they may be forced to pay later. .

SB 545 simply requires prominent disclosures that clearly explain the terms of the agreement on
preprinted checks sold by credit card issuers. The bill fills a void of consumer protection today with
which some credit issuers have filled with a deceptive product. At a minimum, the proper explanation
to a consumer of what a product is and what it will ultimately cost them is a reasonable and necessary
requirement of credit card issuers. Given the increased marketing of this product requiring these
disclosures is appropriate and needed now.

For these reasons, we urge your "Aye” vote on SB 545 when it is heard in the Senate Judiciary
Committes later this month. :

Thank 40y for your time and consideration.

Singerely/
rithats

-

i

Jonfu\no nger ;-
C:/ﬂsumer Frogfam Director

‘\

Ca: All Members, Senate Judiciary Comrmtt :
Senator Joe Dunn - =
: P\\\’ \
Berkeley San Francisco Santa Cruz . Santa Barbara San Diego
15 Shamuck Sguare 7210 Ttz Monigomszry St 2530 185 Walnui Ave 1728 State St £10-B 22350 Park Bivd. Sta. £
E_EYKEHXK CA 84704 = sco. CA 94105 Saniz Barbara. C4 23101 . 3z Diege, CA 92103
{310),644-3454 2131 543-9184 (BO3) 354-1207 618) 297-3512
4135; 543-1480 Fax {805) 9538238 fax :

(800) 666-1917
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Publigner of Consummer Repons

MEMORAND UM

May 4, 1999

TO: Members, Senate Judiciary Committee
FROM: Earl Lui, Senior Attorney
RE: SB 545 (Dunn), as ainended April 29: SLIPPORT

HEARING:  Tuesday, May 17, 1999

Consumers Union, the nonprofit publisher of Consumer Reports magazine, urges
you to support SB 545 (Dunn) when it is heard in the Senate Judiciary Committee. This
bill adds a simple, clear disclosure to unsolicited preprinted “checks” sent to consumers

" by their credit card issuers.

Such checks are in reality loans (or “cash advances”) drawn on the consumer’s
available credit line. This bill would require a disclosure that “Use of this check
constitutes acceptance of a loan.” Such a disclosure would make it clear to consumers
that they are taking out a loan. [n addition, the bill would require a disclosure on the
interest rate and charges each time the credit card issuer sends out the unsolicited check.
Current law does not require such a disclosure. By accompanying the check, this
disclosure wiil provide better notice to consumers about the costs of using the check.

For these reasons, we support SB 545 and urge an “Aye” vote.

cc: Counsel, Senate judiciary Committee

e dam pme e Bw-\T
1525 Misslon Strest + Sen Francisco, GA 847103 - (418) 431-8747 » FAX (415) 4371-0808
: Finieson ré:y jed pepar . CInGTL
2'd 4p28-TEP—CTH NOINN SHIWNSNOD LigSW:1T &5, SB ABW

(800) 666-1917
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Califorma Alliance for Consumer Protection

1808 Sherwood Ave. » Sacramente, California 95822 = (916) 456-7311 » mross@calweb.com » fax (916) 456-9551 * www.consumers.com

"Going Where No Consumer Advocacy Group Has Gone Before”

March 10, 1999

- Honorable Joe Dunn

Member of the Senate
State Capitol
Sacramento, CA 25814

ear Senator Dunn: RE: SB 545 - SUPPORT

On behalf of the California Alliance For Consumer Protection, we would like to go on record as supporting SB
545.

We support your measure because we believe it addresses a growing consumer concern: Fees collected by those
who extend credit in new and unique methods and how they notify consumers of those fees/charges.

‘-l"i

In closing, I look forward to working with you as the Bill winds its way through the legislative process.

MICHAEL C. ROSS
Consumer Advocate

2v-\3

(800) 666-1817
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SENATE THIRD READING
SB 545 (Dunn)

As Amended June 24, 1999
igjority vote

SENATE VOTE:  23-11

BANKING AND FINANCE 12-0

Ayes:  Papan, Cox, Alguist, Campbell,

Cardenas, Florez, Frusetta, Gallegos,
Machado, Mazzoni, Pgscetti, Washington

SENATE VOTE: 23-11

SUMMARY: Requires disclosure requirements for Credit Card Company Issued checks or drafts |
constituing a charge against the cardholders account. Specifically, this bill:

1) Requires a credit card issuer who extends credit to a cardholder through a preprinted check or draft to
provide disclosures on a perforated attachment to the check regarding: a) use of the check is a charge
against the account; b) interest rate and finance charges computed according to 12 CFR 226.16; and
c) whether finance charges are friggered immediately upon use of the draft.

2). Provides for the law fo become efiective July 1, 2000,

FISCAL EFFECT: None -

- COMMENTS: The bill requires disclosures according to Federal Regulation Z "advertising" a portion of

which is set forth as follows:
"Advertising.

(a) Actually available terms. If én advertisement for credit staies specific credit terms, it shall state only
those terms that actually are or will be arranged or offered by the creditor.

(b) Advertisement of terms that require additional disclosures, if'any of the terms required to be disclosed
under Sec. 226.6'is set forth in an advertisement, the advertisement shall also clearly and

“conspicuously set forth the following:

(1) Any minimum, fixed, transaction, activity or similar charge that could be imposed.

(2) Any periodic rate that may be applied expressed as an annual percentage rate as determined under
Sec. 228.14{b). I the plan provides for a variable periodic rate, that fact shall be disclosed.

(3) Any membership or participation fee that could be imposed.

(c) Catalogs and multiple-page adveriisements.

it

/ LEGISLATIVE INTENT SERVICE
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(1) If a catalog or other multiple-page advertisement gives information in a table or schedule in sufficient
detail to permit determination of the disclosures required by paragraph (b) of this section, it shall be
considered a single advertisement if:

(i) The table or schedule is clearly and conspicuously sef forth; and
(i) Any statement of terms set forth in Sec. 226.6 appearing anywhere else in the catalog or
advertisement clearly refers to that page on which the table or schedule begins.

(2) A catalog or multiple-page advertisement complies with this paragraph if the table or schedule of

terms includes all appropriate disclosures for-a representafive scale of amounts up-to tne levol of the more ...
- commenly sold higher=priced property or services offered.

(d) Additional requirements for home equity plans—
" (1) Advertisement of terms that require additional disclosures. If any of the terms required fo be
disclosad under Sec. 226.6(a) or (b} or the payment terms of the plan are set forth, affirmatively or
negatively, in an advertisement for a home equity plan subject to the requirements of Sec. 226.5b, the
advertisement also shall clearly and conspicuously set forth the foliowing:
(i) Any loan fee that is a percentage of the credit limit under the plan and an estimate of any other
fees imposed for opening the pian, stated as a single doltar amount or a reasonable range.
(ity Any periodic rate'used to compute the finance charge, expressed as an annual percentage rafe as
determined under section Sec. 226.14 ().
(iii) The maximum annual percentage rate that may be imposed in a variable-rate plan.
" {2) Discounted and premium rates. If an advartisement states an initial annual percentage rate that is
not based on the index and margin used to make later rate adjustments in a variabie-rate plan, the
advertisement also shall state the period of time such rate will be in effect, and, with equal prominence fo
the initial rate, a reasbnably current annual percentage rate that would have been in effect using the
index and margin.
(3) Balloon payment. If an advertisement contains a statement about any minimum periodic payment,
the advertisement also shall state, if applicable, that a balloon payment may result.
(4) Tax implications. An advertisement that states that any interest expense incurred under the home
equity pian is or may be tax deductible may not be misleading in this regard.
{5) Misleading terms, An adverhsement may nof refer to a home Dqu1 y plan as “free money" or contain
a similarly misleading term.”

See also the disclosures required under the "Areias-Robbins Credit Card Full Disclosure Act Of 1986."
Shouidn't these bill's provisions be incorporated in that act since this is a "credit" as opposed to a "debit"
transaction?

Analysis Prepared by: William C. George /B, & F./ (316) 315-3081
: FN: 0001882
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SENATE RULES COMMITTEE
Office of Senate Floor Analyses

1020 N Street, Suite 524

(916) 445-6614 Fax: (916) 327-4478

O

UNFINISHED BUSINESS

Bill No: SB 545
- Author: Dunn (D)

Amended: 6/24/99
Vote: 21

SENATE JUDICIARY COMMITTEE: 6-1, 5/18/99

AYES: Burton, Escutia, O’Connell, Peace, Sher, Schiff

NOES: Wrnight
NOT VOTING: Haynes, Morrow

SENATE FLOOR: 23-11, 5/27/99

AYES: Alarcon, Alpert, Baca, Bowen, Burton, Chesbro, Costa, Dunn, -
Escutia, Figueroa, Hayden, Hughes, Johnston, Kamette, Murray,
_ O’Connell, Ortiz, Perata, Polanco, Schiff, Sher, Solis, Speier
NOES: Brulte, Johannessen, Kelley, Knight, Leslie, Monteith, Morrow,

Mountjoy, Poochigian, Rainey, Wright

NOT VOTING: Haynes, Johnson, Lewis, McPherson, Peace, Vasconcellos

ASSEMBLY FLOOR: 53-17, 7/6/99 - See last page for vote

/' LEGISLATIVE INTENT SERVICE

SUBJECT: Disclosures regarding checks issued by credit card 1ssuers

SOURCE: Author

DIGEST: This bill requires any credit card issuer that extends credit to a
cardholder through the use of a preprinted check or draft to provide specified
disclosures directly attached to the check or draft that explains the terms and

conditions of using the check or draft.

CONTINUED
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Assembly Amendments:

1. Limit application to a check or draft.

2. Amend the technical language to be attached to the check or draft,
including Regulation Z language.

3. Make provisions operative on July 1, 2000.

| ALNALY SIS: Existing law, under the Areias-Robbins Credit Card Full

Disclosure Act of 1986, requires that any application form or preaaproved
written solicitation for an open-end credit card account shall contain or be
accompanied by certain disclosures, including: (1) any periodic rate or rates
that may be applied to the account, expressed as an annual percentage rate or
rates; (2) any membership fee that may be imposed; and (3) any per

_transaction fee that may be imposed on purchases. (Civil Code Section

1748.11. All further references are to the Civil Code unless otherwise
indicated.)

The bill, operative on July 1,2000, would réquire the credit card issuer to
print on an attachment that is affixed, or perforation or other means, to each
preprinted check or draft in conspicuous language:

. 1. "Use of the attached check or draft will constitute a charge against your

credit account and may subject you to immediate finance charges".

o

. The annual percentage rate and the calculation of finance charges, as
required by. Section 226.16 of Regulation Z of the Code of Federal
Regulations, associated with the use of the attached check or draft.

3. Whether the finance charges are triggered immediately upon the use of
the check or draft.

FISCAL EFFECT: Appropmnation: No Fiscal Com.: No Local: No

SUPPORT: (Verfied 7/7/99)

CALPIRG

Consurmers Union

California Alliance for Consumer Protection
Consurner Federation of California

CONTINUED

LEGISLATIVE INTENT SERVICE
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ARGUMENTS IN SUPPORT: Proponents of this bill assert that credit
card issuers have become increasingly aggressive over the last decade 1n
their marketing of products and services. Proponents argue that one of the
most common new products that credit card issuers use to increase the
revenue from their current customer base is the preprinted check.

.Proponents.contend that these products, designed to look like checks froma - -

consumer’s checking account, are sent mostly to existing credit cardnolders
and are packaged as a quick, easy way to-obtain cash for a necessary
purchase or to make payments on other debts.

According to proponents, the problem with these products is that while they
clearly specify the amount of cash that can be obtained with the product
(“Get $500 today!”), the disclosures that explain the cost of using the
product are often hidden or absent. Proponents believe that many consumers
are sold on these products without understanding the transaction fees and
high interest rates they may be forced to pay later.

ASSEMBLY FLOGR:

AYES: Aanestad, Alquist, Aroner, Bock, Brewer, Calderon, Campbell,
Corbett, Correa, Cox, Cunneen, Davis, Ducheny, Dutra, Firebaugh,
Florez, Floyd, Frusetta, Gallegos, Havice, Hertzberg, Honda, Jackson,
Keeley, Knox, Kuehl, Leach, Longville, Lowenthal, Maldonado,
Mazzomni, Migden, Nakano, Rod Pacheco, Pescetti, Reyes, Romero, Scott,
Shelley, Soto, Steinberg, Strickland, Strom-Martin, Thomson, Torlakson,
Washington, Wayne, Wesson, Wiggins, Wildman, Wright, Zettel,
Villaraigosa ' '

NOES: Ackerman, Ashburn, Baldwin, Bates, Battin, Baugh, Briggs,
Granlund, House, Leonard, Maddox, Margett, McClintock, Olberg, Oller,
Runner, Thompson '

NOT WOTING: Cardenas, Cardoza, Cedillo, Dickerson, Kaloogian,
Lempert, Machado, Robert Pacheco, Papan, Vincent

RIG:st 7/7/99 Senate Floor Analyses
SUPPORT/OPPOSITION: SEE ABOV
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http://www.sen.ca gov/htbin/testbin/ca-Shim?GOPHER _ROOT2:[BILL CURRENT.SB . /Vot 7/22/9

Pagelofl

oz Senstors Tegilative Timeitioss Séheduiss OHineailvouses

~Current Session Legislation~
Measure Vote

Measure: SB 545
Auther: Dunn
Topic: Credit: notice.
Date: 07/12/99
Location: SEN. FLOOR. )
Motion: Unfinished Business SB545 Dunn
(AYES 21. NOES 15.) (PASS)

AYES

Alarcon Alpert Baca Bowen Burton Chesbro Costa Dunn Escutia Figueroa Hayden
Hughes Johnston Kamette Murray O'Connell Ortiz Perata Polanco Sher Vasconcellos

NOES

B

Brulte Haynes Johannessen Johnson Kelley Knight Leslie Lewis McPherson Monteith
Mormow Mountjoy Poochigian Rainey Wright

ABSENT, ABSTAINING, OR NOT VOTING

ER S e S S e R b

Peace Schiff Solis Speler

Home Senators Legislation Committees Schedules Offices/Cancuses Axndio/TV Fags/Linls
Please send ary-questions or comments about this site to WebMaster@sen.ca.gov

(800) 666-1917
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Page 1 of 1

~Current Session Legislation~
Measure Vote

Measure: SB 545

Author: Dunn

Topic: Credit: notice.

Date: 07/06/99

Location: ASM. FLOOR

KMotion: SB 545 DUNN THIRD RE/&DH\JG BY DAVIS
(AYES 53. NOES 17.) (PASS)

AYES

Aanestad Alquist Aroner Bock Brewer Calderon Campbell Corbett Correa Cox
Cunneen Davis Ducheny Dutra Firebaugh Florez Floyd Frusetta Gallegos Havice
Hertzberg Honda Jackson Keeley Knox Kuehl Leach Longville Lowenthal Maldonado
Mazzoni Mlgden Nakano Rod Pacheco Pescetti Reyes Romero Scott Shelley Soto
Steinberg Strickland Strom-Martin Thomson Torlakson Washington Wayne Wesson
Wiggins Wildman Wright Zettel Villaraigosa

- NOES

sk sk %

Ackerman Ashburn Baldwin Bates Battin Baugh Bnggs Granlund House Leonard
Maddox Margett McClintock Olberg Oller Runner Thompson

ABSENT, ABSTAINING, OR NOT VOTING

KEKARKRK AR AN FT AN AKX XA IR A AR mFhiix

Cardenas Cardoza Cedillo Dickerson Kaloogian Lempert Machaao Robert Pacheco
Papan Vincent

Home Senators Legislation Committees Schedules Offices/Caucuses Andio/TV' Faas/Links
Please send any questions or comments about this site to WebMaster@sen.ca.gov

http:/fwrerw.sen ca.gov/htbin/testbin/ ca-Shiral? GOPHBR_RO OT2:[BILL.CURRENT.SB../Vot  7/22/
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ENROLLED BILL MEMORANDUM TO GOVERNOR

BILL NO: SB 545 AUTHOR: Dunn PATE: July 22, 1999
SENATE: 21-15 (see vote sheet)

ASSEMBLY: 53-17 (see vote sheet)

- This bill- would require a-credit-card-issuer to disclose specified information on an attachment affixed "

to a pre-printed check or draft. The disclosures would notify credit cardholders that the use of the
checlc or draft will constitute a charge on the cardholder’s credit account.

SPONSOR: Author
SUPPORT: State and Consumer Services Agency
Department of Consumer Affairs

Consumer Federation of Califorma

OPPOSITION: No expressed opposition.

STATE FISCAL IMPACT" No state fiscal impact.

ARGUMIINTS IN SUPPORT: Proponents contend that credit card companies issue pre-printed
checks to cardholders with disclosures that are difficult for consumers to read, which often leads to
cardholders being charged high interest rates without the cardholder’s knowledge. Proponents argue
that this bill would aid cardholders in learning the interest rates for pre-printed checks and drafts by
requiring credit card issuers to disclose the interest rate and the calculations of finance charges
associated with the use of a preprinted check or draft on an attachment affixed t each credit device.

ARGUMENTS IN OPPOSITION: No substantive opposition arguments.

BACKGROUND INFORMATION: Existing federal law requires that when a credit card company
Issues a consumer a checl, the credit card issuer must disclose to the cardholder that use of the check
will result in a charge to the cardholder’s account with a specified interest rate. In addition, eurrent -
state law requires a credit card issuer to disclose any periodic rate or rates that may be appliedtoa
customer’s account, expressed as an annual percentage rate or rates.

According to the author, credit card companies issue pre-printed checks to consumers, and consumers
typically “assume” that these checks will have a similar interest rate as their credit card; however, m
actuality, these pre-printed checks often have a higher interest rate than credit cards. Although current
law requires credit card issuers to disclose the interest rate, consumers still do not read the “fine print.”

Recommendation: Legislative Secretary: Chief of Staff:
APPROVE
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(800) 666-1917
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SKCRAMENTO SFFICE
STATE CARITOL., ROOM 2068
SACRAMENTO, CA ©25814-4806
i916) 445-3831

%
RICK BATTSON

e Aaliformia SBtate Benate

R SENATOR
DISTRICT OFFICE OSEPH L. DUNN
U

}
12397 LEWIS STREET. SUITE 103
GARDEN GROVE, CA $2840-4965 THIRTY-FOURTH SENATORIAL DISTRICT

(7147 705~1580

CHARLOTTE FINKLEA
DISTRICT COORDINATOR

July 13, 1999

The Honorable Gray Davis
Goveraor, State of California
State Capitol

Sacramento, CA 95814

Dear Governor:

COMMITTZES:

BUDGET & FISCAL REVIEW
SDUCATION

GOVEIRNMENTAL ORGANIZATION
TRANSPORTATION, VICE CHAIR
VETERANS AFFAIRS

SELECT COMMITTEE:

MOBILE & MANUFACTURED
HOMES, CHAIR

JOINT COMMITTEE:
JOINT RULES

Irespecffully ask that you sign Senate Bill 545, which addresses disclosure requirements for pre-

printed credit card checks.

In recent years, credit card issuers have become increasingly aggressive in their marketing
practices. Credit card companies currently offer an array of services to their existing customers
to entice them to transfer balances from other credit cards. One of the most common devices
sent to cardholders is the pre-printed check. Industry claims these checks are “convenient,”

23

“easy to use” and a way to “save money now.

However, the fine print detailing the finance and

Interest charges can be confusing and it is frequently unclear when these charges commence.

SB 545 simply requires an attachment to the front of the check(s) that clearly and conspicuously
details the annual percentage rate and finance charges associated with the use of the checks and
whether these charges are triggered immediately. It has an effective date of July 1, 2000, to give

industry ample time to comply with these requirements.

The disclosure required by SB 545 alerts consumers in an easily understood manner to the
potential for charges and hidden fees associated with the use of these checks. The bill is

supported by consumer advocates and has no known opposition.
I appreciate your consideration.

Very truly yours,
s

o ATl
h [
=

JOSEPH L. DUNN
i Seator, 34" District

JL.D/mp

BRI
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FIRSTUSA.

101 N. Walnuz Street
Wilmingion, Delaware 19801.2940

“Richard . Batison
9257 Cadenza Ct
Sacramento, CA 958264144

”IEII!EI&!I!I‘IIIEE;I“H"EHIE!H“}I‘IIEI{II!IE!!]EIHIIEIEI[

- Just use the enclosed checks

before March 20, 1999

Take advantage of special savings

Dear Richard J. Battson:

Y our status as a First USA MasterCardg, cardholder entities you to some significant privileges. Take the enclosed checks, for example.
They corne with the same rale you already enjoy with your cardt They're ready to use right now, too.

Start aaving todzy!

Y our checks ars good for almost everything. Use them just fike personal checks. Write one to consolidate your bills ... go on a winier
getawny ... 5ign and give one es e gifi ... or write one to “cash” for some extra spending money. Write them for any amount — up to your
full available cash advance line — for anything you want

Use these checks to start saving right away.

Chances are you have a credit card thal charges & higher rate than your First USA MasterCard card. Now consider the advarniage of
paying off that higher-rate card — and any others — with the enclosed checks, They carry the competifive Annual Percentage Rais (APR)
of your First USA MasterCard account. That's probably lower than what a Jot of other cards can offer. Say "goodbye" to high interest
rates nght now. Grab & pen, write & check, and cash in on the savings.

Sincercty,

)
4%%
Randy Chrislo{ferson
President, First USA Bank, NA.

P.S8. Your checks are only good for o limited time. So the sooner you start using the enclesed checks, the sooner you can start saving.

1Tne Trumsaction Financo Churgo for these Convenicnee Chiocks is eguel 10 tho grester of $5 or 3% of the amount of the purchasc or check with & meximum charge of $50.
Under eenanin cirsumnlmees Fist USA may desline to process a Conveniones Check ar fuli or peniad Balmco Trensfer, in which case you will be natifisd.

© MesicrCen! is & federally regimend servico 1netk of MasierCard Intenstjonel, Inc., usod pursuent te license,
® Firss USA s & roginiered service markc of Baik One Corporalion

005-H-N-K=Y-01-000490¢-1-5X

See lhe reverse side for important account information.

4/ LEGISLATIVE INTENT SERVICE

(800) 666-1917
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(™K NUMBER: 213

CHECK NUMBER: 214

CHECIK NUMBER: 215

57

PAID TO:

.DTO:
AMOUNT: §

DATE:

PAID T0:

AMOUNT: $
DATE:

AMOUNT: §

DATE:

Rxchara I Baﬁson
9257 Cadenza Ct
Sacramento, CA 95826-4144

Use this check by March 20, 1999 213

EDJLLDDJQDE

Ric hard] Battson
9257 Cadenza Ct
Sacramento, CA 958264144

i

PAY TO THE

ORDER OF : ’\g{t:} ‘ § J

Payable through: K % 5422702028389716

First USA Bank, N.A. 7-005

‘Wilmingion, DE 19801

MEMO SIGNATURE %
’ 2

Use this check by March 20, 1999 S 214

G5-7108/2650

Sacramento, CA 958264144

PAY 'T0 THE . Y -
ORDER OF \ ;\/ @ : ] )
LU poutars e
Payablé through: RN 5422702028389716
First USA Bank, N.A. J-005
Wilmington, DE 19801 :
04 L
Fé MEMO SIGNATURE
1203 0035330009872 2L
Lot s : et TP
Richard I. Battson Use this check by March 20, 1999 215
9257 Cadenza Ct l $3-7198/2550

PAY TO THE
ORDER OF U .
\) \ DoiLars He -

Payable through: 5422702028389716
First USA Bank, N.A. J-005 :
Wilmingion, DE 16801

04 P
MEMO SIGNATURE
EDBLLDD:‘QEE qDDDDQ'?L(E”‘ g5 .

-
Fas
-t

Hi!

(800) 666-1917

.
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Diane F. Boyer-Vine Paul Anlilla
Jefirey A. DeLand Charles C, Asbill
Chief Depuiies Joe J. Ayala

Lara K. Bjerman
Maria L. Bondonno
Ann M. Burastero
Eileen J. Buxion
Cindy M. Cardullo

James L. Ashiord

C. David Dickerson
John T. Siudebaker
Daniel A. Weitzman

Tegislutive Counsel
of Qalifornia

| Eowarg Ned Conen
David D. Alves Emilia Cutrer
Frances S. Doroin Ben £. Dale

Rowert D. Gronke
Michael R. Kelly
Michael J. Kersien
James A. Marsala
Roberl G. Millter
Tracy O. Powell it
Marguerite Roth
William K, Stark
Michael H. Upson o - T : - o .
Christopher Zirkie
Principal Deputies

Byron D. Damiani, Jr.
J. Chrisiopher Dawson
Clinton .J. deWitt

Linda Dozier

Maureen S. Dunn
Sharon R. Fisher

Ctay Fuller

Patricia R. Gates
‘DebraZigich Gibbons -
Shira K. Gilbert

Sonya Anne Grant. .. ..
Alvin D. Gress

Elizabeth M. Gress
Maria Hilakos Hanke
Jana T. Harrington
Baldev S. Heir

Thomas R. Heuer

BION M. GREGORY

State Capitoi, Suite 3021
Sacramento, CA ©85814-4U86
(916) 445-3057
Telecgpier: (916) 322-0769

Lori Ann Joseph
David B. Judson
Michael Roberi Kerr
Eve B. Krotinger
Aubrey LaBrie

L. Erik Lange

Felicia A. Lee

Diana G. Lim

Kirk S. Louie
Mariana Marin
Anthony P. Marguez
Francisco A. Marlin
JudyAnne McGinley
Peter Melnicoe
Abel Mufioz

- Donna L Nevllle

Wiliard L. Pope, Jr.
Sharon Reilly

Tara Rufo

Michael-B. Salerno - - -
Jessica L. Steele

Christopher Y. Stevens.... .

Zllen Sward

Mark Franklin Terry
Jeff Thom

Richard B. Weisberg
Karen L. Ziskind
Jack G. Zorman

Deputies

Sacramento, California
July 16, 1999

Honorable Gray Davis
Governor of California
Sacramento, CA 95814

Senate Bill No. 545

Dear Governor. Davis:

Pursuant to your reguest, we have reviewed the above-

numbered bill authored by Senator Dunn

and, in our opinion, the title and form are sufficient and the
bill, 1f chaptered, will be constitutional. 'The digest on the

printed bill as adopted correctly reflects the views of‘this

office.

Very truly yours,

Bion M. Cregory
Legislative Counsel

By <4 4 ‘7;/’45‘4%@’/
John T. Studebaker

Principal Deputy

JTS:sim

Two coples to Honorable

1es O E Joseph Dunn
pursuant to Joint Rule 34,

.;J / LEGISLATIVE INTENT SERVICE

(800) 666-1917
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f" . STATE AND CONSUMER SERV@%}S AGENCY ENROLLED BILL REPORT
i DEPARTMENT AUTHOR SZIL NUMBER
- Consumer Affairs Dunn SB 545
SPONSOR RELATED BILLS
- Author
SUBJECT
- Credit: Notice
al
BlLL SUMMARY:
L]
" This bill would reguire a credit card issuer to disclose specified information on an attachment
- afiixed to a preprinted check or draft. The disclosures would notify credit cardholders that the
o “use of the check or draft will constitute a charge on the cardholder’s credit account. -
a xisting federal law:
el s Requires that when a credit card company issues a cardholder a pre- prmted check, the
" credit card issuer must disclose to the cardholder that use of the check will result in a
charge to the cardholder’s account with a specified interest rate.
Existing state law, known as the Areias-Robbins Credit Card Full Disclosure Act of 1986,
Me reguires:
- = A credit card issuer to disclose any periodic rate or rates that may be applied fo a-
" customer’s account, expressed as an annual percentage rate or rates.
. This bill would:
dn - =
o Reguire a credit card issuer that extends credit to a cardholder through the vse of a
e preprinted check or draft fo disclese the following information: T
o « use of the check or draft will constitute a charge against the cardholder’s credit
account;
- o the annual percentage rate and the calcufation of finance charges associaied with
o the use of the attached check or draft; and,
o whether the finance charge is friggered immediately upon use of the check or
. drafi.
| ] . - .
“ o Reguire the aforernentioned to become effective July 1, 2000.
1Y
LEGISLATIVE HISTORY:
o
Existing federal law requires that when a credit card company issues a consumer a check, the
"~ credit card issuer must disclose fo the cardholder that use of the check will result in a charge to
il -
vore: Assambly voTE: Senate
. Floor: Aye 53_No _17_ Floor: Aye 21_No_ 15
. Palicy Committee: Aye _12_No _0 Palicy Committes: Aye B_ No__1__
uil Fiscal Committee: Aye__ No__ Fiscal Committes: Aye No
— —_—
\/\
. RECOMMENDATION 7 s DEFER 7O OTHER —.
] . ; g
TO GQUERNOR: SI(%N 5’\_ \) AGENCY
e /D.PAKH\’J;’_’}! DIRECTO f / '\\ Dn[;_ T—|—AGZNCY SECRETARY DATE
|CAL W2 H s st / 157 ? R
z..{
LS
[ = !

e

// LEGISLATIVE INTENT SERVICE

(800) 666-1917

- ¢
P
»
--‘ "'

N



L 1

-
)
L)
i
"

[

o

ue

i

oy

2.

the cardholder’s account with a specified interest rate. In addition, current state law requires a
credit card issuer to disclose any periodic rate or rates that may be applied to a customer's
account, expressed as an annual percentage rate or rates.

PROGRANM HISTORY:

~ This bill does not pertain to any program under the Depariment of Consumer Affairs.

SPECIFIC FINDINGS:

According to the author’s office, credit card companies issue pre-printed checks to consumers,
and consumiers typically "assume” that these checks will have a similar interest rate as their
credit card; however, in actuality, these pre-printed checks often have a higher interest rate
than credit cards. Although current law requires credit card issuers to disclose the interest
rate, consurners still do not read the “fine print”. The author's office notes that often times
credit card issuers provide the disclosure information in a devious manner, which prevents
consumers from knowing the interest rates for using the checks.

This bill seeks to aid consumers in learning the interest rates for pre-printed checks issued by
credit card companies by requiring credit card issuers to disclose the interest rate and the
calculations of finance charges associated with the use of a preprinted check or draft in clear
conspicuous language on an attachment affixed to each credit device.

REGULATIONS: N/A

LEGISLATIVELY MANDATED REPORTS: N/A

CONIMISSIONS AND BOARDS: N/A

FiSCAL IMPACT:

This bill would have no fiscal impacton the Department of Consumer Affairs.

PRO AND CON ARGUMENTS:

Arcuments in Suppbort of the Biil:

Proponents contend that credit card companies issue pre-printed checks to cardholders with
disclosures that are difficult for consumers to read, which often leads to cardholders being
charged high interest rates without the cardholder’s knowledge. Proponents argue that this bill
would aid cardholders in learning the interest rates for pre-printed checks and drafis by
requiring credit card issuers to disclose the interest rate and the calculations of finance
charges associated with the use of a preprinted check or draft on an attachment affixed to
each credit device.

Arcuments in Opposition fe the Bill:

There is no known opposition o this bill.

/  LEGISLATIVE INTENT SERVICE

(800) 666-1917

- ¢
o/
-...l-— "'



L[]
-
al
-h
i
-
-
L

an

ne
nn
111
L.l ]
“e
-
e
nmy
(1] ]
LIl ]
et
17
u
s
il
am
i
£ .

PROPONENTS/OPPONENTS:

Support:

California Alliance for Consumer Proiection

California Public Interest Research Group

Consumer Faderation of California
Consumers Union

Opposition:

None on file.

Sponsor:

Author

Support:

California Alfiance for Consumer Protection
California Public interest Research Group
Consumers Union

Oppesition:

There is no lknown oppaosition.

SIGNIFICANT VOTE COUNT:

ENROLLED BILL REPORT

The votes on this bill were strongly partisan (all of the NO votes were Republican). The

Senate Minority Whip’s-analysis, in part, argued that

Proponents proceed from the fiction that there are large numbers of people who
use these instrurnenis because it is not clear that they come from the card issuer,
even though they are contained in an envelope with the card issuer's business
name and are included with a letter that explains what the check is. For people
like that, no amount of disclosure will help them understand.

We were unable to obtain comments from the Assembly Republican Caucus, but expect that
the Assembly Republicans voted against the bili for similar reasons.

We note that there is no opposition on file for this bill.

RECOMMEMNDATION:

Since this bill would help protect consumers by requiring credit card issuers to disclose the
interest rate of preprintad check and drafts on an attachment affixed to each credit device, the
Depariment of Consumer Affairs recommends that this bill be SIGNED.

! LEGISLATIVE INTENT SERVICE

(800) 666-1917
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Tara Powers
Department Analyst
Office: 323-5450
Pager:

- Home: 7.

LA

LYNN MORRIS
Assistant Deputy Direcior
Office: 1 i
Pager: 9

Cellular. 1. 3
Home: 4: |

HAPPY CHASTAIN

Deputy Secretary, Legislation
Office: 6

Pager 2

Cellular: 1
 Home: 44

st

(800) 666-1917
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-5- ENROLLED BILL REPORT

VETO MESSAGE
SB 545, As Amended on June 24, 1999

I 'am returning SB 545 without my signature. This bill would require a cradit card issuer that
--extends credit to a cardholder through the use of & preprinted check or draft to disclose the.

...Tollowing information: use of the check or draft will constitute a charge against.ths cardholder’s.

credit account; the annual percentage rate and the calculation of finance charges associated
with the use of the attached check or draft; and, whether the finance charge is triggered
immediately upon use of the check or draft.

Existing federal faw already requires that when a credit card company issues a cardhoider a

pre-printed check, the credit card issuer must disclose to the card holder that use of the check
will result in a charge to the cardholder’'s account with a specified interest rate. This bill would
only create additional regulations that are unnecessary because federal law already requires a
card issuer to disclose the interest rate of preprinted checks and drafts to the cardholder.

DCA LEGISLATION =+ AGENCY hoo?

i

(800) 666-1917
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~Current Session Legisiation~
L Measure Analysis
‘- ’ )
s ANALYSIS
-
[ 1]
L]
s
W R
| SENATE RULES COMMITTEE ) SB 545
uy |Office of Senate Floor ARnalyses | |
/1020 N Street, Suite 524 | }
-n | (916) 445-6614 Fax: (3816) | |
|327-4478 ! |
Wi R R e e e e s
| .
Ll ]
UNFINISHED BUSINESS L e
o
Bill No: SB 545
b Author: Dunn (D)
Amended: 6/24/99
s Vote: 21
am
SENATE JUDICIARY COMMITTEE : 6-1, 5/18/9%
e AYES: Burtgn, Escutia, O'Connell, Peace, Sher, Schiff
NOES: Wright
- NOT VOTING: Haynes, Morrow
- SENATE FLOOR : 23-11, 5/27/99
AYES: Alarcon, Alpert, Baca, Bowen, Burton, Chesbro,
Costa, Dunn, Escutia, Figueroa, Hayden, Hughes, Johnston,
wa Karnette, Murray, O'Connell, Ortiz, Perata, Polanco,
) Schiff, Sher, Solis, Speier
il NOES: Brulte, Johannessen, Kelley, Knight, Leslie, —
Monteith, Morrow, Mountjoy, Poochigian, Rainey, Wright
" NOT VOTING: Haynes, Johnson, Lewls, McPherson, Peace,
) Vasconcellos

" ' .

ASSEMBLY FLOOR : 53-17, 7/6/8S8 - See last page for vote

1". ’

_ SUBJEBCT Disclosures regarding checks issued by crecit

L card issuers '

VISRV
(t‘ig
|

o http:/fwww.sen. ca. gov/hibin/testbin/ca-ahimi?GOPHER ROOT2: [BILL.CURRENT.. /Analysi 7/22/99
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Legislation

SOURCE Author
DIGEST : This bill requires any credit card issuer that
extends credit to a cardholder through the use of a
preprinted check or draft to provide specified disclosures
directly attached to the check or draft that explains the
' CONTINUED
SB 545
Page
2
terms and conditions of using the check or draft.
Assembly Amendments :
1.Limit application to a check or draft.
2.Amend the technical language to be attached to the check
or draft, including Regulation Z language.
3.Make provisions operative on July 1, 2000.
ANALYSTS Existing law, under the Areias~Robbins Credit

Card Full Disclosure Act of 1986, reguires that any
application form or preaaproved written solicitation for an
open-end credit card account shall contain or be
accompanied by certain disclosures, including: (1) any
periodic rate or rates that may be applied to the account,
expressed as an annual percentage rate or rates; (2) any
membership fee that may be imposed; and (3) any per
transaction fee that may be imposed on purchases. (Civil
Code Section 1748.11. A1l further references are to the
Civil Code unless otherwise indicated.)

The bill, operative on July 1, 2000, would reguire the
credit card issuer to print on an attachment that is
affixed, or perforation or other means, to each preprinted
check or dra in conspicuous language: ) ’

1."Use of the attached check or draft will constitute a
charge against your credit account and may subject you to
immediate finance charges".

2.The annual percentage rate and the calculation of finance
charges, as required by Section 226.16 of Regulatioh 2 of
the Code of Federal Regulations, associated with the use
of the attached check or draft.

3.Whether the finance charges are triggered immediately
upon the use of the check or draft.
FISCAL EFFECT : Appropriation: No Fiscal Com.: No

Local: No

Page2or 4

i~
{

http://www.sen.ca.gov/htbin/testbin/ca-ahtml? GOPHER__ROOTQ: [BILL.CURRENT../Analysi 7/22/99
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L) often hidden or absent. ERroponents believe that many
consumers are sold on these products without understanding
e the transaction fees and high interest rates they may be
forced to pay later.
(11 ]
«n ASSEMBLY FLOOR
AYES: Aanestad, Alguist, Arcner, Bock, Brewer, Calderon,
- Campbell, Corbett, Correa, Cox, Cunneen, Davis, Ducheny,
Dutra, Firebaugh, Florez, Floyd, Frusetta, Gallegos,
Havice, Hertzberg, Honda, Jackson, Keeley, Knox, Kuehl,
" Leach, Longville, Lowenthal, Maldonado, Mazzoni, Migden,
Nakano, Rod Pacheco, Pescetti, Reyes, Romero, Scott,
] Shelley, Soto, Steinberg, Strickland, Strom-Martin,
Thomson, Torlzkson, Washington, Wayne, Wesson, Wiggins,
um Wildman, Wright, Zettel, Villaraigosa
NOES: Ackerman, Ashburn, Baldwin, Bates, Battin, Baugh, -
e Briggs, Granlund, House, Leonard, Maddox, Margett,
McClintock, Olberg, Oller, Runner, Thompson -
wa
il
b |
il SB 545 :
Page —
1] ;“/;LT»” ‘t"@
i
e hitp:/fwww sen.ca.gov/htbin/testbin/ca~ahtm1? GOPHER. ROOT2:[BILL.CURRENT.../Analysi 7/22/99
o

L]

O

SUPPORT:- = = - (Verified 7/7/99) A
CALPIRG
Consumers Union
California Alliance for Consumer Protection

Consumer Federation of California

ARGUMENTS IN SUPPORT :
credit card issuers have become increasingly aggressive
over the last decade in their marketing of products and
services. Proponents argue that one of the most common new
products that credit card issuers use to increase the
revenue from thelr current customer base is the preprinted
check. Proponents contend that these products, designed to
look like checks from a consumer's checking account, are
sent mostly to existing credit cardholders and are packaged
as a quick, easy way to obtain cash for a necessary
purchase or to make payments on other debts.

According to proponents, the problem with these products is
that while they clearly specify the amount of cash that can
be obtained with the product ("Get $500 today!"), the
disclosures that explain the cost of using the product are

Proponents of this bill assert that

/' LEGISLATIVE INTENT SERVICE
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NOT VOTING: Cardenas, Cardoza, Cedillo, Dickerson,
Kaloogian, Lempert, Machadc, Robert Pacheco, Papan,
Vincent
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~Current Session Legislation~
Measure Vote

Measure: SB 545
Author: Dunn
Topie: Credit: notice.
Date: 07/12/99
Location: SEN. FLOOR.
Motion: Unfinished Business SB545 Dunn
(AYES 21. NOES 15.) (PASS)

AYES

B

Alarcon Alpert Baca Bowen Burton Chesbro Costa Dunn Escutia Figueroa Hayden
Hughes Johnston Kamette Murray O'Connell Ortiz Perata Polanco Sher Vasconcellos

NOES

Brulte Haynes Johannessen Johnson Kelley Knight Leslie Lewis McPherson Monteith
Morrow Mountjoy Poochigian Rainey Wright

ABSENT, ABSTAINING, ORNGT VOTING

E S S S S R S S R

Peace Schiff Solis Speier
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~Current Session Legislation~

Measure Vote
Measure: SB 545
Author: Dunn
Topic: Credit: notice.
Drate: 07/06/99
Location: ASM. FLOOR
Motion: SB 545 DUNN THIRD READING BY DAVIS
(AYES 53. NOES 17.) (PASS)

AYES
Aanestad Alquist Aroner Bock Brewer Calderon Campbell Corbett Correa Cox
Cunneen Davis Ducheny Dutra Firebaugh Florez Floyd Frusetta Galleges Havice
Hertzberg Honda Jackson Keeley Knox Kuehl Leach Longville Lowenthal Maldonado
Mazzoni Migden Nakano Rod Pacheco Pescetti Reyes Romero Scott Shelley Soto
Steinberg Strickland Strom-Martin Thomson Torlakson Washington Wayne Wesson
Wiggins Wildman Wright Zettel Villaraigosa

N OES

Ackerman Ashburn Baldwin Bates Battin uaucrh Briggs Granlund House Leonard
Maddox Margett McClintock Olberg Oller Runner ThompSOn

ABSENT, ABSTAINING, OR NOT VOTING

*****9—*:‘—********“ KR EXA XA XX FIRHNAAX

Cardenas Cardoza Cedillo Dickerson Kaloogian Lempert Machado Robert Pacheco
Papan Vincent
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FAX (816) 442-1677 GConsumer Federation of Califernia

Howard Owens
Executive Director

1228 N Strest, Suiie 20
Sacramento, CA 95814
(916) 554-7621
(800) 547-3715

=

Albin Gruhn, Presidant

Matthaw McKinnon, Vice President
Pegene Mitchel, Vice Presideint
Pairicia Garcia, Vice President
James Gordon, Jr., Treasurer

Dora “Miz" Rodriguez, Secretary

To: Hoho_rable Gray Davis,
- --Governor of the State of California

- From:- Howard -Gwens, Executive Director—-
Date: July 20, 1999

Re: SB 545 Dunn)—SUPPORT

Dear Governor Davis, on behalf of the Consumer Federation of California we

respectfully request that you sign SB 545 into law.

It 1s a current practice of credit issuers to include a number of blank draft
instruments along with a payment notification. Customers are urged to use these

instruments for any number of uses. Often, there is no information that would inform a
customer that using such a check constitutes a charge against the person’s credit account. -
Additionally, using such a checlk is characterized as a cash advance which is subject to a-

much higher interest rate than a purchase made by a credit card to the same account.

SB 545 requires that a credit issuer affix the proper notification of all material
information that a consumer would need to determine if using such a draft instrument is in
their best interest. This bill is a reasonable response. to the concerns raised by aggressive

marlketing of credit and other financial services and products.

The Consumer Federation of California applauds the efforts of Senator Joe Dunn to
provide consumers with the necessary information to ensure the responsible use of credit.

Knowledge 1s power! :

We therefore agk that you sign SB 545 into law.

Ce. Senator Joe Dunn

(800) 666-1917
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OFFICE. OF THE GOVERNOR

L93:068
o o e e - -FOR IMMEDIATE-RELEASE -~ -

July 26, 1999
-
- S% SGIS ATION
- -

Bill Requires Distlosure On Checks Issued By Credit Card Companies

- ’ -

SACRAMENTO—Governor Gray Davis signed legislation, Senate Bill 545 by Senator Joe Dunn (D-Santa Ana), requiring
— any credit card issuer that extends credit to a cardholder through the use of a preprinted check or draft to provide specific

information attached directly to the check or draft, explaining the terms and conditions of use.
- .

"This is a common sense bill that that will help consumers make fully informed choices when considering credit options,” said
- Michael Bustamante, Press Secretary for Governor Davis.
- Existing federal law requires that when a credit card company issues a check to a consumer, the company must disclose that

the use of the check will result in a charge to the cardholder's account with a specified interest rate. In addition, current state

. law requires that a credit card issuer must disclose any periodic rate or rates that may be applied to a customer's account,

! expressed as an annuai percentage rate. ’
- However, the pre-printed checks issued to consumers by credit card companies often have a higher interest rate than credit

cards. Although current faw requires cregit card issuers to disciose the interest rate, the information is often in fine print.
—

SB 545 will require that the following information must be clearly disclosed and attached directly fo a check or draft issued by
[ a credit card company:

— The language, "Use of the attached check or draft will constitute a charge against your account.”
- The annual percentage rate and the calculation of finance charges associated with the use of the attached

: check or draft.
-

An indication whether the finance chares are iriggered immediately upon the use of the check or draft.

-

SB 545 shall become operative on July 1, 2000.
-
- Back to Top of Page

Please click here to return to the previous page.
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‘electronic records, the making and retention of electronic records and signatures, and the procedures

Lonsumerism: ConSMmEerism Legisiation 7\

SB 417 (Bowen-D) Supermarket club cards

Enacts the Supermarket Club Card Privacy Act of 1999, requiring, on and after July 1, 2000, any
application form or written solicitation for a supermarket club card account to be used for personal,
family, or household purposes which is obtained on or after July 1, 2000, by a consumer residing in this
state and issued by or on behalf of a supermarket, to contain or be accompanied by certain disclosures,
except as specified. Requires a specified notice to be provided to all persons who obtained a
superrnarket club card prior to that date. Provides that a violation of these provisions constitutes “unfair
competition" and is subject to specified civil penalties.

(Failed passage in Assembly Appropriations Committee; reconsideration granted)

SB 419 (Speier-D) Dairy products: milk price surveys

Regquires the Department of Food and Agriculture, over the next two years, to conduct statewide
monthly retail milk price surveys and-a public information program that provides the survey’s findings,
and to report to the Legislature by June 30, 2001 on the program.

Chapter 682, Statutes of 1999

SB 545 (Dunn-D) Credit: notice

Requires disclosure requirements for credit card company issued checks or drafts constituting a charge
against the cardholder’s account.

Chapter 171, Statutes of 1999

SB 556 (Peace-D) Unsolicited commerce

Revises the law pertaining to contractual agreements for goods or services shipped or provided
consumers through the mail by repealing the use of the so-called "negative option" contract—-where the
company will ship the monthly item unless the consumer notifies the company that he or she does not
want the itemn by sending a "negative option” notice in 2 timely manner.

(Failed passage in Senate Judiciary Committee; reconsideration granted)

SB 820 (Sher-D) Electronic transactions

Enacts the Uniform Electronic Transactions Act. Generally applies to all transactions in which records
or signatures are transmitted electronically, but excludes from coverage transactions subject to laws on
wills, codicils or testamentary trusts and other specified transactions. Establishes rules and procedures
for the sending and receiving of electronic record and signatures, the formation of contracts using

governing changes and errors in electronically transmitted records. Establishes the validity of
transactions formed, transmitted and recorded electronically, and establishes the admissibility of

electronic records in a legal proceeding.

Chapter 428, Statutes of 1999
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