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INTRODUCTION
In an order filed on December13, 2021,this Court ordered

the parties tofile supplemental briefing addressing the
significance,if any, of Assembly Bill No. 333(Stats.2021 ch.
699)(AB 333), Peoplev. Valencia (2021)11 Cal.5th 818
(Valencia), and Peoplev. Navarro (2021)12 Cal.5th 285
(Navarro) totheissuespresentedin this case. In his 197-page
SecondSupplemental Brief, appellant Ronald Tri Tran (Tran)
addressestheseissuesand raises additional claims that (1) the
penalty verdict should be reversedbecausethe stateintroduced
case-specifithearsay toundercutevidenceofTrans remorse;
(2)the trial courtprejudicially failed tofulfill its duty as a
gatekeeperand exclude speculativeopinion testimonyfrom the
prosecutionsgang expert witnessesand (3)Trans death
sentenceis unconstitutionalbecausehis capital crime was
committedwhen he was 20years old.

Becauseof the changesin thelaw effectedoy AB 333and
the gang experts reliance on case-specifitearsay in testifying
about the predicateoffensesthe true finding on the gang
enhancementshould be reversed. Trans additional claims do not
warrant relief, however,and the remainder of the judgment

should be affirmed.



ARGUMENT

XVILT HE TRUE FINDING ON THE GANG ENHANCEMENT SHOULD
BE REVERSED IN LIGHT OF AB 333

Tran contendsthat the true finding on the gang
enhancementmust be reversedin light of AB 3335amendments
toPenal Code section186.222 (SecondSupp. AOB 2151.)
Respondentagrees. Applying the new law, the evidence
presentedat trial fell shortofestablishing that VFL (Viets for
Life) wasa ¢triminal streetgang.” Specifically, therewasa lack
ofevidencethat VFL membersctollectively” engagedin a
pattern ofcriminal activity’ theevidencedid notestablishthat
the predicateoffenseswerecommittedby twoor more gang
membersor otherwisequalified as tollective” activity.
Furthermore, no specificevidencewaspresentedshowingthat
the predicateoffensescommonlybenefittedthe VFL in a way
that wasmore than reputational. Accordingly, the true findings

on the gang enhancementshould be reversed.

A.  AB 333changes the requirements for imposing a
gang enhancement

AB 333amendedsection186.22in several ways. It modified
the definitions of pattern ofcriminal activity” and triminal
streetgang,” it clarified whatis required toshowan offense

benefit[s], promote[s]further[s],or assist[s]"a criminal street

T Respondentcontinuesthe consecutivenumbering ofits
argumentsfrom Respondents Brief and Respondents
Supplemental Brief. Respondents numbering doesnot
correspondtoTrans numbering of his arguments.

2 Unless otherwiseindicated, all further statutory
referencesare tothe Penal Code.



gang, and it added section1109,which addressesbifurcation of
gang participation and enhancementscharges.

Under formersection186.22 subdivision (e),a pattern of
criminal gang activity” wasdefined as the commissionof,
attemptedcommissionof, conspiracytocommit, or solicitationof,
sustainedjuvenile petitionfor, or convictionof, twoor more of the
followingoffensesprovided at least one of theseoffensesoccurred
afterthe effectivedate of this chapter,and thelast of those
offensesoccurredwithin threeyears aftera prior offense,and the
offenseswerecommittedon separateoccasionsor by twoor more
persons.”

AB 333modified this definition by requiring that: (1) the
last offenseused toshowa patternofcriminal gangactivity
occurredwithin threeyears of the date that the currently charged
offenseis alleged tohave beencommitted;(2)the offenseswere
committedon separateoccasionsor by twoor more gang
members, as opposedto persons;(3) the offensescommonly
benefitteda criminal streetgang, and the commonbenefitwas
more than reputational; and (4)the currently chargedoffense
cannotbe used toestablisha patternofgang activity. (Stats.
2021,ch. 699§ 3.) AB 333alsoreducedthelist of qualifying
offensesthat can be used toestablisha patternofgang activity
from thirty-threetotwenty-six. (Ibid.)

Under formersection186.22 subdivision (f),a €riminal
streetgang” wasdefined as any ongoingorganization,
association,or group of three or more persons,whetherformal or

informal, having as oneofits primary activities the commission

10



of one or more of the criminal actsenumeratedin paragraphs (1)
to (25).inclusive, or (31)to(33).inclusive, of subdivision (e),
having a commonname or commonidentifying sign or symbol,
and whosemembersindividually or collectivelyengagein, or
have engagedin, a patternofcriminal gangactivity.”
Subdivision (f) nowdefinesa criminal streetgangas an ongoing,
organized associationor group of three or more persons,whether
formal or informal,” and requires that membersof the gang
“collectivelyengagein, or have engagedin a patternofcriminal
gang activity” (rather than individually or collectively). (Stats.
2021,ch. 699,§ 3, italics added.)

As amended, section186.22 subdivision (g), now provides,
As usedin this chapter,tobenefit, promote,further, or assist
means toprovide a commonbenefit tomembersofa gang where
the commonbenefitis more than reputational. Examples ofa
commonbenefitthat are more than reputational may include, but
are notlimited to, financial gain or motivation, retaliation,
targetinga perceivedor actual gangrival, orintimidation or
silencing of a potential current or previous witnessor informant.”

Finally, AB 333added section1109,which requires, if
requestedby defendant,a gang participation chargetobe tried
separatelyfromall othercountsthat do not otherwiserequire
gang evidenceas an element of the crime. (Stats.2021,ch. 699§
5.) If thegang enhancementsare bifurcated,the truth of the
gang enhancementmay be determined only aftera trier of fact

finds the defendantguilty of the underlying offense. (Ibid. )

11



The effectivedate of non-urgencylegislation suchas AB 333,
passedin 2021during theregular legislative session,was
January 1, 2022.(Cal. Const., art. IV, § 8, subd. (c);Gov. Code, §
9600subd. (a); seePeoplev. Camba (1996)50Cal.App.4th 857,
865[Under the California Constitution,a statuteenactedat a
regular sessionofthe Legislature generally becomeseffectiveon
January 1 of the year followingits enactmentexceptwherethe
statuteis passedas an urgency measure and becomeseffective

sooner], internal quotationmarks omitted.)

B. AB 333applies retroactively
Respondentagreesthat under In re Estrada (1965)63

Cal.2d 740(Estrada), AB 3335amendmentstosection186.22
apply retroactivelytojudgmentsnot final on appeal. In Estrada,
the California Supreme Court held that, absentevidencetothe
contrary, the Legislature intended amendmentstostatutesthat
reduce the punishment fora particular crime toapply toall
defendantswhosejudgmentsare not yet final on the
amendments’operativedate. (Id. at p. 745;Peoplev. Superior
Court (Lara) (2018) Cal.5th 299,306308 [discussingEstrada].)
Although AB 333doesnot alter the punishment for the gang
participation offenseor the gang enhancementpursuant to
section186.22 Estrada applies becausethe amendments
increase the thresholdfor convictionof the offenseand imposition
of the enhancement. (Peoplev. Delgado (2022)74 Cal.App.5th
1067[2022WL 405390at p. *11] (Delgado); Peoplev. Lopez
(2021)73Cal.App.5th 327,344(Lopez) [As Assembly Bill 333

increasesthe thresholdfor convictionof the section

12



186.22o0ffenseand the imposition of the enhancement,we agree
with [defendant]and the People that [defendant]is entitled to

the benefitof this changein thelaw].) 3

C. The evidence presented at trial failed to establish
that VFL members Ctollectively” engaged in a
pattern of criminal gang activity”

Becausethe trial in this casetookplacein 2007 the trial
courtdid notinstruct the jury on AB 3335changestothelaw,
including the requirementsthat gang memberstollectively
engage”in a patternofcriminal activity, that the predicate

offenseswerecommittedby gang members, and that the

3 Respondentnotesthat section1109,0n its own, is
prospectivein nature. As discussedabove, section1109gives
defendantsthe ability torequestthat a gang enhancementbe
tried separately from the underlying offense with defendants
guilt of the underlying offensebeing determinedfirstand the
questionofthe truth of the gang enhancementdetermined only
afterguilt of the underlying offensehas been established. This
change, which governstrial procedureand doesnot alter the
substantiverequirementsof the gang enhancement,applies
prospectivelyonly. (SeePeoplev. Cervantes(2020pb5
Cal.App.5th 927,940[statutoryamendmentsthat imposed new
requirementsforinterrogations,but did not alter the
substantiverequirementsfor conviction,nor affectthe available
punishmentsin the eventof conviction,”werenot retroactive
under Estrada]; id. at p. 939[bur high courthas declined to
extendthereachofEstrada tolegislative actionthat doesnot
alter or reducecriminal punishment or treatmentfor past
criminal conduct.]; Peoplev. Sandee (2017)15 Cal.App.5th 294,
305,fn. 7 [statutoryamendmentsrelating to prohibition of
governmentalsearchofa cell phone notretroactivebecause
amendmentsdid not mitigate penalty fora crime, decriminalize
conductaltogether,or expand defenses].)

13



predicateoffensesgrovided a commonbenefit to the gang, which
wasmore than reputational. When jury instructionsare
deficientforomitting an element ofan offense theyimplicate the
defendants federal constitutionalrights, and wereview for
harmless error under the strictstandard of Chapman v.
California (1967)386U.S. 18." (Peoplev. Sek (2022) 4
Cal.App.5th 657,668[AB 333essentially adds a new element to
the gang enhancement,and jury instructionsthat are deficient
foromitting elementsare reviewedfor harmless error under
Chapman]; Delgado, supra, 2022NL 405390at *13[AB 333
instructional error reviewedfor harmless error under
Chapman].)

Due tothelack of factual detail presentedat trial regarding
the predicateoffensesit is not possibletoconcludebeyonda
reasonabledoubt the jury imposed the gang enhancementon a
now legally-valid groundunder AB 3335amendments. The
Peoplerelied on the followingcrimes as predicateoffenses: (1) a
1992residential burglary by Se Hoang; (2)a 199 3conspiracyto
commitmurder by Se Hoang;* (3)a 1994attemptedresidential
burglary by Phi Nguyen; (4)a 1994residential robberyby Phi
Nguyen; (5)a 1994residential burglary by Phi Nguyen; and (6)a
1995attemptedmurder by Anthony Johnson. (8RT 15304534.)
The gangexpert, Mark Nye, testifiedthat he reviewedrecords
regarding thesecrimes. (8RT 15291534.) In addition, certified

4 As explained in Respondents Brief, in 1995 section
186.22did notrefer toconspiraciestocommitenumerated
offenses.(RB 117.)

14



courtdocumentsestablishing the convictionswereintroduced
into evidence. (Peoples Exhs. 100,101,102,103,104.)

Based on the backgroundand recordsof Se Hoang and Phi
Nguyen, Nye concludedthat they weremembersof VFL at the
time of the aforementionedoffenses. (8RT 1531,1533.) Nye
assistedin investigating the 1995attemptedmurder by Johnson
and interviewedJohnson. (8RT 1533.) AccordingtoNye,
Johnsonaka White Boytwas a memberofVFL; he grewup
withsomeVFL membersand ended up becomingone ofits
leaders. (8RT 15274529.)°

However, Nye did not testifyabout the factualcircumstances
of the predicateoffenses. The courtrecordsinclude somefacts,
but do not establish whetherthe crimes werecarried out with
anothergang member, whetherthe crimes weredirectedor

coordinatedby the gang, or how the crimes benefittedthe gang.6

5Trans claim that Nye relied on case-specifihearsay in
reaching his conclusionsabout the gang membership of Se
Hoang, Phi Nguyen, and Anthony Johnson, is addressedin
SectionXVIll, post

6 Factual details containedwithin the recordsuggest,but
do not prove, that someof the crimes may have beencommitted
with anothergang member for the benefitof the gang. For
example, Phi Nguyen waschargedwith committingthe 1994
attemptedresidential burglary with Quang Duc Nguyen. (1
Supp. CT 146.) Phi Nguyen pled guilty tothis chargeas well as a
streetterrorismcharge. (1 Supp. CT 149.) A probationreport
indicated that Phi Nguyen and twomembersofVFL' gangwere
involved in a planned residential burglary.” (1 Supp. CT 160.)
Subsequently, Phi Nguyen committeda residential robberyand a
residential burglary with David Kenneth Nguyen. (1 Supp. CT
160,176.) A probationdocumentindicated that Phi Nguyen had

15



Accordingly, the instructional error cannotbe deemedharmless
beyonda reasonabledoubt,and the gang enhancementshould be

vacated.

D. There was sufficient evidence the VFL was an
ongoing organized association or group” and the
crimes committed by Tran provided a common
benefit to the VFL

Tran makes additional claims that there wasinsufficient
evidencethat the VFL wasan ongoing, organized associationor
group” (SecondSupp. AOB 3436), and there wasinsufficient
evidencethat Tran intended toprovide a commonbenefittothe
VFL that wasmore than reputational (SecondSupp. AOB 3842).
Although the Court need not reach theseissues, respondent
disagreeswith Tran.

Under AB 333,a triminal streetgang”is an ongoing,
organized associationor group of three or more persons,whether
formal orinformal . . . .” (Italics added.) Contrary toTrans
assertions,Nyes testimonyestablishedthat the VFL wasmore
than a social networkofindividuals. Nye had extensive
experienceworking in the area of Viethamese streetgangs, and

personally investigatedcrimesinvolving VFL gang members,

violated the conditionsofhis probationby committingthese
crimes and continuing tobe involved with and associatingwith
VFL members. (1 Supp. CT 160.) Anthony Johnson wascharged
with four countsofattemptedmurder; he pled guilty toone
count. (1 Supp. CT 208.) On his plea form, he wrotethat he
aided and abettedRichard Rittenour and Truc Tran in an
attempttounlawfully kill anotherhuman being while vicariously
armed with a tech9 firearm. | did soon behalf ofand for the
benefitofa criminal streetgang VFL' knowing suchgang
regularly engagesin criminal activity.” (1 Supp. CT 209.)

16



interviewedVFL gang members, and conductedsearchwarrants
on locationsassociatedwith membersand affiliates of the VFL.
(7RT 1485.) He testifiedabout the formationofthe VFL gang,
and opined that as of 1995,the VFL had 20to 30members, and
the primary activities of the gang werehome invasion robbery,
residential burglary, murder, and attemptedmurder. (8RT
1535.)

Based on Nye$ testimony,the gang had an organizational
structureand rules. Nye testifiedabouta letter that Hong Lay
(aka Old Man), oneoftheleadersoftheVFL, wrotetoPlata in
1993. (8RT 1527.) In theletter,Hong Lay asked Plata tojump”
Homelessout of thegang. (8RT 1539.) Nye believed that Plata
had a high statusin the gang becausejumping someoneout of
the gang wasa big responsibility. (8RT 1541.) In anotherletter
that Plata wrotetoTam, a VFL member whowaskilled in 1992,
Plata expressedfear that Anthony Johnson wasgoing tohave
him jumped out”forrattingonhim. (8RT 1544.) Nyes
testimonyestablishedthat the VFL wasan organized group.

As forwhetherTran committedthe murder ofLinda Park
for the commonbenefitofthe VFL, Nye opined that the robbery,
burglary, and murder weredoneat thedirectionof, for the
benefitof,and in associationwith othermembersofthe gang. (8
RT 1557.) Nye explained that proceedsfrom the crimes
committedby gang memberssupportthe gang becausethe
proceedsare shared with the peoplewhoare involved in the
crime as well as with othersback at the crashpad. (8RT 1558.)

Nye also explained that suchviolent crimes enhancethe

17



reputationof the gang within the community. (8RT 155734558.)
Although Nye mentionedreputational benefit, the prosecutordid
not place any emphasis on this when discussingthe gang
enhancement. (8RT 16974699,1740.)

Furthermore, there wasample evidence that the robbery
and ensuing murder provided a commonbenefittothe gang. The
crimes allowed Plata and Tran, twoVFL gang members, toget
away with stolencashand jewelry and share the proceeds.
Although there wasno specificevidence that the proceedswere
shared with othergang members, it can be reasonably inferred
that they did sobecausethat washow the gang operated. It does
not appear that Plata and Tran wentoffon a lark and committed
the crime withoutthe gangs knowledge; accordingto prior
statementsby Linda Le, on the night of the murder, Plata was
cleaning a knife and talking about the incident with Terry
Tackett, a fellowgang member. (6RT 11833184.)

Anyway, AB 333providesas an example ofa common
benefit that is more that reputational, silencing ofa potential
current or previous witnessor informant.” (Stats.2021.ch. 699,
§ 3.) Here, the evidencesuggestedthat Linda recognizedTran
becauseJoann Nguyen, Trans girlfriend and Lindas friend, had
previously shownher a pictureofhim. (5RT 1011.) After the
murder, Tran toldJoan that Linda waskilled becausehe did not
want her toidentify him. (5RT 1047.) In closingargument, the
prosecutorargued that the minute Linda recognizedTran when
she openedthe frontdoor, Plata and Tran werenot going tolet

her live. (8RT 1866.) Tran argues that there wasno evidence

18



that the murder wascommittedwith the intent tosilence Linda
becauseshe wasa witnessagainst the gang. However, Plata and
Tran werebothgang memberscommittinga primary activity of
the gang. Lindas identificationofTran wouldlead tothe
identificationof Plata and would have a negativeimpact on the
gang.’

E. Remedy

Although remand would normally be the proper remedy (see
(Lopez, supra, 73 Cal.App.5th at p. 373;accordPeoplev. Vasquez
(2022)y 4 Cal.App.5th 1021[2022NL 387997at *6]),if the
remainder of the judgment is affirmed, respondentagreesthat

the gang enhancementshould be vacatedwithoutremand.

XVIIILR EVERSAL OF THE TRUE FINDING ON THE GANG
ENHANCEMENT IS ALSO WARRANTED BECAUSE NYE RELIED
ON CASE -SPECIFIC HEARSAY IN TESTIFYING ABOUT THE
PREDICATE ~ OFFENSES

In testifyingabout the predicateoffensesjt appears that
Nye related case-specifitearsay in concludingthat Se Hoang
and Phi Nguyen wereVFL gang members. This error provides
an additional ground for reversing the true finding on the gang
enhancement.

In Peoplev. Sanchez (2016)63Cal.4th 665(Sanchez), this
Court held, When an expertrelies on hearsay toprovide case

specificfacts,considersthe statementsas true, and relates them

7In addition, as previously argued by respondent,there
was compelling evidence that the chargedcrimes werecommitted
In associationwith the VFL.” (RB 122326; Supp. RB 58.)
Plata and Tran relied on their commongang membership and the
apparatus ofthe gangin committingthe chargedcrimes.
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tothejury as a reliable basis for the experts opinion, it cannot
logically be assertedthat the hearsay contentis not offeredforits
truth. In sucha case,the validity of [theexperts] opinion
ultimately turn[s]on the truth’ [citation]of the hearsay
statement.” (Id. at pp. 682683.) Sanchez describedcase-specific
factsas thosetelating tothe particular eventsand participants
alleged tohave beeninvolved in the casebeing tried.” (Id. at p.
676.)

In Valencia, supra, 11 Cal.5th at pp. 838839, this Court
clarified that factsnecessarytoprove predicateoffensesare case
specificfactswithin the meaning of Sanchez and must be proven
by independently admissible evidence. Without independent
admissible evidenceof the particulars of the predicateoffenses,
the experts hearsay testimonycannotbe used tosupply them. In
the absenceofany additional foundation, the factsofan
individual caseare not thekind ofgeneral information on which
expertscan be said toagree.” (Id. at p. 838.)

As discussedin SectionXVII.C, ante toestablisha pattern
of criminal activity, Nye relied on predicateoffensescommitted
by Se Hoang, Phi Nguyen, and Anthony Johnson. Nye testified
that he revieweda documentindicating that Hoang admitted
that he wasa member of VFL at the time he committedthe
crimesatissue. (8RT 1531.) Nye concludedthat Phi Nguyen
wasa member of VFL at the time he committedthe relevant
crimes, basedon Phi Nguyens background” and tecord.” (8RT
1533.)

20



Respondentagreesthat as toSe Hoang and Phi Nguyen, it
appears that Nye relied on hearsay statementsmade in reports
or otherdocumentsin concludingthat they wereVFL members.
The gang membership of theseindividuals wasnot proven by
otherindependently admissible evidence8

In contrast,it seemsthat NyeS conclusionthat Anthony
Johnsonwasa VFL gang member wasbasedon his ownpersonal
knowledge. Sanchez wasconcernedwith an expertrelating case
specificfactsabout which the experthas noindependent
knowledge.” (Sanchez supra, 63Cal.4th at p. 676.) Nye assisted
in investigating the 1995attemptedmurder by Johnson and
personally interviewedJohnson. (8RT 1533.) Accordingly, it
doesnot appear that when testifyingaboutJohnsons gang
membership, Nye wassimply tegurgitat[ing] information from
anothersource.” (Peoplev. Veamatahau (2020 Cal.5th 16,205
(Veamatahau).)

To determine whetherthe Sanchez error with respectto Se
Hoang and Phi Nguyen washarmless, the courtmust determine
whetherthere was sufficientevidencetosupporta finding that
the VFL satisfiedthe statutoryrequirementsfora criminal street
gangin the absenceofNyes testimony. (Navarro, supra, 12

Cal.5th at p. 957.) Viewing the Sanchez errorin combination

8In Hong Lays 1993lettertoPlata, Lay directedPlata to
talk toPhi Nguyen, becausehe knew whereHomelesslived. (8
RT 1540.) Lay also told Plata totell Se [Hoang] that Lay wanted
Se tospend time with Plata sothey couldbe goodhomeboys.” (8
RT 1539.) Although this letter suggeststhat Phi Nguyen and Se
Hoang wereVFL gang members, it doesnot definitively prove
their gang membership.
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with AB 3335changesto the definitions of triminal streetgang”
and pattern ofcriminal activity,” including the new requirement
that the currently chargedoffensecannotbe used toestablisha

patternofgang activity, the error wasnot harmless.

XIX.T O THE EXTENT THE STATE INTRODUCED CASE -SPECIFIC
HEARSAY REGARDING TRAN AND PLATA 'S GANG
MEMBERSHIP , SUCH ERROR WAS HARMLESS ; REVERSAL OF
THE PENALTY VERDICT IS NOT WARRANTED

Tran argues that the stateerroneouslyelicited non-
testimonial and testimonial case-specifitearsay toprove that
Plata and Tran weremembersoftheVFL. (SecondSupp. AOB
6477.) Tran furtherarguesthat sucherror wasnot harmless
and requires reversal of the penalty verdict. (SecondSupp. AOB
7277.) Although Nye relied on somehearsay in concludingthat
Plata and Tran wereVFL members, he also relied on competent
evidence. Moreover,any error in relating case-specifithearsay
washarmless beyonda reasonabledoubt given the compelling

admissible evidencetying Tran and Plata tothe VFL.

A. Evidence underlying the expert opinion that Tran
was a VFL member

In forming his opinion that Tran wasa VFL member, Nye
consideredthe tattooson his body, including: a map ofVietnam
(consistentwith otherVFL members);the wordstn loving
memory of Viet” (a VFL member whodied); the years that Tran
wasincarcerated;his nickname Scrappy’ aV" surrounded by
rays; a Vietnamese saying that translatestono gooddeedhas
beenreturned tomy fatherand motherby me; and a tattooof
Korean characters,which translatedinto English as forgive.” (8
RT 154831552;Peoples Exhs. 41,44,47,106,107,108.)
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Nye also considereda police contactin 1993 when Tran,
whowaswith Se Hoang, initially gave a false name but
subsequentlyadmitted his name and that he wasa member of
VFL. (8RT 1554.) Nye also consideredeight totenother
contactdetweenlaw enforcementand Tran. (8 RT 1554.)In
addition, Nye consideredthat Tran had a bookin his housethat
containedhandwriting that said things like Scrappy,” VFL,”
Fuck TRG,” ?and thelettersTRG"” crossedout. (8RT 1555.)

Probation officerTimothy Todd testifiedthat Trans tattooof
Korean characterswasa formofbragging. (6RT 11573158.)
Todd told the jury that he learned &s part of [his] involvement in
the case”that Tran and Plata weremembersofVFL in 1995. (6
RT 1158.)

To theextentthat Nye and Todd relied on police reportsor
otherdocumentationsuchas Fl cardstoform their opinions that
Tran wasa member of VFL, theyconveyedcase-specific
hearsay.’© (Sanchez, supra, 63Cal.4th at pp. 694698.)
However, the admission of case-specifidactsassertedin hearsay
statementss improper only if the factsare not otherwise
independently proven by competentevidence. (Id. at p. 686.)
Trans gang membership wasindependently proven by other

competentevidence.

?TRG (Tiny Rascals Gang) wasa rival gangoftheVFL. (8
RT 1528.)

10 Becauseit is unclear exactlywhat documentsNye and
Todd wererelying on, it cannotbe determined whetherthe
hearsay was testimonial or non-testimonial.
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Nye properly relied on Trans numerous tattoosn forming
his opinion about Trans gang membership. (SecondSupp. AOB
70.) Although Tran doesnotdispute that Nye could base his
opinion about Trans VFL membership on his tattoos,Tran
argues that Nye and Todd relied on inadmissible hearsay in
testifyingabout the meaning of a coupleofthe tattoos.

In concludingthat Trans tattooofKorean characterswasa
form of bragging about what he had done, Nye relied in part on
the transcriptofa tapedconversationbetweenPlata and Qui Ly,
a confidentialinformant, during which Plata said that the tattoo
actually meant, blow me,” or suck me.” (8RT 1554.) Todd also
referredtoPlatas statementtoQui Ly whenopining that the
tattooon Trans neck wasmeant toprojecthis pride about
somethingthat had occurred. (6 RT 1158.)

Tran arguesthat the transcriptof Platas statementtoQui
Ly and the statementitself were testimonial and non-testimonial
hearsay, respectively. Even if this is so, Nye and Todd only
partially relied on this evidencein reaching their conclusions
about the meaning of the tattoo. Nye and Todd also relied on
their ownexperiencesinteractingwith Asian gang membersand
seeing their various tattoos. Nye testifiedthat it washis opinion
thatif it wasknown within Trans gang that a Korean person
wasmurdered, Tran would be taking credit for the murder by
gettingthe tattoo. (8RT 1553.) AccordingtoNye, evenif the
tattoosaid, forgive,” it would not be a genuine expressionof
remorsebecauseremorseis a sign of weaknessin gang culture,

and Tran would not want toadvertise weaknesstoothergang
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members. (8RT 1553.) Similarly, Todd testifiedthatin his
experience, tattoosare a way for gang members tobrag about the
things their gang has done.™ (6RT 1155.) Upon first seeing the
tattoo,Todd felt that it wasan attemptat projectingTrans pride
at somethingthat had occurred,or at least noting his
participationin an event. (6RT 1157.)

Tran also takesissue with Nyes testimonyaboutthe
meaning of his tattooof the Vietnamese saying, ho gooddeed
has beenreturned tomy fatherand motherby me.” (6RT 1564.)
Nye explained that basedon the thousandsofgang membershe
has talked toand the tattooshe has seen, the tattoobasically
means that the individual has lost thelove of his family and is
willing toparticipatein the ganglife and engagein criminal
activity. (6RT 156431565.)

NyeS testimonyin this regard wascompletelyproper. An
expertmay testify about more generalized information, even if
derived from hearsay, tohelp jurors understand the significance
of [ ] case-specifidacts. An expertis also allowed togive an
opinion about what thosefactsmay mean.” (Sanchez, supra, 63
Cal.4th at p. 676.) Accordingly, if admissible evidencewas
introducedthat a defendanthad a diamond tattooedon his arm,
a gang expertcould properly testifythat the diamond is a symbol
adoptedby a given streetgang. (Id. atp. 677.) The expertcould

also opine that the presenceofa diamond tattooshowsthe person

M Todd testifiedas the gang expertduring the preliminary
hearing. (4Pretrial RT 589643.) Through his work, he had
substantial experiencewith Asian gangsand interactedwith
many Asian gang members. (6RT 11483152.)
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belongstothegang. (Ibid.) Here, an authenticatedphotograph
of Trans tattoowasintroducedinto evidence (Peoples Exh. 107),
and Nye could opine about the meaning of the tattoobasedon
backgroundknowledgeNye obtained through his work and
interactionswith gang members. (SeeVeamatahau, supra, 9
Cal.5th at p. 28,fn. 3 [explaining that backgroundinformation
abouta diamond being a symbol adoptedby a given streetgangis
not casespecific,tegardless of whetherthe expertlearned of the
symbol, as defendantputsit, by consultinga specificdatabase,
talking toa single gang member,’' or by debrief[ing] seven
membersof the gangin question,’'interview[ing] [an unspecific
number] ofrival gang members,’and attending gang
seminars’].)

Nye also properly relied on a text book containing
handwriting that wasfoundduring the searchofTrans parents
home. (6RT 1253;Peoples Exh. 56- 1 Supp. CT 2840.) The
handwrittenwordsincluded, Ron,” Big Bad VFL Gang 93/
Fuck TRG,” and Scrappy.” Given wherethe textbookwas
found and the contentof the handwriting, Tran doesnotargue

that the handwriting could not be attributedtohim.

B. Evidence underlying expert opinion that Plata
was a VFL member

In reaching his opinion that Plata wasa VFL gang member,
Nye considered: (1) a police reportregarding criminal activity
Plata wasinvolved in with Johnsonin 1993(accordingtothe
report, Plata told the police that Johnson wasa member of the
VFL and he wasjust an associate);(2)the 1993letter fromHong

Lay toPlata, asking him tojump out”Homeless; (3)theletter
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fromPlata toTam, a deceasedVFL member, in which Plata
expressedfear that Johnson was trying togethim jumped out”
and indicated he twould die for VFL and just about everyonein
it! (4)a field identification card showingthat Plata and Tackett
werecontactedy Westminsterpoliceon July 7, 1996(Plata
admitted his membership in VFL during the contact)(5)a report
wherePlata admittedunder oaththat he wasa member of VFL;
(6)a statementby Platas sistertothe police that Plata wasa
member of VFL; (7)a statementby Samantha Le tothe police
that Plata always talked toher about being a member of the
VFL; and (8)a statementtothe policeby Laura Nguyen that
Plata had told her that he wasa member of VFL. (8RT 1538-
1547.)

Again, tothe extentthat Nye relied on policereports,Fl
cards, and police statementsto form his opinion regarding Platas
gang membership, Nye wasrelating case-specifitearsay. But
Nye also basedhis opinion on othercompetentevidencein the
record. The letterfromHong Lay toPlata, which asked Plata to
jump Homeless out of the gang, showedthat Hong Lay trusted
Plata with gang business. Lays requestwasnot hearsay because
it did notassertthe truth ofany fact. (Peoplev. Jurado (200688
Cal.4th 72,117.)

The letterPlata wrotetoTam (Peoples Exh. 105- 1
Supp.CT 213216) wasparticularly damning. Nye testifiedthat
Tam wasa VFL member whowaskilled in 1992. (8RT 1543.) In
theletter,dated December18, 1993 Plata referredtoTam as his
homie.” (1 CT 214.) Plata wrotethat Anthony wastrying toget
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him jumped out of the gang for tatting” onhim. (1CT 214.)
Plata said he wassorry for what he had done and wished he
could take it back. (1 CT 214.) He asked for Tams help in
gettingthe gang tochangeits mind about jumping Plata out. (1
CT 215.) He said twicethat he would tlie forVFL" and
explained that he wasafraid he wouldkill himself if he got
jumped out of thegang. (1 CT 215.) He signed the letter, Your
homie forlife.” (1CT 216.)

C. Any Sanchez error was harmless

Any error by Nye or Todd in relating case-specifihearsay
regarding Plata and/orTrans gang membership washarmless
beyonda reasonabledoubt. As detailed above, even thoughthe
expertsrelied on somecase-specifihearsay in reaching their
opinions that Plata and Tran weremembersofthe VFL, Nye also
relied on competentevidence. Furthermore, there wasadditional
evidencepresentedat trial establishing that Plata and Tran were
VFL members.

At trial, Linda Le testifiedthat her boyfriend, Tackett, wasa
member of VFL as werePlata and Tran. (5RT 1176,1177.)
Joann Nguyen testifiedthat Tran told her that he wasa member
of VFL. (5RT 1010.) During the searchofthe home of Kathy
Nguyen, Trans then girlfriend and motherofhis son, the police
found three-inchplasterlettersthat spelled YFL” on the
bedroomwall. (6RT 1252.) At Trans parents home, the police
founda letterfromPlata toTran, signed, Your homie, Noel.” (6
RT 1255.)
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Considering this evidenceand the admissible evidence
consideredby the experts,any errorin permitting case-specific
hearsay regarding Plata and Trans gang membership was
harmless beyonda reasonabledoubt. The jury undoubtedly
would have determined that Plata and Tran wereVFL gang

memberswith or without the case-specifithearsay.'?

XX.T HE INTRODUCTION OF ANY CASE -SPECIFIC HEARSAY
REGARDING THE MEANING OF TRAN 'S TATTOOS DOES NOT
WARRANT REVERSAL OF THE PENALTY VERDICT

As discussedin SectionXIX, ante Tran claims that the
expertsrelated case-specifihearsay in testifyingabout the
meaning of his tattooof Korean charactersand his tattooofthe
Vietnamese saying. Tran nowcontendsthat becausethis
hearsay undercut the defensetheorythat Tran wasremorseful,
reversal of the penalty verdictis required. (SecondSupp. AOB

7887.) To thecontrary,the admission of any case-specific

2Tran argues that the prosecutorrelied heavily on Tran
and Platas gang membership in the penalty phase closing
argument. (SecondSupp. AOB 7677.) Not so. Tran parsesout
the instanceswhen the prosecutomentionedgangs. However,
the main focusof the prosecutorsargument was the torture
Plata and Tran inflicted on Linda. At one point, the prosecutor
told thejury that they could forgetabout everything elsethe
torturewasenoughtowarrant the death penalty. (12RT 2403.)
The prosecutorstartedhis argument by explaining that the
defendantsnot only robbedthe Park family, but they tried torob
Linda ofher humanity and dignity. (12RT 2363.)He ended his
argument by asking thejury toimagine the sufferingLinda went
throughin her last momentsas she was tied up with a rope
around her neck, had duct tape placed on her mouth, and had her
throatcut twice. (12RT 2435))

29



hearsay regarding the meaning of Trans tattooswasharmless
beyonda reasonabledoubt.

Regarding Nye$S opinion as tothe meaning of Trans tattoo
of the Vietnamese saying, Nye did notrelate case-specific
hearsay. As previously discussed(SectionXIX.A, ante), Nye
properly applied backgroundinformation he had gatheredfrom
interacting with numerous Asian gang members, to the specific
tattoothat Tran had. The case-specifidactof the existenceof
Trans tattoowasestablishedthroughadmissible evidence.

As forPlatas statementtoQui Ly that Trans tattooof
Korean charactersmeant blow me” or suck me,” evenif this
constitutedcase-specifithearsay, Nye and Todd did notrely
solely on this evidencein reaching their conclusionsabout the
true meaning of Trans tattoo. (See SectionXIX.A, ante) Both
Nye and Todd also drew from their experiencewith Asian gangs
and tattoosas a formofbragging. Nye also relied on his
knowledgeabout remorsebeing seenas a sign of weaknesswithin
gang culture.

BecauseTodd and Nye also had valid basesfor concluding
that Trans tattoowasnota true expressionofremorse, the
introductionof the evidenceregarding Platas statementtoQui
Ly washarmless beyonda reasonabledoubt. Furthermore, there
wasothercompelling evidencethat Tran lacked remorsefor his
crimes.

Tellingly, although the prosecutoraddressedthe topicof
remorsein his closingargument at the penalty phase, the

prosecutordid not make any mention of the forgive” tattoo.
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Instead, the prosecutortalked abouthowTrans repeated
criminal actionsshowedthat he wasnota remorsefulperson.
The prosecutompointedout that Tran had committeda string of
residential burglaries and had only been out of prison for six
monthswhenhe killed Linda. (12RT 2380.)

The prosecutoralso pointedtoTrans tapedconversations
with Qui Ly aboutthecrimes. (12RT 23852389.) During these
conversations,Tran did not expresssorrowor remorsefor what
he had done, but rather exhibited callousnessand selfishness.
When Ly asked Tran why he killed Linda, Tran replied, I dont
know what tosay, man. Tie em up, you know. What canyou
do?" (1SCT 73.) When Ly asked Tran if the crime wasworthit,
Tran replied that it wasnot but wassupposedtobe worthabout
ten.” (1 SCT 81.) As argued by the prosecutor,Tran put a
$10,00Qrice tagon what he did toLinda.” (12RT 2387.)

Based on the taped conversations,it appears that Trans
only regretwasgettingcaught. Tran said thatright afterthe
crime he knew he twould getbustedforthis and lll be the
biggestfucking idiot in theworld.” (1 SCT 89.) But he tookthe
risk and acceptedhis fateGo chai cochieu” [You play, you pay
and accept]. (1SCT 84.)

At onepoint, Tran even laughed on tape about the crimes.
When Ly asked him if he had any ofLindaS propertyat his
house, Tran laughed and said, Dude, comeon now,its all good,
its all good.” (1SCT 91.)

Trans ownwordsshowedthat he had a flippant attitude

about the crimes and wasnot truly remorsefulfor torturingand
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murdering Linda. Furthermore, whetherTran wasremorsefulor
not, the factremained that he and Plata tied up an eighteen
year-oldgirl, duct-tapedher mouth, slashed her throat twice,and
eventually strangled her todeath. Linda sufferedand died so
that Plata and Tran could getaway with somecashand jewelry.
Any hearsay evidenceaboutTrans tattoosdid notcontributeto
the deathverdict.

XXL.T HE TRIAL COURT DID NOT FAIL TO FULFILL ITS DUTY AS A
GATEKEEPER TO EXCLUDE  UNRELIABLE AND SPECULATIVE
EXPERT OPINION TESTIMONY

Tran argues that the trial courtfailed tocarry outits
gatekeepingduties with respecttoexpert opinion testimony,as
required by Sargon Enterprises,Inc. v. University of Southern
California (2012)55Cal.4th 747,769(Sargon). (SecondSupp.
AOB 883134.) AccordingtoTran, Nye and Todd employed no
reliable methodologyor principles in opining that Tran and Plata
weremembersofVFL, VFL wasa criminal streetgang, the
murder wascommittedfor the benefitof the VFL, and Trans
forgive” tattoowasa formofbragging. Thus, Tran argues, his
constitutionalrights wereviolated, and the gang enhancement
and death sentenceshould be reversed. Tran is wrong. The
recordreveals reliable basesfor the expertopinionsie., the
experts’extensivetraining and experiencewith respecttoAsian
gangs, including frequentinteractionswith Asian gang members
(VFL membersincluded), and the review of documentsand
reportsregarding crimes committedby membersof Asian gangs.

Evidence Code section801provides: If a witnessis

testifyingas an expert, his testimonyin the form ofan opinion is
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limited tosuchan opinion asis: [1]] (a) Related toa subjectthat
is sufficientlybeyond commonexperiencethat the opinion ofan
expertwould assistthe trier of fact;and [1]] (b) Based on

matter. .. thatis ofa type that reasonably may be relied upon by
an expertin forming an opinion upon the subjecttowhich his
testimonyrelates, unless an expertis precludedby law from
using suchmatteras a basis for his opinion.”

Evidence Code section802provides: A witnesstestifyingin
the form ofan opinion may state. . . the reasonsfor his opinion
and thematter. . . upon whichit is based, unless he is precluded
by law from using suchreasonsor matteras a basis for his
opinion. The courtin its discretionmay require that a witness
beforetestifyingin the formofan opinion be first examined
concerningthe matterupon which his opinion is based.”

In Sargon, this courtexplained that under Evidence Code
sections801,subdivision (b), and 802,the trial courtactsas a
gatekeepertoexclude expert opinion testimonythatis (1) based
on matterofa typeon which an expert may notreasonablyrely,
(2)basedon reasonsunsupportedby the material on which the
expertrelies, or (3)speculative.” (Sargon, supra, 55Cal.4th at
pp. 771772.) However, the gatekeepersfocusmust be solely on
principles and methodology,not on the conclusionsthat they
generate.”” (Id. atp. 772.) The goal of trial courtgatekeepingis
simply toexcludectlearly invalid and unreliable’ expertopinion.
(Ibid .)

Tran arguesfor the application of Federal Rules of Evidence,

rule 702,and citesfederal casesin supportofhis argument that
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the trial courtfailed in its gatekeepingduties. (SecondSupp.
AOB 96106.) However, Californias statutoryrules and caselaw
provide means forensuring the reliability ofexpertopinion
testimony. (Veamatahau, supra, 9 Cal.5th at pp. 3435.) In
fact,in law, and in practice,testimonyadmitted under [Evidence
Code] sections8010r 802is subjecttoscrutiny on reliability
grounds by the courtand opposingcounsel.” (Id. at p. 32.)
Furthermore, decisionsof the lower federal courtsare not binding
on this Court. (Peoplev. Seaton(200126Cal.4th 598,653.)

In California, fe]xpert testimonyis admissible toestablish
the existence,composition,culture, habits, and activities of street
gangs; a defendants membership in a gang; gangrivalries; the
Mmotivation fora particular crime, generally retaliation or
intimidation; and Wwhether and howa crime wascommittedto
benefitor promotea gang.’” (Peoplev. Hill (2011)191
Cal.App.4th 1104,1120.) In testifyingabout thesematters,a
gang expertmay rely upon conversationswith gang members, on
his or her personalinvestigationsof gang-relatedcrimes, and on
information obtained from colleaguesand otherlaw enforcement
agencies.” (Id. at pp. 11213122; seealso Peoplev. Gonzalez
(2006B8Cal.4th 932,949[A gang experts overall opinion is
typically basedon information drawn from many sourcesand on
years of experience,which in sum may be reliablel.)

In Sanchez, this Court explained, Our decisiondoesnot call
into questionthe propriety ofan experts testimonyconcerning
backgroundinformation regarding his knowledgeand expertise

and premisesgenerally acceptedn his field.” (Sanchez supra, 63
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Cal.4th at p. 685.) Thus, the Court concludedthat the gang
experts background testimonyabout general gang behavior or
descriptionsof the Delhi gangs conductand its territorywas
basedon well-recognized sources’in the experts area of
expertise.”3 (Id. at p. 698.)

At the time of trial, prior toSanchez, an expertcouldrelate
hearsay toexplain the basis of an opinion if the jury wasgiven a
limiting instructionthat matters admitted throughan expertgo
only tothe basis of his opinion and should not be consideredfor
their truth,” and the probative value of the evidencewasnot
substantially outweighedby the probability that the jury would
ignore the limiting instruction. (Peoplev. Montiel (19935
Cal.4th 877,919,overruled by Sanchez, supra, 63Cal.4th at pp.
679686.) Aimost 20years afterTrans trial, Sanchez held that
an expertis generally not permitted tosupply case-specifidacts

about which he has no personal knowledge. (Sanchez, at p. 676.)

13 The gang expertwho testifiedin Sanchez had beena
gang suppressionofficerfor 17 of his 24 years on the force. His
experienceincluded investigating gang-relatedcrime; interacting
with gang members, as well as their relatives; and talking to
othercommunity memberswhomay have information about
gangsand their impact on the areas where they operate. As part
of his duties, Stowread reportsabout gang investigations;
reviewedcourtrecordsrelating togang prosecutionsyead jail
letters;and becameacquainted with gang symbols, colors,and
art work. He had receivedover 100hours of formal training in
gang recognitionand subcultures,offeredby various law-
enforcementagenciesin Southern California and around the
nation. He had beeninvolved in over 500gang-related
investigations.” (Sanchez supra, 63Cal.4th atp. 671.)
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However, an expert may testify about more generalized
information, even if derived fromhearsay, tohelp jurors
understand the significanceof the case-specifidacts.” (Ibid .)
Furthermore, fe]xploration ofan experts opinion basedon case
specificfactsoutside the experts personal knowledgecan still be
accomplishedthrough the use of hypotheticalquestions.” (Id. at
pp. 676677.)

The recordreflectsthat bothNye and Todd had reliable
basesfor their opinions. Nye wasa police sergeantwith the
WestminsterPolice Department and had twelveyears of
experienceworking in the area of Viethamese streetgangs. (7
RT 1460.) His job entailed continuouscontactwith Vietnamese
gang members. (7RT 1464.) He talked togang membersabout
their lifestyles, expectationsthat gang membershave within
their culture, and othergang concepts.(7RT 14653466.) He
investigatedcrimes committedby VFL gang members, and talked
toVFL gang members. (7 RT 1485.) He alsorevieweddocuments
and reportsrelating toconvictionsand crimes committedby VFL
gang members. (7RT 1529.) In addition, he wrotea paper about
home invasion robberiesby Asian gangs. (7RT 1462.)

Todd, a probationofficer,wasassignedto the gang unit in
Garden Grove from 1995until 1999 when he waspromotedto
supervisor (6RT 1147). He workedwith the police department
and the District Attorneys Officein connectionwith gang cases.
(6RT 1147.) He also attendedconferencesand trainings
regarding gangs. (6RT 1148). About half of Todds caseloadwas
Asian gang members. (6RT 1150.) Todd talked toAsian gang
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membersabout the expectationswithin their gang culture,
tattoosand the significanceof tattoosand the conceptofrespect
and bragging. (6RT 11504151.) In addition, he exchanged
information with otherinvestigatorsand detectiveswhoworked
the gang detail in that area; he met weekly with the individuals
on his team and attendedlarge monthly meetingswhereagencies
sharedintelligence. (6RT 11513152).

Accordingly, Nye and Todd relied on well-recognizedsources
in the area of their expertisein reaching their opinions about the
meaning of Trans forgive” tattoo.Under thelaw at the time of
trial, Nye also had reliable basesforreaching his opinions
regarding: whetherthe VFL wasa criminal streetgang;
whether,as posedin a hypothetical, the chargedcrimes were
done for the benefitof, at the directionof, or in associationwith
the VFL topromote, further, and assistin the criminal conductof
the gang; and whetherPlata and Tran weregang members.

As discussedin SectionXVIll, ante under Sanchez, the true
finding on the gang enhancementshould be reversedbecauseNye
related case-specifithearsay toestablish the predicateoffenses.
However, even under Sanchezs principles, Nyes opinion
regarding Tran and Platas gang membership, and Nye and
Todds opinion regarding the meaning of the forgive” tattoowere
properly supportedby the application of the experts'background
knowledgeto the specificfactsof this case. (See SectionXIX.A,

B, ante)
Tran complains that Nye and Todd failed toprovide

sufficientdetails regarding the factualbasesfor their opinions.
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(SecondSupp. AOB 120430.) But, the prosecutionhaving laid a
foundationof general acceptancdor the expert testimony, it was
up toTran tochallenge the foundationby, forexample, cross
examination, theintroductionofcontraryevidence,a motionin
limine, a motiontostrike, orin argument tothejury that the
testimonywasunreliable. (Valencia, supra, 11 Cal.5th at p. 838,
fn. 16.) Furthermore, Tran could have asked tovoir dire the
expertsprior totheir testimonyand probedthe acceptabilityof
their methodology. (Veamatahau, supra, 9 Cal.5th at pp. 3435.)
Tran did none of thesethings.

Even assuming the trial courtfailed in carrying outits
gatekeepingduties, sucherror washarmless beyonda reasonable

doubtfor the reasonsdiscussedin SectionsXIX.C and XX, ante

XXILT RAN 'S DEATH SENTENCE IS NOT UNCONSTITUTIONAL
BECAUSE HE WAS 20YEARS OLD WHEN HE COMMITTED THE
CAPITAL  CRIME

Tran argues that becausehe was 20years old at the time he
committedthe chargedcrimes, his death sentenceviolates the
Eighth Amendment. (SecondSupp. AOB 135396.) This
argument is substantially the same as Platas Argument X
(Platas Supp. AOB 3674), whichTran joined.’™ Respondent

4 Tran updatessomeofthe statisticsand adds an
argument that the special circumstancesn this casefail to
adequately narrow the classof personseligible for the death
penalty becausethey do not allow the trier of factto considerthe
hallmarks of youthidentified in Roper.” (SecondSupp. AOB
191.) BecauseTrans additional argument is basedon the same
premise that 18- to 20-year-oldoffenderscategoricallylack
sufficientculpability tobe subjectedtothe death penalty, thereis
no need toaddressthis argument separately.

38



addressedthis argument in Respondents Supplemental Brief,
pages1121, and will notrepeat the argument here.

Respondentonly adds that this Court recentlyrejecteda
claim that the death penalty violates the Eighth Amendments
prohibition against €ruel and unusual” punishment when
applied todefendantswhowere 21 years or younger at the time
they committedtheir crimes. (Peoplev. Flores (2020 Cal.5th
371,429.) The Court determined that Flores had failed to
establisha national consensusthat there should be a categorical
bar on the death penalty for defendantswhowerebetweenthe
agesof18and 21 at the time they committedtheir offenses.
(Ibid.) The Court also found unpersuasive Floress argument
that the death penalty is inherently unreliable for thoseages18
to21. (Id. atp. 430.)

Tran has failed toestablisha basis for moving theline
drawn by Roper v. Simmons (200554 3U.S. 551at 18 years of
ageto21. Of course,the” gualities that distinguish juveniles
from adults do not disappear when an individual turns 18" but
nevertheless,the” age of 18is the point wheresocietydraws the
line for many purposesbetweenchildhood and adulthood'” and is
“ the age at which theline fordeath eligibility oughttorest.’”
(Peoplev. Powell (2018)6 Cal.5th 136,1911492.)

XXUL.T HERE WAS NO CUMULATIVE ERROR

Tran argues that cumulative prejudice fromall of the errors
alleged in his briefing requires reversal of the guilt verdict, the
special circumstancefindings, and the verdict of death. (Second
Supp. AOB 194196.)
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This courthas recognizedthat multiple trial errorsmay
have a cumulative effect. (Peoplev. Hill (1998)17 Cal.4th 800,
844848;Peoplev. Holt (1984)37Cal.3d 436,458459.) The
relevant inquiry is whetherthe error, individually or
cumulatively, significantly influence[d] the fairnessof
defendants trial or detrimentally affect[ed]the jurys
determination of the appropriate penalty.” (Peoplev. Valdez
(20043B2Cal.4th 73,139.)

If the reviewing courtrejectsall ofa defendants claims of
error, it should also rejectthe contentionof cumulative error.
(Peoplev. Anderson (2001)25Cal.4th 54 3,606;Peoplev. Bolin
(199818 Cal.4th 297,335.) Similarly, a defendants cumulative
error claim should be rejectedwhere the fewerrors found or
assumedhave beendeemedharmless. (Peoplev. Williams (2015)
61Cal.4th 1244 1291[rejectingclaim of cumulative effectof
error committedduring bothphasesoftrial becausecourteither
foundno error or, in instanceswhereerror was found or
assumed, no prejudice]; Peoplev. Bonilla (200741 Cal.4th 313,
360[cumulative effectof twoerrors wasnot prejudicial and did
not require reversal of the death sentencebecauseeacherror
independently washarmless]; Peoplev. Jablonski (200637
Cal.4th 774,837[finding no cumulative error where effectof few
demonstratedwasharmless].)

As discussedin detail in respondentSvarious briefs, any
errorswerefewin number and harmless. Therefore, therewas
little if any error toaccumulate,and Tran cannotestablish

cumulative error.
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CONCLUSION
Respondentagreesthat the true finding on the gang
enhancementshould be reversed. However, for the reasonsset
forthin Respondents Brief, Respondents Supplemental Brief,
and Respondents SecondSupplemental Brief, therestofthe
judgment should be affirmed. Provided that therestofthe
judgment is affirmed, the People forgoremand for retrial of the

gang enhancement.
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