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RESPONSE TO AMICUS CURIAE BRIEF OF THE 
CALIFORNIA ATTORNEY GENERAL 

INTRODUCTION 

The Attorney General urges the Court to sidestep a key 

term of the parties’ insurance contract based largely on the fact 

that plaintiff has styled her claim as one under the UCL rather 
than as a breach of contract or tort action.  But no matter what 

label she gives to her claims, she is bound by her agreement that 

any claims “on the policy” must be brought within one year.  
Accordingly, the only real question before this court is one of 

contract interpretation and enforcement.   

The Attorney General does not appear to dispute that a 
UCL claim cannot lie if it is barred by generally applicable legal 

principles.  That includes constitutional principles, jurisdictional 

principles, equitable limitations on remedies, and—most 
important for present purposes—principles of contract law.  

Nothing in the UCL or this Court’s decision in Cortez v. Purolator 

Air Filtration Products Co. (2000) 23 Cal.4th 163 (Cortez) dictates 

that contractual conditions relating specifically to the time for 
filing a lawsuit are unenforceable.  

Turning, then, to whether the contract bars plaintiff’s UCL 

claim for injunctive relief, this Court should apply the plain 
language of the one-year suit provision, which governs the 

“recovery of any claim” filed in a “court of law or equity.”  (Ins. 

Code, § 2071, emphasis added.)  The clause does not refer to the 
recovery of monetary damages or otherwise limit the reach of the 

one-year suit provision.  On its face, the clause imposes an 
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obligation on insureds to promptly pursue any claim invoking 

rights created by the policy within one year, no matter what form 
of relief the insured may seek, and no matter what legal theory 

an insured may pursue.  That interpretation of the contract is the 

only interpretation that gives effect to all the language in the 
one-year suit provision. 

ARGUMENT 

I. The scope of the UCL is limited by generally 
applicable legal principles, including principles of 
contract law that the Attorney General sidesteps. 

The Attorney General argues that because the UCL is 
broad in scope, its statute of limitations is “universally 

applicable,” and there is “no need to look beyond the statutory 

text.”  (Attorney General’s Amicus Curiae Brief (AG ACB) 28.)  
But while the UCL is broad, it “cannot be used to state a cause of 

action the gist of which is absolutely barred under some other 

principle of law.”  (Stop Youth Addiction, Inc. v. Lucky Stores, Inc. 
(1998) 17 Cal.4th 553, 566, superseded by statute on another 

ground as stated in Arias v. Superior Court (2009) 46 Cal.4th 

969, 982.)   
In other words, it is necessary, but not sufficient, for a 

plaintiff to meet the statutory conditions for bringing a UCL 

action.  The plaintiff must not only file a timely lawsuit within 
the statute of limitations, but must also, for example, maintain 

standing and establish that a business practice is unfair, 

unlawful, or fraudulent within the meaning of the UCL.   
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But the plaintiff must also meet any other generally 

applicable conditions for filing suit, such as proper service of the 
complaint and adherence to venue requirements.  It should be 

beyond dispute that, if a plaintiff’s complaint runs afoul of a 

statutory bar that is not specific to UCL claims, such as that 
found in government immunity statutes or the anti-SLAPP 

statute, the case could not go forward even if a UCL violation 

were otherwise cognizable.  Similarly, if a plaintiff’s UCL claim 
contravenes generally applicable constitutional, jurisdictional, or 

equitable principles, the claim cannot go forward. 

There are thus numerous examples of this Court refusing 
to allow otherwise viable UCL claims where doing so would run 

afoul of other important legal principles.  (See, e.g., Blatty v. New 

York Times Co. (1986) 42 Cal.3d 1033, 1040, 1044, 1048 

[plaintiff’s UCL claim was barred for failure to satisfy First 
Amendment requirements]; Loeffler v. Target Corp. (2014) 58 

Cal.4th 1081, 1125 [although “the reach of the UCL is broad,” it 

“is not without limit”; UCL claim that related to sales tax refunds 
was barred by administrative exhaustion requirement]; Charles 

J. Vacanti, M.D., Inc. v. State Comp. Ins. Fund (2001) 24 Cal.4th 

800, 827–828 [some UCL claims fell under exclusive jurisdiction 
of Workers’ Compensation Appeals Board]; see also 

Manufacturers Life Ins. Co. v. Superior Court (1995) 10 Cal.4th 

257, 267 (Manufacturers Life) [approving holding of Court of 
Appeal that, because the Unfair Insurance Practices Act (UIPA) 

does not create a private right of action for violations of its 

provisions, “a plaintiff may not ‘plead around’ that limitation by 
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casting a cause of action based on a violation of the UIPA as one 

brought under the [UCL]”]; Aton Center, Inc. v. United 

Healthcare Ins. Co. (2023) 93 Cal.App.5th 1214, 1248 [UCL claim 

for equitable relief is barred where plaintiff has adequate remedy 

at law]; Cortez, supra, 23 Cal.4th at pp. 180–181 [“In deciding 
whether to grant the remedy or remedies sought by a UCL 

plaintiff, the court must permit the defendant to offer [equitable] 

considerations”].) 
Common law principles of contract enforcement are no 

different.  Indeed, this Court has already explained that the 

UCL’s statute of limitations “is not a limitations statute in which 
the Legislature has assumed the task of articulating the specific 

ways in which established common law principles may or may 

not apply.”  (Aryeh v. Canon Business Solutions (2013) 55 Cal.4th 

1185, 1193.)  That “silence triggers a presumption in favor” of 
applying “settled” common law principles to the UCL statute of 

limitations.  (Ibid.)  And it is “well-settled” that bargained-for 

contractual limitations periods are enforceable and do not violate 
public policy.  (Beeson v. Schloss (1920) 183 Cal. 618, 622.)   

Thus, if a plaintiff’s UCL claim runs afoul of a contractual 

bar such as that found in a release or a provision limiting the 
time to file suit, the claim cannot go forward.  That is why courts 

regularly honor contractual conditions when assessing the 

viability of a UCL claim.  (See ABOM 42–43 [collecting cases 
enforcing contractual conditions on lawsuits to UCL actions].)  
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II. Nothing in Insurance Code section 2071 or in the 
parties’ insurance contract suggests that the one-
year suit provision is less enforceable than any other 
contract provision that might bar a UCL claim. 

The one-year suit provision in Insurance Code section 2071 
states: “No suit or action on this policy for the recovery of any 

claim shall be sustainable in any court of law or equity unless all 

the requirements of this policy shall have been complied with, 
and unless commenced within 12 months next after inception of 

the loss.”  (Emphasis added.)  There is certainly nothing 

untoward about including a legislatively endorsed one-year suit 
provision in an insurance policy.  (See ABOM 20–23.)   

It so happens that the one-year suit provision and the UCL 

statute of limitations each impose a time limit on filing suit.  
What the Attorney General fails to appreciate, however, is that 

this superficial similarity does not mean the UCL statute 

overrides the operation of the one-year suit provision, so as to 
deny its enforceability even while other contractual defenses to a 

claim remain intact. 

“Limitations periods in insurance policies are not ‘statutes’ 
of limitation; they are contractual limitations on the insurer’s 

liability.”  (Great American West, Inc. v. Safeco Ins. (1991) 226 

Cal.App.3d 1145, 1151.)  Contractual limitations periods “operate 
distinct and apart from the statutory limitations period set by the 

state legislature,” and by enacting a statute approving the 

longstanding limitations provisions in insurance policies, 
“California has taken the limitation off the law library shelves 

and made it a matter of contract.”  (Wetzel v. Lou Ehlers Cadillac 
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Group Long Term Disability Ins. Program (9th Cir. 2000) 222 

F.3d 643, 648.)  In fact, even outside the context of insurance 
policies, it is well settled that “parties have a contractual right to 

opt out of the statutorily mandated limitations periods” for civil 

actions.  (Brisbane Lodging, L.P. v. Webcor Builders, Inc. (2013) 
216 Cal.App.4th 1249, 1262, emphasis added, citing Code Civ. 

Proc., § 360.5.)  That is because the Legislature “has expressly 

recognized that statutory limitations periods are not imbued with 
any element of nonwaivable ‘public policy.’ ”  (Ibid.; see 

Handoush v. Lease Finance Group, LLC (2019) 41 Cal.App.5th 

729, 734, fn. 3 [unlike other consumer protection statutes, “the 

UCL does not contain an antiwaiver provision”].) 
The Attorney General dismisses the fact that plaintiff 

“contractually agreed” to a suit-presentation time limit that is 

shorter than the statute of limitations, noting that the one-year 
suit provision is coextensive with and authorized by a statute, 

and therefore principles of statutory construction apply.  (AG 

ACB 28, citing Galanty v. Paul Revere Life Ins. Co. (2000) 23 
Cal.4th 368, 374 [holding rules of statutory construction apply to 

policy language required by statute].)  That argument confuses 

the question of interpreting the provision (which we discuss in the 
next section of this brief) with enforcing it.  Regardless of how the 

one-year suit provision is construed, it still must be enforced as a 

contract.  Authority addressing tools for construction provide no 
support to the notion that the one-year suit provision is 

unenforceable because a statute of limitations also applies to 

UCL claims.  Carried to its logical extension, the Attorney 
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General’s position would mean that the one-year suit provision 

would never apply, even in breach of contract and bad faith 
actions, because a statute of limitations exists to govern each.  

(See Code Civ. Proc., §§ 337, 339.)   

The important point here is that this case does not present 

a choice between two conflicting statutory schemes.  Rather, it 

presents a question of contract interpretation and enforcement: 

When honoring the contracting parties’ agreement, does the 
clause governing an action “on the policy” for the “recovery of any 

claim” that is filed “in any court of law or equity” include UCL 

claims for injunctive relief?  As we now explain, the answer on 
the facts alleged here is yes.  

III. The one-year suit provision does not impose a 
timeliness condition on all UCL actions against 
insurers, but properly construed, it does bar the one 
alleged in this case.   

A. The Attorney General misinterprets State 
Farm’s position, which proposes a principled 
construction of the one-year suit provision 
consistent with its plain language. 

Not every claim against an insurer arises from claims 

handling or withholding of policy benefits, and thus not every 

claim against an insurer is “on the policy” within the meaning of 
the one-year suit provision.  Thus, for example, the provision may 

not apply where an insurer refuses to issue title policies on 

property acquired at a tax sale (see Quelimane Co. v. Stewart 

Title Guaranty Co. (1998) 19 Cal.4th 26), engages in an unlawful 

boycott (see Manufacturers Life, supra, 10 Cal.4th 257), includes 

improper premium charges in all of its policies (see Troyk v. 
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Farmers Group, Inc. (2009) 171 Cal.App.4th 1305), improperly 

uses the absence of prior insurance as a criteria in determining 
eligibility for a good driver discount and insurability (Donabedian 

v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968), or, in the case of 

a life insurer, misleads its insureds into believing it was 
beneficial to use the cash surrender value of their policies to 

purchase new policies (Wilner v. Sunset Life Ins. Co. (2000) 78 

Cal.App.4th 952). 

However, where the UCL action depends on the insured’s 
presentation of a claim, and allegations that the insurer has 

improperly adjusted the claim, it is “on the policy” within the 

most logical reading of that phrase.  Stepping back to view that 
phrasing in context, such UCL claims—like similar insurance 

bad faith claims—are “on the policy” for the “recovery of any 

claim” that is filed “in any court of law or equity.”   
It is no coincidence that plaintiff’s UCL allegations in state 

court closely track the allegations underlying her bad faith claim 

in federal court.  (1 CT 117; ABOM 29.)  The UCL claim here 
should be deemed subject to the one-year suit provision for the 

same reason that courts routinely hold that bad faith claims are 

likewise subject to the one-year suit provision.  (ABOM 28–31.) 
As we next explain, the Attorney General’s arguments to 

the contrary fail to grant the parties’ agreed upon terms the 

deference to which they are owed when read in the context of the 
policy as a whole. 
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B. The Attorney General’s proposal to limit the 
one-year suit provision to actions seeking 
damages fails to account for the plain language 
of the provision, which covers actions “in any 
court of law or equity.” 

In the Attorney General’s view, the word “claim” in the one-
year suit provision does not refer to claims asserted in court, but 

instead refers to “insurance claims—that is, claims for payment 

that policyholders submit to their insurers.”  (AG ACB 29.)  
Therefore, the Attorney General argues, the suit limitation 

provision applies only to actions seeking to “recover damages for 

a disputed insurance claim.”  (Ibid., emphasis added.) 
The first problem with that argument is that it bypasses 

the first four words of the provision, which provide that “no suit 

or action” will lie for the recovery of any claim unless the suit or 
action is commenced within a year after inception of the loss.  

The plainest reading of that language is that a “suit or action” 

that asserts any “claim”—whether for damages, restitution, 
rescission, declaratory relief, or injunctive relief—is subject to the 

one-year condition. 

The second problem with the Attorney General’s argument 

is that the statute refers to actions “in any court of law or equity.”  
The words “recovery” and “claim” cannot be limited in the fashion 

advanced by the Attorney General because an action for damages 

“has no place in a court of equity.”  (Flood v. Templeton (1905) 
148 Cal. 374, 378).  The Attorney General’s interpretation 

improperly nullifies the statute’s plain language covering 
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equitable actions.1  (See Code Civ. Proc., § 1858 [courts may not 

“omit what has been inserted” into statute]; see also Tuolumne 

Jobs & Small Business Alliance v. Superior Court (2014) 59 

Cal.4th 1029, 1039 (Tuolumne) [“An interpretation that renders 

statutory language a nullity is obviously to be avoided”].) 
Other language in the Insurance Code supports State 

Farm’s interpretation.  In a related statute, the Legislature chose 

to revive otherwise time-barred law suits for “any insurance 
claim for damages” arising out of the Northridge earthquake.  

(Code Civ. Proc., § 340.9.)  The absence of such language in the 

one-year suit provision is further evidence that the Legislature 
did not intend to limit parties’ ability to enter into enforceable 

contract provisions governing actions in equity as well as for 

damages.  (See In re Jennings (2004) 34 Cal.4th 254, 273 [“ ‘It is a 

settled rule of statutory construction that where a statute, with 
reference to one subject contains a given provision, the omission 

of such provision from a similar statute concerning a related 

subject is significant to show that a different legislative intent 
existed with reference to the different statutes’ ”].) 

The Attorney General asserts that “State Farm has offered 

no theory of how a UCL injunction could constitute recovery of an 
insurance claim under [Insurance Code] section 2071.”  (AG ACB 

 
1  Thus, even if the Attorney General is correct that the word 
“claim” means “insurance claims,” the statute must be read to 
account for both legal and equitable relief sought in court.  
Accordingly, under the AG’s interpretation of “claim,” the clause 
“recovery of any claim” means recovery of judicial relief following 
the denial of an insurance claim. 
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32–33.)  The point is a non sequitur.  The prayed-for remedy of an 

injunction does not “constitute” recovery of an “insurance claim.”  
Rather it is one remedy that may be available for a “claim” in a 

“suit or action” that is “on the policy.”   

In sum, the language on which the Attorney General relies 
is best interpreted as referring to the recovery of judicial relief—

equitable or legal—related to the denial of policy benefits.  

Indeed, as State Farm noted, it is common for an insured to seek 
declaratory relief after the denial of benefits, and such actions 

are obviously “on the policy” even though they seek no damages.  

(ABOM 37.)  State Farm’s interpretation is the only one that 
harmonizes the “recovery of any claim” and the “in any court of 

equity” clauses.  (See Code Civ. Proc., § 1858 [courts should “give 

effect to all” language in the statute]; see also Tuolumne, supra, 
59 Cal.4th at p. 1038 [“It is a maxim of statutory interpretation 

that courts should give meaning to every word of a statute”].)      

C. The Attorney General’s interpretation of “on
the policy” as applying only to actions that
invoke rights under the policy is too narrow
and, in any event, plaintiff’s UCL action is “on
the policy” even under that interpretation.

Like plaintiff, the Attorney General argues that an action 

is “on the policy” only if it “invokes rights created by the policy to 

challenge the insurer’s denial of a particular insurance claim.”  
(AG ACB 30; see OBOM 11.)  In the Attorney General’s view, 

that interpretation means that plaintiff’s UCL action is not “on 

the policy.”  (AG ACB 33–40.)  He is wrong on both counts. 
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First, an action under any legal theory is “on the policy” if 

it challenges the insurer’s handling of a claim for policy benefits.  
(See Velasquez v. Truck Ins. Exchange (1991) 1 Cal.App.4th 712, 

719 [explaining that, where an insured’s action, regardless of its 

label, “is based on allegations relating to the handling of a claim 
or the manner in which it is processed, it is an action ‘on the 

policy’ and, therefore, subject to the limitations bar” found in 

contractual one-year suit provisions].)  As State Farm explained, 
that interpretation fulfills the Legislature’s purpose in endorsing 

the one-year suit provision, which is designed to prevent stale 

challenges to carriers’ handling of insurance claims.2  (ABOM 25–
27.)   

Second, even if this Court agrees with the Attorney 

General’s interpretation of “on the policy,” that interpretation 

 
2  The Attorney General argues that the purpose of the one-year 
suit provision is to prevent insurance fraud by policyholders.  (AG 
ACB 40–45, citing Bollinger v. National Fire Ins. Co. of Hartford, 
Conn. (1944) 25 Cal.2d 399, 407, superseded by statute on 
another ground as stated in American Broadcasting Companies, 
Inc. v. Walter Reade-Sterling, Inc. (1974) 43 Cal.App.3d 401, 406.)  
But as Bollinger explains, limitations periods apply “ ‘even if one 
has a just claim’ ” (not a fraudulent one) because “ ‘the right to be 
free of stale claims in time comes to prevail over the right to 
prosecute them.’ ”  (Bollinger, at p. 407, quoting Order of 
Railroad Telegraphers v. Railway Express Agency (1944) 321 U.S. 
342, 348 [64 S.Ct. 582, 88 L.Ed. 788].)  Thus, preventing fraud 
and preventing stale challenges to the insurer’s handling of a 
claim are two sides of the same coin: both are achieved by “ ‘an 
early trial of the matters in dispute’ ” and the swift “ ‘production 
of evidence upon which the rights of the parties may depend.’ ”  
(Ibid.)  Those goals are obviously defeated if the one year suit 
provision is not enforced as written. 
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nevertheless establishes that plaintiff’s UCL claim in this case is 

subject to the one-year suit provision.  The Attorney General 
argues that plaintiff is not enforcing “legal duties arising from 

the policy” (AG ACB 40) or challenging State Farm’s “denial of a 

claim based on the terms of the policy” (AG ACB 38).  To the 
contrary, that is precisely what plaintiff is doing.   

Even a cursory review of Plaintiff’s allegations—which the 

Attorney General hardly references in his argument—establishes 
that plaintiff is invoking “legal duties arising from the policy.”  

(AG ACB 40.)  Plaintiff’s complaint describes the scope of her 

policy, including State Farm’s “obligation[s]” under that policy, 
and the nature of the claim she submitted to State Farm.  (1 CT 

184–185; see ABOM 28.)  Plaintiff then alleges that State Farm 

failed to fulfill its obligations to adequately investigate her claim, 
give as much consideration to her interests as those of its own, 

and provide a reasonable basis for denying her claim.  (1 CT 185–

188; see ABOM 28–31.)  Plaintiff’s UCL claim specifically asserts 

that “State Farm does not accept th[ese] legal obligation[s]” and 
“will continue to violate its legal obligations.”  (1 CT 196.)  

As State Farm explained, these obligations that State Farm 

allegedly breached are contractual obligations that arise from 
State Farm’s promise of good faith and fair dealing—a promise 

that is “ ‘implied in every insurance contract.’ ”  (ABOM 48–49, 

quoting Safeco Ins. Co. of America v. Parks (2009) 170 
Cal.App.4th 992, 1003.)   

The Attorney General attempts to distinguish bad faith 

cases by suggesting that UCL actions “do not depend on implied 
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contractual policy terms.”  (AG ACB 38.)  Sometimes they do, and 

sometimes they don’t.  A UCL action that relates to unlawful 
calculation of premiums, action in restraint of trade, or redlining 

may not depend on an insured’s policy terms and presentation of 

a claim under those terms.  But here, plaintiff’s allegations 
demonstrate her claim does depend on her contractual 

relationship with State Farm vis-à-vis her claim for policy 

benefits to rebuild a deteriorating staircase that rotted over time.  
Regardless whether a UCL claim could be asserted against an 

insurer without invoking rights under the policy, plaintiff’s UCL 

claim in this case is a UCL claim that does invoke rights under 
the policy.  The allegations in her complaint make that 

abundantly clear, and the Attorney General makes no serious 

effort to engage with those allegations or respond to State Farm’s 

argument that plaintiff’s claim alleges a breach of contractual 
terms.  (ABOM 48–49.) 

Accordingly, plaintiff’s UCL action for injunctive relief falls 

squarely within the one-year suit provision in her contract.  

D. This Court should reject the Attorney General’s 
exhortation to limit and even nullify the one-
year suit provision simply to allow UCL claims 
to go forward. 

The Attorney General is not a contracting party who is 
bound by the one-year suit provision, and is not otherwise 

constrained by standing requirements when asserting UCL 

claims for injunctive relief to combat unfair, unlawful, or 
fraudulent business practices.  If an insurer is engaging in a 

practice such as what plaintiff alleges here, and if that practice 
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violates the UCL, there is no bar to court action to stop the 

practice.  (ABOM 53–54.) 
A private citizen, however, does not and should not have 

the full powers of the Attorney General.  “[A]n action under the 

UCL ‘is not an all-purpose substitute for a tort or contract 
action.’ ”  (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 

Cal.4th 1134, 1150.)  When private enforcement of the UCL in 

the form of “non-class class actions” was running rampant, 
Proposition 64 was passed to curb the abuse.  And in the context 

of litigants asserting a private right of action under the UCL, this 

Court has recognized that those litigants are subject to otherwise 
applicable defenses against their claims, even when they label 

the claim as one under the UCL.  (See ante, Part I.) 

The Attorney General, however, urges that a private 

litigant like plaintiff here should be freed from at least one 
generally applicable constraint—the one-year suit provision in 

her insurance policy—so she can “hedge against the risk” that 

her claims under other theories may be barred.  (AG ACB 23.)  
That is not a principled basis for applying an unduly narrow 

construction of the one-year suit provision. 

IV. The Attorney General misconstrues the gravamen 
test, which has no bearing here unless this Court 
believes the issue is a contest between two 
conflicting limitations provisions.  

The Attorney General asserts that State Farm is 

advocating for a “universally applicable” gravamen test.  (AG 
ACB 20.)  On the contrary, State Farm does not believe the 

gravamen test applies at all unless this Court believes the issue 
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presented is not one of contract interpretation, but rather is one 

of a binary choice between two limitations provisions, with one 
rendering the other unenforceable.  (ABOM 20–32 [explaining 

that State Farm’s primary contention is that this is a case about 

enforcing bargained-for contractual terms].)  State Farm’s 
gravamen analysis is a fallback argument to address that 

possibility.   

The Attorney General also argues that the gravamen test 
applies only when a court must decide between two of the general 

statutes of limitations contained in Title 2 of Part 2 of the Code of 

Civil Procedure.  (AG ACB 21–25; see Code Civ. Proc., § 312 et 
seq.)  He is wrong.  Courts regularly apply the gravamen test 

when deciding between a general statute of limitations in that 

Code, and a statute of limitations in another Code.  (See Hensler 

v. City of Glendale (1994) 8 Cal.4th 1, 22 [applying gravamen test 

to decide between statutes of limitations in Code of Civil 

Procedure and Government Code]; Raja Development Co., Inc. v. 

Napa Sanitary District (2022) 85 Cal.App.5th 85, 93 [same]; H. 

Russell Taylor’s Fire Prevention Service, Inc. v. Coca Cola 

Bottling Corp. (1979) 99 Cal.App.3d 711, 720 [applying gravamen 

test to decide between statutes of limitations in Commercial Code 
and Code of Civil Procedure].)  Courts also apply the gravamen 

test where, as here, neither of the two potential statutes of 

limitations are part of the Code of Civil Procedure.  (See 
Campana v. East Bay Municipal Utility Dist. (2023) 92 

Cal.App.5th 494, 499–500 [applying gravamen test to decide 
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between statutes of limitations in Government Code and Public 

Utilities Code].) 
The Attorney General emphasizes section 312 of the Code 

of Civil Procedure, which states that the statutes of limitations 

“in this title” apply unless “a different limitation is prescribed by 
statute.”  The Attorney General argues that, because the UCL 

statute of limitations is a “different limitation [that] is prescribed 

by statute,” that ends the matter.  (AG ACB 22.) 
But State Farm is not relying on a statute of limitations “in 

this title” (i.e., in Title 2 of Part 2 of the Code of Civil Procedure).  

State Farm is relying on the one-year suit provision in its own 
insurance policy as permitted under Insurance Code section 

2071.  Section 312 of the Code of Civil Procedure says nothing 

about how to decide between two competing statutes of 
limitations when neither is in Title 2 of Part 2 of the Code of Civil 

Procedure, much less when one of them appears in a contract 

between the parties.   
Finally, the Attorney General fails to come to grips with the 

holding in Foxen v. Carpenter (2016) 6 Cal.App.5th 284, 296 that 

a specific statute of limitations trumps a more general one.  (AG 

ACB 24.)  Courts regularly apply the rule, consistent with Foxen, 
that “[a] specific provision relating to a particular subject will 

govern in respect to that subject, as against a general provision, 

although the latter, standing alone, would be broad enough to 
include the subject to which the more particular provision 

relates.”  (Committee for a Progressive Gilroy v. State Water 

Resources Control Bd. (1987) 192 Cal.App.3d 847, 859 [applying 
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that rule and holding statute of limitations in Public Resources 

Code trumped statute of limitations in Water Code]; see Capitol 

Racing, LLC v. California Horse Racing Bd. (2008) 161 

Cal.App.4th 892, 902 [holding challenge to an administrative 

agency’s decision is governed by statute of limitations specific to 
that agency rather than the statute applicable to agency 

decisions generally].)  That is particularly true where, as here, 

the Legislature enacted the more specific statute of limitations to 
advance particular policy goals.  (See Stoll v. Superior Court 

(1992) 9 Cal.App.4th 1362, 1368 [applying specific statute of 

limitations for legal malpractice claims to plaintiff’s claim against 
attorney for breach of fiduciary duty to avoid “increas[ing] the 

very insurance costs the legislature sought to decrease”].) 
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CONCLUSION 

For the foregoing reasons, and the reasons in State Farm’s 

Answer Brief on the Merits, this Court should hold that plaintiff’s 
UCL action is barred by the one-year suit provision in the parties’ 

contract. 
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43 Cal.App.3d 401, 117 Cal.Rptr. 617


AMERICAN BROADCASTING COMPANIES,
INC., et al., Cross-complainants and Appellants,


v.
WALTER READE-STERLING, INC., Cross-defendant and Respondent


Civ. No. 31708.
Court of Appeal, First District, Division 2, California.


November 22, 1974.


SUMMARY


In an action arising out of allegedly unauthorized television use of certain film produced by
plaintiff, one of the defendants cross-complained against another for indemnification pursuant to
a contract, for any sums for which it might be found liable to plaintiff, and for costs and expenses,
including reasonable attorney's fees, incurred in defending the case. A motion for nonsuit as to the
claim for costs and expenses was granted on the basis that such cause of action was prematurely
brought because there had been no payment of the attorney fees and costs, a condition precedent to
recovery under Civ. Code, § 2778, setting forth rules for interpretation of a contract of indemnity.
The rest of the case proceeded, and the jury returned a verdict against plaintiff and in favor of all
defendants, and against the defendant claiming indemnity. In thereafter entering the judgment of
non-suit as to the claim for attorney fees and costs, the court adopted a version submitted by the
cross-defendant, which did not contain language to the effect that it was not an adjudication on the
merits. The cross-complainant had submitted a version containing such language, as permitted by
Code Civ. Proc., § 581c. (Superior Court of the City and County of San Francisco, No. 549880,
Leland J. Lazarus, Judge.)


On appeal by the cross-complainant, the Court of Appeal modified the judgment of nonsuit by
specifying that it not operate as an adjudication on the merits, and, in all other respects, and as
so modified, it affirmed the judgment. The court held that the trial court's failure to specify in the
judgment that it was not an adjudication on the merits constituted a prejudicial abuse of discretion.
In so holding the court cited the principle that when an action has been brought prematurely
because a condition precedent necessary to the cause of action has not been complied with, the
*402  plaintiff is not precluded from maintaining an action after his claim has matured, and in
such a case, the doctrine of res judicata does not constitute a bar to his recovery. (Opinion by Kane,
J., with Taylor, P. J., and Rouse, J., concurring.)
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Dismissal and Nonsuit § 78--Nonsuit--Order and Effect Thereof.
Under the provision of Code Civ. Proc., § 581c, that a judgment of nonsuit operates as an
adjudication on the merits, unless the trial judge provides otherwise, the trial court is vested with
discretion to make a nonsuit either an adjudication on the merits or not.


(2a, 2b, 2c)
Indemnity § 10--Operation and Interpretation--Accrual of Right to Indemnity Against Loss or
Damage.
In granting a judgment of nonsuit as to a claim for indemnification for attorney fees and costs
under a contract providing therefor, the trial court abused its discretion in giving the judgment res
judicata effect by failing to specify, as permitted by Code Civ. Proc., § 581c, that it should not so
operate, where the motion for the judgment was made on the basis that the indemnitees had failed
to prove actual payment of the amount claimed as required by Civ. Code, § 2778, before a person
indemnified may recover, where the motion was granted solely on that basis, where the record
showed that the indemnitees entertained a bona fide mistaken idea with regard to the applicability
of the statute to their claim, and where the institution of another action for recovery of the fees
appeared entirely justified and in full accord with the contractual obligation which the indemnitor
had voluntarily assumed for a valuable consideration.


[See Cal.Jur.3d, Contribution and Indemnification, § 47; Am.Jur.2d, Indemnity, § 29.]


(3)
Judgments § 350--Res Judicata--Judgment as Merger or Bar--What Constitutes Judgment on the
Merits.
When an action has been brought prematurely because a condition precedent necessary to the
cause of action has not been complied with, the plaintiff is not precluded from maintaining an
action after his claim has matured, and *403  in such a case the doctrine of res judicata does not
constitute a bar to his recovery.


(4)
Judgments § 349--Res Judicata--Judgment as Merger or Bar--Necessity That Judgment Be on
Merits.
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A judgment is a bar to a subsequent action only where an identical issue was decided in a prior
case by a final judgment on the merits.


(5)
Judgments § 409--Res Judicata--Estoppel in Action on Different Claim or Cause--Scope of
Adjudication and Matters Concluded--Subsequent Change in Fact, Condition, Status or Right.
The theory of estoppel by judgment of res judicata extends only to the facts in issue as they existed
at the time the judgment was rendered and does not prevent a re-examination of the same questions
between the same parties where in the interim the facts have changed or new facts have occurred
which may alter the legal rights of the parties. When other facts or conditions intervene before a
second suit, furnishing a new basis for the claims and defenses of the respective parties, the issues
are no longer the same and the former judgment cannot be pleaded in bar of the second action.


(6)
Judgments § 350--Res Judicata--Judgment as Merger or Bar--What Constitutes Judgment on the
Merits.
A valid and final personal judgment for the defendant which rests on the prematurity of the action
or on the plaintiff's failure to satisfy a precondition to suit, does not bar another action by the
plaintiff instituted after the claim has matured, or the precondition has been satisfied, unless a
second action is precluded by operation of the substantive law or the circumstances are such that
it would be manifestly unfair to subject the defendant to such an action.


(7)
Indemnity § 21--Actions--Trial--Verdict.
A jury verdict finding against a defendant in a civil action on its cross-complaint against another
defendant for indemnity pursuant to a contract was not a conclusive determination that there was
no indemnity obligation at all, where the jury returned a verdict against plaintiff and in favor
of all defendants, where the prior granting of a motion for nonsuit as to defendant indemnitee's
claim for indemnification for attorneys' fees had effectively removed the question of such fees
from the consideration of the jury, and it was instructed to that effect, and where, under *404  the
instructions given, the jury's verdict might well have been rendered on the sole basis that it had
found against plaintiff on the question of defendants' primary liability.


COUNSEL
Lillick, McHose, Wheat, Adams & Charles, Frank L. Adamson, Ann Miller, Robert Fremlin and
Branden E. Bickel for Cross-complainants and Appellants.
Miller, Groezinger, Pettit & Evers, John E. Parks IV and Robert L. Ivey for Cross-defendant and
Respondent.
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KANE, J.


Cross-complainants American Broadcasting Companies, Inc. and ABC Sports, Inc. (“ABC”)
appeal from a judgment of nonsuit denying recovery for attorney's fees and expenses claimed in
their cross-complaint.


The relevant facts disclose that plaintiff Marvin E. Becker (“Becker”) brought suit against
respondent Walter Reade-Sterling, Inc. (“Reade-Sterling”), appellant ABC, John Jay Films, Inc.
(“John Jay”) and others for alleged unauthorized use of certain film footage of the 1960 Winter
Olympics at Squaw Valley, California. Becker produced the film and, pursuant to a contract,
supplied it to John Jay, a film library, which, in turn, supplied it to Reade-Sterling. ABC obtained
the footage from Reade-Sterling under a contract dated August 26, 1963. By Clause 4 of the
agreement, Reade-Sterling represented that it had the right to supply the films to ABC for television
use and agreed to indemnify ABC against all claims, damages, liabilities, costs and expenses,
including reasonable attorney's fees, arising from the broadcast, exhibition or other use of said
films. 1  Pursuant *405  to the agreement, ABC made use of parts of the film footage in a television
series. As a consequence, Becker commenced suit claiming that none of the defendants had any
television rights in the footage, because it had been supplied to John Jay solely for lecture tours
personally conducted by John Jay.


1 Clause 4 of the agreement reads as follows: “4. You represent and warrant that you have
the right to supply such films to us for the purposes herein set forth and that you have the
right to grant to us the right to incorporate said footage in the aforesaid series, to broadcast,
otherwise exhibit, or otherwise use all of said footage so incorporated in said film, throughout
the world and that such broadcast, or other use thereof will not violate the rights of others
and you agree to indemnify us, American Broadcasting Company, American Broadcasting-
Paramount Theatres, Inc., the sponsors of the series and their advertising agencies, any
and all stations broadcasting the series or any portions thereof, any and all distributors
or sub-licensees of such series, our and their officers, directors, agents, stockholders and
employees from and against any and all claims, damages, liabilities, costs and expenses,
including reasonable attorneys' fees arising out of the broadcast, exhibition or other use of
said films.” (Italics added.)


In response to the Becker action, ABC cross-complained against Reade-Sterling for
indemnification against all sums for which ABC might be found liable to Becker and for costs
and expenses, including reasonable attorney's fees, incurred in defending the case. At the trial
appropriate evidence was taken to establish the amount of attorney's fees and costs, but the
testimony also revealed that none of these fees or costs, totaling approximately $13,168 had yet
been billed to or paid by ABC. Thereupon Reade-Sterling moved for a partial nonsuit limited to
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the claim for attorney's fees, contending that the statutory requirements of recovery as set forth in
Civil Code, section 2778, 2  had not been met.


2 Civil Code, section 2778, provides in pertinent part that “In the interpretation of a contract
of indemnity, the following rules are to be applied, unless a contrary intention appears: ... 2.
Upon an indemnity against claims, or demands, or damages, or costs, expressly, or in other
equivalent terms, the person indemnified is not entitled to recover without payment thereof
....” (Italics added.)


Initially, the trial court denied the motion. Subsequently, however, after indulging in further
research, counsel for ABC concluded that the claim for attorney's fees and costs was premature
and, most commendably, advised the trial court that its earlier ruling should be reversed. In this
context the motion for nonsuit was granted and the court requested both parties to prepare proposed
orders for the judgment of nonsuit.


The rest of the case proceeded. The court granted a nonsuit to four of Becker's six causes of action.
The court then submitted the case to the jury on the remaining questions of the primary liability
of John Jay and ABC to Becker, and of the secondary liability of Reade-Sterling to ABC under
the indemnity contract should ABC's primary liability toward Becker *406  be established. The
jury returned a verdict against Becker in favor of all defendants, and against ABC on its indemnity
action.


After the jury verdict was returned, both ABC and Reade-Sterling submitted their respective
proposed orders for judgment of nonsuit on the cross-complaint with respect to the attorney's
fees. The order proposed by ABC contained language that the judgment of nonsuit was not an
adjudication on the merits, whereas the order proposed by Reade-Sterling did not contain such a
provision. After a hearing the court adopted the version submitted by Reade-Sterling.


On appeal ABC contends that in the situation here presented the trial court's failure to specify
in the judgment that it was not an adjudication upon the merits constitutes a prejudicial abuse of
discretion and as a consequence the judgment cannot stand. Appellants' position is well taken and
accordingly the judgment must be reversed.


Preliminarily, we underscore that the judgment of nonsuit at hand cannot be interpreted in any
other way than an adjudication on the merits. While prior to 1961 a judgment of nonsuit was not
a bar to a subsequent action on the same cause of action (cf. Mohn v. Tingley (1923) 191 Cal. 470,
478 [217 P. 733]; Bollinger v. National Fire Ins. Co. (1944) 25 Cal.2d 399, 403 [154 P.2d 399];
Ridley v. Young (1944) 64 Cal.App.2d 503, 508 [149 P.2d 76]), the 1961 amendment to section
581c of the Code of Civil Procedure made it explicit that a judgment of nonsuit operates as an
adjudication upon the merits, unless the trial judge expressly provides otherwise. 3



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACIS2778&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACIS2778&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=191CAL470&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_220_478&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_478 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=191CAL470&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_220_478&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_478 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923117949&pubNum=660&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=25CALIF2D399&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_403 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945111938&pubNum=661&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=64CAAPP2D503&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_508 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944113304&pubNum=661&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS581C&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS581C&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





American Broadcasting Companies, Inc. v. Walter..., 43 Cal.App.3d 401...
117 Cal.Rptr. 617


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6


3 Code of Civil Procedure, section 581c, as amended in 1961, sets forth that “After the plaintiff
has completed his opening statement, or the presentation of his evidence in a trial by jury, the
defendant, without waiving his right to offer evidence in the event the motion is not granted,
may move for a judgment of nonsuit.
“If the motion is granted, unless the court in its order for judgment otherwise specifies, such
judgment of nonsuit operates as an adjudication upon the merits.” (Italics added.)


(1) It is thus apparent that, under section 581c of the Code of Civil Procedure, the trial court is
vested with discretion to make a nonsuit either an adjudication upon the merits or not (Salomons
v. Lumsden (1949) 95 Cal.App.2d Supp. 924, 928–929 [213 P.2d 132]; see also Safeway Stores
v. Fannan (9th Cir. 1962) 308 F.2d 94). ( 2a) Since the judgment in the case at bench does not
“otherwise specify” it operates as an adjudication upon the merits. Accordingly, the cardinal issue
confronting us is *407  whether or not the trial court abused its discretion by giving res judicata
effect to the judgment of nonsuit in question.


In determining this issue it is well to call to mind that respondent's motion for judgment of nonsuit
was made on the basis that appellants failed to prove the actual payment of attorney's fees and
costs. The judgment of nonsuit likewise recites that the proof of payment was a prerequisite to the
recovery of the attorney's fees and expenses; that the evidence fell short of showing the payment
of attorney's fees and expenses; that appellants could not recover such fees and expenses in the
absence of proof of payment and finally that the nonsuit was granted solely upon the aforestated
grounds. 4  In short, the ruling of the court was founded on the premise that appellants' cause of
action was prematurely brought because the payment of the attorney's fees and costs, a condition
precedent to recovery under section 2778 of the Civil Code, had not been met.


4 The pertinent part of the judgment reads as follows: “On August 12, 1971, after close of
cross-complainants' case, counsel for cross-defendant moved for a judgment of nonsuit,
limited, however, to attorney's fees and expenses, on the ground of insufficiency of the
evidence in that the contract of indemnity, insofar as applied to attorney's fees and expenses,
was an indemnity against loss rather than liability; that proof of payment was therefore a
prerequisite to a recovery on cross complainants' claim for attorney's fees and expenses;
that the evidence in connection with cross-complainants' case showed that payment of said
attorney's fees and expenses had not in fact been made.
“Thereafter, on said 12th day of August, 1971, counsel for cross-complainants conceded that
after further research he was obliged to acknowledge that the aforesaid legal contention of
counsel for cross-defendant was correct, and that cross-complainants could not therefore
recover on their cross-complaint for attorney's fees and expenses in the absence of proof of
payment.
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“There were at that time no further motions, and the motion for a judgment of nonsuit being
submitted, the motion was granted insofar as it involved counsel fees and expenses, solely
on the grounds hereinabove set forth.” (Italics added.)


(3) However, the law is settled beyond controversy that when an action has been brought
prematurely because a condition precedent necessary to the cause of action has not been complied
with, the plaintiff is not precluded from maintaining an action after his claim has matured; and in
such a case the doctrine of res judicata does not constitute a bar to his recovery (Hardin v. Dickey
(1899) 123 Cal. 513 [56 P. 258]; Nevills v. Shortridge (1905) 146 Cal. 277 [79 P. 972]; see also:
National Ro-Tile Corporation v. Loomis (1960) 82 Idaho 65 [350 P.2d 217]). Thus, it has been
stated that where a judgment is rendered for the defendant on the ground of the nonexistence of
some fact essential to the plaintiff's cause of action, the plaintiff is not precluded from maintaining
an action after *408  such fact has subsequently come into existence (Rest., Judgments, § 54).
Consequently, a determination by the court that the plaintiff had no enforceable cause of action at
the time when the action was brought is not a determination that he may not have an enforceable
cause of action thereafter when his cause of action does become enforceable (Rest., Judgments, §
54, com. a; see also Keidatz v. Albany (1952) 39 Cal.2d 826, 828 [249 P.2d 264]). ( 4) It is likewise
axiomatic that a judgment is a bar to a subsequent action only where an identical issue was decided
in a prior case by a final judgment on the merits (French v. Rishell (1953) 40 Cal.2d 477, 479 [254
P.2d 26]). ( 5) The theory of estoppel by judgment or res judicata, however, extends only to the facts
in issue as they existed at the time the judgment was rendered and does not prevent a reexamination
of the same questions between the same parties where in the interim the facts have changed or new
facts have occurred which may alter the legal rights of the parties. When other facts or conditions
intervene before a second suit, furnishing a new basis for the claims and defenses of the respective
parties, the issues are no longer the same and the former judgment cannot be pleaded in bar of the
second action (Hurd v. Albert (1931) 214 Cal. 15, 26 [3 P.2d 545, 76 A.L.R. 1348]; Hasselbach
v. Dept. Alcoholic Bev. Control (1959) 167 Cal.App.2d 662, 665 [334 P.2d 1058]; 29 Cal.Jur.2d,
§ 261, p. 230).


(2b) The foregoing legal principles as applied to the instant facts compel the conclusion that the
trial court abused its discretion when, by its silence, it attached res judicata effect to the judgment
of nonsuit in question. It has been repeatedly held that the discretion conferred upon the trial court
is not a capricious or an arbitrary one, but rather an impartial discretion, guided by fixed legal
principles. Moreover, it is not a mental discretion, to be exercised ex gratia, but a legal discretion
to be exercised in conformity with the spirit of the law and in a manner to subserve, not to impede
or defeat, the ends of justice (Bailey v. Taaffe (1866) 29 Cal. 422, 424; Benjamin v. Dalmo Mfg.
Co. (1948) 31 Cal.2d 523, 526 [190 P.2d 593]; Boreta Enterprises, Inc. v. Department of Alcoholic
Beverage Control (1970) 2 Cal.3d 85, 96 [84 Cal.Rptr. 113, 465 P.2d 1]). Where the trial court fails
to exercise the discretion bestowed upon it in the aforestated fashion, and where, as in the instant
case, it arrives at an erroneous legal conclusion, its order or judgment is subject to reversal (Transit
Ads, Inc. v. Tanner Motor Livery, Ltd. (1969) 270 Cal.App.2d 275, 279 [75 Cal.Rptr. 848]).
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Although the above discussion leaves no doubt that the trial court committed reversible error,
respondent insists that the judgment below should *409  be affirmed. In substance, respondent
argues that the doctrines of prematurity or changed circumstances are applicable only in cases
where the prematurity of obligation is the subject of a bona fide dispute and where the change
of circumstances is outside the control of the party. In the instant case, continues respondent, the
prematurity of appellants' cause of action was obvious and could have been cured by merely paying
the attorney's fees, which was entirely within appellants' control. In the alternative, respondent
contends that the appeal at hand should be dismissed on account of mootness.


Respondent's first contention is not borne out by the record or by applicable legal principles. The
pleadings and the evidence appearing in the record clearly indicate that appellants entertained a
bona fide mistaken idea with regard to the applicability of section 2778 of the Civil Code to their
claim set out in their cross-complaint. The existence of a bona fide dispute is demonstrated by
the fact that initially appellants resisted the motion for nonsuit and it was denied by the trial court
and, furthermore, by the circumstance that appellants introduced evidence at the trial to prove the
amount incurred for attorney's fees and costs. Only after it was shown at the trial that these sums
had not been paid by appellants, and after counsel for appellants did extensive research relative to
the applicability of section 2778 of the Civil Code to the case at bench, did it become obvious and
conceded by appellants that their claim was premature and therefore subject to a nonsuit.


Respondent's assertion, that the curing of the defect was within appellants' control and could have
been easily cured by the simple payment of the attorney's fees, is also unfounded. In refutation of
respondent's contention, the record reveals that the motion for nonsuit was made by respondent
while the trial was in progress and before the issues were submitted to the jury. At that time
appellants were in no position to predict with any degree of certainty the amount to be incurred
for attorney's fees and costs during the entire trial or for post-trial and appellate procedures. An
eventual demand to ascertain such fees and costs in the midst of the action would have placed
appellants in the untenable posture of having to speculate on the future expenses or to forego a
part of the recovery to which they were entitled under the indemnification clause of the contract.


(6) In addition, respondent's argument is refuted by legal principles. The law controlling this
case has been concisely summarized recently in Restatement Second (Tent. Draft No. 1, March
28, 1973) Judgments, section 48.1, subdivision (2), which provides: “A valid and final personal
*410  judgment for the defendant which rests on the prematurity of the action or on the plaintiff's
failure to satisfy a precondition to suit, does not bar another action by the plaintiff instituted
after the claim has matured, or the precondition has been satisfied, unless a second action is
precluded by operation of the substantive law or the circumstances are such that it would be
manifestly unfair to subject the defendant to such an action.” (Italics added.) Here, no provision
of substantive law precludes another action for attorney's fees. ( 2c) On the contrary, Civil Code,
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section 2778, subdivision 2, expressly sanctions another action after an actual payment has been
made. Moreover, the institution of another action for recovery of attorney's fees, far from being
manifestly unfair, would be entirely justified and in full accord with the contractual obligation
which respondent voluntarily assumed for valuable consideration.


(7) Respondent's alternative claim that the appeal at bench is moot and therefore subject to
dismissal is based upon the assertion that the jury verdict finding in respondent's favor on the
cross-complaint was a conclusive determination that respondent had no obligation to indemnify
appellants at all. This contention of respondent cannot be accepted for at least three reasons.


First, regardless of the various theories of recovery set out in the Becker complaint against all
defendants, in ultimate analysis the cause of action against appellants was stated on the ground
that appellants used and televised the film footage purchased from respondent. This, of course,
brought into play the indemnification clause of the contract because both the damages claimed
by Becker and the necessity of defending the lawsuit and incurring attorney's fees in connection
therewith arose “out of the broadcast, exhibition or other use of said films.”


Second, the record makes it crystal clear that the motion for nonsuit effectively removed the
question of attorney's fees from the consideration of the jury, 5  and the jury was instructed to that
effect (see below). Thus, the issue of attorney's fees was not before the jury at all. *411


5 Mr. Parks, counsel for respondent, made inter alia the following statement: “[I]t's my feeling
that as to the claim for attorney's fees in the cross-complaint that Subsection 2 of Civil Code
Section 2778 entitles me to a nonsuit in view of the fact that the cross-complainant has failed
to establish that ABC has been billed and paid for the attorney's fees which it now seeks
to recover in the cross-complaint against Walter Reade-Sterling. As to the liability, that is,
the possibility of the jury finding ABC liable for its showing of the John Jay films, and that
it has thereby breached an implied in fact contract with Mr. Becker if the jury should find
that that breach rose out of the viewing, or broadcast of the Jay Library I make no request
for a nonsuit on the issue of liability, or indemnification for that kind of liability. It's only
as to the attorney's fees.”
Mr. Adamson, counsel for appellants, similarly stated in his argument to the jury that “I must
apologize to you for taking up your time with the evidence concerning our attorney's fees,
and costs. That part has been dismissed ...” (italics added).
See to the same effect the preface of judgment of nonsuit, infra, fn. 4.


Third, the jury instruction 6  by which we augment the record on appeal on our own motion
(rule 12(a), Cal. Rules of Court) unequivocally shows that, in order to bring in a verdict for
respondent on the cross-complaint, the jury had to make the dual finding that appellants were
liable to Becker and the liability arose out of the use of the film footage sold by the contract
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to appellants. Consequently, the verdict for respondent cannot be considered conclusive as to
respondent's indemnity liability in general, because such verdict might well have been rendered
on the sole basis that the jury had found against Becker and in favor of appellants.


6 The instruction in question reads as follows: “In the event you find that ABC is liable to
plaintiff, Becker, for breach of an implied-in-fact contract, and that the liability arose out of
the use of the John Jay Squaw Valley film, then, in accordance with the indemnity agreement
contained in the contract between ABC and Walter Reade-Sterling, Inc., your verdict on the
cross-complaint must be in favor of cross-complainant, ABC, and against cross-defendant,
Walter Reade-Sterling, Inc., in an amount that shall be in the same sum as your verdict in
favor of Becker and against Defendant, ABC; otherwise your verdict on the cross-complaint
must be in favor of cross-defendant and against cross-complainant. If your verdict on the
cross-complaint is in favor of cross-complaint, you may not include in your award any
allowance for attorneys' fees incurred by ABC.” (Italics added.)


Respondent's additional arguments, based on an estoppel theory, and on the contention that
appellants voluntarily dismissed or abandoned their case, are without merit and must be summarily
rejected. 7


7 The reporter's transcript shows beyond doubt that counsel for ABC conceded only the point
of prematurity, and that he intended to pursue the claim later. That there was no voluntary
abandonment or dismissal is also clearly evidenced by the proposed judgment of nonsuit
submitted by ABC.


The judgment of nonsuit is modified by specifying that it shall not operate as an adjudication upon
the merits. In all other respects—and as so modified—the judgment is affirmed. Appellants to
recover costs.


Taylor, P. J., and Rouse, J., concurred. *412
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46 Cal.4th 969


Editor's Note: Additions are indicated by Text and deletions by Text .
Supreme Court of California


Jose A. ARIAS, Petitioner,
v.


The SUPERIOR COURT of San Joaquin County, Respondent;
Angelo Dairy et al., Real Parties in Interest.


No. S155965.
|


June 29, 2009.


Synopsis
Background: Former employee, who brought action against employer under the Unfair
Competition Law (UCL) and the Labor Code Private Attorneys General Act of 2004 (PAGA),
petitioned for writ of mandate after the Superior Court, San Joaquin County, No. CV028612,
Carter P. Holly, J., granted employer's motion to strike claims employee brought in a representative
capacity. The Court of Appeal granted petition in part. Employee petitioned for review. The
Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Kennard, J., held that:


[1] a representative action under UCL must comply with class action requirements; but


[2] an employee need not satisfy class action requirements to bring a representative action under
PAGA;


[3] the judgment in a PAGA representative action is binding on state enforcement agencies and
nonparty employees; and


[4] PAGA's one-way operation of collateral estoppel in later actions for remedies other than civil
penalties does not violate employers' right to due process.


Affirmed.


Opinion, 63 Cal.Rptr.3d 272, superseded.
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Werdegar, J., filed concurring opinion.


West Headnotes (27)


[1] Action Persons entitled to sue
Parties Representative and Class Actions
In a “representative action,” the plaintiff seeks recovery on behalf of other persons.


11 Cases that cite this headnote


[2] Action Persons entitled to sue
Parties Representative and Class Actions
There are two forms of representative actions: those that are brought as class actions and
those that are not.


39 Cases that cite this headnote


[3] Parties Evidence;  pleadings and supplementary material
A party seeking certification of a class action bears the burden of establishing that there is
an ascertainable class and a well-defined community of interest among the class members.


7 Cases that cite this headnote


[4] Parties Antitrust or trade regulation cases
A representative action under the Unfair Competition Law (UCL), as amended by the
voters' passage of Proposition 64, must comply with class action requirements. West's
Ann.Cal.Bus. & Prof.Code § 17203.


34 Cases that cite this headnote


[5] Statutes Construction and operation of initiated statutes
The general principles that govern interpretation of a statute enacted by the Legislature
apply also to an initiative measure enacted by the voters.
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7 Cases that cite this headnote


[6] Election Law Post-election challenges or review
In interpreting an initiative measure enacted by the voters, the court's primary task is to
ascertain the intent of the electorate so as to effectuate that intent.


13 Cases that cite this headnote


[7] Election Law Post-election challenges or review
In interpreting an initiative measure enacted by the voters, courts look first to the words of
the initiative measure, as they generally provide the most reliable indicator of the voters'
intent.


8 Cases that cite this headnote


[8] Statutes Absence of Ambiguity;  Application of Clear or Unambiguous Statute or
Language
Usually, there is no need to construe a provision's words when they are clear and
unambiguous and thus not reasonably susceptible of more than one meaning.


5 Cases that cite this headnote


[9] Statutes Literal, precise, or strict meaning;  letter of the law
Statutes Statute as a Whole;  Relation of Parts to Whole and to One Another
A literal construction of an enactment will not control when such a construction would
frustrate the manifest purpose of the enactment as a whole.


11 Cases that cite this headnote


[10] Statutes Literal, precise, or strict meaning;  letter of the law
The intent of an enactment prevails over the letter, and the letter will, if possible, be so
read as to conform to the spirit of the act.


6 Cases that cite this headnote


[11] Statutes Construction and operation of initiated statutes
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In determining the purpose of an initiative measure, courts consider the analysis and
arguments contained in the official election materials submitted to the voters.


7 Cases that cite this headnote


[12] Parties Employees
Actions under the Labor Code Private Attorneys General Act of 2004 (PAGA) may be
brought as class actions. West's Ann.Cal.Labor Code § 2698 et seq.


12 Cases that cite this headnote


[13] Parties Employees
An employee need not satisfy class action requirements to bring a representative action
against an employer under the Labor Code Private Attorneys General Act of 2004 (PAGA).
West's Ann.Cal.Labor Code § 2699(a).


See Annot., Private Attorney General Doctrine State Cases (2003) 106 A.L.R.5th 523; Cal.
Civil Practice (Thomson Reuters 2009) Employment Litigation, §§ 4:44, 5:3.1; Chin et
al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2009) ¶ 17:775 et seq.
(CAEMPL Ch. 17-J); 3 Witkin, Summary of Cal. Law (10th ed. 2005) Agency, § 324.


87 Cases that cite this headnote


[14] Parties Representative and Class Actions
It is not the case that class action requirements apply generally to any form of
representative action unless the Legislature affirmatively precludes their application by
inserting “notwithstanding any other provision of law,” or words to that effect, in the statute
authorizing the representative action.


16 Cases that cite this headnote


[15] Parties Employees
Under Labor Code Private Attorneys General Act (PAGA) provision authorizing
employees to bring representative actions “notwithstanding any other provision of law” to
enforce Labor Code provisions providing for civil penalties, only those provisions of law
that conflict with PAGA's provisions are inapplicable by virtue of the “notwithstanding”
clause; the “notwithstanding” clause does not render every provision of law inapplicable.
West's Ann.Cal.Labor Code § 2699(a).
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25 Cases that cite this headnote


[16] Res Judicata Parties and Privies in General
Res Judicata Class actions
The preclusive effect of judgments depends not on whether the action is brought on behalf
of the general public, but on whether those sought to be bound by a judgment are named
parties, are in privity with named parties, or are members of a class certified under class
action procedures.


13 Cases that cite this headnote


[17] Res Judicata Matters Necessarily or Specifically Determined
Res Judicata Parties and Privies in General
Collateral estoppel precludes relitigation of issues that were necessarily decided in prior
litigation, but it operates only against those who were parties, or in privity with parties, to
that prior litigation and who are thus bound by the resulting judgment.


8 Cases that cite this headnote


[18] Res Judicata Persons not parties or privies
The party seeking the benefit of the doctrine of collateral estoppel need not have been a
party to the earlier lawsuit.


7 Cases that cite this headnote


[19] Constitutional Law Conclusiveness
Res Judicata Persons Represented by Other Persons or Parties
Res Judicata Individual, representative, or official capacity
The judgment in a representative action brought by an aggrieved employee under the
Labor Code Private Attorneys General Act of 2004 (PAGA) is binding not only on the
named employee plaintiff but also on state labor law enforcement agencies and any
aggrieved employee not a party to the proceeding, and thus such representative actions do
not give rise to any due process violation that might occur if nonparty employees could
avoid the collateral estoppel effect of other employees' representative actions. U.S.C.A.
Const.Amend. 14; West's Ann.Cal.Labor Code §§ 2699, 2699.3(a)(1).
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205 Cases that cite this headnote


[20] Labor and Employment Enforcement procedures
An employee plaintiff suing under the Labor Code Private Attorneys General Act of 2004
(PAGA) does so as the proxy or agent of the state's labor law enforcement agencies. West's
Ann.Cal.Labor Code § 2698 et seq.


247 Cases that cite this headnote


[21] Res Judicata Persons Represented by Other Persons or Parties
Res Judicata Principal and agent
Collateral estoppel applies not only against a party to the prior action in which the issue
was determined, but also against those for whom the party acted as an agent or proxy.


12 Cases that cite this headnote


[22] Res Judicata Persons Represented by Other Persons or Parties
Because an aggrieved employee's action under the Labor Code Private Attorneys General
Act of 2004 (PAGA) functions as a substitute for an action brought by the government
itself, a judgment in that action binds all those, including nonparty aggrieved employees,
who would be bound by a judgment in an action brought by the government. West's
Ann.Cal.Labor Code §§ 2699, 2699.3(a)(1).


153 Cases that cite this headnote


[23] Costs, Fees, and Sanctions Particular subjects of litigation
An action to recover civil penalties under the Labor Code Private Attorneys General Act
of 2004 (PAGA) is fundamentally a law enforcement action designed to protect the public,
and not to benefit private parties. West's Ann.Cal.Labor Code § 2699(a, g).


151 Cases that cite this headnote


[24] Res Judicata Persons Represented by Other Persons or Parties
When a government agency is authorized to bring an action on behalf of an individual or
in the public interest, and a private person lacks an independent legal right to bring the
action, a person who is not a party but who is represented by the agency is bound by the
judgment as though the person were a party.
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25 Cases that cite this headnote


[25] Res Judicata Particular persons and parties;  particular cases
If an employee plaintiff prevails in an action under the Labor Code Private Attorneys
General Act of 2004 (PAGA) for civil penalties by proving that the employer has
committed a Labor Code violation, the defendant employer would be bound by the
resulting judgment, and nonparty employees may then, by invoking collateral estoppel,
use the judgment against the employer to obtain remedies other than civil penalties for the
same Labor Code violations. West's Ann.Cal.Labor Code § 2699(a, g).


175 Cases that cite this headnote


[26] Res Judicata Persons Represented by Other Persons or Parties
If an employer prevails in an employee's action under the Labor Code Private Attorneys
General Act of 2004 (PAGA) for civil penalties, nonparty employees would not be
collaterally estopped by the judgment as to remedies other than civil penalties, because
they would not have been given notice of the action or afforded any opportunity to be
heard. West's Ann.Cal.Labor Code § 2698 et seq.


23 Cases that cite this headnote


[27] Constitutional Law Conclusiveness
Res Judicata Employer and Employee
Res Judicata Particular persons and parties;  particular cases
An employer's right to due process of law is not violated by the one-way operation of
collateral estoppel in the limited situation of an employee's action to obtain remedies other
than civil penalties for alleged Labor Code violations which have previously been the
subject of an action for civil penalties under the Labor Code Private Attorneys General Act
of 2004 (PAGA); an employee who was not a party to the earlier PAGA action would not
be collaterally estopped by a judgment in the employer's favor, but the employer would
be collaterally estopped by an adverse judgment. U.S.C.A. Const.Amend. 14; West's
Ann.Cal.Labor Code § 2698 et seq.
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Opinion


KENNARD, J.


*975  **926  We hold that an employee who, on behalf of himself and other employees, sues
an employer under the unfair competition law ( ***592  Bus. & Prof.Code, § 17200 et seq.) for
Labor Code violations must satisfy class action requirements, but that those requirements need not
be met when an employee's representative action against an employer is seeking civil penalties
under the Labor Code Private Attorneys General Act of 2004 (Lab.Code, § 2698 et seq.).


I


Jose A. Arias sued his former employer, Angelo Dairy, and others. In the first through sixth causes
of action of the First Amended Complaint, plaintiff on behalf of himself alleged violations of the
Labor Code, labor regulations, and an Industrial Welfare Commission wage order.
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*976  In the seventh through eleventh causes of action of the first amended complaint, plaintiff
asserted claims on behalf of himself as well as other current and former employees of defendants.
We summarize those causes of action below.


The seventh and eighth causes of action alleged breach of contract and breach of the warranty of
habitability on the ground that defendants provided residential units in a defective and dangerous
condition.


**927  The ninth cause of action alleged violations of the unfair competition law (Bus. &
Prof.Code, § 17200 et seq.), based on defendants' failures to credit plaintiff for all hours worked,
to pay overtime wages, to pay wages when due, to pay wages due upon termination, to provide
rest and meal periods, and to obtain written authorization for deducting or offsetting wages.


The tenth cause of action sought enforcement under the unfair competition law (Bus. & Prof.Code,
§ 17200 et seq.) 1  of penalties provided for in the Labor Code (Lab.Code, §§ 203, 226).


1 Unless otherwise indicated, all further statutory citations are to the Business and Professions
Code.


The eleventh cause of action alleged, under the Labor Code Private Attorneys General Act of 2004
(Lab.Code, § 2698 et seq.), that defendants had violated the Labor Code, labor regulations, and
an Industrial Welfare Commission wage order by failing to pay all wages due, to provide itemized
wage statements, to maintain adequate payroll records, to pay all wages due upon termination, to
provide rest and meal periods, to offset proper amounts for employer-provided housing, and to
provide necessary tools and equipment.


The trial court granted defendants' motion to strike the seventh through eleventh causes of action
(brought on behalf of plaintiff and other employees) on the ground that plaintiff failed to comply
with the pleading requirements for class actions. Plaintiff petitioned the Court of Appeal for a
writ of mandate. That court held that the causes of action brought in a representative capacity
alleging violations of the unfair competition law, but not the representative claims under the Labor
Code Private Attorneys General Act of 2004, were subject to class action requirements. It issued a
peremptory writ of mandate directing the trial court to issue a new order striking the representative
claims alleged in the seventh through tenth causes of action, but not the eleventh cause of action.
We granted plaintiff's petition for review.


*977  II
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[1]  [2]  [3]  Plaintiff contends the Court of Appeal erred in holding that to bring representative
claims (that is, claims on behalf of others as well as himself) under the unfair competition law, he
must comply ***593  with class action requirements. 2  We disagree.


2 In a “representative action,” the plaintiff seeks recovery on behalf of other persons. There
are two forms of representative actions: those that are brought as class actions and those
that are not. (See Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 126,
fn. 10, 96 Cal.Rptr.2d 485, 999 P.2d 718; Residents of Beverly Glen, Inc. v. City of Los
Angeles (1973) 34 Cal.App.3d 117, 129, 109 Cal.Rptr. 724.) A party seeking certification
of a class action bears the burden of establishing that there is an ascertainable class and a
well-defined community of interest among the class members. (Washington Mutual Bank
v. Superior Court (2001) 24 Cal.4th 906, 913, 103 Cal.Rptr.2d 320, 15 P.3d 1071.) If the
trial court grants certification, class members are notified that any class member may opt
out of the class and that the judgment will bind all members who do not opt out. (Cal. Rules
of Court, rule 3.766(d); see Fireside Bank v. Superior Court (2007) 40 Cal.4th 1069, 1083,
56 Cal.Rptr.3d 861, 155 P.3d 268; Fogel v. Farmers Group, Inc. (2008) 160 Cal.App.4th
1403, 1421, 74 Cal.Rptr.3d 61.) A class action cannot be settled or dismissed without court
approval. (Id., rules 3.769(a), 3.770(a).)


The unfair competition law prohibits “any unlawful, unfair or fraudulent business act or
practice....” (§ 17200.) Before 2004, any person could assert representative claims under the
unfair competition law to obtain restitution or injunctive relief against unfair or unlawful business
practices. Such claims did not have to be brought as a class action, and a plaintiff had standing
to sue even without having personally suffered any injury. (Former §§ 17203, 17204, added by
Stats.1977, ch. 299, § 1, p. 1202; Kraus v. Trinity Management Services, Inc., supra, 23 Cal.4th
at p. 126, fn. 10, 96 Cal.Rptr.2d 485, 999 P.2d 718; Stop Youth Addiction, Inc. v. Lucky Stores,
Inc. (1998) 17 Cal.4th 553, 561, 71 Cal.Rptr.2d 731, 950 P.2d 1086; see Corbett v. Superior Court
(2002) 101 Cal.App.4th 649, 680–681, 125 Cal.Rptr.2d 46.)


In 2004, however, the electorate passed Proposition 64, an initiative measure. Proposition 64
amended the unfair competition law to provide that a private plaintiff may bring a representative
action under this law only if **928  the plaintiff has “suffered injury in fact and has lost money or
property as a result of such unfair competition” and “complies with Section 382 of the Code of Civil
Procedure....” 3  This statute ***594  provides that “when the question is one *978  of a common
or general interest, of many persons, or when the parties are numerous, and it is impracticable to
bring them all before the court, one or more may sue or defend for the benefit of all.” This court has
interpreted Code of Civil Procedure section 382 as authorizing class actions. (Washington Mutual
Bank v. Superior Court, supra, 24 Cal.4th at p. 913, 103 Cal.Rptr.2d 320, 15 P.3d 1071; Richmond
v. Dart Industries, Inc. (1981) 29 Cal.3d 462, 470, 174 Cal.Rptr. 515, 629 P.2d 23; City of San
Jose v. Superior Court (1974) 12 Cal.3d 447, 458, 115 Cal.Rptr. 797, 525 P.2d 701.)
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3 Sections 17203 and 17204 currently provide, with the Proposition 64 amendments shown in
italics and strikeout type, as follows:
“ § 17203. Injunctive Relief—Court Orders
“Any person who engages, has engaged, or proposes to engage in unfair competition may
be enjoined in any court of competent jurisdiction. The court may make such orders or
judgments, including the appointment of a receiver, as may be necessary to prevent the use or
employment by any person of any practice which constitutes unfair competition, as defined in
this chapter, or as may be necessary to restore to any person in interest any money or property,
real or personal, which may have been acquired by means of such unfair competition. Any
person may pursue representative claims or relief on behalf of others only if the claimant
meets the standing requirements of Section 17204 and complies with Section 382 of the
Code of Civil Procedure, but these limitations do not apply to claims brought under this
chapter by the Attorney General, or any district attorney, county counsel, city attorney, or
city prosecutor in this state.”
“§ 17204. Actions for Injunctions by Attorney General, District Attorney, County Counsel,
and City Attorneys
“Actions for relief pursuant to this chapter shall be prosecuted exclusively in a court of
competent jurisdiction by the Attorney General or a district attorney or by a county counsel
authorized by agreement with the district attorney in actions involving violation of a county
ordinance, or by a city attorney of a city having a population in excess of 750,000, or by
a city attorney in a city and county or, with the consent of the district attorney, by a city
prosecutor in a city having a full-time city prosecutor in the name of the people of the State
of California upon their own complaint or upon the complaint of a board, officer, person,
corporation or association or by a person acting for the interests of itself, its members or the
general public  who has suffered injury in fact and has lost money or property as a result
of such unfair competition.”


[4]  Plaintiff contends that because Proposition 64's amendment of the unfair competition law
requires compliance only with “[s]ection 382 of the Code of Civil Procedure” (§ 17203, see fn. 3,
ante ), and because that statute makes no mention of the words “class action,” his representative
lawsuit brought under the unfair competition law need not comply with the requirements governing
a class action.


At issue is whether, as amended by the voters' passage of Proposition 64, 17203's language stating
that to bring a representative action under the unfair competition law a private plaintiff must
“compl[y] with Section 382 of the Code of Civil Procedure,” imposes a requirement that the action
be brought as a class action. To resolve the issue, we examine the statutory language to determine
the intent of those who enacted it.
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[5]  [6]  The general principles that govern interpretation of a statute enacted by the Legislature
apply also to an initiative measure enacted by the voters. (Robert L. v. Superior Court (2003) 30
Cal.4th 894, 900, 135 Cal.Rptr.2d 30, 69 P.3d 951.) Thus, our primary task here is to ascertain
the intent of the *979  electorate (Professional Engineers in California Government v. Kempton
(2007) 40 Cal.4th 1016, 1037, 56 Cal.Rptr.3d 814, 155 P.3d 226) so as to effectuate that intent
(Nolan v. City of Anaheim (2004) 33 Cal.4th 335, 340, 14 Cal.Rptr.3d 857, 92 P.3d 350).


[7]  [8]  We look first to the words of the initiative measure, as they generally provide the most
reliable indicator of the voters' intent. (Bernard v. Foley (2006) 39 Cal.4th 794, 804, 47 Cal.Rptr.3d
248, 139 P.3d 1196; Hsu v. Abbara (1995) 9 Cal.4th 863, 871, 39 Cal.Rptr.2d 824, 891 P.2d 804.)
Usually, there is no need to construe a provision's words when they are clear and unambiguous
and thus not reasonably susceptible of more than one meaning. ( **929  People v. Leal (2004) 33
Cal.4th 999, 1007, 16 Cal.Rptr.3d 869, 94 P.3d 1071; People v. Gardeley (1996) 14 Cal.4th 605,
621, 59 Cal.Rptr.2d 356, 927 P.2d 713.) That, according to plaintiff, is true here.


[9]  [10]  [11]  A literal construction of an enactment, however, will not control when such a
construction would frustrate the manifest purpose of the enactment as a whole. (People v. Gonzalez
(2008) 43 Cal.4th 1118, 1126, 77 Cal.Rptr.3d 569, 184 P.3d 702; Horwich v. Superior Court
(1999) 21 Cal.4th 272, 276, 87 Cal.Rptr.2d 222, 980 P.2d 927; Faria v. San Jacinto Unified School
Dist. (1996) 50 Cal.App.4th 1939, 1945, 59 Cal.Rptr.2d 72.) “The intent prevails over the letter,
and the letter will, if possible, be so read as to conform to the spirit of the act.” (Lungren v.
Deukmejian (1988) 45 Cal.3d 727, 735, 248 Cal.Rptr. 115, 755 P.2d 299.) In determining ***595
the purpose of an initiative measure, we consider the analysis and arguments contained in the
official election materials submitted to the voters. (E.g., Professional Engineers in California
Government v. Kempton, supra, 40 Cal.4th at p. 1050, 56 Cal.Rptr.3d 814, 155 P.3d 226; Robert
L. v. Superior Court, supra, 30 Cal.4th at p. 901, 135 Cal.Rptr.2d 30, 69 P.3d 951.)


A thorough review of the Voter Information Guide prepared by the Secretary of State for the
November 2, 2004, election at which the voters enacted Proposition 64 leaves no doubt that, as
discussed below, one purpose of Proposition 64 was to impose class action requirements on private
plaintiffs' representative actions brought under the Unfair Competition Law.


The official title and summary of Proposition 64, prepared by the state Attorney General, told
the voters that the initiative measure “[r]equires private representative claims to comply with
procedural requirements applicable to class action lawsuits.” (Voter Information Guide, Gen. Elec.
(Nov. 2, 2004) official title and summary, p. 38.) And the ballot measure summary, prepared by
the Secretary of State, informed the voters that a “yes” vote meant that a “person pursuing [unfair
competition law] claims on behalf of others would have to meet the additional requirements of class
action lawsuits,” while a “no” vote meant that a “person could bring such a lawsuit *980  without
meeting the additional requirements of class action lawsuits.” (Id., ballot measure summary, Prop.
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64, p. 6.) Similarly, the analysis by the Legislative Analyst told the voters that under then existing
law, “persons initiating unfair competition lawsuits do not have to meet the requirements for
class action lawsuits,” but that passage of Proposition 64 would change that by imposing “the
additional requirements of class action lawsuits” on a private person's action brought under the
unfair competition law on behalf of others. (Voter Information Guide, Gen. Elec. (Nov. 2, 2004),
analysis by the Legislative Analyst, pp. 38–39.)


In light of this strong evidence of voter intent, we construe the statement in section 17203, as
amended by Proposition 64, that a private party may pursue a representative action under the unfair
competition law only if the party “complies with Section 382 of the Code of Civil Procedure”
to mean that such an action must meet the requirements for a class action. (See Fireside Bank v.
Superior Court, supra, 40 Cal.4th at p. 1092, fn. 9, 56 Cal.Rptr.3d 861, 155 P.3d 268.)


We turn now to the next issue—whether class action requirements must also be satisfied when an
aggrieved employee seeks civil penalties for himself and other employees under the Labor Code
Private Attorneys General Act of 2004 for an employer's alleged Labor Code violations.


III


In September 2003, the Legislature enacted the Labor Code Private Attorneys General Act of 2004
(Lab.Code, § 2698 et seq., Stats.2003, ch. 906, § 2, eff. Jan. 1, 2004). The Legislature declared
that adequate financing of labor law enforcement was necessary to achieve maximum compliance
with state labor laws, that staffing levels for labor law enforcement agencies had declined and were
unlikely to keep pace with the future growth of the labor market, and that it was therefore in the
public interest to allow aggrieved employees, acting as private attorneys general, to recover civil
penalties for Labor Code violations, with the understanding that labor law enforcement agencies
were **930  to retain primacy over private enforcement efforts. (Stats.2003, ch. 906, § 1.)


***596  Under this legislation, an “aggrieved employee” may bring a civil action personally and
on behalf of other current or former employees to recover civil penalties for Labor Code violations.
(Lab.Code, § 2699, subd. (a).) 4  Of the civil penalties recovered, 75 percent goes to the Labor
and *981  Workforce Development Agency, leaving the remaining 25 percent for the “aggrieved
employees.” (Id., § 2699, subd. (i).)


4 An “aggrieved employee” is defined in the Labor Code Private Attorneys General Act of
2004 as “any person who was employed by the alleged violator and against whom one or
more of the alleged violations was committed.” (Lab.Code, § 2699, subd. (c).)
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Before bringing a civil action for statutory penalties, an employee must comply with Labor Code
section 2699.3. (Lab.Code, § 2699, subd. (a).) That statute requires the employee to give written
notice of the alleged Labor Code violation to both the employer and the Labor and Workforce
Development Agency, and the notice must describe facts and theories supporting the violation. (Id.,
§ 2699.3, subd. (a).) If the agency notifies the employee and the employer that it does not intend
to investigate (as occurred here), or if the agency fails to respond within 33 days, the employee
may then bring a civil action against the employer. (Id., § 2699.3, subd. (a)(2)(A).) If the agency
decides to investigate, it then has 120 days to do so. If the agency decides not to issue a citation,
or does not issue a citation within 158 days after the postmark date of the employee's notice, the
employee may commence a civil action. (Id., § 2699.3, subd. (a)(2)(B).)


[12]  [13]  Here, plaintiff's eleventh cause of action seeks civil penalties under the Labor Code
Private Attorneys General Act of 2004 for himself and other employees of defendants for alleged
violations of various Labor Code provisions, several labor regulations, and an Industrial Wage
Commission wage order. Defendants challenge the Court of Appeal's holding here that to bring
this cause of action, plaintiff need not satisfy class action requirements. 5  The court relied on
these four reasons: (1) Labor Code section 2699, subdivision (a), states that “[n]otwithstanding
any other provision of law” an aggrieved employee may bring an action against the employer “on
behalf of himself or herself and other current or former employees”; (2) similar language in former
section 17204 of the Business and Professions Code, which authorized “any board, officer, person,
corporation or association or by any person” to bring an action “acting for the interests of itself,
its members or the general public” (see fn. 3, ante ), permitted a representative action that was
not brought as a class action; (3) unlike the current version of the unfair competition law's section
17203 (see fn. 3, ante ), the Labor Code Private Attorneys General Act of 2004 does not expressly
require that representative actions comply with Code of Civil Procedure section 382; and (4) a
private plaintiff suing under this act is essentially bringing a law enforcement action designed to
protect the public.


5 Actions under the Labor Code Private Attorneys General Act of 2004 may be brought as
class actions. (See Amaral v. Cintas Corp. No. 2 (2008) 163 Cal.App.4th 1157, 1173, 78
Cal.Rptr.3d 572.) At issue here is whether such actions must be brought as a class action.


Defendants and their amicus, the National Chamber Litigation Center, Inc., contend that the
Court of Appeal's statutory construction leads to “absurd” results, is not supported by the statute's
legislative history, and *982  violates the due process rights of defendants as well as aggrieved
employees not named as parties to the civil ***597  action. We address these arguments below.


A. “Absurd Results” Claim
Defendants criticize the Court of Appeal's holding that a representative action seeking civil
penalties under subdivision (a) of Labor Code section 2699, which is part of the Labor Code
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Private Attorneys General Act of 2004, need not satisfy class action requirements. According to
defendants, that holding leads to absurd results. In support of their argument, defendants point to
a difference in language between subdivision (a) and subdivision (g) of Labor Code section 2699.


Subdivision (a) states that “[n]otwithstanding any other provision of law” an aggrieved **931
employee may bring a representative action against the employer for civil penalties based on
violations of Labor Code provisions that expressly provide for a civil penalty. In contrast,
subdivision (g), which allows an aggrieved employee to bring a representative action against
the employer to recover civil penalties for violations of any Labor Code provision that does not
expressly provide for statutory penalties, does not contain subdivision (a)'s “[n]otwithstanding any
other provision of law” language.


Defendants read the Court of Appeal's decision as holding that class action requirements do
not apply to actions under Labor Code section 2699, subdivision (a) only because class action
requirements are “provisions of law” and subdivision (a) says that it applies regardless of, or
notwithstanding, “any other provision of law.” Defendants then argue that because Labor Code
section 2699, subdivision (g) does not contain subdivision (a)'s “[n]otwithstanding any other
provision of law” language, it follows that actions under that subdivision must comply with class
action requirements. According to defendants, to conclude that subdivision (g) actions must satisfy
class action requirements but subdivision (a) actions need not is “absurd” and therefore the Court
of Appeal's statutory construction must be wrong. We disagree.


[14]  Defendants' argument assumes that class action requirements apply generally to any form of
representative action unless the Legislature affirmatively precludes their application by inserting
“notwithstanding any other provision of law,” or words to that effect, in the statute authorizing the
representative action. This assumption is incorrect. For example, this court construed the unfair
competition law, before its amendment in 2004, as authorizing representative actions that were not
class actions (see, e.g., Kraus v. Trinity Management Services, Inc., supra, 23 Cal.4th at p. 126,
fn. 10, 96 Cal.Rptr.2d 485, 999 P.2d 718; Stop Youth Addiction, Inc. v. Lucky Stores, Inc., supra,
17 Cal.4th at p. 561, 71 Cal.Rptr.2d 731, 950 P.2d 1086) even though *983  that law contained
no language affirmatively expressing a legislative intent to preclude application of class action
requirements.


Moreover, there is a more reasonable and persuasive explanation for the Legislature's failure
to include the words “notwithstanding any other provision of law,” or similar language, in
subdivision (g) of Labor Code section 2699. That subdivision says that no action may be brought
for any violation of the Labor Code's posting, notice, filing, and reporting requirements, but the
subdivision contains an exception for such requirements when they involve statutorily mandated
payroll or workplace injury reporting. Given that structure—a general prohibition subject to
a specific exception that in turn was tied to specific statutory requirements—the addition of
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the words “notwithstanding any other provision of law” would have made the entire provision
ambiguous and confusing because those additional words could be read as being inconsistent
with, and ***598  therefore nullifying, the express exception incorporating other provisions of
law. An intent to avoid this potential confusion and possible misinterpretation, rather than an
intent to impose class action requirements, is the likely explanation for the absence of the words
“notwithstanding any other provision of law” in subdivision (g) of Labor Code section 2699.


[15]  Defendants also argue that if the “[n]otwithstanding any other provision of law” language
in Labor Code section 2699, subdivision (a) exempts representative actions brought under the
Labor Code Private Attorneys General Act of 2004 from class action requirements, it must
also exempt those actions from all other provisions of law, including statutes of limitation and
pleading requirements set forth in the Code of Civil Procedure. Not so. “The statutory phrase
‘notwithstanding any other provision of law’ has been called a ‘ “term of art” ’ [citation] that
declares the legislative intent to override all contrary law.” (Klajic v. Castaic Lake Water Agency
(2004) 121 Cal.App.4th 5, 13, 16 Cal.Rptr.3d 746, italics added.) Thus, by virtue of subdivision
(a)' s “notwithstanding” clause, only those provisions of law that conflict with the act's provisions
—not, as defendants contend, every provision of law—are inapplicable to actions brought under
the act.


**932  B. Legislative History Claim
[16]  Defendants argue that the legislative history of the Labor Code Private Attorneys General
Act of 2004 reveals a legislative intent that any lawsuit under the act be brought as a class
action. Defendants point to statements in certain committee reports that an employer need not be
concerned about future lawsuits that assert the same issues because “an action on behalf of other
aggrieved employees would be final as to those plaintiffs....” (Sen. Com. on Judiciary, Analysis of
Sen. Bill No. 796 (2003–2004 Reg. Sess.) as *984  amended Apr. 22, 2003, p. 8; see Assem. Com.
on Judiciary, Analysis of Sen. Bill No. 796 (2003–2004 Reg. Sess.) as amended May 12, 2003, p. 6
[“Because there is no provision in the bill allowing for private prosecution on behalf of the general
public, there is no issue regarding the lack of finality of judgments against employers, as there has
been with respect to private [unfair competition law] actions.”].) 6  Arguing that, as to aggrieved
employees other than those named as parties, a judgment would be final only if the action were
brought as a class action, defendants contend the statements in question show a legislative intent to
apply class action procedures to actions brought under the Labor Code Private Attorneys General
Act of 2004. We are not persuaded.


6 We note that the preclusive effect of judgments depends not on whether the action is brought
on behalf of the general public, but on whether those sought to be bound by a judgment
are named parties, are in privity with named parties, or are members of a class certified
under class action procedures. (See 7 Witkin, Cal. Procedure (5th ed. 2008) Judgment, §
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468, pp. 1131–1132 [a person who is neither a party nor in privity with a party is not
bound by a judgment in an action even if the person is vitally interested in and directly
affected by the outcome of the action]; see also Fireside Bank v. Superior Court, supra, 40
Cal.4th at pp. 1078–1079, 56 Cal.Rptr.3d 861, 155 P.3d 268.) In any event, the statements
that defendants have quoted from the committee reports in question do not suggest that the
Legislature intended to require that representative actions under the Labor Code Private
Attorneys General Act of 2004 be brought as class actions.


The above quoted comments from the committee reports were simply responses to a concern
expressed by those opposing the proposed legislation that the proposed legislation would allow
employees to sue as a class without satisfying class action requirements. ***599  Because the
committee report comments do not refer to class actions, they are insufficient to support the
conclusion that the Legislature intended to impose class action requirements on representative
actions brought under the Labor Code Private Attorneys General Act of 2004.


C. Due Process Claim
Citing the principle of statutory construction that when possible a statute must be construed to
avoid constitutional infirmity (Berglund v. Arthroscopic & Laser Surgery Center of San Diego, L.P.
(2008) 44 Cal.4th 528, 538, 79 Cal.Rptr.3d 370, 187 P.3d 86; Myers v. Philip Morris Companies,
Inc. (2002) 28 Cal.4th 828, 846–847, 123 Cal.Rptr.2d 40, 50 P.3d 751), defendants urge us to
construe the Labor Code Private Attorneys General Act of 2004 as requiring that all actions
under that act be brought as class actions. Not to do so, defendants argue, would render the act
unconstitutional as violating the due process rights not only of defendant employers but also of
nonparty aggrieved employees who are not given notice of, and an opportunity to be heard in, a
representative action that is not brought as a class action.


[17]  [18]  *985  Underlying defendants' arguments are concerns pertaining to the application
of collateral estoppel, an aspect of the doctrine of res judicata. Collateral estoppel precludes
relitigation of issues that were necessarily decided in prior litigation, but it operates only against
those who were parties, or in privity with parties, to that prior litigation and who are thus bound
by the resulting judgment. The party seeking the benefit of the doctrine, by contrast, need not have
been a party to the earlier lawsuit. (See Vandenberg v. Superior Court (1999) 21 Cal.4th 815, 828,
88 Cal.Rptr.2d 366, 982 P.2d 229 [“Only the party against whom the doctrine is invoked must be
bound by the prior proceeding.”].)


**933  Unfairness may result from application of collateral estoppel when, for example, various
plaintiffs in separate lawsuits against the same defendant assert claims presenting common issues.
Because collateral estoppel may be invoked only against a party to the prior lawsuit in which
the issue was determined, and because in our example the defendant would be a party to every
lawsuit while each of the various plaintiffs would be a party in only one lawsuit, the defendant
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would in later lawsuits be bound by any adverse determination of the common issues, while none
of the plaintiffs would be similarly bound by prior determinations in the defendant's favor. Thus,
“ ‘[o]ne plaintiff could sue and lose; another could sue and lose; and another and another until
one finally prevailed; then everyone else would ride on that single success.’ ” (Fireside Bank v.
Superior Court, supra, 40 Cal.4th at p. 1078, 56 Cal.Rptr.3d 861, 155 P.3d 268, quoting Premier
Elec. Const. Co. v. N.E.C.A., Inc. (7th Cir.1987) 814 F.2d 358, 362.) This process, which is now
commonly referred to as “one-way intervention,” is potentially unfair to the defendant, who could
face the “ ‘terrors of an open-ended lawsuit that cannot be defeated, cannot be settled, and cannot
be adjudicated.’ ” (Fireside Bank v. Superior Court, supra, at p. 1080, 56 Cal.Rptr.3d 861, 155
P.3d 268.) Because of this potential for injustice, “in dicta we have gone so far as to attribute to
defendants a due process right to avoid one-way intervention.” (Id. at p. 1083, 56 Cal.Rptr.3d 861,
155 P.3d 268.)


Defendants here assert that unless the Labor Code Private Attorneys General Act of 2004
is construed as requiring representative actions under the act to be brought as class actions,
defendants in those actions ***600  will be subjected to the unfairness flowing from one-way
intervention, thereby violating their constitutional right to due process of law. We disagree.


[19]  As we will explain, a representative action brought by an aggrieved employee under the
Labor Code Private Attorneys General Act of 2004 does not give rise to the due process concerns
that defendants have expressed, because the judgment in such an action is binding not only on
the named employee plaintiff but also on government agencies and any aggrieved employee not
a party to the proceeding.


[20]  [21]  *986  An employee plaintiff suing, as here, under the Labor Code Private Attorneys
General Act of 2004, does so as the proxy or agent of the state's labor law enforcement agencies.
The act's declared purpose is to supplement enforcement actions by public agencies, which lack
adequate resources to bring all such actions themselves. (Stats.2003, ch. 906, § 1 [Legislature's
findings and declarations].) In a lawsuit brought under the act, the employee plaintiff represents
the same legal right and interest as state labor law enforcement agencies—namely, recovery of
civil penalties that otherwise would have been assessed and collected by the Labor Workforce
Development Agency. (Lab.Code, § 2699, subds. (a), (f); see 95 Cal.Rptr.3d p. 596, 209 P.3d p.
930, ante.) The employee plaintiff may bring the action only after giving written notice to both the
employer and the Labor and Workforce Development Agency (Lab.Code, § 2699.3, subd. (a)(1)),
and 75 percent of any civil penalties recovered must be distributed to the Labor and Workforce
Development Agency (id., § 2699, subd. (i)). Because collateral estoppel applies not only against
a party to the prior action in which the issue was determined, but also against those for whom the
party acted as an agent or proxy (7 Witkin, Cal. Procedure, supra, Judgments, § 462, p. 1122; see
Taylor v. Sturgell (2008) 553 U.S. 880, 128 S.Ct. 2161, 2173, 171 L.Ed.2d 155; Zaragosa v. Craven
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(1949) 33 Cal.2d 315, 318, 202 P.2d 73; Rest.2d Judgments, § 41), a judgment in an employee's
action under the act binds not only that employee but also the state labor law enforcement agencies.


[22]  [23]  [24]  Because an aggrieved employee's action under the Labor Code Private Attorneys
General Act of 2004 functions as a substitute for an action brought by the government itself, a
judgment in that action binds all those, including nonparty aggrieved employees, who would be
bound by a judgment in an action brought by the government. The act authorizes a representative
action only for the purpose of seeking statutory **934  penalties for Labor Code violations
(Lab.Code, § 2699, subds. (a), (g)), and an action to recover civil penalties “ is fundamentally a
law enforcement action designed to protect the public and not to benefit private parties” (People
v. Pacific Land Research Co. (1977) 20 Cal.3d 10, 17, 141 Cal.Rptr. 20, 569 P.2d 125). When
a government agency is authorized to bring an action on behalf of an individual or in the public
interest, and a private person lacks an independent legal right to bring the action, a person who is
not a party but who is represented by the agency is bound by the judgment as though the person
were a party. (Rest.2d Judgments, § 41, subd. (1)(d), com. d, p. 397.) Accordingly, with respect
to the recovery of civil penalties, nonparty employees as well as the government are bound by the
judgment in an action brought under the act, and therefore defendants' due process concerns are
to that extent unfounded.


[25]  [26]  [27]  As defendants point out, there remain situations in which nonparty aggrieved
***601  employees may profit from a judgment in an action brought under the Labor Code
Private Attorneys General Act of 2004. This is why: *987  Recovery of civil penalties under the
act requires proof of a Labor Code violation (Lab.Code, § 2699, subd. (a), (f)), and for some
Labor Code violations there are remedies in addition to civil penalties (see, e.g., Lab.Code, §§
98.6 [lost wages and work benefits], 226.7 [one additional hour of pay]; Murphy v. Kenneth Cole
Productions, Inc. (2007) 40 Cal.4th 1094, 1114, 56 Cal.Rptr.3d 880, 155 P.3d 284). Therefore,
if an employee plaintiff prevails in an action under the act for civil penalties by proving that
the employer has committed a Labor Code violation, the defendant employer will be bound by
the resulting judgment. Nonparty employees may then, by invoking collateral estoppel, use the
judgment against the employer to obtain remedies other than civil penalties for the same Labor
Code violations. If the employer had prevailed, however, the nonparty employees, because they
were not given notice of the action or afforded any opportunity to be heard, would not be bound
by the judgment as to remedies other than civil penalties. (See Taylor v. Sturgell, supra, 553 U.S.
at p. 900–01, 128 S.Ct. at p. 2176.)


The potential for nonparty aggrieved employees to benefit from a favorable judgment under the
act without being bound by an adverse judgment, however, is not unique to the Labor Code Private
Attorneys General Act of 2004. It also exists when an action seeking civil penalties for Labor
Code violations is brought by a government agency rather than by an aggrieved employee suing
under the Labor Code Private Attorneys General Act of 2004. Because an action under the act
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is designed to protect the public, and the potential impact on remedies other than civil penalties
is ancillary to the action's primary objective, the one-way operation of collateral estoppel in this
limited situation does not violate the employer's right to due process of law. (See People v. Pacific
Land Research Co., supra, 20 Cal.3d at pp. 18–20, 141 Cal.Rptr. 20, 569 P.2d 125.) 7


7 We recognize that in People v. Pacific Land Research Co., supra, 20 Cal.3d at page 18, 141
Cal.Rptr. 20, 569 P.2d 125, this court noted that the parties bringing the action—the Attorney
General and a district attorney—were not members of the group of individuals they were
representing. In an action brought under the Labor Code Private Attorneys General Action
of 2004, by contrast, the aggrieved employee plaintiff brings the action “on behalf of himself
or herself and other current or former employees” (Lab.Code, § 2699, subd. (a)), and thus is
a member of the group being represented. By itself, however, the distinction between public
representatives who are not members of the group they represent and employee plaintiffs
who are members of the group is not controlling. The controlling considerations are that any
direct financial benefit to those harmed by the employer's unlawful conduct is ancillary to
the primary object of the action, and that a defendant employer is no more disadvantaged by
the proceeding than if the action had been brought by a state labor law enforcement agency.
(See People v. Pacific Land, supra, 20 Cal.3d at pp. 17, 19, 141 Cal.Rptr. 20, 569 P.2d 125.)


*988  DISPOSITION


The judgment of the Court of Appeal is affirmed.


WE CONCUR: GEORGE, C.J., BAXTER, CHIN, MORENO, and CORRIGAN, JJ.


**935  Concurring Opinion by WERDEGAR, J.
I concur in the judgment. I write separately because I disagree with the majority's nonliteral
interpretation of Proposition 64 (Gen.Elec. (Nov. 2, 2004)), which forecloses a variety of
representative actions the measure clearly permits. Unlike the ***602  majority, I do not believe
we would frustrate the voters' intent by enforcing the measure according to its plain language.


The unfair competition law (Bus. & Prof.Code, § 17200 et seq.) (UCL), as amended by Proposition
64, requires persons who wish to pursue claims on others' behalf to “compl[y] with Section 382
of the Code of Civil Procedure ....” (Bus. & Prof.Code, § 17203, italics added.) The majority
construes the italicized language “to mean that such an action must meet the requirements for
a class action.” (Maj. opn., ante, 95 Cal.Rptr.3d at p. 595, 209 P.3d at p. 595.) The problem
with this conclusion is that the UCL, even as amended by Proposition 64, does not refer to class
actions. Instead, it refers to Code of Civil Procedure section 382. Section 382, which also does not
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refer to class actions, long predates that modern procedural device. Borrowed from New York's
1848–1849 Field Code (see Comrs. on Practice and Pleadings, Code of Civ. Proc. of the State
of N.Y. (1850), § 610, p. 249), the language of section 382 entered California law in 1850 with
California's first civil practice act (Stats.1850, ch. 142, § 14, p. 429) and was reenacted in 1872
with its current designation as part of our original Code of Civil Procedure. Since then, section
382 has been amended only once, in 1971 (Stats.1971, ch. 244, § 12, p. 375), to delete a reference
to compulsory joinder. The statute remains ancient in language and intent, without significant
intervening legislative attention.


Section 382 actually codifies not class action procedure but the common law doctrine of virtual
representation. (Weaver v. Pasadena Tournament of Roses (1948) 32 Cal.2d 833, 837, 198 P.2d
514.) Under the doctrine, a person who was not a party to an action was deemed to have been
virtually represented, and thus bound by the judgment, if his or her interests had received adequate
representation by a party. 1  (See, e.g., *989  Bernhard v. Wall (1921) 184 Cal. 612, 629, 194 P.
1040.) The modern law of class actions evolved out of virtual representation. In 1948, we held
that the doctrine, as codified in section 382, provided courts with sufficient authority to use the
class action procedural mechanism. (Weaver v. Pasadena Tournament of Roses, supra, at pp. 836–
837, 198 P.2d 514.) Over time, encouraged by the adoption in 1966 of rule 23 of the Federal
Rules of Civil Procedure, class actions multiplied and began to displace other types of multiparty
representative actions. California courts, lacking any other statutory basis for class actions, 2


simply continued to cite section 382 as authority and, when specific guidance was required, looked
to federal decisions applying rule 23. (E.g., Green v. Obledo (1981) 29 Cal.3d 126, 146, 172
Cal.Rptr. 206, 624 P.2d 256; ***603  Vasquez v. Superior Court (1971) 4 Cal.3d 800, 821, 94
Cal.Rptr. 796, 484 P.2d 964; Daar v. Yellow Cab Co. (1967) 67 Cal.2d 695, 708–709, 63 Cal.Rptr.
724, 433 P.2d 732.) Today, its history largely forgotten, section 382 is commonly but inaccurately
described as setting out the requirements for class certification. 3  **936  The majority adopts
this shorthand description, as did the Attorney General and the Legislative Analyst in the ballot
pamphlet. (See maj. opn., ante, 95 Cal.Rptr.3d at p. 595, 209 P.3d at p. 929, citing Voter Information
Guide, Gen. Elec. (Nov. 2, 2004) official title and summary, p. 38; id., ballot measure summary,
Prop. 64, p. 6; id., analysis by the Legislative Analyst, pp. 38–39.) In a non-UCL case I, too, have
described the statute in the same way. (Fireside Bank v. Superior Court (2007) 40 Cal.4th 1069,
1092, fn. 9, 56 Cal.Rptr.3d 861, 155 P.3d 268.) The common shorthand, however, is not accurate.
Even today, more remains of section 382 than just a makeshift citation for the proposition that
California law authorizes class actions.


1 California's Code Commissioners, in recommending section 382 to the Legislature as part
of the 1872 Code of Civil Procedure, offered the examples of an action by a joint association
composed of many individuals, an action by one stockholder on behalf of all against a
corporation to compel an accounting, an action by one person on behalf of many claiming
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title to property from a single source, and an action by one partner on behalf of others to
redress an indivisible injury to the partnership. (Code commrs., notes foll. Ann.Code Civ.
Proc., § 382 (1st ed. 1872, Haymond & Burch, commrs.-annotators) pp. 242–244.)


2 The Legislature in 1970 filled this void only incompletely with the enactment of the
Consumers Legal Remedies Act. (Civ.Code, § 1750 et seq.; see id., § 1781.) Lacking further
legislative guidance, the Judicial Council has adopted rules governing some aspects of class
action procedure, such as notice, but not the standards for class certification. (See Cal. Rules
of Court, rule 3.760 et seq.)


3 Three of the criteria for virtual representation set out in section 382—common interest,
numerosity and the impracticability of joinder—have found their way into the modern
jurisprudence of class actions. (See Fed. Rules Civ. Proc., rule 23(a)(1)-(2), (b)(1)(B), 28
U.S.C.) But, as section 382 was never intended to codify class action procedure, it says
nothing about other important requirements such as the existence of common questions of
law, the typicality of claims, the ability of the named plaintiff to provide fair and adequate
representation, the superiority of a class action over other methods of adjudication, the likely
difficulties of managing a class action, and the requirement of notice. (See id., rule 23(a)(3)
& (4), (b)(3), (b)(3)(D), (c)(2)(B).)


What remains of section 382 is best understood by reference to Taylor v. Sturgell (2008) 553
U.S. 880, 128 S.Ct. 2161 (Taylor ), in which the United States Supreme Court comprehensively
examined the federal courts' use of virtual representation, the common law doctrine *990  section
382 embodies. Taylor's basic holding is that a judgment's binding effect is to be determined not
under common law doctrines but instead under the established rules of res judicata and collateral
estoppel, which typically require that a person, to be bound, must have been made a party, received
service of process, and had a full and fair opportunity to litigate. (Taylor, at p. 891–93, 128 S.Ct.
at p. 2171.) Taken together, these rules form what the high court has called a general “rule against
nonparty preclusion.” (Id., at p. 893–94, 128 S.Ct. at p. 2172.) To encourage clarity in determining
the preclusive effect of judgments on nonparties, the high court instructed the lower federal courts
not to use the term “virtual representation.” (Id., at p. 903–05, 128 S.Ct. at p. 2178.) In so doing,
however, the court observed that to discard the term was “unlikely to occasion any great shift in
actual practice” or any significant “change in outcomes” (ibid.) because the term encompasses six
categories of valid, established exceptions to the rule against nonparty preclusion (ibid.; see also
id., at pp. 893–96, 128 S.Ct. at pp. 2172–2173).


The propriety of any given representative action obviously depends on whether the nonparties
assumed to be represented will in fact be bound by the judgment. Of the six categories of
exceptions to the rule against nonparty preclusion identified in Taylor, supra, 553 U.S. 880, 893–
96, 128 S.Ct. 2161, 2172–2173, three might well, but for today's decision, support non-class
representative actions under the UCL: (1) preclusion because a person has agreed to be bound
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by the determination of issues in an action between others; (2) preclusion based on a variety of
pre-existing substantive legal relationships arising from the needs of property law, such as the
relationships ***604  between preceding and succeeding owners of property, bailee and bailor,
and assignee and assignor; and (3) preclusion because a nonparty was adequately represented by
someone with the same interests who was a party, as in properly conducted class actions and in
suits brought by trustees, guardians, and other fiduciaries. (Taylor, at pp. 893–96, 128 S.Ct. at pp.
2172–2173.)


Taylor's third exception to the rule of nonparty preclusion—cases in which a nonparty was
adequately represented, as in “properly conducted class actions ” (Taylor, supra, 553 U.S. 880,
893–94, 128 S.Ct. 2161, 2172, italics added)—will undoubtedly comprise the vast majority of
multiparty actions brought under the UCL. The consumers on whose behalf UCL actions are
brought typically have no relationship with the representative plaintiff other than the fact that
they purchased the same product or service from the defendant. Still, actions brought under the
first (consent) and second (relationships based on property law) exceptions to the general rule
of nonparty preclusion, and actions brought under the third exception by “trustees, guardians,
and other fiduciaries” (Taylor, supra, at p. 895–96, 128 S.Ct. at p. 2173), fall squarely within the
language and intent of section 382, remain valid under federal law (see *991  **937  Taylor,
at pp. 893–96, 128 S.Ct. at pp. 2172–2173), and might well be invoked as the basis for non-
class representative actions under the UCL. One can easily imagine, for example, an action by
a homeowners' association on behalf of its members—a type of representative action California
courts have consistently held to be proper under section 382 even without class certification. (E.g.,
Del Mar Beach Club Owners Assn. v. Imperial Contracting Co. (1981) 123 Cal.App.3d 898, 906–
908, 176 Cal.Rptr. 886; Raven's Cove Townhomes, Inc. v. Knuppe Development Co. (1981) 114
Cal.App.3d 783, 793–794, 171 Cal.Rptr. 334.)


The majority, by simplistically construing Proposition 64's reference to “Section 382” (Bus. &
Prof.Code, § 17203, as amended by Prop. 64) as requiring class certification in every instance,
forecloses these other possibilities. I acknowledge that the practical difference between the
majority's construction of Proposition 382 and my literal one is small. As I have explained, the
vast majority of representative plaintiffs in UCL actions cannot hope to comply with section 382
except through class certification. Thus, my disagreement with the majority affects very few cases.


Nevertheless, strict fidelity to the language of voter initiatives is important. The specific language
of an initiative measure typically represents “ ‘a delicate tightrope walk designed to induce
voter approval ...’ ” (Ross v. RagingWire Telecommunications, Inc. (2008) 42 Cal.4th 920, 930,
70 Cal.Rptr.3d 382, 174 P.3d 200, quoting People v. Galambos (2002) 104 Cal.App.4th 1147,
1152, 128 Cal.Rptr.2d 844)—a balance that judges too easily upset by reading their own policy
preferences into a measure's language. Thus, “the initiative power is strongest when courts give
effect to the voters' formally expressed intent....” (Ross, supra, at p. 930, 70 Cal.Rptr.3d 382, 174
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P.3d 200.) The majority's only justification for giving Proposition 64 a nonliteral interpretation is
that the voters were told—albeit not in the text of the statute on which they were asked to vote—
that the measure would compel representative plaintiffs to meet the requirements of class actions.
(See maj. opn., ante, 95 Cal.Rptr.3d at p. 595, 209 P.3d at p. 929, citing Voter Information Guide,
supra, official title and summary, p. 38; id., ballot measure summary, Prop. 64, p. 6; id., analysis
by the Legislative Analyst, pp. 38–39.) The majority ***605  reasons that “[a] literal construction
of an enactment ... will not control when such a construction would frustrate the manifest purpose
of the enactment as a whole.” (Maj. opn., ante, 95 Cal.Rptr.3d at p. 594, 209 P.3d at p. 929.) I
agree with the principle but not its application. In this case, to interpret Proposition 64 literally
would not frustrate the voters' intent, given the expected rarity in UCL cases of constitutionally
permissible representative actions other than class actions. To prefer language in ballot pamphlets
to the formal, operative text of an initiative renders the initiative process susceptible to bait-and-
switch tactics. To do so even once without the plainest compulsion sets a potentially dangerous
precedent.


*992  Accordingly, I cannot join the majority in construing Proposition 64 according to its
subjective, court-declared “spirit” rather than its “letter” (maj. opn., 95 Cal.Rptr.3d at p. 594, 209
P.3d at p. 929) without a better reason to believe the voters did not really intend to be bound by
language they voted to enact. Nevertheless, I agree with the majority that the Court of Appeal
correctly struck plaintiff's representative claims under the circumstances of this case because
plaintiff cannot otherwise “compl[y] with section 382” (Bus. & Prof.Code, § 17203) and, thus,
satisfy Proposition 64.


All Citations


46 Cal.4th 969, 209 P.3d 923, 95 Cal.Rptr.3d 588, 15 Wage & Hour Cas.2d (BNA) 791, 09 Cal.
Daily Op. Serv. 8257, 09 Cal. Daily Op. Serv. 8321, 2009 Daily Journal D.A.R. 9631
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55 Cal.4th 1185
Supreme Court of California


Jamshid ARYEH, Plaintiff and Appellant,
v.


CANON BUSINESS SOLUTIONS, INC., Defendant and Respondent.


No. S184929
|


Jan. 24, 2013.


Synopsis
Background: Lessee of copier machines brought action against lessor, alleging that lessor had
violated the Unfair Competition Law (UCL) by wrongfully charging lessee for “test” copies made
by lessor's repair personnel. The Superior Court, Los Angeles County, No. BC 384674, Robert L.
Hess, J., sustained lessor's demurrer without leave to amend, and lessee appealed. The Court of
Appeal affirmed. Lessee petitioned for review. The Supreme Court granted review, superseding
the opinion of the Court of Appeal.


Holdings: The Supreme Court, Werdegar, J., held that:


[1] statute of limitations for a UCL deceptive practices claim may be tolled under the discovery
rule, disapproving Snapp & Associates Ins. Services, Inc. v. Robertson, 96 Cal.App.4th 884, 117
Cal.Rptr.2d 331, and Salenga v. Mitsubishi Motors Credit of America, Inc., 183 Cal.App.4th 986,
107 Cal.Rptr.3d 836;


[2] statute of limitations for UCL claims against copier lessor was not tolled under continuing
violation doctrine; but


[3] new UCL limitations period applied to each of lessor's alleged continuous unfair acts.


Opinion, 111 Cal.Rptr.3d 211, superseded.


Procedural Posture(s): On Appeal; Petition for Discretionary Review.
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West Headnotes (26)


[1] Appeal and Error Objections and exceptions;  demurrer
On appeal from the sustaining of a demurrer, Supreme Court accepts as true the well-
pleaded facts in the operative complaint, but will not disregard contrary allegations in
earlier complaints to the extent they are pertinent, as a plaintiff may not disavow earlier
concessions by omitting them from subsequent complaints.


31 Cases that cite this headnote


[2] Appeal and Error Time for proceedings;  limitations and laches
Limitation of Actions Questions for Jury
The application of the statute of limitations on undisputed facts is a purely legal question
reviewed de novo.


61 Cases that cite this headnote


[3] Limitation of Actions Necessity in general
The statute of limitations is an affirmative defense.


33 Cases that cite this headnote


[4] Limitation of Actions Causes of action in general
The “limitations period,” the period in which a plaintiff must bring suit or be barred, runs
from the moment a claim accrues. West's Ann.Cal.C.C.P. § 312.


82 Cases that cite this headnote


[5] Limitation of Actions Causes of action in general
Traditionally at common law under the “last element” accrual rule, a cause of action
accrues when it is complete with all of its elements, those elements being wrongdoing,
harm, and causation.


183 Cases that cite this headnote


[6] Limitation of Actions In general;  what constitutes discovery
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The discovery rule, where applicable, postpones accrual of a cause of action until the
plaintiff discovers, or has reason to discover, the cause of action.


130 Cases that cite this headnote


[7] Limitation of Actions Suspension or stay in general;  equitable tolling
Equitable tolling may suspend or extend the statute of limitations when a plaintiff has
reasonably and in good faith chosen to pursue one among several remedies and the statute
of limitations' notice function has been served.


20 Cases that cite this headnote


[8] Limitation of Actions Concealment of Cause of Action
The doctrine of fraudulent concealment tolls the statute of limitations where a defendant,
through deceptive conduct, has caused a claim to grow stale.


51 Cases that cite this headnote


[9] Limitation of Actions Continuing violation in general
The continuing violation doctrine aggregates a series of wrongs or injuries for purposes of
the statute of limitations, treating the limitations period as accruing for all of them upon
commission or sufferance of the last of them.


80 Cases that cite this headnote


[10] Limitation of Actions Continuing injury in general
Under the theory of continuous accrual, a series of wrongs or injuries may be viewed as
each triggering its own limitations period, such that a suit for relief may be partially time-
barred as to older events but timely as to those within the applicable limitations period.


132 Cases that cite this headnote


[11] Statutes Statutory Alteration or Abrogation of Common Law
As a general rule, unless expressly provided, statutes should not be interpreted to alter the
common law, and should be construed to avoid conflict with common law rules.


4 Cases that cite this headnote
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[12] Courts Decisions of United States Courts as Authority in State Courts
Interpretations of federal antitrust law are at most instructive, not conclusive, when
construing the Cartwright Act, given that the Cartwright Act was modeled not on federal
antitrust statutes but instead on statutes enacted by California's sister states around the
turn of the 20th century. Sherman Act, § 1, 15 U.S.C.A. § 1 et seq.; Clayton Act, § 1, 15
U.S.C.A. § 12 et seq.; West's Ann.Cal.Bus. & Prof.Code § 16700 et seq.


28 Cases that cite this headnote


[13] Antitrust and Trade Regulation Nature and Elements
Not all interpretations of the Cartwright Act are equally applicable to the unrelated Unfair
Competition Law (UCL). West's Ann.Cal.Bus. & Prof.Code §§ 16700 et seq., 17200 et seq.


20 Cases that cite this headnote


[14] Limitation of Actions Nature of harm or damage, in general
The statute of limitations for a Unfair Competition Law (UCL) deceptive practices
claim may be tolled under the discovery rule; disapproving Snapp & Associates Ins.
Services, Inc. v. Robertson, 96 Cal.App.4th 884, 117 Cal.Rptr.2d 331, and Salenga v.
Mitsubishi Motors Credit of America, Inc., 183 Cal.App.4th 986, 107 Cal.Rptr.3d 836.
West's Ann.Cal.Bus. & Prof.Code § 17200 et seq.


7 Cases that cite this headnote


[15] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
Under the “unlawful” prong, the Unfair Competition Law (UCL) “borrows” violations
of other laws and treats them as unlawful practices that the UCL makes independently
actionable. West's Ann.Cal.Bus. & Prof.Code § 17200 et seq.


29 Cases that cite this headnote


[16] Antitrust and Trade Regulation Nature and form
The Unfair Competition Law (UCL) and its remedies are equitable. West's Ann.Cal.Bus.
& Prof.Code § 17200 et seq.


12 Cases that cite this headnote
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[17] Limitation of Actions Consumer protection; unfair trade practices
For limitations purposes, the Unfair Competition Law (UCL) is governed by common law
accrual rules to the same extent as any other statute. West's Ann.Cal.Bus. & Prof.Code §
17200 et seq.


52 Cases that cite this headnote


[18] Limitation of Actions Consumer protection; unfair trade practices
That a cause of action is labeled a Unfair Competition Law (UCL) claim is not dispositive
in determining whether the cause of action accrues for limitations purposes; instead, the
nature of the right sued upon and the circumstances attending its invocation control the
point of accrual. West's Ann.Cal.Bus. & Prof.Code § 17200 et seq.


27 Cases that cite this headnote


[19] Limitation of Actions Burden of proof in general
The burden for a plaintiff to demonstrate his claims survive based on one or more
nonstatutory exceptions to the Unfair Competition Law's (UCL) basic limitations period
may be imposed even at the pleading stage. West's Ann.Cal.Bus. & Prof.Code § 17208.


12 Cases that cite this headnote


[20] Limitation of Actions Consumer protection; unfair trade practices
Allegations of a pattern of reasonably frequent and similar acts may, in a given case,
justify treating the acts as an indivisible course of conduct actionable in its entirety,
notwithstanding that the conduct occurred partially outside and partially inside the Unfair
Competition Law (UCL) limitations period. West's Ann.Cal.Bus. & Prof.Code § 17208.


38 Cases that cite this headnote


[21] Limitation of Actions Consumer protection; unfair trade practices
Statute of limitations for Unfair Competition Law (UCL) action against lessor of copier
machines for wrongfully charging lessee for “test” copies made by lessor's repair personnel
was not tolled under the continuing violation doctrine, since each incident of charging for
copies by repair personnel would be a discrete, independently actionable alleged wrong.
West's Ann.Cal.Bus. & Prof.Code § 17208.
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2 Cases that cite this headnote


[22] Limitation of Actions Consumer protection; unfair trade practices
Under the theory of continuous accrual, a new Unfair Competition Law (UCL) limitations
period applied to each of copier machine lessor's alleged continuous unfair acts of charging
lessee for “test” copies made by lessor's repair personnel, even though lessor was not a
public entity, since lessor's duty not to impose unfair charges in its monthly bills was a
continuing one, and the complaint did not sound solely in fraud. West's Ann.Cal.Bus. &
Prof.Code § 17208.


5 Cases that cite this headnote


[23] Limitation of Actions Causes of action in general
Generally speaking, continuous accrual of limitations periods applies whenever there is a
continuing or recurring obligation.


81 Cases that cite this headnote


[24] Limitation of Actions Causes of action in general
Limitation of Actions Continuing violation in general
Unlike the continuing violation doctrine, which renders an entire course of conduct
actionable, the theory of continuous accrual supports recovery only for damages arising
from those breaches falling within the limitations period.


90 Cases that cite this headnote


[25] Limitation of Actions Sufficiency of allegations in general
Nothing in the theory of continuous accrual requires every severable act to be pleaded as
a distinct cause of action, to preclude the expiration of the limitations period as to earlier
acts from precluding claims based on later acts.


9 Cases that cite this headnote


[26] Pleading Insufficiency of facts to constitute cause of action
It is error for a court to sustain a demurrer when the plaintiff has stated a cause of action
under any possible legal theory.
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Opinion


WERDEGAR, J.


*1189  **873  The common law theory of continuous accrual posits that a cause of action
challenging a recurring wrong may accrue not once but each time a new wrong is committed.
We consider whether the theory can apply to actions under the unfair competition law (Bus. &
Prof.Code, § 17200 et seq.; hereafter UCL) and, if so, whether it applies here to save plaintiff
Jamshid Aryeh's suit from a limitations bar. We conclude: (1) the text and legislative history of
the UCL leave UCL claims as subject to the common law rules of accrual as any other cause of
action, and (2) continuous accrual principles prevent Aryeh's complaint from being dismissed at
the demurrer stage on statute of limitations grounds. Accordingly, we reverse the Court of Appeal's
judgment.
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**874  FACTUAL AND PROCEDURAL BACKGROUND 1


1 On appeal from the sustaining of a demurrer, we accept as true the well-pleaded facts in
the operative complaint, Aryeh's second amended complaint. (Beal Bank, SSB v. Arter &
Hadden, LLP (2007) 42 Cal.4th 503, 505, fn. 1, 66 Cal.Rptr.3d 52, 167 P.3d 666.) We
will not, however, disregard contrary allegations in earlier complaints to the extent they
are pertinent, as a plaintiff may not disavow earlier concessions by omitting them from
subsequent complaints. (Hendy v. Losse (1991) 54 Cal.3d 723, 742–743, 1 Cal.Rptr.2d 543,
819 P.2d 1.)


[1]  Aryeh runs a copy business under the name ABC Copy & Print. Defendant Canon Business
Solutions, Inc. (Canon) sells, leases, services, and repairs copiers and other office products. In
November 2001 and February 2002, Aryeh entered agreements with Canon to lease copiers for a
term of 60 *1190  months. The leases required Aryeh to pay monthly rent for each copier, subject
to a maximum copy allowance. Copies in excess of the monthly allowance required payment of
an additional per copy charge.


Canon serviced the leased copiers periodically. Shortly after entering the two leases, Aryeh noticed
discrepancies between meter readings taken by Canon employees and the actual number of copies
made on each copier. When Canon would not respond to Aryeh's complaints, Aryeh began
compiling independent copy records. Aryeh concluded that during service visits, Canon employees
were running test copies—according to the operative complaint, a total of at least 5,028 copies over
the course of 17 service visits between February 2002 and November 2004. These copies resulted
in Aryeh exceeding his monthly allowances and owing excess copy charges and late fees to Canon.


Aryeh sued in January 2008, alleging a single claim for violation of the UCL. The original
complaint alleged Canon knew or should have known it was charging for excess copies and that
the practice of ***831  charging for test copies was both unfair and fraudulent. The complaint
also included class allegations. Aryeh originally sought restitution and injunctive relief, but later
amended his complaint to seek only restitution.


Canon demurred, arguing that the claim was barred by, inter alia, the statute of limitations. (See
Bus. & Prof.Code, § 17208.) 2  After twice sustaining demurrers with leave to amend, the trial
court finally sustained a demurrer without leave to amend and dismissed the action with prejudice.
Its order recited several grounds, but the court made clear the primary basis for dismissal was
the statute of limitations. The trial court read state law as establishing that “the clock [on a UCL
claim] starts running when the first violation occurs.” Consequently, because the second amended
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complaint established a first violation in 2002, the claim was barred by the four-year statute of
limitations.


2 All further unlabeled statutory references are to the Business and Professions Code.


A divided Court of Appeal affirmed. The majority agreed with the trial court that neither delayed
discovery nor the continuing violation doctrine could be applied to extend the statute of limitations
for UCL claims; accordingly, Aryeh's claim was untimely. The dissent would have reversed under
the theory of continuous accrual, reasoning that even if some parts of Aryeh's claim were stale,
not all parts of it were barred.


We granted review to resolve lingering uncertainty over the timing of accrual and the applicability
of continuing-wrong accrual principles under the UCL.


*1191  DISCUSSION


[2]  This appeal follows the sustaining of a demurrer. The application of the statute of limitations
on undisputed facts is a purely legal question (see Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103,
1112, 245 Cal.Rptr. 658, 751 P.2d 923); accordingly, we review the lower courts' rulings de novo.
We must take the allegations of the operative complaint as true and consider whether the facts
alleged establish Aryeh's claim is barred as a matter of law. (See Fox v. Ethicon Endo–Surgery,
Inc. (2005) 35 Cal.4th 797, 810–811, 27 Cal.Rptr.3d 661, 110 P.3d 914.)


I. Accrual and Equitable Exceptions to the Usual Running of the Statute of Limitations
[3]  An affirmative defense, the statute of limitations exists to promote the diligent assertion
**875  of claims, ensure defendants the opportunity to collect evidence while still fresh, and
provide repose and protection from dilatory suits once excess time has passed. (See, e.g., Shively
v. Bozanich (2003) 31 Cal.4th 1230, 1246, 7 Cal.Rptr.3d 576, 80 P.3d 676; Norgart v. Upjohn Co.
(1999) 21 Cal.4th 383, 395–396, 87 Cal.Rptr.2d 453, 981 P.2d 79; Jordache Enterprises, Inc. v.
Brobeck, Phleger & Harrison (1998) 18 Cal.4th 739, 755–756, 76 Cal.Rptr.2d 749, 958 P.2d 1062;
Jolly v. Eli Lilly & Co., supra, 44 Cal.3d at p. 1112, 245 Cal.Rptr. 658, 751 P.2d 923.) The duration
of the limitations period marks the legislatively selected point at which, for a given claim, these
considerations surmount the otherwise compelling interest in adjudicating on their merits valid
claims. (See Johnson v. Railway Express Agency (1975) 421 U.S. 454, 463–464, 95 S.Ct. 1716,
44 L.Ed.2d 295; Pooshs v. Philip Morris USA, Inc. (2011) 51 Cal.4th 788, 797, 123 Cal.Rptr.3d
578, 250 P.3d 181; Norgart, at p. 396, 87 Cal.Rptr.2d 453, 981 P.2d 79.)
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[4]  [5]  The limitations period, the period in which a plaintiff must bring suit or be ***832
barred, runs from the moment a claim accrues. (See Code Civ. Proc., § 312 [an action must “be
commenced within the periods prescribed in this title, after the cause of action shall have accrued”];
Pooshs v. Philip Morris USA, Inc., supra, 51 Cal.4th at p. 797, 123 Cal.Rptr.3d 578, 250 P.3d 181;
Fox v. Ethicon Endo–Surgery, Inc., supra, 35 Cal.4th at p. 806, 27 Cal.Rptr.3d 661, 110 P.3d 914;
Norgart v. Upjohn Co., supra, 21 Cal.4th at p. 397, 87 Cal.Rptr.2d 453, 981 P.2d 79.) Traditionally
at common law, a “cause of action accrues ‘when [it] is complete with all of its elements'—those
elements being wrongdoing, harm, and causation.” (Pooshs, at p. 797, 123 Cal.Rptr.3d 578, 250
P.3d 181, quoting Norgart, at p. 397, 87 Cal.Rptr.2d 453, 981 P.2d 79.) This is the “last element”
accrual rule: ordinarily, the statute of limitations runs from “the occurrence of the last element
essential to the cause of action.” (Neel v. Magana, Olney, Levy, Cathcart & Gelfand (1971) 6 Cal.3d
176, 187, 98 Cal.Rptr. 837, 491 P.2d 421; accord, Howard Jarvis Taxpayers Assn. v. City of La
Habra (2001) 25 Cal.4th 809, 815, 107 Cal.Rptr.2d 369, 23 P.3d 601;   *1192   Buttram v. Owens–
Corning Fiberglas Corp. (1997) 16 Cal.4th 520, 531, fn. 4, 66 Cal.Rptr.2d 438, 941 P.2d 71.)


[6]  [7]  [8]  [9]  [10]  To align the actual application of the limitations defense more closely with
the policy goals animating it, the courts and the Legislature have over time developed a handful of
equitable exceptions to and modifications of the usual rules governing limitations periods. These
doctrines may alter the rules governing either the initial accrual of a claim, the subsequent running
of the limitations period, or both. The “ ‘most important’ ” of these doctrines, the discovery rule,
where applicable, “postpones accrual of a cause of action until the plaintiff discovers, or has
reason to discover, the cause of action.” (Norgart v. Upjohn Co., supra, 21 Cal.4th at p. 397,
87 Cal.Rptr.2d 453, 981 P.2d 79; accord, Fox v. Ethicon Endo–Surgery, Inc., supra, 35 Cal.4th
at p. 807, 27 Cal.Rptr.3d 661, 110 P.3d 914.) Equitable tolling, in turn, may suspend or extend
the statute of limitations when a plaintiff has reasonably and in good faith chosen to pursue one
among several remedies and the statute of limitations' notice function has been served. (McDonald
v. Antelope Valley Community College Dist. (2008) 45 Cal.4th 88, 99–100, 84 Cal.Rptr.3d 734,
194 P.3d 1026.) The doctrine of fraudulent concealment tolls the statute of limitations where a
defendant, through deceptive conduct, has caused a claim to grow stale. (Regents of University
of California v. Superior Court (1999) 20 Cal.4th 509, 533, 85 Cal.Rptr.2d 257, 976 P.2d 808.)
The continuing violation doctrine aggregates a series of wrongs or injuries for purposes of the
statute of limitations, treating the limitations period as accruing for all of them upon commission
or sufferance of the last of them. (Richards v. CH2M Hill, Inc. (2001) 26 Cal.4th 798, 811–818, 111
Cal.Rptr.2d 87, 29 P.3d 175; see also National Railroad Passenger Corporation v. Morgan (2002)
536 U.S. 101, 118, 122 S.Ct. 2061, 153 L.Ed.2d 106.) Finally, under the theory of continuous
accrual, a series of wrongs or injuries may be viewed as each triggering its own limitations period,
such that a suit for relief may be partially time-barred as to older events but timely as to those
within the applicable limitations **876  period. (Howard Jarvis Taxpayers Assn. v. City of La
Habra, supra, 25 Cal.4th at pp. 818–822, 107 Cal.Rptr.2d 369, 23 P.3d 601.) 3
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3 These last two exceptions, the continuing violation doctrine and the theory of continuous
accrual, are branches of the principles that apply to continuing wrongs. We discuss them in
more depth below. (See post, 151 Cal.Rptr.3d at pp. 836–839, 292 P.3d at pp. 879–881.)


***833  II. Common Law Accrual and the UCL
We consider the application of common law rules to the UCL in deciding when a UCL claim
accrues.


We begin with the language of the UCL's statute of limitations. “Any action to enforce any cause
of action pursuant to [the UCL] shall be commenced within four years after the cause of action
accrued.” (§ 17208.) *1193  Neither section 17208 nor any other part of the UCL offers a definition
of what it means for a UCL claim to accrue; this is not a limitations statute in which the Legislature
has assumed the task of articulating the specific ways in which established common law principles
may or may not apply. (Cf. Quarry v. Doe I (2012) 53 Cal.4th 945, 983–984, 139 Cal.Rptr.3d
3, 272 P.3d 977 [discussing Code Civ. Proc., § 340.1, which legislatively supplants common law
delayed-discovery principles]; Jordache Enterprises, Inc. v. Brobeck, Phleger & Harrison, supra,
18 Cal.4th at pp. 756–758, 76 Cal.Rptr.2d 749, 958 P.2d 1062 [discussing Code Civ. Proc., § 340.6,
which legislatively supplants common law equitable-tolling principles].)


[11]  This silence triggers a presumption in favor of permitting settled common law accrual rules
to apply. “As a general rule, ‘[u]nless expressly provided, statutes should not be interpreted to alter
the common law, and should be construed to avoid conflict with common law rules. [Citation.]
“A statute will be construed in light of common law decisions, unless its language ‘ “clearly
and unequivocally discloses an intention to depart from, alter, or abrogate the common-law rule
concerning the particular subject matter....” [Citations.]’ [Citation.]” ' ” (California Assn. of Health
Facilities v. Department of Health Services (1997) 16 Cal.4th 284, 297, 65 Cal.Rptr.2d 872, 940
P.2d 323.) We thus may assume the Legislature intended the well-settled body of law that has built
up around accrual, including the traditional last element rule and its equitable exceptions, to apply
fully here.


The legislative history, moreover, indicates the Legislature intended the UCL's limitations period to
be subject to the usual judicial rules governing accrual, rather than to special legislatively declared
accrual rules. Section 17208 was passed in 1977 as part of an act that consolidated and recodified
existing state unfair competition laws without substantive change in the Business and Professions
Code. (Stats.1977, ch. 299, § 1, pp. 1202–1203; Assem. Off. of Research, 3d reading analysis of
Assem. Bill No. 1280 (1977–1978 Reg. Sess.) as introduced Mar. 31, 1977, p. 1.) The adoption of
an express statute of limitations was not intended to modify but to clarify the presumed applicable
limitations period. (Assem. Com. on Judiciary, Bill Digest of Assem. Bill No. 1280 (1977–1978
Reg. Sess.) p. 1.) On the question of accrual, legislative committee reports are conspicuously silent,
and the enrolled bill report expressly confirms the understanding that the subject is to be governed
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not by statute but by judicial construction: “Questions concerning the point at which the statute
of limitations begins will be left to judicial decision.” (Governor's Off. of Legal Affairs, Enrolled
Bill Rep. on Assem. Bill No. 1280 (1977–1978 Reg. Sess.) June 27, 1977, p. 1.) It thus appears
the Legislature, by passing a barebones limitations statute and delegating to the judiciary the task
of defining the point of accrual in particular cases, left *1194  courts ***834  free to determine
whether the circumstances in each case call for application of either the general last element rule
of accrual or any of its equitable exceptions.


In this case, the trial court concluded “because this is a [UCL section] 17200 claim ... there is no
continuing practices doctrine that applies here.” Affirming, the Court of Appeal majority held that a
UCL claim necessarily “accrues when the defendant's conduct occurs, not when the plaintiff learns
about the conduct.” It went on to conclude that in addition to delayed discovery, the continuing
**877  violation doctrine also is categorically inapplicable to UCL claims.


In treating the UCL as exceptional for accrual purposes, the trial court and the Court of Appeal
joined one side of a split in the Courts of Appeal over whether the UCL should, like any other
statute, be interpreted as subject to all the usual rules of accrual, or whether the statute categorically
forecloses modified accrual based on delayed discovery, continuing-wrong principles, and their
ilk. (Compare, e.g., Salenga v. Mitsubishi Motors Credit of America, Inc. (2010) 183 Cal.App.4th
986, 996, 107 Cal.Rptr.3d 836 with Broberg v. The Guardian Life Ins. Co. of America (2009) 171
Cal.App.4th 912, 920–921, 90 Cal.Rptr.3d 225; see Grisham v. Philip Morris U.S.A., Inc. (2007)
40 Cal.4th 623, 634, fn. 7, 54 Cal.Rptr.3d 735, 151 P.3d 1151 [acknowledging the split].) The
roots of that split trace back to a single federal trial court decision, Stutz Motor Car of America v.
Reebok Intern., Ltd. (C.D.Cal.1995) 909 F.Supp. 1353; each subsequent case espousing the view
that the UCL categorically forecloses a common law modification of the last element accrual rule
has relied on Stutz or its progeny without further reasoning. (See Suh v. Yang (N.D.Cal.1997) 987
F.Supp. 783, 795; Snapp & Associates Ins. Services, Inc. v. Robertson (2002) 96 Cal.App.4th 884,
891, 117 Cal.Rptr.2d 331; Salenga, at p. 996, 107 Cal.Rptr.3d 836.) 4  As we shall explain, Stutz
misstated California law.


4 Without referencing Stutz, a subsequent Ninth Circuit case also asserted that UCL claims
never run from the date of their discovery, but it offered only an ipse dixit, with no reasoning
to support its construction of California law. (Karl Storz Endoscopy–America, Inc. v. Surgical
Technologies, Inc. (9th Cir.2002) 285 F.3d 848, 857; see also Perez v. Nidek Co. Ltd.
(S.D.Cal.2009) 657 F.Supp.2d 1156, 1166 [concluding it was bound by Karl Storz ].)


[12]  [13]  In support of its conclusion that the UCL categorically foreclosed application of the
accrual exception there at issue (the discovery rule), Stutz reasoned that (1) the federal Sherman
Act (15 U.S.C. § 1 et seq.) and Clayton Act (15 U.S.C. § 12 et seq.) do not permit delayed
accrual based on ignorance of a claim, (2) judicial interpretations of the Sherman Act and the
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Clayton Act apply fully to this state's antitrust act, the Cartwright Act (§ 16700 et seq.), and
(implicitly) (3) interpretations of the Cartwright Act are equally applicable to the unrelated UCL.
( *1195  Stutz Motor Car of America v. Reebok Intern., Ltd., supra, 909 F.Supp. at p. 1363.) The
second and third premises, construing state law, are each wrong. Interpretations of federal antitrust
law are at most instructive, not conclusive, when construing the Cartwright Act, given that the
Cartwright Act was modeled not on federal antitrust statutes but instead on statutes enacted by
California's sister states around the turn of the 20th century. (State of California ex rel. Van de
Kamp v. Texaco, Inc. (1988) 46 Cal.3d 1147, 1164, 252 Cal.Rptr. 221, 762 P.2d 385 [“[J]udicial
interpretation of the Sherman Act, while often helpful, is not directly probative of the Cartwright
drafters' intent....”]; see ***835  also Clayworth v. Pfizer, Inc. (2010) 49 Cal.4th 758, 772–773,
111 Cal.Rptr.3d 666, 233 P.3d 1066.) As well, the Stutz court either assumed without explanation
that decisions governing an antitrust claim under the Cartwright Act would apply equally to an
unfair competition claim under the UCL or mistook one for the other. No justification for such a
leap is evident; though the Cartwright Act and the UCL each address aspects of unfair business
competition, they have markedly different origins and scopes. (Compare Texaco, Inc., at pp. 1153–
1161, 252 Cal.Rptr. 221, 762 P.2d 385 [discussing Cartwright Act's origins] and Pacific Gas &
Electric Co. v. County of Stanislaus (1997) 16 Cal.4th 1143, 1147, 69 Cal.Rptr.2d 329, 947 P.2d
291 [discussing Cartwright Act's scope] with Bank of the West v. Superior Court (1992) 2 Cal.4th
1254, 1263–1264, 10 Cal.Rptr.2d 538, 833 P.2d 545 [discussing UCL's origins and scope].) Despite
these errors, Stutz has been accepted without critical analysis by numerous subsequent federal and
state courts.


[14]  The contrary view is reflected in more recent cases like Broberg v. The Guardian Life Ins. Co.
of America, supra, 171 Cal.App.4th 912, 90 Cal.Rptr.3d 225. (See also Massachusetts Mutual Life
Ins. Co. v. Superior Court (2002) 97 Cal.App.4th 1282, 1295, 119 Cal.Rptr.2d 190; **878  Miller
v. Washington Mut. Bank FA (N.D.Cal.2011) 776 F.Supp.2d 1064, 1070; Neurontin Marketing &
Sales Practices Litigation (D.Mass.2010) 748 F.Supp.2d 34, 84–85; Clark v. Prudential Ins. Co.
of America (D.N.J.2010) 736 F.Supp.2d 902, 921–923.) Broberg involved a statute of limitations
challenge to a claim of deceptive practices under the UCL. The court reasoned that the underlying
nature of the claim, not its form, should control. (See Jefferson v. J.E. French Co. (1960) 54 Cal.2d
717, 718, 7 Cal.Rptr. 899, 355 P.2d 643 [“[T]he nature of the right sued upon, not the form of action
or the relief demanded, determines the applicability of the statute of limitations.”].) Consequently,
that the cause of action was pleaded under the UCL should not preclude application of an equitable
exception to the usual accrual rule; just like common law claims challenging fraudulent conduct,
a UCL deceptive practices claim should accrue “only when a reasonable person would have
discovered the factual basis for a claim.” (Broberg, at pp. 920–921, 90 Cal.Rptr.3d 225.) Broberg
is consistent with both our precedent and the absence of anything in the text or legislative history
of *1196  the UCL establishing a legislative desire either to categorically limit or categorically
guarantee the application of common law accrual exceptions under the UCL.
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[15]  [16]  Broberg also highlights an aspect of the statutory scheme salient for limitations
purposes: the UCL is a chameleon. The UCL affords relief from unlawful, unfair, or fraudulent
acts; moreover, under the unlawful prong, the UCL “ ‘ “borrows” violations of other laws and treats
them as unlawful practices' that the unfair competition law makes independently actionable.” (Cel–
Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180, 83
Cal.Rptr.2d 548, 973 P.2d 527.) Depending upon which prong is invoked, a UCL claim may most
closely resemble, in terms of the right asserted, an action for misrepresentation (e.g., Kwikset Corp.
v. Superior Court (2011) 51 Cal.4th 310, 120 Cal.Rptr.3d 741, 246 P.3d 877), misappropriation
(e.g., Glue–Fold, Inc. v. Slautterback Corp. (2000) 82 Cal.App.4th 1018, 98 Cal.Rptr.2d 661), price
fixing (e.g., Clayworth v. Pfizer, Inc., supra, 49 Cal.4th 758, 111 Cal.Rptr.3d 666, 233 P.3d 1066),
interference with prospective economic advantage ( ***836  Korea Supply Co. v. Lockheed Martin
Corp. (2003) 29 Cal.4th 1134, 131 Cal.Rptr.2d 29, 63 P.3d 937), or any of countless other common
law and statutory claims. Given the widely varying nature of the right invoked, it makes sense
to acknowledge that a UCL claim in some circumstances might support the potential application
of one or another exception (e.g., Broberg v. The Guardian Life Ins. Co. of America, supra, 171
Cal.App.4th at pp. 920–921, 90 Cal.Rptr.3d 225), and in others might not (e.g., M & F Fishing, Inc.
v. Sea–Pac Ins. Managers, Inc. (2012) 202 Cal.App.4th 1509, 1531–1532, 136 Cal.Rptr.3d 788
[concluding that while in theory delayed discovery might preserve an unfair competition claim,
the nature of the particular UCL claim asserted precluded its application] ). 5


5 As well, the UCL and its remedies are equitable. (Korea Supply Co. v. Lockheed Martin
Corp., supra, 29 Cal.4th at p. 1144, 131 Cal.Rptr.2d 29, 63 P.3d 937.) It would be inconsistent
to conclude that while equity may drive the availability of remedies under the UCL, equitable
exceptions have no place in determining whether a claim for relief has been timely asserted
in the first instance.


[17]  [18]  Accordingly, we conclude the UCL is governed by common law accrual rules to the
same extent as any other statute. That a cause of action is labeled a UCL claim is not dispositive;
instead, “the nature of the right sued upon” (Jefferson v. J.E. French Co., supra, 54 Cal.2d at p.
718, 7 Cal.Rptr. 899, 355 P.2d 643) and the circumstances attending its invocation control the
point of accrual. The common law last element accrual rule is the default (see Neel v. Magana,
Olney, Levy, Cathcart & Gelfand, supra, 6 Cal.3d at p. 187, 98 Cal.Rptr. 837, 491 P.2d 421), while
exceptions to that rule apply precisely to the extent the preconditions for their application are met,
as would be true under any other statute. We disapprove Snapp & Associates Ins. Services, Inc.
v. Robertson, supra, 96 Cal.App.4th 884, 117 Cal.Rptr.2d 331, and   *1197    **879  Salenga v.
Mitsubishi Motors Credit of America, Inc., supra, 183 Cal.App.4th 986, 107 Cal.Rptr.3d 836, to
the extent they hold otherwise.


III. Canon's Statute of Limitations Defense
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[19]  We turn to the application of these principles to this case. Canon bears the initial burden
of proving Aryeh's claims are barred by section 17208's four-year limitations period. (See, e.g.,
Samuels v. Mix (1999) 22 Cal.4th 1, 7–10, 91 Cal.Rptr.2d 273, 989 P.2d 701.) Thereafter, the burden
shifts to Aryeh to demonstrate his claims survive based on one or more nonstatutory exceptions
to the basic limitations period. (See Glue–Fold, Inc. v. Slautterback Corp., supra, 82 Cal.App.4th
at p. 1030, 98 Cal.Rptr.2d 661.) That burden may be imposed even at the pleading stage. (Fox v.
Ethicon Endo–Surgery, Inc., supra, 35 Cal.4th at p. 808, 27 Cal.Rptr.3d 661, 110 P.3d 914.)


Canon has shown that under the default last element accrual rule, a claim accrued in February
2002. (See, e.g., Pooshs v. Philip Morris USA, Inc., supra, 51 Cal.4th at p. 797, 123 Cal.Rptr.3d
578, 250 P.3d 181 [a claim generally accrues when it is “ ‘complete with all of its elements'—
those elements being wrongdoing, harm, and causation”].) According to the operative complaint,
Aryeh and Canon entered into a pair of copier leases in November 2001 and February 2002. The
agreements did not authorize charges for test copies. Nevertheless, beginning in February 2002,
Canon imposed excess copying charges for test copies. It follows that no later than February 2002,
Canon's alleged wrongdoing caused Aryeh injury and a claim accrued. Accordingly, in the absence
of an exception, ***837  the four-year statute of limitations would have run no later than 2006,
barring Aryeh's 2008 suit.


To preserve his suit, Aryeh looks to continuing-wrong accrual principles. There are two main
branches, the continuing violation doctrine and the theory of continuous accrual. (See, e.g.,
Richards v. CH2M Hill, Inc., supra, 26 Cal.4th at pp. 811–818, 111 Cal.Rptr.2d 87, 29 P.3d 175
[continuing violation doctrine]; Howard Jarvis Taxpayers Assn. v. City of La Habra, supra, 25
Cal.4th at pp. 818–822, 107 Cal.Rptr.2d 369, 23 P.3d 601 [theory of continuous accrual].) 6


6 Some courts and commentators have alternately referred to the two branches as the “
‘pure’ ” and the “ ‘modified’ ” forms of the continuing violation doctrine. (See White v.
Mercury Marine, Div. of Brunswick, Inc. (11th Cir.1997) 129 F.3d 1428, 1430; Graham, The
Continuing Violations Doctrine (2007–2008) 43 Gonzaga L.Rev. 271, 279–283.)


[20]  The continuing violation doctrine serves a number of equitable purposes. Some injuries
are the product of a series of small harms, any one of which may not be actionable on its own.
(See National Railroad Passenger Corporation v. Morgan, supra, 536 U.S. at p. 115, 122 S.Ct.
2061.) Those injured in such a fashion should not be handicapped by the inability to identify
with certainty *1198  when harm has occurred or has risen to a level sufficient to warrant action.
(Yanowitz v. L'Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1058, 32 Cal.Rptr.3d 436, 116 P.3d 1123;
Richards v. CH2M Hill, Inc., supra, 26 Cal.4th at pp. 820–821, 111 Cal.Rptr.2d 87, 29 P.3d 175.)
Moreover, from a court-efficiency perspective, it is unwise to impose a limitations regime that
would require parties to run to court in response to every slight, without first attempting to resolve
matters through extrajudicial means, out of fear that delay would result in a time-barred action.
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(Yanowitz, at pp. 1058–1059, 32 Cal.Rptr.3d 436, 116 P.3d 1123; Richards, at pp. 820–821, 111
Cal.Rptr.2d 87, 29 P.3d 175.) Allegations of a pattern of reasonably frequent and similar acts
may, in a given case, justify treating the acts as an indivisible course of conduct actionable in
its entirety, notwithstanding that the conduct occurred partially outside and partially inside the
limitations period. (Yanowitz, at p. 1059, 32 Cal.Rptr.3d 436, 116 P.3d 1123; Richards, at p. 823,
111 Cal.Rptr.2d 87, 29 P.3d 175; see also Komarova v. National Credit Acceptance, Inc. (2009)
175 Cal.App.4th 324, 345, 95 Cal.Rptr.3d 880 [applying the doctrine to harassing debt collection
activities].)


[21]  Here, however, nothing in the operative complaint alleges the presence of factors that might
warrant application of the continuing violation doctrine. The complaint identifies a series of
discrete, independently **880  actionable alleged wrongs. Nor is this a case in which a wrongful
course of conduct became apparent only through the accumulation of a series of harms; Aryeh
concedes he was aware of, recognized as wrongful, and was recording as early as 2002, Canon's
allegedly fraudulent and unfair acts. (Cf. Yanowitz v. L'Oreal USA, Inc., supra, 36 Cal.4th at p.
1058, 32 Cal.Rptr.3d 436, 116 P.3d 1123 [applying the continuing violations doctrine where “some
or all of the component acts might not be individually actionable” and the plaintiff “may not yet
recognize” the acts “as part of a pattern”].) Consequently, the trial court and the Court of Appeal
correctly rejected the continuing violation doctrine's application.


[22]  Recognizing this, Aryeh focuses before us on the theory of continuous accrual. The theory is
a response to the inequities that would arise if the expiration of the limitations period following a
first ***838  breach of duty or instance of misconduct were treated as sufficient to bar suit for any
subsequent breach or misconduct; parties engaged in long-standing misfeasance would thereby
obtain immunity in perpetuity from suit even for recent and ongoing misfeasance. In addition,
where misfeasance is ongoing, a defendant's claim to repose, the principal justification underlying
the limitations defense, is vitiated.


To address these concerns, we have long settled that separate, recurring invasions of the same right
can each trigger their own statute of limitations. In Dryden v. Board of Pension Commrs. (1936)
6 Cal.2d 575, 59 P.2d 104, for example, a widow belatedly sued for a pension after a six-month
period for the presentation of claims had expired. Because “[t]he right to pension *1199  payments
is a continuing right,” the expired limitations period did not leave the plaintiff “without means to
enforce the right to present and future pension payments, as distinguished from past and accrued
pension payments” (id. at pp. 580–581, 59 P.2d 104, italics omitted); instead, the suit was timely
as to the most recent and future owed payments. Similarly, in Howard Jarvis Taxpayers Assn. v.
City of La Habra, supra, 25 Cal.4th 809, 107 Cal.Rptr.2d 369, 23 P.3d 601, the plaintiffs belatedly
challenged the validity of a municipal tax. Though the limitations period had run on any direct
challenge to the validity of the ordinance imposing the tax, we concluded suit was still permissible
because the continuing monthly collection of the tax represented an alleged ongoing breach of state
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law. (Id. at pp. 818–822, 107 Cal.Rptr.2d 369, 23 P.3d 601; see also Green v. Obledo (1981) 29
Cal.3d 126, 141, 172 Cal.Rptr. 206, 624 P.2d 256 [“[E]ach deficient payment constitutes a separate
violation triggering the running of a new period of limitations....”].)


[23]  Generally speaking, continuous accrual applies whenever there is a continuing or recurring
obligation: “When an obligation or liability arises on a recurring basis, a cause of action accrues
each time a wrongful act occurs, triggering a new limitations period.” (Hogar Dulce Hogar v.
Community Development Commission (2003) 110 Cal.App.4th 1288, 1295, 2 Cal.Rptr.3d 497.)
Because each new breach of such an obligation provides all the elements of a claim—wrongdoing,
harm, and causation (Pooshs v. Philip Morris USA, Inc., supra, 51 Cal.4th at p. 797, 123
Cal.Rptr.3d 578, 250 P.3d 181)—each may be treated as an independently actionable wrong with
its own time limit for recovery.


[24]  However, unlike the continuing violation doctrine, which renders an entire course of conduct
actionable, the theory of continuous accrual supports recovery only for damages arising from those
breaches falling within the limitations period. In Jones v. Tracy School Dist. (1980) 27 Cal.3d 99,
165 Cal.Rptr. 100, 611 P.2d 441, for example, an employee sued for sex discrimination in her
wages. The unlawful practice had gone on for six years. While the applicable two-year statute
of limitations did not bar suit, because the obligation not to discriminate in setting wages was an
ongoing one, we concluded it limited the employee to recovery only of those lost wages owed
during the preceding two years. (Id. at pp. 103–107, 165 Cal.Rptr. 100, 611 P.2d 441; see also
Green v. Obledo, supra, 29 Cal.3d at p. 141, 172 Cal.Rptr. 206, 624 P.2d 256 [recovery limited to
payments that accrued within the **881  limitations period preceding suit]; Dryden v. Board of
Pension Commrs., supra, 6 Cal.2d at p. 582, 59 P.2d 104 [same].) “[T]he continuing accrual rule
effectively limits the amount of retroactive relief a plaintiff or petitioner can obtain to the benefits
or obligations which came due ***839  within the limitations period.” (Hogar Dulce Hogar v.
Community Development Commission, supra, 110 Cal.App.4th at p. 1296, 2 Cal.Rptr.3d 497.) 7


Consequently, if applicable here, the theory would permit Aryeh *1200  to sue, but only for those
discrete acts occurring within the four years immediately preceding the filing of his suit.


7 This limit serves the salutary purpose of promoting diligence among would-be plaintiffs and
reducing the risk of suits on stale evidence.


Canon correctly notes that we have applied the theory of continuous accrual largely in suits against
public entities, but nothing in the rationale underlying the doctrine so limits it, and the Courts
of Appeal have properly applied the rule equally to continuing or recurring obligations owed by
private entities. Thus, in Tsemetzin v. Coast Federal Savings & Loan Assn. (1997) 57 Cal.App.4th
1334, 1344, 67 Cal.Rptr.2d 726, the Court of Appeal concluded a commercial landlord's 1993
suit for back rent dating to 1982 was not barred; rather, the periodic monthly payments owed
were a recurring obligation, with a new limitations period arising for each, and the landlord
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could seek disputed amounts for the duration of the limitations period preceding suit. And in
Armstrong Petroleum Corp. v. Tri–Valley Oil & Gas Co. (2004) 116 Cal.App.4th 1375, 1388–
1389, 11 Cal.Rptr.3d 412, the Court of Appeal concluded a gas and oil lease calling for monthly
payments created a severable, recurring obligation, with each monthly payment triggering its own
statute of limitations. Accordingly, the plaintiff could sue for underpayments within the limitations
period preceding suit. (See also Wells Fargo Bank v. Bank of America (1995) 32 Cal.App.4th
424, 439, fn. 7, 38 Cal.Rptr.2d 521; Conway v. Bughouse, Inc. (1980) 105 Cal.App.3d 194, 199–
200, 164 Cal.Rptr. 585; cf. Klehr v. A.O. Smith Corp. (1997) 521 U.S. 179, 189–190, 117 S.Ct.
1984, 138 L.Ed.2d 373 [noting the availability of the theory of continuous accrual in antitrust suits
against private entities].)


[25]  To determine whether the continuous accrual doctrine applies here, we look not to the
claim's label as a UCL claim but to the nature of the obligation allegedly breached. (See ante,
151 Cal.Rptr.3d at pp. 835–836, 292 P.3d at pp. 877–879.) Canon billed Aryeh on a recurring
monthly basis. Accepting the truth of the complaint's allegations solely for purposes of resolving
Canon's limitations defense on demurrer, those bills periodically included test copy charges that
were unfair or fraudulent. By its nature, the duty Canon owed—the duty not to impose unfair
charges in monthly bills—was a continuing one, susceptible to recurring breaches. Accordingly,
each alleged breach must be treated as triggering a new statute of limitations. (Hogar Dulce Hogar
v. Community Development Commission, supra, 110 Cal.App.4th at p. 1295, 2 Cal.Rptr.3d 497
[“When an obligation or liability arises on a recurring basis, a cause of action accrues each time a
wrongful act occurs, triggering a new limitations period.”]; see also Armstrong Petroleum Corp. v.
Tri–Valley Oil & Gas Co., supra, 116 Cal.App.4th at pp. 1388–1391, 11 Cal.Rptr.3d 412 [treating
each disputed monthly bill as triggering a new statute of limitations]; Tsemetzin v. Coast Federal
Savings & Loan Assn., supra, 57 Cal.App.4th at p. 1344, 67 Cal.Rptr.2d 726 [same].) Aryeh cannot
recover alleged excess charges preceding the four-year limitations period, but is not foreclosed
from seeking recovery for charges to the extent they fall within that *1201  period. Because the
complaint alleges excess charges within the four years preceding ***840  suit, it is not completely
barred by the statute of limitations. 8


8 Contrary to Canon's objections, the operative complaint in fact pleads this matter as a
continuous accrual case. It alleges each monthly overcharge as a distinct breach and
forswears recovery of charges incurred more than four years before the filing of the
complaint. Although earlier versions of the complaint did not specify each overcharge was
a distinct claim, nothing in the theory of continuous accrual requires every severable act to
be pleaded as a distinct cause of action, nor is any allegation in the two prior complaints
inconsistent with applying the theory here.


**882  Canon argues that the theory of continuous accrual should not save Aryeh's complaint
because his claim is at its heart a fraud claim. That is, according to Canon, the complaint actually
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describes a single fraud or deception committed in 2001 or 2002, when the parties entered their
contracts, rather than a recurring wrongful act; the duty owed and allegedly breached is not a
continuing one, but instead the duty not to engage in fraud or deception, a duty the complaint
shows was breached at the latest in 2002, and whose breach was discovered almost immediately
thereafter. (See State of California ex rel. Metz v. CCC Information Services, Inc. (2007) 149
Cal.App.4th 402, 418, 57 Cal.Rptr.3d 156 [rejecting application of the continuous accrual rule
to a suit over allegedly fraudulent statements where every alleged statement arose out of a
transaction occurring before the limitations period ran, and the suit thus involved neither “a
recurring obligation” nor “periodic payment obligations”].)


[26]  We might agree if the operative complaint sounded solely in fraud and alleged a single fraud
committed at contract formation. However, “ ‘[I]t is error for a ... court to sustain a demurrer
when the plaintiff has stated a cause of action under any possible legal theory.’ ” (Fox v. Ethicon
Endo–Surgery, Inc., supra, 35 Cal.4th at p. 810, 27 Cal.Rptr.3d 661, 110 P.3d 914.) On its face,
the operative complaint, like the two preceding it, alleges that the recurring imposition of excess
charges was not only fraudulent but also unfair. Whether the charges are actionable as an unfair
business practice under the UCL is not before us at this stage; if they are actionable as such, each
monthly imposition of excess charges would constitute a new unfair act with its own attendant
limitations period. 9


9 We do not suggest that, to the extent the operative complaint does allege a fraud theory, it is
timely. We hold only that, because the complaint alleges an alternate theory that continuous
accrual principles save in part, the complaint as a whole is not entirely time-barred.


Canon also relies on Snapp & Associates Ins. Services, Inc. v. Robertson, supra, 96 Cal.App.4th
884, 117 Cal.Rptr.2d 331, but that case does not bar application of continuous accrual here. In
Snapp, the defendant insurance brokerage allegedly misappropriated client accounts and thereafter
received commissions on the accounts. Because the act of misappropriation had occurred more
than *1202  four years before suit was filed, the court found an action for conversion and related
counts, including violation of the UCL, time-barred. (Snapp, at pp. 891–892, 117 Cal.Rptr.2d 331.)
Snapp, however, omits discussion of the theory of continuous accrual and thus is not authority on
the question whether continuous accrual might have applied there, or might apply here.


In sum: At the demurrer stage, Aryeh is the master of his complaint, and we must accept his
allegations at face value. He has alleged a recurring unfair act—the inclusion in monthly bills of
charges for copies Canon itself made. The theory of ***841  continuous accrual applies to such
allegations, and insofar as the operative complaint alleges at least some such acts within the four
years preceding suit, the suit is not entirely time-barred.
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DISPOSITION


We express no opinion as to the validity of other defenses asserted by Canon in its demurrer or the
availability of any defenses at a later stage of the proceedings. We hold only that, at the demurrer
stage, Aryeh's complaint is not barred in its entirety by the statute of limitations. As that was the
Court of Appeal's sole basis for affirming the trial court's dismissal of this action, its judgment
must be reversed. We remand for further proceedings not inconsistent with this opinion.


We Concur: CANTIL–SAKAUYE, C.J., KENNARD, BAXTER, CHIN, CORRIGAN, and LIU,
JJ.


All Citations


55 Cal.4th 1185, 292 P.3d 871, 151 Cal.Rptr.3d 827, 13 Cal. Daily Op. Serv. 900, 2013 Daily
Journal D.A.R. 1033


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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93 Cal.App.5th 1214
Court of Appeal, Fourth District, Division 1, California.


ATON CENTER, INC., Plaintiff and Appellant,
v.


UNITED HEALTHCARE INSURANCE COMPANY et al., Defendants and Respondents.


D080122
|


Filed July 27, 2023


Synopsis
Background: Healthcare provider, an inpatient substance use treatment facility, brought action
against health insurer, which was also third-party claims administrator for group health plans
sponsored by employers, for breach of oral contract, intentional misrepresentation, negligent
misrepresentation, fraudulent concealment, promissory estoppel, quantum meruit, violation of
Unfair Competition Law (UCL), and breach of implied contract, alleging underpayment of claims.
After sustaining insurer's demurrer as to quantum meruit claim but overruling demurrer on other
grounds, the Superior Court, San Diego County, No. 37-2019-00054459-CU-BC-NC, Cynthia A.
Freeland, J., granted insurer's motion for summary judgment. Provider appealed.


Holdings: The Court of Appeal, Do, J., held that:


[1] insurer did not make promises or offers to reimburse provider at specific rates during
verification of benefits (VOB) calls, as necessary for contract formation;


[2] insurer's authorization of insureds' treatments did not establish that insurer and provider entered
into contract for reimbursement at specific rates;


[3] insurer's representatives did not have ostensible authority to contract on insurer's behalf;


[4] provider failed to establish parties entered into implied contract for reimbursement at specific
rates;


[5] insurer did not make any promise regarding reimbursement rates, as necessary to support
promissory estoppel claim; and
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[6] any failure by insurer to reimburse at promised rates did not establish insurer intended
nonperformance, for purposes of misrepresentation and fraudulent concealment claims.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (51)


[1] Summary Judgment Viability of Claim or Defense
A triable issue of material fact exists and precludes summary judgment only if the evidence
would allow a reasonable trier of fact to find the underlying fact in favor of the party
opposing the motion in accordance with the applicable standard of proof.


2 Cases that cite this headnote


[2] Summary Judgment Sufficiency of Evidence
Theories that are not supported by evidence will not raise a triable issue precluding
summary judgment. Cal. Civ. Proc. Code § 437c(p)(2).


2 Cases that cite this headnote


[3] Appeal and Error Summary Judgment
When reviewing a grant of summary judgment, the Court of Appeal examines the facts
presented to the trial court and determines their effect as a matter of law.


[4] Appeal and Error Entire record
On appeal from a grant of summary judgment, the Court of Appeal reviews the entire
record, considering all the evidence set forth in the moving and opposition papers except
that to which objections have been made and sustained.


[5] Appeal and Error Summary Judgment
Evidence presented in opposition to a motion for summary judgment is liberally construed
on appeal, with any doubts about the evidence resolved in favor of the party opposing the
motion.
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2 Cases that cite this headnote


[6] Appeal and Error De novo review
Although the Court of Appeal uses a de novo standard of review of summary judgment
orders, it does not transform into a trial court.


1 Case that cites this headnote


[7] Appeal and Error Judgment in General
Appeal and Error Summary Judgment
The Court of Appeal approaches a summary judgment appeal, as with any appeal, with
the presumption the appealed judgment is correct.


2 Cases that cite this headnote


[8] Appeal and Error Summary Judgment
On review of a summary judgment, the appellant has the burden of showing error, even
if he did not bear the burden in the trial court.


4 Cases that cite this headnote


[9] Contracts Grounds of action
The elements of a breach of oral contract cause are: (1) existence of the contract; (2) the
plaintiff's performance or excuse for nonperformance; (3) the defendant's breach; and (4)
damages to the plaintiff as a result of the breach.


5 Cases that cite this headnote


[10] Contracts Acts or Omissions Constituting Breach in General
A cause of action for breach of implied contract has the same elements as does a cause
of action for breach of contract, except that the promise is not expressed in words but is
implied from the promisor's conduct. Cal. Civ. Code § 1621.


5 Cases that cite this headnote


[11] Contracts Necessity of assent
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Both an express contract and an implied contract require a meeting of minds or an
agreement.


1 Case that cites this headnote


[12] Contracts Express contract
Contracts Implied agreements
Both an express contract and a contract implied in fact are founded upon an ascertained
agreement or, in other words, are consensual in nature, the substantial difference being in
the mode of proof by which they are established.


1 Case that cites this headnote


[13] Contracts Necessity of assent
Contracts Necessity in general
The vital elements of a cause of action based on contract are mutual assent, which is usually
accomplished through the medium of an offer and acceptance, and consideration. Cal. Civ.
Code § 1550.


2 Cases that cite this headnote


[14] Contracts Necessity of assent
Contract formation requires mutual consent, which cannot exist unless the parties agree
upon the same thing in the same sense. Cal. Civ. Code § 1580.


[15] Contracts Necessity of assent
Mutual assent, as is necessary for contract formation, is determined under an objective
standard applied to the outward manifestations or expressions of the parties, that is, the
reasonable meaning of their words and acts, and not their unexpressed intentions or
understandings; the question is what the parties' objective manifestations of agreement or
objective expressions of intent would lead a reasonable person to believe. Cal. Civ. Code
§ 1580.


2 Cases that cite this headnote


[16] Courts Operation and effect in general
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Unpublished federal court cases are citable only for their persuasive value.


[17] Health Contracts for services
During verification of benefits (VOB) calls, employees of health insurer, which was also
third-party claims administrator for group health plans, did not communicate promises or
offers to pay health provider for certain types of treatment of insureds at specific rates,
as necessary for insurer and provider to form express oral contracts obligating insurer to
reimburse provider for substance use treatment provided to insureds; insurer's employees
were not authorized to enter into contracts or guarantee payment, insurer's VOB process
only involved answering providers' inquiries for plan information, and provider did not
present evidence that employees stated insurer “will pay” for particular treatment or used
other words objectively signaling offer or promise to pay.


[18] Contracts Necessity of assent
Contracts Offer and acceptance in general
In the case of an express contract, mutual assent is manifested in words, usually through
the medium of an offer communicated to the offeree and an acceptance communicated to
the offeror.


1 Case that cites this headnote


[19] Contracts Offer and acceptance in general
An “offer” is the manifestation of willingness to enter into a bargain, so made as to justify
another person in understanding that his assent to that bargain is invited and will conclude
it.


[20] Contracts Offer and acceptance in general
Determining whether a particular communication reasonably constitutes an express offer,
for purposes of contract formation, requires an examination of the words used by the
purported offeror as well as the circumstances surrounding the offer.


1 Case that cites this headnote


[21] Health Contracts for services
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When an insurer merely provides information about a prospective patient's healthcare plan
in response to a provider's inquiries, this does not, on its own, amount to a promise to pay;
however, when the insurer goes further and tells the provider it “will pay” the provider
for a particular patient's treatment, the insurer may be found to have extended an offer or
promise, because such words reasonably signal an intent to transact.


[22] Health Contracts for services
Any understanding on the part of health care provider's chief executive officer (CEO)
that during verification of benefits (VOB) calls prior to insureds' admission as patients,
provider and health insurer, which was also third-party claims processor for group health
plans, were entering into oral agreements for insurer to reimburse provider for specific
substance use treatments rendered to specific insureds did not establish existence of mutual
assent to enter into such contracts, as necessary to support provider's claim against insurer
for breach of oral contract; CEO did not participate in or listen to calls and testified only
to unilateral, subjective impression of their effect.


[23] Health Contracts for services
Forms completed by health care provider's patient intake team during verification of
benefits (VOB) calls to patients' health insurer did not establish that during VOB
calls, insurer expressed objective assent to form contract for reimbursement of patients'
substance use treatment claims at specific rates, as necessary to support provider's claim
against insurer for breach of oral contract based on alleged underpayments for treatment;
forms only reflected that insurer's employees told intake staff of reimbursement rates under
patients' respective policies, but did not indicate that employees stated insurer “will pay”
for that patient's treatment or otherwise reflect that employees' actual words expressed
promise or offer to pay.


[24] Health Contracts for services
Deposition testimony by health care provider's patient intake worker that she believed
verification of benefits (VOB) calls she placed to health insurer represented insurer's
promises to pay for insureds' substance use treatments was insufficient to establish that
insurer objectively expressed assent to contract by which it would pay for specific
treatments at specific rates, as necessary to support provider's claim against insurer for
breach of contract based on alleged underpayments on 29 patients' claims; worker testified
about two specific VOB forms and calls, not VOB calls in general, worker was interpreting
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forms and did not state she independently recalled conversations, and worker's subjective
belief did not relate to whether insurer objectively made promise or offer to pay.


[25] Health Contracts for services
Deposition testimony by chief executive officer (CEO) of health care provider that health
insurer “historically paid” 50% of provider's billed charges under maximum non-network
reimbursement (MNRP) method did not establish that, when insurer told provider over
verification of benefits (VOB) calls that MNRP rate applied under certain insureds'
policies, parties mutually agreed that insurer's payment of those insureds' claims for
substance use treatment would be at 50% reimbursement rate, as necessary to form contract
for reimbursement at such rate; testimony only established CEO's unilateral expectation
that insurer's future reimbursements would reflect its historical payment rates, not that
parties mutually assented to 50% rate. Cal. Civ. Code § 1580.


[26] Health Contracts for services
Deposition testimony by chief executive officer (CEO) of health care provider that “UCR,”
within context of verification of benefits (VOB) calls that provider's intake staff placed
to health insurer regarding prospective patients' health plan information, meant “usual,
customary, and reasonable” repayment rate and that provider met “all those criteria” did
not establish that during VOB calls in which insurer informed intake staff that patients'
plans were subject to UCR reimbursement rate, provider and insurer mutually agreed
insurer would reimburse provider at 100% rate, as necessary to support provider's claim
for breach of contract based on alleged underpayments; testimony did not establish that
insurer shared CEO's belief that provider's rates were usual, customary, and reasonable.
Cal. Civ. Code § 1580.


[27] Appeal and Error Rulings not challenged or appealed
On appeal from trial court's grant of health insurer's motion for summary judgment on
health care provider's claim for breach of contract, provider was judicially estopped
from asserting that language of insurer's health plan was evidence parties entered into
oral contracts during verification of benefits (VOB) calls whereby insurer promised
to reimburse provider at 50% for patients whose plans used maximum non-network
reimbursement (MNRP) rate and 100% for patients whose plans used usual, customary,
and reasonable (UCR) rate, where provider did not challenge trial court's ruling that it was
judicially estopped from asserting claims “based upon what the policies and/or plans may
set as the payment rate,” such that ruling was binding on appeal.
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[28] Health Contracts for services
Statement of health care provider's expert that provider “should be paid its billed amount”
for substance use treatments provided to insureds covered under policies that insurer
told provider, in verification of benefits (VOB) calls, applied “usual, customary, and
reasonable” (UCR) reimbursement rate did not establish that insurer and provider formed
oral contract wherein insurer would reimburse provider for 100% of billed amount
for those patients' treatments; statement merely reflected expert's opinion of how UCR
reimbursement methodology worked in hindsight and did not establish that insurer had
same view or that it agreed during VOB calls to fully reimburse provider whatever it
ultimately billed for a particular treatment.


[29] Appeal and Error Summary judgment
Health care provider forfeited its argument, on appeal from trial court's grant of summary
judgment on its claim against insurer for breach of oral contract, that insurer's authorization
of insureds' substance use treatments evidenced agreement to pay provider at specified
rates, where provider only referred to insurer's authorization of treatment in heading of
relevant section of its opening brief on appeal but did not develop argument further.


[30] Health Contracts for services
Health insurer's authorization of patients' substance use treatments did not establish that
insurer and health care provider formed agreement whereby insurer would reimburse
provider at specified rates or that any such agreement was independent of existing plan
terms, as necessary to support provider's claim against insurer for breach of contract;
insurer did not discuss rates of reimbursement or payment during authorization process,
and insurer's authorization letters were devoid of information about cost of anticipated
treatment and cautioned that payment for services described was subject to benefit plan
limitations.


[31] Health Contracts for services
Health insurer's representatives, who answered health care provider's questions about
insureds' health plans during verification of benefits (VOB) calls, did not have ostensible
authority to enter into contracts on insurer's behalf, and thus, doctrine of ostensible
authority did not support provider's claim against insurer for breach of purported contract
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to reimburse provider at specific rates for specific insureds and substance use treatments,
absent evidence that insurer took some action causing provider to believe insurer's
representatives possessed authority to contract. Cal. Civ. Code § 2317.


[32] Principal and Agent Implied and Apparent Authority
Ostensible authority of an agent cannot be based solely upon the agent's conduct. Cal. Civ.
Code § 2317.


[33] Appeal and Error Summary judgment
Health care provider forfeited its argument, on appeal from summary judgment on its
claim against health insurer for breach of purported contract to reimburse provider at
specific rates for specific insureds' treatments, that “evidence in this case satisfies all of the
necessary elements of the existence of a contract” because as a general principle, parties
do not need to inform each other of their intent to enter into a contract for a contract to
be formed, where provider failed to explain how general principle established reversible
error and otherwise failed to develop argument.


[34] Contracts Intent of parties
Parties do not have to inform each other of their intent to enter into a contract for a contract
to be formed.


[35] Contracts Necessity of assent
Contracts Necessity in general
Mutual consent and consideration are separate elements of contract formation.


[36] Health Contracts for services
Health care provider failed to establish that it entered into implied contract with health
insurer for insurer to reimburse provider at specified rates for specific insureds' substance
use treatments, as necessary to support provider's claim against insurer for breach of
implied contract based on alleged underpayments; evidence of reimbursement rates insurer
had previously applied with provider did not indicate that insurer agreed to pay for
treatments at issue at same rates it had previously paid, particularly as provider did not
present evidence of how consistently insurer had applied rates provider sought in present
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action, and insurer's payment of one insured's claims at disparate rates did not indicate
agreement existed to pay at any particular rate.


[37] Estoppel Future events;  promissory estoppel
The elements of a promissory estoppel claim are (1) a promise clear and unambiguous in
its terms, (2) reliance by the party to whom the promise is made, (3) the reliance must be
both reasonable and foreseeable, and (4) the party asserting the estoppel must be injured
by his reliance.


1 Case that cites this headnote


[38] Estoppel Future events;  promissory estoppel
Promissory estoppel cannot be established from preliminary discussions and negotiations.


[39] Estoppel Future events;  promissory estoppel
In the context of promissory estoppel, a “promise” is an assurance that a person will or
will not do something.


[40] Estoppel Future events;  promissory estoppel
Health insurer did not make any promise to reimburse health care provider at specific
rates for insureds' substance use treatments, as necessary to support provider's claim
against insurer for promissory estoppel seeking to recover alleged underpayments on
claims for treatments, even if insurer communicated specific information to provider about
its reimbursement methods during verification of benefits (VOB) calls and authorized
specific treatments and treatment durations for insureds; insurer made no commitments
to pay or reimburse for treatments during VOB calls or authorization process, but rather,
only provided plan information.


[41] Fraud Elements of Actual Fraud
The elements of intentional misrepresentation are (1) a misrepresentation, (2) knowledge
of falsity, (3) intent to induce reliance, (4) actual and justifiable reliance, and (5) resulting
damage.
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5 Cases that cite this headnote


[42] Fraud Statements recklessly made;  negligent misrepresentation
The elements of negligent misrepresentation are: (1) a misrepresentation of a past or
existing material fact, (2) without reasonable ground for believing it to be true, (3) with
intent to induce another's reliance on the fact misrepresented, (4) justifiable reliance on
the misrepresentation, and (5) resulting damage.


5 Cases that cite this headnote


[43] Fraud Fraudulent Concealment
The elements of fraudulent concealment are (1) concealment or suppression of a material
fact, (2) by a defendant with a duty to disclose the fact to the plaintiff, (3) the defendant
intended to defraud the plaintiff by intentionally concealing or suppressing the fact, (4)
the plaintiff was unaware of the fact and would not have acted as he or she did if he or she
had known of the concealed or suppressed fact, and (5) the plaintiff sustained damage as
a result of the concealment or suppression of the fact.


2 Cases that cite this headnote


[44] Insurance Fraud or misrepresentation;  concealment
Health insurer's alleged reimbursement of health care provider's claims for insureds'
substance use treatments at rate lower than provider expected based on verification
of benefits (VOB) calls and lower than insurer's previous reimbursement rates did
not establish that insurer intended not to perform any promise to reimburse provider
at specific, higher rates, as necessary to support provider's claims for intentional and
negligent misrepresentation and fraudulent concealment; mere nonperformance did not
establish that insurer intended not to perform at time it made any oral promise regarding
reimbursement rates.


[45] Fraud Existing facts or expectations or promises
Something more than nonperformance is required to prove a defendant's intent not to
perform his promise, for purposes of a claim of intentional or negligent misrepresentation
or of fraudulent concealment; if the plaintiff adduces no further evidence of fraudulent
intent than proof of nonperformance of an oral promise, the matter will never reach a jury.
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1 Case that cites this headnote


[46] Appeal and Error Summary judgment
Health care provider failed to develop its argument, on appeal from summary judgment in
favor of health insurer on provider's claims for intentional and negligent misrepresentation
and fraudulent concealment arising from alleged underpayment of claims for substance
use treatment, that insurer could be liable in fraud based on intentionally misinforming
or withholding information from its agents who communicated health plan information
to provider during verification of benefits (VOB) calls, and thus, provider forfeited such
argument, where provider cited no record evidence that insurer actually did misinform or
withhold information from its agents.


[47] Appeal and Error Summary judgment
Health care provider forfeited its argument, on appeal from summary judgment in favor
of health insurer on provider's claims for intentional and negligent misrepresentation and
fraudulent concealment arising from alleged underpayment of claims for substance use
treatment, that whether insurer intended to defraud provider or induce provider's reliance
on alleged misinformation or omissions about reimbursement rates raised factual issues
precluding summary judgment, where provider failed to cite any evidence showing intent
to defraud or induce reliance and failed to explain how its cited authority applied to facts
at hand.


1 Case that cites this headnote


[48] Appeal and Error Sufficiency of Presentation of Questions
Health care provider was judicially estopped from arguing, on appeal from
summary judgment on its claims against health insurer for intentional and
negligent misrepresentation and fraudulent concealment, that testimony from insurer's
representative regarding interpretation of language of particular health insurance plan
raised triable issue of fact as to whether insurer's representations to provider about
reimbursement rate were accurate, where provider did not challenge trial court's ruling
that it was judicially estopped from raising arguments as to “what the policies and/or plans
may set as the payment rate,” such that ruling was binding on appeal.


[49] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
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The Unfair Competition Law (UCL) covers a wide range of conduct, embracing anything
that can properly be called a business practice and that at the same time is forbidden by
law. Cal. Bus. & Prof. Code § 17200 et seq.


[50] Antitrust and Trade Regulation In general;  unfairness
An act can be alleged to violate any or all of the three prongs of the Unfair Competition
Law (UCL) by being unlawful, unfair, or fraudulent. Cal. Bus. & Prof. Code § 17200 et
seq.


[51] Antitrust and Trade Regulation Relief
Antitrust and Trade Regulation Monetary Relief;  Damages
Only equitable remedies can be obtained for violations of the Unfair Competition Law
(UCL); damages cannot be recovered. Cal. Bus. & Prof. Code § 17200 et seq.


**571  APPEAL from a judgment of the Superior Court of San Diego County, Cynthia A.
Freeland, Judge. Affirmed. (Super. Ct. No. 37-2019-00054459-CU-BC-NC)


Attorneys and Law Firms


Law Office of John W. Tower and John W. Tower, Encinitas, for Plaintiff and Appellant.


Dorsey & Whitney, Kent J. Schmidt, Costa Mesa, Michelle S. Grant and Alan J. Iverson (pro hac
vice) for Defendants and Respondents.


DO, J.


*1218  **572  INTRODUCTION


This lawsuit arises from a payment dispute between a healthcare provider and an insurance
company. The provider contends it was underpaid for *1219  substance abuse treatment that it
rendered to 29 patients. Seeking to recover the difference directly from the insurance company,
the provider filed suit in superior court, alleging the insurer entered into binding payment
agreements during verification of benefits and authorization calls with the provider and otherwise
misrepresented or concealed the amounts it would pay for treatment. The trial court entered
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summary judgment against the provider, from which the provider now appeals. We conclude the
court did not err in determining one or more elements of the provider's causes of action could not
be established. Accordingly, we affirm the judgment.


FACTUAL AND PROCEDURAL BACKGROUND


I.


Factual Background 1


1 “Following the usual standard of review from the granting of a summary judgment, we view
all conflicting facts in favor of [plaintiff], the party who opposed the motion for summary
judgment.” (Davis v. Nadrich (2009) 174 Cal.App.4th 1, 3, fn. 1, 94 Cal.Rptr.3d 414.)


United Healthcare Insurance Company, United Behavioral Health operating under the brand
Optum (“UBH”), and United Healthcare Services, Inc. (collectively, “United”) are insurers and
third-party claims administrators for group health plans sponsored by employers that provide
health benefits to their covered employees and dependents. United provides covered individuals
with access to a network of providers who have contracted to accept established fees in exchange
for being included in United's provider network. United does not have rate agreements with
providers that are not part of its network. Before admitting or providing treatment to an individual
covered by a policy issued or administered by United, out-of-network providers often contact
United by phone to confirm the individual has out-of-network benefits. After verifying the
individual's consent, United provides the out-of-network provider with the requested information,
including whether the individual has out-of-network insurance benefits, and individual member
responsibility amounts, such as co-payments, co-insurance, and deductible. This is known as a
verification of benefits (VOB) call.


AToN Center, Inc. (Aton) is an inpatient substance abuse treatment facility. Described by its chief
executive officer, James Brady, as a “luxury” treatment center, it has offered residential substance
abuse and subacute detoxification services since 2009.


At all relevant times, Aton was not part of United's provider network and had no in-network
contract with United. Before admitting prospective patients covered by healthcare plans issued
or underwritten by United, three *1220  Aton employees who were members of Aton's “intake
team” (James Reed, Lauren Mann, and Greg Liggett) placed VOB calls to United to confirm
the prospective patient's policy provided out-of-network benefits. Information obtained during
the VOB calls was memorialized by Aton's intake team on a standardized “ ‘Insurance Quote of
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Benefits’ ” form (VOB form). The VOB form asked for, among **573  other information, a “
‘rate of reimbursement.’ ” The Aton intake team member filling out the form would respond to
this question by selecting one of the following four options: the usual, customary, and reasonable
(UCR) rate; the maximum non-network reimbursement (MNRP) rate; the Medicare (MCR) rate;
or the allowed amount (AA).


During VOB calls, Aton's employees asked only whether the rate of reimbursement was “based
on UCR, MCR, MNRP, or AA.” They did not ask how much Aton could expect to be paid. Brady
preauthorized Aton's intake team to admit prospective patients whose policies provided out-of-
network coverage using the UCR reimbursement rate. For patients whose policies provided out-
of-network coverage at a reimbursement rate other than UCR, the admission decision was made
by Brady.


This action arises out of United's alleged underpayment of claims pertaining to 29 individuals
who sought and received treatment from Aton between November 2016 and May 2019. During
VOB calls, United's representatives advised members of Aton's intake team that the reimbursement
rate for 20 of the 29 individuals was based on the MNRP or Medicare rates, and that the MNRP
reimbursement methodology relied on rates published by Medicare. Brady personally approved
the admission of these 20 individuals. For the remaining nine individuals, United's representatives
informed Aton's intake team during VOB calls that the rate of reimbursement was UCR. Aton
contends that United should have reimbursed 50 percent of Aton's billed charges for those plans
with reimbursement rates based upon the MNRP or Medicare rates, and 100 percent of Aton's
billed charges for those plans whose reimbursement rate was based upon the UCR rate. Instead,
United allegedly paid Aton a substantially lesser amount.


II.


Procedural Background


A. Pleadings
In a complaint filed in superior court in October 2019, Aton asserted causes of action for (1) breach
of oral contract, (2) intentional misrepresentation, (3) *1221  negligent misrepresentation, (4)
fraudulent concealment, (5) promissory estoppel, (6) quantum meruit, (7) violation of Business and
Professions Code section 17200 (the Unfair Competition Law (UCL)), and (8) breach of implied
contract.
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United demurred, arguing in part that Aton's causes of action were preempted by section 514 of
the Employee Retirement Income Security Act of 1974 (ERISA). 2  United also demurred on the
ground certain causes of action failed to state facts sufficient to constitute a cause of action.


2 Section 514 of ERISA provides, in relevant part, that ERISA “supersede[s] any and all State
laws insofar as they ... relate to any employee benefit plan.” (29 U.S.C. § 1144(a); see Pilot
Life Ins. Co. v. Dedeaux (1987) 481 U.S. 41, 48, 107 S.Ct. 1549, 95 L.Ed.2d 39 [holding that
§ 514(a) preempts “common law causes of action ... based on alleged improper processing of
a claim for benefits under an employee benefit plan”]; Fast Access Specialty Therapeutics,
LLC v. UnitedHealth Group, Inc. (S.D. Cal. 2021) 532 F.Supp.3d 956, 963–972 [concluding
out-of-network pharmacy's state common law claims against insurer for inadequate payment
of claims were preempted by ERISA where they were premised on preapproval letters and
terms of the patient's insurance plan].)


In opposition, Aton argued its causes of action were not preempted by section 514 of ERISA
because it was “not alleging a breach of the ERISA plan, nor [wa]s it requesting plan benefits” or
seeking to advance claims “based on assignments of plan rights from its patients.” Rather, it **574
was only asserting state law causes of action “which are not based on an insurance policy or plan,
but rather on the course of dealing between [Aton] and [United] and the verbal representations and
agreements that were made during ... verification of benefit and authorization communications.”


The trial court sustained United's demurrer as to Aton's cause of action for quantum meruit based
on deficiencies in its supporting allegations. The court overruled the demurrer on all other grounds,
including ERISA preemption, explaining that “[a]t this stage of the case, the Court is unable to
conclude that the complaint's causes of action are preempted by ERISA Section 514.”


B. United's Motion for Summary Judgment or Alternatively, Summary Adjudication
After conducting discovery, United moved for summary judgment or alternatively, summary
adjudication of the remaining causes of action in the complaint. It submitted the following evidence
in support of its motion.


*1222  1. United's Moving Evidence


a. Declaration of Lisa Schmidt


Lisa Schmidt, UBH's director of customer service, oversaw call agents taking inbound VOB calls
from providers.
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Schmidt averred that United representatives conducting VOB calls are not authorized to enter into
commitments or contracts to pay or to guarantee coverage. The representatives merely give the
provider “preliminary information” about a particular member's insurance benefits; they do not
determine how claims associated with the member's treatment will be paid. At the verification
stage, UBH does not know what services will ultimately be provided, what codes will be used
to bill for those services, what rates will be charged by the provider, or whether the services
will be provided and billed in accordance with billing guidelines, among other conditions in the
member's benefit plan. For an out-of-network provider, the amount that will be paid on a particular
claim is only determined after receiving the claim, reviewing it, and applying the plan's terms and
limitations to the provider's charge. To the extent the terms of the member's out-of-network benefit
plan result in United paying an out-of-network provider less than the amount billed, the provider
may bill the member for any difference between the amount reimbursed and the billed charge.


b. Aton's VOB Forms


United also submitted Aton's VOB forms memorializing VOB calls relating to the terms of
insurance plans covering the subject 29 patients. These forms showed that in the VOB calls,
United representatives had informed Aton the rate of reimbursement provided by plans covering
20 patients was based on MNRP or Medicare rates; for plans covering the remaining nine patients,
United representatives had informed Aton's intake team the rate of reimbursement was “based on
UCR.”


c. Deposition Testimony of Aton's Intake Team


Aton employees Reed, Mann, and Liggett were responsible for placing VOB calls to insurers.


Reed, Aton's intake director, created the VOB form in addition to conducting VOB calls. The VOB
process “is to call and using that [VOB] form to get the information that we need.” During VOB
calls, Reed and his team “try to get information about rates of reimbursement,” but their primary
concern “is whether or not the **575  coverage is there and the patient is eligible for services.”
*1223  During the VOB process, the insurer does not “agree ... to pay.” The VOB calls were not
“a promise to pay.” Reed testified that he views the VOB form as information, not as a contract.
Aton does not know at the VOB stage how much an insurer will pay for a particular claim.


Reed further testified that the verification of benefits process happens prior to admission. Upon
admission, Aton requires patients to sign an “Insurance Agreement” form stating: “ ‘[I]t is essential
to understand that no guarantees are made in advance or at any time that insurance will cover
treatment and at what rate.’ ” When patients complete this form, Aton does not know how much
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the insurer will pay. Aton could not guarantee “how [the patient's] insurance company is going
to reimburse,” because as Reed explained, “We can't give those numbers, because we don't have
them.” At the time of admission, Aton also requires patients to sign a “Financial Agreement” form
that says the patient is “ ‘wholly responsible’ ” for Aton's daily rate, including any portion not
reimbursed by the insurer. Neither Reed nor Liggett could remember a single promise United made
during a VOB call. Mann testified that Aton does not inform United during VOB calls that Aton
expects to collect a percentage of its billed charges. She did not know what monetary amounts
were associated with the reimbursement rates listed on the VOB form or whether they were the
“ ‘same or different’ ” from billed charges.


d. Deposition Testimony of Aton's CEO


Brady testified on behalf of Aton regarding the facts supporting each of Aton's claims, including
breach of contract. He had not listened to nor read transcriptions of VOB calls and was “not sure
of what verbiage goes back and forth.” He testified, “I get the meat and potatoes [from] the VOB
forms .... That's all I have to look at. We don't record [United's] calls.”


Brady described the oral contracts between Aton and United as follows: “Us calling and asking for
the benefit. The benefit being quoted. Us under that benefit quoted having an acceptance by taking
the patient into the facility. [¶] Us then performing under the conditions noted in the verification;
be it ... the prior authorization and having the proper licensure, accreditation, and then providing
the services that meet or exceed the level of care ... that were being billed to United or Optum.... [¶]
And then the final piece of the contract is I guess reimbursement or compensation, and that's the
reason we're here is we believe that wasn't fully met on [United's] side.” “So again, there's been an
offer, it seems, the VOB. An acceptance; the admission of the patient. Performance; which we've
treated the patient. And then compensation is somewhat lacking.”


Brady specifically considered “the verification of benefits quotation” to be an offer. It was his belief
that “when Aton affirmatively calls United and asks *1224  questions and United responds to those
questions, ... that's an offer[.]” Brady did not know whether United representatives conducting
VOB calls have the authority to enter into contracts.


Aton did not ask during VOB calls whether reimbursement rates corresponded with billed charges.
Brady testified that when Aton had asked that question in the past, “the answer has been, ‘We
don't know. You'll know when the claim processes.’ ” When Aton is quoted the UCR or MNRP
reimbursement rates, Aton “believes” it knows what those rates should be.


Brady testified that UCR means the “usual and customary rate.” He understands UCR to
correspond to 100 percent **576  of Aton's billed charges. He explained: “[W]hat I bill is
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reasonable because I bill it, I bill it to everybody the same way, and I know what my geographic
area is and therefore that is UCR.” He believed United understands UCR the same way based on
how Aton was typically paid on UCR policies.


On the topic of the MNRP reimbursement rate, Brady testified his understanding that MNRP
means 50 percent of billed charges is derived in part from a United plan document “[p]lus hundreds
of payments at 50 [percent] of [the] billed charge.” When asked if he knows whether United
understands MNRP to be 50 percent of billed charges “in all cases,” Brady stated, “I'm not United.
I can't figure out what United thinks.”


Brady was unaware whether United representatives “intentionally concealed anything[.]” He
testified, “I'm unaware of what their intention was. I do know that we have been misquoted benefits
if we're paid contrary to what our historical reimbursement was, and [the] number of plans I've
looked at[.]”


e. Evidence Relating to the Preauthorization Process


Dr. Kevin Murphy is tasked by Aton with demonstrating to insurers that a patient meets the
criteria for “this level of care.” The purpose of the authorization process is to demonstrate
medical necessity. Murphy never discusses rates of reimbursement during authorization. During
the authorization process, United makes no representations to Murphy regarding payment.


Between December 2016 and May 2019, United sent Aton over 50 letters authorizing “SA Detox
Residential Adult” or “SA Residential Adult” services. Each authorization letter contained the
following language: “ ‘Payment for services described in this letter is subject to the member's
eligibility at the time services are provided, including employment or Healthcare Exchange
premium payment status, benefit plan limitations, and availability of remaining coverage. An
eligibility disclaimer was given at the time of this benefit *1225  request. Please discuss this with
the member.’ ” (Italics added.) Brady acknowledged Aton had received these letters and that United
had repeatedly advised Aton that payment of claims would be subject to plan limitations.


2. United's Moving Arguments
Based on the foregoing evidence, United argued that Aton could not establish one or more elements
of each of the complaint's remaining causes of action.


More specifically, United argued summary adjudication of Aton's breach of oral and implied
contract causes of action was appropriate because Aton could not demonstrate the existence of
mutual assent or consideration. United had not agreed during VOB calls to reimburse 100 percent
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or 50 percent of the amounts Aton billed for treatment. United's payment obligation was dependent
on the terms of the operative benefit plans and was determined only after claims were submitted.


No evidence of actual, affirmative or knowing misrepresentations existed to support Aton's causes
of action for intentional misrepresentation and negligent misrepresentation. Aton could not show
United representatives conducting VOB calls intentionally concealed any facts, nor could it prove
United had a duty to disclose the amount it would pay, defeating its fraudulent concealment cause
of action. Nor could Aton establish the unfair, unlawful, or fraudulent business practices **577
needed to support its cause of action for violation of the UCL.


C. Aton's Opposition to United's Motion


1. Aton's Evidence Filed in Support of Its Opposition
In opposition to United's motion, Aton submitted additional testimony from Brady, Reed, Mann,
Liggett, and Schmidt, as well as testimony of three other individuals (Nikki Weidlund, an Aton
employee who filled out one of the VOB forms submitted in support of United's motion; and Chi
Mao and Denise Strait, both representatives of United), and an expert witness (Luisa Davis).


Aton's evidence did not include transcripts, recordings, or other like evidence establishing what
United's representatives said during the VOB calls at issue. Instead, its evidence generally
concerned Aton's understanding that UCR and MNRP reimbursement rates equated to 100 percent
and 50 percent, respectively, of the amount Aton billed for its services. Brady was the chief source
of this understanding.


*1226  In the excerpts of Brady's deposition testimony submitted by Aton, Brady testified that
during VOB calls, “they [i.e., United representatives] do not give us anything other than it's an
MNRP, and they may throw in that it is tied to a percentage of Medicare, which we know doesn't
exist. So that's nebulous.” His understanding “is [that] there is not a Medicare rate[.]” Referring
to language in United's MNRP plans that apparently gave a point-by-point explanation of the
manner in which MNRP reimbursement rates were calculated, 3  Brady testified: “we believe that
the MNRP is pointing us to they are going to reduce our billing by 50[ percent] typically, and
that's what we see.” Aton also submitted the same deposition excerpts relied on by United in
which Brady testified to his belief that the UCR reimbursement rate corresponded to 100 percent
of Aton's billed charges.


3 It appears the plan language discussed by Brady gave United the option of using a so-called
“GAP methodology” to calculate the MNRP reimbursement rate. Brady testified “the GAP
methodology doesn't apply, so the ultimate end result is 50[ percent].” United's use of this
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GAP methodology when calculating reimbursement of certain claims covered by MNRP
plans appears to be one source of Aton's claim that it was underpaid.


Aton also submitted a declaration from Brady in which he averred that at the time of the
“claims at issue in this lawsuit,” his understanding was that “United's MNRP pricing method
was based on Medicare rates for the service provided.” Because there was no Medicare rate for
residential substance abuse treatment, Brady “understood based on payment history and [his own]
understanding of the [United] plans that United was to pay 50[ percent] of billed charges.”


Aton's excerpts of the Reed, Mann, and Liggett depositions largely overlapped with the excerpts
submitted by United and did not change the substance of the testimony relied upon by United.


In Aton's excerpts of Schmidt's deposition testimony, Schmidt agreed United representatives gave
providers accurate information about members' insurance benefits. The representatives would only
provide “the method, the reimbursement program,” which would be either “UCR or MNRP.” To
her knowledge, United's representatives did not ever inform providers “that one of the methods of
payment could be 50 percent of a bill [sic] charge[.]”


Weidlund, the Aton employee who completed one VOB form, testified she understood when she
filled out the form that MNRP meant a rate of reimbursement of **578  50 percent of the billed
charge. However, the source of her understanding of the meaning of MNRP was not established.


The specific duties or position of Mao, the apparent United employee, were not established. In
the deposition excerpt submitted by Aton, Mao responded *1227  to questions about United's
“plan language.” Mao agreed United was required to pay claims in accordance with the terms
of its plans. Strait, another apparent United employee whose duties and role at United were not
established, answered questions about United's pricing methodologies, although it was not clear
she had information about the specific claims at issue in the litigation.


Davis, an expert on medical and substance use disorder claim billing and bill review, opined:
“[F]or the VOB's in which [Aton] was informed the allowed amount was to be based on the UCR,
[Aton] should be paid it's [sic] billed amount. In the VOB's in which [Aton] was informed that the
MNRP CMS/Medicare rate pricing methodology would be used to determine allowed amounts,
the allowed amount should have been 50[ percent] of the billed amount.”


Finally, Aton submitted one page of a 12-page explanation of benefits it received from United.
The page reflected payment for several days of treatment of one of the 29 patients whose claims
were at issue. 4
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4 We do not summarize evidence excluded by the trial court in response to United's objections.
Aton does not challenge the court's rulings on United's evidentiary objections on appeal, and
as a result, the rulings excluding the evidence from consideration are binding on appeal. (See,
e.g., RMR Equipment Rental, Inc. v. Residential Fund 1347, LLC (2021) 65 Cal.App.5th 383,
392, 280 Cal.Rptr.3d 6 (RMR Equipment Rental) [unchallenged trial court ruling is binding
on appeal].)


2. Aton's Opposition Arguments
In opposition, Aton argued its VOB and authorization processes created binding oral and/or
implied contracts with United because Aton alleged that it was told it “would be paid” based on the
UCR or MNRP reimbursement methods. Aton argued that United, “[b]y representing that it would
pay the UCR ... [,] provided a recognized method by which the amount it would pay would be
objectively determined.” Aton also emphasized that Brady “understood that [Aton] and [U]nited
were entering into oral or implied agreements.”


As for its promissory estoppel cause of action, Aton asserted that “[s]pecific representations/
promises regarding payment rates” are “an appropriate factual predicate for promissory estoppel,”
but it cited no evidence of the purported promises.


Aton argued it possessed evidentiary support for its intentional misrepresentation, negligent
misrepresentation, and fraudulent concealment causes of action based on the VOB forms United
filed in support of summary judgment, which Aton claimed showed United “misrepresented its
payment *1228  methodologies to [Aton].” Aton maintained its misrepresentation and fraudulent
concealment causes of action were also adequately supported by evidence that United's MNRP
payment methodology operated in a way that was “contrary to its plans.” Finally, Aton argued its
cause of action for violation of the UCL had evidentiary support because it “alleges two intentional
fraud claims” which were supported by “allegations [that] clearly state a claim for deceptive
business practices.”


D. United's Reply
In reply, United argued in part that Aton, having previously disavowed reliance on the terms of
the patients' underlying ERISA plans when it opposed United's **579  demurrer, was judicially
estopped from relying on plan terms to oppose summary judgment.


United also argued Aton had failed to carry its burden of presenting evidence that United
representatives made payment promises or commitments during VOB calls, much less promises
or commitments to pay 100 percent or 50 percent of the amount Aton ultimately billed for
those claims, and that Aton also failed to introduce evidence showing United fraudulently
misrepresented or concealed facts during the calls.
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E. Trial Court's Ruling
The trial court granted United's summary judgment motion in a detailed minute order issued in
November 2021.


As an initial matter, the court ruled that Aton was foreclosed from relying on the terms of United's
plans to support its claims. The court explained that Aton had contended, and the court had
accepted in partially overruling United's demurrer on ERISA preemption grounds, that Aton
was not “(1) attempting to assert an ERISA claim; (2) alleging a breach of an ERISA plan; (3)
requesting plan benefits; or (4) alleging claims based upon what the policies and/or plans may set
as the payment rate.” As a result, Aton was judicially estopped from taking a contrary position
on summary judgment.


The trial court then analyzed the parties' evidence and arguments pertaining to each of Aton's
causes of action and concluded United had succeeded in showing, as to each cause of action, that
Aton could not establish one or more necessary elements. The court granted United's motion in its
entirety. Judgment in favor of United and against Aton was entered in December 2021. Aton was
served with notice of the judgment's entry in January 2022.


*1229  DISCUSSION


In challenging entry of summary judgment, Aton largely focuses on establishing the trial court
committed legal errors. To a lesser extent, it attempts to demonstrate its evidentiary showing was
sufficient to create a factual dispute precluding entry of summary judgment. As we discuss, Aton
fails to establish that summary judgment was erroneously granted.


I.


Standard of Review


[1] “Summary judgment is appropriate only ‘where no triable issue of material fact exists and the
moving party is entitled to judgment as a matter of law.’ ” (Regents of University of California
v. Superior Court (2018) 4 Cal.5th 607, 618, 230 Cal.Rptr.3d 415, 413 P.3d 656.) A triable issue
of material fact exists only if “the evidence would allow a reasonable trier of fact to find the
underlying fact in favor of the party opposing the motion in accordance with the applicable
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standard of proof.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 107 Cal.Rptr.2d
841, 24 P.3d 493 (Aguilar).)


[2] A defendant moving for summary judgment has the initial burden of presenting evidence that
a cause of action lacks merit because the plaintiff cannot establish an element of the cause of action
or there is a complete defense. (Code Civ. Proc., § 437c, subd. (p)(2); Aguilar, supra, 25 Cal.4th
at p. 853, 107 Cal.Rptr.2d 841, 24 P.3d 493.) If the defendant does so, the burden then shifts to
the plaintiff to produce admissible evidence demonstrating a triable issue of material fact as to
the claim or defense. (Code Civ. Proc., § 437c, subd. (p)(2); Aguilar, at p. 850, 107 Cal.Rptr.2d
841, 24 P.3d 493.) Theories that are not supported by evidence will not **580  raise a triable
issue. (Code Civ. Proc., § 437c, subd. (p)(2) [“[t]he plaintiff or cross-complainant shall not rely
upon the allegations or denials of its pleadings to show that a triable issue of material fact exists”];
Sangster v. Paetkau (1998) 68 Cal.App.4th 151, 163, 166, 80 Cal.Rptr.2d 66 [“bare assertion” that
the moving parties “ ‘fabricated’ ” evidence insufficient to avoid summary judgment].)


[3]  [4]  [5] Whether the trial court erred by granting United's motion for summary judgment
is a question of law we review de novo. (See Samara v. Matar (2018) 5 Cal.5th 322, 338, 234
Cal.Rptr.3d 446, 419 P.3d 924.) “ ‘[W]e examine the facts presented to the trial court and determine
their effect as a matter of law.’ ” (Regents of University of California v. Superior Court, supra, 4
Cal.5th at p. 618, 230 Cal.Rptr.3d 415, 413 P.3d 656.) “We review the entire record, ‘considering
all the evidence set forth in the moving and opposition papers except that to which objections
have been made and sustained.’ [Citation.] Evidence presented in *1230  opposition to summary
judgment is liberally construed, with any doubts about the evidence resolved in favor of the party
opposing the motion.” (Ibid.)


[6]  [7]  [8] “ ‘[A]lthough we use a de novo standard of review here, we do not transform into a
trial court.’ ” (Dinslage v. City and County of San Francisco (2016) 5 Cal.App.5th 368, 379, 209
Cal.Rptr.3d 809 (Dinslage).) We approach a summary judgment appeal, as with any appeal, with
the presumption the appealed judgment is correct. (Denham v. Superior Court (1970) 2 Cal.3d
557, 564, 86 Cal.Rptr. 65, 468 P.2d 193.) Therefore, “ ‘ “[o]n review of a summary judgment, the
appellant has the burden of showing error, even if he did not bear the burden in the trial court.”
’ ” (Dinslage, at p. 379, 209 Cal.Rptr.3d 809.)


II.


Oral and Implied Contract Causes of Action


A. Relevant Legal Principles
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[9]  [10]  [11]  [12] The elements of a breach of oral contract cause are: “(1) existence of the
contract; (2) plaintiff's performance or excuse for nonperformance; (3) defendant's breach; and
(4) damages to plaintiff as a result of the breach.” (CDF Firefighters v. Maldonado (2008) 158
Cal.App.4th 1226, 1239, 70 Cal.Rptr.3d 667 [elements of breach of contract]; Stockton Mortgage,
Inc. v. Tope (2014) 233 Cal.App.4th 437, 453, 183 Cal.Rptr.3d 186 [elements of breach of oral
contract and breach of written contract claims are the same].) “A cause of action for breach of
implied contract has the same elements as does a cause of action for breach of contract, except
that the promise is not expressed in words but is implied from the promisor's conduct.” (Yari
v. Producers Guild of America, Inc. (2008) 161 Cal.App.4th 172, 182, 73 Cal.Rptr.3d 803; Civ.
Code, § 1621 [“An implied contract is one, the existence and terms of which are manifested by
conduct.”].) “ ‘[B]oth types of contract are identical in that they require a meeting of minds or
an agreement [citation]. Thus, it is evident that both the express contract and contract implied
in fact are founded upon an ascertained agreement or, in other words, are consensual in nature,
the substantial difference being in the mode of proof by which they are established [citation].’
” (Pacific Bay Recovery, Inc. v. California Physicians' Services, Inc. (2017) 12 Cal.App.5th 200,
215, 218 Cal.Rptr.3d 562 (Pacific Bay Recovery).)


B. The Trial Court's Ruling
The trial court granted summary adjudication of Aton's breach of oral contract cause of action
on the ground United succeeded **581  in showing Aton could not establish the existence of an
oral contract.


*1231  [13] The essential elements of a contract are: “1. Parties capable of contracting; [¶] 2.
Their consent; [¶] 3. A lawful object; and, [¶] 4. A sufficient cause or consideration.” (Civ. Code,
§ 1550.) “ ‘[T]he vital elements of a cause of action based on contract are mutual assent (usually
accomplished through the medium of an offer and acceptance) and consideration.’ ” (Pacific Bay
Recovery, supra, 12 Cal.App.5th at p. 215, 218 Cal.Rptr.3d 562.) The court found the evidence
of both these elements to be lacking, although its decision focused primarily on the absence of
evidence of mutual consent.


[14]  [15] “Contract formation requires mutual consent, which cannot exist unless the parties
‘agree upon the same thing in the same sense.’ ” (Bustamante v. Intuit, Inc. (2006) 141 Cal.App.4th
199, 208, 45 Cal.Rptr.3d 692 (Bustamante), quoting Civ. Code, § 1580.) “ ‘Mutual assent is
determined under an objective standard applied to the outward manifestations or expressions of the
parties, i.e., the reasonable meaning of their words and acts, and not their unexpressed intentions or
understandings.’ ” (Bustamante, at p. 208, 45 Cal.Rptr.3d 692.) “The question is what the parties'
objective manifestations of agreement or objective expressions of intent would lead a reasonable
person to believe.” (Winograd v. American Broadcasting Co. (1998) 68 Cal.App.4th 624, 632, 80
Cal.Rptr.2d 378.)
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In determining that Aton could not show the mutual consent required to form an oral contract, the
trial court compared the asserted basis of Aton's oral contract cause of action (that the VOB calls
constituted offers, and Aton's admission of patients constituted acceptances) with the evidence
produced by the parties. The court elaborated in detail on the facts and evidence that in its view
tended to show there was “no mutual assent or meeting of the minds between [Aton] and [United]
during the VOB process as to the subject claims.” These facts included the following:


United representatives conducting VOB calls only verify benefits and are not authorized to enter
into commitments or contracts to pay or guarantee coverage. They did not know at the verification
stage what services would ultimately be provided or the rates the provider would charge for those
services. During VOB calls, insurers do not agree to pay at a specific reimbursement rate or
promise to pay a certain amount, nor does Aton learn how much it will be paid for a particular
claim. Liggett could not recall a single promise made by United or an occasion when he believed
a contract was formed during a VOB call.


Brady admitted he did not know whether United representatives were authorized to enter into
contracts, nor did he know whether Aton informed United of its belief that the VOB calls were
contracts. He also did not know whether United's representatives possessed information about
the correlation *1232  between UCR, MNRP, and the percentage of billed charges. While Brady
believed UCR meant 100 percent of Aton's billed charges, he was unable to state based on anything
other than United's payment history whether United held the same view. When asked whether he
believed United understood the MNRP rate to be 50 percent of billed charges, Brady responded
that he did not know what United “thinks.” He also admitted that Aton does not ask during VOB
calls what it will be paid; rather, when Aton is quoted UCR or MNRP reimbursement rates, it “
‘believes’ ” it knows what those rates “should be.”


The trial court concluded: “At best, [Aton] has established that it believed oral **582  contracts
were formed during the VOB process. However, there is no evidence ... [Aton] ever communicated
that belief to [United], or [that United] held the same view.”


Turning to Aton's implied contract cause of action, the trial court stated it shared a common factual
predicate with Aton's oral contract cause of action. The court ruled that for the same reasons Aton
failed to demonstrate mutual assent to enter an oral contract, it also failed to demonstrate mutual
assent to enter an implied-in-fact contract. To the extent Aton's implied contract claim was based
on previous payments, historical knowledge, or the parties' history, Aton failed to establish that
United “agreed to pay the subject claims the same as it had paid previous claims.”


C. Analysis of Aton's Contentions on Appeal







Aton Center, Inc. v. United Healthcare Ins. Co., 93 Cal.App.5th 1214 (2023)
311 Cal.Rptr.3d 564, 23 Cal. Daily Op. Serv. 7664, 2023 Daily Journal D.A.R. 7741


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 27


1. Aton's Reliance on Unpublished Federal Cases Upholding Contract Claims Fails to
Persuade Us the Trial Court Erred


Aton contends the trial court erred as a matter of law by concluding its evidence fell short of
establishing the mutual consent necessary to form oral or implied agreements between itself and
United. Its challenge is principally derived from a line of cases in which courts have considered
the viability of breach of contract claims predicated on contracts allegedly formed during VOB
and/or authorization calls between a provider and insurer.


In several of the cases cited by Aton, contract claims based on such communications were rejected
on the ground that “ ‘within the medical insurance industry, an insurer's verification is not the
same as a promise to pay.’ ” (TML Recovery, LLC v. Humana Inc. (C.D. Cal. Mar. 4, 2019) No.
SACV 18-00462 AG (JDEx), 2019 WL 3208807, *4 [dismissing oral and implied contract claims
pursuant to Federal Rule of Civil Procedure 12(b)(6) (Rule 12(b)(6)) for failure to state a claim;
“Plaintiffs allege that they verified the patients' benefits and obtained authorization as necessary ....
But ‘within the medical insurance industry, an insurer's verification *1233  is not the same as a
promise to pay.’ ”]; TML Recovery LLC v. Cigna Corporation (C.D. Cal. Mar. 29, 2021) No. SA
CV 20-00269-DOC-(JDEx), 2021 WL 5238575, *5 [same]; Aton Center, Inc. v. Blue Cross and
Blue Shield of South Carolina (S.D. Cal. Aug. 17, 2020) No. 3:20-cv-00496-WQH-BGS, 2020
WL 4747752, *5 [dismissing oral contract claim based on VOB calls pursuant to Rule 12(b)(6)
for failure to state a claim].) As one of these courts explained, “VOB and authorization phone calls
alone are generally insufficient to form the basis for an oral or implied contract because they lack
a manifestation of intent to enter into a contract.” (Aton Center, Inc. v. Blue Cross and Blue Shield
of South Carolina, supra, 2020 WL 4747752 at p. *3.)


In Pacific Bay Recovery, supra, 12 Cal.App.5th 200, 218 Cal.Rptr.3d 562, this court reached
a similar conclusion and affirmed a trial court's ruling sustaining a demurrer to a breach of
implied contract cause of action. There, the provider alleged it contacted the insurer to obtain prior
authorization, was advised the prospective patient was insured for the treatment to be rendered and
that the provider “would be paid” for the treatment, and “ ‘was led to believe that it would be paid
a portion or percentage of its total billed charges, which charges correlated with usual, reasonable
and customary charges.’ ” (Id. at p. 216, 218 Cal.Rptr.3d 562.) We held these allegations “lack[ed]
the specific facts required for us to determine there was any meeting of the minds between the
parties,” including because “it does not appear the **583  parties reached any sort of agreement
as to the rate [the insurer] would pay [the provider].” (Ibid.) We further held the provider failed to
state a cause of action for estoppel because it “has not alleged a promise clear and unambiguous
in its terms.” (Id. at p. 215, fn. 6, 218 Cal.Rptr.3d 562.)


Aton does not dispute the consensus reached by the above district courts, namely, that “ ‘within the
medical insurance industry, an insurer's verification is not the same as a promise to pay.’ ” (TML
Recovery, LLC v. Humana Inc., supra, 2019 WL 3208807, at p. *4.) It argues the cases rejecting
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contract claims premised on verification and/or authorization calls are distinguishable because in
each of them, “the insurers were only asked and the providers were only informed that the subject
patient was ‘insured, covered, and eligible for coverage’ under [the insurers'] plan for the services
[the provider] provided.” It contends the viability of its contract claims should instead be decided
in accordance with the following cases where courts have upheld such claims.


In Summit Estate, Inc. v. Cigna Healthcare of California, Inc. (N.D. Cal. Oct. 10, 2017) No.
17-CV-03871-LHK, 2017 WL 4517111, the district court denied the defendant insurers' motion
pursuant to Rule 12(b)(6) to dismiss the plaintiff provider's breach of oral contract claim. The
court explained: “Plaintiff's complaint does not allege that Defendants merely verified coverage to
Plaintiff. Instead, Plaintiff's complaint alleges that, ‘in all cases,’ *1234  Defendants told Plaintiff
that ‘Defendants would pay for treatment at the usual, reasonable and customary rate.’ [Citation.]
Thus, Plaintiff has alleged sufficient facts to plausibly suggest that Defendants exhibited outward
conduct indicating Defendants' intent to contract with Plaintiff.” (Summit Estate, Inc., at p. *3,
italics added.)


In Aton Center, Inc. v. Blue Cross and Blue Shield of Illinois (S.D. Cal. Feb. 16, 2021) No. 3:20-
cv-00500-WQH-BGS, 2021 WL 615051, the court denied a Rule 12(b)(6) motion to dismiss an
oral contract claim where the provider alleged it “ ‘was advised in ... VOB calls ... [the insurer]
would pay for inpatient treatment, based on the usual, customary and reasonable rate (UCR) and/
or prior payment history’ ”; that for certain patients, the insurer told the provider it “ ‘would pay
60[ percent] of [the provider's] billed charges’ ” and for others it “ ‘would pay 80[ percent] of
[the provider's] billed charges.’ ” (Id. at p. *5, italics added.) The complaint also affirmatively
alleged the provider and insurer “ ‘entered into agreements’ ” whereby the provider would provide
treatment to the insured patients. (Ibid.) The court explained “[t]he factual allegations of oral
contract go beyond VOB and authorization calls describing the type of treatment and specific
billing rates” and there were “sufficient facts to infer mutual consent in which ‘the parties all
agree[d] upon the same thing in the same sense.’ ” (Ibid.)


And in Aton Center, Inc. v. CareFirst of Maryland, Inc. (D. Md. Dec. 14, 2021) No. DKC 20-3170,
2021 WL 5909101, the district court granted the provider leave to amend its complaint to assert
a breach of express contract claim where the proposed pleading alleged the defendant insurers
stated during VOB calls they “ ‘would pay for inpatient treatment’ ” at specified percentages of the
provider's billed charges. (Id. at p. *3, italics added.) The court concluded the complaint alleged
“sufficiently definite promises” including because it “specif[ied] the precise percent of the billed
amount that [the insurer] allegedly promised to pay during the VOB calls[.]” (Ibid.)


Aton contends its oral and implied contract claims are like the contract claims in **584  these
three cases because “[t]he evidence before the trial court here went well beyond simply verifying
coverage” and showed “United informed [Aton] it would pay for either of its treatments (detox care
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or residential treatment) under the UCR or MNRP pay rates.” (Italics added.) Aton argues, “where
(as here) facts go beyond mere verification of coverage and into promises to pay for treatment ... at
a specific rate,” courts allow contract claims to proceed. United responds that the cases Aton relies
upon are distinguishable because they were decided in procedural contexts other than summary
judgment.


*1235  [16] In our view, the problem with Aton's reliance on these cases is factual rather than
procedural. 5  Although the cases involved pleadings challenges rather than summary judgment,
they nevertheless addressed the sufficiency of contract claims based on verification calls, and
each determined that particular factual allegations supported an inference of mutual assent. They
are therefore at least potentially persuasive authority for the proposition that the same conclusion
should be reached in another case involving similar facts.


5 Unpublished federal court cases like those on which Aton relies are citable only for their
persuasive value. (Gray v. Quicken Loans, Inc. (2021) 61 Cal.App.5th 524, 528, fn. 2, 275
Cal.Rptr.3d 787.)


[17] Instead, our difficulty with Aton's challenge to the trial court's ruling is that it is built on
two unfounded factual assertions: that its evidence showed United's representatives conducting
VOB calls used words constituting an offer or promise (e.g., that United “would pay” Aton); and
that United and Aton mutually understood the “UCR or MNRP pay rates” corresponded with 100
percent and 50 percent, respectively, of Aton's billed charges. As we shall discuss, Aton produced
no evidence tending to show United's representatives made promises or offers during VOB calls.
It also failed to introduce evidence that both sides possessed the same understanding of the UCR
and MNRP reimbursement rates. For these reasons, Aton's authorities are inapposite.


[18]  [19]  [20] As Aton implicitly concedes by repeatedly asserting that the evidence before the
trial court showed United representatives told Aton that United “would pay” Aton for certain types
of treatment at specific rates, the use of such words during VOB calls is material to Aton's claim
that an oral contract was formed during the calls. In the case of an express agreement, mutual
assent is manifested in words, usually “through the medium of an offer ... communicated to the
offeree and an acceptance ... communicated to the offeror.” (1 Witkin, Summary of Cal. Law (11th
ed. 2017) Contracts, § 117, pp. 158–159 [citations omitted].) “ ‘ “An offer is the manifestation of
willingness to enter into a bargain, so made as to justify another person in understanding that his
assent to that bargain is invited and will conclude it.” ’ ” (City of Moorpark v. Moorpark Unified
Sch. Dist. (1991) 54 Cal.3d 921, 930, 1 Cal.Rptr.2d 896, 819 P.2d 854.) Determining whether a
particular communication reasonably constitutes an express offer requires an examination of the
words used by the purported offeror as well as the circumstances surrounding the offer. (See e.g.,
ibid.; 1 Witkin, Summary of Cal. Law, supra, Contracts, §§ 130–132, pp. 170–173.)
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[21] As Aton acknowledges and as courts like those in the cases referenced above have held, when
an insurer merely provides information about a prospective patient's healthcare plan in response to
a provider's inquiries, *1236  this does not, on its **585  own, amount to a promise to pay. (See,
e.g., TML Recovery, LLC v. Humana Inc., supra, 2019 WL 3208807, at p. *4 [“ ‘within the medical
insurance industry, an insurer's verification is not the same as a promise to pay’ ”].) But when (as
in the cases relied on by Aton) the insurer goes further and tells the provider it will pay the provider
for a particular patient's treatment, the insurer may be found to have extended an offer or promise
because such words reasonably signal an intent to transact. (See e.g., Aton Center, Inc. v. Blue Cross
and Blue Shield of Illinois, supra, 2021 WL 615051, p. *5 [intent to contract could be inferred
from allegations insurer advised provider during VOB calls it “would pay for inpatient treatment,”
“ ‘would pay 60[ percent] of [the provider's] billed charges’ ” and “ ‘would pay 80[ percent] of
[the provider's] billed charges’ ” (italics added)]; and see generally Richards v. Flower (1961)
193 Cal.App.2d 233, 235–236, 14 Cal.Rptr. 228 (Richards) [rejecting argument that a defendant
made a binding offer to sell property “merely because he chose to answer certain inquiries” by
the plaintiffs]; Leo F. Piazza Paving Co. v. Bebek & Brkich (1956) 141 Cal.App.2d 226, 228–232,
296 P.2d 368 [subcontractors prepared detailed price quotations in response to general contractor's
request, on which the general contractor relied; held, not a firm offer].) We do not suggest that a
contract is created whenever an insurer's representative uses the words “will pay” during a VOB
call. Instead, we merely hold that to the extent Aton relies on decisions allowing contract claims
to proceed on the basis of such facts, it fails to establish those facts exist in this case.


The difficulty with Aton's challenge is that contrary to its contentions, no evidence was introduced
showing United representatives conducting VOB calls used words objectively manifesting
contractual offers or promises of payment. United's moving evidence established that its
representatives who conducted VOB calls were not authorized to enter into commitments or
contracts or guarantee payment, which supported a reasonable inference that no express promises
or offers to pay were made during the VOB calls at issue. United further established through Reed's
testimony that during the VOB process, insurers do not agree to pay at a specific reimbursement
rate. Reed also testified he regarded VOB forms as information rather than as contracts. In the
excerpts of Brady's deposition testimony submitted by United, Brady described the VOB calls
as “[Aton] calling and asking for the benefit. The benefit being quoted.” Brady's description
established only that United provided plan information in response to Aton's inquiries, the very sort
of communications that have been held to fall short of forming the basis of an oral contract. United's
moving evidence thus supported the conclusion the VOB calls were devoid of communications
objectively manifesting an intent to contract.


[22] In opposition, Aton introduced no evidence at all of the actual words used by United
representatives during VOB calls, much less evidence tending to *1237  show United's
representatives conducting VOB calls used words reasonably constituting an offer or promise
to pay. Instead, it relied on the complaint's allegations “that [Aton] was told it would be
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paid[.]” A party cannot avoid summary judgment by relying on “the allegations or denials of its
pleadings.” (Code Civ. Proc., § 437c, subd. (p)(2).) Although Aton pointed to testimony that Brady
“understood” Aton and United were entering into oral or implied agreements during the VOB calls,
the evidence established Brady did not participate in or listen to the calls. His unilateral, subjective
impression of their effect falls short of establishing mutual assent. (See **586  Bustamante,
supra, 141 Cal.App.4th at p. 208, 45 Cal.Rptr.3d 692 [“ ‘If there is no evidence establishing a
manifestation of assent to the “same thing” by both parties, then there is no mutual consent to
contract and no contract formation.’ [Citation.] ‘Mutual assent is determined under an objective
standard applied to the outward manifestations or expressions of the parties, i.e., the reasonable
meaning of their words and acts, and not their unexpressed intentions or understandings.’ ”].)


[23]  [24] On appeal, Aton again cites no evidence establishing that United representatives said
anything during VOB calls that, when reasonably interpreted, conveyed an intent to enter into a
contract. Instead, Aton asserts, “United informed [Aton] it would pay for either of its treatments
(detox care or residential treatment) under the UCR or MNRP pay rates.” (Italics added.) Aton cites
two pages of VOB forms (one completed by Reed, the other by Liggett) in support of this assertion.
However, these forms only reflect that Reed and Liggett learned from a United representative that
a prospective patient's policy used the UCR or MNRP reimbursement rate. They do not indicate
what the United representative's actual words were or otherwise reflect that the representative
said United “would pay” for the prospective patient's treatment. Moreover, Reed, the creator
of the VOB forms, testified Aton's VOB forms are merely informational. Aton's citation to the
forms therefore fails to establish that its communications with United went “beyond VOB ... calls
describing the type of treatment and specific billing rates.” 6  (Aton Center, Inc. v. Blue Cross and
Blue Shield of Illinois, supra, 2021 WL 615051, at p. *5.)


6 In reply, Aton, citing excerpts of Mann's deposition testimony submitted in opposition to
summary judgment, argues for the first time on appeal that Mann “believed the VOB calls
represented promises to pay.” This argument, and the testimony on which it relies, do not
compel reversal of summary judgment. Mann testified about two specific VOB forms and
calls, not VOB calls in general. Mann's subjective belief the calls “represented” a promise
does not establish the same conclusion would be reached under an objective standard.
(Bustamante, supra, 141 Cal.App.4th at p. 208, 45 Cal.Rptr.3d 692.) Mann was interpreting
the VOB forms and did not indicate she had an independent recollection of the calls. And
at the summary judgment hearing, Aton's counsel told the trial court none of the intake
employees, including Mann, “remember these calls.”


*1238  Turning to Aton's second argument—that both sides did or should have understood that
MNRP meant “50[ percent] of the provider's billed charges” and UCR meant “100[ percent] of
[Aton's] billed charges”—this contention also does not withstand scrutiny. Although Aton cites
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evidence ostensibly supporting its assertion, an examination of the evidence reveals it does not
provide factual support for Aton's claim.


[25]  [26] Aton relies in part on Brady's declaration that United “historically paid” 50 percent
of Aton's billed charges “under the MNRP method.” However, this only establishes Brady's
unilateral expectation that United's future reimbursements would reflect its historical payment
rates; it does not establish that the parties mutually agreed during VOB calls that United's payment
of the subject claims would comport with its payment of prior claims. Aton also relies on Brady's
deposition testimony that UCR means “[u]sual, customary, reasonable” and Aton “meet[s] all
those criteria.” 7  Again, however, this evidence shows only that Brady believed Aton's rates were
**587  usual, customary, and reasonable, not that United held the same belief.


7 Although Aton also cites three other parts of the record (one pertaining to Brady's
declaration and two pertaining to Brady's deposition testimony), the citations are either not
comprehensible or fail to address the UCR.


[27] Aton also attempts to rely on “the language United uses in its own plan.” We decline to
consider this evidence. Aton has not challenged the trial court's ruling that Aton is judicially
estopped from asserting claims “based upon what the policies and/or plans may set as the payment
rate.” As a result, the ruling is binding on appeal (RMR Equipment Rental, supra, 65 Cal.App.5th
at p. 392, 280 Cal.Rptr.3d 6) and Aton may not rely on the terms of United's plan to resurrect
its claims.


[28] Aton also relies on the averment of its expert that for “ ‘the VOB[s] in which [Aton] was
informed that the allowed amount was to be based on the UCR, [Aton] should be paid its billed
amount.’ ” However, this statement merely reflects the expert's opinion of the operation of the
UCR reimbursement methodology in hindsight. It does not establish that United held the same
view or that it agreed during VOB calls to fully reimburse Aton whatever it ultimately billed for
a particular treatment.


[29]  [30] Finally, although Aton refers to United's authorization of treatment in the heading of the
relevant section of its opening brief on appeal, it does not go on to present a developed argument
explaining how the authorizations evidenced agreements to pay Aton at specified rates. Any such
argument has been forfeited. (Oak Valley Hospital Dist. v. State Dept. of Health Care Services
(2020) 53 Cal.App.5th 212, 228, 266 Cal.Rptr.3d 870 [undeveloped arguments are forfeited on
appeal].) Even if we were to consider the *1239  authorizations, we would not regard them as
evidence of payment agreements independent of the terms of United's plans. United's evidence
pertaining to authorizations established that payment was not addressed during the authorization
process. Dr. Murphy testified that rates of reimbursement or payment are not discussed by him or
United during authorization. United's authorization letters were devoid of information about the
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cost of anticipated treatment. To the contrary, they cautioned that “[p]ayment for services described
in this letter is subject to,” among other things, “benefit plan limitations.” This evidence tends to
negate, rather than establish, that any rate agreement was formed during the authorization process,
much less an agreement that was independent of existing plan terms. (See Pacific Bay Recovery,
supra, 12 Cal.App.5th at p. 216, 218 Cal.Rptr.3d 562 [no implied contract formed during prior
authorization process where “it does not appear the parties reached any sort of agreement as to the
rate [the insurer] would pay [the provider]”].)


In short, Aton fails to cite record evidence supporting either of its factual assertions. As a result,
it fails to establish that the trial court erred by concluding it lacked evidence to prove the mutual
assent necessary to establish the existence of an oral or implied contract with United.


Aton's appellate reliance on Bristol SL Holdings, Inc. v. Cigna Health and Life Ins. Co. (9th Cir.
Jan. 14, 2022) 2022 WL 137547 (mem. dispo.) (Bristol SL Holdings) does not persuade us to reach
a different conclusion about the viability of its contract claims. There, the district court granted
summary judgment in favor of Cigna after concluding there was “a lack of discussion between the
two parties over the ‘usual, customary, and reasonable rate’ (UCR)” and because it determined that
automatic disclaimers played before verification and authorization calls prevented formation of
any contract. (Id. at p. *1.) The Ninth Circuit reversed in a memorandum disposition, holding the
first of these **588  determinations was simply incorrect—the provider did, in fact, “introduce
evidence of discussions over UCR, which the district court improperly ignored.” (Ibid.) As for the
disclaimers, the appellate court held they did not eliminate the possibility contracts were formed
during the calls. (Ibid.)


Unlike Bristol SL Holdings, here we have been presented with no evidence of “discussions over
UCR” that the trial court improperly ignored. Although the trial court did note the existence of
disclaimers in United's authorization letters, it cited this as one of numerous factors supporting its
finding that Aton failed to establish mutual assent, unlike Bristol SL Holdings in which the district
court viewed such disclaimers as independently precluding contract formation. Moreover, Bristol
SL Holdings did not address ERISA preemption, and the disclaimer language it considered (that
any information provided “ ‘does not guarantee coverage or payment’ ”) was unlike the disclaimer
*1240  language discussed above. (See Bristol SL Holdings, supra, 2022 WL 137547 at p. *1.)
The court therefore had no occasion to consider the extent to which disclaimers like those at issue
in this case tend to dispel the implication the insurer's authorizations created payment agreements
independent of plan terms. In short, the reasoning of Bristol SL Holdings does not persuade us that
the trial court in this case erred.


2. Aton's Additional Arguments Lack Merit
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Aton separately advances seven additional arguments challenging the trial court's summary
adjudication of its oral and implied contract causes of action. We address each and conclude none
justify reversal of summary judgment.


Aton's first argument is addressed to the trial court's finding that United representatives responsible
for conducting VOB calls were not authorized to enter into contracts to pay or guarantee coverage
on United's behalf. Aton asserts the authority of United's representatives “could not be adjudicated
at the summary judgment stage because their agency in that regard presented a question of fact.”
It is well settled, however, that issues of fact appropriately serve as the basis for entry of summary
judgment when they are not in dispute. (See Code Civ. Proc., § 437c, subd. (p)(2).) There is
nothing unique about an employee's scope of agency that might exempt it from this rule. (See, e.g.,
Universal Bank v. Lawyers Title Ins. Corp. (1997) 62 Cal.App.4th 1062, 1066, 73 Cal.Rptr.2d 196
[summary judgment is appropriate where the evidence of agency is undisputed and susceptible of
only one inference].) No material dispute was presented as to United VOB representatives' lack of
authority to contract on behalf of United, and the trial court did not err by relying on this undisputed
fact in reaching its decision.


[31]  [32] Aton contends “a jury could find [United representatives'] actual or ostensible authority
was implied” based on evidence United's representatives provided “payment rates” to Aton. We
are not persuaded. “Ostensible authority is such as a principal, intentionally or by want of ordinary
care, causes or allows a third person to believe the agent to possess.” (Civ. Code, § 2317.) “A
corollary derived from this principle is that ostensible authority of an agent cannot be based
solely upon the agent's conduct.” (Pierson v. Helmerich & Payne Internat. Drilling Co. (2016) 4
Cal.App.5th 608, 635, 209 Cal.Rptr.3d 222.) Aton's ostensible agency theory relies on the conduct
of United's representatives. Because it cites no evidence of acts by United that caused it to believe
United's VOB representatives possessed authority to contract, Aton's argument fails.


**589  [33]  [34] Second, Aton maintains the parties did not have to inform each other of their
intent to enter into a contract for a contract to be formed. This point *1241  is true enough. (See,
e.g., Rest. 2d Contracts, § 21, com. a. [explaining that the parties' “accurate understanding of
the applicable law” and “intention to affect legal relations ... may be important in interpreting
their manifestations of intention ... but they are not essential to the formation of a contract”].)
However, Aton fails to explain how it establishes reversible error. It leaps from this point to the
following conclusion: “Therefore, the evidence in this case satisfies all of the necessary elements
of the existence of a contract.” We are not required to address such an undeveloped argument and
instead pass on it without further consideration. (See Dinslage, supra, 5 Cal.App.5th at p. 379,
209 Cal.Rptr.3d 809 [“ ‘ “On review of a summary judgment, ... ‘it is the appellant's responsibility
to affirmatively demonstrate error’ ” ’ ” which requires it to both “ ‘direct the court to evidence
that supports [its] arguments’ ” and “ ‘explain how [its cited authority] applies in [its] case’ ”].)
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Aton's third argument consists of a series of disconnected assertions that again fail to establish
reversible error. It argues (1) “it does not matter that both sides may have differing views on the
meaning of the VOB calls” because mutual consent is determined under an objective standard;
(2) mutual consent is ultimately an issue of fact; (3) to the extent Brady's understanding of VOB
calls differed from that of Aton's intake team, Brady's understanding “is the one that matters,”
and any internal misunderstanding raises a factual issue precluding summary judgment. The first
and second points are true, but do not establish reversible error given our conclusion the summary
judgment record was devoid of evidence of communications during the VOB calls that objectively
manifested mutual assent. The third point lacks merit because Brady's unilateral, undisclosed,
subjective interpretation of the VOB calls (which, we note, was not informed by actual knowledge
of what was said during the calls) is not evidence of mutual assent. (See Founding Members of
the Newport Beach Country Club v. Newport Beach Country Club, Inc. (2003) 109 Cal.App.4th
944, 956, 135 Cal.Rptr.2d 505 [“The parties' undisclosed intent or understanding is irrelevant to
contract interpretation.”].)


And to the extent Aton claims its own internal misunderstanding about the VOB calls “raises ... a
factual dispute, precluding summary judgment,” it confuses the issue. The mutual assent required
for United and Aton to form a contract is assent between United and Aton, not between Aton's
employees and its CEO. (See Civ. Code, § 1565 [consent of the parties to a contract must
be “[f]ree,” “[m]utual,” and “[c]ommunicated by each to the other”]; Rest. 2d Contracts, § 18
[“Manifestation of mutual assent to an exchange requires that each party either make a promise
or begin or render a performance” (italics added)].)


Aton's fourth argument relies on California Lettuce Growers v. Union Sugar Co. (1955) 45 Cal.2d
474, 482, 289 P.2d 785 and *1242  Civil Code section 1610. In California Lettuce Growers, our
high court applied the rule that “[t]he absence of price provisions does not render an otherwise
valid contract void” in holding that an agreement to grow sugar beets was not void for want of a
price provision. (See California Lettuce Growers, supra, 45 Cal.2d at pp. 481, 482, 289 P.2d 785,
italics added.) And Civil Code section 1610 states: “When a consideration is executory, it is not
indispensable that the contract should specify its amount or the means of ascertaining it. It may
be left to the decision of a third **590  person, or regulated by any specified standard.” (Italics
added.) Both authorities presuppose the existence of a valid contract onto which the element of
consideration can be superimposed. Here, the essential problem is that Aton failed to introduce
evidence of the mutual assent required to form contracts with United. Without mutual assent, there
are no extant contracts, and no basis for employing the foregoing authorities to fill in the assertedly
missing payment term.


Fifth, Aton contends the trial court's reliance on the “boilerplate disclaimer” contained within
“some authorization letters United issued after the VOB calls” is misplaced because a meeting
of the minds could objectively be found “from the verification calls alone.” However, Aton
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identifies no record evidence supporting its assertions. As we have already discussed, Aton failed
to introduce evidence of statements during verification calls from which an objective manifestation
of intent to enter a binding agreement might be gleaned. We again pass on Aton's unexplained,
unsupported assertion to the contrary. (Dinslage, supra, 5 Cal.App.5th at p. 379, 209 Cal.Rptr.3d
809 [“An appellant who fails to pinpoint the evidence in the record indicating the existence of
triable issues of fact will be deemed to have waived any claim the trial court erred in granting
summary judgment.”].)


[35] Aton's sixth challenge to the trial court's ruling is directed at the contract element of
consideration. As a separate ground for granting summary adjudication, the trial court ruled that
Aton's oral contract cause of action failed because “[d]uring the VOB process ... [Aton] did not
need to treat [United's] members and [United] was under no obligation to pay [Aton] for services”;
as a result, there was no “bargained-for-exchange” between the parties. We need not and do
not address Aton's challenge to this ruling, which served as an independent basis for the court's
decision to grant summary adjudication. Mutual consent and consideration are separate elements
of contract formation (see Civ. Code, § 1550), and summary adjudication is properly granted where
the moving party succeeds in establishing that a single element of a cause of action cannot be
proven (Code Civ. Proc., § 437c, subd. (p)(2)). Because Aton has failed to establish error in the
court's mutual consent ruling, we would not reverse the grant of summary adjudication even if we
were to agree with Aton's appellate challenge to the court's ruling on consideration.


*1243  Aton's seventh argument is that the trial court erred in its resolution of Aton's breach
of implied contract cause of action. According to Aton, the court erroneously relied only on
“the verbal promises alleged” and failed to consider that “there was also a course of conduct,
including treatment, authorization calls, and a prior payment history at rates consistent with
[Aton's] expectations.”


[36] We disagree that the court failed to comprehend the full scope of Aton's implied contract
claim. The court expressly considered that Aton's implied contract claim, in addition to relying on
VOB calls, also relied on “previous payments, historical knowledge, [and] the parties' history.”
The court concluded its reliance on these matters was unavailing as Aton “provides no evidence
that [United] agreed to pay the subject claims the same as it had paid previous claims.” Aton,
responding to the latter point about the paucity of its evidence, points to evidence that the claims
of one of the 29 subject patients were paid at disparate rates. We disagree that this is evidence of
an implied agreement to pay at **591  any particular rate. 8  (See Pacific Bay Recovery, supra, 12
Cal.App.5th at p. 216, 218 Cal.Rptr.3d 562 [no implied contract where plaintiff alleged the insurer
“did pay a portion of the billed charges, but [the provider] argue[d] it was not enough”].)


8 Similarly, to the extent Aton argues Brady's testimony showed United had a history of
“consistently” paying Aton's bills at 100 percent of the billed amount “under the UCR” and
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50 percent of the billed amount “on MNRP quotations,” we disagree with this description
of his testimony. In the cited testimony, Brady discussed his understanding of MNRP and
UCR, and he stated Aton had received “numerous” prior payments of 50 percent of its
billed charges when the MNRP rate was quoted, but he did not specify how frequently this
had occurred. (Cf. Pacific Bay Recovery, supra, 12 Cal.App.5th at p. 216, 218 Cal.Rptr.3d
562 [no implied contract where insurer only paid for six of 31 total days of treatment]; IV
Sols., Inc. v. United Healthcare Servs. (C.D. Cal. Sept. 27, 2017) 2017 WL 6372488, *14
[no implied contract based on allegations of past payment where the referenced payments
amounted to no more than 51 percent of overall claims].)


In sum, Aton fails to establish that the trial court erred by granting summary adjudication of its
oral and implied contract causes of action.


III.


Promissory Estoppel Cause of Action


[37] “The elements of a promissory estoppel claim are ‘(1) a promise clear and unambiguous in
its terms; (2) reliance by the party to whom the promise is made; (3) [the] reliance must be both
reasonable and foreseeable; and (4) the party asserting the estoppel must be injured by his reliance.’
” (US Ecology, Inc. v. State of California (2005) 129 Cal.App.4th 887, 901, 28 Cal.Rptr.3d 894.)


*1244  The trial court granted summary adjudication of Aton's promissory estoppel cause of action
on the ground that “[Aton's] evidence fails to demonstrate that [United] made any promises to
[Aton] during the VOB process, much less promises to reimburse as a percentage of billed charges.
At best, [United] provided [Aton] with coverage information for its insureds/[Aton's] potential
patients, which does not amount to a clear and unambiguous promise to pay a certain dollar amount
or a percentage of billed charges.”


Aton challenges this conclusion, arguing, “United did more than merely provide coverage
information in vague terms. It gave reimbursement methods often supported by specific
percentages, and then authorized specific treatment for patients for a specific duration. That is
enough for a trier of fact to find a clear promise.” (Italics added.)


[38] We disagree. “ ‘ “[A] promise is an indispensable element of the doctrine of promissory
estoppel. The cases are uniform in holding that this doctrine cannot be invoked and must be
held inapplicable in the absence of a showing that a promise had been made upon which the
complaining party relied to his prejudice ....” [Citation.] The promise must, in addition, be “clear
and unambiguous in its terms.” [Citation.] “Estoppel cannot be established from ... preliminary
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discussions and negotiations.” ’ ” (Granadino v. Wells Fargo Bank, N.A. (2015) 236 Cal.App.4th
411, 417, 186 Cal.Rptr.3d 408 (Granadino); see Pacific Bay Recovery, supra, 12 Cal.App.5th at
p. 215, fn. 6, 218 Cal.Rptr.3d 562 [provider failed to state a cause of action for estoppel because
it did not allege “a promise clear and unambiguous in its terms”].)


[39]  [40] Aton is confusing the requirement of specificity with the requirement of the existence
of a promise. “A ‘promise’ is an assurance that a person will or will not do something.” (
**592  Granadino, supra, 236 Cal.App.4th at p. 417, 186 Cal.Rptr.3d 408.) As we have already
discussed, United's moving evidence tended to establish that no commitments were made by
United representatives during VOB calls. To the contrary, United's evidence established that
VOB calls were not “promises to pay.” In opposition, Aton identified no evidence supporting
a reasonable inference that clear and unambiguous promises or assurances of payment at rates
corresponding to Aton's billed charges were actually made during the VOB calls at issue or the
authorization process. Aton's appellate assertions, which are unsupported by citations to record
evidence, that United “gave” reimbursement methods and then authorized treatment fall short of
establishing that United promised to pay Aton in accordance with Aton's expectations. 9


9 We disagree with Aton's contention that the reimbursement methods provided during VOB
calls were “often supported by specific percentages,” to the extent Aton implies the specific
percentages pertained to its own charges. The VOB forms, in addition to asking for a rate
of reimbursement, asked for the percentage “[r]eimbursed after the deductible is met[.]”
Reed, the creator of the VOB forms, testified this percentage corresponded to the rate of
reimbursement reflected in the form. He agreed, by way of example, that for a VOB form
indicating a rate of reimbursement of MNRP and a “percent reimbursed” of 90 percent, this
meant “the amount of reimbursement ... is 90 percent of the MNRP[.]” The forms did not
“say anything about percentage of total charges.”


*1245  The unpublished federal court cases on which Aton relies do not demonstrate otherwise.
For reasons we have already explained, Bristol SL Holdings, supra, 2022 WL 137547, is
inapposite. The other cases cited by Aton are distinguishable because they were decided at the
pleadings stage and involved alleged facts distinct from the facts that were proven here. (See,
e.g., Aton Center, Inc. v. Blue Cross and Blue Shield of Illinois, supra, 2021 WL 615051, at p.
*6 [where complaint alleged sufficient facts to state a claim for breach of oral contract, it also
alleged facts “to infer a clear and unambiguous promise”]; California Spine and Neurosurgery
Institute v. Oxford Health Ins. Inc. (N.D. Cal. Nov. 20, 2019) No. 19-cv-03533-DMR, 2019 WL
6171040, *2–5 [denying motion to dismiss and permitting promissory estoppel claim to proceed
where “the parties have not yet had the opportunity to develop evidence of industry custom about
whether Defendants' authorization of services coupled with a verification call constitutes a promise
to pay”].)
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IV.


Intentional Misrepresentation, Negligent Misrepresentation, and Fraudulent Concealment


In a single section of its opening brief on appeal, Aton collectively challenges the trial
court's summary adjudication of its second, third, and fourth causes of action for intentional
misrepresentation, negligent misrepresentation, and fraudulent concealment. The trial court
granted summary adjudication of these causes of action after determining evidence supporting
several elements of each cause of action was lacking.


[41] The elements of intentional misrepresentation “are (1) a misrepresentation, (2) knowledge
of falsity, (3) intent to induce reliance, (4) actual and justifiable reliance, and (5) resulting
damage.” (Chapman v. Skype Inc. (2013) 220 Cal.App.4th 217, 230–231, 162 Cal.Rptr.3d
864.) The trial court granted summary adjudication of Aton's intentional misrepresentation
upon concluding that United succeeded in showing that Aton could not prove United made
misrepresentations, knew any alleged misrepresentations were false, or intended **593  to induce
Aton's reliance on the purported misrepresentations.


[42] The elements of negligent misrepresentation are: “(1) the misrepresentation of a past or
existing material fact, (2) without reasonable ground for believing *1246  it to be true, (3)
with intent to induce another's reliance on the fact misrepresented, (4) justifiable reliance on the
misrepresentation, and (5) resulting damage.” (Apollo Capital Fund LLC v. Roth Capital Partners,
LLC (2007) 158 Cal.App.4th 226, 243, 70 Cal.Rptr.3d 199.) The trial court found that United
succeeded in showing Aton could not establish a misrepresentation of a past or existing material
fact (since misrepresentations about future payment rates concerned future conduct), or United's
intent to induce Aton's reliance on the purported misrepresentation.


[43] The elements of fraudulent concealment are “(1) concealment or suppression of a material
fact; (2) by a defendant with a duty to disclose the fact to the plaintiff; (3) the defendant intended
to defraud the plaintiff by intentionally concealing or suppressing the fact; (4) the plaintiff was
unaware of the fact and would not have acted as he or she did if he or she had known of the
concealed or suppressed fact; and (5) plaintiff sustained damage as a result of the concealment or
suppression of the fact.” (Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 606, 172
Cal.Rptr.3d 218.) The trial court concluded that Aton could not establish the elements of United's
concealment or suppression of a material fact; United's duty to disclose the purported material
fact; and United's intent to defraud Aton.
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[44]  [45] Aton asserts five collective challenges to these rulings. First, it asserts that its “fraud
claims ... raise factual issues.” (Boldface and italics omitted.) In part, Aton points to two
unpublished federal district court orders. (Summit Estate, Inc. v. Cigna Health and Life Insurance
Co. (N.D. Cal. Mar. 30, 2022) No. 5:20-cv-04697-EJD, 2022 WL 958380, *3–4; Broad Street
Surgical Center, LLC v. UnitedHealth Group, Inc. (D.N.J. Mar. 6, 2012) No. 11-2775 (JBS/JS),
2012 WL 762498, *12.) However, these decisions are inapposite because they addressed the
sufficiency with which the provider's complaint alleged fraud or negligent misrepresentation.
Aton's only attempt to identify a factual dispute precluding summary adjudication of its “fraud
claims” is this assertion: “Given that United paid substantially less than what was promised and less
than how it had even historically reimbursed [Aton] provides the sort of circumstantial evidence
needed to support the fraud claims.” This argument runs afoul of the rule that “ ‘something more
than nonperformance is required to prove the defendant's intent not to perform his promise.’
” (Tenzer v. Superscope (1985) 39 Cal.3d 18, 30, 216 Cal.Rptr. 130, 702 P.2d 212.) “[I]f plaintiff
adduces no further evidence of fraudulent intent than proof of nonperformance of an oral promise,
he will never reach a jury.” (Id. at p. 31, 216 Cal.Rptr. 130, 702 P.2d 212.) Accordingly, we reject
Aton's first argument.


[46]  [47] Aton's second and third arguments are perfunctory and undeveloped. Its second
argument is: “that United's VOB team may have only innocently *1247  passed on information
United provided it does not get United off the hook for fraud” because “ ‘a principal may be
liable where he intentionally misinforms or withholds information from the agent and the agent
thereon innocently misrepresents.’ ” However, Aton cites no record evidence establishing that
United intentionally misinformed or withheld information from its agents. Its third argument is:
“fraud usually presents a question of fact” and “[c]ertainly, **594  whether United intended to
defraud or induce reliance raises factual issues.” This argument is also unaccompanied by citation
to evidence purportedly showing United's intent to defraud or induce Aton's reliance. Again, Aton's
obligation as the appealing party is to “ ‘direct the court to evidence that supports [its] arguments’
” and “explain how [its cited authority] applies in [its] case.” (Dinslage, supra, 5 Cal.App.5th at
p. 379, 209 Cal.Rptr.3d 809.) It is not our duty to “ ‘comb through the record for evidentiary items
to create a disputed issue of material fact.’ ” (Ibid.) Aton's failure to properly support its second
and third arguments with citations to record evidence results in forfeiture of both points.


[48] Aton's fourth argument is that United has a duty “to accurately provide the payment
reimbursement rate when it voluntarily agrees to do so.” Its fifth argument makes the related
point that “triable issues of fact remain whether representations concerning the rate of percentage
promised were accurate” given that “at minimum, reimbursement at 50[ percent] was promised.”
In support of the latter argument, Aton cites testimony from a United representative regarding
the interpretation of language of a particular insurance plan. Simply put, the cited testimony does
not support Aton's factual assertion. We also agree with United's contention that the trial court's
unchallenged judicial estoppel ruling applies, and as a result, Aton is foreclosed from attempting to
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revive its claims by relying on evidence of “what the policies and/or plans may set as the payment
rate.” We thus reject Aton's fourth and fifth arguments. In sum, we conclude Aton has failed to
establish that the trial court erred by summarily adjudicating its causes of action for intentional
misrepresentation, negligent misrepresentation, and fraudulent inducement.


V.


Violation of the UCL


[49]  [50]  [51] The last cause of action disposed of on summary judgment was Aton's cause of
action for violation of the UCL. “Business and Professions Code section 17200 et seq. prohibits
unfair competition, including unlawful, unfair, and fraudulent business acts. The UCL covers a
wide range of conduct. It embraces ‘ “ ‘ “anything that can properly be called a business practice
and that at the same time is forbidden by law.” ’ ” ’ ” ( *1248  Korea Supply Co. v. Lockheed
Martin Corp. (2003) 29 Cal.4th 1134, 1143, 131 Cal.Rptr.2d 29, 63 P.3d 937, fn. omitted.) Because
the UCL “ ‘is written in the disjunctive, it establishes three varieties of unfair competition—acts
or practices which are unlawful, or unfair, or fraudulent.’ [Citation.] An act can be alleged to
violate any or all of the three prongs of the UCL—unlawful, unfair, or fraudulent.” (Berryman
v. Merit Property Management, Inc. (2007) 152 Cal.App.4th 1544, 1554, 62 Cal.Rptr.3d 177.)
However, the remedies available for violation of the UCL are limited. Only equitable remedies
can be obtained; damages cannot be recovered. (Korea Supply Co., at p. 1144, 131 Cal.Rptr.2d
29, 63 P.3d 937.)


The trial court ruled that Aton's cause of action for violation of the UCL failed for a number of
reasons. It found that Aton could not maintain its UCL claims, which were equitable in nature,
because it had an adequate remedy at law—its other causes of action for which it sought money
damages, which the court ruled was “true even if the plaintiff's non-UCL claims ultimately fail.”
It also found that United had succeeded in demonstrating that Aton could not establish that United
actually engaged in any unlawful, unfair, or fraudulent business act or practice.


**595  On appeal, Aton challenges the trial court's ruling only insofar as it held Aton could not
establish the fraud prong of its UCL claim. Aton asserts that if this court reverses the summary
adjudication of its intentional misrepresentation or fraudulent concealment causes of action, we
“must likewise reverse judgment on the UCL claim.” We are not reversing the court's summary
adjudication of Aton's intentional misrepresentation or fraudulent concealment causes of action,
so Aton's UCL claim cannot be revived on the basis of the asserted merit of those causes of action.
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Next, Aton contends fraud was sufficiently established because it “alleges a ... continuing pattern
of conduct by United in underpaying claims” which creates a financial risk for patients as well
as the potential for relapse. This argument runs afoul of the summary judgment statute, which
provides that a party opposing summary judgment may not “rely upon the allegations or denials
of its pleadings to show that a triable issue of material fact exists[.]” (Code Civ. Proc., § 437c,
subd. (p)(2).)


Finally, Aton asserts that it “should be allowed to plead claims for both monetary damages under
the fraud claims and injunctive relief as alternative remedies.” However, even if the opportunity
to amend the complaint remained available at this late juncture, the trial court ruled that Aton's
UCL claim fails for reasons independent of concerns about Aton's ability to seek overlapping legal
and equitable remedies. The proposed amendment would not resolve these additional concerns,
which are fatal to the viability of its UCL claim. (See Vaillette v. Fireman's Fund Ins. Co. (1993) 18
Cal.App.4th 680, 685, 22 Cal.Rptr.2d 807 [“leave to amend should not be *1249  granted where ...
amendment would be futile”].) Aton thus fails to establish that the trial court erred in granting
summary adjudication of its cause of action for violation of the UCL.


DISPOSITION


The judgment is affirmed. United is entitled to its costs on appeal. (Cal. Rules of Court, rule
8.278(a)(1).)


WE CONCUR:


HUFFMAN, Acting P. J.


O'ROURKE, J.


All Citations


93 Cal.App.5th 1214, 311 Cal.Rptr.3d 564, 23 Cal. Daily Op. Serv. 7664, 2023 Daily Journal
D.A.R. 7741


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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183 Cal. 618, 192 P. 292


JOE BEESON, Respondent,
v.


NATHAN SCHLOSS et al., Appellants.


Supreme Court of California.
L. A. No. 6038.


September 8, 1920.


[1]
APPEAL—INSUFFICIENCY OF EVIDENCE—LACK OF SPECIFICATIONS.
On appeal from a judgment in an action to recover commissions alleged to be due for services
under a written contract, the contention that the finding that the six months' limitation fixed
by the contract within which action must be brought is without support in the evidence cannot
be considered where the bill of exceptions contains no specifications of particulars wherein the
evidence is insufficient to justify any of the findings.


[2]
ID.—ORDER DENYING NONSUIT — REVIEW OF EVIDENCE — LACK OF
SPECIFICATIONS.
On appeal from such a judgment the sufficiency of the evidence to support an order denying a
motion for a nonsuit may be reviewed where the evidence is brought up by a bill of exceptions,
although it contains no specifications either as to the sufficiency of the evidence or as to errors of
law, and no formal exception to the order is necessary in order to authorize such review.


[3]
ID.—ACTION FOR COMMISSIONS — CONTRACTUAL LIMITATION — DENIAL OF
NONSUIT — UNREASONABLENESS OF LIMITATION—SUFFICIENCY OF EVIDENCE—
REVIEW ON APPEAL FROM JUDGMENT.
Where in an action for commissions alleged to be due for services under a written contract, the
court, in advance of the trial on the merits, heard the question of the bar of the action by the
contractual limitation set up in defense, and at the close of the evidence denied a motion for a
nonsuit and proceeded to a trial on the merits, the question as to whether or not there was any
substantial evidence to support the conclusion that the limitation was unreasonable, is reviewable
on appeal from the judgment.
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[4]
STATUTE OF LIMITATIONS—FIXING OF SHORTER PERIOD—CONTRACT.
The parties to a contract may stipulate therein for a period of limitation shorter than that fixed by
the statute of limitations, and such stipulation violates no principle of public policy, provided the
period fixed be not so unreasonable as to show imposition or undue advantage in some way.


[5]
CONTRACT FOR PERSONAL SERVICES—LIMITATION OF TIME FOR
RECOVERY— NONRESIDENCE OF EMPLOYERS—INSUFFICIENT EVIDENCE OF
UNREASONABLENESS OF LIMITATION.
A clause in a contract of employment that an action for commissions for services must be brought
within six months after statement rendered by employers is not made unreasonable by reason of
the fact that the employers were at all times nonresidents of this state and had no property herein
subject to attachment.


[6]
ID.—LIMITATION NOT UNREASONABLE AS A MATTER OF LAW.
A clause in a contract of employment that an action for commissions for services must be brought
within six months after statement rendered is not unreasonable as a matter of law.


[7]
ID.—DELAY IN BRINGING ACTION — EVIDENCE — TIME LIMITATION NOT
UNREASONABLE.
A time limitation of six months for the bringing of an action to recover under a written contract
of employment is not rendered unreasonable by evidence that the delay in bringing such action
within the time was due to the fact that the employee was waiting until a sufficient debt to the
employers had accrued in this state to justify an attachment, and the further fact that the employee
was unable to obtain the data as to the exact amount due him within such time.


[8]
PRINCIPAL AND AGENT—RECOVERY OF COMMISSIONS—IGNORANCE OF AMOUNT
— KNOWLEDGE OF PRINCIPAL—RIGHT OF AGENT.
When an agent claims commissions from his principal and he does not know the exact amount
thereof, but the principal knows and refuses to inform him, he may sue the principal, alleging the
amount he believes to be due him, and ask for an accounting between them and for judgment for
the amount alleged to be due, and in such action he may attach the property of the principal for
such amount.
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[9]
CONTRACT OF EMPLOYMENT—RUNNING OF CONTRACTUAL PERIOD OF
LIMITATION OF ACTION.
Where a contract of employment provided that statements of account rendered by employers
should be deemed correct unless objected to within ten days after rendition, and that suit to recover
compensation must be brought within six months after such rendition, the running of the limitation
period did not depend upon the correctness of the account, in the absence of fraud or bad faith.


[10]
ESTOPPEL—REBUTTAL OF ANSWER—FINDING.
While it is not necessary to plead an estoppel arising against a claim made in the answer, it is
necessary in order that the plaintiff may avail himself thereof and obtain a judgment based thereon,
that the court should make a finding thereof.


APPEAL from a judgment of the Superior Court of Los Angeles County. Russ Avery, Judge.
Reversed.


The facts are stated in the opinion of the court.


*619  Bicksler, Smith & Parke for Appellants.
Jarrott & Jarrott and Jas. S. Crail for Respondent.


*620  SHAW, J.


The defendants appeal from a judgment in favor of the plaintiff.


The complaint sets forth a cause of action for the recovery of commissions alleged to be due from
the defendants to the plaintiff for services rendered by the plaintiff to the defendants as traveling
salesman, under a written contract between the parties. The defendants are partners doing business
under the name of Schloss Bros. & Co. By the terms of the contract the plaintiff was employed to
solicit orders for the defendant at prices and terms to be stated by them and in so doing to travel
for such time and cover such territory as defendants should direct. Plaintiff was to receive seven
per cent on the net amount of the sales, being the difference between the gross amount of the
accepted sales and certain deductions which the contract provided should be made therefrom. The
contract was originally made on September 18, 1913, and covered the period from May 1, 1913
to April 30, 1914. It provided that it was renewable on like terms and conditions for periods of
one year, provided both parties so desired and gave notice thirty days before the expiration of such
year. It was so renewed for the years including 1914 and 1915, and ending April 30, 1916. The
original complaint, filed June 2, 1917, alleged that $10,903.51 was due to the plaintiff from the
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defendants on account of commissions earned under said contract. The first amended complaint,
filed February 21, 1918, alleged the balance due plaintiff to be $14,510.16.


In addition to denials of the allegations as to the money due and services performed, the defendants
pleaded that the action was barred by a contractual limitation contained in the contract of
employment. This clause of the contract was as follows:


“The place of this contract is expressly agreed to be the executive offices of said Schloss Bros. &
Co., at Baltimore, Md., and whenever said Schloss Bros. & Co. shall render the said salesman a
statement of his account, the said statement shall be deemed to have been correct in all particulars,
and so accepted as final and binding on said salesman, his heirs and assigns, unless written
objections thereto be filed within ten days after the rendering of said statement, and the said
Schloss Bros. & Co. shall not be liable, nor shall any *621  suit or proceedings of any kind be
brought against Schloss Bros. & Co. after the lapse of six months from the rendering of any of
said statements.”


The answer alleged that on May 25, 1916, defendants delivered to plaintiff a full, true and complete
statement of all sales, commissions, drawings, and charges, and the amount owing to or payable
by said plaintiff prior to said date and for the spring season of 1916; that said statement covered
all credits and commissions to plaintiff and all charges against plaintiff under the contract prior
thereto, and that no suit or proceedings of any kind was brought against the defendants on any
claim of the plaintiff for commissions earned during the time covered by said statements within
the period of six months from the receipt thereof by the plaintiff.


The court made findings to the effect that the defendants on May 25, 1916, delivered to plaintiff a
statement of his account as alleged in the answer, and that no suit or proceeding of any kind was
brought against the defendants for his said claim within the period of six months from the receipt
by him of said statement. The conclusion of law was that the plaintiff was entitled to judgment for
the full amount of his claim and judgment was entered accordingly. This conclusion and judgment
were evidently based on finding V, to the effect that the six months' limitation fixed by the contract
was unreasonable.


The defendants contend that the conclusion or finding that six months is an unreasonable time
within which to begin the action is without support in the evidence.


(1) The bill of exceptions contains no specifications of particulars wherein the evidence is
insufficient to justify any of the findings. “The question of the sufficiency of the evidence to sustain
the findings cannot be considered on appeal from the judgment where the bill of exceptions relied
on contains no specifications of the insufficiency of the evidence.” (Millar v. Millar, 175 Cal. 799,
[Ann. Cas. 1918E, 184, L. R. A. 1918B, 415, 167 Pac. 394, 395]; Carter v. Canty, 181 Cal. 749,
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[186 Pac. 346].) Consequently, we are unable to consider the point that the evidence in the case
does not sustain the finding.


(2) The rule is equally well settled, however, that a decision denying a motion for nonsuit presents
the question *622  whether or not there is any evidence to support it and that this is a question of
law which may be reviewed on appeal from the judgment, where the evidence is brought up by a
bill of exceptions, although it contains no specifications either as to the sufficiency of the evidence
or as to errors of law. (Shadburne v. Daly, 76 Cal. 355, [18 Pac. 403]; Barfield v. South Side Irr.
Co., 111 Cal. 119, [43 Pac. 406], disapproving the remark to the contrary in Miller v. Wade, 87
Cal. 411, [25 Pac. 487], and approving Shadburne v. Duly, supra; Martin v. Southern Pac. Co.,
150 Cal. 124, 131, [88 Pac. 701]; Carter v. Canty, supra.) Some of the decisions say that the bill
must show an exception to the decision in order to authorize a review thereof, but the code now
provides that a decision denying a motion for nonsuit is deemed to be excepted to. (Code Civ.
Proc., sec. 647.) Hence, a formal exception is now unnecessary.


(3) At the opening of the trial the attention of the court was called to the contractual limitation set
up in defense and at the request of the parties the court proceeded to try, in advance of the trial
on the merits, the question of the bar of plaintiff's action by reason of said limitation. Upon this
issue evidence was introduced by the parties and thereupon the defendants moved for a nonsuit
on the ground that it appeared from the evidence introduced that the contract contained the clause
above noted, that more than six months before the suit was begun the defendants had delivered
to plaintiff a statement of his account for commissions under said contract, and that consequently
the plaintiff's action was barred. This motion was denied and the court thereupon proceeded to a
trial of the case on the merits. This presents the question whether or not there is any substantial
evidence to support the conclusion that the limitation was unreasonable.


We are satisfied that the motion for nonsuit should have been granted.


(4) It is a well-settled proposition of law that the parties to a contract may stipulate therein for a
period of limitation, shorter than that fixed by the statute of limitations, and that such stipulation
violates no principle of public policy, provided the period fixed be not so unreasonable as to show
imposition or undue advantage in some way. (Tebbetts v. Fidelity etc. Co., 155 Cal. 137, [99 Pac.
501]; *623  Case v. Sun Ins. Co., 83 Cal. 473, [8 L. R. A. 48, 23 Pac. 534]; Fitzpatrick v. North
American etc. Co., 18 Cal. App. 266, [123 Pac. 209]; Garido v. American Ins. Co., 2 Cal. Unrep.,
560, [8 Pac. 512]; 1 Wood on Limitations, 4th ed., 145; 25 Cyc. 1017.)


(5) In making its ruling denying the nonsuit the court below put it on the ground that the limitation
was unreasonable because of the fact that the plaintiff could not get jurisdiction of defendants by
personal service of process in California. This was not a sufficient reason. The contract shows
that the defendants were residents of Maryland when it was made. There was no agreement that



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1919136873&pubNum=660&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=76CAL355&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1888002798&pubNum=660&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=111CAL119&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=111CAL119&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1896003503&pubNum=660&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1891003622&pubNum=660&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1891003622&pubNum=660&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=150CAL124&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_220_131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_131 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=150CAL124&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_220_131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_131 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1906005533&pubNum=660&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=155CAL137&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1909005997&pubNum=660&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1909005997&pubNum=660&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=83CAL473&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890003626&pubNum=660&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=221&cite=18CAAPP266&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=221&cite=18CAAPP266&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1912018980&pubNum=660&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1885004490&pubNum=2230&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1885004490&pubNum=2230&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=660&cite=8PC512&originatingDoc=I3eb634c6faea11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Beeson v. Schloss, 183 Cal. 618 (1920)
192 P. 292


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6


they should ever become residents of California. It must therefore be assumed that the plaintiff
understood that if he desired to recover a personal judgment against the defendants it would be
necessary for him to bring his action in the state of Maryland, unless he was fortunate enough to
find some one of the defendants in some other state within the period of limitation fixed. It cannot
be supposed that the parties contemplated or intended that the six months should not begin to run
with respect to an action in any other state than Maryland until some one of the defendants should
enter the other state so that summons could be there served upon him. To give the contract such
effect would be to practically destroy the limitation entirely. The facts that the services of plaintiff
were chiefly performed in California; that plaintiff never resided in Maryland; that he resided in
California when the cause of action accrued and has resided in Illinois ever since June 1, 1916, do
not appear to us sufficient to show that the six months' limitation was unreasonable. The courts of
Maryland were open to plaintiff and he could have sued there at any time, as the contract implies
that he should if he desired a personal judgment; and the courts of California were available at
all times for an attachment suit to reach property of defendants here, in case any could be found.
Neither the law nor the contract required the defendants to hold property in this state or elsewhere
to afford plaintiff a remedy by attachment. We are aware of no decision declaring that such a
limitation does not begin to run in any state until the plaintiff can attach property in such state and
thereupon obtain constructive service on the defendants *624  by publication of summons. The
ground upon which the court below ruled, is, in our opinion, wholly untenable.


(6) The limitation of six months was not unreasonable as a matter of law. In Tebbetts v. Fidelity
etc. Co., 155 Cal. 137, [99 Pac. 501], it was held that a period of three months was not in itself
unreasonable. Numerous cases to the same effect may be found in note 18 on the subject in 10
Corpus Juris, at page 344. (See, also, 1 Cyc. 281; 19 Cyc. 906; 25 Cyc. 910.)


It is claimed that the circumstances shown by the evidence render the time unreasonable. We will
state them as briefly as possible. The defendants notified plaintiff in January, 1916, that the contract
would be terminated on March 14, 1916. On January 12, 1916, they rendered him a statement
of his account up to that date which he immediately challenged as incorrect. On May 25, 1916,
they rendered another statement also showing nothing due to him. This he also objected to. It
was admitted that the only difference between them related to commissions due on large sales of
clothing made by the defendants to Foreman & Clark, a firm of clothiers doing a large business,
with stores in Los Angeles, Chicago and several other cities, whose trade had been secured to them
by the plaintiff. Some of these sales were negotiated by the plaintiff at their respective stores and
others at Baltimore, Maryland, by some representative of Foreman & Clark. The contract provided
that, unless it was specially so agreed in writing, the plaintiff should not be entitled to commissions
on sales known as “jobs” or on goods sold at less than “regular selling prices.” The defendants
claimed that almost all the goods sold to that firm came within one or the other of these classes
and made out their statements accordingly. The plaintiff was employed by that firm as manager
of its Chicago house from and after April 1, 1916, and at that date he left his former residence in
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Los Angeles and thereafter resided in Chicago. On March 1, 1916, he made out a statement of his
accounts, which he left with his attorney there during that month, directing him to bring suit on
it against defendants and attach the account of Foreman & Clark with defendants when advised
that their account with defendants was large enough to satisfy his *625  claim. This did not occur
until some time in May, 1917, and this action was not begun till June 2, 1917. Said statement of
March 1, 1916, was for a balance due him of $10,903.51, and was the one set forth in the first
complaint herein. The account sued on contained as credits to defendant a note of $3,495, which
he owed them, and $18 for an overcoat, both of which were in some manner satisfied before the
first amended complaint was filed and they were not mentioned therein. Without these credits the
balance due plaintiff by the original complaint would have been $14,416.51, only $93.65 less than
shown in the first amended complaint. The second amended complaint, filed on June 4, 1918, the
day before the trial begun, showed a balance of only $12,894.82, which was $1,485.69 less than
in the original complaint. The charge on account of sales of the spring and summer season of 1916
was $2,273.46 more, and for the fall and winter of 1915, $3,866.25 less in the original complaint
than in the last one. Plaintiff testified that it took him “several months” to get the data to show
how much had been sold by defendants to Foreman & Clark through his instrumentality. He began
this work in Chicago “immediately” upon arriving there. During April and May, 1916, the parties
were endeavoring to settle the differences by arbitration. This plan was abandoned some time in
June or July of 1916. During all the period from April 1, 1916, to May, 1917, he was also trying to
ascertain whether or not Foreman & Clark owed enough to defendants to justify an attachment. In
March, 1916, he advised with his attorney about bringing suit in Maryland. About June 1, 1918,
he obtained the further information on which his last amended complaint was made. These are the
facts as shown by the entire record.


(7) These conditions did not prevent the bringing of a suit within the six months beginning May
25, 1916, nor make it at all difficult to do so. The cause of action had accrued at least as early as
May 1, 1916, and the plaintiff had concluded in March, 1916, that an action was necessary. As
we have said, the courts of Maryland were open to him at all times thereafter and the courts of
California were also available. He could await the accrual of a sufficient debt from Foreman &
Clark to defendants after the action was *626  begun, as well as before. He would have three years
for that purpose, unless the defendant appeared without having been served with summons. (Code
Civ. Proc., secs. 581a, 583.) It was not necessary for him to delay his action for the purpose of
ascertaining the exact state of the account. The relation between the parties was that of principal
and agent.


(8) Under the decisions in this state when an agent claims commissions from his principal and he
does not know the exact amount thereof, but the principal knows and refuses to inform him, he
may sue the principal, alleging the amount he believes to be due him, and asking for an accounting
between them and for judgment for the amount alleged to be due, and in such action he may attach
the property of the principal for such amount. (De Leonis v. Etchepare, 120 Cal. 409, [52 Pac. 718];
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Kohler v. Agassiz, 99 Cal. 16, [33 Pac. 741]; Hallidie v. Enginger, 175 Cal. 509, [166 Pac. 1].) It
might have been necessary, of course, for him to have taken the depositions of the defendants in
Maryland, as the record shows he did. It further shows that it was by this means that he discovered
the data on which he stated the account in the last amended complaint. But if further time would
have been necessary to do so, in case he had begun the action within the six months, it would have
been good cause for a continuance and it must be presumed that it would have been granted on
application. And if such depositions had shown the advisability of amending his complaint, as it
appears they did, that fact would have required the court to allow the appropriate amendment if
the suit had been commenced earlier, just as it did in the present action, begun a year after the six
months began to run. It is certain, therefore, that the plaintiff, if he had begun his action in time,
would have had the same facilities for pleading and proving his case as he had in the action begun
some five months too late.


The plaintiff further claims that the defendants' statements of account were false and that they
concealed from the plaintiff the facts constituting his claim against them, which were known to
them but unknown to him. They contend, first, that the contract by its terms requires that statements
furnished by defendants as therein specified shall be correct in fact in order to set the limitation in
motion; *627  second, that by the rendition of a false statement they are estopped from setting up
the claim that the six months' period began to run at that time.


(9) We cannot agree to the proposition that under the terms of the contract the six months' period
does not begin to run at all unless the statement of account is absolutely correct. It implies the
contrary, for it provides that it shall be deemed to be correct, unless written objections thereto
be filed within ten days after the rendition thereof. It is evident that it contemplated differences
between the parties with respect to the amount due thereon, and this implies that it was not intended
that a correct statement should be absolutely necessary in order to make the limitation of any
effect. It may be conceded that the rendition of a willfully false statement for the purpose of
hindering the plaintiff in the bringing of his action might create an estoppel against the defendants,
preventing them from availing themselves of the contractual bar. It is not necessary to decide this
question. There is no evidence that the statements were willfully false or were rendered in bad
faith. They showed no balance in favor of the plaintiff. But the defendants still earnestly contend
that they owe him nothing. The principal part of the trial was consumed in an effort by them to
establish this claim and by the plaintiff to controvert it. Upon this appeal the larger part of their
argument is devoted to the proposition that the plaintiff is not entitled to anything on account of the
sales to Foreman & Clark, except that which the defendants' statements allowed him. Moreover,
this presents a question of estoppel. In order that the party may avail himself of an estoppel it
is ordinarily necessary to plead it. In this case the estoppel arises against a claim made by the
defendant in his answer which is deemed to be controverted and in such a case it is not necessary
to plead the estoppel.
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(10) But in order that the plaintiff may avail himself thereof and obtain a judgment based thereon it
is necessary that the court should make a finding thereof. (Blood v. La Serena etc. Co., 113 Cal. 229,
230, [41 Pac. 1017, 45 Pac. 252]; Young v. Blakeman, 153 Cal. 484, [95 Pac. 888].) The findings
contain nothing on that subject and it is obvious that the court below did not attempt to decide the
question. *628  For these reasons we think there is no merit in this argument for the plaintiff.


The conclusion that the action was barred by the contractual limitation renders it unnecessary to
consider other errors assigned by appellants.


The judgment is reversed.


Lawlor, J., and Olney, J., concurred.
Hearing in Bank denied.


All the Justices concurred.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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42 Cal.3d 1033, 728 P.2d 1177, 232 Cal.Rptr. 542, 55 USLW 2360, 13 Media L. Rep. 1928
Supreme Court of California


WILLIAM PETER BLATTY, Plaintiff and Appellant,
v.


NEW YORK TIMES COMPANY, Defendant and Respondent


L.A. No. 32173.
Dec 29, 1986.


SUMMARY


In an action by the author of a novel against a newspaper based upon the newspaper's failure to
include the novel on its best seller list, the trial court sustained without leave to amend defendant's
demurrer to causes of action for negligent interference with prospective economic advantage,
negligence, and trade libel, and sustained with leave to amend defendant's demurrer to the cause of
action alleging intentional interference with prospective economic advantage. Plaintiff amended
the complaint to allege intentional interference with prospective economic advantage based on
publication of the list in the newspaper, intentional interference with prospective economic
advantage based on marketing of the list, unfair competition in violation of Bus. & Prof. Code,
§§ 17200 17208, false and misleading advertising in violation of Bus. & Prof. Code, §§ 17500
17520, and “breach of the public duty and trust to report the news fairly and honestly without bias
or prejudice.” The trial court sustained defendant's demurrer to the amended complaint without
leave to amend. (Superior Court of Los Angeles County, No. WEC82071, Laurence J. Rittenband,
Judge.) The Court of Appeal, Second Dist., Div. Seven, Nos. B008737 and B010053, affirmed in
part and reversed in part.


The Supreme Court affirmed in part and reversed in part with directions the judgment of the Court
of Appeal, holding that the causes of action plaintiff attempted to assert in his original and amended
complaints had as their gravamen the alleged injurious falsehood of the best seller list, and hence
were required to satisfy U.S. Const., 1st Amend., requirements. The court further held that the
trial court properly sustained without leave to amend defendant's demurrer to all the causes of
action, since none of them alleged nor reasonably could allege that the list was “of and concerning”
plaintiff author or his novel. (Opinion by Mosk, J., with Bird, C. J., Reynoso and Panelli, JJ.,
concurring. Separate concurring and dissenting opinion by Grodin, J., with Broussard and Lucas,
JJ., concurring.) *1034


HEADNOTES
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Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Scope and Extent--Rulings on General Demurrers.
When the ultimate object of review is the sufficiency of a complaint against a general demurrer, the
reviewing court accepts as true all material facts properly pleaded, but not contentions, deductions,
or conclusions of fact or law. The reviewing court also considers facts that may be judicially
noticed. Moreover, when the allegations of the complaint contradict or are inconsistent with such
facts, the reviewing court accepts the latter and rejects the former. When a demurrer is sustained,
the reviewing court determines whether the complaint states facts sufficient to constitute a cause of
action. When it is sustained without leave to amend, the reviewing court decides whether there is
a reasonable possibility that the defect can be cured by amendment. If it can be, the trial court has
abused its discretion and will be reversed. If not, there has been no abuse of discretion and the trial
court's ruling will be affirmed. The burden of proving such reasonable possibility is on the plaintiff.


(2)
Libel and Slander § 38--Actions--Pleading--Complaint--Plaintiff's Burden of Pleading and
Proving Falsehood.
In defamation actions, in which the alleged injurious falsehood of a statement is the gravamen
of the plaintiff's claim, for constitutional purposes it is not enough that the traditional affirmative
defense of truth, with the burden of proof on the defendant, be available to the press; rather it is
the plaintiff who is required to plead and prove falsehood.


(3a, 3b)
Libel and Slander § 4--Application to Plaintiff.
In defamation actions U.S. Const., 1st Amend., requires that the statement on which the claim is
based must specifically refer to, or be “of and concerning,” the plaintiff in some way. A defamation
plaintiff cannot constitutionally establish liability without satisfying the requirement, even though
the governing state law imposes no such prerequisite. The “of and concerning” or specific reference
requirement limits the right of action for injurious falsehood, granting it to those who are the direct
object of criticism and denying it to those who merely complain of nonspecific statements that they
believe caused them some hurt. The requirement serves to immunize a kind of statement which,
though it can cause hurt to an individual, is deemed too important to the vigor and openness of
public discourse in a free society to be discouraged.


(4a, 4b)
Constitutional Law § 57--Freedom of the Press--Application of Constitutional Limitations to
Claims Based Upon Alleged Injurious *1035  Falsehood of a Statement.
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The limitations that define the zone of protection of U.S. Const., 1st Amend., for the press apply
to all claims whose gravamen is the alleged injurious falsehood of a statement. Although such
limitations happen to have arisen in defamation actions, they do not concern matters peculiar
to such actions but broadly protect free-expression and free-press values. Moreover, if these
limitations applied only to actions denominated “defamation,” they would furnish little if any
protection to free-speech and free-press values: plaintiffs suing press defendants might simply
affix a label other than “defamation” to their injurious-falsehood claims-a task that appears easy
to accomplish as a general matter. To prevent creative pleading from rendering the limitations
nugatory, they must be broadly applicable wherever the gravamen of the claim is injurious
falsehood.


(5)
Interference § 8--Interference With Prospective Economic Advantage-- Justification, Privilege,
Defenses--Newspaper's Failure to Include Novel on Best Seller List.
In an action by the author of a novel against a newspaper for failure of the newspaper to include
the novel on its best seller list, the trial court properly sustained defendant newspaper's demurrer to
causes of action alleging intentional interference with prospective economic advantage. Since the
gravamen of those causes of action was the alleged injurious falsehood of a statement, they were
required to satisfy the requirements of U.S. Const., 1st Amend. The claims failed to allege that
the list was of and concerning, or specifically referred to, plaintiff author or his novel. Moreover,
the best seller list did not expressly refer to the author or his novel, and could not be reasonably
understood to so refer by implication. The statement alleged to be injuriously false concerned a
group in excess of 25 members, and accordingly plaintiff could not show that the statements were
of and concerning him. Moreover, plaintiff failed to attempt to carry his burden of showing that it
was reasonably possible he could cure the defect by amendment.


[See Cal.Jur.3d, Constitutional Law, § 242; Am.Jur.2d, Interference, § 51.]


(6)
Constitutional Law § 57--Freedom of the Press--Application of Constitutional Limitations to
Claims Based Upon Alleged Injurious Falsehood of a Statement.
In an action by the author of a book against a newspaper for failure of the newspaper to include
the book on its best seller list, the trial court properly sustained defendant newspaper's general
demurrer to causes of action alleging negligent interference with prospective economic advantage,
negligence, trade libel, unfair competition in violation of Bus. & Prof. Code, §§ 17200-17208,
*1036  false and misleading advertising in violation of Bus. & Prof. Code, §§ 17500-17520,
and “breach of the public duty and trust to report the news fairly and honestly without bias or
prejudice.” Each of these causes of action had as its gravamen the alleged injurious falsehood of
the list and hence was required to satisfy the requirements U.S. Const., 1st Amend., and none of
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the causes of action alleged or reasonably could allege that the list was “of and concerning” the
author or his novel.


COUNSEL
Richard M. Coleman, John P. Farrell and Coleman & Farrell for Plaintiff and Appellant.
McCutchen, Doyle, Brown & Enersen, Palmer Brown Madden and Lynne M. Yerkes as Amici
Curiae on behalf of Plaintiff and Appellant.
Gibson, Dunn & Crutcher, Richard P. Levy, Gail E. Lees, William C. Foutz and David A. Thurm
for Defendant and Respondent.
Edward J. McIntyre, John Allcock, Laura Whitcomb Halgren, Gray, Cary, Ames & Frye and
Harold W. Fuson, Jr., as Amici Curiae on behalf of Defendant and Respondent.


MOSK, J.


The fundamental question in this case is whether a newspaper can be held liable for failing to
include a book in its list of “best sellers.” As we shall explain, we conclude that the answer is no.


I
Plaintiff William Peter Blatty brought this action for damages against defendant New York Times
Company, publisher of the New York Times. Four causes of action are asserted in the original
complaint: negligent interference with prospective economic advantage, intentional interference
with prospective economic advantage, negligence, and trade libel.


The allegations underlying each of these causes of action may be summarized as follows: Blatty
is the author of a number of works of fiction *1037  including The Exorcist and a recently
published hardback novel entitled Legion; the Times publishes a weekly list “purporting to rank
best selling books ... based on actual sales”; because many new books are published each year,
authors whose hardback books appear on this list benefit by greater sales of the books themselves
and an increased value of paperback and film rights; although the list purports to rank books on
the basis of sales and expresses no opinion on their merits, because of the reputation of the Times
and its perceived expertise in literary matters the list has a substantial positive influence on the
ordering and promotion of books by booksellers and on the purchase of books by consumers; the
Times knew or should have known of this influence; Legion, authored by Blatty and published
by Simon & Schuster, sold more than enough copies, and met all other criteria, to merit inclusion
on the list; the Times, however, failed to include Legion; as a result, Blatty suffered injury by
loss of the benefits that inclusion would have brought. With respect to the intentional-interference
claim it is also alleged that Simon & Schuster provided the Times with information to the effect
that Legion had sold more than enough copies to merit inclusion, but that the Times nevertheless
refused to include the book.
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Although they bear different labels, the four causes of action each have as their gravamen the
alleged injurious falsehood of a statement—viz., the Times falsely represented that the list was
based on actual sales; by failing to include Legion, the Times falsely represented that the novel did
not meet its stated criteria for inclusion; by these misrepresentations, the Times adversely affected
the volume of sales of the hardback edition and consequently the value of the paperback and film
rights, thereby subjecting Blatty to injury.


Before the Times responded to the complaint, Blatty filed a notice to take certain depositions and
produce certain documents. Thereupon the Times generally demurred on the following ground,
among others: “The Complaint as a whole fails to state facts sufficient to constitute a cause of action
against the Times in that ... the complained of 'Best Seller' list is not of and concerning plaintiff
and therefore cannot constitutionally provide a basis for liability upon a media defendant ....” In its
memorandum of points and authorities the Times properly requested that the court take compulsory
judicial notice, pursuant to Evidence Code sections 452 and 453, of a copy of one week's list which
bore the following legend: “The listings above are based on computer-processed sales figures from
about 2,000 bookstores in every region of the United States.”


Blatty moved to compel discovery, asserting his right to do so despite the pendency of the demurrer.
In support he submitted a declaration incorporating by reference an attached newspaper article
which he alleged *1038  showed the relevance of the proposed discovery. Led by the article to
question the truth of Blatty's allegation that the Times refused to include Legion on the list despite
its receipt of sales information from Simon & Schuster, the court declined to rule on the demurrer
until it could determine whether the allegation was supported by admissible evidence. Over Blatty's
objection, the court then issued an order directing the parties to depose certain employees of Simon
& Schuster and the Times with regard to the alleged communication and to that matter alone, and
the parties did so. Also over Blatty's objection, the court prohibited further discovery until the legal
sufficiency of his complaint appeared.


Taking judicial notice of what it considered to be the “uncontradicted facts adduced at the
depositions” to the effect that “at no time did [Simon & Schuster] disclose to [the Times] the
actual figures of sales of the book,” the court made the following ruling, as subsequently clarified,
on the demurrer. As to the intentional-interference claim, the court sustained the demurrer but
granted leave to amend “to allege in good faith facts to establish (1) that the New York Times
violated its public duty or trust to sell or distribute its newspaper to the public containing a fair
and honest report of all news without bias or prejudice; and (2) ... that the New York Times had in
its possession reports of the actual sales of the book, Legion, which would qualify it for inclusion
on the Best Seller List, and deliberately refrained from listing plaintiff's book.” As to this cause
of action the court ruled that “if the new facts to be alleged also are sufficient to support other
causes of action, the complaint may so allege,” and that Blatty was “limit[ed] ... to a cause of
action for an intentional omission of Legion from the 'Best Seller List' by the New York Times
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despite its knowledge that the sales of the book to the public qualified it for inclusion on the List.”
As to Blatty's other claims, the court sustained the demurrer “on all grounds stated therein without
leave to amend.”


In his amended complaint Blatty added Doe defendants and asserted five causes of action:
intentional interference with prospective economic advantage based on the Times publication of
the list in the newspaper; intentional interference with prospective economic advantage based
on the Times marketing of the list separate and apart from its newspaper publication; unfair
competition in violation of Business and Professions Code sections 17200 to 17208; false and
misleading advertising in violation of Business and Professions Code sections 17500 to 17508;
and “breach of [the] public duty and trust to report the news fairly and honestly without bias or
prejudice.”


The allegations underlying each of these causes of action are essentially those stated in the
original complaint with the following relevant modifications and additions: the Times falsely
“represented ... that the List was *1039  an objective, unbiased and accurate compilation of actual
sales of books each week by 2000 bookstores in every region of the United States”; and Simon
& Schuster told the Times that it had sales figures to substantiate its claim that Legion merited
inclusion, but the Times failed and refused to review the figures.


Once again, although they bear different labels the five causes of action each have as their
gravamen the alleged injurious falsehood of a statement—viz., the Times falsely represented that
the list was an accurate compilation of actual book sales; by failing to include Legion, the Times
falsely represented that the novel did not meet its stated criteria for inclusion; and by so doing the
Times caused Blatty to be harmed.


The Times again generally demurred on the ground, among others, that the complaint was “barred
by the First Amendment to the United States Constitution and by Article I, Section 2 of the
California Constitution, in that those provisions ... forbid the imposition of liability where, as here,
no statement has been made 'of and concerning' the plaintiff ....” In its memorandum of points
and authorities the Times again effectively made a proper request that the court take compulsory
judicial notice of a copy of one week's list and the legend it bore.


The court sustained the demurrer without leave to amend “on grounds stated in the moving papers,”
ordered the action dismissed, awarded costs to the Times, and entered judgment accordingly. After
judgment Blatty moved to tax costs, and the court denied the motion.


Thereupon Blatty filed timely notices of appeal from the judgment of dismissal and the order
denying his motion to tax costs. On his motion the Court of Appeal ordered the appeals
consolidated.
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On appeal, Blatty contended that both the original and the amended complaints stated causes of
action, and that in the proceedings on the demurrer to the original complaint the court erred in
ordering and taking judicial notice of the depositions and in restricting discovery to those limited
depositions. He also contended that the court erred in denying his motion to tax costs.


Relying on our decision in Committee on Children's Television, Inc. v. General Foods Corp.
(1983) 35 Cal.3d 197, 209 [197 Cal.Rptr. 783, 673 P.2d 660], in which we held that “Although
ordinarily an appellate court will not consider the allegations of a superseded complaint [citation],
that rule does not apply when the trial court denied plaintiffs leave to include those allegations in
an amended complaint,” the Court of Appeal concluded *1040  that its review extended not only
to the claims of the amended complaint but also to those of the original complaint as to which the
trial court sustained the demurrer without leave to amend.


The Court of Appeal held that the facts alleged were legally sufficient to support the intentional
interference causes of action of the amended complaint and accordingly reversed the judgment of
dismissal in that respect with directions to overrule the demurrer as to those causes of action. It
also held that the trial court otherwise properly ruled on the demurrers, and hence that it was not
obligated to, and did not, reach Blatty's contentions concerning the discovery rulings; it therefore
affirmed the judgment in all other respects. It also dismissed the appeal from the order denying
Blatty's motion to tax costs on the ground that because the award of costs to the Times was incident
to the judgment, the partial reversal operated to vacate the award and hence this appeal was moot.


Both parties petitioned for review. In his petition Blatty contended that the trial court erred in
ordering and taking judicial notice of the depositions for the purpose of ruling on the original
complaint and that the Court of Appeal erred in holding that no cause of action was or could
be stated for negligence, negligent interference with prospective economic advantage, or unfair
competition. In its petition the Times contended that the Court of Appeal erred in holding that on
the facts alleged it can be held liable under either or both of the amended complaint's two causes
of action for intentional interference with prospective economic advantage.


II
(1) When, as in this case, the ultimate object of our review is the sufficiency of a complaint
against a general demurrer, we are guided by long-settled rules. We accept as true “all material
facts properly pleaded, but not contentions, deductions or conclusions of fact or law.” Serrano v.
Priest (1971) 5 Cal.3d 584, 591 [96 Cal.Rptr. 601, 487 P.2d 1241, 41 A.L.R.3d 1187].) We also
consider facts that may be judicially noticed. (Ibid.) Indeed, when the allegations of the complaint
contradict or are inconsistent with such facts, we accept the latter and reject the former. (See, e.g.,
Curran v. Mount Diablo Council of the Boy Scouts (1983) 147 Cal.App.3d 712, 722 [195 Cal.Rptr.
325, 38 A.L.R.4th 607]; Saltares v. Kristovich (1970) 6 Cal.App.3d 504, 510-511 [85 Cal.Rptr.
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866], and cases cited.) “When a demurrer is sustained, we determine whether the complaint states
facts sufficient to constitute a cause of action. [Citation.] And when it is sustained without leave
to amend, we decide whether there is a reasonable possibility that the defect can be cured by
amendment: if it can be, the trial court has abused its discretion and we reverse; if not, there
has *1041  been no abuse of discretion and we affirm. [Citations.] The burden of proving such
reasonable possibility is squarely on the plaintiff.” (Blank v. Kirwan (1985) 39 Cal.3d 311, 318
[216 Cal.Rptr. 718, 703 P.2d 58].)


The Times contends that Blatty's intentional interference claims—and his other claims as well—
do not, and cannot, state a claim on which relief may be granted. In support it argues, inter alia, that
the First Amendment to the United States Constitution and article I, section 2, of the California
Constitution establish an absolute bar to liability. For the reasons that follow, we agree.


A
(2) In order to advance society's interest in free and open discussion on matters of public concern
and to avoid undue self-censorship by the press, the First Amendment establishes a broad zone
of protection within which the press may publish without fear of incurring liability on the basis
of injurious falsehood. (Reader's Digest Assn. v. Superior Court (1984) 37 Cal.3d 244, 265 [208
Cal.Rptr. 137, 690 P.2d 610]; see Bose Corp. v. Consumers Union of U.S., Inc. (1984) 466 U.S.
485, 513 [80 L.Ed.2d 502, 525, 104 S.Ct. 1949]; see generally New York Times Co. v. Sullivan
(1964) 376 U.S. 254, 267-283 [11 L.Ed.2d 686, 698-708, 84 S.Ct. 710]; Curtis Publishing Co.
v. Butts (1967) 388 U.S. 130, 155 [18 L.Ed.2d 1094, 1111, 87 S.Ct. 1975] [plur. opn.], 162-165
[ 18 L.Ed.2d 1115-1117] [conc. opn. of Burger, C. J.], 170 [ 18 L.Ed.2d 1120] [conc. opn. of
Black, J.], 172 [ 18 L.Ed.2d 1121] [conc. opn. of Brennan, J.]; Gertz v. Robert Welch, Inc. (1974)
418 U.S. 323, 339-348 [41 L.Ed.2d 789, 804-810, 94 S.Ct. 2997].) Article I, section 2, of the
California Constitution, our state constitutional guarantee of freedom of expression and of the
press, independently establishes a zone of protection that is broader still. (See People v. Glaze
(1980) 27 Cal.3d 841, 844, fn. 2 [166 Cal.Rptr. 859, 614 P.2d 291]; Robins v. Pruneyard Shopping
Center (1979) 23 Cal.3d 899, 908-910 [153 Cal.Rptr. 854, 592 P.2d 341], affd. (1980) 447 U.S.
74 [64 L.Ed.2d 741, 100 S.Ct. 2035]; Wilson v. Superior Court (1975) 13 Cal.3d 652, 658 [119
Cal.Rptr. 468, 532 P.2d 116].)


The necessity for this protection is clear. “The First Amendment presupposes that the freedom to
speak one's mind is not only an aspect of individual liberty—and thus a good unto itself—but also
is essential to the common quest for truth and the vitality of society as a whole.” (Bose Corp. v.
Consumers Union of U.S., Inc., supra, 466 U.S. at pp. 503-504 [80 L.Ed.2d at p. 518].)


The First Amendment establishes its broad zone of protection by means of various rules. Two are
especially implicated by the allegations of the original and amended complaints herein. *1042
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At the threshold, in defamation actions—in which, of course, the alleged injurious falsehood of
a statement is the gravamen of the plaintiff's claim—the amendment has abrogated the common
law of strict liability. (Gertz v. Robert Welch, Inc., supra, 418 U.S. at p. 347 [41 L.Ed.2d at pp.
809-810].) For constitutional purposes it is not enough that the traditional affirmative defense of
truth, with the burden of proof on the defendant, be available to the press; rather it is the plaintiff
who is required to plead and prove falsehood. ( Id. at pp. 339-348 [41 L.Ed.2d at pp. 804-810];
New York Times Co. v. Sullivan, supra, 376 U.S. at pp. 278-280 [11 L.Ed.2d at pp. 705-707]; see,
e.g., Bose Corp. v. Consumers Union of U.S., Inc., supra, 466 U.S. at p. 511, fn. 30 [80 L.Ed.2d at
p. 524, fn. 30] [holding that when the plaintiff is a public official or public figure, in order to carry
his burden he must prove “actual malice”—i.e., he must “demonstrate with clear and convincing
evidence that the defendant realized that his statement was false or that he subjectively entertained
serious doubt as to the truth of his statement”]; Gertz v. Robert Welch, Inc., supra, at p. 347 [41
L.Ed.2d at pp. 809-810] [effectively holding that when the plaintiff is a private individual, he must
prove that the defendant made the falsehood with at least negligence].)


(3a) In defamation actions the First Amendment also requires that the statement on which the
claim is based must specifically refer to, or be “of and concerning,” the plaintiff in some way.
The New York Times case suggested as much, although it could possibly have been read to
imply that the requirement derives from the due process clause of the Fourteenth Amendment
and ultimately from the state's definition of the tort of defamation, and hence that it is merely
an element which the state is presumably free to require or not as it sees fit. (376 U.S. at pp.
288-292 [11 L.Ed.2d at pp. 711-714].) Rosenblatt v. Baer (1966) 383 U.S. 75 [15 L.Ed.2d 597, 86
S.Ct. 669], however, made it plain that the requirement derives directly and ultimately from the
First Amendment. In that case, the United States Supreme Court held that a defamation plaintiff
could not constitutionally establish liability without satisfying the requirement even though the
governing state law imposed no such prerequisite: “under New York Times ... [the plaintiff is]
required to show Specific reference.” ( Id. at p. 83 [15 L.Ed.2d at p. 604], italics added.)


(4a) Although the limitations that define the First Amendment's zone of protection for the press
were established in defamation actions, they are not peculiar to such actions but apply to all claims
whose gravamen is the alleged injurious falsehood of a statement: “[t]hat constitutional protection
does not depend on the label given the stated cause of action” ( Reader's Digest Assn. v. Superior
Court, supra, 37 Cal.3d at p. 265), and no cause of action “can claim ... talismanic immunity from
constitutional limitations” *1043  (New York Times Co. v. Sullivan, supra, 376 U.S. at p. 269 [11
L.Ed.2d at p. 700]). (See, e.g., Bose Corp. v. Consumers Union of U.S., Inc., supra, 466 U.S. at pp.
493-514 [80 L.Ed.2d at pp. 511-526] [in a product-disparagement action a public figure plaintiff
must prove actual malice]; Time, Inc. v. Hill (1967) 385 U.S. 374, 387-388 [17 L.Ed.2d 456,
466-467, 87 S.Ct. 534] [under a statute granting a person a right of action when his name, picture,
or portrait is the subject of a false publication, a public-figure plaintiff must prove actual malice];
Reader's Digest Assn. v. Superior Court, supra, at p. 265 [in an action for intentional infliction of
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emotional distress, “false light” invasion of privacy, and “intrusion” invasion of privacy, a public-
figure plaintiff must prove actual malice]; Kapellas v. Kofman (1969) 1 Cal.3d 20, 35, fn. 16 [81
Cal.Rptr. 360, 459 P.2d 912] [same as to “false light” invasion of privacy].)


Further, it is immaterial for First Amendment purposes whether the statement in question relates
to the plaintiff himself or merely to his property broadly defined. (See Bose Corp. v. Consumers
U. of U.S., Inc. (D. Mass. 1981) 508 F.Supp. 1249, 1270-1271, revd. on other grounds (1st Cir.
1982) 692 F.2d 189, affd. (1984) 466 U.S. 485 [80 L.Ed.2d 502, 104 S.Ct. 1949] [holding that
when a public-figure plaintiff sues to recover damages predicated on injury to his product, just
as when he sues to recover damages predicated on injury to his reputation, he must prove actual
malice]; Simmons Ford, Inc. v. Consumers Union of U.S. (S.D.N.Y. 1981) 516 F.Supp. 742, 744,
fn. 4 [same].)


The fundamental reason that the various limitations rooted in the First Amendment are applicable
to all injurious falsehood claims and not solely to those labeled “defamation” is plain: although
such limitations happen to have arisen in defamation actions, they do not concern matters peculiar
to such actions but broadly protect free-expression and free-press values. (See Reader's Digest
Assn. v. Superior Court, supra, 37 Cal.3d at p. 265.)


For example, the fault requirement gives “freedom[] of expression ... the 'breathing space' that
[it] 'need[s] ... to survive.”' (New York Times Co. v. Sullivan, supra, 376 U.S. at pp. 271-272 [11
L.Ed.2d at p. 701].) As the United States Supreme Court has stated: “Realistically, ... some error
is inevitable; and the difficulties of separating fact from fiction convinced the Court in New York
Times, Butts, Gertz, and similar cases to limit liability to instances where some degree of culpability
is present in order to eliminate the risk of undue self-censorship and the suppression of truthful
material.” (Herbert v. Lando (1979) 441 U.S. 153, 171-172 [60 L.Ed.2d 115, 131, 99 S.Ct. 1635];
accord, Bose Corp. v. Consumers Union of U.S., Inc., supra, 466 U.S. at p. 513 [80 L.Ed.2d at
p. 525].) *1044


(3b) The “of and concerning” or specific reference requirement limits the right of action for
injurious falsehood, granting it to those who are the direct object of criticism and denying it to
those who merely complain of nonspecific statements that they believe cause them some hurt. To
allow a plaintiff who is not identified, either expressly or by clear implication, to institute such an
action poses an unjustifiable threat to society. For example, as a federal court has cautioned, the
absence of the “of and concerning” requirement “could invite any number of vexatious lawsuits
and seriously interfere with public discussion of issues, or groups, which are in the public eye.
Statements about a religious, ethnic, or political group could invite thousands of lawsuits from
disgruntled members of these groups claiming that the portrayal was inaccurate and thus libelous.
Such suits would be especially damaging to the media, and could result in the public receiving less
information about topics of general concern.” (Michigan United Conservation Clubs v. CBS News
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(W.D.Mich. 1980) 485 F.Supp. 893, 900, affd. (6th Cir. 1981) 665 F.2d 110.) In the special case in
which the plaintiff is a public official suing in response to criticism of governmental operations,
an absence of this requirement would allow recovery based on a theory that is “tantamount to ...
libel of government, and therefore ... constitutionally insufficient.” (Rosenblatt v. Baer, supra, 383
U.S. at p. 83 [15 L.Ed.2d at p. 604].)


The “of and concerning” requirement serves to immunize a kind of statement which, though it can
cause hurt to an individual, is deemed too important to the vigor and openness of public discourse
in a free society to be discouraged. Statements of opinion, “[h]owever pernicious,” are immunized
by the First Amendment in order to insure that their “correction [depends] not on the conscience
of judges and juries but on the competition of other ideas.” (Gertz v. Robert Welch, Inc., supra, 418
U.S. at p. 339-340 [41 L.Ed.2d at p. 805].) Statements without specific reference are immunized for
a similar reason: “'It is far better for the public welfare that some occasional consequential injury to
an individual arising from general censure of his profession, his party, or his sect should go without
remedy than that free discussion on the great questions of politics, or morals, or faith should be
checked by the dread of embittered and boundless litigation.”' (Michigan United Conservation
Clubs v. CBS News, supra, 485 F.Supp. at p. 900.) 1


1 To be referred to specifically, we emphasize, the plaintiff need not be mentioned by name, but
may be identified by clear implication. For example, if a company consists of Smith, Jones,
and Doe, and a publication asserts “Smith and Jones are the only honest members of the
company,” certainly the publication specifically refers to Doe and accuses him of dishonesty
by clear implication.


(4b) Not only does logic compel the conclusion that First Amendment limitations are applicable
to all claims, of whatever label, whose gravamen *1045  is the alleged injurious falsehood of a
statement, but so too does a very pragmatic concern. If these limitations applied only to actions
denominated “defamation,” they would furnish little if any protection to free-speech and free-
press values: plaintiffs suing press defendants might simply affix a label other than “defamation”
to their injurious-falsehood claims—a task that appears easy to accomplish as a general matter
(see, e.g., Reader's Digest Assn. v. Superior Court, supra, 37 Cal.3d at p. 265 [injurious-falsehood
claim asserted as causes of action for defamation, intentional infliction of emotional distress, “false
light” invasion of privacy, and “intrusion” invasion of privacy])—and thereby avoid the operation
of the limitations and frustrate their underlying purpose.


Regrettably, the foregoing is not mere unsupported speculation. In recent years plaintiffs suing
press defendants have more frequently affixed labels other than defamation to injurious falsehood
claims and have increasingly achieved some measure of success in their actions. (Mead, Suing
Media for Emotional Distress: A Multi-Method Analysis of Tort Law Evolution (1983) 23
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Washburn L.J. 24, 24-25, 30-44 [discussing defamation, privacy, and intentional infliction of
emotional distress theories].)


It follows that to prevent creative pleading from rendering the limitations nugatory, they must be
broadly applicable whenever the gravamen of the claim is injurious falsehood.


B
(5) The causes of action for intentional interference with prospective economic advantage, as
stated, are barred by the First Amendment.


It is plain that Blatty's intentional interference claims have as their gravamen the alleged injurious
falsehood of a statement. Under the allegations of the amended complaint the assertion they make
is as follows: the Times falsely represented that the list was an accurate compilation of actual
book sales; by failing to include Legion, the Times falsely represented that the novel did not meet
its stated criteria for inclusion; by so doing the Times caused Blatty to be harmed. Under the
allegations of the original complaint the assertion can be read in substantially the same way, and in
his petition for review Blatty himself urged us to do so. Because these causes of action thus have as
their gravamen the alleged injurious falsehood of a statement, they must satisfy the requirements
of the First Amendment.


It is also plain that Blatty's intentional interference claims fail to satisfy First Amendment
requirements. *1046


The claims fail to allege that the list is of and concerning, or specifically refers to, Blatty or his
novel. In order to satisfy this requirement, the plaintiff must effectively plead that the statement
at issue either expressly mentions him or refers to him by reasonable implication. (Cf. Kelly
v. Johnson Publishing Co. (1958) 160 Cal.App.2d 718, 721-726 [325 P.2d 659] [action for
defamation and invasion of privacy]; Saucer v. Giroux (1921) 54 Cal.App. 732, 733-734 [202 P.
887] [action for defamation].) Blatty, however, can do neither.


To begin with, the list does not expressly refer to Blatty or his novel. Nor does he contend
otherwise. Quite the contrary: the failure of Legion to appear on the list is the very basis of his
action.


Further, the list cannot be reasonably understood to refer to Blatty or his novel by implication.
When, as in this case, the statement that is alleged to be injuriously false concerns a group—
here, books currently in print and their authors—the plaintiff faces a “difficult and sometimes
insurmountable task. If the group is small and its members easily ascertainable, [the] plaintiff[]
may succeed. But where the group is large—in general, any group numbering over twenty-five
members—the courts in California and other states have consistently held that plaintiffs cannot
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show that the statements were 'of and concerning them,' See, e.g., Noral v. Hearst Publications,
Inc., 40 Cal.App.2d 348, 350, 104 P.2d 860 (1940); Mullins v. Brando, 13 Cal.App.3d 409, 422-23
& n. 13, 91 Cal.Rptr. 796 (1970), cert. denied, 403 U.S. 923, 91 S.Ct. 2231, 29 L.Ed.2d 701
(1971), and cases cited therein; Neiman-Marcus v. Lait, 13 F.R.D. 311 (S.D.N.Y. 1952).” (Barger
v. Playboy Enterprises, Inc. (N.D.Cal. 1983) 564 F.Supp. 1151, 1153, affd. (9th Cir. 1984) 732 F.2d
163, cert. den. 469 U.S. 853 [83 L.Ed.2d 110, 105 S.Ct. 175] [discussing Cal. defamation law].)


The group in question here obviously numbers substantially more than 25 members: a visit to even
the smallest bookstore establishes this fact. Moreover, Blatty himself has impliedly admitted the
point. In the amended complaint he alleges that “To obtain sales figures from bookstores, [the
Times] sent to the bookstores forms ... which [it] prepared; the forms for works of fiction contain
and contained a printed list of 36 'bestselling' books which has and had the effect of encouraging
reports as to sales of books listed on the forms and discouraging reports as to sales of books
not listed on the forms ....” By so stating Blatty impliedly alleges that the “forms” should have
contained the titles of more than 36 books and hence that more than 36 books were potentially
among the top 15 “best sellers.” 2  *1047


2 Blatty's claims also fail to effectively allege falsehood. Contrary to Blatty's allegation, the
Times did not make the crucial false representation of which he complains—viz., that the
list was an accurate compilation of actual book sales. This is so because the Times never
made such a representation, whether true or false. The legend of the list—of which the trial
court properly took compulsory judicial notice (Evid. Code, §§ 452, subd. (h), and 453),
and of which we must therefore take judicial notice as well (id., § 459, subd. (a))—declared
merely that “The listings above are based on computer-processed sales figures from about
2,000 bookstores in every region of the United States.” To the extent that Blatty may mean
to argue that the compound adjective “computer-processed” implies, in the words of the
amended complaint, an “objective, unbiased and accurate compilation of actual sales,” he is
unpersuasive: the legend plainly implies that the list represents a general ranking of books
based on sales figures from a sample of bookstores.


Not only are the intentional interference claims barred by the First Amendment as stated, Blatty has
failed to attempt to carry his burden of showing that it is reasonably possible he can cure the defect
by amendment. Limiting our consideration to the “of and concerning” requirement, we reiterate
that in sustaining the demurrer to the amended complaint without leave to amend the trial court
relied generally “on grounds stated in the moving papers”—one of which was that the complaint
was barred by the constitutional provisions forbidding the imposition of liability “where, as here,
no statement has been made 'of and concerning' the plaintiff ....” Even though he was thus put on
notice, Blatty has made no attempt to carry his burden. Hence, we are compelled to conclude that
there is no reasonable possibility he can cure the defect.
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To prevent this conclusion Blatty insists that the “of and concerning” requirement does not derive
from the First Amendment. The point, as we have shown, is plainly without merit.


Blatty then argues in effect that to require a plaintiff to establish that the alleged injurious falsehood
published by a press defendant is “of and concerning” him would add a new element to the tort of
intentional interference with prospective economic advantage and thereby alter its nature, and that
such a result is impermissible. In support he relies on Falwell v. Flynt (4th Cir. 1986) 797 F.2d 1270,
in which the court held that a public-figure plaintiff suing a press defendant for intentional infliction
of emotional distress was not required to establish actual malice as that term has commonly been
understood: “When applied to a defamation action, the actual malice standard alters none of the
elements of the tort; it merely increases the level of fault the plaintiff must prove in order to recover
in an action based upon a publication. Requiring a plaintiff to prove knowledge of falsity or reckless
disregard of the truth in an action for intentional infliction of emotional distress would add a new
element to this tort, and alter its nature.” (Id. at p. 1275.) The point must be rejected.


The fundamental premise of Blatty's argument is unsound. Under the supremacy clause a state's
definition of a tort cannot undermine the requirements *1048  of the First Amendment. That is
precisely the teaching of New York Times. In that case, the United States Supreme Court held that
the First Amendment required the plaintiff to establish falsity (376 U.S. at pp. 279-280 [11 L.Ed.2d
at pp. 706-707])—even though state law did not require him to do so ( id. at p. 262 [11 L.Ed.2d
at p. 696]). Indeed, in that case the court effectively held that the First Amendment abrogated the
common law of strict liability, added the element of falsity, and thereby altered the nature of the
tort. The Falwell court misses this crucial point and as a result cannot be followed. 3


3 Blatty argues in effect that the First Amendment is inapplicable to the intentional-
interference claim based on the Times's marketing of the list, on the ground that in that
context the list constitutes “commercial speech.” The argument is unpersuasive.
To begin with, even in that context the list does not constitute commercial speech.
“Commercial speech” is defined as speech that does “no more than propose a commercial
transaction ....” (Pittsburg Press Co. v. Human Rel. Comm'n (1973) 413 U.S. 376, 385 [37
L.Ed.2d 669, 677, 93 S.Ct. 2553]; see Friedman v. Rogers (1979) 440 U.S. 1, 10, fn. 9 [59
L.Ed.2d 100, 110-111, fn. 9, 99 S.Ct. 887]; see generally Spiritual Psychic Science Church
v. City of Azusa (1985) 39 Cal.3d 501, 510-511 [217 Cal.Rptr. 225, 703 P.2d 1119].) The
list plainly does not come within that definition. That the Times is alleged to have marketed
the list for its newspaper profit does not affect the result: commercial motivation does not
transform noncommercial speech into commercial speech (see Friedman v. Rogers, supra, at
p. 11, fn. 10 [59 L.Ed.2d at p. 111, fn. 10]; see also Va. Pharmacy Bd. v. Va. Consumer Council
(1976) 425 U.S. 748, 761 [48 L.Ed.2d 346, 358, 96 S.Ct. 1817] [stating that “Speech ...
is protected [under the First Amendment] even though it is carried in a form that is 'sold'
for profit”]; New York Times Co. v. Sullivan, supra, 376 U.S. at p. 266 [11 L.Ed.2d at
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p. 698] [holding that the fact that the Times was paid for publishing the noncommercial
advertisement in question in that case was “immaterial”]).
In any event, Blatty's major premise is false: commercial speech is not excluded from First
Amendment protections. (E.g., Bose Corp. v. Consumers Union of U.S., Inc., supra, 466 U.S.
at p. 504, fn. 22 [80 L.Ed.2d at p. 519, fn. 22]; Schaumburg v. Citizens For Better Environ.
(1980) 444 U.S. 620, 632, fn. 7 [63 L.Ed.2d 73, 85 fn. 7, 100 S.Ct. 826]; Va. Pharmacy Bd.
v. Va. Consumer Council, supra, 425 U.S. at pp. 758, 770 [48 L.Ed.2d at pp. 356, 363].)


III
(6) Because each of the other causes of action that Blatty attempted to assert in his original and
amended complaints has as its gravamen the alleged injurious falsehood of the list and hence
must satisfy First Amendment requirements, and because none of them does or can reasonably
allege that the list is “of and concerning” Blatty or his novel, the Court of Appeal did not err in
holding that the judgment of dismissal was proper as to them. Thus, we need not discuss Blatty's
arguments to the contrary. Nor need we consider his contentions going to the trial court's discovery
rulings and its taking of judicial notice of the depositions in passing on the Times demurrer to
the original complaint. Since each of the causes of action, as we have concluded, was barred on
First Amendment grounds specified in the demurrer, the sustaining of the demurrer was correct
and as such must be *1049  upheld. (Penziner v. West American Finance Co. (1933) 133 Cal.App.
578, 582 [24 P.2d 501]; des Granges v. Crall (1915) 27 Cal.App. 313, 316 [149 P. 777]; see,
e.g., Weinstock v. Eissler (1964) 224 Cal.App.2d 212, 224-226 [36 Cal.Rptr. 537].) It follows
that Blatty's point is unnecessary to our decision and need not be considered. (E.g., Ferguson v.
Keays (1971) 4 Cal.3d 649, 656, fn. 6 [94 Cal.Rptr. 398, 484 P.2d 70]; Young v. Three for One Oil
Royalties (1934) 1 Cal.2d 639, 647 [36 P.2d 1065].) 4


4 Throughout this opinion we have used “First Amendment” to refer not only to that provision
of the United States Constitution, but also to article I, section 2, of the California Constitution.
It is the latter on which we primarily rely.


The judgment of the Court of Appeal is reversed insofar as it reverses the judgment of dismissal on
the amended complaint's causes of action for intentional interference with prospective economic
advantage, with directions to affirm the judgment in that respect, and in all other respects the
judgment of the Court of Appeal is affirmed; and the order of the Court of Appeal dismissing
as moot the appeal from the order denying the motion to tax costs is reversed with directions to
resolve that issue on the merits.


Bird, C. J., Reynoso, J., and Panelli, J., concurred.
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GRODIN, J.,


Concurring and Dissenting.


I cannot join in the majority's conclusion that the “of and concerning” requirement applicable
to defamation actions is a constitutionally required element of a cause of action for intentional
interference with prospective economic advantage, whenever the alleged intentional tort is
effectuated through a media publication. A hypothetical example may be helpful in exposing the
fallacy of the majority's broad holding.


Suppose that the New York Times, after conducting its normal survey of representative bookstores
throughout the country, found that Blatty's novel was, indeed, the top selling book for a particular
week based on its own statistics. Suppose further that, despite this information, the Times
purposefully substituted one of its own publications for Blatty's book at the top of its best seller
list in order to enhance its own book's sales, and entirely omitted Blatty's book from the list.


Under the majority's analysis, Blatty would have no cause of action against the New York Times
for intentional interference with prospective economic advantage under these hypothetical facts,
because nothing in the false best seller list would have indicated to the reading public that the
falsity in the published information was “of and concerning” Blatty's book. It seems clear from this
hypothetical, however, that the “of and concerning” requirement *1050  is ill-suited to this type of
intentional tort, since the plaintiff is required in any event to prove, as an element of the tort, that
the defendant acted for the specific purpose of injuring the particular plaintiff. If a plaintiff can
prove that a media defendant knowingly published a false statement for the purpose of inflicting
financial injury on him personally, I do not believe that the free speech provisions of either the
state or federal Constitution would be offended if the defendant were held liable in damages for
such conduct, even if it were not obvious on the face of the publication who the defendant was
intending to injure. Thus, I do not join in the majority's broad holding.


Nonetheless, on the specific facts of this case, I concur in the judgment. Although plaintiff
has attempted to state a cause of action for intentional interference with prospective economic
advantage, the facts that he has alleged—even after being granted leave to amend—are not, in
my view, sufficient to support such an action. Plaintiff's allegations do not suggest that the Times
intentionally misrepresented the actual results of its bookstore survey for the purpose of injuring
plaintiff financially; at most, the allegations suggest that the Times did not do as thorough a job
in gathering sales statistics as it should have and that, after Blatty's publisher complained to the
Times, the Times should have realized that its survey figures would harm plaintiff financially. Even
assuming those allegations are true, they would not support recovery on an intentional-interference
theory.
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Accordingly, I agree with the majority that the trial court properly sustained defendant's demurrer
to all causes of action, and I concur in the reversal of the judgment of the Court of Appeal to the
extent that its judgment is inconsistent with this conclusion.


Broussard, J., and Lucas, J., concurred.
Appellant's petition for a rehearing was denied February 26, 1987. *1051


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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25 Cal.2d 399, 154 P.2d 399
Supreme Court of California


FRED M. BOLLINGER, as Trustee in Bankruptcy, etc., Appellant,
v.


NATIONAL FIRE INSURANCE COMPANY OF
HARTFORD, CONNECTICUT (a Corporation), Respondent.


S. F. No. 16780.
Dec. 6, 1944.


HEADNOTES


(1)
Dismissal § 78--Effect of Nonsuit--As Bar to Subsequent Action.
A nonsuit does not prevent another action from being brought or maintained, and, if pleaded in
bar, is not res judicata on the merits or on any issue other than that of the nonsuit itself.


(2)
Insurance § 239--Time to Sue.
An action to recover for loss under a fire policy was not premature, although filed prior to
expiration of the time stated in the policy when the loss would be payable, where the defendant
had unconditionally denied liability, as in such case it would serve no purpose to require plaintiff
to delay suit further.


(3)
Insurance § 239--Time to Sue.
An unconditional denial of liability by the insurer after the insured has incurred loss and made
claim under the policy gives rise to an immediate right of action.


(4)
Insurance § 61--Contract--Interpretation--Against Forfeitures.
When claims on an insurance policy are honestly made, care should be taken to prevent technical
forfeitures such as would ensue from an unreasonable enforcement of a rule of procedure unrelated
to the merits.


(5)







Bollinger v. National Fire Ins. Co. of Hartford, Conn., 25 Cal.2d 399 (1944)
154 P.2d 399


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


Insurance § 257--Pleading--Answer or Plea.
In an action to recover for loss under a fire policy, even if the action has been premature, defendant
lost the privilege to urge this defense by failing to plead it plainly and to assert it promptly.


(6)
Insurance § 257--Pleading--Answer or Plea--Prematurity.
In an action to recover for loss under a fire policy, the language of defendant's answer “that neither
the whole of said loss nor any part thereof was or is due, owing or payable to plaintiff ... or to
anyone at the time of the commencement of this action, at the present time or at any other time, or
at all,” was insufficient to raise the issue of prematurity, there being nothing in the quoted language
to put plaintiff on notice of anything other than a general denial of liability under the policy. *400


(7)
Continuance § 10--Grounds--Party Not Prepared.
While courts are indulgent in granting continuances to litigants to allow them a reasonable time to
prepare for a trial on the merits, they must also guard against imposition and unreasonable delays.


(8)
Insurance § 240(2)--Limitation of Actions--By Policy Provision-- Circumstances Excusing
Compliance.
In an action to recover for loss under a fire policy, defendant could not successfully rely on
plaintiff's failure to sue within the short limitation period inserted in the policy where under the
circumstances it would be unjust to prevent a trial on the merits, as where a prior action had been
promptly filed by plaintiff long before the limitation period expired, and defendant's motion for a
nonsuit in that action should not have been granted.


Limitation of time within which to sue insurers, note, 82 A.L.R. 748. Statutes relating to
contractual time limitation provisions of insurance policies, note, 112 A.L.R. 1288. See, also, 14
Cal.Jur. 599; 29 Am.Jur. 1043.


(9)
Insurance § 240--Limitation of Actions--By Special Statutory Provision.
The rule of remedial statutes permitting the institution of a new action after an action has been
defeated by some technicality unrelated to the merits, has particular force when the Legislature has
shortened the limitation period. While Code Civ. Proc., § 355, which is the California counterpart
of such statutes, protects a plaintiff who has mistaken his remedy if he was awarded a judgment
in the first instance and defeated on appeal, the basic policy underlying said section calls for relief
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in a case where the plaintiff, suing on a fire insurance policy, has not mistaken his remedy but
through error of the trial court was not allowed to proceed to trial.


Limitation prescribed by insurance statute, notes, 23 A.L.R. 97, 106-109; 149 A.L.R. 483,
491-492.


(10)
Insurance § 240(1)--Limitation of Actions--By Policy Provision.
Where plaintiff brought and diligently pursued an action on a fire insurance policy within the
limitation period prescribed therein, but defendant obtained numerous continuances and extensions
of time thereby delaying the time of trial until after expiration of said period, plaintiff should not
be deprived of a trial on the merits in a new action involving the same parties, facts and cause of
action, which was promptly filed after entry of judgment of the nonsuit, because he failed to seek
other remedies in the trial court.


(11)
Limitation of Actions § 99, 102, 132--Operation and EffectSuspension of Statute--Absence from
State--Disability.
Statutes of limitations are not as rigid as they are sometimes regarded. Under *401  certain
circumstances property rights or immunities may be acquired as a result of the running of the
statutory period, but the period will be extended or tolled by the occurrence of certain events,
which may be the subject of conflicting evidence, such as absence from the state or disability.


(12)
Limitation of Actions § 109--Suspension of Statute--Causes not Mentioned in Statute.
The running of the statute of limitations may be suspended by causes not mentioned in the statute
itself.


(13)
Limitation of Actions § 61, 62--Commencement of Period--Fraud and Mistake.
Fraudulent concealment by a defendant of the facts on which a cause of action is based, or mistake
as to the facts constituting the cause of action, will prevent the running of the period of limitation
until discovery.


See 16 Cal.Jur. 505; 34 Am.Jur. 129.
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(14)
Insurance § 33--Appeal--Determination of Cause.
On plaintiff's appeal in an action to recover for loss under a fire policy, equitable considerations
authorized the Supreme Court to grant relief to the plaintiff, whether defendant insurer violated
a legal duty in failing to disclose its intention to set up a technical defense, or whether it merely
sought the aid of a court in sustaining a plea that would enable it to obtain an unconscionable
advantage and enforce a forfeiture.


SUMMARY


APPEAL from a judgment of the Superior Court of Contra Costa County. A. F. Bray, Judge.
Reversed with directions.


Action on fire insurance policy. Judgment for defendant after sustaining of demurrer to complaint
without leave to amend, reversed with directions.


COUNSEL
Fred M. Bollinger, in pro. per., Jack J. Miller and Kenneth M. Johnson for Appellant.
Long & Levit and Bert W. Levit for Respondent.


TRAYNOR, J.


Plaintiff, as trustee in bankruptcy, brought this action to recover on a policy of fire insurance issued
to the bankrupt, Kwan Tow. The policy follows the standard form prescribed by the Insurance
Code, sections 2070 and 2071. It requires the insured to give the insurer written notice of loss
without unnecessary delay; to separate the damaged property from that which is undamaged and
put it in the best possible order; to make an inventory stating the quantity and cost of each item,
and the amount claimed thereon; *402  to submit detailed preliminary proof within sixty days
after the fire; to submit the amount of loss to arbitration if the insurer does not assent to the amount
claimed within twenty days after receipt thereof or if an agreement is not otherwise reached. The
policy also provides that “A loss hereunder shall be payable in thirty days after the amount thereof
has been ascertained either by agreement or by appraisement ...” and that “No suit or action on
this policy for the recovery of any claim shall be sustained, until after full compliance by the
insured with all the foregoing requirements, nor unless begun within fifteen months next after the
commencement of the fire.”


The complaint incorporates the policy by reference and alleges that plaintiff was appointed trustee
of the bankrupt's estate on September 20, 1939; that on September 27, 1939, the property insured
was partially destroyed by fire; that on November 18, 1939, plaintiff and the insured submitted
proof of loss to defendant as required by the policy; that plaintiff and the insured have performed
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all the conditions set forth in the policy; that on December 22, 1939, plaintiff and defendant's
agent entered into an agreement fixing the amount of loss at $1,160.25; that defendant denied all
liability under the policy on the grounds that at the time of the fire the insured was not the sole
and unconditional owner of the insured personal property, that at the time of the destruction of the
property there was a change in “the interest in, title to, or possession of the subject of insurance,”
and that under the terms of the policy such a change has made the policy void. The complaint
alleges further that on January 15, 1940, shortly after the plaintiff was advised that the defendant
denied all liability under the policy, he brought suit in the Superior Court of San Joaquin County to
recover on the policy and on defendant's motion the action was transferred to the Municipal Court
of the City and County of San Francisco; that defendant requested and obtained from plaintiff and
the court numerous continuances and extensions of time thereby delaying the time of trial until
January 8, 1941; that after plaintiff presented his evidence, defendant moved for a nonsuit upon
the ground that the action had been prematurely filed because thirty days had not elapsed from
the time of agreement upon the amount of loss; that the motion was granted and judgment upon
the nonsuit entered February 21, *403  1941; that on February 25, 1941, plaintiff filed the present
action in the Superior Court of Contra Costa County alleging that plaintiff learned for the first
time on January 8, 1941, the time of trial of the first action, that defendant was relying upon the
defense that the action was premature and that had he known earlier he would have dismissed that
action and filed a new one within the time permitted by the policy; that this defense was not set
up or disclosed in defendant's demurrer or answer in that action and that by reason of this fact and
the numerous continuances and extensions of time obtained, defendant waived the requirement
that suit be commenced fifteen months from the time of the fire. Defendant demurred, claiming
that the action was barred because it was commenced more than fifteen months after the fire. The
trial court sustained the demurrer without leave to amend and entered judgment for defendant.
Plaintiff appeals.


This appeal is not from the judgment of nonsuit given in the municipal court, nor is the purpose of
this appeal or this decision to attack that judgment collaterally, for its effect as res judicata on the
issue of nonsuit is conceded. (1) A nonsuit, however, does not prevent another action from being
brought or maintained, and if pleaded in bar is not res judicata on the merits or on any other issue
than that of the nonsuit itself. (Gates v. McLean, 70 Cal. 42 [11 P. 489]; Slocum v. New York Life
Ins. Co., 228 U.S. 364 [33 S.Ct. 523, 57 L.Ed. 879].) Plaintiff does not contend that the municipal
court did not have jurisdiction to try the case or that the nonsuit is not binding on him but admits
its validity and urges this court to declare that its scope and evidentiary value against him does not
bar his present attempt to secure a hearing on the merits. The action in which this appeal is taken
is essentially the same as that in which the nonsuit was granted, for the parties, facts, and cause of
action are identical, and but for the granting of defendant's motion for nonsuit this action would
not have arisen. The proceedings in the municipal court cannot be ignored in reviewing the factual
background of this action. They are indeed the very facts and only facts on which defendant's
demurrer must stand or fall. From the statement of facts in the complaint, which were not denied,
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and which, for the purpose of ruling on the demurrer, are therefore to be taken as true, it clearly
appears that defendant's motion for nonsuit should have been denied. *404


(2) The action was not premature. Plaintiff, from the time he succeeded to the rights of the bankrupt
under the policy of insurance upon which this action is founded to the time of this appeal, faithfully
performed all conditions required of the insured by the terms of the policy. If defendant had not
denied liability the loss would have been payable under the terms of the policy thirty days after the
parties had agreed upon the amount thereof. Defendant, however, unconditionally denied liability,
leaving plaintiff no alternative but to sue to enforce the claim of the bankrupt. The period of thirty
days is allowed an insurance company so that it will have time to investigate to determine its
course of action in response to a claim against it. It may exercise the option given it in the policy
to “repair, rebuild or replace” the damaged building or machinery “within a reasonable time” on
giving notice of its intention to do so; it may decide to pay the loss agreed upon; or it may determine
that it has a valid defense to the claim of liability. If an insurance company unconditionally denies
liability it would serve no purpose to require the insured to delay suit further. As the court declared
in Paez v. Mutual Indem. etc. Ins. Co., 116 Cal.App. 654, 660 [3 P.2d 69], “The obvious purpose
of the provision inhibiting the institution of an action within the sixty-day period is to permit the
company to make an investigation of the circumstances surrounding the loss, but if the company
makes an outright denial of liability there can be no excuse for delay in commencing an action for
the purpose of determining whether the company's claim of nonliability is well taken. It would be
an idle act to insist upon compliance with the requirement for delay in bringing an action which
the law ‘neither does nor requires.’ (Civ. Code, sec. 3532; Farnum v. Phoenix Ins. Co. [83 Cal.
263 (23 P. 869, 17 Am.St.Rep. 233)] supra.)” ( 3) The rule is therefore settled in this court, as
in the federal and most state courts, that an unconditional denial of liability by the insurer after
the insured has incurred loss and made claim under the policy gives rise to an immediate right of
action. (Paez v. Mutual Indem. etc. Ins. Co., supra; Williams v. Hartford Ins. Co., 54 Cal. 442, 448
[35 Am.Rep. 77]; Carroll v. Girard F. Ins. Co., 72 Cal. 297, 299 [13 P. 863]; Millard v. Legion of
Honor, 81 Cal. 340, 349 [22 P. 864]; Farnum v. Phoenix Insurance Co., 83 Cal. 246, 263 [23 P.
869, 17 Am.St.Rep. 233]; McCollough v. *405  Home Ins. Co., 155 Cal. 659, 663 [102 P. 814,
18 Ann. Cas. 862]; Wilkinson v. Standard Acc. Ins. Co., 180 Cal. 252, 258 [180 P. 607]; Grant
v. Sun Indemnity Co., 11 Cal.2d 438, 440 [80 P.2d 996]; Lee v. United States Fire Ins. Co., 55
Cal.App. 391, 395-96 [203 P. 774]; Francis v. Iowa Nat. Fire Ins. Co., 112 Cal.App. 565, 573-74
[297 P. 122]; Hill v. Mutual Benefit Health etc. Assn., 136 Cal.App. 508, 512 [29 P.2d 285]; Fohl
v. Metropolitan Life Ins. Co., 54 Cal.App.2d 368, 383 [129 P.2d 24]; Trousdell v. Equitable Life
Assur. Soc., 55 Cal.App.2d 74, 84 [130 P.2d 173]; see 7 Couch on Insurance (1930), § 1656b,
pp. 5755-56 and Cum.Supp. p. 83, citing cases in support of the general rule from the Supreme
Court of the United States, Canada, and twenty-eight state courts; 5 Joyce, Insurance, (2d ed.),
§ 3211; Civ. Code, § 1440; cf. dictum in Genuser v. Ocean Accident etc. Corp., 57 Cal.App.2d
979, 983 [135 P.2d 670].) The desirability of the rule is apparent, for if a waiting period were
necessary notwithstanding the election of the insurer to deny liability, it would become a trap for
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the unwary, and would encourage dilatory tactics as in the present case. Irwin v. Insurance Co. of
North America, 16 Cal.App. 143 [116 P. 294] and Borger v. Connecticut Fire Ins. Co., 29 Cal.App.
476 [156 P. 70] are therefore disapproved.


The insurance policy incorporated by reference in the complaint is of the usual complexity. While
courts are diligent to protect insurance companies from fraudulent claims and to enforce all
regulations necessary to their protection, it must not be forgotten that the primary function of
insurance is to insure. (4) When claims are honestly made, care should be taken to prevent technical
forfeitures such as would ensue from an unreasonable enforcement of a rule of procedure unrelated
to the merits (Grant v. Sun Indemnity Co., supra; Glickman v. New York Life Ins. Co., 16 Cal.2d
626 [107 P.2d 252, 131 A.L.R. 1292]; 13 Appleman, Insurance Law and Practice (1943), § 7385,
p. 37; see New York Life Ins. Co. v. Eggleston, 96 U.S. 572, 577 [24 L.Ed. 841]; Kansas City Life
Ins. Co. v. Davis, (C.C.A. 9) 95 F.2d 952, 957; American Credit Indemnity Co. v. W. K. Mitchell
& Co., (C.C.A. 3) 78 F.2d 276, 277-78; Langmaid, Waiver and Estoppel in Insurance Law, 20
Cal.L.Rev. 1, 40-41; 7 U.Pitt.L.Rev. 148-50).


(5) Defendant's position would not be improved had the action in fact been premature, for
defendant had lost the *406  privilege to urge this defense by failing to plead it plainly and to assert
it promptly. Dilatory tactics are not favored by the law, for they waste the court's time, increase the
cost of litigation unnecessarily, and may easily lead to abatement of an action on purely technical
grounds after the statute of limitations has run. (1 C.J.S. Abatement and Revival, § 193; Bemmerly
v. Woodward, 124 Cal. 568, 574 [57 P. 561]; Realty & Rebuilding Co. v. Rea, 184 Cal. 565 [194
P. 1024]; Seches v. Bard, 215 Cal. 79 [8 P.2d 835]; California Thorn Cordage, Inc. v. Diller, 121
Cal.App. 542 [9 P.2d 594].) Defendant's plea of prematurity was a dilatory plea in abatement,
unrelated to the merits and not asserted for nearly a year after plaintiff's action was filed. Under
these circumstances defendant loses its privilege to raise it.


(6) Defendant contends, however, that the defense was properly pleaded by the following language
in its answer: “that neither the whole of said loss nor any part thereof was or is due, owing or
payable to plaintiff or to Kwan Tow or to anyone at the time of the commencement of this action,
at the present time or at any other time, or at all. ...” It cites cases holding that such a denial is
sufficient to raise the issue of prematurity. None of the cases cited, however, involved a delay so
long that the policy limitation period expired or the failure promptly to assert the defense. There
is nothing in the language quoted to put plaintiff on notice of anything other than a general denial
of liability under the policy. Defendant's requests for additional time did not indicate any intent to
rely on premature filing, for extensions of time for trial are not necessary to raise the defense of
prematurity. ( 7) While courts are indulgent in granting continuances to litigants to allow them a
reasonable time to prepare for a trial on the merits, they must also guard against imposition and
unreasonable delays. (Estate of Bollinger, 145 Cal. 751, 753 [79 P. 427]; Light v. Richardson, 3
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Cal.Unrep. 745, 746-47 [31 P. 1123]; see Code Civ. Proc., §§ 594a, 595, 596.) Not only was there
nearly a year's delay in the present case but the nonsuit prevented a trial on the merits.


(8) Under the circumstances it would be a perversion of the policy of the statute of limitation to
deny a trial on the merits. As the Supreme Court of the United States declared in Order of R.
Telegraphers v. Railway Exp. Agency (1944), 321 U.S. 342, 348 [64 S.Ct. 582, 88 L.Ed. 788],
“Statutes *407  of limitation ... in their conclusive effects are designed to promote justice by
preventing surprises through the revival of claims that have been allowed to slumber until evidence
has been lost, memories have faded, and witnesses have disappeared. The theory is that even if
one has a just claim it is unjust not to put an adversary on notice to defend within the period of
limitation and the right to be free of stale claims in time comes to prevail over the right to prosecute
them. Here, while the litigation shows no evidence of reckless haste on the part of either party, it
cannot be said that the claims were not timely pursued.” (See, also, 190 Law Times 303-05.) The
short statutory limitation period in the present case is the result of long insistence by insurance
companies that they have additional protection against fraudulent proofs, which they could not
meet if claims could be sued upon within four years as in the case of actions on other written
instruments [Code Civ. Proc., § 337). Originally the shortened limitation periods were inserted into
policies by insurers. Some courts declared such provisions void as against public policy while other
courts enforced them in order to protect freedom of contract. (See cases collected, 41 Yale L.J.
1069-75.) In refusing to permit a short limitation period to defeat a claim that had been brought in
good time and diligently pursued, the court in Genuser v. Ocean Accident etc. Corp., 57 Cal.App.2d
979, 986 [135 P.2d 670], declared “We assume that the limitations of time within which suit may
be brought which are commonly found in insurance policies are placed there in good faith and to
serve a wholly proper and meritorious purpose. We do not doubt that experience has demonstrated
the wisdom of providing by contracts of insurance shorter periods for the institution of actions than
those provided by law, but the purpose of such limitations is to obtain the advantage of an early
trial of the matters in dispute and to make more certain and convenient the production of evidence
upon which the rights of the parties may depend” but “it is clear to us that defendant's conduct
furnished the occasion for the delay and that it cannot take advantage of a situation which was of
its own creation.” Under the circumstances of the present case it would be manifestly unjust for
this court to prevent a trial on the merits, which the law favors (Berri v. Rogero, 168 Cal. 736, 741
[145 P. 95]; Waybright v. Anderson, 200 Cal. 374, 377 [253 P. 148]; 13 Cal.L.Rev. 363), thereby
incurring *408  a technical forfeiture of the insured's rights, which the law discourages (Grant v.
Sun Indemnity Co., supra; Glickman v. New York Life Ins. Co., supra; see 7 U.Pitt.L.Rev. 148), by
enforcing the fifteen-month limitation period when the prior action was filed promptly and long
before the period expired.


(9) The statutes of most states provide that when an action is brought in good time and diligently
pursued, but defeated by some technicality unrelated to the merits, a new action may be brought
within a certain period, usually six months or a year, which shall be deemed a continuance of the
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former action. These statutes have their origin in section 4 of the English Limitation Act of 1623. *


(Wood v. Carpenter, 101 U.S. 135, 139 [25 L.Ed. 807]; Gaines v. City of New York, 215 N.Y. 533,
537 [109 N.E. 594, Ann.Cas. 1916A 259, L.R.A. 1917C 203].) Although there is a conflict in
the cases where the limitation period is contractual, in the several jurisdictions, except Michigan,
that have adopted a standard form of insurance policy by statute, as California has, it has been
held that these or other remedial statutes designed to prevent technical forfeitures under statutes of
limitation also apply to the limitation period incorporated by statute into every insurance policy.
(See cases collected in 23 A.L.R. 97, 106-109; 149 A.L.R. 483, 491-492.) The reason for such a
rule has particular force when the Legislature has shortened the limitation period from four years,
controlling actions on other written instruments (Code Civ. Proc., § 337), to fifteen months on
fire insurance policies (Ins. Code, § 2071), since the probability of technical forfeiture is all the
greater. The California counterpart of such statutes is section 355 of the Code of Civil Procedure,
copied from section 84 of the New York Code of Procedure, which in turn was based on section 4
of the English Limitation Act of 1623. (Gaines v. City of New *409  York, supra.) Simplified by
the elimination of references to particular English forms of practice, section 355 provides: “If an
action is commenced within the time prescribed therefor, and a judgment therein for the plaintiff
be reversed on appeal, the plaintiff, or if he die and the cause of action survive, his representatives,
may commence a new action within one year after the reversal.” If construed literally as applying
only in the event of reversals on appeal, section 355 would not give the protection that the English
statute afforded to a plaintiff who had unsuccessfully pursued his right in a previous suit. Even
the English statute, however, had to be supplemented by judicial construction and applied beyond
its literal language to accomplish its purpose. “One may perhaps venture to say that the judges
took rather a liberty with the statute, but I presume the origin of the doctrine is to be found in the
hardship inflicted in particular cases on the litigant or his estate through no fault of his own by a
rigid adherence to the terms of s. 4.” (Lopes, L.J. in Swindell v. Bulkeley, 18 Q.B. 250; Hayward
v. Kinsey, 12 Mod. 568, 88 Eng.Rep. 1526; Hodsen v. Harridge, 2 Wms.Saund. 64, 85 Eng.Rep.
693; Curlewis v. Mornington, 7 El.&Bl. 285, 119 Eng.Rep. 1252; see Gaines v. City of New York,
supra, at p. 537.)


* “If in any of the said actions or suits, judgment be given for the plaintiff, and the same be
reversed by error, or a verdict pass for the plaintiff, and upon matter alleged in arrest of
judgment, the judgment be given against the plaintiff, that he take nothing by his plaint, writ
or bill; or if any of the said actions be brought by original, and the defendant therein be
outlawed, and shall after reverse the outlawry; that in all such cases the party plaintiff, his
heirs, executors or administrators, as the case shall require, may commence a new action or
suit, from time to time, within a year after such judgment reversed, or such given against the
plaintiff, or outlawry reversed, and not after.” (21 Jac. 1, c. 16, s. 4.)


The New York Court of Appeals in the Gaines case, speaking through Judge Cardozo, held that
statutes that have their roots in the English statute should be construed with similar liberality:
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“We think that whatever verbal differences exist, the purpose and scope of the present statute are
identical in substance with its prototype, the English Act of 1623. ... The statute is designed to
insure to the diligent suitor the right to a hearing in court till he reaches a judgment on the merits.
Its broad and liberal purpose is not to be frittered away by any narrow construction. The important
consideration is that by invoking judicial aid, a litigant gives timely notice to his adversary of a
present purpose to maintain his rights before the courts.” Although the Gaines case involved the
section of the New York Code of Procedure that succeeded section 84 of that code from which
section 355 of the California Code of Civil Procedure was taken, the doctrine of construction set
forth therein did not rest on the wording of the new section but on the basic policy of the statute.
The wording of section 355 is reminiscent of the old English statutes that specified situations
instead of formulating general *410  rules. As presently worded it protects a plaintiff who has
mistaken his remedy if he was awarded a judgment in the first instance and defeated on appeal.
There is all the more reason to protect a plaintiff, as in the present case, who has not mistaken his
remedy but through error of the trial court was not allowed to proceed to trial. The basic policy
that underlies section 355 calls for relief in such a case. (See Code Civ. Proc., § 4.)


In any event this court is not powerless to formulate rules of procedure where justice demands
it. Indeed, it has shown itself ready to adapt rules of procedure to serve the ends of justice where
technical forfeitures would unjustifiably prevent a trial on the merits. (Wennerholm v. Stanford
University School of Medicine, 20 Cal.2d 713 [128 P.2d 522, 141 A.L.R. 1358]; Christin v.
Superior Court, 9 Cal.2d 526 [71 P.2d 205, 112 A.L.R. 1153]; Tuller v. Superior Court, 215 Cal.
352 [10 P.2d 43]; see 31 Cal.L.Rev. 225, 227; see, also, Rogers v. Duhart, 97 Cal. 500, 504 [32
P. 570]; California Constitution, art. VI, § 4 1/2; Code Civ. Proc., §§ 355, 356, 473, 475; Civ.
Code, §§ 3523, 3528.) The Wennerholm case, supra, is typical. The Legislature enacted section
472(c) of the Code of Civil Procedure to do away with the unduly technical rule that required
plaintiff to request leave to amend, even though the trial court had already sustained a demurrer
without leave to amend, before he could seek appellate review of the trial court's order. Although
the action was pending at the time of the enactment, the court refused to follow the cases that had
established the technical requirement, thus adopting the rule in 472(c) before it became law. It was
also held that where amendment is sought after the statute of limitations has run, the amended
complaint will be deemed filed as of the date of the original complaint so long as recovery is
sought upon the same general set of facts (see, also, cases collected in 16 Cal.Jur., § 143, pp.
547-548), recognizing that despite the new filing, the action is still the same. (10) In the present
case plaintiff brought his action on the policy in good time and diligently pursued it. The nonsuit
was erroneous and unrelated to the merits. But for the unreasonable delay in bringing the action
to trial, the limitation period would not have expired and ample time would have remained to file
a new action. Since this action is in reality a continuance of the earlier action involving the same
parties, facts, *411  and cause of action, and was promptly filed after entry of judgment on the
nonsuit, plaintiff should not be deprived of a trial on the merits because he failed to seek other
remedies in the municipal court. ( 11) Statutes of limitations are not so rigid as they are sometimes
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regarded. Under certain circumstances property rights or immunities may be acquired as a result
of the running of the statutory period, but the period will be extended or tolled by the occurrence
of certain events, which may be the subject of conflicting evidence, such as absence from the state
or disability. (Code Civ. Proc., § 351 et seq.) ( 12) It is established that the running of the statute of
limitations may be suspended by causes not mentioned in the statute itself. (Braun v. Sauerwein,
10 Wall. (77 U.S.) 218, 223 [19 L.Ed. 895]; Collins v. Woodworth, 109 F.2d 628, 629.) ( 13) It is
settled in this state that fraudulent concealment by the defendant of the facts upon which a cause of
action is based (Kimball v. Pacific Gas & Elec. Co., 220 Cal. 203 [30 P.2d 39]) or mistake as to the
facts constituting the cause of action (Davis etc. Co. v. Advance etc. Works, Inc., 38 Cal.App.2d
270 [100 P.2d 1067]; see 16 Cal.Jur. 505) will prevent the running of the period until discovery.
( 14) Principles of equity and justice, which moved this court in the Kimbal case, supra, to grant
relief are likewise controlling here. There is no need to make fine distinctions as to the persons
who owe a duty to disclose. The Kimball case involved an employer whose fiduciary obligations
to his employees were uncertain. The present case involves an insurer whose duty of good faith
in dealing with the insured is well established. (See 13 Appleman, Insurance Law and Practice
37; Vance, Insurance (1930) 74.) It is likewise unnecessary to dwell upon the contention that the
insurer's duty of good faith to its insured arises at the time of contracting and persists throughout
the period when premiums are paid and no return is sought, but that when a loss occurs and the
insured seeks to obtain the compensation provided in the contract, the parties deal at arm's length.
It is sufficient to hold that the equitable considerations that justify relief in this case are applicable
whether defendant violated a legal duty in failing to disclose its intention to set up this technical
defense, or whether it is now merely seeking the aid of a court in sustaining a plea that would
enable it to obtain an unconscionable advantage and enforce a forfeiture. *412


The judgment is reversed with directions to the trial court to overrule the demurrer.


Gibson, C. J., Shenk, J., and Carter, J., concurred.


SCHAUER, J.,


Concurring and Dissenting.


I concur in the judgment but reach my conclusion upon a different ground and dissent from certain
propositions declared in the majority opinion as hereinafter indicated. That opinion, in effect,
reviews the judgment which was rendered in the municipal court in the preceding action. I agree
with the majority statement by Mr. Justice Traynor that, upon the facts as pleaded here, it appears
that in the municipal court action “defendant's motion for nonsuit should have been denied.” But
concluding that the municipal court erred at that time in that action is immaterial on this appeal.
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The fact remains that the municipal court did grant the motion, did determine that such action was
prematurely brought, and did enter judgment of dismissal. We have no power, on this appeal from
the judgment of another court in another action, to vacate the judgment in the previous action in
the municipal court. We cannot revive that action in the guise of sustaining this one. The only
materiality of that one here concerns not what should have been done but what was done.


As a secondary basis for its conclusion Justice Traynor's opinion declares, “Defendant's position
would not be improved had the action [in the municipal court] in fact been premature, for defendant
had lost the privilege to urge this defense by failing to plead it plainly and to assert it promptly.
... Defendant's plea of prematurity was a dilatory plea in abatement, unrelated to merits and not
asserted for nearly a year after plaintiff's action was filed. Under these circumstances defendant
loses its privilege to raise it.” (Italics added.) I do not know whether Justice Traynor intends to
imply that the trial court in such a situation loses jurisdiction to entertain a special dilatory plea
or merely errs in sustaining it. If he means the former it seems to be a rather drastic innovation
of law to promulgate without precedent, and if he means the latter, then, obviously, his attack
on the municipal court judgment is collateral. Assuming that that court abused its discretion in
entertaining the dilatory plea when it was so tardily raised, nevertheless, that court, not this one,
possessed the jurisdiction to, and did, pass on the plea. The action in *413  the municipal court,
erroneously or otherwise, was ended by the judgment of dismissal. The new action, in which this
appeal is taken, was not commenced until the complaint in it was filed. (Code Civ. Proc., §§ 350
and 405.) That date is February 25, 1941, and it is with that date we must reckon in determining
whether the action is barred by the statute of limitations.


In seeking to avoid the bar of the statute here Justice Traynor goes on to declare that “The statutes
of most states provide that when an action is brought in good time and diligently pursued, but
defeated by some technicality unrelated to the merits, a new action may be brought within a certain
period, usually six months or a year, which shall be deemed a continuance of the former action.
... In any event, this court is not powerless to formulate rules of procedure where justice demands
it. ... Since this action is in reality a continuance of the earlier action involving the same parties,
facts and causes of action, and was promptly filed after entry of judgment on the nonsuit, plaintiff
should not be deprived of a trial on the merits because he failed to seek other remedies in the
Municipal Court.” (Italics added.) While legislation such as that which Justice Traynor says “The
statutes of most states provide” would seem desirable under the circumstances of the case before
us, the fact remains that in California the statutes do not so provide. I do not feel at liberty to concur
in supplying the lacking legislation. Statutes of limitation are more than “rules of procedure.”
In addition to the fact that the prescribing of limitation periods, otherwise than by contract, is
essentially a legislative function, it is the law that parties acquire vested rights through the operation
of statutes (or contracts) of limitation when the prescribed period has completely run and even the
Legislature cannot retroactively enlarge a period which has expired. (See Peiser v. Griffin (1899),
125 Cal. 9, 14 [57 P. 690]; Chambers v. Gallagher (1918), 177 Cal. 704, 708-709 [171 P. 931].)
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Hence we have no right to innovate the amendment decreed by the majority opinion and give it
retroactive effect.


But there is a sound basis upon pre-existing statutes for reaching the conclusion that the present
action is not barred. The Legislature has fixed four years (Code Civ. Proc., § 337] as being
ordinarily the reasonable period within which an action founded upon an instrument in writing
shall be *414  brought, but by the provisions of sections 2070 and 2071 of the Insurance Code has
prescribed “fifteen months next after the commencement of the fire” as the period within which
an action for the recovery of a claim upon a fire insurance policy must be instituted. This special
limitation is required to be set forth in every policy and, by reason of such statute, it is to be
deemed included in every policy, regardless of whether it is actually written therein. (See Brown
v. Ferdon (1936), 5 Cal.2d 226, 230 [54 P.2d 712]; Hales v. Snowden (1937) 19 Cal.App.2d 366,
369 [65 P.2d 847]; Mueller v. Elba Oil Co. (1942), 21 Cal.2d 188, 204 [130 P.2d 961]; Fernelius v.
Pierce (1943), 22 Cal.2d 226, 243 [138 P.2d 12]; Baugh v. Rogers (1944), 24 Cal.2d 200, 215 [148
P.2d 633].) It derives its effectiveness from the statute. The same statute also prescribes certain
requirements as to notification, proof, ascertainment of loss, and lapse of time, which must be
met before an action can be “sustained.” It specifically provides that “No suit or action ... for the
recovery of any claim shall be sustained, until after full compliance by the insured with all of the
foregoing requirements, nor unless begun within fifteen months next after the commencement of
the fire.” (Italics added.)


The meaning of the word “sustained,” and the effect of the clause in which it appears, might
be open to argument if the defendant here had not already committed itself to its understanding
of a definite meaning for that word and the clause, and enforced that meaning on the plaintiff.
This section, on its face, would seem open to the meaning that an action on the policy could be
commenced at any time “within fifteen months next after the commencement of the fire” but that it
could not be “sustained,” as by a judgment for plaintiff, until the lapse of the required time, etc. But
the meaning attributed to the clause by defendant, and adopted by the municipal court in granting
defendant's motion for nonsuit, is not merely that an action assertedly prematurely brought can
be abated during the incompetent period and until the specified requirements have been met, but
is, rather, that such an action must be dismissed. In other words, the position of the defendant,
as invoked in the preceding action, and held by the court in a judgment which has become final,
is that the provision in question amounts to a statutory prohibition staying the commencement of
the action. Defendant cannot be *415  permitted to invoke the benefits of a statutory prohibition
against the commencement of an action on the policy without also bearing the burden of such
statutory prohibition. Section 356 of the Code of Civil Procedure is a general law of the state,
applicable under the circumstances shown. It provides that “When the commencement of an action
is stayed by ... statutory prohibition, the time of the continuance of the ... prohibition is not part
of the time limited for the commencement of the action.” Excluding the time during which, on
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defendant's theory, plaintiff was prohibited from commencing the action, his second complaint
was filed in time.


For the reasons above stated I concur in the judgment of reversal.


EDMONDS, J.


Some months ago, upon an opinion written by Mr. Justice Traynor, this court affirmed the judgment
in favor of the insurer. (Bollinger v. National Fire Ins. Co., * (Cal.) 147 P.2d 611.) I concurred in
the decision and nothing was developed upon the rehearing to change my views that the applicable
law was then correctly applied to the uncontroverted facts. The present discussion of my associate
omits all reference to the principal contentions of the parties and places the decision upon a ground
correctly designated by Mr. Justice Schauer as judicial legislation. I assert with confidence that
the rule of procedure which is now promulgated as justification for reversing the judgment has
no sound legal basis, and I adhere to the principles which were stated and applied in the former
opinion.


* Rehearing granted.


In California, all fire insurance must be written upon a standard form of policy which, in part,
provides: “No suit or action on this policy for the recovery of any claim shall be sustained, until
after full compliance by the insured with all of the foregoing requirements, nor unless begun within
fifteen months next after the commencement of the fire.” (Ins. Code, § 2071.) The fire which
occasioned the damage for which the appellant demands reimbursement occurred about eighteen
months before this action was filed. Relying upon the provision of the statutory policy, the insurer
demurred upon the ground that the action was begun subsequent to the expiration of the period
of limitation. The trial court sustained the demurrer without leave to amend, and entered *416
judgment for the insurer. The issue, consequently, concerns the propriety of that ruling.


The language of the policy, the appellant asserts, must be interpreted as permitting an insured to
commence an action within fifteen months from the time the cause of action accrues, which, he
declares, is the date “it was first possible to file a suit under the policy” after the amount of loss has
been ascertained. The courts of a small minority of states have so construed policy provisions such
as the one required by our statute. (Ellis v. Council Bluffs Ins. Co., 64 Iowa 507 [20 N.W. 782];
German Ins. Co. v. Fairbank, 32 Neb. 750 [49 N.W. 711, 29 Am.St.Rep. 459]; Sample v. London
etc. F. Ins. Co., 46 S.C. 491 [24 S.E. 334, 57 Am.St.Rep. 701, 47 L.R.A. 696]; Boston Marine Ins.
Co. v. Scales, 101 Tenn. 628 [49 S.W. 743]; Hong Sling v. Royal Ins. Co., 8 Utah 135 [30 P. 307];
McFarland & Steele v. Peabody Ins. Co., 6 W.Va. 425.) The great weight of authority, however,
holds that the clear terms of such a limitation will be enforced and, accordingly, a policy providing
that no action will be sustained “unless begun within fifteen months next after commencement
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of the fire” simply fixes a period beyond which the insured may not sue. (Provident Fund Soc.
v. Howell, 110 Ala. 508 [18 So. 311]; Daly v. Concordia Fire Ins. Co., 16 Colo.App. 349 [65 P.
416]; Chichester v. New Hampshire Fire Ins. Co., 74 Conn. 510 [51 A. 545]; Gibraltar Fire &
Marine Ins. Co. v. Lanier, 64 Ga.App. 269 [13 S.W.2d 27]; Maxwell Bros. v. Liverpool etc. Ins.
Co., 12 Ga.App. 127 [76 S.E. 1036]; McDaniel v. German-American Ins. Co., 134 Ga. 189 [67
S.E. 668]; Williams v. Greenwich Ins. Co., 98 Ga. 532 [25 S.E. 31]; Trichelle v. Sherman & Ellis
Inc., 259 Ill.App. 346; Western Coal etc. Co. v. Traders Ins. Co., 122 Ill.App. 138; Colonial Mut.
F. Ins. Co. v. Ellinger, 112 Ill.App. 302; Oakland Home Ins. Co. v. Allen, 1 Kan.App. 108 [40 P.
928]; State Ins. Co. of Des Moines v. Stoffels, 48 Kan. 205 [29 P. 479]; Smith v. Herd, 110 Ky.
56 [60 S.W. 841, 1121]; Owen v. Howard Ins. Co., 87 Ky. 571 [10 S.W. 119]; Guccione v. New
Jersey Ins. Co. (La.App.) 167 So. 845; Tracy v. Queen City F. Ins. Co., 132 La. 610 [61 So. 687,
Ann.Cas.1914D 1145]; Blanks v. Hibernia Ins. Co., 36 La.Ann. 599; Carraway v. Merchants Mut.
Ins. Co., 26 La.Ann. 298; Earnshaw v. Sun Mut. Aid Soc., 68 Md. 465 [12 A. 884, 6 Am.St.Rep.
460]; Metropolitan Life Ins. Co. v. Dempsey, 72 Md. 288 [19 A. 642]; Fullam v. New *417  York
Union Ins. Co., 7 Gray (Mass.) 61 [66 Am.Dec. 462]; Little v. Phoenix Ins. Co., 123 Mass. 380
[25 Am.Rep. 96]; Dahrooge v. Rochester-German Ins. Co., 177 Mich. 442 [143 N.W. 608, 48
L.R.A.N.S. 906]; Shackett v. People's Mut. Ben. Soc., 107 Mich. 65 [64 N.W. 875]; Peck v. German
F. Ins. Co., 102 Mich. 52 [60 N.W. 453]; Rottier v. German Ins. Co., 84 Minn. 116 [86 N.W. 888];
Willoughby v. St. Paul German Ins. Co., 68 Minn. 373 [71 N.W. 272]; Grigsby v. German Ins. Co.,
40 Mo.App. 276; Bradley v. Phoenix Ins. Co., 28 Mo.App. 7; Glass v. Walker, 66 Mo. 32; Ignazio
v. Fire Assn. of Phila., 98 N.J.L. 602 [121 A. 456]; Electric Gin Co. v. Fireman's Fund Ins. Co.,
39 N.M. 73 [39 P.2d 1024]; Biloz v. Tioga etc. Assn., 21 N.Y.S.2d 643 [affd. 23 N.Y.S.2d 460];
Hamilton v. Royal Ins. Co., 156 N.Y. 327 [50 N.E. 863, 42 L.R.A. 485]; King v. Watertown F. Ins.
Co. 47 Hun. (N.Y.) 1; Rouse v. Old Colony Ins. Co., 203 N.C. 345 [166 S.E. 177]; Welch v. Phoenix
Assur. Co., 192 N.C. 809 [136 S.E. 117]; John Tatham & Co. v. Liverpool etc. Ins. Co., 181 N.C.
434 [107 S.E. 450]; Travelers' Ins. Co. v. California Ins. Co., 1 N.D. 151 [45 N.W. 703, 8 L.R.A.
769]; Appel v. Cooper Ins. Co., 76 Ohio 52 [80 N.E. 955, 10 Ann.Cas. 821, 10 L.R.A.N.S. 674];
Lucas v. Life Ins. Co. of Virginia (Ohio App.), 42 N.E.2d 674; United States F. Ins. Co. v. Swyden
175 Okla. 475 [53 P.2d 284]; Camden F. Ins. Assn. v. Walker, 111 Okla. 35 [238 P.462]; Wever v.
Pioneer F. Ins. Co., 49 Okla. 546 [153 P. 1146]; Egan v. Oakland Home Ins. Co., 29 Ore. 403 [42
P. 990, 54 Am.St.Rep. 798]; Miners Savings Bank v. Merchants F. Ins. Co., 131 Pa.Super, 21 [198
A. 495]; Howard Ins. Co. v. Hocking, 130 Pa. 170 [18 A. 614]; Schroeder v. Keystone Ins. Co.
(Penn.), 2 Phila. 286; Braunstein v. North River Ins. Co., 62 S.D. 561 [255 N.W. 463]; Kroeger v.
Farmers' Mut. Ins. Co., 52 S.D. 433 [218 N.W. 17]; Schlitz v. Lowell Mut. F. Ins. Co., 96 Vt. 334
[119 A. 516]; Morrell & Co. v. New England F. Ins. Co., 71 Vt. 281 [44 A. 358]; Virginia F. & M.
Ins. Co. v. Wells, 83 Va. 736 [3 S.E. 349]; Virginia F. & M. Ins. Co. v. Aiken, 82 Va. 424; Hefner
v. Great Amer. Ins. Co., 126 Wash. 390 [218 P. 206]; State Ins. Co. v. Meesman, 2 Wash. 459 [27
P. 77, 26 Am.St.Rep. 870]; Hart v. Citizens Ins. Co., 86 Wis. 77 [56 N.W. 332, 39 Am.St.Rep.
877, 21 L.R.A. 743]; McFarland v. Railway etc. Accident Assn., 5 Wyo. 123 [38 P. 347, 677, 63
Am.St.Rep. 29, 27 A.L.R. 48].)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895011221&pubNum=734&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895011221&pubNum=734&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1901013625&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1901013625&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1902015559&pubNum=161&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941105091&pubNum=360&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941105091&pubNum=360&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1929116899&pubNum=713&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913020278&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913020278&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1910013125&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1910013125&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1896009377&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1930004788&pubNum=433&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1930004788&pubNum=433&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1905023734&pubNum=433&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1904022534&pubNum=433&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1904022534&pubNum=433&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895012889&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895012889&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892009811&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1901009332&pubNum=712&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_712_1121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_712_1121 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1901009332&pubNum=712&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_712_1121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_712_1121 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1888167085&pubNum=712&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936123962&pubNum=734&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936123962&pubNum=734&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913000595&pubNum=734&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913000595&pubNum=734&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1884022509&pubNum=476&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1874015823&pubNum=476&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1874015823&pubNum=476&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1888172176&pubNum=161&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1888172176&pubNum=161&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890011689&pubNum=161&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1856009778&pubNum=2375&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1856009778&pubNum=2375&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1856009778&pubNum=133&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1877009331&pubNum=521&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1877009331&pubNum=521&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913000766&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913000766&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895005120&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1894004191&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1894004191&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1901001683&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897005378&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890188355&pubNum=556&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890188355&pubNum=556&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1887173642&pubNum=556&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1877014856&pubNum=555&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923113355&pubNum=161&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923113355&pubNum=161&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935104116&pubNum=661&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935104116&pubNum=661&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940128795&pubNum=602&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940130822&pubNum=602&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1898002540&pubNum=577&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1897004368&pubNum=473&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1888175945&pubNum=2430&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1888175945&pubNum=2430&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932104127&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927105333&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927105333&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921102277&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921102277&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890005506&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890005506&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=622&cite=76OH52&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1907003764&pubNum=577&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1900142963&pubNum=578&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936121316&pubNum=661&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936121316&pubNum=661&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925120257&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915023409&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915023409&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895012421&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895012421&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938114844&pubNum=659&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938114844&pubNum=161&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938114844&pubNum=161&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1889001579&pubNum=161&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1857012191&pubNum=678&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1857012191&pubNum=678&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1934109069&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1928111841&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1928111841&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923112546&pubNum=161&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923112546&pubNum=161&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1899015044&pubNum=161&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1887164122&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1887164122&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1886015286&pubNum=784&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923103099&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923103099&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1891009284&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1891009284&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1893003731&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1893003731&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1894011976&pubNum=832&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1894011975&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_660_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_660_677 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1894011975&pubNum=2150&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1894011975&pubNum=2150&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923112860&pubNum=104&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Bollinger v. National Fire Ins. Co. of Hartford, Conn., 25 Cal.2d 399 (1944)
154 P.2d 399


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 16


The decisions in California follow this rule and hold that an *418  insured must begin his action
within fifteen months from the date of loss. (Tebbets v. Fidelity & Casualty Co., 155 Cal. 137 [99
P. 501]; Garido v. American Cent. Ins. Co., 2 Cal. Unrep. 560 [8 P. 512]; Harlow v. American
Equitable Assur. Co., 87 Cal.App. 28 [261 P. 499]; Fitzpatrick v. North American Acc. Ins. Co.,
18 Cal.App. 264 [123 P. 209].) The appellant insists, however, that in Case v. Sun Ins. Co., 83
Cal. 473 [23 P. 534, 8 L.R.A. 48], the court followed the minority rule. But in that case the insurer
exacted compliance with policy provisions which required thirteen months to complete although
the contract restricted the commencement of an action to “within twelve months next after the fire
shall occur.” Under those circumstances the limitation was held unenforceable. A similar situation
was shown in Bennett v. Modern Woodmen, 52 Cal.App. 581 [199 P. 343], because giving literal
effect to the insurer's by-laws, the remedy of the beneficiary was suspended until the organization
rejected her claim although the period of limitation was then running. Otherwise stated, the by-
laws which the insurer there relied upon gave it the opportunity to delay action until the period
of limitation had expired.


In the present case, less than ninety days after the fire the appellant and the insurance company
agreed upon the amount of the loss which, by the terms of the statutory policy, was payable thirty
days thereafter. The present action was commenced about eighteen months after the date of the fire
and thirteen months after the loss was payable. Moreover, had the insurance company exacted full
compliance with every provision of the policy, the amount of the loss would have become payable
not more than five months after the fire, and the limitation of fifteen months for the commencement
of an action gave the insured ten months in which to sue. In other words, by the terms of the policy
contract, the time for bringing an action could not have been reduced to less than ten months and
because in the present case the amount of the loss was promptly agreed upon, the insured had
thirteen months within which to pursue his remedy.


Certainly this situation is entirely different from that shown in either Case v. Sun Ins. Co., supra, or
Bennett v. Modern Woodmen, supra, and it affords no justification for applying the doctrine relied
upon by a few courts for the purpose of relieving from policy provisions which unduly shortened
the *419  period of limitation by policy covenants. (See 41 Yale L.J. 1069.) In a number of states
the Legislature has adopted a statute either prohibiting any limitation by contract or providing for
a specified time after accrual of the cause of action for the commencement of the action. But in
jurisdictions having no statutory prohibition against policy limitations, the rule is that although
parties to a contract may agree upon a limitation period less than that provided by statute generally,
a reasonable time must be allowed for the commencement of an action. (Tebbets v. Fidelity &
Casualty Co., supra; Fitzpatrick v. North American Acc. Ins. Co., supra; Harlow v. American
Equitable Assur. Co., supra; Beeson v. Schloss, 183 Cal. 618 [192 P. 292]; Fageol T. & C. Co. v.
Pacific Indemnity Co., 18 Cal.2d 748 [117 P.2d 669].) According to the doctrine of these cases,
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the form of policy required by the Insurance Code of this state (§ 2071) unquestionably provides
for a reasonable period within which to sue.


In the opinion of Mr. Justice Traynor, it is implicitly admitted that, under ordinary circumstances,
an action must be commenced within fifteen months after the date of the fire, and that the limitation
is not unreasonable. There is the further implication that the insurer is not estopped, nor did it waive
the right to assert that the present action is barred. However, the opinion avoids the consequence of
the principles formerly deemed controlling by formulating a rule of procedure heretofore unknown
in this state, to the effect that when an action is brought in good time and diligently pursued, but
defeated by some technicality unrelated to the merits, a new action may be commenced within a
reasonable time, which shall be deemed a continuance of the former action. The asserted basis for
such relief is that the legislative enactments of several states so provide, and the justification for
its adoption by this court is said to be that in the present case the end to be achieved justifies the
means. Judicial decision should not rest upon that doctrine.


Admittedly the appellant finds himself in unfortunate circumstances. But those circumstances were
of his own choosing and his plight is no different from that of a multitude of litigants against whom
this court has applied clear rules of law. And contrary to the intimation raised by dictum in the
majority opinion, the appellant's position was not occasioned by any unreasonable conduct of the
insurer. Although it is said that the situation of the plaintiff at the present time *420  is attributable
to the improper ruling of the trial court in the original action granting the insurer's motion for a
nonsuit, the record shows no allegation nor claim by him that the company obtained extensions of
time for the designed purpose of causing the period of limitations to expire, that the continuances
were improper or not for good cause, or that the insurer affirmatively misled him by lulling him
into a sense of false security.


On the contrary, it appears that the appellant, an attorney at law, consented to the continuances
granted the company. He is charged with notice of the provisions of his policy (Madsen v. Maryland
Casualty Co., 168 Cal. 204 [142 P. 51]; Rice v. California-Western States Life Ins. Co., 21
Cal.App.2d 660 [70 P.2d 516]) and the state of the law governing his suit. Implicit in the present
holding of Mr. Justice Traynor, however, is the assumption that in some unspecified manner the
insurer took unfair advantage of the appellant and, consequently, justice demands that this court
create a remedy. The so-called “factual background of this action,” warrants no such assumption;
on the contrary, controlling principles compel the conclusion that according to settled rules of law
the insurer took no undue advantage of Bollinger. He and the insurance company were adversaries
in an action at law and as such entitled to deal at arm's length. The company was under no duty to
warn Bollinger that his action would be forfeited if he did not commence a proper action within
the time limited by the policy (Fleishbein v. Western Auto S. Agency, 19 Cal.App.2d 424 [65 P.2d
928]; Wilhelmi v. Des Moines Ins. Co., 103 Iowa 532 [72 N.W. 685]; Howard Ins. Co. v. Hocking,
130 Pa.St. 170 [18 A. 614]; Travelers' Ins. Co. v. California Ins. Co., supra) nor to warn him that
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it intended to rely on strict enforcement of the policy provisions. The rule that the insurer and the
insured owe each other a high degree of good faith in contracting (Vance on Insurance (2d ed.,
1930), pp. 74-75) does not in any sense affect their position as adversaries in a court of law for, in
litigation, they face each other in an entirely different capacity having entirely different incidents.


Unquestionably Bollinger chose to follow a course by which, according to the former rule of
decision in this state, he lost his right of action. I concur in the conclusions of Mr. Justice Schauer
that the ruling in the first suit brought by Bollinger *421  is immaterial to the present litigation
and that this court should not countenance a collateral attack upon the former judgment of nonsuit.
But if it is to be considered, as stated by Mr. Justice Traynor the determination was incorrect,
because “an unconditional denial of liability by the insurer after the insured has incurred loss and
made claim under the policy gives rise to an immediate cause of action.” Bollinger therefore had
an effective remedy by appeal which he did not invoke. Instead of doing so he commenced the
present action, alleging that by its conduct the insurer waived the right to rely upon the provisions
of the policy, and the court now devises an extraordinary remedy to relieve a litigant who instead
of taking an appeal from an erroneous judgment, sued in another court upon the same claim.


The rule now applied is said to be one of procedure, but it determines the substantive rights of the
parties and, in addition, operates retroactively to interfere with vested rights acquired by virtue of
the term of the policy contract and the Insurance Code. And if the remedy is a part of the common
law, it certainly directly conflicts with constitutional and statutory provisions. To me, the question
for decision is readily determinable by fundamental principles which have long been recognized
and applied. Accordingly, and even more particularly for the reasons well stated by Mr. Justice
Traynor upon the previous decision of this case, I am of the opinion that the judgment should be
affirmed.


Curtis, J., concurred.
Respondent's petition for a rehearing was denied January 4, 1945. Edmonds, J., Schauer, J., and
Spence, J., voted for a rehearing. *422


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Court of Appeal, First District, Division 4, California.


BRISBANE LODGING, L.P., Plaintiff and Appellant,
v.


WEBCOR BUILDERS, INC. et al., Defendants and Respondents.


A132555
|


Filed June 3, 2013
|


Certified for Partial Publication. *


* Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is certified
for publication with the exception of sections 5, 6, and 7 of part III.


Synopsis
Background: Hotel construction project owner brought latent construction defect action against
builder for breach of contract, negligence, and breach of implied and express warranties. Builder
filed motion for summary judgment based on the statute of limitations. The Superior Court, San
Mateo County, No. CIV473170, Joseph Scott, J., granted summary judgment, and project owner
appealed.


[Holding:] The Court of Appeal, Ruvolo, P.J., held that as a matter of first impression, contract
provision abrogating delayed discovery rule was enforceable.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (10)


[1] Appeal and Error Construction, interpretation, and application in general
The interpretation of a contract is subject to de novo review where the interpretation does
not turn on the credibility of extrinsic evidence.
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4 Cases that cite this headnote


[2] Contracts Questions for jury
The question of whether a contract provision is illegal or contrary to public policy is a
question of law to be determined from the circumstances of each particular case.


5 Cases that cite this headnote


[3] Limitation of Actions Contracts in General
Limitation of Actions Torts
Generally, in both tort and contract actions, the statute of limitations begins to run upon
the occurrence of the last element essential to the cause of action.


7 Cases that cite this headnote


[4] Limitation of Actions Causes of action in general
The cause of action ordinarily accrues when, under the substantive law, the wrongful act
is done and the obligation or liability arises.


3 Cases that cite this headnote


[5] Limitation of Actions In general;  what constitutes discovery
Limitation of Actions Want of diligence by one entitled to sue
A cause of action accrues under the discovery rule when the plaintiff either (1) actually
discovered his injury and its negligent cause or (2) could have discovered injury and cause
through the exercise of reasonable diligence.


9 Cases that cite this headnote


[6] Limitation of Actions Covenants and Conditions
Limitation of Actions Negligence
Limitation of Actions Nature of harm or damage, in general
Limitation of Actions Contracts;  warranties
Actions founded upon a latent defect in the development of real property must be filed
within three or four years of discovery, depending on whether the action rests on breach
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of warranty or negligence, but in any case within 10 years of the date of substantial
completion of the improvement. Cal. Civ. Proc. Code §§ 337, 337.15, 338


[7] Limitation of Actions Agreements as to period of limitation
Provision in standard form contract between hotel construction project owner and builder
which essentially abrogated delayed discovery rule by stating that statute of limitations
began to run on date of substantial completion was not contrary to public policy and was
valid and enforceable; provision was freely entered into by parties represented by legal
counsel engaged in a sophisticated commercial construction project, parties were on equal
footing when negotiating the contract, and there was considerable sophisticated give and
take over the terms of the contract. Cal. Civ. Proc. Code §§ 337, 337.15, 338.


7 Cases that cite this headnote


[8] Contracts Public Policy in General
A party seeking to avoid enforcement of a contract on public policy grounds has the burden
to show that its enforcement would be in violation of the settled public policy of the state,
or injurious to the morals of its people.


2 Cases that cite this headnote


[9] Limitation of Actions Nature of statutory limitation
To the extent there is any recognizable public policy underlying statutes of limitations, it
is to limit the time within which claims may be brought, not to lengthen the time period.


5 Cases that cite this headnote


[10] Contracts Public Policy in General
Before labeling a contract as being contrary to public policy, courts must carefully inquire
into the nature of the conduct, the extent of public harm which may be involved, and
the moral quality of the conduct of the parties in light of the prevailing standards of the
community.


See 3 Witkin, Cal. Procedure (5th ed. 2008) Actions, § 508.


1 Case that cites this headnote
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**468  Counsel for Appellant: Fieldslaw, Gary D. Fields, Arlette B. Bolduc Esner, Chang &
Boyer, Stuart B. Esner, Holly N. Boyer


Counsel for Respondents: Gordon & Rees, S. Mitchell Kaplan, Don Willenburg, Gregory J.
Gangitano A132555, Brisbane Lodging, L.P. v. Webcor Builders, Inc.


RUVOLO, P.J.


*1253  I.


INTRODUCTION


In this action concerning a latent construction defect, Brisbane Lodging, L.P. **469  (Brisbane)
appeals from a summary judgment entered in favor of respondents Webcor Builders, Inc. and
Webcor Builders (collectively, Webcor). The construction contract executed by the parties included
a clause which provided that all causes of action relating to the contract work would accrue from the
date of substantial completion of the project. This contract provision clearly and unambiguously
abrogated the so-called delayed discovery rule, which would otherwise delay accrual of a cause of
action for latent construction defects until the defects were, or could have been, discovered. The
trial court concluded the clause was valid and enforceable, noting that the agreement “was one
between sophisticated parties seeking to define the contours of their liability.” Summary judgment
was then granted for Webcor after finding that Brisbane's action for latent construction defects
was time-barred.


In the published portion of this opinion, we conclude that public policy principles applicable to
the freedom to contract afford sophisticated contracting parties the right to abrogate the delayed
discovery rule by *1254  agreement. Under the clear language of the parties' contract, Brisbane's
action was untimely. The time for bringing Brisbane's claims against Webcor started to run upon
substantial completion of the project, and Brisbane's lawsuit was brought more than four years
after the agreed-upon accrual date, which was outside the applicable limitations period. (Code Civ.
Proc., §§ 337, 337.1.) 1  Accordingly, we affirm.


1 All statutory references are to the Code of Civil Procedure.


In the nonpublished portion of the opinion, we consider Brisbane's alternative arguments: (1) the
trial court's interpretation of the disputed clause was in direct conflict with other provisions of the
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contract; (2) Webcor's acceptance of responsibility for making repairs to its defective work more
than four years after substantial completion of the project raised a triable issue of fact as to whether
Webcor itself believed that the parties had not waived the delayed discovery rule; (3) even if the
delayed discovery rule was abrogated by contract, Webcor's post-completion conduct indicated it
waived its right to rely on this provision; and (4) a new statute of limitations period began from the
point in time when Webcor participated in making repairs after the project had been completed.
We reject these alternative arguments as well.


II.


FACTUAL BACKGROUND


On July 12, 1999, Brisbane and Webcor entered into a contract for the design and construction of
a 210–room, eight-story hotel, to be known as the Sierra Pointe Radisson Hotel (the Radisson).
Before execution, the agreement had been extensively negotiated between the parties. For example,
on March 8, 1999, Brisbane wrote to Webcor: “It is understood and agreed that negotiation of
contract documents and satisfaction of customary closing conditions and due diligence must be
satisfactory in form and substance to the parties and their respective counsel.” Revisions were made
by both parties to early contract drafts by striking out unacceptable provisions and by inserting
additional terms. The form of agreement with “mutually acceptable language,” was approved by
Brisbane.


The final contract contained the 1997 American Institute of Architects [AIA] “Standard Form of
Agreement Between Owner and Contractor (Cost Plus Fee), the AIA Document A201 General
Conditions” (AIA A201), and several attachments relating **470  to design requirements,
construction allowances, the “Radisson Hotel Design Standards,” and standard specifications
required by Brisbane's parent company.


*1255  One of the provisions of the AIA A201 addressed the commencement of the statutory
limitations period for work completed prior to substantial completion of the project:


“13.7 Commencement of Statutory Limitation Period


“13.7.1 As between the Owner and Contractor:


“.1 Before Substantial Completion. As to acts or failures to act occurring prior to the relevant
date of Substantial Completion, any applicable statute of limitations shall commence to run and
any alleged cause of action shall be deemed to have accrued in any and all events not later than
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such date of Substantial Completion....” (AIA A201, Article 13.7.1.1 (Article 13.7.1.1), original
bolding, capitalization omitted.)


It is undisputed that the Radisson was substantially completed on July 31, 2000.


In early 2005, Brisbane learned that there was a kitchen sewer line break which caused waste to
flow under the Radisson. It notified Webcor of the problem and undertook temporary repairs to
address the issue. By late March 2005, Webcor visited the site. It determined that the plumbing
problem was a latent defect, and that Therma Corporation (Therma), the plumbing contractor, was
responsible for the problem. Therma made repairs to the kitchen sewer line in July 2005.


About two years later, additional problems with the plumbing system arose. In October 2007,
Brisbane again informed Webcor and Therma of the situation. Both Webcor and Therma returned
to the Radisson to inspect the problem. Webcor thereafter notified Brisbane that it preferred to
have Therma perform the necessary exploratory work to identify the source of the leakage in the
kitchen sewer system. Therma did not make repairs, but did run a camera through a different
portion of the kitchen drainage pipe. The camera fell out of the pipe, indicating the pipe had become
disconnected. Therma failed to provide this information to Brisbane. In January 2008, Webcor
notified Brisbane that both Webcor and Therma considered the issue closed. Brisbane took issue
with that statement and responded that the matter “is certainly not closed.” Ultimately, Brisbane
discovered, among other things, that Therma had used ABS pipe material rather than cast iron pipe
for the sewer line, in violation of the Uniform Plumbing Code.


In May 2008, Brisbane filed a complaint against Webcor for breach of contract, negligence, and
breach of implied and express warranties. Webcor moved for summary judgment contending
that the action was barred by *1256  Article 13.7.1.1. It argued that, pursuant to that provision,
the statute of limitations for Brisbane's causes of action began to run on the date of substantial
completion. Brisbane opposed the motion, contending: (1) it had never agreed to waive its right
to sue for latent defects; (2) Article 13.7.1.1 was too vague to be interpreted as a waiver of the
provisions of section 337.15, which sets a maximum 10–year period to sue for latent defects; and,
(3) a clause purporting to abrogate the discovery rule would be against public policy.


The trial court ruled as a matter of law that Article 13.7.1.1 clearly and unambiguously abrogated
the delayed discovery rule and the provisions of section 337.15 which apply to claims arising out
of latent construction defects. Under Article 13.7.1.1, the latest date upon which Brisbane could
have commenced suit on its claims against **471  Webcor was July 31, 2004, four years after
substantial completion of the project (§§ 337, 337.1). Brisbane commenced its action on May 27,
2008, nearly four years later, making Brisbane's action untimely as a matter of law, and subject
to dismissal on summary judgment.
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III.


DISCUSSION


A. Standards of Review
We review a trial court's grant of summary judgment de novo. (Dore v. Arnold Worldwide, Inc.
(2006) 39 Cal.4th 384, 388–389, 46 Cal.Rptr.3d 668, 139 P.3d 56.) “In performing our de novo
review, we must view the evidence in a light favorable to [the] plaintiff as the losing party [citation],
liberally construing [its] evidentiary submission while strictly scrutinizing [the] defendant['s]
own showing, and resolving any evidentiary doubts or ambiguities in [the] plaintiff's favor.
[Citations.]” (Saelzler v. Advanced Group 400 (2001) 25 Cal.4th 763, 768–769, 107 Cal.Rptr.2d
617, 23 P.3d 1143.) Summary judgment is proper “if all the papers submitted show that there is no
triable issue as to any material fact and that the moving party is entitled to a judgment as a matter
of law ....” (§ 437c, subd. (c); Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843, 107
Cal.Rptr.2d 841, 24 P.3d 493.)


[1]  [2] The “interpretation of a contract is subject to de novo review where the interpretation
does not turn on the credibility of extrinsic evidence. [Citation.]” (Morgan v. City of Los Angeles
Bd. of Pension Comrs. (2000) 85 Cal.App.4th 836, 843, 102 Cal.Rptr.2d 468; accord, People ex
rel. Lockyer v. R.J. Reynolds Tobacco Co. (2003) 107 Cal.App.4th 516, 520, 132 Cal.Rptr.2d 151.)
Moreover, the question of whether a contract provision is illegal or *1257  contrary to public
policy “is a question of law to be determined from the circumstances of each particular case.
[Citation.]” (Jackson v. Rogers & Wells (1989) 210 Cal.App.3d 336, 349–350, 258 Cal.Rptr. 454.)


B. Analysis


1. Principles Governing Accrual of Construction Defect Causes of Action
[3]  [4]  [5] Generally, in both tort and contract actions, the statute of limitations “begins to run
upon the occurrence of the last element essential to the **472  cause of action.” (Neel v. Magana,
Olney, Levy, Cathcart & Gelfand (1971) 6 Cal.3d 176, 187, 98 Cal.Rptr. 837, 491 P.2d 421.) “The
cause of action ordinarily accrues when, under the substantive law, the wrongful act is done and
the obligation or liability arises....” (3 Witkin, Cal. Procedure (5th ed. 2008) Actions, § 493, p.
633.) To ameliorate the harsh effects of that rule, a number of exceptions have developed by statute
and judicial decision, “[t]he most important” one being the delayed discovery rule. (3 Witkin,
Cal. Procedure, supra, Actions, § 497, p. 635; see Norgart v. Upjohn Co. (1999) 21 Cal.4th 383,
397, 87 Cal.Rptr.2d 453, 981 P.2d 79.) A cause of action accrues under the discovery rule when
the “ ‘plaintiff either (1) actually discovered his injury and its negligent cause or (2) could have
discovered injury and cause through the exercise of reasonable diligence....’ [Citations.]” (Leaf v.
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City of San Mateo (1980) 104 Cal.App.3d 398, 407, 163 Cal.Rptr. 711 (Leaf ), italics omitted.)
The delayed discovery rule has been applied in “cases where it is manifestly unjust to deprive
plaintiffs of a cause of action before they are aware that they have been injured.” (Id. at pp. 406–
407, 163 Cal.Rptr. 711.) The rule protects a plaintiff who is “ ‘blamelessly ignorant’ ” of his cause
of action. (Id. at p. 408, 163 Cal.Rptr. 711.)


“This discovery rule takes into account the policy of deciding cases on the merits as well as
the policies underlying the statute of limitations (to prevent stale claims and to require diligent
prosecution). ‘Because a plaintiff is under a duty to reasonably investigate and because a suspicion
of wrongdoing, coupled with a knowledge of the harm and its cause, will commence the limitations
period, suits are not likely to be unreasonably delayed, and those failing to act with reasonable
dispatch will be barred. At the same time, plaintiffs who file suit as soon as they have reason to
believe that they are entitled to recourse will not be precluded.’ [Citation].” (Goldrich v. Natural
Y Surgical Specialties, Inc. (1994) 25 Cal.App.4th 772, 779, 31 Cal.Rptr.2d 162.)


*1258  “In 1967, the Legislature responded in part to these developments by adopting section
337.1. [Citation.] This statute provides that recovery for death, injury, or damage caused by a
‘patent deficiency’ (§ 337.1, subd. (a), italics added) in the design, supervision, or construction
of an improvement to realty must be sought within four years after substantial completion of
the improvement. [Citation.] A ‘patent deficiency’ is defined as one ‘apparent by reasonable
inspection.’ [Citation.]” (Lantzy v. Centex Homes (2003) 31 Cal.4th 363, 374, 2 Cal.Rptr.3d 655,
73 P.3d 517 (Lantzy ).) However, under section 337.1, the building industry remained liable
indefinitely for undiscovered defects. (Ibid.) In 1971, the Legislature enacted section 337.15,
placing an outside 10–year limit on actions arising out of latent construction defects. (Lantzy, at
pp. 375–377, 2 Cal.Rptr.3d 655, 73 P.3d 517.)


“[F]aced with a developing body of common law on the subject, [the Legislature] carefully
considered how to provide a fair time to discover construction defects, ... while still protecting
a vital industry from the damaging consequences of indefinite liability exposure. For latent
deficiencies, the lawmakers rejected shorter periods in favor of a limit in the upper range of those
previously adopted by other jurisdictions.” (Lantzy,supra, 31 Cal.4th at p. 377, 2 Cal.Rptr.3d 655,
73 P.3d 517, italics added.)


In relevant part, section 337.15 provides: “(a) No action may be brought to recover damages
from any person ... who develops real property or performs or furnishes the design, specifications,
surveying, planning, supervision, testing, or observation of construction or construction of
an improvement to real property more than 10 years after the substantial completion of the
development or improvement for any of the following: [¶] (1) Any latent deficiency in the design,
specification, surveying, planning, supervision, or observation of construction or construction of
an improvement to, or survey of, real property [and][¶] (2) Injury to property ... arising out of any
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such latent deficiency. [¶] (b) As used in this section, ‘latent deficiency’ means a deficiency which
is not apparent by reasonable inspection.”


[6] Section 337.15, is an “ordinary, procedural statute of limitations,” and when read together with
sections 337 and 338, “[it] enacts ... a two-step limitation; actions founded upon a latent defect in
the development of real property must be filed within three or four years of discovery, depending
on whether the action rests on breach of warranty or negligence, but in any case within ten years
of the date of substantial completion of the improvement.” (Regents of University of California
v. Hartford Acc. & Indem. Co. (1978) 21 Cal.3d 624, 641–642, 147 Cal.Rptr. 486, 581 P.2d 197
(Regents ).)


**473  *1259  2. The AIA Contract Language Adopted by the Parties in Article 13.7.1.1
[7] As noted, the parties agreed in Article 13.7.1.1 that “any applicable statute of limitations shall
commence to run and any alleged cause of action shall be deemed to have accrued in any and all
events not later than such date of Substantial Completion....” This provision is the AIA standard
accrual provision and, at the time, was in wide usage throughout the United States. It has been
recognized that “[f]or the construction industry the standard form contract—particularly the AIA
Standard Document set—has in several respects served as a surrogate for a commercial code. The
AIA contract developed gradually over the generations in company with an expanding body of
experience in the field and in the courts, and was adopted verbatim, adapted, or parroted in a
vast percentage (perhaps the majority) of private commercial contracts. It offers industry actors a
degree of coherence, certainty and uniformity. Depending on one's point of view, it may also serve
as a backdrop for performance which more or less reflects commercial realities and competing
participant concerns.” (Reconstructing Construction Law: Reality and Reform in a Transactional
System (1998) Wis. L.Rev. 463, 485.)


While the enforceability of the 1997 AIA standard contract accrual waiver presents a question of
first impression in California, numerous out-of-state authorities have examined this same clause;
and without exception, have concluded the provision altered the normal rules governing accrual
of causes of action, including the delayed discovery rule, and was valid and enforceable. (See,
e.g., Old Mason's Home v. Mitchell (Ky.Ct.App.1995) 892 S.W.2d 304, 305–307; College of Notre
Dame v. Morabito (Md.App.2000) 132 Md.App. 158, 752 A.2d 265, 271–276; Northridge Homes,
Inc.v. John W. French & Associates, Inc. (Mass.Super., Nov. 15, 1999) 10 Mass.L.Rptr. 690, 1999
WL 1260285; Oriskany Cent. School Dist. v. Edmund J. Booth Architects (1994) 206 A.D.2d 896,
615 N.Y.S.2d 160 (N.Y.App.Div.1994), aff'd,85 N.Y.2d 995, 630 N.Y.S.2d 960, 654 N.E.2d 1208
(N.Y.1995); Gustine Uniontown v. Anthony Crane Rental (Pa.2006) 892 A.2d 830, 836–837.)


The reasoning of these out-of-state cases is fairly consistent and is ably represented by Harbor
Court Associates v. Leo A. Daly Co. (4th Cir.1999) 179 F.3d 147 (Harbor ). That case involved a
lawsuit by the developer of a condominium tower, office building, hotel, health club, and parking
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garage against the project's architect for tort and breach of contract claims alleging defective design
work by the architect. (Id. at p. 148.) The court, applying Maryland law, enforced a contractual
provision which specified that a cause of action between the owner and contractor commenced
to run upon substantial completion of the work in accordance with the applicable statute of
*1260  limitations. (Ibid.) The court observed that Maryland, like California, had adopted the
delayed discovery rule for purposes of establishing an accrual date “to relieve the ‘blamelessly
ignorant,’ [citation] of the ‘often harsh and unjust results which flow from [such] a rigid application
of the statute of limitations.’ [Citation.]” (Id. at p. 150.) However, the federal appeals court noted
that neither the courts nor the legislature of Maryland had ever stated that the discovery rule could
not be waived by contract. (Ibid.)


The Harbor court observed that Maryland had expressed “considerable reluctance to strike down
voluntary bargains on public policy grounds.” (Harbor,supra, 179 F.3d at p. 150.) Therefore, “[i]n
light of this established judicial commitment to **474  protecting individuals' efforts to structure
their own affairs through contract, we cannot conclude that the Maryland Court of Appeals would
decline to allow parties to contract around the state's default rule establishing the date on which
a relevant statute of limitations begins to run. This is especially true where, as here, the parties
to the agreement are sophisticated business actors who sought, by contract, to allocate business
risks in advance. That is, rather than rely on the ‘discovery rule,’ which prolongs the parties'
uncertainty whether or if a cause of action will lie, the parties to this contract sought to limit
that period of uncertainty by mutual agreement to a different accrual date.” (Id. at pp. 150–151,
italics added.) In concluding that Maryland law would allow the parties to waive the delayed
discovery rule by contract, it noted that all other states which had addressed the precise issue,
including Kentucky, New York, and Wisconsin, had similarly allowed the delayed discovery rule
to be waived or modified by contract. (Id. at p. 151.)


Although we are not bound to follow these out-of-state authorities, they reflect a broad consensus
as to the proper interpretation of the AIA's standard agreement's accrual provision under
circumstances identical to the circumstances present in this case—that is, where the provision was
freely entered into by parties represented by legal counsel engaged in a sophisticated commercial
construction project.


Since latent defects in construction are usually the types of defects an owner may not learn about
until years after completion, litigation often results over exactly when the owner discovered, or
should have discovered, the defect. (See, e.g., Creekridge Townhome Owners Assn. Inc.v. C. Scott
Whitten, Inc. (2009) 177 Cal.App.4th 251, 257-259, 99 Cal.Rptr.3d 258; Renown, Inc. v. Hensel
Phelps Construction Co. (1984) 154 Cal.App.3d 413, 420–421, 201 Cal.Rptr. 242; Leaf,supra,
104 Cal.App.3d at pp. 407–408, 163 Cal.Rptr. 711.) By tying the running of the applicable statute
of limitations to a date certain, the parties here negotiated to avoid the uncertainty surrounding the
discovery rule for the security of knowing the date beyond which they would no longer *1261  be
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exposed to potential liability. Like the out-of-state courts that have considered this provision, we
conclude that sophisticated parties should be allowed to strike their own bargains and knowingly
and voluntarily contract in a manner in which certain risks are eliminated and, concomitantly,
rights are relinquished.


3. Is the Accrual Provision Adopted by the Parties Void as Against California Public
Policy?


Notwithstanding the consistent line of out-of-state authorities enforcing the contract provision
adopted by the parties here, Brisbane argues that the contract provision should not be enforced
because it violates California's public policy. Specifically, Brisbane argues Article 13.7.1.1 is void
as against public policy because it “served to preclude Brisbane from relying on the delayed
discovery doctrine in pursuing its claims for the latent defects in Webcor's work that did not
manifest themselves until years after the construction project was complete.”


[8] In advancing this argument, Brisbane assumes a heavy burden. A party seeking to avoid
enforcement of a contract on public policy grounds has the burden “ ‘to show that its enforcement
would be in violation of the settled public policy of this state, or injurious to the morals of its
people. [Citation.]’ [Citations.]” ( **475  Bovard v. American Horse Enterprises, Inc. (1988) 201
Cal.App.3d 832, 839, 247 Cal.Rptr. 340.) Courts have been cautious not to “ ‘blithely apply[ ]
public policy reasons to nullify otherwise enforceable contracts.’ ” (Dunkin v. Boskey (2000) 82
Cal.App.4th 171, 183–184, 98 Cal.Rptr.2d 44 (Dunkin ); see also VL Systems, Inc.v. Unisen, Inc.
(2007) 152 Cal.App.4th 708, 713, 61 Cal.Rptr.3d 818.)


While Brisbane argues “the delayed discovery doctrine has been long recognized under California
law as being necessary to further California public policy,” it offers little insight into exactly
which public policies would be violated by enforcement of Article 13.7.1.1 under the facts and
circumstances here. Indeed, the delayed discovery rule has most often been described as an
equitable doctrine designed to achieve substantial justice in situations where one party has an unfair
advantage and it would be inequitable to deprive “an ‘otherwise diligent’ plaintiff in discovering
his cause of action. [Citations.]” (Berson v. Browning–Ferris Industries (1994) 7 Cal.4th 926, 931,
30 Cal.Rptr.2d 440, 873 P.2d 613; K.J. v. Arcadia Unified School Dist. (2009) 172 Cal.App.4th
1229, 1241, 92 Cal.Rptr.3d 1[“[c]ourts equitably may apply the delayed discovery doctrine to a
cause of action arising out of childhood sexual abuse”].) It is normally applied in situations where
there is a “fiduciary, confidential or privileged relationship”—basically, where individuals hold
“themselves out as having a special skill, or are *1262  required by statute to possess a certain
level of skill” and it is manifestly unfair to deprive plaintiffs of their cause of action before they
are aware that they have been injured. (Moreno v. Sanchez (2003) 106 Cal.App.4th 1415, 1424,
131 Cal.Rptr.2d 684 (Moreno ); Leaf, supra, 104 Cal.App.3d at pp. 406–407, 163 Cal.Rptr. 711.)
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[9] Further undercutting Brisbane's assertion that Article 13.7.1.1 is void as against public policy
is our Supreme Court's conclusion, stated almost a century ago, that “statutes [of limitations]
are regarded as statutes of repose, carrying with them, not a right protected under the rule of
public policy, but a mere personal right for the benefit of the individual, which may be waived.
[Citations.]” (Tebbets v. Fidelity and Casualty Co. (1909) 155 Cal. 137, 139, 99 P. 501; accord,
Hambrecht & Quist Venture Partners v. American Medical Internat., Inc. (1995) 38 Cal.App.4th
1532, 1548, 46 Cal.Rptr.2d 33 (Hambrecht ).) 2


2 To the extent there is any recognizable public policy underlying statutes of limitations, it
is to limit the time within which claims may be brought, not to lengthen the time period.
On this point, the court in Hambrecht, supra, 38 Cal.App.4th at page 1548, footnote 16, 46
Cal.Rptr.2d 33, noted: “Although Tebbets's waiver analysis has withstood the test of time,
subsequent Supreme Court cases have commented that the statutes of limitations do serve
public policies. (See Pashley v. Pacific Elec. Ry. Co. (1944) 25 Cal.2d 226, 228–229, 153 P.2d
325... [statutes of limitations further peace and welfare of society by preventing unexpected
enforcement of stale claims]; Scheas v. Robertson (1951) 38 Cal.2d 119, 125, 238 P.2d 982...
[same].)”


Similarly, the California Legislature itself has expressly recognized that statutory limitations
periods are not imbued with any element of nonwaivable “public policy,” and that private
agreements waiving a defense based on the statutes of limitations are valid and enforceable.
For example, section 360.5 specifically allows statutes of limitations generally to be waived
by written agreement. By enacting this statute, the Legislature has recognized that parties have
a contractual right to opt out of the statutorily mandated limitations periods. (See also Cowan
v. Superior Court (1996) 14 Cal.4th 367, 372, 58 Cal.Rptr.2d 458, 926 P.2d 438 [permitting
criminal defendant to waive statute of limitations].) Additionally, **476  California courts have
overwhelmingly granted contracting parties substantial freedom to shorten an otherwise applicable
statute of limitations, so long as the time allowed is reasonable. (See, e.g., Hambrecht,supra, 38
Cal.App.4th at pp. 1547–1548, 46 Cal.Rptr.2d 33 [noting California's broad rule allowing waiver
and citing cases upholding the shortening of the four-year statute of limitations governing breach
of a written contract to as short as three months].)


The foregoing legal authorities reflect the broader, longstanding established public policy in
California which respects and promotes the freedom of private parties to contract. ( *1263  Carma
Developers (Cal.) Inc. v. Marathon Development California, Inc. (1992) 2 Cal.4th 342, 363, 6
Cal.Rptr.2d 467, 826 P.2d 710, quoting In re Garcelon (1894) 104 Cal. 570, 591, 38 P. 414 [public
policy requires “ ‘that men of full age and competent understanding shall have the utmost liberty
of contract, and that their contracts when entered into freely and voluntarily shall be held sacred,
and shall be enforced by courts of justice’ ”].) Parties represented by counsel have even been
allowed to waive the protection of Civil Code section 1542, thereby giving up the right to bring
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suit on unknown or unsuspected claims at the time the contract is executed. 3  (See, e.g., Winet
v. Price (1992) 4 Cal.App.4th 1159, 1166–1169, 6 Cal.Rptr.2d 554 (Winet ); Salehi v. Surfside
III Condominium Owners Assn. (2011) 200 Cal.App.4th 1146, 1160–1161, 132 Cal.Rptr.3d 886
(Salehi ) [waiver of unknown claims extended to plumbing problems in condominium complex].)
This is true even if the parties claim to have intended something else. (See Salehi, at p. 1159, 132
Cal.Rptr.3d 886 [evidence of undisclosed subjective intent irrelevant to determining meaning of
contractual language]; Winet, at p. 1167, 6 Cal.Rptr.2d 554 [same].)


3 Civil Code section 1542 provides: “A general release does not extend to claims which the
creditor does not know or suspect to exist in his or her favor at the time of executing the
release, which if known by him or her must have materially affected his or her settlement
with the debtor.”


Consequently, we disagree with Brisbane's position that public policy supports an iron-clad,
universal rule that in all cases involving latent defects, the applicable statute of limitations cannot
begin to run until the defects were or should have been discovered, notwithstanding a contractual
agreement to the contrary. Instead, we believe that where the parties are on equal footing and where
there was considerable sophisticated give and take over the terms of the contract, those parties
should be given the ability to enjoy the freedom of contract and to structure risk-shifting as they see
fit without judicial intervention. While Brisbane now decries the unfairness of a contract provision
that may result in the loss of entitlement to sue for damages it did not discover in a timely fashion,
this is precisely the arrangement to which it agreed.


We also point out that the Legislature itself has limited the scope and effect of the delayed discovery
rule, even where it has not been waived by the parties. In enacting section 337.15, the Legislature
provided that if damage is caused by a latent defect in construction, the claim must be brought
no later than 10 years after the construction is substantially completed, regardless of whether the
plaintiff actually discovers the injury within the 10–year period. (See A & B Painting & Drywall,
Inc. v. Superior Court (1994) 25 Cal.App.4th 349, 355, 30 Cal.Rptr.2d 418 [§ 337.15 imposes
an absolute 10–year bar “regardless of discovery ” (italics added) ].) **477  The parties herein,
seeking to protect themselves “ ‘from the damaging consequences of indefinite liability exposure,’
” simply agreed to shorten this 10–year period to *1264  a period equivalent to the applicable
statute of limitations—in this case up to four years. (Inco Development Corp. v. Superior Court
(2005) 131 Cal.App.4th 1014, 1021, 31 Cal.Rptr.3d 872.) This is not unreasonable. (See, e.g.,
Moreno,supra, 106 Cal.App.4th at p. 1434, 131 Cal.Rptr.2d 684 [four-year period to discover
latent defects in order to allege causes of action against home inspector would be reasonable].)


We have been warned that the power of this court to void a contract provision as contravening
public policy should be exercised only where the case is free from doubt. (City of Santa Barbara
v. Superior Court (2007) 41 Cal.4th 747, 777, fn. 53, 62 Cal.Rptr.3d 527, 161 P.3d 1095; Kaufman
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v. Goldman (2011) 195 Cal.App.4th 734, 746, 124 Cal.Rptr.3d 555.) This is not such a case.
The equitable concerns underpinning the delayed discovery rule, even if supported by public
policy, are simply not present here. There is no indication that Brisbane and Webcor had a unique
confidential or fiduciary relationship in which Webcor undertook a duty to inform Brisbane of any
vital information, relieving Brisbane of its normal duty of inquiry. Nor has Brisbane alleged that
the parties' contract was induced by misrepresentations or undue influence.


[10] “ ‘Before labeling a contract as being contrary to public policy, courts must carefully
inquire into the nature of the conduct, the extent of public harm which may be involved,
and the moral quality of the conduct of the parties in light of the prevailing standards of
the community.’ [Citation.]” (Dunkin,supra, 82 Cal.App.4th at p. 183, 98 Cal.Rptr.2d 44.) In
considering the criteria specified in Dunkin, we can think of no public policy considerations that
would protect a party such as Brisbane from enforcement of a fairly and honestly negotiated
contract provision setting a reasonable fixed time period for discovery of latent construction
defects. Consequently, this court has no difficulty concluding that the parties' decision to forego
the potential uncertainty created by the delayed discovery rule in favor of an established accrual
date does not rise to the level of being so contrary to public policy that it would trump the parties'
freedom to contract.


4. This Contract Falls Outside the Reasoning Guiding the Court in Moreno
Brisbane calls our attention to Moreno, supra, 106 Cal.App.4th 1415, 131 Cal.Rptr.2d 684, a case
in which the court refused to enforce contractual language that had the effect of not only shortening
the limitations period, but also waiving the delayed discovery rule. Brisbane claims Moreno stands
for the proposition that “a contractual provision which purports to eliminate the delayed discovery
doctrine is not enforceable.” We do not believe Moreno can be so broadly interpreted.


*1265  In Moreno, a couple hired a home inspector to look at a home the couple was considering
buying. (Moreno, supra, 106 Cal.App.4th at p. 1419, 131 Cal.Rptr.2d 684.) Although Business
and Professions Code section 7199 provides for a four-year limitations period accruing from the
date of inspection, the parties' preprinted home inspection contract set forth a shortened one-year
limitations period running from the date of inspection. (Moreno, at p. 1420, 131 Cal.Rptr.2d 684.)


After the buyers purchased the home, they became ill. (Moreno, supra, 106 Cal.App.4th at p. 1420,
131 Cal.Rptr.2d 684.) An environmental evaluation of the house **478  revealed that the air ducts
in the home were insulated with asbestos. (Id. at p. 1421, 131 Cal.Rptr.2d 684.) In addition, an
unsealed air return was discovered that permitted dust, dirt, and rust to enter the heating system.
(Ibid.) Fourteen months after the inspection, the buyers sued the home inspector for breach of
contract, negligence, and negligent misrepresentation. (Ibid.) The trial court sustained the home
inspector's demurrer, based on the one-year limitation of actions provision in the home inspection
contract. (Id. at p. 1422, 131 Cal.Rptr.2d 684.)
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The appellate court reversed in a 2–1 decision. The court acknowledged the “ ‘well-settled
proposition of law that the parties to a contract may stipulate therein for a period of limitation,
shorter than that fixed by the statute of limitations, and that such stipulation violates no principle
of public policy, provided the period fixed be not so unreasonable as to show imposition or undue
advantage in some way.’ [Citations.]” (Moreno, supra, 106 Cal.App.4th at p. 1430, 131 Cal.Rptr.2d
684, fn. omitted.) Nevertheless, the court concluded that in order for a contractual agreement
establishing an accrual date for lawsuits against home inspectors to be enforceable, a homeowner's
cause of action against a home inspector cannot commence to run from the date of inspection (as
provided by the Legislature when it enacted Business and Professions Code section 7199), but
instead, had to run from the date when the homeowner discovers, or with the exercise of reasonable
diligence should have discovered, the breach. (Moreno, at pp. 1428–1429, 131 Cal.Rptr.2d 684.)


The court based its ruling on the judicial concern toward protection of homeowners, and the fact
that the homeowners must rely on the greater expertise of home inspectors to discover latent
defects in the home. The court stated that although the delayed discovery rule originated in cases
involving the acts of licensed professionals, the rule may also be applied to trades people who hold
themselves out as having a special skill, or who are required by statute to possess a certain level
of skill. (Moreno, supra, 106 Cal.App.4th at p. 1424, 131 Cal.Rptr.2d 684.) The court reasoned,
“Although not as regulated as some fields, the Legislature has recognized the significance of the
role home inspectors occupy in this state's economy, as well as the potential hazards of fraudulently
or negligently performed inspections. As with other forms of professional malpractice, specialized
skill is required to analyze a residence's *1266  structural and component parts. Because of the
hidden nature of these systems and components a potential homeowner may not see or recognize
a home inspector's negligence, and thus may not understand he has been damaged until long after
the inspection date.” (Id. at p. 1428, 131 Cal.Rptr.2d 684, fns. omitted.)


The Moreno court believed that public policy required the application of the delayed discovery rule
as a contractual requirement in all home inspection contracts. In the court's words: “[C]auses of
action for breach of a home inspector's duty of care should accrue in all cases, not on the date of the
inspection, but when the homeowner discovers, or with the exercise of reasonable diligence should
have discovered, the inspector's breach.” (Moreno,supra, 106 Cal.App.4th at pp. 1428-1429, 131
Cal.Rptr.2d 684.) The court “attach[ed] no special significance” to the fact that the Legislature
itself did not provide for a rule of delayed discovery when it enacted Business and Professions
Code section 7199, which set a maximum four-year outside limitations period for actions against
home inspectors measured from the date of inspection. (Moreno, at p. 1430, 131 Cal.Rptr.2d 684.)


**479  While Moreno has been followed in subsequent cases, 4  we believe its analysis, even
if correct, is inapplicable here, and does not compel the conclusion that Article 13.7.1.1 is
void as against public policy. Significantly, “ ‘[w]hether a contract is illegal or contrary to
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public policy is a question of law to be determined from the circumstances of each particular
case.’ [Citation.]” (Dunkin, supra, 82 Cal.App.4th at p. 183, 98 Cal.Rptr.2d 44, italics added.)


4 We point out that none of these cases involve a commercial contract entered into
between sophisticated parties of equal bargaining strength where there is no claim of
misrepresentation or undue influence. (See Weatherly v. Universal Music Publishing Group
(2004) 125 Cal.App.4th 913, 919, 23 Cal.Rptr.3d 157 [following Moreno; discovery rule
applied to action by songwriter against music publisher where there was evidence that the
writer was hindered from discovering the publisher's breach by its misrepresentations];
Charnay v. Cobert (2006) 145 Cal.App.4th 170, 183, 51 Cal.Rptr.3d 471 [following Moreno;
discovery rule applied to preclude dismissal of action by client against attorney for breach of
fiduciary duty]; William L. Lyon & Associates, Inc. v. Superior Court (2012) 204 Cal.App.4th
1294, 1308–1309, 139 Cal.Rptr.3d 670 [following Moreno; in case alleging intentional
nondisclosure of construction defects by real estate broker]; see also Zamora v. Lehman
(2013) 214 Cal.App.4th 193, 153 Cal.Rptr.3d 724 [contract provision contains language
adopting delayed discovery rule, making it valid under Moreno ].)


Unlike the parties here, the plaintiffs in Moreno were persons unsophisticated in construction
matters (indeed, that is why they hired the home inspector in the first place). The importance
of the special relationship between the parties, where the home inspector was a professional in
possession of special skills and knowledge upon whom the homeowners relied completely for
counsel and advice, was emphasized throughout the court's opinion in Moreno. (See Parsons v.
Tickner (1995) 31 Cal.App.4th 1513, 1526, 37 Cal.Rptr.2d 810 [stressing “ ‘importance of the
relationship between *1267  defendant and plaintiff’ ” in cases applying the discovery rule of
accrual and noting that most involve confidential or fiduciary relationships].) By contrast, Brisbane
and Webcor occupied positions of equal bargaining strength and both parties had the commercial
and technical expertise to appreciate fully the ramifications of agreeing to a defined limitations
period. This conclusion is reinforced by the fact that both parties had the participation and advice
of legal counsel during contract negotiations.


Furthermore, unlike this case, Moreno involved a contract clause that not only waived the delayed
discovery rule, but also reduced the statute of limitation from four years to one. In our case,
Brisbane had the benefit of the full statute of limitations period, up to four years, to conduct any
inspections believed necessary to uncover latent defects—a period of time the Moreno court itself
acknowledges would be reasonable. (Moreno,supra, 106 Cal.App.4th at p. 1434, 131 Cal.Rptr.2d
684.)


Lastly, we note that one court, In re Brocade Communications Systems, Inc. (N.D.Cal.2009) 615
F.Supp.2d 1018 (Brocade ), has found the reasoning in Moreno to be unpersuasive in circumstances
similar to those presented here where “an agreement between sophisticated parties” was entered
into “that defines the contours of their liability.” (Id. at p. 1040.) The court distinguished Moreno,
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which “merely stands for the limited proposition that a cause of action may not accrue in a suit
against a home inspector until the injury is discovered. [Citation.]” (Ibid.) The court believed
“Moreno simply cannot be extended far enough to relieve [the corporation] of the indemnification
it agreed to **480  provide....” (Ibid.) We find the reasoning of Brocade persuasive and agree that
this distinction makes Moreno inapposite and inapplicable to control the result in this case.


Therefore, based on our review of relevant case authorities, both in California and uniformly
throughout the nation, we conclude that Article 13.7.1.1 of the Brisbane/Webcor contract was a
valid, enforceable provision freely entered into by sophisticated parties engaging in a commercial
construction project. Accordingly, the trial court was correct in granting summary judgment after
finding that Brisbane's claims against Webcor were time-barred.


5.–7. **


** See footnote *, ante.


*1268  IV.


DISPOSITION


The judgment is affirmed. Webcor is awarded its costs on appeal.


We concur:


REARDON, J.


RIVERA, J.


All Citations


216 Cal.App.4th 1249, 157 Cal.Rptr.3d 467, 13 Cal. Daily Op. Serv. 5662, 2013 Daily Journal
D.A.R. 7127, 2013 Daily Journal D.A.R. 7127


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 4. Miscellaneous Provisions (Refs & Annos)
Title 1. Of the General Principles of Evidence


West's Ann.Cal.C.C.P. § 1858


§ 1858. Construction of statutes or instruments; duty of judge


Currentness


In the construction of a statute or instrument, the office of the Judge is simply to ascertain and
declare what is in terms or in substance contained therein, not to insert what has been omitted,
or to omit what has been inserted; and where there are several provisions or particulars, such a
construction is, if possible, to be adopted as will give effect to all.


Credits
(Enacted in 1872.)


West's Ann. Cal. C.C.P. § 1858, CA CIV PRO § 1858
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 1. The Time of Commencing Actions in General


West's Ann.Cal.C.C.P. § 312


§ 312. General limitations; special cases


Currentness


Civil actions, without exception, can only be commenced within the periods prescribed in this title, after the cause of action
shall have accrued, unless where, in special cases, a different limitation is prescribed by statute.


Credits
(Enacted in 1872. Amended by Stats.1897, c. 21, p. 16, § 1.)


Editors' Notes


CODE COMMISSION NOTES


2023 Main Volume


1. Statute of Limitations Not Retroactive.--Statutes of Limitation do not act retrospectively; they do not begin to
run until they are passed. Thus an Act of April 2d, 1855, limiting the time for the commencement of an action on a
foreign judgment to two years could not be pleaded in an action brought in 1856 on a foreign judgment obtained in
1847. Nelson vs. Nelson, 6 Cal., p. 430; see, particularly, Scarborough vs. Dugan, 10 Cal., p. 305; also, Billings vs.
Hall, 7 Cal., p. 1; Billings vs. Harvey, 6 Cal., p. 381.


2. When Statute as Amended Begins to Run.--By the State Constitution the amendment of a statute operates as
an absolute repeal of the section amended (Const., Art. IV, Sec. 25.), notwithstanding the amendment takes nothing
away from the old law, but simply reënacts the section amended, with the addition of a proviso in certain cases. The
Act of April, 1855, amending Sec. 6 of the Statute of Limitations of 1850, by reënacting the section, with the addition
of a proviso concerning actions under Spanish or Mexican titles, repeals the section of the law of 1850 in toto. The
reënactment creates anew the rule of action, and even if there were not the slightest difference in the phraselogy [sic]
of the two the latter alone can be referred to as the law, and the former stands, to all intents, as if absolutely and
expressly repealed. Thus it would follow that the Act of 1855, in this case, would be the only Statute of Limitations,
and the time fixed therein runs only from the date of that Act. Billings vs. Harvey, 6 Cal., p. 381; see, also, Clarke
vs. Huber, 25 Cal., p. 593.


3. Vested Rights--Obligations of Contract Not Impaired.--An amendatory Act to the Statute of Limitations does
not divest any rights vested under the old law, for statutes of limitation affect the right and not the remedy. See Billings
vs. Hall, 7 Cal., p. 1. But it was held that a right without a remedy is practically no right at all, and that a statute of
limitations can only be construed to apply (in the case of foreign judgments) to judgments not in esse at the time of
the passage of the Act. Scarborough vs. Dugan, 10 Cal., p. 305; see, however, Civil Code, “Obligation,” Sec. 1427.
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4. Fraudulent Concealment.--Statutes of limitation are passed to prevent the production of stale claims when, from
the lapse of time, it has become difficult or impossible to furnish the requisite proof to defeat them. They proceed
upon the theory that the delay, for a fixed period, to assert one's claim, raises a presumption of settlement, and that a
party ought not to be afterwards harassed respecting it. They are not intended to protect a party who has, by fraudulent
concealment, delayed the assertion of a right against him until after the expiration of the period limited by the statute.
The question, whether a fraudulent concealment of the fact, upon the existence of which the cause of action accrues,
would avoid the Statute of Limitations has frequently arisen, and in its decision there is much conflict of opinion. In
Courts of equity it is the settled doctrine that such concealment will prevent the operation of the statute, and it is only
in the application of the doctrine to suits at law that the diversity of opinion exists. See cases cited and commented on;
Kane vs. Cook, 8 Cal., p. 449. “In this diversity of opinion,” say the Court, “we are free to adopt the rule which will
best tend to advance justice and prevent the perpetration of fraud, and we, therefore, hold that in all cases a fraudulent
concealment of the fact, upon the existence of which the cause of action accrues, is a good answer to the plea of the
Statute of Limitations. By the system of practice in this State there is no replication to the answer. The fraudulent
concealment cannot, therefore, be replied to by pleading, but it may be established by proof on the trial, and will then
just as effectually avoid the plea of the statute.” Kane vs. Cook, 8 Cal., p. 449.


5. When Cause of Action Accrues.--The statute provides that civil actions shall be commenced within certain periods
therein prescribed “after the cause of action shall have accrued.” The clause “after the cause of action shall have
accrued,” does not, in our judgment, imply, in addition, the existence of a person legally competent to enforce it by
suit. If it did, why in subsequent parts of the statute provide that the statute shall not run in certain cases specified,
which are excepted from the operation of the statute, because the persons in whose favor the cause of action exists
are legally incompetent to sue? Obviously, if the term “right of action” implies the existence of a person competent to
commence an action, there was no occasion for special provisions relieving persons not competent from the operation
of the statute. Nothing further need have been said, for the Courts, after having ascertained the existence of a right of
action, would have next inquired whether there was any person in existence legally competent to enforce it by suit, and
computed the time accordingly. Again, if it was the intention to provide that the statute should run only where there is
both a right of action and a person to assert it, why not insert a provision to that effect in general terms, and not take
the hazard, by going into details, of omitting cases which ought, on the score of equal equities, to be included? But,
again, if we assume that the term “cause of action” contains also a general implication in relation to disabilities, what,
in view of the subsequent specification of disabilities, becomes of the settled rule that general words are limited by
special words subsequently employed, or the maxim, expressio unius est exclusio alterius. The twenty-fourth section
provides an exception, where the party entitled to bring an action dies after the cause of action has accrued, and before
the expiration of the time allowed for commencing the action, and also where the party against whom an action may
be brought dies before the expiration of the time allowed, but no provision is made excepting a case where the party
who would have been entitled to sue dies before the cause of action has accrued. Nor do we perceive any substantial
reason why any exception should be made. If the cause of action does not accrue until after the death of the party
who would have been entitled to sue, the persons interested in his estate--his creditors, heirs, and devisees--have the
full time allowed by the statute in which to move in the matter to obtain a grant of administration and commence an
action. Even if we recognized the doctrine of inherent equity, or implied exception, we are unable, independent of the
judicial dogma that the term “cause of action” also implies a person to sue, to perceive that this case falls within the
principle. It certainly has less equity than the case where the cause of action has accrued in the lifetime of the party;
yet in such a case the statute runs on, according to the cases to which we have referred, even though there may not
be forty-eight hours of the limitation remaining at the time of his death. The Legislature of this State seems to have
considered this latter result of the English statutes as unreasonable, and has therefore provided, as we have seen, that
the time allowed to sue shall be extended, if necessary, not to exceed six months from his death, thus affording time
to obtain a grant of administration and sue. Tynan vs. Walker, 35 Cal., p. 643.


6. When Cause of Action Accrues, Trustee and Beneficiary.--Where a person holds land in trust for another, and
there is an agreement that the trustee shall convey it to the beneficiary upon the payment of the purchase money, a
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cause of action does not arise to compel the execution of the trust until such money is paid to the trustee and the
Statute of Limitations does not commence to run until that time. Millard vs. Hathaway, 27 Cal., p. 120.


7. Contribution--Action for, When Statute Begins to Run.--In an action for contribution between joint obligors,
the Statute of Limitations does not begin to run until after the payment of the debt by the plaintiff. Sherwood vs.
Dunbar, 6 Cal., p. 53.


8. When Begins to Run against Judgment.--The Statute of Limitations commences to run against a judgment only
from the time of the final entry thereof. Parke vs. Williams, 7 Cal., p. 247.


9. Action to Recover a Reward Offered by Publication, When Statute Begins to Run.--In an action to recover
a reward offered “for such information as would lead to the arrest and conviction of the offender,” the Statute of
Limitations could not begin to run until after trial and conviction. Ryer vs. Stockwell, 14 Cal., p. 134.


10. Fraud--Limitation of an Action So Set Aside Deed Fraudulently Obtained From a Non Compos Mentis.--
The statute does not run against a grantor's right to commence an action to set aside a deed obtained by fraud from
him when he was insane until he recovers his reason and discovers what he has done. Crowther vs. Rowlandson,
27 Cal., p. 376.


11. Fraud.--In cases of fraud, when the Statute of Limitations commences to run. See City of Oakland vs. Carpentier,
13 Cal., p. 540.


12. Actions for Relief on Ground of Fraud.--Statute does not begin to run against time for commencing action for
relief on ground of fraud until the discovery of the fraud. Currey vs. Allen, 34 Cal., p. 257.


13. Monthly Salary Where Term is for One Year.--An officer elected for a term of one year, with a monthly
salary, the statute does not commence to run against any portion of his salary until the expiration of his yearly term.
Rosborough vs. Shasta R.C. Co., 22 Cal., p. 556.


14. Bankers' Certificate of Deposit.--It has been held that the statute runs against a banker's certificate of deposit,
payable on demand from the date of the same, and no special demand is necessary. Brummagim vs. Tallant, 29 Cal.,
p. 503. In this respect a certificate of deposit and a promissory note are the same. Id.


15. When Cause of Action Accrues on Promissory Note.--Payment of interest on note after the note has become
due does not prolong time of payment of note so as to affect the Statute of Limitations. A note payable six months
from date, with interest monthly in advance, contained the following clause: “In case said interest, or any part thereof,
should become due and remain unpaid after demand, then the mortgage given by me, of even date herewith, to secure
the payment of this note, may be foreclosed.” The mortgage contained a corresponding provision. The prompt payment
of the interest on demand did not prolong the time for the payment of the note beyond the time specified therein; and
although the interest was paid until a year before the commencement of the action to foreclose the mortgage, yet more
than four years and six months having elapsed since the date of the note; held, that the note was barred by the Statute
of Limitations. Pendleton vs. Rowe, 34 Cal., p. 150.


16. Promissory Note--Part Payments.--A part payment indorsed upon a promissory note, made before or after the
expiration of the period fixed by Statute of Limitations, does not avoid the bar of the statute. Heinlin vs. Castro, 22
Cal., p. 100.


17. Promissory Note Payable on Failure to Pay Interest, Etc.--Upon a note payable six months after date, with
interest payable monthly, and further providing that “in case default be made in any payment of interest when the
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same shall become due, then the whole amount of principal and interest to become due and payable immediately
upon such default,” the cause of action, within the true meaning of the Statute of Limitations, arises at the expiration
of the credit fixed by the note, and not at the time when default is made in the payment of the interest. Belloc vs.
Davis, 38 Cal., p. 247.


18. Promissory Note, With Days of Grace.--In computing the time at which the Statute of Limitations commences
to run on promissory notes, the day on which the note becomes due is excluded in all cases when days of grace are
allowed. The statute runs from the last day of grace, excluding the day on which the note falls due. Bell vs. Sackett,
38 Cal., p. 409.


19. Agreement Not to Sue on a Demand.--If a party enters into a valid agreement in writing with the defendant not
to sue upon a particular demand which he holds until the happening of a particular event, the running of the statute
is suspended until the event occurs. Smith vs. Lawrence, 38 Cal., p. 24.


20. Covenant of Warranty For Quiet Enjoyment--Eviction.--Where a tenant in possession is evicted, the statute
begins to run at the time of the eviction, whether such eviction be actual or constructive. McGary vs. Hastings, 39
Cal., p. 360.


21. No Presumption of Payment Raised by Statute.--It was formerly held that statutes of limitation proceeded upon
a presumption of previous payment, and that the effect of an acknowledgment was to rebut this presumption and place
the debt upon its original footing. This view is now exploded, and the statute is universally regarded as one of repose,
the benefit of which may be relinquished by the party interested, but cannot be taken from him without his consent.
If two or more persons are bound, the same protection is afforded to each, and an acknowledgment by one is not
available against the other, unless he had authority to make it. McCarthy vs. White, 21 Cal., p. 502.


22. Action to Enforce or Establish a Trust.--Where a trust attached to a legal title acquired through a Sheriff's deed,
the statute does not begin to run until the execution of the deed. Currey vs. Allen, 34 Cal., p. 257.


23. Trusts--Trustee and Beneficiary.--The Statute of Limitations does not run against an express continuing trust
until the trustee places himself in hostility to the trust. Schroeder vs. Jahns, 27 Cal., p. 274; Miles vs. Thorne, 38 Cal.,
p. 335. As between trustees and cestui que trust, in the case of an express trust, the Statute of Limitations does not
begin to run until the trustee repudiates the trust by clear and unequivocal acts or words, and claims thenceforth to
hold the estate as his own, not subject to any trust, and such repudiation and claim are brought to the knowledge of
the cestui que trust. Hearst vs. Pujol, Cal.Sup.Ct., July Term, 1872; Baker vs. Joseph, 16 Cal., p. 173. See, also, Ord
vs. De la Guerra, 18 Cal., p. 67.


24. Trustee and Beneficiary.--Where a party holds the legal title of land as security for money due him by one having
the equitable estate, he cannot, by reason of the Statute of Limitations, be compelled to accept the money and execute
a conveyance of the land after four years from the time the money falls due; yet, if he voluntarily receives the money
when tendered, after that time he is not discharged by the statute from executing the conveyance and giving a deed
to the beneficiary. Millard vs. Hathaway, 27 Cal., p. 120.


25. Trustee and Beneficiary.--The statute does not run in favor of a trustee as against the beneficiary while the
beneficiary is in possession of the estate, and there is no adverse claim made by the trustee. Love vs. Watkins, 40
Cal., p. 548.


26. Vendor and Vendee.--The statute does not run against a vendee's right to enforce a specific performance
(execution of a deed, etc.) so long as he remains in possession with the acquiescence of the vendor. Love vs. Watkins,
40 Cal., p. 548.
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27. Equitable and Legal Actions Alike Barred.--The Statute of Limitations is applicable alike to all causes of
actions, whether in equity or at law. Boyd vs. Blankman, 29 Cal., p. 19.


28. Cases Excepted From Statute of Limitations.--It was held “that statutes of limitation are to be strictly
construed.” In Demarest vs. Wynkoop, 3 Johns., Chap. 146, it was held that the Court could make no exception in
favor of infants where the statute had made none. Said Mr. Chancellor Kent (page 142): “The doctrine of inherent
equity creating an exception as to any disability, where the Statute of Limitations creates none, has been long and
uniformly exploded. General words in the statute must receive a general construction; and if there be no express
exception, the Court can create none.” It was agreed, without contradiction, in Stowell vs. Zouch, Plowd., 369b, 371C,
that the general provision in statute of fines would have barred infants, femme coverts, and the other persons named in
the proviso, equally with persons under no disability if they had not been named in the exception or saving clause. So
in Dupleix vs. De Roven, 2 Vern., p. 540. The Lord Keeper thought it very reasonable that the Statute of Limitations
should not run when the debtor was beyond the sea; but there was no saving in the case. He could not resist the plea of
the statute. See, also, Beckford vs. Wade, 17 Vesey, Jr., p. 87; Buckinghamshire vs. Drury, Wilmot's Opinions, p. 177,
Sec. 194; Hall vs. Wybourn, 2 Salk., p. 420; Aubry vs. Fortescue, 10 Mod., p. 206, where it was held that “though the
Courts of justice be shut by civil war, so that no original could be sued out, yet the Statute of Limitations continued
to run.” Tynan vs. Walker, 35 Cal., p. 640.


29. Mortgages--Mortgage Barred When Note is Barred.--“Where an action upon a note, secured by a mortgage,
is barred by the Statute of Limitations, the mortgagee has no remedy upon the mortgage; and though he can follow
distinct remedies upon the note or mortgage, the limitation prescribed is, in both cases, the same. The Statute of
Limitations of this State differs essentially from the statutes of James I, and from the statutes of limitation in force
in most of the other States. Those statutes apply in their terms only to particular legal remedies, and Courts of equity
hold themselves not bound by them, except in cases of concurrent jurisdiction, but act merely by analogy to them.
Those statutes, as a general thing, also apply, so far as actions upon written contracts not of record are concerned,
only to actions upon simple contracts--that is, contracts not under seal, fixing the limitation at six years, and leaving
actions upon specialities to be met by the presumption established by the rule of the common law, that after a lapse of
twenty years the claim has been satisfied. In those statutes where specialities are mentioned, the limitation is generally
fixed at either fifteen or twenty years. The case is entirely different in this State. Here the statute applies equally to
actions at law and to suits in equity. It is directed to the subject matter, and not to the form of the action, or the forum
in which the action is prosecuted. Nor is there any distinction in the limitation prescribed between simple contracts in
writing and specialities. Where a note is secured by mortgage upon real property, and subsequently, after the remedy
on the note is barred by the statute, the mortgagor executes a second mortgage to a third party, such third party can
interpose the plea of the Statute of Limitations in a suit to foreclose the first mortgage, and thus secure priority for his
subsequent mortgage; and this, even though the mortgagor had, after the execution of the second mortgage, and after
the note was barred, indorsed on the first note that he renewed, revived, and agreed to pay the same. A mortgagor,
after disposing of the mortgaged premises by deed of sale, loses all control over them. His personal liability thereby
becomes separated from the ownership of the land, and he can, by no subsequent act, create or revive charges upon
the premises. He is as to the premises henceforth a mere stranger. And if, instead of selling the premises, he execute
a second mortgage upon them, he is equally without power to destroy or impair the efficacy of the lien thus created.
As a general rule, the plea of the Statute of Limitations is a personal privilege of the party, and cannot be set up by
a stranger. This is true with respect to personal obligations, which concern only the party himself, or with respect to
property which the party possesses the power to charge or dispose of. But with respect to property placed by him
beyond his control, or subjected by him to liens, he has no such personal privilege. He cannot, at his pleasure, affect
the interests of other parties. Whether, where a party revives a note secured by mortgage upon real estate, after the
note is barred, he thereby revives the mortgage, was a question raised but not decided.” See syllabus, Lord vs. Morris,
18 Cal., pp. 482, 483; see, also, McCarthy vs. White, 21 Cal., p. 495; Heinlin vs. Castro, 22 Cal., p. 100; Coster vs.
Brown, 23 Cal., p. 142; Cunningham vs. Hawkins, 24 Cal., p. 403; Wormouth vs. Hatch, 33 Cal., p. 121; Arrington



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1865001865&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_19&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_19 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1868002305&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_640&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_640 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1861002222&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_482&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_482 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1861002222&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_482&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_482 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1863002097&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_495&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_495 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1863002126&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_100 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1863002231&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_142 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1863002231&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_142 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1864001956&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_403 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1867002070&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_121 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1868002116&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_365&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_365 





§ 312. General limitations; special cases, CA CIV PRO § 312


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6


vs. Liscom, 34 Cal., p. 365; see, particularly, Grattan vs. Wiggins, 23 Cal., p. 16; Lent vs. Shear, 26 Cal., p. 361; Le
Roy vs. Rogers, 30 Cal., p. 229; Espinosa vs. Gregory, 40 Cal., p. 58, citing Hughes vs. Davis, 40 Cal., p. 117; Siter
vs. Jewett, 33 Cal., p. 92. “Where an action upon a promissory note secured by a mortgage of the same date upon real
property is barred by our Statute of Limitations the remedy upon the mortgage is also barred.” McCarthy vs. White,
21 Cal., p. 495, affirming Lord vs. Morris, 18 Cal., p. 482.


30. Mortgage.--A person who purchases property from a mortgagor, subsequent to the execution of a mortgage, may
plead the Statute of Limitations in an action to foreclose the mortgage commenced after the statute has run against
the debt secured by such mortgage. McCarthy vs. White, 21 Cal., p. 495.


31. Renewal of Note Extends Lien of Mortgage.--A renewal of a note extends the lien of the mortgage given to
secure the note so that the Statute of Limitations will not run until the expiration of the new note given. See Lent vs.
Morrill, 25 Cal., p. 492. And this renewal extends the mortgage even against innocent purchasers. Id.


32. Joint Mortgage Debtors--One Being Absent From State.--Three persons executed a joint mortgage to secure
their joint and several notes. One of the makers left the State. The note became outlawed as to the two makers living
in the State. Held: the lien of the mortgage was barred as to the two in the State, and it can only be enforced against
the interest of the one as to whom the note is not barred. Low vs. Allen, 26 Cal., p. 141.


33. Mortgage Not Always Barred When Debt For Which it is Given is Barred.--A mortgage given to secure the
payment of a debt not in writing is a contract “founded upon an instrument in writing,” within the meaning of the
Statute of Limitations, and an action for its foreclosure may be maintained at any time within four years from its
breach, notwithstanding that the statute has in the meantime barred the original debt. Union Water Co. vs. Murphy's
Flat Fluming Co., 22 Cal., p. 620.


34. Right to Redeem.--Where the assignee of one note (see facts of case), having the first right to the benefit of the
mortgage, forecloses, and the property is sold, such foreclosure and sale extinguish the mortgage. The holders of the
other notes secured by the mortgage have a right to redeem, but when not made parties to the action they must assert
this right within four years or be barred by the Statute of Limitations. The right to foreclose and the right to redeem are
reciprocal, and the statute begins to run against the redemption at the time the right of action accrues on the mortgage.
Grattan vs. Wiggins, 23 Cal., p. 16; and see further, as to right to redeem, Espinosa vs. Gregory, 40 Cal., p. 58; Siter
vs. Jewett, 33 Cal., p. 92; Cunningham vs. Hawkins, 24 Cal., p. 403; Arrington vs. Liscom, 34 Cal., p. 365.


35. Pleading--Pleading of the Statute of Limitations.--See Smith vs. Richmond, 19 Cal., p. 476; Lick vs. Diaz, 30
Cal., p. 75. The defense of the Statute of Limitations is a personal privilege of the debtor, which he may assert or
waive at his option, but it must be set up in some form either by demurrer or answer, or it will be deemed to have
been waived. Grattan vs. Wiggins, 23 Cal., p. 16. It must be pleaded in the first instance and has no day of grace
thereafter. See Cooke vs. Spears, 2 Cal., p. 409.


36. Statute, How Pleaded by Demurrer.--A defense under the Statute of Limitations cannot be made by a demurrer
which states in general terms that the complaint does not state facts sufficient to constitute a cause of action. The
statute, in order to be available as a defense, must be distinctly stated in the demurrer. Brown vs. Martin, 25 Cal., p.
82; affd. in Farwell vs. Jackson, 28 Cal., p. 106; Smith vs. Richmond, 19 Cal., p. 476.


37. Right to Use Water by Adverse Use.--See American Co. vs. Bradford, 27 Cal., p. 360.


38. Averment That Cause of Action Accrued More Than Two Years Prior, Etc.--In an action for the value
of services rendered a plea which does not aver that the cause of action accrued more than two years before the
commencement of the action, but only that the services contracted to be rendered by the plaintiff were rendered more
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than two years before action brought, is insufficient as a plea of the Statute of Limitations. Hartson vs. Hardin, 40
Cal., p. 264.


39. Pleading Adverse Possession.--A plea of the Statute of Limitations, which states that the plaintiff was not seized
of the land within five years before the commencement of the action, is fatally defective in not averring that neither
the plaintiff's predecessor or grantor was possessed within that time, and, also, because no adverse possession by the
defendant is alleged for any time anterior to the action. Sharp vs. Daugney, 33 Cal., p. 505.


40. Allegation of Adverse Possession, Etc.--The statute is not well pleaded in an answer which states that “if plaintiffs
ever had any right or title to their claims, or to any portion thereof, they are barred by the Statute of Limitations, as
the defendants have been in the quiet and peaceable possession of the same, adversely to the plaintiffs, for a period
of over five years.” The averment that the plaintiff is “barred by the Statute of Limitations,” is merely a conclusion of
law. It does not present any issuable fact. Schroeder vs. Jahns, 27 Cal., p. 274; Caulfield vs. Sanders, 17 Cal., p. 569.
The “period of over five years,” during which it is alleged the defendants were in adverse possession, is not charged
as having preceded the commencement of the action. Table Mt. Tunnel Co. vs. Stranahan, 31 Cal., p. 387.


41. Adverse Possession by Tenant in Common, Allegation of.--A person depending upon an adverse possession of
a sufficient time of land, owned by himself and the adverse party as tenants in common, must plead facts from which
it will affirmatively appear that his possession was of an adverse and hostile character; otherwise his possession of
land will be deemed to be according to his right and in support of the title in common. Lick vs. Diaz, 30 Cal., p. 65.
See further, as to adverse possession, Le Roy vs. Rogers, 30 Cal., p. 229.


42. Allegations of Facts, Not of Law, Required.--A party relying on the Statute of Limitations, should not allege
matter of law, but the facts which bring it within the statute. Boyd vs. Blankman, 29 Cal., p. 44.


43. Averment of Five Years Covers Any Less Term.--An answer averring that the cause of action had not accrued
within five years, is sufficient for five years, and for any period of limitation less than five years. Boyd vs. Blankman,
29 Cal., p. 44.


44. Items of Account.--Where the complaint states a cause of action for goods sold and delivered, and a bill of items
is annexed to the same as an exhibit, with the date of each item, and answer which refers to the exhibit and avers that
the last item only is within two years previous to the commencement of the action, and that, except as to the last item,
“no right has accrued to said plaintiff by reason of the matter mentioned and set forth in said complaint at any time
within two years next preceding this action,” is a good answer of the Statute of Limitations to all the items except the
last. The words “preceding the commencement of this action,” in such answer, are equivalent to the words “preceding
the filing of the complaint.” Adams vs. Patterson, 35 Cal., p. 122.


45. Assumpsit.--A count in a complaint in the old form of assumpsit, for money had and received, in which the
promise is laid of a day more than two years prior to the commencement of the action, is demurrable, on the ground
that it shows the demand to be barred by the Statute of Limitations. Keller vs. Hicks, 22 Cal., p. 457.


46. Pleading by Demurrer.--On demurrer to a complaint founded upon the Statute of Limitations, if the complaint
fails to show whether the contract in suit was verbal or in writing, it will be presumed to have been in writing for all
the purposes of the demurrer. Miles vs. Thorne, 38 Cal., p. 335.


47. Pleading by Demurrer.--The defense of the Statute of Limitations may be presented by demurrer when it appears
from the complaint that the period of limitation has elapsed since the cause of action accrued to the plaintiff, and no
facts are alleged taking the demand out of the operation of the statute. Mason vs. Cronise, 20 Cal., p. 211, affirming
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Smith vs. Richmond, 19 Cal., p. 476; and Barringer vs. Warden, 12 Cal., p. 311. But the bar of the statute must clearly
appear on the face of complaint. Ord vs. De la Guerra, 18 Cal., p. 68.


48. By Answer.--But where the demand is in truth barred, but the fact does not appear upon the face of the complaint,
the defense of the statute must be made by answer. Smith vs. Richmond, 19 Cal., p. 476.


49. New Promise.--A complaint upon a note barred by the statute is sufficient if it alleges that the defendant has within
four years of the day when the suit was commenced “in writing acknowledged and promised to pay the note.” Such
allegation imports that the defendant signed the writing. Porter vs. Elam, 25 Cal., p. 291. The defendant's signature to
the new promise was necessary, and the new promise must be in writing. Pena vs. Vance, 21 Cal., p. 142. See, also,
on this point, Barringer vs. Warden, 12 Cal., p. 311.


50. New Promise.--It is sufficient where the complaint alleged an express promise to pay a debt which was barred
by the statute to prove an acknowledgment of the debt from which a promise to pay is implied. See further facts
concerning burden of proof, etc., Farrell vs. Palmer, 36 Cal., p. 187.


51. New Promise.--Where a creditor sues after the statute has run upon the original contract, his cause of action is
not the original contract, for his action thereupon is barred, but it is the new promise, the moral obligation arising
from the original contract binding in foro conscientiae, notwithstanding the bar of the statute being the consideration
for the new promise. For authorities upon new promise, see Ang. on Limitations, p. 218 et seq. And the action must
be brought on the new promise within four years. See McCormick vs. Brown, 36 Cal., p. 184, and authorities therein
cited. See, further, as to new promise, Smith vs. Richmond, 19 Cal., p. 476.


52. Pleading New Promise--For Payment of Debt Outlawed, Etc.--See Smith vs. Richmond, 19 Cal., p. 476.


53. Ejectment.--In ejectment a plea of the Statute of Limitations of two years, under the Settlers' Act, is no defense.
Anderson vs. Fisk, 36 Cal., p. 625.


Notes of Decisions (791)


West's Ann. Cal. C.C.P. § 312, CA CIV PRO § 312
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1861002327&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_476&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_476 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1859002326&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_311&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_311 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1861002083&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_68&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_68 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1861002327&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_476&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_476 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1864002018&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_291&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_291 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1862002011&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_142 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1859002326&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_311&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_311 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1868002240&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_187&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_187 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1868002239&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_184 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1861002327&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_476&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_476 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1861002327&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_476&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_476 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1869002388&pubNum=0000220&originatingDoc=N8A65A3808D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_625 

https://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N8A65A3808D7011D8A785F88B1CCF3D4B&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.Default) 





§ 313. Claims against local public entities, CA CIV PRO § 313
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 1. The Time of Commencing Actions in General


West's Ann.Cal.C.C.P. § 313


§ 313. Claims against local public entities


Currentness


The general procedure for the presentation of claims as a prerequisite to commencement of actions for money or damages
against the State of California, counties, cities, cities and counties, districts, local authorities, and other political subdivisions
of the State, and against the officers, employees, and servants thereof, is prescribed by Division 3.6 (commencing with Section
810) of Title 1 of the Government Code.


Credits
(Added by Stats.1959, c. 1724, p. 4138, § 3. Amended by Stats.1963, c. 1715, p. 3396, § 9.)


Notes of Decisions (1)


West's Ann. Cal. C.C.P. § 313, CA CIV PRO § 313
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 315


§ 315. Actions by people


Currentness


The people of this State will not sue any person for or in respect to any real property, or the issues or profits thereof, by reason
of the right or title of the people to the same, unless:


1. Such right or title shall have accrued within ten years before any action or other proceeding for the same is commenced; or,


2. The people, or those from whom they claim, shall have received the rents and profits of such real property, or of some part
thereof, within the space of ten years.


Credits
(Enacted in 1872.)


Notes of Decisions (33)


West's Ann. Cal. C.C.P. § 315, CA CIV PRO § 315
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 316


§ 316. Action by grantee from state


Currentness


No action can be brought for or in respect to real property by any person claiming under letters patent or grants from this State,
unless the same might have been commenced by the people as herein specified, in case such patent had not been issued or
grant made.


Credits
(Enacted in 1872.)


Notes of Decisions (5)


West's Ann. Cal. C.C.P. § 316, CA CIV PRO § 316
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 317


§ 317. Actions by people or grantees; five year limit


Currentness


When letters patent or grants of real property issued or made by the people of this State, are declared void by the determination
of a competent Court, an action for the recovery of the property so conveyed may be brought, either by the people of the State,
or by any subsequent patentee or grantee of the property, his heirs or assigns, within five years after such determination, but
not after that period.


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 291, § 30.)


Notes of Decisions (1)


West's Ann. Cal. C.C.P. § 317, CA CIV PRO § 317
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 318


§ 318. Seizin within five years; necessity


Currentness


No action for the recovery of real property, or for the recovery of the possession thereof, can be maintained, unless it appear
that the plaintiff, his ancestor, predecessor, or grantor, was seized or possessed of the property in question, within five years
before the commencement of the action.


Credits
(Enacted in 1872.)


Editors' Notes


CODE COMMISSION NOTES


2023 Main Volume


1. Real Property.--City of Oakland vs. Carpentier, 13 Cal., p. 540; Morton vs. Folger, 15 Cal., p. 275; Fremont vs.
Seals, 18 Cal., p. 433; Clarke vs. Huber, 25 Cal., p. 596; Billings vs. Harris, 6 Cal., p. 383; Billings vs. Hall, 7 Cal., p. 3.


2. Division Lines--Fences.--As to division lines between adjacent lands, acquiescence for the time prescribed by the
Statute of Limitations concerning real property may fix the division line as to the owners, etc.--Sneed vs. Osborne,
25 Cal., p. 626, and authorities cited.


3. Right to Use Running Water--Adverse Enjoyment.--To acquire a right to the use of a running stream by
adverse enjoyment or prescription, it is necessary that such adverse enjoyment or prescription should have continued
for a period corresponding to the time fixed by the Statute of Limitations as a bar to an entry of land, viz., five
years.--Crandall vs. Woods, 8 Cal., p. 144; Davis vs. Gale, 32 Cal., p. 26.


4. Adverse Possessor Allowing Others Below to Use Water.--If one taking adverse possession of water, as against
a prior appropriator, suffers a portion of the same to flow down to accommodate miners working below, this does
not prejudice his adverse possession so as to prevent the running of the Statute of Limitations.--Davis vs. Gale, 32
Cal., p. 26.


5. Water Rights Acquired by Adverse Possession.--The right to the use of a watercourse in the public mineral
lands, and the right to divert and use the water taken therefrom is acquired by appropriation and use, the person first
appropriating it being deemed to have the title, as against all the world, except the United States and persons claiming
under them, to the extent that he thus appropriated it before the rights of others attached. The rights thus acquired
may be held, granted, abandoned, or lost by the same means as a right of the same character issuing out of lands to
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which a private title exists. The right of the first appropriator may be lost, in whole or in some limited portions, by the
adverse possession of another. And when such person has had the continued, uninterrupted, and adverse enjoyment of
the watercourse, or of some certain portion of it, during the period limited by the Statute of Limitations for entry upon
lands, the law will presume a grant of the right so held and enjoyed by him.--Bealey vs. Shaw, 6 East., p. 208; Balston
vs. Buested, 1 Camb., p. 463; Ricard vs. Williams, 7 Wheat., p. 59; Williams vs. Nelson, 23 Pick., p. 141; Calvin vs.
Burnet, 17 Wend., p. 562; Hammond vs. Zechner, 23 Barb., p. 473; Union Water Co. vs. Crary, 25 Cal., p. 509.


6. Right to Water by Adverse Use, by Prescription; Burden of Proof, Etc.--The general and established doctrine
is that an exclusive and uninterrupted enjoyment of water, in any particular way, for a period corresponding to the
time limited by statute within which an action must be commenced for the recovery of the property or of the assumed
right held and enjoyed adversely, becomes an adverse enjoyment sufficient to raise a presumption of title as against
a right in any other person which might have been but was not asserted.--3 Kent's Com., pp. 441-446; Bealey vs.
Shaw, 6 East., p. 214; Shaw vs. Crawford, 10 John., p. 236; Johns vs. Stevens, 3 Vermont, p. 316; Union Water Co.
vs. Crary, 25 Cal., p. 504. The right which the defendants claim under the grant, which they assumed to exist, as
evidenced by their adverse use and enjoyment of the water for five years, they denominate an easement. An easement
or servitude may be created by grant or prescription, and when created it will pass by conveyance with the dominant
estate (that is, with the estate to which it is appurtenant, as an incorporeal hereditament) attached to the servient
estate, subjecting the latter to the benefit of the former. But the owner of the easement or servitude has no general
property in nor seizin of the servient estate, though he may, by holding a fee in the dominant estate, have an estate
of inheritance in the easement or servitude.--Wash. on Easements and Servitudes, Ch. 1, Sec. 1; Ersk. Inst., p. 352;
Wolf vs. Frost, 4 Sand.Ch.R., p. 89. A grant of an estate in lands, whether corporeal or incorporeal, may be presumed
from an adverse enjoyment for the period corresponding to the Statute of Limitations within which an action might
have been maintained against the person holding and enjoying adversely. But what must be the circumstances under
which such presumption may arise? In order that the enjoyment of an easement in another's land may be conclusive
of the right claimed, it must have been adverse in the legal sense of the term; that is, the right must have been asserted
under a claim of title, with the knowledge and acquiescence of the owner of the land, and uninterrupted. The burden
of proving this is on the party claiming the easement. If he leaves it doubtful whether the enjoyment was adverse,
known to the owner and uninterrupted, it is not conclusive in his favor.--2 Greenleaf's Ev., Sec. 539; Greenleaf's
Cruise, Tit. 31, Ch. 1, note 1 to Sec. 21, and cases therein cited. According to the common law system of pleading a
defendant could not give in evidence under the general issue, in excuse or justification of an alleged trespass, a right
of common, or a public or private right of way, or a right to an easement, nor any interest in land short of property or
right of possession.--Saunders vs. Wilson, 15 Wend., p. 338; Babcock vs. Lamb, 1 Cow., p. 239; Rouse vs. Bardin,
1 Hen.Black, p. 352; 2 Saund.Pl. and Ev., p. 856; 1 Chitty Pl., p. 505. A defense of the kind mentioned had to be
pleaded specially. The reason of the rule was to prevent surprise.--Demick vs. Chapman, 11 John., p. 132. The rule
of the common law here referred to has not been changed so as to obviate the necessity of pleading specially such
defense. By the law of this State the defendants are bound to interpose their alleged right by answer as well as by
evidence, provided it be conceded that plaintiff had the prior right and title to the waters of the creek.--American Co.
vs. Bradford, 27 Cal., pp. 366, 367.


7. Generally.--See note to Sec. 320, post.


Notes of Decisions (202)


West's Ann. Cal. C.C.P. § 318, CA CIV PRO § 318
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 319


§ 319. Seizin within five years; necessity to action or defense; cases involving title, rents or profits


Currentness


No cause of action, or defense to an action, arising out of the title to real property, or to rents or profits out of the same, can
be effectual, unless it appear that the person prosecuting the action, or making the defense, or under whose title the action
is prosecuted, or the defense is made, or the ancestor, predecessor, or grantor of such person was seized or possessed of the
premises in question within five years before the commencement of the Act in respect to which such action is prosecuted or
defense made.


Credits
(Enacted in 1872.)


Editors' Notes


CODE COMMISSION NOTES


2023 Main Volume


1. Rents or Profits.--See Kimball vs. Lohmas, 31 Cal., p. 159, affirming Halleck vs. Mixer, 16 Cal., p. 574.


2. In an action to Recover Lands, the plaintiff can only recover the rents and profits for three years only prior to the
commencement of the action, if the defendant pleads the Statute of Limitations as to them.--Carpentier vs. Mitchell,
29 Cal., p. 330, and authorities cited therein; affirming, also, Richardson vs. Williamson, 24 Cal., p. 389; see, also,
note to next section.


Notes of Decisions (60)


West's Ann. Cal. C.C.P. § 319, CA CIV PRO § 319
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 320


§ 320. Entry; sufficiency; one and five year limitation of actions


Currentness


No entry upon real estate is deemed sufficient or valid as a claim, unless an action be commenced thereupon within one year
after making such entry, and within five years from the time when the right to make it descended or accrued.


Credits
(Enacted in 1872.)


Editors' Notes


CODE COMMISSION NOTES


2023 Main Volume


1. Mexican Grants.--This Chapter embodies the provisions of statutes existing prior to the adoption of the Code
relative to the time of commencing actions for the recovery of real property. They have been carefully revised and
placed in logical order, but no substantial changes have been made. Section 6 of the Act of 1863 (Stats.1863, p. 325)
provides, among other things, that “any person claiming real property, or the possession thereof, or any right or interest
therein, under the title derived from the Spanish or Mexican Governments, or the authorities thereof, which shall not
have been finally confirmed by the Government of the United States, or its legally constituted authorities, more than
five years before the passage of this Act, may have five years after the passage of this Act in which to commence his
action for the recovery of such real property, or the possession thereof, or any right or interest therein, or for rents
or profits out of the same, or to make his defense to an action founded upon the title thereto; and provided further,
that nothing in this Act contained shall be so construed as to extend or enlarge the time for commencing actions for
the recovery of real estate or the possession thereof, under title derived from Spanish or Mexican Governments, in
a case where final confirmation has already been had, other than is now allowed under the Act to which this Act is
amendatory.” As the time fixed in this statute has expired, and all rights that have accrued under it are preserved by the
saving clause in the preliminary part of this Code (see Sec. 8, ante; and see Billings vs. Harvey, 6 Cal., p. 381), it was
thought unnecessary to insert any provisions excepting lands within those grants from the operation of the general
rule relating to real actions. For decisions respecting these grants, see Billings vs. Harvey, 6 Cal., p. 381; Billings
vs. Hall, 7 Cal., p. 1; Dominguez vs. Dominguez, 7 Cal., p. 424. Statute does not begin to run until after issuance
of patent.--Reed vs. Spicer, 27 Cal., p. 58; Figg vs. Mayo, 39 Cal., p. 262; Soto vs. Kroder, 19 Cal., p. 87; Judson
vs. Mallay, 40 Cal., p. 300; Johnson vs. Van Dyke, 20 Cal., p. 225; Downer vs. Smith, 24 Cal., p. 114. But see the
elaborate opinion of Justice Field in Montgomery vs. Bevans, U.S. Court, Ninth Circuit, 1 Rep.; also Palmer vs. Low,
opinion by Sawyer, J., Pacific Law Reporter, Vol. IV, No. 20.
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2. Pleading.--Anderson vs. Fisk, 36 Cal., p. 625; Ord vs. De la Guerra, 18 Cal., p. 67; Richardson vs. Williamson,
24 Cal., p. 289; Vassault vs. Sietz, 31 Cal., p. 228; Beach vs. Gabriel, 29 Cal., p. 584; Davis vs. Davis, 26 Cal., p.
23; Mahoney vs. Van Winkle, 33 Cal., p. 448.


Notes of Decisions (12)


West's Ann. Cal. C.C.P. § 320, CA CIV PRO § 320
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1869002388&pubNum=0000220&originatingDoc=N7A25F0B08D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_625 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1861002083&pubNum=0000220&originatingDoc=N7A25F0B08D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_67&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_67 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1864001937&pubNum=0000220&originatingDoc=N7A25F0B08D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_289 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1864001937&pubNum=0000220&originatingDoc=N7A25F0B08D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_289 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1866002187&pubNum=0000220&originatingDoc=N7A25F0B08D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_228&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_228 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1866002035&pubNum=0000220&originatingDoc=N7A25F0B08D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_584&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_584 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1864002061&pubNum=0000220&originatingDoc=N7A25F0B08D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_23&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_23 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1864002061&pubNum=0000220&originatingDoc=N7A25F0B08D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_23&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_23 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1867002109&pubNum=0000220&originatingDoc=N7A25F0B08D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_448&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_448 

https://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N7A25F0B08D7011D8A785F88B1CCF3D4B&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.Default) 





§ 321. Presumption of timely possession; presumption of..., CA CIV PRO § 321


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 321


§ 321. Presumption of timely possession; presumption of subordinate occupation; adverse possession for five years


Currentness


In every action for the recovery of real property, or the possession thereof, the person establishing a legal title to the property
is presumed to have been possessed thereof within the time required by law, and the occupation of the property by any other
person is deemed to have been under and in subordination to the legal title, unless it appear that the property has been held and
possessed adversely to such legal title, for five years before the commencement of the action.


Credits
(Enacted in 1872.)


Editors' Notes


CODE COMMISSION NOTES


2023 Main Volume


Adverse Possession Not Presumed.--Possession is presumed to be in subordination to the legal title, unless it be
admitted by the opposing party, or found as a fact that the possession was adverse.--Sharp vs. Daugney, 33 Cal., p. 506.


West's Ann. Cal. C.C.P. § 321, CA CIV PRO § 321
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 322


§ 322. Occupation under claim of title founded upon written instrument or


judgment; presumption of adverse possession after five years; tract divided into lots


Currentness


When it appears that the occupant, or those under whom he claims, entered into the possession of the property under claim of
title, exclusive of other right, founding such claim upon a written instrument, as being a conveyance of the property in question,
or upon the decree or judgment of a competent Court, and that there has been a continued occupation and possession of the
property included in such instrument, decree, or judgment, or of some part of the property, under such claim, for five years,
the property so included is deemed to have been held adversely, except that when it consists of a tract divided into lots, the
possession of one lot is not deemed a possession of any other lot of the same tract.


Credits
(Enacted in 1872.)


Editors' Notes


CODE COMMISSION NOTES


2023 Main Volume


1. Entering under Claim of Title.--The object of this section is to define accurately under what conditions a
possession shall be deemed adverse when the party enters under a claim of title founded upon a written instrument,
judgment, or decree. The person relying upon this section, in aid of his possession, must show that he entered not
only under a claim of title, but that it was exclusive of any other right.--Figg vs. Mayo, 39 Cal., p. 262.


2. Adverse Possession of Predecessor--Possession to be Continuous.--An adverse possession for five years must
be continuous in the party who is the first adverse possessor, or in him and his grantees, in order to acquire a perfect
title. And an adverse possessor cannot add to his own possession that of the one who preceded him when he did not
enter into possession under or through the one who preceded. Adverse possession must be actual, not an assertion of
possession by words or an action, and if the continuity is broken, either by fraud or by a wrongful entry, the protection
afforded by the Statute of Limitations is destroyed.--San Francisco vs. Fulde, 37 Cal., p. 349.


3. Adverse Possession May Be at Any Time Prior to Action Not for Five Years Next Preceding Action.--The
purchase of an outstanding adverse claim for the purpose of quieting title to land by one in possession claiming
adversely to all others, does not estop the purchaser from setting up the statute against a third party. An adverse
possessor for five years acquires a fee simple title to the land so held. Adverse possession need not be for the five years
next preceding the action--an adverse continuous possession for five years at any time prior to the commencement of
the action being sufficient. A title once acquired by adverse possession for five years continues perfect until conveyed
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by the possessor, or until lost by another adverse possession for five years.--Cannon vs. Stockmon, 36 Cal., p. 535.
See, also, as to adverse possession, Arrington vs. Liscom, 34 Cal., p. 335.


4. Effect of Creation of Easement on Adverse Possession.--The creation of an easement upon land does not prevent
the statute from being set in motion and running in favor of a party entering upon and claiming the soil upon which the
easement has been imposed, adversely to the grantor of the easement.--San Francisco vs. Calderwood, 31 Cal., p. 585.


5. Adverse Possession--case.--A. was in possession of land five years, under claim of title. B. and C., and their
grantors, during this time had a perfect title to the land. They sued D. and others to recover possession of it, but
did not make A. a party to the action. B. and C., and their assigns, recovered judgment, and after five years had run
the Sheriff turned A. out of possession under a writ of restitution, issued on the judgment, and placed B. and C. in
possession. The Court held that the title of A., by adverse possession, was not impaired by this entry of B. and C.--
See Le Roy vs. Rogers, 30 Cal., p. 230.


6. Adverse Entry upon Constructive Possession.--Adverse possession may be acquired to part of a tract of land
while the owner of the true title is in the actual possession of the other part. Actual possession of a part, with
constructive possession of the rest, will not prevent the Statute of Limitations from running in favor of one who enters
adversely upon the constructive possession.--Davis vs. Perley, 30 Cal., p. 630.


7. Adverse Possession of Grantor Against Grantee.--When a grantor takes adverse possession of land granted by
him, and holds continuous adverse possession for the statutory period, he may set up the Statute of Limitations against
the grantee.--Franklin vs. Dorland, 28 Cal., p. 175.


8. Division Lines.--As to location of division lines, adverse possession may establish a division boundary between
adjacent owners, although it may not be the boundary specified in the deeds, if the owners have acquiesced therein
for the length of time prescribed by the Statute of Limitations as a bar to the right of entry upon real property.--Sneed
vs. Osborne, 25 Cal., p. 619.


9. Purchase at Irregular Sale.--From lapse of time and acquiescence in the possession of the purchaser the regularity
of a sale under a power may be inferred, and a presumption indulged in that due notice thereof, as required by the
power, was given. Perfect title may be acquired by adverse possession for the statutory time.--Simpson vs. Eckstein,
22 Cal., p. 580.


10. Adverse Possession under Claim of Title.--It was held that the Statute of Limitations runs only in favor of parties
in possession claiming title adversely to the whole world, and not in favor of those who assert the title to be in others.
If it, therefore, never runs in favor of the plaintiff, his grantees are in no better position. To render possession adverse,
so as to set in motion the Statute of Limitations, it must be accompanied with a claim of title, and this title, when
founded “upon a written instrument as being a conveyance of the premises,” must be asserted by the occupant in
good faith, in the belief that he has good right to the premises against all the world. The claim must be absolute--not
dependent upon any contingencies--and must be “exclusive of any other right.” And to render the adverse possession
thus commenced effectual as a bar to a recovery by the true owner, the possession must continue uninterrupted for five
years under such claim. When parties assert, either by declaration or conduct, the title to property to be in others, the
statute, of course, cannot run in their favor. Their possession, under such circumstances, is not adverse.--McCracken
vs. San Francisco, 16 Cal., p. 635.


11. Adverse Possession under a Claim of Title.--It was held, to constitute a prescription by Spanish law, or a
foundation for adverse possession at common law, the instrument under which the occupant entered and claims the
premises must purport in its terms to transfer the title--must be such as would, in fact, pass the title had it been
executed by the true owner, and in proper form, with the exception, perhaps, of a contract to convey after payment
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of the consideration; and the occupant must have entered under it in good faith, in the belief that he had a right to
the premises, and with the intention to hold them against the world. The possession must have been adverse in its
inception, and during its continuance.--Nieto vs. Carpenter, 21 Cal., p. 490.


12. Two Kinds of Adverse Possession.--Adverse possession is of different kinds: 1. Where the possession is taken
by the bow and spear, without color of title, but with the intent to claim the fee, exclusive of any other right, and hold
it against all comers. 2. Where the possession is taken under a claim of title founded upon a written instrument, as a
conveyance or judgment of a Court, etc. Either of these kinds of adverse possession is sufficient to set the statute in
motion. See the differences between the rights acquired under them, discussed in the opinion of the Court.--Kimball
vs. Lohmas, 31 Cal., p. 154.


13. Persons Excepted from Provisions of the Statutes.--Strict construction of the Statute of Limitations formerly
required, etc.--See note to Sec. 312, ante, case of Tynan vs. Walker, 35 Cal., p. 635.


Notes of Decisions (358)


West's Ann. Cal. C.C.P. § 322, CA CIV PRO § 322
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 323


§ 323. Adverse possession under claim of title founded upon written instrument or judgment defined


Currentness


For the purpose of constituting an adverse possession by any person claiming a title founded upon a written instrument, or a
judgment or decree, land is deemed to have been possessed and occupied in the following cases:


1. Where it has been usually cultivated or improved;


2. Where it has been protected by a substantial inclosure;


3. Where, although not inclosed, it has been used for the supply of fuel, or of fencing timber for the purposes of husbandry, or
for pasturage, or for the ordinary use of the occupant;


4. Where a known farm or single lot has been partly improved, the portion of such farm or lot that may have been left not cleared,
or not inclosed according to the usual course and custom of the adjoining country, shall be deemed to have been occupied for
the same length of time as the part improved and cultivated.


Credits
(Enacted in 1872.)


Editors' Notes


CODE COMMISSION NOTES


2023 Main Volume


A pretended possession of land by an inclosure which is not substantial, without actual occupancy of any portion of
it, cannot constitute an adverse possession.--Borel vs. Rollins, 30 Cal., p. 408. See, for adverse possession, Vassault
vs. Seitz, 31 Cal., p. 225.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 324


§ 324. Occupation under claim of title; adverse possession of premises actually occupied


Currentness


Where it appears that there has been an actual continued occupation of land, under a claim of title, exclusive of any other right,
but not founded upon a written instrument, judgment, or decree, the land so actually occupied, and no other, is deemed to have
been held adversely.


Credits
(Enacted in 1872.)


Notes of Decisions (44)


West's Ann. Cal. C.C.P. § 324, CA CIV PRO § 324
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 325


§ 325. Adverse possession; claim of title not founded upon written instrument,


judgment, or decree; possession and occupancy of land; payment of taxes


Effective: January 1, 2011
Currentness


(a) For the purpose of constituting an adverse possession by a person claiming title, not founded upon a written instrument,
judgment, or decree, land is deemed to have been possessed and occupied in the following cases only:


(1) Where it has been protected by a substantial enclosure.


(2) Where it has been usually cultivated or improved.


(b) In no case shall adverse possession be considered established under the provision of any section of this code, unless it shall
be shown that the land has been occupied and claimed for the period of five years continuously, and the party or persons, their
predecessors and grantors, have timely paid all state, county, or municipal taxes that have been levied and assessed upon the
land for the period of five years during which the land has been occupied and claimed. Payment of those taxes by the party or
persons, their predecessors and grantors shall be established by certified records of the county tax collector.


Credits
(Enacted in 1872. Amended by Code Am.1877-78, c. 590, p. 99, § 1; Stats.2010, c. 55 (A.B.1684), § 1.)


Editors' Notes


CODE COMMISSION NOTES


2023 Main Volume


Subd. 1.--See note to Sec. 323. It is only necessary to show that the land was held in adverse possession by a substantial
inclosure, and the occupation, cultivation, or use of the land need not be proved.--Polack vs. McGrath, 32 Cal., p. 15.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 326


§ 326. Adverse possession; relation of landlord and tenant; effect


Currentness


When the relation of landlord and tenant has existed between any persons, the possession of the tenant is deemed the possession
of the landlord until the expiration of five years from the termination of the tenancy, or, where there has been no written lease,
until the expiration of five years from the time of the last payment of rent, notwithstanding that such tenant may have acquired
another title, or may have claimed to hold adversely to his landlord. But such presumptions cannot be made after the periods
herein limited.


Credits
(Enacted in 1872.)


Editors' Notes


CODE COMMISSION NOTES


2023 Main Volume


A tenant cannot set up title against his landlord without first surrendering possession.--Tewksbury vs. Magraff, 33
Cal., p. 237, and cases cited therein. A tenant may not be estopped where, in taking the lease, he was imposed upon
by the lessor.--Gleim vs. Rise, 6 Watts, p. 44. So, if the tenant has been ousted by title paramount, he may plead it
(Haynes vs. Maltby, 3 Term R., p. 441); also, that the landlord's title has ceased, or has become extinguished (Jackson
vs. Rowland, 6 Wend., p. 666); or that he has acquired his landlord's title by purchase from him, or at a judicial sale,
or by a redemption. And if the action is brought by a vendee of the landlord, the tenant may dispute the derivative
title.--Phillips vs. Pierce, 5 B. & C., p. 433; Reray vs. Cotter, 29 Cal., p. 168. So, if tenant did not take possession
under the lease, but was in possession at the time he took the lease, he may dispute the landlord's title without first
surrendering the possession; for, not having received the possession from him, he is under no moral or legal obligation
to restore it before adopting a hostile attitude, and he may have attorned by mistake to one who had no title.--Cornish
vs. Searell, 8 B. & C., p. 471. To these exceptions may be added, possibly, the case where it appears affirmatively
that both parties have acted under a mutual mistake as to the law in regard to the title of the lessor.--Glen vs. Gibson,
9 Barb., p. 638; Tewksbury vs. Magraff, 33 Cal., p. 245.
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Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 327


§ 327. Right of possession; death of person in possession; effect of descent


Currentness


The right of a person to the possession of real property is not impaired or affected by a descent cast in consequence of the death
of a person in possession of such property.


Credits
(Enacted in 1872.)


Notes of Decisions (1)


West's Ann. Cal. C.C.P. § 327, CA CIV PRO § 327
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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§ 328.5. Computation of time; imprisonment, CA CIV PRO § 328.5
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 328.5


§ 328.5. Computation of time; imprisonment


Currentness


If a person entitled to commence an action for the recovery of real property, or for the recovery of the possession thereof, or to
make any entry or defense founded on the title to real property, or to rents or services out of the property, is, at the time the title
first descends or accrues, imprisoned on a criminal charge, or in execution upon conviction of a criminal offense, for a term less
than life, the time, not exceeding two years, during which imprisonment continues is not deemed any portion of the time in this
chapter limited for the commencement of the action, or the making of the entry or defense, but the action may be commenced,
or entry or defense made, within the period of five years after the imprisonment ceases, or after the death of the person entitled,
who dies while imprisoned; but the action shall not be commenced, or entry or defense made, after that period.


Credits
(Added by Stats.1994, c. 1083 (S.B.1445), § 3.)


West's Ann. Cal. C.C.P. § 328.5, CA CIV PRO § 328.5
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 328


§ 328. Computation of time; exclusion of certain disabilities


Effective: January 1, 2015
Currentness


If a person entitled to commence an action for the recovery of real property, or for the recovery of the possession thereof, or to
make an entry or defense founded on the title to real property, or to rents or services out of the property, is, at the time title first
descends or accrues, either under the age of majority or lacking legal capacity to make decisions, the time, not exceeding 20
years, during which the disability continues is not deemed a portion of the time in this chapter limited for the commencement
of the action, or the making of the entry or defense, but the action may be commenced, or entry or defense made, within the
period of five years after the disability shall cease, or after the death of the person entitled, who shall die under the disability.
The action shall not be commenced, or entry or defense made, after that period.


Credits
(Enacted in 1872. Amended by Code Am.1903, c. 160, p. 177, § 1; Stats.1994, c. 1083 (S.B.1445), § 2; Stats.2014, c. 144
(A.B.1847), § 3, eff. Jan. 1, 2015.)


Notes of Decisions (13)


West's Ann. Cal. C.C.P. § 328, CA CIV PRO § 328
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 329.5


§ 329.5. Validity of public improvement assessments; appeal


Currentness


The validity of an assessment or supplemental assessment against real property for public improvements, the proceedings for
which are prescribed by the legislative body of any chartered city, shall not be contested in any action or proceeding unless
the action or proceeding is commenced within 30 days after the assessment is levied, or such longer period as the legislative
body may provide. Any appeal from a final judgment in such an action or proceeding shall be perfected within 30 days after
the entry of judgment.


Credits
(Added by Stats.1959, c. 1007, p. 3028, § 1.)


Notes of Decisions (9)


West's Ann. Cal. C.C.P. § 329.5, CA CIV PRO § 329.5
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 329


§ 329. Foreclosure of street improvement assessment liens; constructive presumption of payment


Currentness


The time within which an action for the foreclosure of a lien securing an assessment against real property for street
improvements, the proceedings for which are prescribed by legislation of any political unit other than the state, may be
commenced, shall be two years from and after the date on which the assessment, or any bond secured thereby, or the last
installment of the assessment or bond, shall be due, or, as to existing rights of action not heretofore barred, one year after the
effective date hereof, whichever time is later. After that time, if the lien has not been otherwise removed, the lien ceases to exist
and the assessment is conclusively presumed to be paid. The official having charge of the records of the assessment shall mark
it “Conclusively presumed paid,” if, at the expiration of the time within which such action might be brought he has received
no written notice of the pendency of the action.


Credits
(Added by Stats.1933, c. 883, p. 2291, § 1. Amended by Stats.1945, c. 362, p. 822, § 1; Stats.1981, c. 714, § 68.)


Notes of Decisions (11)


West's Ann. Cal. C.C.P. § 329, CA CIV PRO § 329
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 2. The Time of Commencing Actions for the Recovery of Real Property


West's Ann.Cal.C.C.P. § 330


§ 330. Public improvement assessment liens; time for sale


Currentness


In all cases in which there is now vested or there shall hereafter be vested in a treasurer, street superintendent, or other public
official the power to sell at public auction, after demand upon him by the holder of any public improvement bond, any lot or
parcel of land upon which exists or which shall hereafter exist a lien to secure the payment of a public improvement assessment
represented by said bond, and the act or law establishing such power fails to prescribe the time within which such official may
act, said official may sell at any time prior to the expiration of four years after the due date of said bond or of the last installment
thereof or of the last principal coupon attached thereto, or prior to January 1, 1947, whichever is later, but not thereafter. This
section is not intended to extend, enlarge or revive any power of sale which has heretofore been lost by reason of lapse of
time or otherwise.


Credits
(Added by Stats.1945, c. 360, p. 821, § 1.)


Notes of Decisions (15)


West's Ann. Cal. C.C.P. § 330, CA CIV PRO § 330
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 335.1


§ 335.1. Two years; actions for assault, battery, or injury to, or for death of, individual caused by wrongful act or neglect


Effective: January 1, 2003
Currentness


Within two years: An action for assault, battery, or injury to, or for the death of, an individual caused by the wrongful act or
neglect of another.


Credits
(Added by Stats.2002, c. 448 (S.B.688), § 2.)


Notes of Decisions (322)


West's Ann. Cal. C.C.P. § 335.1, CA CIV PRO § 335.1
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 335


§ 335. Periods of limitation


Currentness


The periods prescribed for the commencement of actions other than for the recovery of real property, are as follows:


Credits
(Enacted in 1872.)


Notes of Decisions (30)


West's Ann. Cal. C.C.P. § 335, CA CIV PRO § 335
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 336


§ 336. Five years; mesne profits


Currentness


Within five years:


(a) An action for mesne profits of real property.


(b) An action for violation of a restriction, as defined in Section 784 of the Civil Code. The period prescribed in this subdivision
runs from the time the person seeking to enforce the restriction discovered or, through the exercise of reasonable diligence,
should have discovered the violation. A failure to commence an action for violation of a restriction within the period prescribed
in this subdivision does not waive the right to commence an action for any other violation of the restriction and does not, in
itself, create an implication that the restriction is abandoned, obsolete, or otherwise unenforceable. This subdivision shall not bar
commencement of an action for violation of a restriction before January 1, 2001, and until January 1, 2001, any other applicable
statutory or common law limitation shall continue to apply to that action.


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 291, § 31; Stats.1953, c. 1153, p. 2652, § 1; Stats.1998, c. 14
(A.B.707), § 3.)


Editors' Notes


CODE COMMISSION NOTES


2023 Main Volume


1. Domestic Judgments.--The statute runs as well against judgments rendered in this State as against foreign
judgments.--Mason vs. Cronise, 20 Cal., p. 218.


2. Foreign Judgment.--A foreign judgment is not “a contract, obligation, or liability founded upon an instrument in
writing,” within the meaning of Sec. 337, post.--Patten vs. Ray, 4 Cal., p. 287.


3. A Judgment Payable in Installments.--The statute begins to run on a judgment payable in installments from the
period fixed for the payment of each installment, as it becomes due.--De Uprey vs. De Uprey, 23 Cal., p. 352.


4. Judgment Against Intestate, Obtained During His Life.--By common law, when the limitation began to run,
a subsequent disability, as death of the party bound, etc., did not stop it. But this doctrine does not apply where
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a judgment is obtained against an intestate in his lifetime, and no execution levied. In such case, the judgment
creditor being prevented by law from suing after the death of the debtor, the Statute of Limitations ceases to run until
presentation of the claim to the administrator.--Quivey vs. Hall, 19 Cal., p. 98.


5. Five-Year Limit on Foreign Judgment.--Cavender vs. Guild, 4 Cal., p. 250. Statute begins to run only from the
time of final entry of judgment.--Parke vs. Williams, 7 Cal., p. 247.


LAW REVISION COMMISSION COMMENTS


1998 Amendment


Subdivision (b) is added to Section 336 to make clear that the statutory limitation period applicable to enforcement of a restriction
is five years, consistent with the general statutes governing recovery of real property. Cf. Section 319 (five years). This ensures
a uniform limitation period regardless of whether the restriction is in the form of a covenant, condition, negative easement, or
equitable servitude. See Civ. Code § 784 (“restriction” defined); cf. 2 A. Bowman, Ogden's Revised California Real Property
Law 23.25, at 1155, 23.32, at 1159 (1975) (five years).


For purposes of subdivision (b), the time when a homeowners' association is deemed to have knowledge of a violation of
a restriction would be determined under general principles of imputed knowledge. See, e.g., Civ. Code § 2332. Thus an
incorporated or unincorporated homeowner's association is deemed to have knowledge of a violation of a restriction when an
appropriate officer or agent of the association has knowledge of the violation.


Under subdivision (b), a failure to enforce a violation within the limitation period should not alone be grounds to imply a waiver
or abandonment of the restriction. However, such a failure may, combined with other circumstances, be grounds for waiver or
estoppel or evidence of abandonment or obsolescence. See, e.g., Bryant v. Whitney, 178 Cal. 640, 174 P. 32 (1918) (waiver).


Subdivision (b) provides a two-year grace period to enable action on a violation that would become unenforceable upon
enactment of this chapter and a shorter grace period for action on a violation that would become unenforceable within two years
after enactment of this chapter. The two-year grace period does not operate to extend the time to act on a violation that would
become unenforceable by operation of law apart from this chapter, either pursuant to case law limitations or applicable statutes
of limitation. [28 Cal.L.Rev.Comm. Reports App. 4 (1998)].


Notes of Decisions (13)


West's Ann. Cal. C.C.P. § 336, CA CIV PRO § 336
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 336a


§ 336a. Six years; corporate obligations held by public; corporate mortgages, deeds of trust, etc.


Effective: January 1, 2023
Currentness


Within six years:


(a) An action upon any bonds, notes, or debentures issued by any corporation or pursuant to permit of the Commissioner of
Financial Protection and Innovation, or upon any coupons issued with the bonds, notes, or debentures, if those bonds, notes,
or debentures shall have been issued to or held by the public.


(b) An action upon any mortgage, trust deed, or other agreement pursuant to which the bonds, notes, or debentures were issued.
This section does not apply to bonds or other evidences of indebtedness of a public district or corporation.


Credits
(Added by Stats.1935, c. 614, p. 1740, § 1. Amended by Stats.2019, c. 143 (S.B.251), § 18, eff. Jan. 1, 2020; Stats.2020, c. 370
(S.B.1371), § 33, eff. Jan. 1, 2021; Stats.2022, c. 452 (S.B.1498), § 37, eff. Jan. 1, 2023.)


Notes of Decisions (1)


West's Ann. Cal. C.C.P. § 336a, CA CIV PRO § 336a
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 337.1


§ 337.1. Four years; actions for damages from persons performing or furnishing design, specifications,


surveying, planning, supervision or observation of construction or construction of improvement to realty


Currentness


(a) Except as otherwise provided in this section, no action shall be brought to recover damages from any person performing
or furnishing the design, specifications, surveying, planning, supervision or observation of construction or construction of an
improvement to real property more than four years after the substantial completion of such improvement for any of the following:


(1) Any patent deficiency in the design, specifications, surveying, planning, supervision or observation of construction or
construction of an improvement to, or survey of, real property;


(2) Injury to property, real or personal, arising out of any such patent deficiency; or


(3) Injury to the person or for wrongful death arising out of any such patent deficiency.


(b) If, by reason of such patent deficiency, an injury to property or the person or an injury causing wrongful death occurs during
the fourth year after such substantial completion, an action in tort to recover damages for such an injury or wrongful death may
be brought within one year after the date on which such injury occurred, irrespective of the date of death, but in no event may
such an action be brought more than five years after the substantial completion of construction of such improvement.


(c) Nothing in this section shall be construed as extending the period prescribed by the laws of this state for the bringing of
any action.


(d) The limitation prescribed by this section shall not be asserted by way of defense by any person in actual possession or the
control, as owner, tenant or otherwise, of such an improvement at the time any deficiency in such an improvement constitutes
the proximate cause of the injury or death for which it is proposed to bring an action.


(e) As used in this section, “patent deficiency” means a deficiency which is apparent by reasonable inspection.


(f) Subdivisions (a) and (b) shall not apply to any owner-occupied single-unit residence.
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Credits
(Added by Stats.1967, c. 1326, p. 3157, § 1.)


Notes of Decisions (78)


West's Ann. Cal. C.C.P. § 337.1, CA CIV PRO § 337.1
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 337.2


§ 337.2. Four years; breach of written lease and abandonment of property


Currentness


Where a lease of real property is in writing, no action shall be brought under Section 1951.2 of the Civil Code more than four
years after the breach of the lease and abandonment of the property, or more than four years after the termination of the right
of the lessee to possession of the property, whichever is the earlier time.


Credits
(Added by Stats.1970, c. 89, p. 107, § 12, operative July 1, 1971.)


Editors' Notes


LAW REVISION COMMISSION COMMENTS


1970 Addition


The four-year period provided in Section 337.2 is consistent with the general statute of limitations applicable to written contracts.
See Section 337. Although the former law was not clear, it appears that, if the lessor terminated a lease because of the lessee's
breach and evicted the lessee, his cause of action for the damages resulting from the loss of the rentals due under the lease did
not accrue until the end of the original lease term. See De Hart v. Allen, 26 Cal.2d 829, 161 P.2d 453 (1945); Treff v. Gulko,
214 Cal. 591, 7 P.2d 697 (1932). Under Civil Code Section 1951.2, however, an aggrieved lessor may sue immediately for the
damages resulting from the loss of the rentals that would have accrued under the lease. Accordingly, Section 337.2 relates the
period of limitations to breach and abandonment or to termination of the right of the lessee to possession.


Notes of Decisions (4)


West's Ann. Cal. C.C.P. § 337.2, CA CIV PRO § 337.2
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 337.5


§ 337.5. Ten years; municipal general obligation bonds or coupons; judgments or decrees


Effective: October 19, 2010
Currentness


Within 10 years:


(a) An action upon any general obligation bonds or coupons, not secured in whole or in part by a lien on real property, issued
by any county, city and county, municipal corporation, district (including school districts), or other political subdivision of the
State of California.


(b) An action upon a judgment or decree of any court of the United States or of any state within the United States.


Credits
(Added by Stats.1939, c. 724, p. 2255, § 1. Amended by Stats.1947, c. 626, p. 1634, § 1; Stats.1953, c. 1153, p. 2653, § 2;
Stats.2010, c. 719 (S.B.856), § 7, eff. Oct. 19, 2010.)


Notes of Decisions (105)


West's Ann. Cal. C.C.P. § 337.5, CA CIV PRO § 337.5
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 337.6


§ 337.6. Municipal general obligation bonds or coupons; additional time


Currentness


Notwithstanding the provisions of Section 337.5 of this code actions may be brought on bonds or coupons as set forth in
subsection 2 of said section, against which the statute of limitations ran on or after August 27, 1937; provided, such actions
are brought on or before June 30, 1959. Upon presentation for payment they shall be registered and payment shall not be made
thereon until the next fiscal year following presentation unless available funds are sufficient to first pay obligations which are
due or will become due from the same fund during the fiscal year of presentation and during the next succeeding six months.
Interest shall not be paid on bonds or coupons registered for the purpose of this section.


Credits
(Added by Stats.1949, c. 1282, p. 2265, § 1. Amended by Stats.1957, c. 719, p. 1925, § 1.)


West's Ann. Cal. C.C.P. § 337.6, CA CIV PRO § 337.6
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 337.15


§ 337.15. Ten years; developer, contractor, architect, etc. of real


property; latent deficiency in design, supervision, etc.; injury to property


Currentness


(a) No action may be brought to recover damages from any person, or the surety of a person, who develops real property or
performs or furnishes the design, specifications, surveying, planning, supervision, testing, or observation of construction or
construction of an improvement to real property more than 10 years after the substantial completion of the development or
improvement for any of the following:


(1) Any latent deficiency in the design, specification, surveying, planning, supervision, or observation of construction or
construction of an improvement to, or survey of, real property.


(2) Injury to property, real or personal, arising out of any such latent deficiency.


(b) As used in this section, “latent deficiency” means a deficiency which is not apparent by reasonable inspection.


(c) As used in this section, “action” includes an action for indemnity brought against a person arising out of that person's
performance or furnishing of services or materials referred to in this section, except that a cross-complaint for indemnity may
be filed pursuant to subdivision (b) of Section 428.10 in an action which has been brought within the time period set forth in
subdivision (a) of this section.


(d) Nothing in this section shall be construed as extending the period prescribed by the laws of this state for bringing any action.


(e) The limitation prescribed by this section shall not be asserted by way of defense by any person in actual possession or the
control, as owner, tenant or otherwise, of such an improvement, at the time any deficiency in the improvement constitutes the
proximate cause for which it is proposed to bring an action.


(f) This section shall not apply to actions based on willful misconduct or fraudulent concealment.


(g) The 10-year period specified in subdivision (a) shall commence upon substantial completion of the improvement, but not
later than the date of one of the following, whichever first occurs:
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(1) The date of final inspection by the applicable public agency.


(2) The date of recordation of a valid notice of completion.


(3) The date of use or occupation of the improvement.


(4) One year after termination or cessation of work on the improvement.


The date of substantial completion shall relate specifically to the performance or furnishing design, specifications, surveying,
planning, supervision, testing, observation of construction or construction services by each profession or trade rendering services
to the improvement.


Credits
(Added by Stats.1971, c. 1569, p. 3149, § 1. Amended by Stats.1979, c. 373, p. 1265, § 49; Stats.1979, c. 571, p. 1797, § 1;
Stats.1980, c. 676, § 63; Stats.1981, c. 88, § 1.)


Notes of Decisions (133)


West's Ann. Cal. C.C.P. § 337.15, CA CIV PRO § 337.15
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 337


§ 337. Four years; written contract; exception; book account; account stated based upon account


in writing; balance of mutual, open and current account in writing; rescission of written contract


Effective: January 1, 2019
Currentness


Within four years:


(a) An action upon any contract, obligation or liability founded upon an instrument in writing, except as provided in Section
336a; provided, that the time within which any action for a money judgment for the balance due upon an obligation for the
payment of which a deed of trust or mortgage with power of sale upon real property or any interest therein was given as security,
following the exercise of the power of sale in such deed of trust or mortgage, may be brought shall not extend beyond three
months after the time of sale under such deed of trust or mortgage.


(b) An action to recover (1) upon a book account whether consisting of one or more entries; (2) upon an account stated based
upon an account in writing, but the acknowledgment of the account stated need not be in writing; (3) a balance due upon a
mutual, open and current account, the items of which are in writing; provided, however, that if an account stated is based upon
an account of one item, the time shall begin to run from the date of the item, and if an account stated is based upon an account
of more than one item, the time shall begin to run from the date of the last item.


(c) An action based upon the rescission of a contract in writing. The time begins to run from the date upon which the facts that
entitle the aggrieved party to rescind occurred. Where the ground for rescission is fraud or mistake, the time shall not begin to
run until the discovery by the aggrieved party of the facts constituting the fraud or mistake. Where the ground for rescission is
misrepresentation under Section 359 of the Insurance Code, the time shall not begin to run until the representation becomes false.


(d) When the period in which an action must be commenced under this section has run, a person shall not bring suit or initiate
an arbitration or other legal proceeding to collect the debt. The period in which an action may be commenced under this section
shall only be extended pursuant to Section 360.


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 291, § 32; Stats.1906, c. 1, p. 5, § 1; Stats.1907, c. 323, p. 599, §
1; Stats.1917, c. 203, p. 299, § 1; Stats.1933, c. 790, p. 2116, § 1; Stats.1935, c. 614, p. 1740, § 2; Stats.1947, c. 809, p. 1923,
§ 1; Stats.1961, c. 589, p. 1735, § 6; Stats.2018, c. 247 (A.B.1526), § 2, eff. Jan. 1, 2019.)
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Editors' Notes


CODE COMMISSION NOTES


2023 Main Volume


1. Construction of Section.--This section has been held to refer to contracts, obligations, and liabilities resting in or
growing out of written instruments, not remotely or ultimately, but immediately. Thus, where two persons executed
a note, one as principal and the other as surety, and a judgment obtained upon the note is paid by the surety, the
obligation of the principal to pay the surety is not “founded upon a written instrument” within the meaning of this
section.--Chipman vs. Morrill, 20 Cal., p. 131.


2. What Is a Contract in Writing; an Order Entered on the Books of a Corporation.--A person acted for two
years as President of a corporation, with an understanding that he should be paid, but with no agreement to that effect
or as to compensation. Having been reelected for the third year, the Trustees made an order as follows: “Ordered
that the compensation of the President be established at fifty dollars per month.” And the person continued to serve
for two years longer. Held: that such order was a contract to pay past as well as future services at the rate of fifty
dollars per month, and that the order was a contract in writing within the meaning of the Statute of Limitations, both
for past as well as present pay, and that the statute ran only from the date of the order.--Rosborough vs. Shasta R.
Canal Co., 22 Cal., p. 556.


3. Audited Accounts.--Accounts with the words “audited and approved,” and “certified to be correct,” written on
their face, are instruments in writing within the meaning of this section.--Sannickson vs. Brown, 5 Cal., p. 57. Statute
runs from maturity of contract. The right of action upon a contract in writing is not barred until the lapse of four years
after maturity.--Bagley vs. Eaton, 10 Cal., p. 126.


4. Lost Contract.--The fact that the contract was in writing, and not the present existence of the writing itself,
determines the time within which the action must be brought.--Bagley vs. Eaton, 10 Cal., p. 126.


5. Published Offer of Rewardheld to be a contract in writing, etc.--Ryer vs. Stockwell, 14 Cal., p. 134.


6. City Bonds and Bonds of Municipal Corporationsto provide for payment of indebtedness when not barred by
Statute of Limitations.--Underhill vs. Trustees of the City of Sonora, 17 Cal., p. 173.


7. Actions on Promissory Notes.--Banks vs. Marshall, 23 Cal., p. 223.


8. Certificates of Deposit.--And of the same nature as promissory notes are certificates of deposit. The statute runs
from the date, and no demand is required to set the statute in motion.--Brummagim vs. Tallant, 29 Cal., p. 503.


9. Note and Mortgage.--A note payable six months after date, with interest monthly in advance, and “in case the
said interest, or any portion thereof, should become due, and remain unpaid after demand, then the mortgage given
by me, of even date herewith, which is given to secure the payment of this note, may be foreclosed,” etc.; and the
mortgage contained a provision by which the mortgagee was “empowered to foreclose said mortgage, according to the
provisions in said note contained.” The Court held that the prompt payment of the interest on demand, when it fell due,
did not, under these clauses in the note and mortgage, prolong the time of payment beyond the time specified in the
note, and that a cause of action accrued upon the note, and to foreclose the mortgage, immediately upon the expiration
of the six months, although there had been no default in the payment of interest. An action not commenced within
four years after the expiration of six months from date of the note is barred by the Statute of Limitations.--Pendleton
vs. Rowe, 34 Cal., p. 149.
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10. Mortgage.--A mortgage given to secure a payment of a debt, of which there is no written agreement, is yet a
contract, “founded upon an instrument in writing;” and an action may be had at any time within four years of the
breach of the mortgage, although the original debt has become barred.--Union Water Co. vs. Murphy's Flat F. Co.,
22 Cal., p. 620.


11. For Actions of Foreclosure and Redemption, Etc.--See Grattan vs. Wiggins, 23 Cal., p. 16; Cunningham vs.
Hawkins, 24 Cal., p. 403.


12. Generally.--See McCarthy vs. White, 21 Cal., p. 495; Grattan vs. Wiggins, 23 Cal., p. 16; Pearis vs. Covillaud,
6 Cal., p. 617; Lord vs. Morris, 18 Cal., p. 482.


Notes of Decisions (910)


West's Ann. Cal. C.C.P. § 337, CA CIV PRO § 337
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 337a


§ 337a. “Book account” and “consumer debt” defined


Effective: January 1, 2024
Currentness


(a) The term “book account” means a detailed statement which constitutes the principal record of one or more transactions
between a debtor and a creditor arising out of a contract or some fiduciary relation, and shows the debits and credits in connection
therewith, and against whom and in favor of whom entries are made, is entered in the regular course of business as conducted
by such creditor or fiduciary, and is kept in a reasonably permanent form and manner and is (1) in a bound book, or (2) on a
sheet or sheets fastened in a book or to backing but detachable therefrom, or (3) on a card or cards of a permanent character, or
is kept in any other reasonably permanent form and manner. A “book account” does not include consumer debt.


(b) For purposes of this section, “consumer debt” means any obligation or alleged obligation, incurred on or after July 1, 2024,
of a consumer to pay money arising out of a transaction in which the money, property, insurance, or services that are the subject
of the transaction are primarily for personal, family, or household purposes and where the obligation to pay appears on the face
of a note or in a written contract.


Credits
(Added by Stats.1959, c. 1010, p. 3034, § 1. Amended by Stats.2023, c. 688 (A.B.1414), § 1, eff. Jan. 1, 2024.)


Notes of Decisions (28)


West's Ann. Cal. C.C.P. § 337a, CA CIV PRO § 337a
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 338.1


§ 338.1. Five years; civil penalties or punitive damages for violations


of certain hazardous waste, hazardous substance, and petroleum laws


Effective: January 1, 2024
Currentness


An action for civil penalties or punitive damages authorized under Chapter 6.5 (commencing with Section 25100), Chapter 6.67
(commencing with Section 25270), Chapter 6.7 (commencing with Section 25280), or Chapter 6.95 (commencing with Section
25500) of Division 20 of, or Part 2 (commencing with Section 78000) of Division 45 of, the Health and Safety Code, or Chapter
1 (commencing with Section 3000) of Division 3 of the Public Resources Code, shall be commenced within five years after the
discovery by the agency bringing the action of the facts constituting the grounds for commencing the action.


Credits
(Added by Stats.1988, c. 1186, § 2. Amended by Stats.2009, c. 429 (A.B.305), § 1; Stats.2018, c. 141 (A.B.1980), § 1, eff.
Jan. 1, 2019; Stats.2022, c. 258 (A.B.2327), § 7, eff. Jan. 1, 2023, operative Jan. 1, 2024; Stats.2023, c. 337 (A.B.631), § 1,
eff. Jan. 1, 2024.)


Editors' Notes


LAW REVISION COMMISSION COMMENTS


2022 Amendment


Section 338.1 is amended to update a cross-reference in accordance with the nonsubstantive recodification of Chapter 6.8
(commencing with Section 25300) of Division 20 of the Health and Safety Code. [48 Cal.L.Rev.Comm. Reports __ (2021)].


Notes of Decisions (1)


West's Ann. Cal. C.C.P. § 338.1, CA CIV PRO § 338.1
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 338


§ 338. Three years


Effective: January 1, 2022
Currentness


Within three years:


(a) An action upon a liability created by statute, other than a penalty or forfeiture.


(b) An action for trespass upon or injury to real property.


(c)(1) An action for taking, detaining, or injuring goods or chattels, including an action for the specific recovery of personal
property.


(2) The cause of action in the case of theft, as described in Section 484 of the Penal Code, of an article of historical, interpretive,
scientific, or artistic significance is not deemed to have accrued until the discovery of the whereabouts of the article by the
aggrieved party, the aggrieved party's agent, or the law enforcement agency that originally investigated the theft.


(3)(A) Notwithstanding paragraphs (1) and (2), an action for the specific recovery of a work of fine art brought against a
museum, gallery, auctioneer, or dealer, in the case of an unlawful taking or theft, as described in Section 484 of the Penal Code,
of a work of fine art, including a taking or theft by means of fraud or duress, shall be commenced within six years of the actual
discovery by the claimant or the claimant's agent, of both of the following:


(i) The identity and the whereabouts of the work of fine art. In the case where there is a possibility of misidentification of the
object of fine art in question, the identity can be satisfied by the identification of facts sufficient to determine that the work of
fine art is likely to be the work of fine art that was unlawfully taken or stolen.


(ii) Information or facts that are sufficient to indicate that the claimant has a claim for a possessory interest in the work of fine
art that was unlawfully taken or stolen.


(B) This paragraph shall apply to all pending and future actions commenced on or before December 31, 2017, including an
action dismissed based on the expiration of statutes of limitations in effect prior to the date of enactment of this statute if the
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judgment in that action is not yet final or if the time for filing an appeal from a decision on that action has not expired, provided
that the action concerns a work of fine art that was taken within 100 years prior to the date of enactment of this statute.


(C) For purposes of this paragraph:


(i) “Actual discovery,” notwithstanding Section 19 of the Civil Code, does not include constructive knowledge imputed by law.


(ii) “Auctioneer” means an individual who is engaged in, or who by advertising or otherwise holds the individual out as being
available to engage in, the calling for, the recognition of, and the acceptance of, offers for the purchase of goods at an auction
as defined in subdivision (b) of Section 1812.601 of the Civil Code.


(iii) “Dealer” means a person who holds a valid seller's permit and who is actively and principally engaged in, or conducting
the business of, selling works of fine art.


(iv) “Duress” means a threat of force, violence, danger, or retribution against an owner of the work of fine art in question, or
the owner's family member, sufficient to coerce a reasonable person of ordinary susceptibilities to perform an act that otherwise
would not have been performed or to acquiesce to an act to which the person would otherwise not have acquiesced.


(v) “Fine art” has the same meaning as defined in paragraph (1) of subdivision (d) of Section 982 of the Civil Code.


(vi) “Museum or gallery” shall include any public or private organization or foundation operating as a museum or gallery.


(4) Section 361 shall not apply to an action brought pursuant to paragraph (3).


(5) A party in an action to which paragraph (3) applies may raise all equitable and legal affirmative defenses and doctrines,
including, without limitation, laches and unclean hands.


(d) An action for relief on the ground of fraud or mistake. The cause of action in that case is not deemed to have accrued until
the discovery, by the aggrieved party, of the facts constituting the fraud or mistake.


(e) An action upon a bond of a public official except any cause of action based on fraud or embezzlement is not deemed to
have accrued until the discovery, by the aggrieved party or the aggrieved party's agent, of the facts constituting the cause of
action upon the bond.


(f)(1) An action against a notary public on the notary public's bond or in the notary public's official capacity except that a cause
of action based on malfeasance or misfeasance is not deemed to have accrued until discovery, by the aggrieved party or the
aggrieved party's agent, of the facts constituting the cause of action.
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(2) Notwithstanding paragraph (1), an action based on malfeasance or misfeasance shall be commenced within one year from
discovery, by the aggrieved party or the aggrieved party's agent, of the facts constituting the cause of action or within three
years from the performance of the notarial act giving rise to the action, whichever is later.


(3) Notwithstanding paragraph (1), an action against a notary public on the notary public's bond or in the notary public's official
capacity shall be commenced within six years.


(g) An action for slander of title to real property.


(h) An action commenced under Section 17536 of the Business and Professions Code. The cause of action in that case shall not
be deemed to have accrued until the discovery by the aggrieved party, the Attorney General, the district attorney, the county
counsel, the city prosecutor, or the city attorney of the facts constituting grounds for commencing the action.


(i) An action commenced under the Porter-Cologne Water Quality Control Act (Division 7 (commencing with Section 13000)
of the Water Code). The cause of action in that case shall not be deemed to have accrued until the discovery by the State Water
Resources Control Board or a regional water quality control board of the facts constituting grounds for commencing actions
under their jurisdiction.


(j) An action to recover for physical damage to private property under Section 19 of Article I of the California Constitution.


(k) An action commenced under Division 26 (commencing with Section 39000) of the Health and Safety Code. These causes
of action shall not be deemed to have accrued until the discovery by the State Air Resources Board or by a district, as defined in
Section 39025 of the Health and Safety Code, of the facts constituting grounds for commencing the action under its jurisdiction.


(l) An action commenced under Section 1602, 1615, or 5650.1 of the Fish and Game Code. These causes of action shall not be
deemed to have accrued until discovery by the agency bringing the action of the facts constituting the grounds for commencing
the action.


(m) An action challenging the validity of the levy upon a parcel of a special tax levied by a local agency on a per parcel basis.


(n) An action commencing under Section 51.7 of the Civil Code.


(o) An action commenced under Section 4601.1 of the Public Resources Code, if the underlying violation is of Section 4571,
4581, or 4621 of the Public Resources Code, or of Section 1103.1 of Title 14 of the California Code of Regulations, and the
underlying violation is related to the conversion of timberland to nonforestry-related agricultural uses. These causes of action
shall not be deemed to have accrued until discovery by the Department of Forestry and Fire Protection.


(p) An action for civil penalties commenced under Section 26038 of the Business and Professions Code.
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Credits
(Enacted in 1872. Amended by Stats.1921, c. 183, p. 192, § 1; Stats.1933, c. 306, p. 878, § 1; Stats.1935, c. 581, p. 1673, § 1;
Stats.1943, c. 1025, p. 2963, § 1; Stats.1949, c. 1540, p. 2734, § 1; Stats.1957, c. 649, p. 1849, § 1; Stats.1972, c. 823, p. 1470,
§ 2; Stats.1981, c. 247, § 1, eff. July 21, 1981; Stats.1981, c. 494, § 2; Stats.1982, c. 340, p. 1642, § 1; Stats.1987, c. 1200,
§ 1; Stats.1987, c. 1201, § 1; Stats.1988, c. 1186, § 1; Stats.1989, c. 467, § 1; Stats.1990, c. 669 (A.B.4049), § 1; Stats.1995,
c. 238 (A.B.1174), § 1; Stats.1998, c. 342 (A.B.1933), § 1; Stats.2005, c. 123 (A.B.378), § 2; Stats.2005, c. 383 (S.B.1110), §
1.5; Stats.2006, c. 538 (S.B.1852), § 62; Stats.2010, c. 691 (A.B.2765), § 2; Stats.2015, c. 683 (S.B.798), § 1, eff. Jan. 1, 2016;
Stats.2018, c. 796 (S.B.1453), § 1, eff. Jan. 1, 2019; Stats.2021, c. 264 (A.B.287), § 1, eff. Jan. 1, 2022.)


Editors' Notes


CODE COMMISSION NOTES


2023 Main Volume


1. Liability Created by Statute.--The claim of a District Attorney, for his commission on debts recovered for the
county, comes within Subdivision 1 of this section.--Higby vs. Calaveras County, 18 Cal., p. 176.


2. Rents and Profits.--In an action to recover lands the plaintiff can recover the rents and profits for three years only,
prior to the commencement of the action, if this section is pleaded.--Carpenter vs. Mitchell, 29 Cal., p. 330; see, also,
Love vs. Shartzer, 31 Cal., p. 487.


3. Fraudulent Concealment.--The Statute of Limitations is not intended to protect a person who, by fraudulent
concealment, has delayed the assertion of a right.--See Kane vs. Cook, 8 Cal., p. 449.


4. Allegation of Discovery.--The fact of the discovery of the fraud must be alleged to have been made within three
years.--Sublette vs. Tinney, 9 Cal., p. 423.


5. Constructive, As Well As Actual, Fraud.--This section is applicable to constructive as well as actual fraud, and
an action grounded upon either may be commenced within three years after discovery.--Boyd vs. Blankman, 29 Cal.,
p. 20.


6. When Concealment Is Not Fraudulent.--Where three persons entered into a partnership agreement, by the terms
of which the partnership was to be kept secret, and plaintiff, ignorant of the existence of the partnership, sold goods
to one of the firm individually in 1854, and afterwards, in 1860, discovering that the partnership existed in 1854,
and that the goods went to the uses of the concern, brought suit against the three. Held: that this agreement to the
partnership secret, and its mere concealment from plaintiff, do not amount to such a fraud as to avoid the Statute of
Limitations.--Soule vs. Atkinson, 18 Cal., p. 225.


7. To What Frauds Section Does Not Apply.--Subd. 4, it has been held, does not apply to an action to set aside and
cancel a conveyance, upon the ground that it is a cloud upon the title of the plaintiff, even if the Court is asked to
set aside the conveyance because it was made to defraud a creditor.--See Hager vs. Shindler, 29 Cal., p. 60; Stewart
vs. Thompson, 32 Cal., p. 260.


8. Generally.--See Currey vs. Allen, 34 Cal., p. 254.


Notes of Decisions (2012)
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West's Ann. Cal. C.C.P. § 338, CA CIV PRO § 338
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 339.5


§ 339.5. Two years; breach of unwritten lease and abandonment of property


Currentness


Where a lease of real property is not in writing, no action shall be brought under Section 1951.2 of the Civil Code more than
two years after the breach of the lease and abandonment of the property, or more than two years after the termination of the
right of the lessee to possession of the property, whichever is the earlier time.


Credits
(Added by Stats.1970, c. 89, p. 107, § 13, operative July 1, 1971.)


Editors' Notes


LAW REVISION COMMISSION COMMENTS


1970 Addition


The two-year period provided in Section 339.5 is consistent with the general statute of limitations applicable to contracts not
in writing. See Section 339. See also the Comment to Section 337.2.


West's Ann. Cal. C.C.P. § 339.5, CA CIV PRO § 339.5
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 339


§ 339. Two years; oral contract; certificate, abstract or guaranty of


title; title insurance policy; sheriff; coroner; rescission of oral contract


Currentness


Within two years: 1. An action upon a contract, obligation or liability not founded upon an instrument of writing, except as
provided in Section 2725 of the Commercial Code or subdivision 2 of Section 337 of this code; or an action founded upon a
contract, obligation or liability, evidenced by a certificate, or abstract or guaranty of title of real property, or by a policy of title
insurance; provided, that the cause of action upon a contract, obligation or liability evidenced by a certificate, or abstract or
guaranty of title of real property or policy of title insurance shall not be deemed to have accrued until the discovery of the loss
or damage suffered by the aggrieved party thereunder.


2. An action against a sheriff or coroner upon a liability incurred by the doing of an act in an official capacity and in virtue of
office, or by the omission of an official duty including the nonpayment of money collected in the enforcement of a judgment.


3. An action based upon the rescission of a contract not in writing. The time begins to run from the date upon which the facts
that entitle the aggrieved party to rescind occurred. Where the ground for rescission is fraud or mistake, the time does not begin
to run until the discovery by the aggrieved party of the facts constituting the fraud or mistake.


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 291, § 33; Stats.1905, c. 258, p. 231, § 1; Stats.1906, c. 1, p. 5, §
2; Stats.1907, c. 323, p. 599, § 2; Stats.1913, c. 187, p. 332, § 1; Stats.1917, c. 203, p. 299, § 2; Stats.1961, c. 589, p. 1736, §
7; Stats.1980, c. 1307, § 1; Stats.1982, c. 497, p. 2154, § 31, operative July 1, 1983; Stats.1996, c. 872 (A.B.3472), § 11.)


Editors' Notes


CODE COMMISSION NOTES


2022 Main Volume


The first and second subdivisions are based upon Acts of 1850 and 1859 (Stats.1850, p. 343; 1859, p. 306). The third
subdivision is a substitute for the numerous provisions relative to the time in which actions may be commenced upon
liabilities incurred without the State, and founded upon judgments or written instruments. The fourth subdivision is
based upon Act of 1862 (Stats.1862, p. 447).


1. Assumpsit, for money had and received.--See Keller vs. Hicks, 22 Cal., p. 457.
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2. Account--Items of Barred.--Where an account is not a mutual one the statute bars each item two years after its
delivery.--Adams vs. Patterson, 35 Cal., p. 122. Where a party is selling goods from time to time and charging them,
and the other pays him money which he credits on the account as a payment, this credit does not make the account
a mutual one within the meaning of the Statute of Limitations.--Id.; see, also, Fraylor vs. Sonora M. Co., 17 Cal., p.
595; see Sec. 334, post, and note.


3. Claims for Recovery of Purchase Money at Sale Made by City.--Claims against the City of San Francisco by
the bidders at the attempted sale in December, 1853, for the purchase money paid on such sale, are within the fourth
subdivision of the seventeenth section of the Limitation Act, and are barred by a failure to sue within two years from
the date of the receipt of the money by the city.--Pimental vs. The City of San Francisco, 21 Cal., p. 351.


4. Receipt for Money.--A mere naked receipt in writing, acknowledging the delivery of money, is not a contract,
and does not import a promise, obligation, or liability, and an action upon it is therefore barred by the Statute of
Limitations in two years. But a receipt or acknowledgment in writing for money, which also contains a clause stating
that the money received is to be applied to the account of the person from whom received, partakes of the double
nature of a receipt and contract, and shows upon its face a liability to account, and an action upon it is not barred by
the Statute of Limitations until four years have expired.--Ashley vs. Vischer, 24 Cal., p. 322.


5. Generally.--Note to Sec. 337, ante, referring to Chipman vs. Morrill, 20 Cal., p. 130.


LAW REVISION COMMISSION COMMENTS


1982 Amendment


Subdivision 2 of Section 339 is amended to conform to the Enforcement of Judgments Law and to delete the exception to the
two-year statute of limitations for an action for an escape. Former subdivision 4 of Section 340 which applied a one-year statute
of limitations in this case was repealed by 1973 Cal.Stats. ch. 20, § 1. (15 Cal.L.Rev.Comm. Reports 2001).


Notes of Decisions (828)


West's Ann. Cal. C.C.P. § 339, CA CIV PRO § 339
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.1


§ 340.1. Childhood sexual assault; certificates of merit executed by attorney; violations; failure to file;


name designation of defendant; periods of limitation; presentation to government entity not required


Effective: January 1, 2024
Currentness


(a) There is no time limit for the commencement of any of the following actions for recovery of damages suffered as a result
of childhood sexual assault:


(1) An action against any person for committing an act of childhood sexual assault.


(2) An action for liability against any person or entity who owed a duty of care to the plaintiff, if a wrongful or negligent act by
that person or entity was a legal cause of the childhood sexual assault that resulted in the injury to the plaintiff.


(3) An action for liability against any person or entity if an intentional act by that person or entity was a legal cause of the
childhood sexual assault that resulted in the injury to the plaintiff.


(b)(1) In an action described in subdivision (a), a person who is sexually assaulted and proves it was as the result of a cover
up may recover up to treble damages against a defendant who is found to have covered up the sexual assault of a minor, unless
prohibited by another law.


(2) For purposes of this subdivision, a “cover up” is a concerted effort to hide evidence relating to childhood sexual assault.


(c) “Childhood sexual assault” as used in this section includes any act committed against the plaintiff that occurred when the
plaintiff was under the age of 18 years and that would have been proscribed by Section 266j of the Penal Code; Section 285
of the Penal Code; paragraph (1) or (2) of subdivision (b), or of subdivision (c), of Section 286 of the Penal Code; subdivision
(a) or (b) of Section 288 of the Penal Code; paragraph (1) or (2) of subdivision (b), or of subdivision (c), of Section 287 or
of former Section 288a of the Penal Code; subdivision (h), (i), or (j) of Section 289 of the Penal Code; any sexual conduct
as defined in paragraph (1) of subdivision (d) of Section 311.4 of the Penal Code; Section 647.6 of the Penal Code; or any
prior laws of this state of similar effect at the time the act was committed. This subdivision does not limit the availability of
causes of action permitted under subdivision (a), including causes of action against persons or entities other than the alleged
perpetrator of the abuse.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE461166475BF4FE9872D8B51F2D77315&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CASTERR)&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+340.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N53C4BFECC2A240B49F0EBDA63DA20D5E&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACPPT2R)&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+340.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NBCDB5D6324BA48CE8FA55321291F2DC8&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACPPT2T2R)&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+340.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N134FF119CC2B43D8A6348BDB495A1D66&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACPPT2T2C3R)&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+340.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES266J&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES285&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES285&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES286&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES286&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES286&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES288&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES288&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES288&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS287&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES289&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_f383000077b35 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES289&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_17a3000024864 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES289&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_267600008f864 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES311.4&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES647.6&originatingDoc=N3C3838906BEE11EE861BDC115DF9D00B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





§ 340.1. Childhood sexual assault; certificates of merit..., CA CIV PRO § 340.1


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


(d) This section shall not be construed to alter the otherwise applicable burden of proof, as defined in Section 115 of the Evidence
Code, that a plaintiff has in a civil action subject to this section.


(e) Every plaintiff 40 years of age or older at the time the action is filed shall file certificates of merit as specified in subdivision
(f).


(f) Certificates of merit setting forth the facts that support the declaration shall be executed by the attorney for the plaintiff and
by a licensed mental health practitioner selected by the plaintiff declaring, respectively, as follows:


(1) That the attorney has reviewed the facts of the case, consulted with at least one mental health practitioner who the attorney
reasonably believes is knowledgeable of the relevant facts and issues involved in the particular action, and concluded on the
basis of that review and consultation that there is reasonable and meritorious cause for the filing of the action.


(2) That the mental health practitioner consulted is licensed to practice and practices in this state and is not a party to the
action, that the practitioner is not treating and has not treated the plaintiff, and that the practitioner has interviewed the plaintiff
and is knowledgeable of the relevant facts and issues involved in the particular action, and has concluded, on the basis of the
practitioner's knowledge of the facts and issues, that in the practitioner's professional opinion there is a reasonable basis to
believe that the plaintiff had been subject to childhood sexual abuse.


(g) If certificates are required pursuant to subdivision (e), the attorney for the plaintiff shall execute a separate certificate of
merit for each defendant named in the complaint.


(h) In any action subject to subdivision (e), a defendant shall not be served, and the duty to serve a defendant with process does
not attach, until the court has reviewed the certificates of merit filed pursuant to subdivision (f) with respect to that defendant,
and has found, in camera, based solely on those certificates of merit, that there is reasonable and meritorious cause for the filing
of the action against that defendant. At that time, the duty to serve that defendant with process shall attach.


(i) A violation of this section may constitute unprofessional conduct and may be the grounds for discipline against the attorney.


(j) The failure to file certificates in accordance with this section shall be grounds for a demurrer pursuant to Section 430.10
or a motion to strike pursuant to Section 435.


(k) In any action subject to subdivision (e), a defendant shall be named by “Doe” designation in any pleadings or papers filed
in the action until there has been a showing of corroborative fact as to the charging allegations against that defendant.


(l) At any time after the action is filed, the plaintiff may apply to the court for permission to amend the complaint to substitute
the name of the defendant or defendants for the fictitious designation, as follows:


(1) The application shall be accompanied by a certificate of corroborative fact executed by the attorney for the plaintiff. The
certificate shall declare that the attorney has discovered one or more facts corroborative of one or more of the charging allegations
against a defendant or defendants, and shall set forth in clear and concise terms the nature and substance of the corroborative
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fact. If the corroborative fact is evidenced by the statement of a witness or the contents of a document, the certificate shall declare
that the attorney has personal knowledge of the statement of the witness or of the contents of the document, and the identity
and location of the witness or document shall be included in the certificate. For purposes of this section, a fact is corroborative
of an allegation if it confirms or supports the allegation. The opinion of any mental health practitioner concerning the plaintiff
shall not constitute a corroborative fact for purposes of this section.


(2) If the application to name a defendant is made before that defendant's appearance in the action, neither the application nor
the certificate of corroborative fact by the attorney shall be served on the defendant or defendants, nor on any other party or
their counsel of record.


(3) If the application to name a defendant is made after that defendant's appearance in the action, the application shall be served
on all parties and proof of service provided to the court, but the certificate of corroborative fact by the attorney shall not be
served on any party or their counsel of record.


(m) The court shall review the application and the certificate of corroborative fact in camera and, based solely on the certificate
and any reasonable inferences to be drawn from the certificate, shall, if one or more facts corroborative of one or more of the
charging allegations against a defendant has been shown, order that the complaint may be amended to substitute the name of
the defendant or defendants.


(n) The court shall keep under seal and confidential from the public and all parties to the litigation, other than the plaintiff, any
and all certificates of corroborative fact filed pursuant to subdivision (l).


(o) Upon the favorable conclusion of the litigation with respect to any defendant for whom a certificate of merit was filed or
for whom a certificate of merit should have been filed pursuant to this section, the court may, upon the motion of a party or
upon the court's own motion, verify compliance with this section by requiring the attorney for the plaintiff who was required by
subdivision (f) to execute the certificate to reveal the name, address, and telephone number of the person or persons consulted
with pursuant to subdivision (f) that were relied upon by the attorney in preparation of the certificate of merit. The name, address,
and telephone number shall be disclosed to the trial judge in camera and in the absence of the moving party. If the court finds
there has been a failure to comply with this section, the court may order a party, a party's attorney, or both, to pay any reasonable
expenses, including attorney's fees, incurred by the defendant for whom a certificate of merit should have been filed.


(p) This section applies to any claim in which the childhood sexual assault occurred on and after January 1, 2024.
Notwithstanding any other law, a claim for damages based on conduct described in paragraphs (1) through (3), inclusive, of
subdivision (a), in which the childhood sexual assault occurred on or before December 31, 2023 may only be commenced
pursuant to the applicable statute of limitations set forth in existing law as it read on December 31, 2023.


(q) Notwithstanding any other law, including Chapter 1 of Part 3 of Division 3.6 of Title 1 of the Government Code (commencing
with Section 900) and Chapter 2 of Part 3 of Division 3.6 of Title 1 of the Government Code (commencing with Section 910),
a claim for damages described in paragraphs (1) through (3), inclusive, of subdivision (a), is not required to be presented to any
government entity prior to the commencement of an action.
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Credits
(Added by Stats.1986, c. 914, § 1. Amended by Stats.1990, c. 1578 (S.B.108), § 1; Stats.1994, c. 288 (A.B.2846), § 1; Stats.1998,
c. 1032 (A.B.1651), § 1; Stats.1999, c. 120 (S.B.674), § 1; Stats.2002, c. 149 (S.B.1779), § 1; Stats.2018, c. 423 (S.B.1494),
§ 8, eff. Jan. 1, 2019; Stats.2019, c. 861 (A.B.218), § 1, eff. Jan. 1, 2020; Stats.2022, c. 444 (A.B.2959), § 1, eff. Jan. 1, 2023;
Stats.2023, c. 655 (A.B.452), § 1, eff. Jan. 1, 2024.)


Editors' Notes


VALIDITY


This section was held unconstitutional in the decision of Perez v. Roe 1 (App. 2 Dist. 2006) 52 Cal.Rptr.3d 762, 146 Cal.App.4th
171, as modified, review denied.


Notes of Decisions (172)


West's Ann. Cal. C.C.P. § 340.1, CA CIV PRO § 340.1
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.2


§ 340.2. Exposure to asbestos; actions for injury, illness or wrongful death


Currentness


(a) In any civil action for injury or illness based upon exposure to asbestos, the time for the commencement of the action shall
be the later of the following:


(1) Within one year after the date the plaintiff first suffered disability.


(2) Within one year after the date the plaintiff either knew, or through the exercise of reasonable diligence should have known,
that such disability was caused or contributed to by such exposure.


(b) “Disability” as used in subdivision (a) means the loss of time from work as a result of such exposure which precludes the
performance of the employee's regular occupation.


(c) In an action for the wrongful death of any plaintiff's decedent, based upon exposure to asbestos, the time for commencement
of an action shall be the later of the following:


(1) Within one year from the date of the death of the plaintiff's decedent.


(2) Within one year from the date the plaintiff first knew, or through the exercise of reasonable diligence should have known,
that the death was caused or contributed to by such exposure.


Credits
(Added by Stats.1979, c. 513, p. 1689, § 1.)


Notes of Decisions (52)


West's Ann. Cal. C.C.P. § 340.2, CA CIV PRO § 340.2
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.3


§ 340.3. Actions for damages against defendant arising from


felony offense; limitation of actions; stay of judgment; restitution


Effective: January 1, 2016
Currentness


(a) Unless a longer period is prescribed for a specific action, in any action for damages against a defendant based upon the
defendant's commission of a felony offense for which the defendant has been convicted, the time for commencement of the
action shall be within one year after judgment is pronounced.


(b)(1) Notwithstanding subdivision (a), an action for damages against a defendant based upon the defendant's commission of a
felony offense for which the defendant has been convicted may be commenced within 10 years of the date on which the defendant
is discharged from parole if the conviction was for any offense specified in paragraph (1), except voluntary manslaughter, (2),
(3), (4), (5), (6), (7), (9), (16), (17), (20), (22), (25), (34), or (35) of subdivision (c) of Section 1192.7 of the Penal Code.


(2) No civil action may be commenced pursuant to paragraph (1) if any of the following applies:


(A) The defendant has received either a certificate of rehabilitation as provided in Chapter 3.5 (commencing with Section
4852.01) of Title 6 of Part 3 of the Penal Code or a pardon as provided in Chapter 1 (commencing with Section 4800) or Chapter
3 (commencing with Section 4850) of Title 6 of Part 3 of the Penal Code.


(B) Following a conviction for murder or attempted murder, the defendant has been paroled based in whole or in part upon
evidence presented to the Board of Prison Terms that the defendant committed the crime because he or she was the victim of
intimate partner battering.


(C) The defendant was convicted of murder or attempted murder in the second degree in a trial at which substantial evidence
was presented that the person committed the crime because he or she was a victim of intimate partner battering.


(D) The defendant was unlawfully imprisoned or restrained but has been released from prison after successfully prosecuting a
writ of habeas corpus pursuant to Chapter 1 (commencing with Section 1473) of Title 12 of Part 2 of the Penal Code.


(c) If the sentence or judgment is stayed, the time for the commencement of the action shall be tolled until the stay is lifted. For
purposes of this section, a judgment is not stayed if the judgment is appealed or the defendant is placed on probation.
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(d)(1) Subdivision (b) shall apply to any action commenced before, on, or after the effective date of this section, including any
action otherwise barred by a limitation of time in effect prior to the effective date of this section, thereby reviving those causes
of action that had lapsed or expired under the law in effect prior to the effective date of this section.


(2) Paragraph (1) does not apply to either of the following:


(A) Any claim that has been litigated to finality on the merits in any court of competent jurisdiction prior to January 1, 2003.
For purposes of this section, termination of a prior action on the basis of the statute of limitations does not constitute a claim
that has been litigated to finality on the merits.


(B) Any written, compromised settlement agreement that has been entered into between a plaintiff and a defendant if the plaintiff
was represented by an attorney who was admitted to practice law in this state at the time of the settlement, and the plaintiff
signed the agreement.


(e) Any restitution paid by the defendant to the victim shall be credited against any judgment, award, or settlement obtained
pursuant to this section. Any judgment, award, or settlement obtained pursuant to an action under this section shall be subject
to the provisions of Section 13963 of the Government Code.


Credits
(Added by Stats.1983, c. 938, § 2, eff. Sept. 20, 1983. Amended by Stats.2002, c. 633 (S.B.1887), § 1, eff. Sept. 18, 2002;
Stats.2005, c. 215 (A.B.220), § 1; Stats.2015, c. 465 (A.B.538), § 1, eff. Jan. 1, 2016.)


Notes of Decisions (16)


West's Ann. Cal. C.C.P. § 340.3, CA CIV PRO § 340.3
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.4


§ 340.4. Minors; action for personal injuries before or during birth; limitation of actions


Currentness


An action by or on behalf of a minor for personal injuries sustained before or in the course of his or her birth must be commenced
within six years after the date of birth, and the time the minor is under any disability mentioned in Section 352 shall not be
excluded in computing the time limited for the commencement of the action.


Credits
(Added by Stats.1992, c. 163 (A.B.2641), § 16, operative Jan. 1, 1994.)


Editors' Notes


LAW REVISION COMMISSION COMMENTS


1992 Addition


Section 340.4 continues the last part of former Civil Code Section 29 without substantive change. [22 Cal.L.Rev.Comm.Reports
1 (1992)].


Notes of Decisions (10)


West's Ann. Cal. C.C.P. § 340.4, CA CIV PRO § 340.4
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.5


§ 340.5. Action against health care provider; three years from injury or one year from discovery; exceptions; minors


Currentness


In an action for injury or death against a health care provider based upon such person's alleged professional negligence, the
time for the commencement of action shall be three years after the date of injury or one year after the plaintiff discovers, or
through the use of reasonable diligence should have discovered, the injury, whichever occurs first. In no event shall the time for
commencement of legal action exceed three years unless tolled for any of the following: (1) upon proof of fraud, (2) intentional
concealment, or (3) the presence of a foreign body, which has no therapeutic or diagnostic purpose or effect, in the person of the
injured person. Actions by a minor shall be commenced within three years from the date of the alleged wrongful act except that
actions by a minor under the full age of six years shall be commenced within three years or prior to his eighth birthday whichever
provides a longer period. Such time limitation shall be tolled for minors for any period during which parent or guardian and
defendant's insurer or health care provider have committed fraud or collusion in the failure to bring an action on behalf of the
injured minor for professional negligence.


For the purposes of this section:


(1) “Health care provider” means any person licensed or certified pursuant to Division 2 (commencing with Section 500) of
the Business and Professions Code, or licensed pursuant to the Osteopathic Initiative Act, or the Chiropractic Initiative Act, or
licensed pursuant to Chapter 2.5 (commencing with Section 1440) of Division 2 of the Health and Safety Code; and any clinic,
health dispensary, or health facility, licensed pursuant to Division 2 (commencing with Section 1200) of the Health and Safety
Code. “Health care provider” includes the legal representatives of a health care provider;


(2) “Professional negligence” means a negligent act or omission to act by a health care provider in the rendering of professional
services, which act or omission is the proximate cause of a personal injury or wrongful death, provided that such services are
within the scope of services for which the provider is licensed and which are not within any restriction imposed by the licensing
agency or licensed hospital.


Credits
(Added by Stats.1970, c. 360, p. 772, § 1. Amended by Stats.1975, 2nd Ex.Sess., c. 1, p. 3969, § 25; Stats.1975, 2nd Ex.Sess.,
c. 2, p. 3991, § 1.192, eff. Sept. 24, 1975, operative Dec. 15, 1975.)


Notes of Decisions (344)


West's Ann. Cal. C.C.P. § 340.5, CA CIV PRO § 340.5
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Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.6


§ 340.6. Attorneys; wrongful professional act or omission; tolling of period


Effective: January 1, 2020
Currentness


(a) An action against an attorney for a wrongful act or omission, other than for actual fraud, arising in the performance of
professional services shall be commenced within one year after the plaintiff discovers, or through the use of reasonable diligence
should have discovered, the facts constituting the wrongful act or omission, or four years from the date of the wrongful act
or omission, whichever occurs first. If the plaintiff is required to establish the plaintiff's factual innocence for an underlying
criminal charge as an element of the plaintiff's claim, the action shall be commenced within two years after the plaintiff achieves
postconviction exoneration in the form of a final judicial disposition of the criminal case. Except for a claim for which the
plaintiff is required to establish the plaintiff's factual innocence, the time for commencement of legal action shall not exceed
four years except that the period shall be tolled during the time that any of the following exist:


(1) The plaintiff has not sustained actual injury.


(2) The attorney continues to represent the plaintiff regarding the specific subject matter in which the alleged wrongful act or
omission occurred.


(3) The attorney willfully conceals the facts constituting the wrongful act or omission when those facts are known to the attorney,
except that this subdivision shall toll only the four-year limitation.


(4) The plaintiff is under a legal or physical disability that restricts the plaintiff's ability to commence legal action.


(5) A dispute between the lawyer and client concerning fees, costs, or both is pending resolution under Article 13 (commencing
with Section 6200) of Chapter 4 of Division 3 of the Business and Professions Code. As used in this paragraph, “pending”
means from the date a request for arbitration is filed until 30 days after receipt of notice of the award of the arbitrators, or receipt
of notice that the arbitration is otherwise terminated, whichever occurs first.


(b) In an action based upon an instrument in writing, the effective date of which depends upon some act or event of the future,
the period of limitations provided for by this section shall commence to run upon the occurrence of that act or event.
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Credits
(Added by Stats.1977, c. 863, p. 2609, § 1. Amended by Stats.2009, c. 432 (A.B.316), § 2; Stats.2019, c. 13 (A.B.692), § 2,
eff. Jan. 1, 2020.)


Notes of Decisions (491)


West's Ann. Cal. C.C.P. § 340.6, CA CIV PRO § 340.6
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.7


§ 340.7. Dalkon Shield Claimants' Trust claims; tolling for bankruptcy of A.H. Robins Co.


Effective: January 1, 2009
Currentness


(a) Notwithstanding Section 335.1, a civil action brought by, or on behalf of, a Dalkon Shield victim against the Dalkon
Shield Claimants' Trust, shall be brought in accordance with the procedures established by A.H. Robins Company, Inc. Plan of
Reorganization, and shall be brought within 15 years of the date on which the victim's injury occurred, except that the statute
shall be tolled from August 21, 1985, the date on which the A.H. Robins Company filed for Chapter 11 Reorganization in
Richmond, Virginia.


(b) This section applies regardless of when the action or claim shall have accrued or been filed and regardless of whether it
might have lapsed or otherwise be barred by time under California law. However, this section shall only apply to victims who,
prior to January 1, 1990, filed a civil action, a timely claim, or a claim that is declared to be timely under the sixth Amended and
Restated Disclosure Statement filed pursuant to Section 1125 of the Federal Bankruptcy Code in re: A.H. Robins Company,
Inc., dated March 28, 1988, U.S. Bankruptcy Court, Eastern District of Virginia (case number 85-01307-R).


Credits
(Added by Stats.1994, c. 107 (A.B.2855), § 1. Amended by Stats.2007, c. 130 (A.B.299), § 35; Stats.2008, c. 179 (S.B.1498),
§ 34.)


West's Ann. Cal. C.C.P. § 340.7, CA CIV PRO § 340.7
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.8


§ 340.8. Exposure to hazardous materials or toxic substances; time for


commencement of action; injury or illness; wrongful death actions; definitions


Effective: January 1, 2004
Currentness


(a) In any civil action for injury or illness based upon exposure to a hazardous material or toxic substance, the time for
commencement of the action shall be no later than either two years from the date of injury, or two years after the plaintiff
becomes aware of, or reasonably should have become aware of, (1) an injury, (2) the physical cause of the injury, and (3)
sufficient facts to put a reasonable person on inquiry notice that the injury was caused or contributed to by the wrongful act
of another, whichever occurs later.


(b) In an action for the wrongful death of any plaintiff's decedent, based upon exposure to a hazardous material or toxic substance,
the time for commencement of an action shall be no later than either (1) two years from the date of the death of the plaintiff's
decedent, or (2) two years from the first date on which the plaintiff is aware of, or reasonably should have become aware of,
the physical cause of the death and sufficient facts to put a reasonable person on inquiry notice that the death was caused or
contributed to by the wrongful act of another, whichever occurs later.


(c) For purposes of this section:


(1) A “civil action for injury or illness based upon exposure to a hazardous material or toxic substance” does not include an
action subject to Section 340.2 or 340.5.


(2) Media reports regarding the hazardous material or toxic substance contamination do not, in and of themselves, constitute
sufficient facts to put a reasonable person on inquiry notice that the injury or death was caused or contributed to by the wrongful
act of another.


(d) Nothing in this section shall be construed to limit, abrogate, or change the law in effect on the effective date of this section
with respect to actions not based upon exposure to a hazardous material or toxic substance.


Credits
(Added by Stats.2003, c. 873 (S.B.331), § 1.)
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Notes of Decisions (19)


West's Ann. Cal. C.C.P. § 340.8, CA CIV PRO § 340.8
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N8CD173608D7011D8A785F88B1CCF3D4B&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.Default) 





§ 340.9. Northridge earthquake insurance claims, CA CIV PRO § 340.9


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.9


§ 340.9. Northridge earthquake insurance claims


Effective: January 1, 2001
Currentness


(a) Notwithstanding any other provision of law or contract, any insurance claim for damages arising out of the Northridge
earthquake of 1994 which is barred as of the effective date of this section solely because the applicable statute of limitations
has or had expired is hereby revived and a cause of action thereon may be commenced provided that the action is commenced
within one year of the effective date of this section. This subdivision shall only apply to cases in which an insured contacted an
insurer or an insurer's representative prior to January 1, 2000, regarding potential Northridge earthquake damage.


(b) Any action pursuant to this section commenced prior to, or within one year from, the effective date of this section shall not
be barred based upon this limitations period.


(c) Nothing in this section shall be construed to alter the applicable limitations period of an action that is not time barred as
of the effective date of this section.


(d) This section shall not apply to either of the following:


(1) Any claim that has been litigated to finality in any court of competent jurisdiction prior to the effective date of this section.


(2) Any written compromised settlement agreement which has been made between an insurer and its insured where the insured
was represented by counsel admitted to the practice of law in California at the time of the settlement, and who signed the
agreement.


Credits
(Added by Stats.2000, c. 1090 (S.B.1899), § 1.)


Notes of Decisions (76)


West's Ann. Cal. C.C.P. § 340.9, CA CIV PRO § 340.9
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.10


§ 340.10. “Terrorist victim” defined; statute of limitations for actions brought for injury or death to terrorist victim


Effective: January 1, 2003
Currentness


(a) For purposes of this section, “terrorist victim” means any individual who died or was injured as a consequence of the terrorist-
related aircraft crashes of September 11, 2001, including persons who were present at the World Trade Center in New York
City, New York, the Pentagon in Arlington, Virginia, or at the site of the crash at Shanksville, Pennsylvania, or in the immediate
aftermath of the terrorist-related aircraft crashes of September 11, 2001, including members of the flight crew and passengers
on American Airlines Flight 11, American Airlines Flight 77, United Airlines Flight 175, and United Airlines Flight 93, and
who suffered physical harm or death as a result of any of the crashes, as defined in Section 40101 of Title 49 of the United
States Code and the related, applicable regulations, other than an individual identified by the Attorney General of the United
States as a participant or conspirator in the terrorist-related aircraft crashes, or a representative or heir of such an individual.


(b) The statute of limitations for injury or death set forth in Section 335.1 shall apply to any action brought for injury to, or for
the death of, any terrorist victim described in subdivision (a) and caused by the wrongful act or neglect of another, regardless
of whether that action lapsed or was otherwise barred by time under California law predating the passage of this section and
Section 335.1.


Credits
(Added by Stats.2002, c. 448 (S.B.688), § 4.)


Notes of Decisions (1)


West's Ann. Cal. C.C.P. § 340.10, CA CIV PRO § 340.10
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.11


§ 340.11. Action for damages suffered as a result of childhood sexual assault


that occurred before January 1, 2024; limitations; construction; procedure


Effective: January 1, 2024
Currentness


(a)(1) Notwithstanding Section 340.1, in an action for recovery of damages suffered as a result of childhood sexual assault that
occurred before January 1, 2024, the time for commencement of the action shall be within 22 years of the date the plaintiff
attains the age of majority or within five years of the date the plaintiff discovers or reasonably should have discovered that
psychological injury or illness occurring after the age of majority was caused by the sexual assault, whichever period expires
later, for any of the following actions:


(A) An action against any person for committing an act of childhood sexual assault.


(B) An action for liability against any person or entity who owed a duty of care to the plaintiff, if a wrongful or negligent act
by that person or entity was a legal cause of the childhood sexual assault that resulted in the injury to the plaintiff.


(C) An action for liability against any person or entity if an intentional act by that person or entity was a legal cause of the
childhood sexual assault that resulted in the injury to the plaintiff.


(2) Notwithstanding paragraph (1) or Section 340.1, in an action for recovery of damages suffered as a result of childhood sexual
assault that occurred before January 1, 2024, involving an act that would have been proscribed by Sections 311.1 or 311.2 of
the Penal Code, the time for commencement of the action shall be within 22 years of the date the plaintiff attains the age of
majority or within 10 years of the date the plaintiff discovers or reasonably should have discovered, after the age of majority,
the existence of obscene matter, for any of the actions identified in subparagraphs (A) to (C), inclusive, of paragraph (1).


(b)(1) In an action described in subdivision (a), a person who is sexually assaulted and proves it was as the result of a cover
up may recover up to treble damages against a defendant who is found to have covered up the sexual assault of a minor, unless
prohibited by another law.


(2) For purposes of this subdivision, a “cover up” is a concerted effort to hide evidence relating to childhood sexual assault.


(c) An action described in subparagraph (B) or (C) of paragraph (1) of subdivision (a) shall not be commenced on or after the
plaintiff's 40th birthday unless the person or entity knew or had reason to know, or was otherwise on notice, of any misconduct
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that creates a risk of childhood sexual assault by an employee, volunteer, representative, or agent, or the person or entity failed
to take reasonable steps or to implement reasonable safeguards to avoid acts of childhood sexual assault. For purposes of this
subdivision, providing or requiring counseling is not sufficient, in and of itself, to constitute a reasonable step or reasonable
safeguard. Nothing in this subdivision shall be construed to constitute a substantive change in negligence law.


(d) “Childhood sexual assault” as used in this section includes any act committed against the plaintiff that occurred when the
plaintiff was under the age of 18 years and that would have been proscribed by Section 266j of the Penal Code; Section 285 of
the Penal Code; paragraph (1) or (2) of subdivision (b), or of subdivision (c), of Section 286 of the Penal Code; subdivision (a)
or (b) of Section 288 of the Penal Code; paragraph (1) or (2) of subdivision (b), or of subdivision (c), of Section 287 or of former
Section 288a of the Penal Code; subdivision (h), (i), or (j) of Section 289 of the Penal Code; subdivision (a) of Section 311.1 of
the Penal Code; subdivisions (b) to (d), inclusive, of Section 311.2 of the Penal Code; any sexual conduct as defined in paragraph
(1) of subdivision (d) of Section 311.4 of the Penal Code; Section 647.6 of the Penal Code; or any prior laws of this state of
similar effect at the time the act was committed. This subdivision does not limit the availability of causes of action permitted
under subdivision (a), including causes of action against persons or entities other than the alleged perpetrator of the abuse.


(e) This section shall not be construed to alter the otherwise applicable burden of proof, as defined in Section 115 of the Evidence
Code, that a plaintiff has in a civil action subject to this section.


(f) Every plaintiff 40 years of age or older at the time the action is filed shall file certificates of merit as specified in subdivision
(g).


(g) Certificates of merit shall be executed by the attorney for the plaintiff and by a licensed mental health practitioner selected
by the plaintiff declaring, respectively, as follows:


(1) That the attorney has reviewed the facts of the case, consulted with at least one mental health practitioner who the attorney
reasonably believes is knowledgeable of the relevant facts and issues involved in the particular action, and concluded on the
basis of that review and consultation that there is reasonable and meritorious cause for the filing of the action.


(2) That the mental health practitioner consulted is licensed to practice and practices in this state and is not a party to the
action, that the practitioner is not treating and has not treated the plaintiff, and that the practitioner has interviewed the plaintiff
and is knowledgeable of the relevant facts and issues involved in the particular action, and has concluded, on the basis of the
practitioner's knowledge of the facts and issues, that in the practitioner's professional opinion there is a reasonable basis to
believe that the plaintiff had been subject to childhood sexual abuse.


(3) That the attorney was unable to obtain the consultation required by paragraph (1) because a statute of limitations would
impair the action and that the certificates required by paragraphs (1) and (2) could not be obtained before the impairment of the
action. If a certificate is executed pursuant to this paragraph, the certificates required by paragraphs (1) and (2) shall be filed
within 60 days after filing the complaint.


(h) If certificates are required pursuant to subdivision (f), the attorney for the plaintiff shall execute a separate certificate of
merit for each defendant named in the complaint.
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(i) In any action subject to subdivision (f), a defendant shall not be served, and the duty to serve a defendant with process does
not attach, until the court has reviewed the certificates of merit filed pursuant to subdivision (g) with respect to that defendant,
and has found, in camera, based solely on those certificates of merit, that there is reasonable and meritorious cause for the filing
of the action against that defendant. At that time, the duty to serve that defendant with process shall attach.


(j) A violation of this section may constitute unprofessional conduct and may be the grounds for discipline against the attorney.


(k) The failure to file certificates in accordance with this section shall be grounds for a demurrer pursuant to Section 430.10
or a motion to strike pursuant to Section 435.


(l) In any action subject to subdivision (f), a defendant shall be named by “Doe” designation in any pleadings or papers filed in
the action until there has been a showing of corroborative fact as to the charging allegations against that defendant.


(m) At any time after the action is filed, the plaintiff may apply to the court for permission to amend the complaint to substitute
the name of the defendant or defendants for the fictitious designation, as follows:


(1) The application shall be accompanied by a certificate of corroborative fact executed by the attorney for the plaintiff. The
certificate shall declare that the attorney has discovered one or more facts corroborative of one or more of the charging allegations
against a defendant or defendants, and shall set forth in clear and concise terms the nature and substance of the corroborative
fact. If the corroborative fact is evidenced by the statement of a witness or the contents of a document, the certificate shall declare
that the attorney has personal knowledge of the statement of the witness or of the contents of the document, and the identity
and location of the witness or document shall be included in the certificate. For purposes of this section, a fact is corroborative
of an allegation if it confirms or supports the allegation. The opinion of any mental health practitioner concerning the plaintiff
shall not constitute a corroborative fact for purposes of this section.


(2) If the application to name a defendant is made before that defendant's appearance in the action, neither the application nor
the certificate of corroborative fact by the attorney shall be served on the defendant or defendants, nor on any other party or
their counsel of record.


(3) If the application to name a defendant is made after that defendant's appearance in the action, the application shall be served
on all parties and proof of service provided to the court, but the certificate of corroborative fact by the attorney shall not be
served on any party or their counsel of record.


(n) The court shall review the application and the certificate of corroborative fact in camera and, based solely on the certificate
and any reasonable inferences to be drawn from the certificate, shall, if one or more facts corroborative of one or more of the
charging allegations against a defendant has been shown, order that the complaint may be amended to substitute the name of
the defendant or defendants.


(o) The court shall keep under seal and confidential from the public and all parties to the litigation, other than the plaintiff, any
and all certificates of corroborative fact filed pursuant to subdivision (m).
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(p) Upon the favorable conclusion of the litigation with respect to any defendant for whom a certificate of merit was filed or
for whom a certificate of merit should have been filed pursuant to this section, the court may, upon the motion of a party or
upon the court's own motion, verify compliance with this section by requiring the attorney for the plaintiff who was required by
subdivision (g) to execute the certificate to reveal the name, address, and telephone number of the person or persons consulted
with pursuant to subdivision (g) that were relied upon by the attorney in preparation of the certificate of merit. The name,
address, and telephone number shall be disclosed to the trial judge in camera and in the absence of the moving party. If the court
finds there has been a failure to comply with this section, the court may order a party, a party's attorney, or both, to pay any
reasonable expenses, including attorney's fees, incurred by the defendant for whom a certificate of merit should have been filed.


(q) Notwithstanding any other law, a claim for damages described in subparagraphs (A) to (C), inclusive, of paragraph (1) of
subdivision (a) that has not been litigated to finality and that would otherwise be barred as of January 1, 2020, because the
applicable statute of limitations, claim presentation deadline, or any other time limit had expired, is revived, and these claims
may be commenced within three years of January 1, 2020. A plaintiff shall have the later of the three-year time period under
this subdivision or the time period under subdivision (a) as amended by the act that added this subdivision.


(r) The changes made to the time period under subdivision (a) of Section 340.1 by Chapter 861 of the Statutes of 2019 apply
to and revive any action commenced on or after the date of enactment of that act, and to any action filed before the date of
enactment, and still pending on that date, including any action or causes of action that would have been barred by the laws in
effect before the date of enactment.


(s) Notwithstanding any other law, including Chapter 1 of Part 3 of Division 3.6 of Title 1 of the Government Code (commencing
with Section 900) and Chapter 2 of Part 3 of Division 3.6 of Title 1 of the Government Code (commencing with Section 910),
a claim for damages described in paragraphs (1) to (3), inclusive, of subdivision (a), is not required to be presented to any
government entity prior to the commencement of an action.


Credits
(Added by Stats.2023, c. 877 (S.B.558), § 1, eff. Jan. 1, 2024.)


West's Ann. Cal. C.C.P. § 340.11, CA CIV PRO § 340.11
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.15


§ 340.15. Action for damages suffered as result of domestic violence


Currentness


(a) In any civil action for recovery of damages suffered as a result of domestic violence, the time for commencement of the
action shall be the later of the following:


(1) Within three years from the date of the last act of domestic violence by the defendant against the plaintiff.


(2) Within three years from the date the plaintiff discovers or reasonably should have discovered that an injury or illness resulted
from an act of domestic violence by the defendant against the plaintiff.


(b) As used in this section, “domestic violence” has the same meaning as defined in Section 6211 of the Family Code.


Credits
(Added by Stats.1995, c. 602 (S.B.924), § 1. Amended by Stats.1998, c. 123 (S.B.1939), § 1.)


Notes of Decisions (3)


West's Ann. Cal. C.C.P. § 340.15, CA CIV PRO § 340.15
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.16


§ 340.16. Action for damages suffered as result of sexual assault that occurred on or after plaintiff’s 18th birthday


Effective: January 1, 2023
Currentness


(a) In any civil action for recovery of damages suffered as a result of sexual assault, where the assault occurred on or after the
plaintiff's 18th birthday, the time for commencement of the action shall be the later of the following:


(1) Within 10 years from the date of the last act, attempted act, or assault with the intent to commit an act, of sexual assault
against the plaintiff.


(2) Within three years from the date the plaintiff discovers or reasonably should have discovered that an injury or illness resulted
from an act, attempted act, or assault with the intent to commit an act, of sexual assault against the plaintiff.


(b)(1) As used in this section, “sexual assault” means any of the crimes described in Section 243.4, 261, 264.1, 286, 287, or
289, or former Sections 262 and 288a, of the Penal Code, assault with the intent to commit any of those crimes, or an attempt
to commit any of those crimes.


(2) For the purpose of this section, it is not necessary that a criminal prosecution or other proceeding have been brought as a
result of the sexual assault or, if a criminal prosecution or other proceeding was brought, that the prosecution or proceeding
resulted in a conviction or adjudication. This subdivision does not limit the availability of causes of action permitted under
subdivision (a), including causes of action against persons or entities other than the alleged person who committed the crime.


(3) This section applies to any action described in subdivision (a) that is based upon conduct that occurred on or after January
1, 2009, and is commenced on or after January 1, 2019, that would have been barred solely because the applicable statute
of limitations has or had expired. Such claims are hereby revived and may be commenced until December 31, 2026. This
subdivision does not revive any of the following claims:


(A) A claim that has been litigated to finality in a court of competent jurisdiction before January 1, 2023.


(B) A claim that has been compromised by a written settlement agreement between the parties entered into before January 1,
2023.
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(c)(1) Notwithstanding any other law, any claim seeking to recover more than two hundred fifty thousand dollars ($250,000)
in damages arising out of a sexual assault or other inappropriate contact, communication, or activity of a sexual nature by a
physician occurring at a student health center between January 1, 1988, and January 1, 2017, that would otherwise be barred
before January 1, 2020, solely because the applicable statute of limitations has or had expired, is hereby revived and, a cause
of action may proceed if already pending in court on October 2, 2019, or, if not filed by that date, may be commenced between
January 1, 2020, and December 31, 2020.


(2) This subdivision does not revive any of the following claims:


(A) A claim that has been litigated to finality in a court of competent jurisdiction before January 1, 2020.


(B) A claim that has been compromised by a written settlement agreement between the parties entered into before January 1,
2020.


(C) A claim brought against a public entity.


(3) An attorney representing a claimant seeking to recover under this subdivision shall file a declaration with the court under
penalty of perjury stating that the attorney has reviewed the facts of the case and consulted with a mental health practitioner,
and that the attorney has concluded on the basis of this review and consultation that it is the attorney's good faith belief that the
claim value is more than two hundred fifty thousand dollars ($250,000). The declaration shall be filed upon filing the complaint,
or for those claims already pending, by December 1, 2019.


(d)(1) Notwithstanding any other law, any claim seeking to recover damages arising out of a sexual assault or other inappropriate
contact, communication, or activity of a sexual nature by a physician while employed by a medical clinic owned and operated
by the University of California, Los Angeles, or a physician who held active privileges at a hospital owned and operated by
the University of California, Los Angeles, at the time that the sexual assault or other inappropriate contact, communication,
or activity of a sexual nature occurred, between January 1, 1983, and January 1, 2019, that would otherwise be barred before
January 1, 2021, solely because the applicable statute of limitations has or had expired, is hereby revived, and a cause of action
may proceed if already pending in court on January 1, 2021, or, if not filed by that date, may be commenced between January
1, 2021, and December 31, 2021.


(2) This subdivision does not revive either of the following claims:


(A) A claim that has been litigated to finality in a court of competent jurisdiction before January 1, 2021.


(B) A claim that has been compromised by a written settlement agreement between the parties entered into before January 1,
2021.


(e)(1) Notwithstanding any other law, any claim seeking to recover damages suffered as a result of a sexual assault that occurred
on or after the plaintiff's 18th birthday that would otherwise be barred before January 1, 2023, solely because the applicable
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statute of limitations has or had expired, is hereby revived, and a cause of action may proceed if already pending in court on
January 1, 2023, or, if not filed by that date, may be commenced between January 1, 2023, and December 31, 2023.


(2) This subdivision revives claims brought by a plaintiff who alleges all of the following:


(A) The plaintiff was sexually assaulted.


(B) One or more entities are legally responsible for damages arising out of the sexual assault.


(C) The entity or entities, including, but not limited to, their officers, directors, representatives, employees, or agents, engaged in
a cover up or attempted a cover up of a previous instance or allegations of sexual assault by an alleged perpetrator of such abuse.


(3) Failure to allege a cover up as required by subparagraph (C) of paragraph (2) as to one entity does not affect revival of the
plaintiff's claim or claims against any other entity.


(4) For purposes of this subdivision:


(A) “Cover up” means a concerted effort to hide evidence relating to a sexual assault that incentivizes individuals to remain
silent or prevents information relating to a sexual assault from becoming public or being disclosed to the plaintiff, including,
but not limited to, the use of nondisclosure agreements or confidentiality agreements.


(B) “Entity” means a sole proprietorship, partnership, limited liability company, corporation, association, or other legal entity.


(C) “Legally responsible” means that the entity or entities are liable under any theory of liability established by statute or
common law, including, but not limited to, negligence, intentional torts, and vicarious liability.


(5) This subdivision revives any related claims, including, but not limited to, wrongful termination and sexual harassment,
arising out of the sexual assault that is the basis for a claim pursuant to this subdivision.


(6) This subdivision does not revive either of the following claims:


(A) A claim that has been litigated to finality in a court of competent jurisdiction before January 1, 2023.


(B) A claim that has been compromised by a written settlement agreement between the parties entered into before January 1,
2023.


(7) This subdivision shall not be construed to alter the otherwise applicable burden of proof, as defined in Section 115 of the
Evidence Code, that a plaintiff has in a civil action subject to this section.
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(8) Nothing in this subdivision precludes a plaintiff from bringing an action for sexual assault pursuant to subdivisions (a) and
(b).


Credits
(Added by Stats.2018, c. 939 (A.B.1619), § 1, eff. Jan. 1, 2019. Amended by Stats.2019, c. 462 (A.B.1510), § 1, eff. Oct. 2,
2019; Stats.2020, c. 246 (A.B.3092), § 1, eff. Jan. 1, 2021; Stats.2022, c. 442 (A.B.2777), § 3, eff. Jan. 1, 2023.)


Notes of Decisions (3)


West's Ann. Cal. C.C.P. § 340.16, CA CIV PRO § 340.16
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.35


§ 340.35. Causes of action involving sexual abuse of a minor; statutes of limitation


Effective: January 1, 2005
Currentness


(a) This section shall apply if both of the following conditions are met:


(1) A complaint, information, or indictment was filed in a criminal case initiated pursuant to subdivision (f), (g), or (h) of
Section 803 of the Penal Code.


(2) The case was dismissed or overturned pursuant to the United States Supreme Court's decision in Stogner v. California (2003)
156 L.Ed.2d 544.


(b) Unless a longer period is prescribed for a specific action, any action for damages against an individual for committing an
act of childhood sexual abuse shall be commenced before January 1, 2006.


(c) This section shall apply to any action commenced before, on, or after the effective date of this section, including any action
otherwise barred by a limitation of time in effect prior to the effective date of this section, thereby reviving those causes of
action that had lapsed or expired under the law in effect prior to the effective date of this section.


(d) This section shall not apply to any of the following:


(1) Any claim against a person or entity other than the individual against whom a complaint, information, or indictment was
filed as described in paragraph (1) of subdivision (a).


(2) Any claim that has been litigated to finality on the merits in any court of competent jurisdiction prior to the effective date of
this section. For purposes of this section, termination of a prior action on the basis of the statute of limitations does not constitute
a claim that has been “litigated to finality on the merits.”


(3) Any written, compromised settlement agreement that has been entered into between a plaintiff and a defendant, if the plaintiff
was represented by an attorney who was admitted to practice law in this state at the time of the settlement, and the plaintiff
signed the agreement.
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(e) Any restitution paid by the defendant to the victim shall be credited against any judgment, award, or settlement obtained
pursuant to this section. Any judgment, award, or settlement obtained pursuant to an action under this section shall be subject
to Section 13966.01 of the Government Code.


Credits
(Added by Stats.2004, c. 741 (S.B.1678), § 1.)


West's Ann. Cal. C.C.P. § 340.35, CA CIV PRO § 340.35
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340


§ 340. One year; statutory penalty or forfeiture to individual and state; statutory forfeiture


or penalty to state; libel, slander, false imprisonment, seduction, forged or raised checks,


injury to animals by feeder or veterinarian; damages for seizure; action by good faith buyer


Effective: January 1, 2003
Currentness


Within one year:


(a) An action upon a statute for a penalty or forfeiture, if the action is given to an individual, or to an individual and the state,
except if the statute imposing it prescribes a different limitation.


(b) An action upon a statute for a forfeiture or penalty to the people of this state.


(c) An action for libel, slander, false imprisonment, seduction of a person below the age of legal consent, or by a depositor
against a bank for the payment of a forged or raised check, or a check that bears a forged or unauthorized endorsement, or against
any person who boards or feeds an animal or fowl or who engages in the practice of veterinary medicine as defined in Section
4826 of the Business and Professions Code, for that person's neglect resulting in injury or death to an animal or fowl in the
course of boarding or feeding the animal or fowl or in the course of the practice of veterinary medicine on that animal or fowl.


(d) An action against an officer to recover damages for the seizure of any property for a statutory forfeiture to the state, or for
the detention of, or injury to property so seized, or for damages done to any person in making that seizure.


(e) An action by a good faith improver for relief under Chapter 10 (commencing with Section 871.1) of Title 10 of Part 2. The
time begins to run from the date upon which the good faith improver discovers that the good faith improver is not the owner
of the land upon which the improvements have been made.


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 292, § 34; Code Am.1875-76, c. 29, p. 89, § 1; Stats.1905, c. 258,
p. 232, § 2; Stats.1929, c. 518, p. 896, § 1; Stats.1939, c. 1103, p. 3036, § 1; Stats.1949, c. 863, p. 1637, § 1; Stats.1953, c.
1382, p. 2959, § 1; Stats.1963, c. 1681, p. 3284, § 2; Stats.1968, c. 150, p. 373, § 1; Stats.1973, c. 20, p. 32, § 1; Stats.1982,
c. 517, p. 2334, § 97; Stats.2002, c. 448 (S.B.688), § 3.)
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Editors' Notes


CODE COMMISSION NOTES


2022 Main Volume


First four subdivisions are based upon Stats.1850, p. 343. The fifth subdivision is new.


LAW REVISION COMMISSION COMMENTS


1973 Amendment


Section 340 is amended to reflect the fact that arrest and imprisonment in a civil action is no longer permitted. See CODE
CIV.PROC. § 478 and Comment thereto. See also former GOVT.CODE § 26681 et seq. (liability of sheriff for escape of person
held upon civil arrest). Cf. former CODE CIV.PROC. § 501 (liability of officer for escape).


1982 Amendment


Section 340 is amended to delete the reference to an undertaking in a criminal action. Undertakings of bail are no longer
governed by Section 340. See People v. Burton, 146 Cal.App.2d Supp. 878, 305 P.2d 302 (1956). Other undertakings in criminal
actions are governed by the same rules that apply to undertakings generally. See Section 337 (four-year statute of limitations).
The other changes in Section 340 are technical. [16 Cal.L.Rev.Comm. Reports 501 (1982)].


LEGISLATIVE COMMITTEE COMMENTS--ASSEMBLY


1968 Amendment


The statute of limitations established by subdivision 6 applies to any action by a good faith improver for relief under Sections
871.1 to 871.7. The equitable doctrine of laches would also provide a defense to a request for relief under those sections.


Notes of Decisions (969)


West's Ann. Cal. C.C.P. § 340, CA CIV PRO § 340
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 341.5


§ 341.5. Actions challenging the constitutionality of state funding for


municipalities, school districts, special districts, or local agencies; commencement


Currentness


Notwithstanding any other provision of law, any action or proceeding in which a county, city, city and county, school district,
special district, or any other local agency is a plaintiff or petitioner, that is brought against the State of California challenging the
constitutionality of any statute relating to state funding for counties, cities, cities and counties, school districts, special districts,
or other local agencies, shall be commenced within 90 days of the effective date of the statute at issue in the action. For purposes
of this section, “State of California” means the State of California itself, or any of its agencies, departments, commissions,
boards, or public officials.


Credits
(Added by Stats.1994, c. 155 (A.B.860), § 1, eff. July 11, 1994. Amended by Stats.1994, c. 156 (S.B.2127), § 1, eff. July 11,
1994.)


Notes of Decisions (6)


West's Ann. Cal. C.C.P. § 341.5, CA CIV PRO § 341.5
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 341


§ 341. Six months; officer for seizure as tax collector; stock sold for


delinquent assessment; vacation of act of trustees of dissolved corporation


Currentness


Within six months:


An action against an officer, or officer de facto:


1. To recover any goods, wares, merchandise, or other property, seized by any such officer in his official capacity as tax collector,
or to recover the price or value of any goods, wares, merchandise, or other personal property so seized, or for damages for the
seizure, detention, sale of, or injury to any goods, wares, merchandise, or other personal property seized, or for damages done
to any person or property in making any such seizure.


2. To recover stock sold for a delinquent assessment, as provided in section three hundred forty-seven of the Civil Code. 1


3. To set aside or invalidate any action taken or performed by a majority of the trustees of any corporation heretofore or hereafter
dissolved by operation of law, including the revivor of any such corporation.


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 292, § 35; Stats.1917, c. 217, p. 381, § 1.)


Notes of Decisions (13)


Footnotes


1 Now Corporations Code § 423.


West's Ann. Cal. C.C.P. § 341, CA CIV PRO § 341
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 341a


§ 341a. Ninety days; recovery or conversion of personal property, baggage, etc., left at hotel, hospital, boarding house, etc.


Currentness


All civil actions for the recovery or conversion of personal property, wearing apparel, trunks, valises or baggage alleged to have
been left at a hotel, hospital, rest home, sanitarium, boarding house, lodging house, furnished apartment house, or furnished
bungalow court, shall be begun within 90 days from and after the date of the departure of the owner of said personal property,
wearing apparel, trunks, valises or baggage from said hotel, hospital, rest home, sanitarium, boarding house, lodging house,
furnished apartment house, or furnished bungalow court.


Credits
(Added by Stats.1921, c. 152, p. 150, § 1. Amended by Stats.1927, c. 826, p. 1657, § 1; Stats.1943, c. 405, p. 1930, § 1.)


Notes of Decisions (10)


West's Ann. Cal. C.C.P. § 341a, CA CIV PRO § 341a
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 342


§ 342. Actions against public entities


Currentness


An action against a public entity upon a cause of action for which a claim is required to be presented in accordance with Chapter
1 (commencing with Section 900) and Chapter 2 (commencing with Section 910) of Part 3 of Division 3.6 of Title 1 of the
Government Code must be commenced within the time provided in Section 945.6 of the Government Code.


Credits
(Added by Stats.1963, c. 1715, p. 3394, § 4.)


Editors' Notes


LAW REVISION COMMISSION COMMENTS


1963 Addition


This section is placed among the limitation of actions provisions of the Code of Civil Procedure so that the statute of limitations
applicable to actions upon claims against public entities may be discovered by looking at either this section or the appropriate
section of the Government Code.


Notes of Decisions (17)


West's Ann. Cal. C.C.P. § 342, CA CIV PRO § 342
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 343


§ 343. Four years; relief not otherwise provided for


Currentness


An action for relief not hereinbefore provided for must be commenced within four years after the cause of action shall have
accrued.


Credits
(Enacted in 1872.)


Editors' Notes


CODE COMMISSION NOTES


2022 Main Volume


In a suit to compel the execution of a deed, plaintiff alleged the property was purchased by him of C., and by an
agreement with defendant was conveyed directly to him (defendant) as security for a debt, he to make recovery to
plaintiff upon payment of the debt. The debt was paid and the deed demanded but refused. (See facts of case as to the
time the statute was in motion.) It was held that this character of case did not fall under Subdivision 1 of Sec. 339,
ante, but fell within the terms of this section.--Dodge vs. Clark, 17 Cal., p. 586.


Notes of Decisions (352)


West's Ann. Cal. C.C.P. § 343, CA CIV PRO § 343
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE461166475BF4FE9872D8B51F2D77315&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CASTERR)&originatingDoc=N7E89E7108D7011D8A785F88B1CCF3D4B&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+343&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N53C4BFECC2A240B49F0EBDA63DA20D5E&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACPPT2R)&originatingDoc=N7E89E7108D7011D8A785F88B1CCF3D4B&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+343&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NBCDB5D6324BA48CE8FA55321291F2DC8&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACPPT2T2R)&originatingDoc=N7E89E7108D7011D8A785F88B1CCF3D4B&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+343&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N134FF119CC2B43D8A6348BDB495A1D66&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACPPT2T2C3R)&originatingDoc=N7E89E7108D7011D8A785F88B1CCF3D4B&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+343&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS339&originatingDoc=N7E89E7108D7011D8A785F88B1CCF3D4B&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_2add000034c06 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1861002137&pubNum=0000220&originatingDoc=N7E89E7108D7011D8A785F88B1CCF3D4B&refType=RP&fi=co_pp_sp_220_586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_586 

https://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N7E89E7108D7011D8A785F88B1CCF3D4B&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.Default) 





§ 344. Balance upon mutual, open and current account; accrual..., CA CIV PRO § 344


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 344


§ 344. Balance upon mutual, open and current account; accrual of cause


Currentness


In an action brought to recover a balance due upon a mutual, open, and current account, where there have been reciprocal
demands between the parties, the cause of action is deemed to have accrued from the time of the last item proved in the account
on either side.


Credits
(Enacted in 1872.)


Editors' Notes


CODE COMMISSION NOTES


2022 Main Volume


1. Mutual Accounts.--Where there have been reciprocal demands between the parties upon a mutual open and current
account, the Statute of Limitations commences running at the time of the last item of the account proved on either
side.--Norton vs. Larco, 30 Cal., p. 126.


2. Mutual Accounts.--Mutual accounts are made up of matters of set-off, where there is an existing debt on the one
side which constitutes a credit on the other, or where there is an express or implied understanding that mutual debts
shall be satisfied or set off pro tanto between the parties.--Id.


3. When Property Received and Credited Makes Account Mutual.--The defendants, being indebted to the
plaintiffs on account, delivered to them an article of personal property, for which the latter gave the former credit at
a specified valuation. Held: That thereby the account between the parties became a mutual open and current account,
consisting of reciprocal demands between them.--Id.


4. Striking of a Balance on Accounts.--Where there are demands on each side, the striking of a balance converts the
set-off into a payment, and from that time the Statute of Limitations commences running.--Id.


5. Mutual Accounts.--Until a balance is struck a mutual account is open and current.--Id.


6. A Payment Does Not Make an Account Mutual.--A payment, whether it be made in money or of an article of
personal property of a stipulated value, made on an account and intended as a payment, and not as a set-off pro tanto,
does not make an account mutual.--Id.
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7. Payment on an Account.--Where money is delivered by one party to the other, and credited on account by him
who received it, it will be treated as intended as a payment, unless it is shown to have been delivered as a loan; but
not so with personal property, even though a value be affixed thereto.--Norton vs. Larco, 30 Cal., p. 127; see, also,
Weatherwax vs. Consumnes V.M. Co., 17 Cal., p. 344.


Notes of Decisions (24)


West's Ann. Cal. C.C.P. § 344, CA CIV PRO § 344
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 345


§ 345. Actions in name of state or county; applicability of chapter;


support of patients at state or county hospitals; four year limit


Currentness


The limitations prescribed in this chapter apply to actions brought in the name of the state or county or for the benefit of the state
or county, in the same manner as to actions by private parties. Accounts for the support of patients at state or county hospitals
are book accounts as defined in Section 337a, and actions on them may be commenced at any time within four years after the
last date of service or the last date of payment.


Credits
(Enacted in 1872. Amended by Stats.1905, c. 381, p. 487, § 1; Stats.1921, c. 475, p. 722, § 1; Stats.1943, c. 177, p. 1071, §
1; Stats.1984, c. 797, § 1.)


Notes of Decisions (41)


West's Ann. Cal. C.C.P. § 345, CA CIV PRO § 345
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 346


§ 346. Action to redeem mortgage; effect of five years adverse possession


Currentness


An action to redeem a mortgage of real property, with or without an account of rents and profits, may be brought by the
mortgagor or those claiming under him, against the mortgagee in possession, or those claiming under him, unless he or they
have continuously maintained an adverse possession of the mortgaged premises for five years after breach of some condition
of the mortgage.


Credits
(Enacted in 1872, unpublished Act of 1872.)


Notes of Decisions (15)


West's Ann. Cal. C.C.P. § 346, CA CIV PRO § 346
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 347


§ 347. Action to redeem mortgage; multiple mortgagors or persons claiming under mortgagor


Currentness


If there is more than one such mortgagor, or more than one person claiming under a mortgagor, some of whom are not entitled
to maintain such an action under the provisions of this Chapter, any one of them who is entitled to maintain such an action
may redeem therein a divided or undivided part of the mortgaged premises, according as his interest may appear and have an
accounting, for a part of the rents and profits proportionate to his interest in the mortgaged premises, on payment of a part of
the mortgage money, bearing the same proportion to the whole of such money as the value of his divided or undivided interest
in the premises bears to the whole of such premises.


Credits
(Enacted in 1872, unpublished Act of 1872.)


Notes of Decisions (3)


West's Ann. Cal. C.C.P. § 347, CA CIV PRO § 347
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 348.5


§ 348.5. No limitation; action upon bonds or coupons issued by State of California


Effective: October 19, 2010
Currentness


An action upon any bonds or coupons issued by the State of California shall have no limitation.


Credits
(Added by Stats.2010, c. 719 (S.B.856), § 8, eff. Oct. 19, 2010.)


West's Ann. Cal. C.C.P. § 348.5, CA CIV PRO § 348.5
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 348


§ 348. No limitation; action to recover deposit of money or property; effect of insolvency


Currentness


To actions brought to recover money or other property deposited with any bank, banker, trust company, building and loan
association, or savings and loan society or evidenced by a certificate issued by an industrial loan company or credit union there
is no limitation.


This section shall not apply to banks, bankers, trust companies, building and loan associations, industrial loan companies, credit
unions, and savings and loan societies which have become insolvent and are in process of liquidation and in such cases the statute
of limitations shall be deemed to have commenced to run from the beginning of the process of liquidation; provided, however,
nothing herein contained shall be construed so as to relieve any stockholder of any banking corporation or trust company from
stockholders' liability as shall at any time, be provided by law.


Credits
(Added by Code Am.1873-74, c. 383, p. 293, § 36. Amended by Stats.1915, c. 411, p. 684, § 1; Stats.1917, c. 756, p. 1573,
§ 1; Stats.1955, c. 208, p. 677, § 1.)


Notes of Decisions (32)


West's Ann. Cal. C.C.P. § 348, CA CIV PRO § 348
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 349.1


§ 349.1. Six months; contesting validity of formation, organization, consolidation, etc., of public entities


Currentness


The validity of any acts or proceedings taken under color of law for the formation, organization, incorporation, dissolution,
consolidation, change of organization or reorganization of, or for any change in the territorial boundaries of, any city, county,
city and county, special district, public corporation or other public entity, or improvement district within any of the foregoing,
shall not be contested in any action unless such action shall have been brought within six months from the date of completion
of said acts or proceedings. Unless an action is commenced within said period all said acts or proceedings shall be held valid
and in every respect legal and incontestable.


This section shall not amend or repeal any existing statute prescribing a shorter period of limitation than that specified herein.


Credits
(Added by Stats.1957, c. 1344, p. 2675, § 1. Amended by Stats.1959, c. 1995, p. 4613, § 1; Stats.1965, c. 2044, p. 4767, § 3.5.)


Notes of Decisions (1)


West's Ann. Cal. C.C.P. § 349.1, CA CIV PRO § 349.1
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 349.2


§ 349.2. Six months; contesting validity of authorization, issuance and sale of bonds by public entities


Currentness


Where any acts or proceedings are taken under color of law by or on behalf of any city, county, city and county, special district,
public corporation or other public entity for the authorization, sale or issuance of bonds:


(1) The validity of any such acts or proceedings for the authorization of bonds shall not be contested in any action unless such
action shall have been brought within six months from the date of election authorizing said bonds, in cases where said bonds
are required by law to be authorized at an election, or within six months from the date of adoption of a resolution or ordinance
authorizing such bonds, in cases where bonds are not required by law to be authorized at an election;


(2) The validity of any such acts or proceedings for the sale of bonds (including all acts or proceedings taken prior thereto and
providing for the issuance of such bonds) shall not be contested in any action unless such action shall have been brought within
six months from the date of sale of said bonds;


(3) The validity of any such acts or proceedings for the issuance and delivery of, or payment for, bonds shall not be contested in
any action unless such action shall have been brought within six months from the date of issuance and delivery of, or payment
for, said bonds.


Unless an action is commenced within the applicable time hereinabove specified, said acts or proceedings for the authorization,
sale or issuance of bonds shall be held valid and in every respect legal and incontestable.


This section shall not amend or repeal any existing statute prescribing a shorter period of limitation than that specified herein.


As used in this section, the term “bonds” means all instruments evidencing indebtedness incurred or to be incurred for any public
purpose, all instruments evidencing the borrowing of money in anticipation of taxes, revenues or other income of a public body,
all instruments payable from revenues or special funds, and all instruments funding or refunding any thereof or any indebtedness,
but shall not include any special assessment bonds, special assessment refunding bonds, or bonds or other instruments issued to
represent special assessments which are, directly or indirectly, secured by or payable from specific assessments levied against
lands benefited, including bonds or other instruments issued under or pursuant to any statute, charter or ordinance providing
for the improvement of streets, the opening and widening of streets, the provision for off-street parking, or the refunding of
any of the same.


Credits
(Added by Stats.1957, c. 1345, p. 2675, § 1.)
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West's Ann. Cal. C.C.P. § 349.2, CA CIV PRO § 349.2
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 349.3


§ 349.3. Repealed by Stats.1977, c. 7, p. 16, § 1, eff. March 4, 1977


Currentness


West's Ann. Cal. C.C.P. § 349.3, CA CIV PRO § 349.3
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 349.4


§ 349.4. Validation of formation, organization, consolidation, etc., of


public entities; notice; effect of failure to file action within specified period


Currentness


All acts and proceedings heretofore or hereafter taken under color of law for the formation, organization or incorporation of,
or for any change in the territorial boundaries of, any city, county, city and county, special district, public corporation or other
public entity, or improvement district, annexed area or zone within any of the foregoing, and for the authorization, issuance,
sale, or exchange of bonds of the entity or the territory thereof may be confirmed, validated, and declared legally effective in
the manner provided in this section.


The legislative body of the entity may instruct its clerk or secretary to mail a notice to all owners of property within the entity,
within the improvement district or zone, or within the annexed area, as the case may be, as their names and addresses appear on
the last equalized county assessment roll, or as known to the clerk or secretary. Such notice shall include the name of the entity,
the date the entity or the zone or improvement district therein was ordered formed or its territory changed by annexation or
otherwise, as the case may be, the amount of bonds authorized, if any, and a statement that commencing with the date of mailing
of said notice there shall be a 60-calendar-day period during which period any property owner may file an action contesting the
validity of the formation of the entity, or of such improvement district or zone, or of such change of boundaries by annexation
or otherwise, as the case may be, or the validity of the bond authorization, if any. The clerk or secretary shall make and file with
the legislative body of the entity a certificate of mailing of the notices. The legislative body of the entity may order the clerk or
secretary to include in such notice such other additional information that it deems pertinent.


If no action is filed during such 60-day period, the formation of the entity or of such improvement district or zone, or the change
of boundaries by annexation or otherwise, as the case may be, and the bond authorization, if any, are valid and uncontestable.


Credits
(Added by Stats.1977, c. 7, p. 16, § 2, eff. March 4, 1977.)


West's Ann. Cal. C.C.P. § 349.4, CA CIV PRO § 349.4
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 349.05
Formerly cited as CIV PRO § 349 3/4


§ 349.05. One hundred eighty days; underground trespass, use or occupancy by oil or gas


well; conversion, taking or removal of oil, gas or other liquid; time of accrual; single cause


of action; measure of damages; applicability to existing causes; definitions; exceptions


Effective: January 1, 2021
Currentness


Within one hundred eighty days:


(a) An action to enjoin, abate, or for damages on account of, an underground trespass, use or occupancy, by means of a well
drilled for oil or gas or both from a surface location on land other than real property in which the aggrieved party has some
right, title or interest or in respect to which the aggrieved party has some right, title or interest.


(b) An action for conversion or for the taking or removing of oil, gas or other liquid, or fluids by means of any such well.


When any of said acts is by means of a new well the actual drilling of which is commenced after this section becomes effective,
and such act was knowingly committed with actual intent to commit such act, the cause of action in such case shall not be
deemed to have accrued until the discovery, by the aggrieved party, of the act or acts complained of; but in all other cases, and
as to wells heretofore or hereafter drilled, the cause of action shall be deemed to have accrued ten days after the time when the
well which is the subject of the cause of action was first placed on production.


Notwithstanding the continuing character of any such act, there shall be but one cause of action for any such act, and the cause
of action shall accrue as aforesaid.


In all cases where oil or gas has been heretofore or is hereafter extracted from any existing or subsequently drilled well in this
state, by a person without right but asserting a claim of right in good faith or acting under an honest mistake of law or fact,
the measure of damages, if there be any right of recovery under existing law, shall be the value of the oil or gas at the time of
extraction, without interest, after deducting all costs of development, operation and production, which costs shall include taxes
and interest on all expenditures from the date thereof.


This section applies to causes of action existing when this section becomes effective. The time for commencement of existing
causes of action which would be barred by this section within the first one hundred eighty days after this section becomes
effective, shall be the said first one hundred eighty days.


Whenever the term “oil” is used in this section it shall be taken to include “petroleum,” and the term “gas” shall mean natural
gas coming from the earth.
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The limitations prescribed by this section do not apply to rights of action or actions to be brought in the name of or for the
benefit of the people of this State, or of any county, city and county, city or other political subdivision of this State.


Credits
(Formerly § 349 ¾, added by Stats.1935, c. 852, p. 2285, § 1. Renumbered § 349.05 and amended by Stats.2020, c. 370
(S.B.1371), § 34, eff. Jan. 1, 2021.)


Notes of Decisions (36)


West's Ann. Cal. C.C.P. § 349.05, CA CIV PRO § 349.05
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 349


§ 349. Repealed by Stats.2010, c. 328 (S.B.1330), § 33.5


Effective: January 1, 2011
Currentness


West's Ann. Cal. C.C.P. § 349, CA CIV PRO § 349
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 350


§ 350. Action commenced with filing complaint


Currentness


An action is commenced, within the meaning of this Title, when the complaint is filed.


Credits
(Enacted in 1872.)


Editors' Notes


CODE COMMISSION NOTES


2022 Main Volume


To prevent the bar of the Statute of Limitations, no other proceeding is necessary except filing the complaint, when, for
all purposes of the statute, the action is commenced. The issuance of summons is not necessary to the commencement
of the action. Sharp vs. Maguire, 19 Cal., p. 577. See, also, Allen vs. Marshall, 34 Cal., p. 166; Pimental vs. San
Francisco, 21 Cal., p. 351; Adams vs. Patterson, 35 Cal., p. 122.


Notes of Decisions (30)


West's Ann. Cal. C.C.P. § 350, CA CIV PRO § 350
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 351


§ 351. Absence from state; effect on limitation period


Currentness


If, when the cause of action accrues against a person, he is out of the State, the action may be commenced within the term herein
limited, after his return to the State, and if, after the cause of action accrues, he departs from the State, the time of his absence
is not part of the time limited for the commencement of the action.


Credits
(Enacted in 1872.)


Editors' Notes


VALIDITY


This section was held unconstitutional, as violative of the commerce clause, with respect to residents who travel in the course of
interstate commerce, in the decision of Filet Menu, Inc. v. Cheng (App. 2 Dist. 1999) 84 Cal.Rptr.2d 384, 71 Cal.App.4th 1276.


Notes of Decisions (114)


West's Ann. Cal. C.C.P. § 351, CA CIV PRO § 351
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 352.1


§ 352.1. Disability of imprisonment


Currentness


(a) If a person entitled to bring an action, mentioned in Chapter 3 (commencing with Section 335), is, at the time the cause of
action accrued, imprisoned on a criminal charge, or in execution under the sentence of a criminal court for a term less than for
life, the time of that disability is not a part of the time limited for the commencement of the action, not to exceed two years.


(b) This section does not apply to an action against a public entity or public employee upon a cause of action for which a claim is
required to be presented in accordance with Chapter 1 (commencing with Section 900) or Chapter 2 (commencing with Section
910) of Part 3, or Chapter 3 (commencing with Section 950) of Part 4, of Division 3.6 of Title 1 of the Government Code. This
subdivision shall not apply to any claim presented to a public entity prior to January 1, 1971.


(c) This section does not apply to an action, other than an action to recover damages or that portion of an action that is for the
recovery of damages, relating to the conditions of confinement, including an action brought by that person pursuant to Section
1983 of Title 42 of the United States Code.


Credits
(Added by Stats.1994, c. 1083 (S.B.1445), § 5.)


Notes of Decisions (66)


West's Ann. Cal. C.C.P. § 352.1, CA CIV PRO § 352.1
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 352.5


§ 352.5. Action against person under order for restitution as condition of probation; tolling


Currentness


If, after a cause of action accrues against a person, that person comes under an order for restitution as a condition of probation
with respect to the specific act or omission giving rise to such person's liability, the time during which the order is in effect is
not a part of the time limited for the commencement of such an action based upon that act or omission.


Credits
(Added by Stats.1976, c. 282, p. 589, § 1.)


West's Ann. Cal. C.C.P. § 352.5, CA CIV PRO § 352.5
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 352


§ 352. Disabilities of minority or lack of legal capacity to make decisions


Effective: January 1, 2015
Currentness


(a) If a person entitled to bring an action, mentioned in Chapter 3 (commencing with Section 335) is, at the time the cause of
action accrued either under the age of majority or lacking the legal capacity to make decisions, the time of the disability is not
part of the time limited for the commencement of the action.


(b) This section shall not apply to an action against a public entity or public employee upon a cause of action for which a claim is
required to be presented in accordance with Chapter 1 (commencing with Section 900) or Chapter 2 (commencing with Section
910) of Part 3, or Chapter 3 (commencing with Section 950) of Part 4, of Division 3.6 of Title 1 of the Government Code. This
subdivision shall not apply to any claim presented to a public entity prior to January 1, 1971.


Credits
(Enacted in 1872. Amended by Stats.1959, c. 192, p. 2085, § 1; Stats.1970, c. 104, p. 323, § 1, operative Jan. 1, 1971; Stats.1975,
c. 1241, p. 3187, § 1.5; Stats.1986, c. 1161, § 1; Stats.1994, c. 1083 (S.B.1445), § 4; Stats.2014, c. 144 (A.B.1847), § 4, eff.
Jan. 1, 2015.)


Editors' Notes


CODE COMMISSION NOTES


2022 Main Volume


1. Action to Set Aside Deed of Insane Man.--If a person, while insane, is fraudulently induced to execute a
conveyance of his property to another, the Statute of Limitations will not commence running against the grantor's right
to commence an action to set aside the deed until he recovers his reason and discovers what he has done.--Crowther
vs. Rowlandson, 27 Cal., p. 376.


2. Married Women.--The statute runs against a married woman in all those actions to which her husband is not a
necessary party with her, in commencing the action the same as other parties.--Wilson vs. Wilson, 36 Cal., p. 447.


3. Separate Property.--Actions may be brought by the wife when they concern her separate property, or are against
her husband, etc.--Wilson vs. Wilson, 36 Cal., p. 447.
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LAW REVISION COMMISSION COMMENTS


1970 Amendment


Subdivision (b) has been added so that Section 352, which operates to toll the statute of limitations for minors, insane persons,
and prisoners, will not apply to the causes of action against a public entity or public employee described in this subdivision.
Such actions are governed by the period of limitations specified in subdivision (a) of Section 945.6 of the Government Code.
To safeguard the minor or incompetent from an inadvertent reliance on the tolling provision of Section 352, notice of rejection
of his claim in the form provided in Government Code Section 913 is required to be given by the public entity. If notice is not
given the claimant has two years from the accrual of his cause of action in which to sue. See Government Code Section 945.6(a).


Special exceptions for prisoners exist in both subdivision (b) of Section 945.6 and subdivision (c) of Section 950.6 of the
Government Code, which toll the statute of limitations during the period of their civil disability.


The other general provisions of the Code of Civil Procedure relating to the time within which actions must be
commenced--Sections 350, 351, 353-363--are applicable to actions against public entities and public employees. See Williams
v. Los Angeles Metropolitan Transit Authority, 68 Cal.2d 599, 68 Cal.Rptr. 297, 440 P.2d 497 (1968). See also Government
Code Sections 950.2 and 950.4.


Notes of Decisions (129)


West's Ann. Cal. C.C.P. § 352, CA CIV PRO § 352
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 353.1


§ 353.1. Court assuming jurisdiction over attorney's practice; effect on limitation period


Currentness


If a person entitled to bring an action or other proceeding, which action or other proceeding has not been filed or otherwise
instituted, is represented by an attorney over whose practice a court of this state has assumed jurisdiction pursuant to Section
6180 or Section 6190 of the Business and Professions Code, and the application for the court to assume jurisdiction is filed
prior to the expiration of the applicable statute of limitation or claim statute, the person shall have six months from the date
of entry of the order assuming jurisdiction within which to file or otherwise institute the matter, if the applicable statute of
limitation otherwise would have expired.


Credits
(Added by Stats.1983, c. 254, § 3.)


West's Ann. Cal. C.C.P. § 353.1, CA CIV PRO § 353.1
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 353.5


§ 353.5. Repealed by Stats.1990, c. 140 (S.B.1855), § 2


Currentness


Editors' Notes


LAW REVISION COMMISSION COMMENTS


1990 Repeal


Section 353.5 was repealed by 1990 Cal.Stat. ch. 140, § 2 because the section conflicted with Code of Civil Procedure Section
353 (general one-year statute of limitations). For background on the repeal of Section 353.5, see Recommendation Relating to
Notice to Creditors in Estate Administration, 20 Cal.L.Revision Comm'n Reports 507 (1990). [20 Cal.L.Rev.Comm.Reports
1001 (1990)].


West's Ann. Cal. C.C.P. § 353.5, CA CIV PRO § 353.5
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 353


§ 353. Repealed by Stats.1992, c. 178 (S.B.1496), § 6


Currentness


Editors' Notes


LAW REVISION COMMISSION COMMENTS


1992 Repeal


Subdivision (a) of former Section 353 is restated without substantive change in Sections 366.1 (limitations period after death
of person entitled to bring action) and 377.30 (commencement of decedent's cause of action). See also Section 377.20 (survival
of cause of action).


Subdivision (b) is restated without substantive change in Sections 366.2(a)-(b) and 377.40. See Comments to Sections 366.2
& 377.40.


Subdivisions (c) and (d) are not continued in the new statute because they served their purposes before the repeal of Section
353 and the enactment of the superseding statute became effective. The repeal of former Section 353 does not have any
effect on the application of subdivisions (c) and (d) in the cases to which they applied. See Section 366.2(c) & Comment. [22
Cal.L.Rev.Comm.Reports 895 (1992)].


West's Ann. Cal. C.C.P. § 353, CA CIV PRO § 353
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 354.3


§ 354.3. Recovery of Holocaust-era artwork from enumerated entities


Effective: January 1, 2003
Currentness


(a) The following definitions govern the construction of this section:


(1) “Entity” means any museum or gallery that displays, exhibits, or sells any article of historical, interpretive, scientific, or
artistic significance.


(2) “Holocaust-era artwork” means any article of artistic significance taken as a result of Nazi persecution during the period
of 1929 to 1945, inclusive.


(b) Notwithstanding any other provision of law, any owner, or heir or beneficiary of an owner, of Holocaust-era artwork, may
bring an action to recover Holocaust-era artwork from any entity described in paragraph (1) of subdivision (a). Subject to Section
410.10, that action may be brought in a superior court of this state, which court shall have jurisdiction over that action until its
completion or resolution. Section 361 does not apply to this section.


(c) Any action brought under this section shall not be dismissed for failure to comply with the applicable statute of limitation,
if the action is commenced on or before December 31, 2010.


Credits
(Added by Stats.2002, c. 332 (A.B.1758), § 2.)


Editors' Notes


VALIDITY


This section was held preempted by the foreign affairs doctrine in the decision of Von Saher v. Norton Simon Museum of Art
at Pasadena, C.A.9 (Cal.)2010, 592 F.3d 954, certiorari denied 131 S.Ct. 3055, 564 U.S. 1037, 180 L.Ed.2d 885, on remand
862 F.Supp.2d 1044.
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West's Ann. Cal. C.C.P. § 354.3, CA CIV PRO § 354.3
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 354.4


§ 354.4. Armenian Genocide victims; insurance policy claims; waiver of statute of limitations


Effective: July 8, 2011
Currentness


(a) The following definitions govern the construction of this section:


(1) “Armenian Genocide victim” means any person of Armenian or other ancestry living in the Ottoman Empire during the
period of 1915 to 1923, inclusive, who died, was deported, or escaped to avoid persecution during that period.


(2) “Insurer” means an insurance provider doing business in the state, or whose contacts in the state satisfy the constitutional
requirements for jurisdiction, that sold life, property, liability, health, annuities, dowry, educational, casualty, or any other
insurance covering persons or property to persons in Europe or Asia at any time between 1875 and 1923.


(b) Notwithstanding any other provision of law, any Armenian Genocide victim, or heir or beneficiary of an Armenian Genocide
victim, who resides in this state and has a claim arising out of an insurance policy or policies purchased or in effect in Europe
or Asia between 1875 and 1923 from an insurer described in paragraph (2) of subdivision (a), may bring a legal action or may
continue a pending legal action to recover on that claim in any court of competent jurisdiction in this state, which court shall
be deemed the proper forum for that action until its completion or resolution.


(c) Any action, including any pending action brought by an Armenian Genocide victim or the heir or beneficiary of an Armenian
Genocide victim, whether a resident or nonresident of this state, seeking benefits under the insurance policies issued or in effect
between 1875 and 1923 shall not be dismissed for failure to comply with the applicable statute of limitation, provided the action
is filed on or before December 31, 2016.


(d) The provisions of this section are severable. If any provision of this section or its application is held invalid, that invalidity
shall not affect other provisions or applications that can be given effect without the invalid provision or application.


Credits
(Added by Stats.2000, c. 543 (S.B.1915), § 2, eff. Sept. 20, 2000. Amended by Stats.2011, c. 70 (A.B.173), § 1, eff. July 8, 2011.)


Editors' Notes


VALIDITY
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For validity of this section, see Movsesian v. Victoria Versicherung AG, C.A.9 (Cal.)2012, 670 F.3d 1067, referred to 133 S.Ct.
404, 568 U.S. 809, 184 L.Ed.2d 19, certiorari denied 133 S.Ct. 2795, 569 U.S. 1029, 186 L.Ed.2d 860.


Notes of Decisions (2)


West's Ann. Cal. C.C.P. § 354.4, CA CIV PRO § 354.4
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 354.5


§ 354.5. Holocaust victims; insurance policy claims purchased in Europe; legal action to recover on claims


Effective: October 10, 1999
Currentness


(a) The following definitions govern the construction of this section:


(1) “Holocaust victim” means any person who was persecuted during the period of 1929 to 1945, inclusive, by Nazi Germany,
its allies, or sympathizers.


(2) “Related company” means any parent, subsidiary, reinsurer, successor in interest, managing general agent, or affiliate
company of the insurer.


(3) “Insurer” means an insurance provider doing business in the state, or whose contacts in the state satisfy the constitutional
requirements for jurisdiction, that sold life, property, liability, health, annuities, dowry, educational, casualty, or any other
insurance covering persons or property to persons in Europe at any time before 1945, directly or through a related company,
whether the sale of the insurance occurred before or after the insurer and the related company became related.


(b) Notwithstanding any other provision of law, any Holocaust victim, or heir or beneficiary of a Holocaust victim, who resides
in this state and has a claim arising out of an insurance policy or policies purchased or in effect in Europe before 1945 from
an insurer described in paragraph (3) of subdivision (a), may bring a legal action to recover on that claim in any superior court
of the state for the county in which the plaintiff or one of the plaintiffs resides, which court shall be vested with jurisdiction
over that action until its completion or resolution.


(c) Any action brought by a Holocaust victim or the heir or beneficiary of a Holocaust victim, whether a resident or nonresident
of this state, seeking proceeds of the insurance policies issued or in effect before 1945 shall not be dismissed for failure to
comply with the applicable statute of limitation, provided the action is commenced on or before December 31, 2010.


Credits
(Added by Stats.1998, c. 43 (A.B.1334), § 2, eff. May 22, 1998. Amended by Stats.1999, c. 827 (A.B.600), § 1, eff. Oct. 10,
1999.)
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Editors' Notes


VALIDITY


This statute was held preempted by United States foreign policy favoring settlement of such claims by International Commission
on Holocaust Era Insurance Claims, in the decision of Steinberg v. International Com'n on Holocaust Era Ins. Claims (App.
2 Dist. 2005) 34 Cal.Rptr.3d 944, 133 Cal.App.4th 689.


Notes of Decisions (1)


West's Ann. Cal. C.C.P. § 354.5, CA CIV PRO § 354.5
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 354.6


§ 354.6. Second World War slave or forced labor victims; heirs; actions for recovery of compensation; limitations


Effective: July 28, 1999
Currentness


(a) As used in this section:


(1) “Second World War slave labor victim” means any person taken from a concentration camp or ghetto or diverted from
transportation to a concentration camp or from a ghetto to perform labor without pay for any period of time between 1929 and
1945, by the Nazi regime, its allies and sympathizers, or enterprises transacting business in any of the areas occupied by or
under control of the Nazi regime or its allies and sympathizers.


(2) ‘Second 1  World War forced labor victim” means any person who was a member of the civilian population conquered by
the Nazi regime, its allies or sympathizers, or prisoner-of-war of the Nazi regime, its allies or sympathizers, forced to perform
labor without pay for any period of time between 1929 and 1945, by the Nazi regime, its allies and sympathizers, or enterprises
transacting business in any of the areas occupied by or under control of the Nazi regime or its allies and sympathizers.


(3) “Compensation” means the present value of wages and benefits that individuals should have been paid and damages for
injuries sustained in connection with the labor performed. Present value shall be calculated on the basis of the market value of
the services at the time they were performed, plus interest from the time the services were performed, compounded annually to
date of full payment without diminution for wartime or postwar currency devaluation.


(b) Any Second World War slave labor victim, or heir of a Second World War slave labor victim, Second World War forced labor
victim, or heir of a Second World War forced labor victim, may bring an action to recover compensation for labor performed
as a Second World War slave labor victim or Second World War forced labor victim from any entity or successor in interest
thereof, for whom that labor was performed, either directly or through a subsidiary or affiliate. That action may be brought in
a superior court of this state, which court shall have jurisdiction over that action until its completion or resolution.


(c) Any action brought under this section shall not be dismissed for failure to comply with the applicable statute of limitation,
if the action is commenced on or before December 31, 2010.


Credits
(Added by Stats.1999, c. 216 (S.B.1245), § 4, eff. July 28, 1999.)
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Editors' Notes


VALIDITY


This statute was recognized as preempted by United States foreign policy favoring settlement of such claims by International
Commission on Holocaust Era Insurance Claims, in the decision of Steinberg v. International Com'n on Holocaust Era Ins.
Claims (App. 2 Dist. 2005) 34 Cal.Rptr.3d 944, 133 Cal.App.4th 689.


This section was held unconstitutional in the decision of In re World War II Era Japanese Forced Labor Litigation,
N.D.Cal.2001, 164 F.Supp.2d 1160, 108 A.L.R.5th 743, affirmed 317 F.3d 1005, amended and superseded on denial of rehearing
324 F.3d 692, 192 A.L.R. Fed. 657, certiorari denied 124 S.Ct. 105, 540 U.S. 820, 157 L.Ed.2d 39, certiorari denied 124 S.Ct.
132, 540 U.S. 820, 157 L.Ed.2d 39, certiorari denied 124 S.Ct. 133, 540 U.S. 821, 157 L.Ed.2d 39.


Notes of Decisions (12)


Footnotes


1 Punctuation so in chaptered copy.


West's Ann. Cal. C.C.P. § 354.6, CA CIV PRO § 354.6
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 354.7


§ 354.7. Braceros, heirs or beneficiaries of braceros; right of action for


recovery of savings fund amounts; limitations; severability of provisions


Effective: September 29, 2002
Currentness


(a) The following definitions govern the construction of this section:


(1) “Bracero” means any person who participated in the labor importation program known as the Bracero program between
January 1, 1942, and January 1, 1950, pursuant to agreements between the United States and Mexico.


(2) “Savings fund” means funds withheld from the wages of braceros as savings to be paid to braceros upon their return to
Mexico.


(b) Notwithstanding any other provision of law, any bracero, or heir or beneficiary of a bracero, who has a claim arising out of
a failure to pay or turn over savings fund amounts may bring a legal action or may continue a pending legal action to recover
on that claim in any court of competent jurisdiction in this state, which court shall be deemed a proper forum for that action
until its completion or resolution.


(c) Notwithstanding any other provision of law, any action brought by a bracero, or heir or beneficiary of a bracero, arising out
of a failure to pay or turn over savings fund amounts shall not be dismissed for failure to comply with the otherwise applicable
statute of limitations, provided the action is filed on or before December 31, 2005.


(d) The provisions of this section are severable. If any provision of this section or its application is held invalid, that invalidity
shall not affect other provisions or applications that can be given effect without the invalid provision or application.


Credits
(Added by Stats.2002, c. 1070 (A.B.2913), § 2, eff. Sept. 29, 2002.)


Notes of Decisions (4)


West's Ann. Cal. C.C.P. § 354.7, CA CIV PRO § 354.7
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 354.8


§ 354.8. Torture, genocide, war crime, extrajudicial killing, crimes


against humanity; limitations; application; fees and costs; severability


Effective: January 1, 2016
Currentness


(a) Notwithstanding any other law, including, but not limited to Section 335.1, the following actions shall be commenced within
10 years:


(1) An action for assault, battery, or both, where the conduct constituting the assault or battery would also constitute any of
the following:


(A) An act of torture, as described in Section 206 of the Penal Code.


(B) An act of genocide, as described in Section 1091(a) of Title 18 of the United States Code.


(C) A war crime, as defined in Section 2441 of Title 18 of the United States Code.


(D) An attempted extrajudicial killing, as defined in Section 3(a) of Public Law 102-256.


(E)(i) Crimes against humanity.


(ii) For purposes of this paragraph, “crimes against humanity” means any of the following acts as part of a widespread or
systematic attack directed against a civil population, with knowledge of the attack:


(I) Murder.


(II) Extermination.


(III) Enslavement.
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(IV) Forcible transfer of population.


(V) Arbitrary detention.


(VI) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence
of comparable gravity.


(VII) Persecution on political, race, national, ethnic, cultural, religious, or gender grounds.


(VIII) Enforced disappearance of persons.


(IX) Other inhuman acts of similar character intentionally causing great suffering, serious bodily injury, or serious mental injury.


(2) An action for wrongful death, where the death arises out of conduct constituting any of the acts described in paragraph (1),
or where the death would constitute an extrajudicial killing, as defined in Section 3(a) of Public Law 102-256.


(3) An action for the taking of property in violation of international law, in which either of the following apply:


(A) That property, or any property exchanged for such property, is present in the United States in connection with a commercial
activity carried on in the United States by a foreign state.


(B) That property, or any property exchanged for such property, is owned or operated by an agency or instrumentality of a
foreign state and that agency or instrumentality is engaged in a commercial activity in the United States.


(4) An action seeking benefits under an insurance policy where the insurance claim arises out of any of the conduct described
in paragraphs (1) to (3), inclusive.


(b) An action brought under this section shall not be dismissed for failure to comply with any previously applicable statute
of limitations.


(c) Section 361 shall not apply to an action brought pursuant to this section if all or part of the unlawful act or acts out of which
the action arises occurred in this state.


(d) A prevailing plaintiff may be awarded reasonable attorney's fees and litigation costs including, but not limited to, expert
witness fees and expenses as part of the costs.


(e) This section shall apply to all actions commenced concerning an act described in paragraphs (1) to (4), inclusive, of
subdivision (a), that occurs on or after January 1, 2016.



https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I20464EE361-0D411C8BBEA-5E36689B0C6)&originatingDoc=N9D5017306BE611E5818AC900D5839CA8&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS361&originatingDoc=N9D5017306BE611E5818AC900D5839CA8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





§ 354.8. Torture, genocide, war crime, extrajudicial killing,..., CA CIV PRO § 354.8


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3


(f) The provisions of this section are severable. If any provision of this section or its application is held invalid, that invalidity
shall not affect other provisions or applications that can be given effect without the invalid provision or application.


Credits
(Added by Stats.2015, c. 474 (A.B.15), § 2, eff. Jan. 1, 2016.)


Notes of Decisions (2)


West's Ann. Cal. C.C.P. § 354.8, CA CIV PRO § 354.8
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 354.45


§ 354.45. Armenian Genocide victims; deposited and looted assets; waiver of statute of limitations


Effective: January 1, 2007
Currentness


(a) For purposes of this section, the following terms have the following meanings:


(1) “Armenian Genocide victim” means any person of Armenian or other ancestry living in the Ottoman Empire during the
period of 1890 to 1923, inclusive, who died, was injured in person or property, was deported, or escaped to avoid persecution
during that period.


(2) “Bank” means any banking or financial institution, including any institution that issued bonds, that conducted business in
Ottoman Turkey at any time during the period of 1890 to 1923, inclusive.


(3) “Deposited assets” means any and all cash, securities, bonds, gold, jewels or jewelry, or any other tangible or intangible items
of personal property, or any documents indicating ownership or possessory interests in real, personal, or intangible property,
that were deposited with and held by a bank.


(4) “Looted assets” means any and all personal, commercial, real, and intangible property, including cash, securities, gold,
jewelry, businesses, artwork, equipment, and intellectual property, that was taken from the ownership or control of an individual,
organization, or entity, by theft, forced transfer, or exploitation, during the period of 1890 to 1923, inclusive, by any person,
organization, or entity acting on behalf of, or in furtherance of the acts of, the Turkish Government, that were received by and
deposited with a bank.


(b) Notwithstanding any other law, any Armenian Genocide victim, or heir or beneficiary of an Armenian Genocide victim, who
resides in this state and has a claim arising out of a failure of a bank to pay or turn over deposited assets, or to turn over looted
assets, may bring an action or may continue a pending action, to recover on that claim in any court of competent jurisdiction in
this state, which court shall be deemed the proper forum for that action until its completion or resolution.


(c) Any action, including any pending action brought by an Armenian Genocide victim, or the heir or beneficiary of an Armenian
Genocide victim, who resides in this state, seeking payment for, or the return of, deposited assets, or the return of looted assets,
shall not be dismissed for failure to comply with the applicable statute of limitation, if the action is filed on or before December
31, 2016.
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(d) The provisions of this section are severable. If any provision of this section or its application is held invalid, that invalidity
shall not affect other provisions or applications that can be given effect without the invalid provision or application.


Credits
(Added by Stats.2006, c. 443 (S.B.1524), § 2.)


Editors' Notes


VALIDITY


This section was recognized as preempted for conflicting with the federal government's resolution of wartime claims arising
out of World War I in the decision of Deirmenjian v. Deutsche Bank, A.G., C.D.Cal.2007, 526 F.Supp.2d 1068.


Notes of Decisions (1)


West's Ann. Cal. C.C.P. § 354.45, CA CIV PRO § 354.45
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 354


§ 354. Disability during war; effect on limitation period


Currentness


When a person is, by reason of the existence of a state of war, under a disability to commence an action, the time of the
continuance of such disability is not part of the period limited for the commencement of the action whether such cause of action
shall have accrued prior to or during the period of such disability.


Credits
(Enacted in 1872. Amended by Stats.1943, c. 151, p. 1043, § 1.)


Notes of Decisions (8)


West's Ann. Cal. C.C.P. § 354, CA CIV PRO § 354
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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§ 355. Reversal of judgment; limitation on new action, CA CIV PRO § 355
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 355


§ 355. Reversal of judgment; limitation on new action


Currentness


If an action is commenced within the time prescribed therefor, and a judgment therein for the plaintiff be reversed on appeal
other than on the merits, a new action may be commenced within one year after the reversal.


Credits
(Enacted in 1872. Amended by Stats.1992, c. 178 (S.B.1496), § 7.)


Editors' Notes


LAW REVISION COMMISSION COMMENTS


1992 Amendment


Section 355 is amended for conformity with the revised rules concerning litigation after death of a party. See Sections
377.10-377.62. This section is also revised to make clear that it does not apply where the judgment was reversed on the merits.
See, e.g., Watterson v. Owens River Canal Co., 190 Cal. 88, 93, 210 P. 625 (1922); Schneider v. Schimmels, 256 Cal.App.2d
366, 370, 64 Cal.Rptr. 273 (1967). [22 Cal.L.Rev.Comm.Reports 895 (1992)].


Notes of Decisions (22)


West's Ann. Cal. C.C.P. § 355, CA CIV PRO § 355
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 356


§ 356. Injunction against commencement of action; effect on limitation period


Currentness


When the commencement of an action is stayed by injunction or statutory prohibition, the time of the continuance of the
injunction or prohibition is not part of the time limited for the commencement of the action.


Credits
(Enacted in 1872.)


Notes of Decisions (41)


West's Ann. Cal. C.C.P. § 356, CA CIV PRO § 356
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 357


§ 357. Disability; necessity of existence when right of action accrued


Currentness


No person can avail himself of a disability, unless it existed when his right of action accrued.


Credits
(Enacted in 1872.)


Notes of Decisions (12)


West's Ann. Cal. C.C.P. § 357, CA CIV PRO § 357
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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§ 358. Coexisting disabilities; effect on limitation period, CA CIV PRO § 358


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 358


§ 358. Coexisting disabilities; effect on limitation period


Currentness


When two or more disabilities coexist at the time the right of action accrues, the limitation does not attach until they are removed.


Credits
(Enacted in 1872.)


West's Ann. Cal. C.C.P. § 358, CA CIV PRO § 358
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 359.5


§ 359.5. Principal and surety; performance bond; expiration of statute of limitations


re obligations of principal; bar to action against principal or surety under bond


Currentness


If the obligations under a surety bond are conditioned upon performance of the principal, the expiration of the statute of
limitations with respect to the obligations of the principal, other than the obligations of the principal under the bond, shall also
bar an action against the principal or surety under the bond, unless the terms of the bond provide otherwise.


Credits
(Added by Stats.1982, c. 106, § 1.)


Notes of Decisions (3)


West's Ann. Cal. C.C.P. § 359.5, CA CIV PRO § 359.5
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 359


§ 359. Corporate directors, stockholders or members; actions to recover penalty


or forfeiture or enforce liability; inapplicability of title; limitation period


Currentness


This title does not affect actions against directors, shareholders, or members of a corporation, to recover a penalty or forfeiture
imposed, or to enforce a liability created by law; but such actions must be brought within three years after the discovery by the
aggrieved party of the facts upon which the penalty or forfeiture attached, or the liability was created.


Credits
(Enacted in 1872. Amended by Stats.1978, c. 1305, p. 4265, § 1, operative Jan. 1, 1980.)


Notes of Decisions (160)


West's Ann. Cal. C.C.P. § 359, CA CIV PRO § 359
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 360.5


§ 360.5. Waiver of statute of limitations; effective period; renewal


Currentness


No waiver shall bar a defense to any action that the action was not commenced within the time limited by this title unless the
waiver is in writing and signed by the person obligated. No waiver executed prior to the expiration of the time limited for the
commencement of the action by this title shall be effective for a period exceeding four years from the date of expiration of
the time limited for commencement of the action by this title and no waiver executed after the expiration of such time shall be
effective for a period exceeding four years from the date thereof, but any such waiver may be renewed for a further period of not
exceeding four years from the expiration of the immediately preceding waiver. Such waivers may be made successively. The
provisions of this section shall not be applicable to any acknowledgment, promise or any form of waiver which is in writing
and signed by the person obligated and given to any county to secure repayment of indigent aid or the repayment of moneys
fraudulently or illegally obtained from the county.


Credits
(Added by Stats.1951, c. 1106, p. 2863, § 1. Amended by Stats.1953, c. 655, p. 1906, § 1.)


Notes of Decisions (23)


West's Ann. Cal. C.C.P. § 360.5, CA CIV PRO § 360.5
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 360


§ 360. Acknowledgment or promise; payment on account; sufficiency to take case out of statute of limitations


Currentness


No acknowledgment or promise is sufficient evidence of a new or continuing contract, by which to take the case out of the
operation of this title, unless the same is contained in some writing, signed by the party to be charged thereby, provided that
any payment on account of principal or interest due on a promissory note made by the party to be charged shall be deemed a
sufficient acknowledgment or promise of a continuing contract to stop, from time to time as any such payment is made, the
running of the time within which an action may be commenced upon the principal sum or upon any installment of principal or
interest due on such note, and to start the running of a new period of time, but no such payment of itself shall revive a cause
of action once barred.


Credits
(Enacted in 1872. Amended by Stats.1947, c. 1108, p. 2547, § 1; Stats.1955, c. 417, p. 874, § 1.)


Editors' Notes


CODE COMMISSION NOTES


2022 Main Volume


1. New Promise to be in Writing.--At an early period after the passage of the English Statute of Limitations (21
James I, Chap. 16), an impression prevailed that the statute was not to be favored; and, accordingly, a very slight
acknowledgment, proved by as slight testimony, was permitted to overcome the statute.--Parson's Mercantile Law,
p. 233; 10 Barb., S.C., p. 568. But the modern cases upon this subject have established the rule that to take a case
out of the operation of the statutes, there must have been either an express promise to pay, or an admission of the
debt in terms so distinct as that a promise might reasonably be inferred therefrom. If, however, the admission was
accompanied by qualifying words, then it would not amount to a promise.--Chitty on Con., pp. 712-714. The object
of our statute was to change a rule of evidence, and now to require written where verbal testimony was formerly
sufficient. The matter to be proved is the acknowledgment or promise, and the only competent evidence is a writing
signed by the party to be charged. But whether the acknowledgment or promise when, when proved, be sufficient
to take the case out of the operation of the Act, is left to depend upon reason and authority, as it did before.--28
Eng.C.I.R., p. 82; Fairbanks vs. Dawson, 9 Cal., p. 91. See, also, Barron vs. Kennedy, 17 Cal., p. 574, commenting
on Fairbanks vs. Dawson, 9 Cal., p. 89; and as to effect of part payments and proof of acknowledgment of debt, see
these cases commented on and Fairbanks vs. Dawson, supra, affirmed, in Pena vs. Vance, p. 142. See, further, Heinlin
vs. Castro, 22 Cal., p. 100; Porter vs. Elam, 25 Cal., p. 291.


2. Promise Must be in Writing.--Where a memorandum book was kept by plaintiff and a pass book by defendant,
and these books were compared, the account found to be correct, and so acknowledged orally by the defendant, yet
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it did not take the case out of the statute as defined by this section.--Weatherwax vs. Cosumnes V. M. Co., 17 Cal., p.
344. The party to be charged must sign his name to the writing. Pena vs. Vance, 21 Cal., p. 142.


3. Effect of Statute of Limitations.--The Statute of Limitations does not extinguish a debt nor raise a presumption of
its payment. It only bars the remedy, and thus becomes a statute of repose.--McCormick vs. Brown, 36 Cal., p. 180.


4. New Promise--Nature of Action on Cause That is Barred by the Statute.--When a creditor sues after the
statute has run upon the original contract, his cause of action is not founded on the original contract, but on the
new promise; the moral obligation arising upon the original contract being a sufficient consideration for the new
promise.--McCormick vs. Brown, 36 Cal., p. 180.


5. Nature of the Contract Resulting from Making the Statutory Acknowledgment on New Promise.--Under the
Statute of Limitations there are two ultimate facts that may be proved in the mode therein prescribed--a continuing
contract, and a new contract. The statutory acknowledgment or promise, if made while the original contract is a
subsisting liability, establishes a continuing contract; while, if made after the bar of the statute, a new contract is
created.--McCormick vs. Brown, 36 Cal., p. 180.


6. Limitation of Action on New Promise to Pay Judgment.--An action on a new promise to pay a judgment, so as
to avoid the bar of the statute, must be brought within four years from the making of the new promise.--McCormick
vs. Brown, 36 Cal., p. 180.


7. New Promise Necessary to Support Action on Cause That is Barred.--A creditor cannot recover after the statute
has run upon the original contract or obligation, without a new promise.--McCormick vs. Brown, 36 Cal., p. 180.


8. Nature of New Promise.--The new promise may be either express or implied. An express promise can only be
established by producing the promise itself, in the form prescribed by this section; while an implied promise can
only be established by the production in like form of the acknowledgment prescribed in this section.--McCormick
vs. Brown, 36 Cal., p. 180.


9. Nature and Scope of Acknowledgment.--An acknowledgment, within the statute, to support at implied promise,
must be a direct, distinct, unqualified, and unconditional admission of the debt which the party is liable and willing
to pay. Such acknowledgment cannot be deduced from an offer or promise to pay a part of the debt, or the whole debt
in a particular manner, or at a specified time, or upon specified conditions.--McCormick vs. Brown, 36 Cal., p. 180.


10. Terms of Express Promise.--An express promise, to be available to the creditor, must be either direct, certain,
and unconditionally a specified part of the debt, or a like offer, upon specified conditions as to either time or manner,
or both, to pay the whole or some part of the debt, or a direct conditional promise to pay the whole or a specified part
of the debt; but in case of such offer or conditional promise, the creditor can only recover by showing an acceptance
by him of the offer as made, or a performance on his part of the prescribed conditions of the promise.--McCormick
vs. Brown, 36 Cal., p. 180.


11. New Promise Generally.--See Farrell vs. Palmer, 36 Cal., p. 187; also, Chabot vs. Tucker, 39 Cal., p. 434, and
authorities there cited.


Notes of Decisions (298)


West's Ann. Cal. C.C.P. § 360, CA CIV PRO § 360
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Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 361


§ 361. Effect of limitation laws of other states


Currentness


When a cause of action has arisen in another State, or in a foreign country, and by the laws thereof an action thereon cannot
there be maintained against a person by reason of the lapse of time, an action thereon shall not be maintained against him in this
State, except in favor of one who has been a citizen of this State, and who has held the cause of action from the time it accrued.


Credits
(Enacted in 1872.)


Notes of Decisions (62)


West's Ann. Cal. C.C.P. § 361, CA CIV PRO § 361
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 362


§ 362. Exemption of existing causes of action


Currentness


This Title does not extend to actions already commenced, nor to cases where the time prescribed in any existing statute for
acquiring a right or barring a remedy has fully run, but the laws now in force are applicable to such actions and cases, and are
repealed subject to the provisions of this section.


Credits
(Enacted in 1872.)


West's Ann. Cal. C.C.P. § 362, CA CIV PRO § 362
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 363


§ 363. “Action” defined


Currentness


The word “action” as used in this Title is to be construed, whenever it is necessary so to do, as including a special proceeding
of a civil nature.


Credits
(Enacted in 1872, unpublished Act of 1872.)


Notes of Decisions (18)


West's Ann. Cal. C.C.P. § 363, CA CIV PRO § 363
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 5. The Commencement of Actions Based upon Professional Negligence (Refs & Annos)


West's Ann.Cal.C.C.P. § 364.1


§ 364.1. Repealed by Stats.2005, c. 674 (S.B.231), § 20


Effective: January 1, 2006
Currentness


West's Ann. Cal. C.C.P. § 364.1, CA CIV PRO § 364.1
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 5. The Commencement of Actions Based upon Professional Negligence (Refs & Annos)


West's Ann.Cal.C.C.P. § 364


§ 364. Notice of intention; time; law governing; fictitious name; effect of failure to comply


Currentness


(a) No action based upon the health care provider's professional negligence may be commenced unless the defendant has been
given at least 90 days' prior notice of the intention to commence the action.


(b) No particular form of notice is required, but it shall notify the defendant of the legal basis of the claim and the type of loss
sustained, including with specificity the nature of the injuries suffered.


(c) The notice may be served in the manner prescribed in Chapter 5 (commencing with Section 1010) of Title 14 of Part 2.


(d) If the notice is served within 90 days of the expiration of the applicable statute of limitations, the time for the commencement
of the action shall be extended 90 days from the service of the notice.


(e) The provisions of this section shall not be applicable with respect to any defendant whose name is unknown to the plaintiff
at the time of filing the complaint and who is identified therein by a fictitious name, as provided in Section 474.


(f) For the purposes of this section:


(1) “Health care provider” means any person licensed or certified pursuant to Division 2 (commencing with Section 500) of
the Business and Professions Code, or licensed pursuant to the Osteopathic Initiative Act, or the Chiropractic Initiative Act, or
licensed pursuant to Chapter 2.5 (commencing with Section 1440) of Division 2 of the Health and Safety Code; and any clinic,
health dispensary, or health facility, licensed pursuant to Division 2 (commencing with Section 1200) of the Health and Safety
Code. “Health care provider” includes the legal representatives of a health care provider;


(2) “Professional negligence” means negligent act or omission to act by a health care provider in the rendering of professional
services, which act or omission is the proximate cause of a personal injury or wrongful death, provided that such services are
within the scope of services for which the provider is licensed and which are not within any restriction imposed by the licensing
agency or licensed hospital.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE461166475BF4FE9872D8B51F2D77315&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CASTERR)&originatingDoc=N7C086C508D7011D8A785F88B1CCF3D4B&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+364&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N53C4BFECC2A240B49F0EBDA63DA20D5E&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACPPT2R)&originatingDoc=N7C086C508D7011D8A785F88B1CCF3D4B&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+364&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NBCDB5D6324BA48CE8FA55321291F2DC8&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACPPT2T2R)&originatingDoc=N7C086C508D7011D8A785F88B1CCF3D4B&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+364&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N4ED46B8B14B24F2298CEF90CEAB7E9B5&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACPPT2T2C5R)&originatingDoc=N7C086C508D7011D8A785F88B1CCF3D4B&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+364&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1010&originatingDoc=N7C086C508D7011D8A785F88B1CCF3D4B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS474&originatingDoc=N7C086C508D7011D8A785F88B1CCF3D4B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS500&originatingDoc=N7C086C508D7011D8A785F88B1CCF3D4B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS500&originatingDoc=N7C086C508D7011D8A785F88B1CCF3D4B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1440&originatingDoc=N7C086C508D7011D8A785F88B1CCF3D4B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1200&originatingDoc=N7C086C508D7011D8A785F88B1CCF3D4B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1200&originatingDoc=N7C086C508D7011D8A785F88B1CCF3D4B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





§ 364. Notice of intention; time; law governing; fictitious name;..., CA CIV PRO § 364


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


Credits
(Added by Stats.1975, 2nd Ex.Sess., c. 1, p. 3970, § 25.5. Amended by Stats.1975, 2nd Ex.Sess., c. 2, p. 3992, § 1.193, eff.
Sept. 24, 1975, operative Dec. 15, 1975.)


Notes of Decisions (92)


West's Ann. Cal. C.C.P. § 364, CA CIV PRO § 364
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 5. The Commencement of Actions Based upon Professional Negligence (Refs & Annos)


West's Ann.Cal.C.C.P. § 365


§ 365. Failure to comply with chapter; effect


Currentness


Failure to comply with this chapter shall not invalidate any proceedings of any court of this state, nor shall it affect the jurisdiction
of the court to render a judgment therein. However, failure to comply with such provisions by any attorney at law shall be
grounds for professional discipline and the State Bar of California shall investigate and take appropriate action in any such
cases brought to its attention.


Credits
(Added by Stats.1975, 2nd Ex.Sess., c. 1, p. 3970, § 25.5.)


Notes of Decisions (3)


West's Ann. Cal. C.C.P. § 365, CA CIV PRO § 365
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 6. Time of Commencement of Action After Person's Death (Refs & Annos)


West's Ann.Cal.C.C.P. § 366.1


§ 366.1. Death of person entitled to bring action; limitation period


Currentness


If a person entitled to bring an action dies before the expiration of the applicable limitations period, and the cause of action
survives, an action may be commenced before the expiration of the later of the following times:


(a) Six months after the person's death.


(b) The limitations period that would have been applicable if the person had not died.


Credits
(Added by Stats.1992, c. 178 (S.B.1496), § 8.)


Editors' Notes


LAW REVISION COMMISSION COMMENTS


1992 Addition


Section 366.1 restates part of former Section 353(a) without substantive change. This section makes clear that the decedent's
death does not shorten the limitations period applicable to the decedent's cause of action, but may extend it for up to six
months. As to survival of causes of action, see Section 377.20. For persons entitled to bring the action, see Section 377.30
(commencement of action decedent could have brought). See also Section 355 (one-year limitations period after reversal). [22
Cal.L.Rev.Comm.Reports 895 (1992)].


Notes of Decisions (4)


West's Ann. Cal. C.C.P. § 366.1, CA CIV PRO § 366.1
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 6. Time of Commencement of Action After Person's Death (Refs & Annos)


West's Ann.Cal.C.C.P. § 366.2


§ 366.2. Death of person against whom action may be brought; limitation period


Effective: January 1, 2010
Currentness


(a) If a person against whom an action may be brought on a liability of the person, whether arising in contract, tort, or otherwise,
and whether accrued or not accrued, dies before the expiration of the applicable limitations period, and the cause of action
survives, an action may be commenced within one year after the date of death, and the limitations period that would have been
applicable does not apply.


(b) The limitations period provided in this section for commencement of an action shall not be tolled or extended for any reason
except as provided in any of the following, where applicable:


(1) Sections 12, 12a, and 12b of this code.


(2) Part 4 (commencing with Section 9000) of Division 7 of the Probate Code (creditor claims in administration of estates of
decedents).


(3) Part 8 (commencing with Section 19000) of Division 9 of the Probate Code (payment of claims, debts, and expenses from
revocable trust of deceased settlor).


(4) Former Part 3 (commencing with Section 21300) of Division 11 of the Probate Code (no contest clauses), as that part read
prior to its repeal by Chapter 174 of the Statutes of 2008.


(c) This section applies to actions brought on liabilities of persons dying on or after January 1, 1993.


Credits
(Added by Stats.1992, c. 178 (S.B.1496), § 8. Amended by Stats.1993, c. 151 (A.B.1704), § 2, eff. July 19, 1993; Stats.1994, c.
40 (A.B.797), § 1, eff. April 19, 1994, operative Jan. 1, 1995; Stats.1996, c. 862 (A.B.2751), § 1; Stats.1998, c. 581 (A.B.2801),
§ 1; Stats.2006, c. 221 (A.B.2864), § 1; Stats.2009, c. 348 (S.B.308), § 2.)
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Editors' Notes


LAW REVISION COMMISSION COMMENTS


1992 Addition


Section 366.2 restates former Section 353(b) without substantive change. This section applies a one-year statute of limitations
on all actions against a decedent on which the statute of limitations otherwise applicable has not run at the time of death. This
one-year limitations period applies regardless of whether the statute otherwise applicable would have expired before or after
the one-year period.


If a general personal representative is appointed during the one-year period, the personal representative must notify known
creditors, and the filing of a claim tolls the statute of limitations. See Prob. Code §§ 9050 (notice required), 9352 (tolling of
statute of limitations). If the creditor is concerned that the decedent's beneficiaries may not have a general personal representative
appointed during the one-year period, the creditor may petition for appointment during that time. See Prob. Code §§ 8000
(petition), 8461 (priority for appointment); see also Prob. Code § 48 (“interested person” defined).


The reference to the decedent's “representatives” was deleted from former Section 353(b). This section is concerned only with
the time within which an action on a liability of the decedent may be brought, not with the proper parties in such a case. See
Section 377.40 (assertion of cause of action against decedent). The one-year limitation of Section 366.2 applies in any action
on a liability of the decedent, whether against a personal representative under Probate Code Sections 9350-9354 or against
another person, such as a distributee under Probate Code Section 9392, a person who takes the decedent's property and is
liable for the decedent's debts under Probate Code Sections 13109 (affidavit procedure for collection or transfer of personal
property), 13156 (court order determining succession to real property), 13204 (affidavit procedure for real property of small
value), or 13554 (passage of property to surviving spouse without administration), or a trustee. For cases where an action may
be brought against the estate of the decedent, rather than the personal representative, see Section 377.50 and Probate Code
Sections 550-555 (insured claims). See also Prob. Code § 58 (“personal representative” defined). As to survival of causes of
action, see Section 377.20.


Subdivision (c) makes clear that this section does not apply to persons who died before January 1, 1993. The rules applicable to
cases involving decedents who died before January 1, 1993, are set forth in former Section 353. The repeal of former Section
353 does not have any effect on the application of subdivisions (c) and (d) of former Section 353 in the cases to which they
applied. [22 Cal.L.Rev.Comm.Reports 895 (1992)].


1993 Amendment


Section 366.2 is amended to make clear it is subject to the trust claims procedure as well as the probate claims procedure. This
does not change, but clarifies, existing law.


Under these procedures, a creditor's claim may be extinguished before expiration of the one-year limitations period by failure
to file a claim. Prob. Code §§ 9002 (probate), 19004 (trust). Conversely, filing of a claim tolls the one-year limitations period.
Prob. Code §§ 9352 (probate), 19253 (trust). [23 Cal.L.Rev.Comm. Reports 901 (1993) (Annual Report, App. 5)].


2009 Amendment


Section 366.2 is amended to reflect the repeal of former Part 3 (commencing with Section 21300) of Division 11 of the Probate
Code. See 2008 Cal. Stat. ch. 174. The reference to the former law is retained because the former law continues to apply to
the enforcement of a no contest clause in an instrument that became irrevocable prior to January 1, 2001, notwithstanding the
repeal of the former law. See Prob. Code §§ 3(g) (“If the new law does not apply to a matter that occurred before the operative
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date, the old law continues to govern the matter notwithstanding its amendment or repeal by the new law.”), 21315(b) (new law
does not apply to instrument that became irrevocable prior to January 1, 2001). See also former Prob. Code § 21308 (limitations
period tolled during declaratory relief proceedings). [38 Cal. L. Revision Comm'n Reports 203 (2008)].


Notes of Decisions (49)


West's Ann. Cal. C.C.P. § 366.2, CA CIV PRO § 366.2
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 6. Time of Commencement of Action After Person's Death (Refs & Annos)


West's Ann.Cal.C.C.P. § 366.3


§ 366.3. Claims arising from promise or agreement relating to distribution


from estate or trust or under other instrument; limitation period


Effective: January 1, 2010
Currentness


(a) If a person has a claim that arises from a promise or agreement with a decedent to distribution from an estate or trust or
under another instrument, whether the promise or agreement was made orally or in writing, an action to enforce the claim
to distribution may be commenced within one year after the date of death, and the limitations period that would have been
applicable does not apply.


(b) The limitations period provided in this section for commencement of an action shall not be tolled or extended for any reason
except as provided in Sections 12, 12a, and 12b of this code, and former Part 3 (commencing with Section 21300) of Division
11 of the Probate Code, as that part read prior to its repeal by Chapter 174 of the Statutes of 2008.


(c) This section applies to actions brought on claims concerning persons dying on or after the effective date of this section.


Credits
(Added by Stats.2000, c. 17 (A.B.1491), § 1. Amended by Stats.2006, c. 221 (A.B.2864), § 2; Stats.2009, c. 348 (S.B.308), § 3.)


Editors' Notes


LAW REVISION COMMISSION COMMENTS


2009 Amendment


Section 366.3 is amended to reflect the repeal of former Part 3 (commencing with Section 21300) of Division 11 of the Probate
Code. See 2008 Cal. Stat. ch. 174. The reference to the former law is retained because the former law continues to apply to
the enforcement of a no contest clause in an instrument that became irrevocable prior to January 1, 2001, notwithstanding the
repeal of the former law. See Prob. Code §§ 3(g) (“If the new law does not apply to a matter that occurred before the operative
date, the old law continues to govern the matter notwithstanding its amendment or repeal by the new law.”), 21315(b) (new law
does not apply to instrument that became irrevocable prior to January 1, 2001). See also former Prob. Code § 21308 (limitations
period tolled during declaratory relief proceedings). [38 Cal. L. Revision Comm'n Reports 203 (2008)].


Notes of Decisions (21)
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West's Ann. Cal. C.C.P. § 366.3, CA CIV PRO § 366.3
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be more current, see credits for
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real
Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 337


§ 337. Four years; written contract; exception; book account;
account stated based upon account in writing; balance of mutual,
open and current account in writing; rescission of written contract


Effective: January 1, 2019
Currentness


Within four years:


(a) An action upon any contract, obligation or liability founded upon an instrument in writing,
except as provided in Section 336a; provided, that the time within which any action for a money
judgment for the balance due upon an obligation for the payment of which a deed of trust or
mortgage with power of sale upon real property or any interest therein was given as security,
following the exercise of the power of sale in such deed of trust or mortgage, may be brought shall
not extend beyond three months after the time of sale under such deed of trust or mortgage.


(b) An action to recover (1) upon a book account whether consisting of one or more entries; (2)
upon an account stated based upon an account in writing, but the acknowledgment of the account
stated need not be in writing; (3) a balance due upon a mutual, open and current account, the items
of which are in writing; provided, however, that if an account stated is based upon an account of
one item, the time shall begin to run from the date of the item, and if an account stated is based
upon an account of more than one item, the time shall begin to run from the date of the last item.


(c) An action based upon the rescission of a contract in writing. The time begins to run from
the date upon which the facts that entitle the aggrieved party to rescind occurred. Where the
ground for rescission is fraud or mistake, the time shall not begin to run until the discovery by the
aggrieved party of the facts constituting the fraud or mistake. Where the ground for rescission is
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misrepresentation under Section 359 of the Insurance Code, the time shall not begin to run until
the representation becomes false.


(d) When the period in which an action must be commenced under this section has run, a person
shall not bring suit or initiate an arbitration or other legal proceeding to collect the debt. The
period in which an action may be commenced under this section shall only be extended pursuant
to Section 360.


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 291, § 32; Stats.1906, c. 1, p. 5, §
1; Stats.1907, c. 323, p. 599, § 1; Stats.1917, c. 203, p. 299, § 1; Stats.1933, c. 790, p. 2116, § 1;
Stats.1935, c. 614, p. 1740, § 2; Stats.1947, c. 809, p. 1923, § 1; Stats.1961, c. 589, p. 1735, § 6;
Stats.2018, c. 247 (A.B.1526), § 2, eff. Jan. 1, 2019.)


West's Ann. Cal. C.C.P. § 337, CA CIV PRO § 337
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real
Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 339


§ 339. Two years; oral contract; certificate, abstract or guaranty of
title; title insurance policy; sheriff; coroner; rescission of oral contract


Currentness


Within two years: 1. An action upon a contract, obligation or liability not founded upon an
instrument of writing, except as provided in Section 2725 of the Commercial Code or subdivision 2
of Section 337 of this code; or an action founded upon a contract, obligation or liability, evidenced
by a certificate, or abstract or guaranty of title of real property, or by a policy of title insurance;
provided, that the cause of action upon a contract, obligation or liability evidenced by a certificate,
or abstract or guaranty of title of real property or policy of title insurance shall not be deemed to
have accrued until the discovery of the loss or damage suffered by the aggrieved party thereunder.


2. An action against a sheriff or coroner upon a liability incurred by the doing of an act in an official
capacity and in virtue of office, or by the omission of an official duty including the nonpayment
of money collected in the enforcement of a judgment.


3. An action based upon the rescission of a contract not in writing. The time begins to run from the
date upon which the facts that entitle the aggrieved party to rescind occurred. Where the ground for
rescission is fraud or mistake, the time does not begin to run until the discovery by the aggrieved
party of the facts constituting the fraud or mistake.


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 291, § 33; Stats.1905, c. 258, p. 231,
§ 1; Stats.1906, c. 1, p. 5, § 2; Stats.1907, c. 323, p. 599, § 2; Stats.1913, c. 187, p. 332, § 1;
Stats.1917, c. 203, p. 299, § 2; Stats.1961, c. 589, p. 1736, § 7; Stats.1980, c. 1307, § 1; Stats.1982,
c. 497, p. 2154, § 31, operative July 1, 1983; Stats.1996, c. 872 (A.B.3472), § 11.)
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West's Ann. Cal. C.C.P. § 339, CA CIV PRO § 339
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real
Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.9


§ 340.9. Northridge earthquake insurance claims


Effective: January 1, 2001
Currentness


(a) Notwithstanding any other provision of law or contract, any insurance claim for damages
arising out of the Northridge earthquake of 1994 which is barred as of the effective date of this
section solely because the applicable statute of limitations has or had expired is hereby revived
and a cause of action thereon may be commenced provided that the action is commenced within
one year of the effective date of this section. This subdivision shall only apply to cases in which
an insured contacted an insurer or an insurer's representative prior to January 1, 2000, regarding
potential Northridge earthquake damage.


(b) Any action pursuant to this section commenced prior to, or within one year from, the effective
date of this section shall not be barred based upon this limitations period.


(c) Nothing in this section shall be construed to alter the applicable limitations period of an action
that is not time barred as of the effective date of this section.


(d) This section shall not apply to either of the following:


(1) Any claim that has been litigated to finality in any court of competent jurisdiction prior to the
effective date of this section.
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(2) Any written compromised settlement agreement which has been made between an insurer
and its insured where the insured was represented by counsel admitted to the practice of law in
California at the time of the settlement, and who signed the agreement.


Credits
(Added by Stats.2000, c. 1090 (S.B.1899), § 1.)


West's Ann. Cal. C.C.P. § 340.9, CA CIV PRO § 340.9
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 360.5


§ 360.5. Waiver of statute of limitations; effective period; renewal


Currentness


No waiver shall bar a defense to any action that the action was not commenced within the time
limited by this title unless the waiver is in writing and signed by the person obligated. No waiver
executed prior to the expiration of the time limited for the commencement of the action by this
title shall be effective for a period exceeding four years from the date of expiration of the time
limited for commencement of the action by this title and no waiver executed after the expiration
of such time shall be effective for a period exceeding four years from the date thereof, but any
such waiver may be renewed for a further period of not exceeding four years from the expiration
of the immediately preceding waiver. Such waivers may be made successively. The provisions of
this section shall not be applicable to any acknowledgment, promise or any form of waiver which
is in writing and signed by the person obligated and given to any county to secure repayment of
indigent aid or the repayment of moneys fraudulently or illegally obtained from the county.


Credits
(Added by Stats.1951, c. 1106, p. 2863, § 1. Amended by Stats.1953, c. 655, p. 1906, § 1.)


West's Ann. Cal. C.C.P. § 360.5, CA CIV PRO § 360.5
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Insurance Code (Refs & Annos)


Division 2. Classes of Insurance (Refs & Annos)
Part 1. Fire and Marine Insurance (Refs & Annos)


Chapter 2. The Fire Insurance Contract (Refs & Annos)
Article 3. California Standard Form Fire Insurance Policy (Refs & Annos)


West's Ann.Cal.Ins.Code § 2071


§ 2071. Standard form


Effective: September 21, 2018
Currentness


(a) The following is adopted as the standard form of fire insurance policy for this state:


California Standard Form Fire Insurance Policy


No.


[Space for insertion of name of company or companies issuing the policy and other matter
permitted to be stated at the head of the policy.]


[Space for listing amounts of insurance, rates and premiums for the basic coverages insured under
the standard form of policy and for additional coverages or perils insured under endorsements
attached.]


In consideration of the provisions and stipulations herein or added hereto and of ____ dollars
premium this company, for the term of ________


from the ........................................
 


day of ................................
 


, 20 ..........................
 


)
 


At 12:01 a.m.,
 


to the .............................................
 


day of ................................
 


, 20 ..........................
 


)
 


standard time,
 


at location of property involved, to an amount not exceeding ____ dollars, does insure ________
and legal representatives, to the extent of the actual cash value of the property at the time of loss,
but not exceeding the amount which it would cost to repair or replace the property with material of
like kind and quality within a reasonable time after the loss, without allowance for any increased
cost of repair or reconstruction by reason of any ordinance or law regulating construction or repair,
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and without compensation for loss resulting from interruption of business or manufacture, nor in
any event for more than the interest of the insured, against all LOSS BY FIRE, LIGHTNING AND
BY REMOVAL FROM PREMISES ENDANGERED BY THE PERILS INSURED AGAINST IN
THIS POLICY, EXCEPT AS HEREINAFTER PROVIDED, to the property described hereinafter
while located or contained as described in this policy, or pro rata for five days at each proper place
to which any of the property shall necessarily be removed for preservation from the perils insured
against in this policy, but not elsewhere.


Assignment of this policy shall not be valid except with the written consent of this company.


This policy is made and accepted subject to the foregoing provisions and stipulations and those
hereinafter stated, which are hereby made a part of this policy, together with any other provisions,
stipulations and agreements as may be added hereto, as provided in this policy.


IN WITNESS WHEREOF, this company has executed and attested these presents; but this policy
shall not be valid unless countersigned by the duly authorized agent of this company at


Secretary.
 


President.
 


Countersigned this ..............................................
 


day of .......................................
 


, 20 ..........
 


Agent
 


Concealment, fraud


This entire policy shall be void if, whether before or after a loss, the insured has willfully concealed
or misrepresented any material fact or circumstance concerning this insurance or the subject
thereof, or the interest of the insured therein, or in case of any fraud or false swearing by the
insured relating thereto.


Uninsurable and excepted property


This policy shall not cover accounts, bills, currency, deeds, evidences of debt, money or securities;
nor, unless specifically named hereon in writing, bullion or manuscripts.


Perils not included


This company shall not be liable for loss by fire or other perils insured against in this policy caused,
directly or indirectly, by: (a) enemy attack by armed forces, including action taken by military,
naval or air forces in resisting an actual or an immediately impending enemy attack; (b) invasion;
(c) insurrection; (d) rebellion; (e) revolution; (f) civil war; (g) usurped power; (h) order of any
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civil authority except acts of destruction at the time of and for the purpose of preventing the spread
of fire, provided that the fire did not originate from any of the perils excluded by this policy; (i)
neglect of the insured to use all reasonable means to save and preserve the property at and after a
loss, or when the property is endangered by fire in neighboring premises; (j) nor shall this company
be liable for loss by theft.


Other insurance


Other insurance may be prohibited or the amount of insurance may be limited by endorsement
attached hereto.


Conditions suspending or restricting insurance


Unless otherwise provided in writing added hereto this company shall not be liable for loss
occurring (a) while the hazard is increased by any means within the control or knowledge of the
insured; or (b) while a described building, whether intended for occupancy by owner or tenant, is
vacant or unoccupied beyond a period of 60 consecutive days; or (c) as a result of explosion or
riot, unless fire ensues, and in that event for loss by fire only.


Other perils or subjects


Any other peril to be insured against or subject of insurance to be covered in this policy shall be
by endorsement in writing hereon or added hereto.


Added provisions


The extent of the application of insurance under this policy and of the contribution to be made
by this company in case of loss, and any other provision or agreement not inconsistent with the
provisions of this policy, may be provided for in writing added hereto, but no provision may be
waived except such as by the terms of this policy or by statute is subject to change.


Waiver provisions


No permission affecting this insurance shall exist, or waiver of any provision be valid, unless
granted herein or expressed in writing added hereto. No provision, stipulation or forfeiture shall
be held to be waived by any requirement or proceeding on the part of this company relating to
appraisal or to any examination provided for herein.


Cancellation of policy
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This policy shall be canceled at any time at the request of the insured, in which case this company
shall, upon demand and surrender of this policy, refund the excess of paid premium above the
customary short rates for the expired time. This policy may be canceled at any time by this company
by giving to the insured a 20 days' written notice of cancellation with or without tender of the
excess of paid premium above the pro rata premium for the expired time, which excess, if not
tendered, shall be refunded on demand. Notice of cancellation shall state that said excess premium
(if not tendered) will be refunded on demand. If the reason for cancellation is nonpayment of
premium, this policy may be canceled by this company by giving to the insured a 10 days' written
notice of cancellation.


Mortgagee interests and obligations


If loss hereunder is made payable, in whole or in part, to a designated mortgagee not named herein
as the insured, the interest in this policy may be canceled by giving to the mortgagee a 10 days'
written notice of cancellation.


If the insured fails to render proof of loss the mortgagee, upon notice, shall render proof of loss
in the form herein specified within 60 days thereafter and shall be subject to the provisions hereof
relating to appraisal and time of payment and of bringing suit. If this company shall claim that
no liability existed as to the mortgagor or owner, it shall, to the extent of payment of loss to
the mortgagee, be subrogated to all the mortgagee's rights of recovery, but without impairing
mortgagee's right to sue; or it may pay off the mortgage debt and require an assignment thereof
and of the mortgage. Other provisions relating to the interests and obligations of the mortgagee
may be added hereto by agreement in writing.


Pro rata liability


This company shall not be liable for a greater proportion of any loss than the amount hereby
insured shall bear to the whole insurance covering the property against the peril involved, whether
collectible or not.


Requirements in case loss occurs


The insured shall give written notice to this company of any loss without unnecessary delay,
protect the property from further damage, forthwith separate the damaged and undamaged personal
property, put it in the best possible order, furnish a complete inventory of the destroyed, damaged
and undamaged property, showing in detail quantities, costs, actual cash value and amount of loss
claimed; and within 60 days after the loss, unless the time is extended in writing by this company,
the insured shall render to this company a proof of loss, signed and sworn to by the insured, stating
the knowledge and belief of the insured as to the following: the time and origin of the loss, the
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interest of the insured and of all others in the property, the actual cash value of each item thereof and
the amount of loss thereto, all encumbrances thereon, all other contracts of insurance, whether valid
or not, covering any of said property, any changes in the title, use, occupation, location, possession
or exposures of said property since the issuing of this policy, by whom and for what purpose
any building herein described and the several parts thereof were occupied at the time of loss and
whether or not it then stood on leased ground, and shall furnish a copy of all the descriptions and
schedules in all policies and, if required and obtainable, verified plans and specifications of any
building, fixtures or machinery destroyed or damaged.


The insured, as often as may be reasonably required and subject to the provisions of Section 2071.1,
shall exhibit to any person designated by this company all that remains of any property herein
described, and submit to examinations under oath by any person named by this company, and
subscribe the same; and, as often as may be reasonably required, shall produce for examinations all
books of account, bills, invoices, and other vouchers, or certified copies thereof if the originals be
lost, at any reasonable time and place as may be designated by this company or its representative,
and shall permit extracts and copies thereof to be made. The insurer shall inform the insured that
tax returns are privileged against disclosure under applicable law but may be necessary to process
or determine the claim.


The insurer shall notify every claimant that they may obtain, upon request, copies of claim-related
documents. For purposes of this section, “claim-related documents” means all documents that
relate to the evaluation of damages, including, but not limited to, repair and replacement estimates
and bids, appraisals, scopes of loss, drawings, plans, reports, third-party findings on the amount
of loss, covered damages, and cost of repairs, and all other valuation, measurement, and loss
adjustment calculations of the amount of loss, covered damage, and cost of repairs. However,
attorney work product and attorney-client privileged documents, and documents that indicate fraud
by the insured or that contain medically privileged information, are excluded from the documents
an insurer is required to provide pursuant to this section to a claimant. Within 15 calendar days
after receiving a request from an insured for claim-related documents, the insurer shall provide the
insured with copies of all claim-related documents, except those excluded by this section. Nothing
in this section shall be construed to affect existing litigation discovery rights.


After a covered loss, the insurer shall provide, free of charge, a complete, current copy of this policy
within 30 calendar days of receipt of a request from the insured. The time period for providing this
policy may be extended by the Insurance Commissioner.


An insured who does not experience a covered loss shall, upon request, be entitled to one free
copy of this policy annually. The policy provided to the insured shall include, where applicable,
the policy declarations page.
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Appraisal


In case the insured and this company shall fail to agree as to the actual cash value or the amount
of loss, then, on the written request of either, each shall select a competent and disinterested
appraiser and notify the other of the appraiser selected within 20 days of the request. Where the
request is accepted, the appraisers shall first select a competent and disinterested umpire; and
failing for 15 days to agree upon the umpire, then, on request of the insured or this company, the
umpire shall be selected by a judge of a court of record in the state in which the property covered
is located. Appraisal proceedings are informal unless the insured and this company mutually
agree otherwise. For purposes of this section, “informal” means that no formal discovery shall be
conducted, including depositions, interrogatories, requests for admission, or other forms of formal
civil discovery, no formal rules of evidence shall be applied, and no court reporter shall be used for
the proceedings. The appraisers shall then appraise the loss, stating separately actual cash value
and loss to each item; and, failing to agree, shall submit their differences, only, to the umpire.
An award in writing, so itemized, of any two when filed with this company shall determine the
amount of actual cash value and loss. Each appraiser shall be paid by the party selecting him or
her and the expenses of appraisal and umpire shall be paid by the parties equally. In the event of
a government-declared disaster, as defined in the Government Code, appraisal may be requested
by either the insured or this company but shall not be compelled.


Adjusters


If, within a six-month period, the company assigns a third or subsequent adjuster to be primarily
responsible for a claim, the insurer, in a timely manner, shall provide the insured with a written
status report. For purposes of this section, a written status report shall include a summary of any
decisions or actions that are substantially related to the disposition of a claim, including, but not
limited to, the amount of losses to structures or contents, the retention or consultation of design
or construction professionals, the amount of coverage for losses to structures or contents and all
items of dispute.


Company's options


It shall be optional with this company to take all, or any part, of the property at the agreed or
appraised value, and also to repair, rebuild or replace the property destroyed or damaged with other
of like kind and quality within a reasonable time, on giving notice of its intention so to do within
30 days after the receipt of the proof of loss herein required.


Abandonment


There can be no abandonment to this company of any property.
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When loss payable


The amount of loss for which this company may be liable shall be payable 60 days after proof of
loss, as herein provided, is received by this company and ascertainment of the loss is made either
by agreement between the insured and this company expressed in writing or by the filing with this
company of an award as herein provided.


Suit


No suit or action on this policy for the recovery of any claim shall be sustainable in any court of
law or equity unless all the requirements of this policy shall have been complied with, and unless
commenced within 12 months next after inception of the loss. If the loss is related to a state of
emergency, as defined in subdivision (b) of Section 8558 of the Government Code, the time limit
to bring suit is extended to 24 months after inception of the loss.


Subrogation


This company may require from the insured an assignment of all right of recovery against any
party for loss to the extent that payment therefor is made by this company.


(b) Any amendments to this section by the enactment of Senate Bill 658 of the 2001-02 Regular
Session shall govern a policy utilizing the form provided in subdivision (a) when that policy is
originated or renewed on or after January 1, 2002.


(c) The amendments to this section made by the act 1  adding this subdivision shall govern a policy
utilizing the form provided in subdivision (a) when that policy is originated or renewed on or after
January 1, 2004.


(d)(1) The amendments to this section made by the act 2  adding this subdivision govern a policy
originated or renewed on or after the effective date of this act.


(2) Notwithstanding paragraph (1), an insurer shall incorporate the revisions to the standard form
of fire insurance policy made by the act adding this subdivision on or before July 1, 2019.
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Credits
(Added by Stats.1949, c. 556, p. 955, § 2, operative July 1, 1950. Amended by Stats.1950, 1st
Ex.Sess., c. 5, p. 432, § 1, eff. April 15, 1950, operative July 1, 1950; Stats.1971, c. 1564, § 1,
eff. Nov. 17, 1971, operative Jan. 1, 1972; Stats.2001, c. 583 (S.B.658), § 4; Stats.2003, c. 148
(A.B.1727), § 2; Stats.2005, c. 397 (A.B.873), § 1; Stats.2018, c. 639 (A.B.2594), § 1, eff. Sept.
21, 2018.)


Footnotes


1 Stats.2003, c. 148 (A.B.1727), § 2.


2 Stats.2018, c. 639 (A.B.2594), § 1.


West's Ann. Cal. Ins. Code § 2071, CA INS § 2071
Current with urgency legislation through Ch. 8 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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92 Cal.App.5th 494
Previously published at: 91 Cal.App.5th 1075


(Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115, 8.1120 and 8.1125)
Court of Appeal, First District, Division 4, California.


Jaynie CAMPANA et al., Plaintiffs and Appellants,
v.


EAST BAY MUNICIPAL UTILITY DISTRICT, Defendant and Respondent.


A163054
|


Filed May 23, 2023
|


As Modified on Denial of Rehearing June 15, 2023


Synopsis
Background: Water utility customers brought putative class action against municipal utility
district alleging that the tiered-rate water structure used by the utility to determine the cost of
residential and commercial water service in two counties violated Proposition 218's procedural and
substantive limitations on a local agency's ability to extend, impose, or increase property-related
fees for services. The Superior Court, Alameda County, No. RG20050136, Winifred Smith, J.,
sustained utility's demurrer without leave to amend. Customers appealed.


Holdings: The Court of Appeal, Whitman, J., sitting by designation, held that:


[1] the complaint sought to invalidate utility's rate structure, and did not merely seek refund of
excess fees, and thus was subject to 120-day limitations period;


[2] the limitations period did not run anew when, each month, the utility collected the allegedly
illegal tax; and


[3] the Government Claims Act did not operate to extend the 120-day statute of limitations
applicable to customers' claims.


Affirmed.


Procedural Posture(s): Petition for Rehearing; On Appeal; Demurrer.
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West Headnotes (14)


[1] Water Law Judicial Intervention or Review of Administrative Determinations
Water utility customers forfeited any claim that the tiered-rate water structure used by
municipal utility district to determine cost of residential and commercial water service
violated Proposition 218, which imposed procedural and substantive limitations on a
local agency's ability to extend, impose, or increase property-related fees for services, by
misusing revenues for a purpose other than providing service, where customers' complaint
set forth no factual allegations specific to the alleged section misuse of funds claim, and
they failed to develop any pertinent arguments in their briefing on appeal of superior court's
decision to sustain utility's demurrer, including any explanation for their position that an
inverse validation was inapplicable. Cal. Const. art. XIII D, § 6(2)(b).


[2] Appeal and Error Time for proceedings;  limitations and laches
The application of a statute of limitations on undisputed facts is a purely legal question,
and, accordingly, the Court of Appeal reviews the lower courts’ rulings on the question
de novo.


[3] Appeal and Error Objections and exceptions;  demurrer
On an appeal that follows the sustaining of a demurrer, the Court of Appeal must take
the allegations of the operative complaint as true and consider whether the facts alleged
establish plaintiffs’ claim is barred as a matter of law.


[4] Limitation of Actions Limitation as affected by nature or form of remedy in general
To determine the statute of limitations which applies to a cause of action it is necessary to
identify the nature of the cause of action, i.e., the “gravamen” of the cause of action.


[5] Limitation of Actions Limitation as affected by nature or form of remedy in general
The nature of the right sued upon and not the form of action nor the relief demanded
determines the applicability of the statute of limitations.
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[6] Limitation of Actions Limitation as affected by nature or form of remedy in general
What is significant for purposes of determining the statute of limitations that applies to a
cause of action is the primary interest invaded by defendant's wrongful conduct.


[7] Water Law Time to seek review
Water utility customers putative class action complaint, which alleged the tiered-rate
structure used by municipal utility district determine cost of residential and commercial
water service in two counties violated Proposition 218's limitations on local agency's
ability to extend, impose, or increase property-related fees for services, sought to attack,
review, set aside, void, or annul utility's rate structure, and did not merely seek refund
of excess fees, and thus, customers' claims were subject to 120-day limitations period;
complaint framed the claims as an attack on tiered-rate pricing, alleging the constitutional
infirmities of this structure gave rise to partial refund claims, and effect of customers’
allegations, if true, would be to invalidate the tiered-rate fee structure. Cal. Const. art. XIII
D, § 6(b); Cal. Pub. Util. Code § 14402.


[8] Municipal Corporations Submission to popular vote
Each time an agency extends or increases an existing fee it must ensure the requirements
of Proposition 218 provision, which imposes substantive requirements on existing, new or
increased fees and charges and directs that a fee or charge shall not be extended, imposed,
or increased by an agency unless it meets those substantive requirements, are met. Cal.
Const. art. XIII D, § 6(b); Cal. Gov't Code §§ 53750(e), 53750(h)(1).


[9] Municipal Corporations Proceedings concerning construction and validity of
ordinances
The 120-day limitations period for an action to set aside, void, or annul an ordinance,
resolution, or motion fixing or changing rates or charges runs from the effective date of
the ordinance, resolution, or motion being challenged. Cal. Pub. Util. Code § 14402.


[10] Municipal Corporations Proceedings concerning construction and validity of
ordinances
A cause of action asserting that the implementation of a resolution fixing or changing
rates or charges is unlawful accrues, and the 120-day limitations period begins to run, on
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the effective date of the resolution, even if the allegedly invalid charge or assessment is
imposed much later. Cal. Pub. Util. Code § 14402.


[11] Municipal Corporations Constitutional Requirements and Restrictions
Provision of Proposition 218 stating that all fees or charges shall comply with the section
imposing procedural and substantive limitations on a local agency's ability to extend,
impose, or increase property-related fees for services, does not authorize a new challenge,
subject to a new statute of limitations, with the assessment and collection of fees each
month; the provision merely requires that all fees, existing at the time Proposition 218
was approved, be brought into line with the substantive requirements of the section. Cal.
Const. art. XIII D, § 6(2)(d).


[12] Water Law Time to seek review
The 120-day limitations period applicable to water utility customers' putative class action
complaint alleging the tiered-rate structure used by municipal utility district to determine
cost of residential and commercial water service in two counties violated Proposition 218's
limitations on local agency's ability to extend, impose, or increase property-related fees
for services, did not run anew when, each month, the utility collected the allegedly illegal
tax; the complaint challenged the validity of the utility's resolution adopting service fees,
and there was no ongoing statutory obligation the district had to fulfill after it adoption the
resolution. Cal. Const. art. XIII D, § 6(b); Cal. Pub. Util. Code § 14402.


[13] Limitation of Actions Construction of Limitation Laws in General
General statutes of limitations provisions must be read in conjunction with statute
governing general limitations and special cases. Cal. Civ. Proc. Code § 312.


[14] Water Law Time to seek review
Assuming notice was required and timely given under the Government Claims Act for
water utility customers' claims alleging the tiered-rate structure used by municipal utility
district to determine cost of residential and commercial water service in two counties
violated Proposition 218's limitations on local agency's ability to extend, impose, or
increase property-related fees for services, any time requirements imposed by the Claims
Act did not operate to extend the 120-day statute of limitations applicable to customers'
claims, because the gravamen of their complaint was a challenge to the tiered-rate structure
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adopted by the utility through resolutions. Cal. Const. art. XIII D, § 6(b); Cal. Gov't Code
§ 810 et seq.; Cal. Pub. Util. Code § 14402.


**59  Trial court: Alameda County Superior Court, Trial judge: Honorable Winifred Smith
(Alameda County Super. Ct. No. RG20050136)


Attorneys and Law Firms


Berding & Weil LLP, Fredrick A. Hagen, Paul G. Kerkorian, for plaintiffs and appellants.


Derek McDonald, Felicity Grisham, for defendant and appellant.


Opinion


WHITMAN, J. *


* Judge of the Superior Court of California, County of Alameda, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.


*496  **60  Plaintiffs Jaynie Campana and John Evilsizor appeal a judgment entered in favor of
defendant East Bay Municipal Utility District (EBMUD) on their purported class action complaint
alleging that the tiered-rate water structure used by EBMUD to determine the cost of residential
and commercial water service in Alameda and Contra Costa Counties violates article XIII D,
section 6, subdivision (b) of the California Constitution. They contend the trial court erred in
sustaining without leave to amend EBMUD's demurrer to their first amended complaint. We agree
with the trial court's finding that plaintiffs’ claim is barred by the applicable statute of limitations
and accordingly, we shall affirm the judgment.


Background


Legal Background
“Proposition 218, approved by voters in 1996, is one of a series of voter initiatives restricting
the ability of state and local governments to impose taxes and fees.” (Plantier v. Ramona Mun.
Water Dist. (2019) 7 Cal.5th 372, 380, 247 Cal.Rptr.3d 619, 441 P.3d 870.) Among other things,
*497  Proposition 218 added article XIII D to the California Constitution, which imposes “imposes
distinct procedural and substantive limitations” on a local agency's ability to extend, impose or
increase “property-related fees” for services. (Id. at p. 381, 247 Cal.Rptr.3d 619, 441 P.3d 870.) As
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relevant here, article XIII D, section 6, subdivision (b), places the following substantive limitations
on property-related fees: “(1) revenues derived from the fee may not exceed the cost of providing
the property-related service (id., subd. (b)(1)); (2) those revenues may not be used for any purpose
other than the one for which the fee was imposed (id., § 6, subd. (b)(2)); [and] (3) the amount of
the fee ‘shall not exceed the proportional cost of the service attributable to the parcel’ (id., § 6,
subd. (b)(3) ...).” (Plantier, supra, at p. 382, 247 Cal.Rptr.3d 619, 441 P.3d 870, italics omitted.) 1


1 All further references to section 6 refer to article XIII D, section 6 of the California
Constitution. For reader convenience, we will occasionally shorthand the subdivisions to
section 6 as “section 6(b)” and “section 6(b)(3).”


In City of Palmdale v. Palmdale Water Dist. (2011) 198 Cal.App.4th 926, 936–938, 131
Cal.Rptr.3d 373, the court held that Proposition 218 requires public water agencies utilizing
a tiered-rate water structure to be able to prove that charges assessed at the various tiers are
proportional to the costs of providing water service to each parcel. In Capistrano Taxpayers Assn.,
Inc. v. City of San Juan Capistrano (2015) 235 Cal.App.4th 1493, 1497, 186 Cal.Rptr.3d 362,
the court agreed with the court in Palmdale and held that that Proposition 218 requires public
water agencies to calculate the actual costs of providing water at various levels of usage. The court
explained, “While tiered, or inclined rates that go up progressively in relation to usage are perfectly
consonant with ... section 6, subdivision (b)(3) ..., the tiers must still correspond to the actual cost
of providing service at a given level of usage.” (Id. at pp. 1497–1498, 186 Cal.Rptr.3d 362.)


Plaintiffs’ Complaint
Plaintiffs’ operative, first amended complaint alleges that “EBMUD is a public agency, municipal
corporation, and municipal **61  water and wastewater utility ... [that] provides water and
wastewater service to the residents of Alameda County and Contra Costa County” and that
plaintiffs reside in EBMUD's service area and have paid for and received water service from
EBMUD since before July 2018.


[1] According to the complaint, EBMUD determines the cost of water service based on the volume
of water used. Under “Schedule A,” which applied to both plaintiffs, there are three tiers of water
usage and each successive tier is charged a higher rate than the previous tier. Primarily, plaintiffs
allege that this tiered water rate structure violates the requirement of section 6(b)(3) that the amount
charged for water service shall not exceed the proportional cost of *498  the service attributable
to the parcel as interpreted in City of Palmdale v. Palmdale Water Dist., supra, 198 Cal.App.4th
926, 131 Cal.Rptr.3d 373 and Capistrano Taxpayers Assn., Inc. v. City of San Juan Capistrano,
supra, 235 Cal.App.4th 1493, 186 Cal.Rptr.3d 362. 2  The complaint explains, “Under EBMUD's
method of tiered-rate pricing, some parcels are charged proportionally more than other parcels for
the use of water. Each parcel is charged at the basic rate for a certain baseline of water use. If the



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART13DS6&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048382557&pubNum=0004645&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=RP&fi=co_pp_sp_4645_382&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_382 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART13DS6&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART13DS6&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART13DS6&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART13DS6&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART13DS6&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART13DS6&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025931093&pubNum=0004041&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=RP&fi=co_pp_sp_4041_936&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_936 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025931093&pubNum=0004041&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=RP&fi=co_pp_sp_4041_936&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_936 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036088673&pubNum=0004041&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=RP&fi=co_pp_sp_4041_1497&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1497 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036088673&pubNum=0004041&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=RP&fi=co_pp_sp_4041_1497&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1497 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025931093&pubNum=0004041&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036088673&pubNum=0007047&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025931093&pubNum=0007047&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025931093&pubNum=0007047&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036088673&pubNum=0007047&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036088673&pubNum=0007047&originatingDoc=I56e7ff10f9cd11ed99a2d40c1be4fe1c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Campana v. East Bay Municipal Utility Dist., 91 Cal.App.5th 1075 (2023)
92 Cal.App.5th 494, 309 Cal.Rptr.3d 57, 23 Cal. Daily Op. Serv. 4844...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 7


use exceeds the baseline, the water rate is increased even though the cost to provide that additional
water has not increased. This results in some parcels paying a higher rate than other parcels.”


2 Plaintiffs also allege, based upon the same factual allegations, violations of sections 6(b)
(1) (charges exceed cost to provide services) and 6(b)(2) (revenues used for purpose other
than providing service). As the complaint sets forth no factual allegations specific to the
alleged section 6(b)(2) “misuse of funds” claim, and plaintiffs failed to develop any pertinent
arguments in the briefing on appeal (including any explanation for their position that an
“inverse validation” is inapplicable), we find any such claim has been forfeited. (See, e.g.,
Sviridov v. City of San Diego (2017) 14 Cal.App.5th 514, 521, 223 Cal.Rptr.3d 1 [“ ‘ “ ‘When
an appellant [asserts a point] but fails to support it with reasoned argument and citations
to authority, we treat the point as [forfeited].’ ” [Citation.] “We are not bound to develop
appellants’ arguments for them.” ’ ” (Fn. omitted.)].)


On July 17, 2019, plaintiffs mailed a claim pursuant to the Government Claims Act (Gov. Code, §
810 et seq.) to EBMUD seeking a refund of water service charges collected in violation of section
6, subdivision (b) since July 17, 2018. On January 13, 2020, after the statutory time period for
response had lapsed, plaintiffs filed the present action.


In May 2020, EBMUD filed a demurrer to the complaint arguing that plaintiffs’ complaint was
barred by the 120-day statute of limitations found in Public Utilities Code section 14402, because
the complaint seeks to challenge water rates that were adopted in 2017 and 2019. 3  The court
agreed and sustained the demurrer with leave to amend.


3 Public Utilities Code section 14402 reads: “A district or any interested person may bring an
action pursuant to Chapter 9 (commencing with Section 860) of Title 10 of Part 2 of the Code
of Civil Procedure to determine the validity of district rates or charges. [¶] Notwithstanding
any other provision of law, any judicial action or proceeding to attack, review, set aside,
void, or annul an ordinance, resolution, or motion fixing or changing rates or charges for the
commodities or service furnished by a district shall be commenced within 120 days of the
effective date of the ordinance, resolution, or motion.”


Plaintiffs’ first amended complaint was filed in January 2021 and EBMUD again filed a demurrer
to the amended complaint on the ground that the complaint was untimely under Public Utilities
Code section 14402. The court took judicial notice of resolutions showing that in July 2017,
EBMUD **62  adopted the water rates for fiscal years 2018 and 2019 and in July 2019, EBUMD
adopted the water rates for fiscal years 2020 and 2021 and sustained *499  the demurrer without
leave to amend. Judgment was entered and plaintiffs timely filed a notice of appeal.
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Discussion


[2]  [3]  [4]  [5]  [6] “ ‘This appeal follows the sustaining of a demurrer. The application of
the statute of limitations on undisputed facts is a purely legal question [citation]; accordingly, we
review the lower courts’ rulings de novo. We must take the allegations of the operative complaint
as true and consider whether the facts alleged establish [plaintiffs’] claim is barred as a matter
of law.’ [Citation.] ... [¶] ‘To determine the statute of limitations which applies to a cause of
action it is necessary to identify the nature of the cause of action, i.e., the “gravamen” of the
cause of action.’ [Citation.] ‘ “[T]he nature of the right sued upon and not the form of action
nor the relief demanded determines the applicability of the statute of limitations under our code.”
’ [Citation.] ‘What is significant for statute of limitations purposes is the primary interest invaded
by defendant's wrongful conduct.’ ” (Raja Development Co., Inc. v. Napa Sanitary Dist. (2022)
85 Cal.App.5th 85, 91–92, 301 Cal.Rptr.3d 147.)


[7] The parties dispute the gravamen of the complaint. Plaintiffs characterize their complaint
seeking “a partial refund of existing water charges” assessed and collected “in excess of
constitutional limits under section 6(b).” (Italics added.) Plaintiffs dispute that their complaint
seeks to invalidate the water rates adopted by EBMUD and assert that “it was [EBMUD's]
post-enactment conduct that rendered the otherwise valid charges non-compliant with § 6(b).”
Specifically, they argue that EBMUD violated the constitution by “failing to ensure the periodic
charges in higher tiers do not exceed the proportional cost to each parcel.” Finally, they argue
that a new statute of limitations begins to run every time the unconstitutional charges are assessed
and collected and that they timely presented their claims within one year of the assessment and
collection as required by Government Code section 911.2, subdivision (a). 4


4 Government Code section 911.2, subdivision (a) reads: “A claim relating to a cause of action
for death or for injury to person or to personal property or growing crops shall be presented
as provided in Article 2 (commencing with Section 915) not later than six months after the
accrual of the cause of action. A claim relating to any other cause of action shall be presented
as provided in Article 2 (commencing with Section 915) not later than one year after the
accrual of the cause of action.”


EBMUD contends the gravamen of the complaint is a challenge to its adoption of water rates
that plaintiffs assert violate section 6(b). EBMUD disputes plaintiffs’ interpretation of section 6 as
authorizing a challenge to existing rates each time an assessment is made and collected. It argues
that the trial court correctly rejected plaintiffs’ argument that the word “existing” *500  in the
heading of section 6(b) “permits a claim against an ‘existing’ rate structure without regard to when
it was adopted.” EBMUD asserts that because plaintiffs’ refund claim necessarily depends upon
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a finding that its rate decisions were invalid, the 120-day limitation period under Public Utilities
Code section 14402 applies.


[8] As set forth above, section 6(b) imposes substantive requirements on “existing, new or
increased fees and charges” and directs that “[a] fee or charge shall not be extended, imposed, or
increased by any agency unless it meets” those substantive **63  requirements. For the purposes of
this provision, “ ‘Extended,’ when applied to an existing tax or fee or charge, means a decision by
an agency to extend the stated effective period for the tax or fee or charge, including, but not limited
to, amendment or removal of a sunset provision or expiration date.” (Gov. Code, § 53750, subd.
(e).) Similarly, “increased” when applied to a property-related fee “means a decision by an agency
that ... [¶] ... [i]ncreases any applicable rate used to calculate the tax, assessment, fee, or charge
[or] [¶] ... [r]evises the methodology by which the tax, assessment, fee, or charge is calculated, if
that revision results in an increased amount being levied on any person or parcel.” (Gov. Code, §
53750, subd. (h)(1).) Notably, a fee “is not deemed to be ‘increased’ by an agency action that ...
[¶] ... [i]mplements or collects a previously approved tax, fee, or charge, so long as the rate is not
increased beyond the level previously approved by the agency, and the methodology previously
approved by the agency is not revised so as to result in an increase in the amount being levied
on any person or parcel.” (Gov. Code, § 53750, subd. (h)(2).) 5  Accordingly, each time an agency
extends or increases an existing fee it must ensure the requirements of section 6(b) are met.


5 Although the term “existing” is not defined by statute for purposes of section 6(b), we
interpret it to refer to a fee that existed either at the time the constitutional amendment became
effective, or prior to some other event (e.g., the initiation of a legal challenge or extension
by the local agency).
As discussed post at pages 64–65, similar language in section 6, subdivision (d) has been
interpreted to mean fees in effect at the time the constitutional amendment became effective.
(Howard Jarvis Taxpayers Assn. v. City of Fresno (2005) 127 Cal.App.4th 914, 924, 26
Cal.Rptr.3d 153; see also Apartment Assn. of Los Angeles County, Inc. v. City of Los Angeles
(2001) 24 Cal. 4th 830, 843–844, 102 Cal.Rptr.2d 719, 14 P.3d 930 [exemptions for existing
development fees and all charges to provide gas and electrical service, located in article XIII
D, section 1 of the California Constitution, “refers only to those existing at the time of article
XIII D's enactment.”].)
Section 6(b) is self-described as setting forth “requirements for existing, new or increased
fees and charges,” suggesting that “existing” fees are distinct from those which are entirely
new or have been increased.
Either of these interpretations is preferable to plaintiffs’ interpretation (that an existing fee
may be challenged at any time), which would vitiate the validation statute's limitations
period, entirely. (Flannery v. Prentice (2001) 26 Cal.4th 572, 578, 110 Cal.Rptr.2d 809, 28
P.3d 860 [when interpreting a statute, courts “avoid any construction that would produce
absurd consequences”]; People v. Torres (2020) 48 Cal.App.5th 550, 557, 261 Cal.Rptr.3d
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844 [Statutes should be interpreted “in a manner that ‘comports most closely with the
apparent intent of the Legislature, to promote rather than defeat the statute's general purpose
and to avoid an interpretation that would lead to absurd and unintended consequences.
[Citation.] We must not construe a statute in a manner that renders its provisions essentially
nugatory or ineffective, particularly when that interpretation would frustrate the underlying
legislative purpose.’ ”].)


*501  [9]  [10] “[A]ny judicial action or proceeding to attack, review, set aside, void, or annul
an ordinance, resolution or motion” fixing or changing rates or charges (such as a resolution
setting EBMUD's water rates) is subject to the 120-day statute of limitations in Public Utilities
Code section 14402. This limitations period runs from “the effective date of the ordinance,
resolution, or motion” being challenged. A cause of action asserting that the implementation of
a resolution is unlawful accrues, and the limitations period begins to run, on the effective date
of the resolution, even if the allegedly invalid charge or assessment is imposed much later. (See
Regents of University of California v. City & County of San Francisco (2004) 115 Cal.App.4th
1109, 1115, 9 Cal.Rptr.3d 728 **64  [“Case law is clear that the enactment of a utility rate or
rate increase, and not a subsequent act which actually imposes a utility charge, triggers the 120-
day statute of limitations.”]; Utility Cost Management v. East Bay Mun. Utility Dist. (2000) 79
Cal.App.4th 1242, 1252, 94 Cal.Rptr.2d 777.) There can be no dispute that the time to challenge
EBMUD's adoption of water rates in 2017 and 2019 has long since passed.


Plaintiffs cannot avoid the applicable statute of limitations by characterizing their claim as merely
seeking a refund of the excess fees that were paid. The operative complaint itself frames plaintiffs’
claims as an attack on the resolution's “tiered-rate pricing” or “disproportionate rate structure,”
alleging that it is the constitutional infirmities of this structure that give rise to their partial
refund claims. The claim for declaratory relief is premised upon charges imposed “under an
unconstitutional structure or method,” including an “above-cost pricing scheme” that “all but
assures the revenues” defendants receive are higher than those required to cover their costs of
service. 6  It strains credulity to argue that these allegations do not seek to “attack, review, set aside,
void, or annul” the subject resolutions. (Pub. Util. Code, § 14402.)


6 Similarly, for class certification purposes, plaintiffs allege their claims are “typical” of the
putative class because “defendants’ disproportionate pricing scheme” that EBMUD adopted
by resolution caused them to incur allegedly unconstitutional charges. In other words, every
claimed overcharge derives from, and only from, the resolution's alleged noncompliance
with section 6(b) and rests solely upon a finding that it is invalid.


Even without these overt challenges to the validity of the resolutions, the inevitable effect of
plaintiffs’ allegations (if true) would be to invalidate them. This is precisely what plaintiffs’
complaint seeks, “to address the constitutional violation through declaratory relief establishing that
the continued *502  imposition of water fees under the water-rate structure currently in effect is
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in violation of Proposition 218; [and] injunctive relief and a writ of mandate prohibiting EBMUD
from continuing to use the constitutionally defective water-rate structure, requiring the EBMUD
to modify its rates to conform to the requirements of Proposition 218....” (Italics added.)


In Utility Cost Management v. East Bay Mun. Utility Dist., supra, 79 Cal.App.4th at pages 1245
and 1247, 94 Cal.Rptr.2d 777, plaintiff filed a complaint seeking a refund of certain water and
wastewater fees charged by the utility district that plaintiff alleged violated a provision of the
Government Code. The court held that plaintiff's complaint was barred by the 120-day statute of
limitations set forth in Government Code section 66022 because the resolution setting the water
and wastewater rates was adopted on June 10, 1997, more than 120 days before the filing of the
complaint in October 1997. 7  (Id. at pp. 1245–1246, 94 Cal.Rptr.2d 777.) **65  The court rejected
the plaintiff's argument that it was “not seek[ing] to invalidate any of EBMUD's rate decisions”
but was “simply seeking a refund of the excess fees that were paid.” (Id. at p. 1250, 94 Cal.Rptr.2d
777.) The court emphasized that a “ ‘[p]laintiff cannot transform the action into one which does
not challenge the validity of the ordinance, regulations, and administrative actions by acquiescing
in the taking, assuming the validity of those actions, and seeking only damages.’ ” (Id. at p. 1251,
94 Cal.Rptr.2d 777 [rejecting “the plaintiff's attempt to recharacterize the nature of his claim to
avoid the statute of limitations bar”], quoting Hensler v. City of Glendale (1994) 8 Cal.4th 1,
32 Cal.Rptr.2d 244, 876 P.2d 1043.) Ultimately, the court concluded, “While it may be true that
[plaintiff's] complaint does not expressly challenge the validity of the rate decisions that were
adopted by EBMUD, its claim for damages necessarily depends upon a finding that those rate
decisions were invalid.” (Id. at p. 1251, 94 Cal.Rptr.2d 777; see also Coachella Valley Water Dist.
v. Superior Court (2021) 61 Cal.App.5th 755, 770, 276 Cal.Rptr.3d 61 (Coachella) [complaint
which seeks a refund of charges collected in violation of section 6(b) is “undeniably aimed at the
validity of the tax and the water district's ability to impose it” and therefore subject to the statute
of limitations found in the applicable validation statute]; Golden Gate Hill Development Co., Inc.
v. County of Alameda (2015) 242 Cal.App.4th 760, 768, 195 Cal.Rptr.3d 209 [shortened statute
of limitation applied to refund claim because, while not a reverse validation action, it was “based
on the alleged *503  illegality of the tax scheme enacted by the Measures”].) As in these cases,
plaintiffs’ “partial refund claim” is based on the alleged illegality of the tiered-rate fee structure
previously adopted by EBMUD.


7 Government Code section 66022, subdivision (a) provides in relevant part: “Any judicial
action or proceeding to attack, review, set aside, void, or annul an ordinance, resolution, or
motion adopting a new fee or service charge, or modifying or amending an existing fee or
service charge, adopted by a local agency, as defined in Section 66000, shall be commenced
within 120 days of the effective date of the ordinance, resolution, or motion.” The utility
district moved for summary judgment on the ground that the action was barred by both
Government Code section 66022 and Public Utilities Code section 14402 but the court,
finding that the Government Code provision applied, did not address the Public Utilities
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Code section. (Utility Cost Management v. East Bay Mun. Utility Dist., supra, 79 Cal.App.4th
at p. 1246, 94 Cal.Rptr.2d 777.)


Plaintiffs’ argument that success on their “partial refund claim” would not “inevitably result in
invalidation of prior rate ordinances” is nonsensical. 8  They suggest that to the contrary, “the
most elegant remedy would be for the trial court to order the refunds, as prayed for in complaint,
on behalf of the rate payers who paid the higher rates, without invaliding the prior ordinances.”
However elegant, as we have explained, the proposal requires a finding that defendant's rates
violate section 6(b) and effectively invalidates the subject resolutions. As there has been no
such finding here (let alone a judgment, settlement, and establishment of a refund program),
Daneshmand v. City of San Juan Capistrano (2021) 60 Cal.App.5th 923, 275 Cal.Rptr.3d 245,
cited by plaintiffs, is inapposite. 9


8 While the distinction is immaterial for our purposes, plaintiffs refer to tiered-rate structures
adopted in “ordinances,” although the rate structures they challenge were enacted in
resolutions.


9 In Daneshmand, individuals sued for alleged overcharges between August 28, 2013 and June
30, 2014 (the disputed rate period) that they contended were excessive. (Daneshmand v. City
of San Juan Capistrano, supra, 60 Cal.App.5th at p. 928, 275 Cal.Rptr.3d 245.) However,
the Daneshmand plaintiffs themselves had not sought or obtained any court ruling regarding
the constitutionality of the tiered-rate charges at issue; that had been established in a prior
case, filed by different plaintiff. (Id. at p. 928 & fn.1, 275 Cal.Rptr.3d 245.)
Defendant had responded by enacting a new rate schedule and approving a refund program,
in which any participating customer would be refunded those amounts paid above tier-1 rates
during the disputed rate period, in exchange for a release of liability. (Ibid.) The Daneshmand
plaintiffs merely challenged the validity of the release and the sufficiency of refund amounts
for the disputed rate period, asserting claims for breach of contract, breach of the implied
covenant of good faith and fair dealing, money had and received, and negligence. (Id. at
p. 929, 275 Cal.Rptr.3d 245.) That court's construction and application of the statute of
limitations applicable to the latter two claims is inapposite, here.


**66  [11] Plaintiffs’ remaining arguments fare no better. Contrary to plaintiffs’ argument, section
6, subdivision (d) does not authorize a new challenge, subject to a new statute of limitations, with
the assessment and collection of fees each month. The subdivision provides, “Beginning July 1,
1997, all fees or charges shall comply with this section.” This provision merely required that all
fees, existing at the time Proposition 218 was approved, be brought into line with the substantive
requirements of section 6(b). The three-year statute of limitations under Code of Civil Procedure
section 338, subdivision (a), for an action “upon a liability created by statute,” has long since
lapsed. (Cf. Travis v. County of Santa Cruz (2004) 33 Cal.4th 757, 772, 16 Cal.Rptr.3d 404, 94 P.3d
538.) And, as noted, Daneshmand did not have occasion to address when an inverse validation
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claim accrues, only follow-on claims for other relief with different statutes of limitations. (See
fn. 9, ante.)


*504  Howard Jarvis Taxpayers Assn. v. City of Fresno, supra, 127 Cal.App.4th 914, 26
Cal.Rptr.3d 153 did not, as plaintiffs suggest, hold otherwise. In that case, the plaintiff challenged,
as violative of section 6, a fee charged by the city “in lieu of property taxes” to recover its
costs of providing water, sewer and solid waste collection services. (Id. at p. 919, 26 Cal.Rptr.3d
153.) The court rejected the city's argument that “for Proposition 218 to apply to an existing
fee, a governmental agency must take formal action to extend the fee.” (Id. at pp. 923–924, 26
Cal.Rptr.3d 153.) The court acknowledged that under section 6(b), “a city or agency that acts to
extend, impose, or increase a fee after the effective date of Proposition 218 must comply with the
requirements of subdivision (b)(1) through (5),” but noted that “section 6, subdivision (d) clearly
requires, in addition, that cities and other agencies conform existing fees to the requirements of
subdivision (b)(1) through (5) by the stated date of July 1, 1997.” (Id. at p. 924, 26 Cal.Rptr.3d 153.)
Because the plaintiff in that case was challenging an existing fee that had not been brought into
conformity with the new requirements, the challenge was authorized under section 6, subdivision
(d). The statute of limitations, however, was not raised and the court did not address the timeliness
of any such challenge. (See Rosen v. State Farm General Ins. Co. (2003) 30 Cal.4th 1070, 1076,
135 Cal.Rptr.2d 361, 70 P.3d 351 [“ ‘It is a well-established rule that an opinion is only authority
for those issues actually considered or decided.’ ”].)


[12] Relying on Howard Jarvis Taxpayers Assn. v. City of La Habra (2001) 25 Cal.4th 809, 107
Cal.Rptr.2d 369, 23 P.3d 601 (City of La Habra), plaintiffs contend that the statute of limitations
runs anew when, each month, EBMUD collects the allegedly illegal tax. In City of La Habra at
pages 814–815, 107 Cal.Rptr.2d 369, 23 P.3d 601, the plaintiffs alleged an ongoing violation of
a statutory requirement that the city submit a utility tax to the voters for approval. There was no
dispute that the tax was a general tax and that it had not been enacted as existing law required.
The court held that “where the three-year limitations period for actions on a liability created by
statute (Code Civ. Proc., § 338, subd. (a)) applies, and no other statute or constitutional rule
provides differently, the validity of a tax measure may be challenged within the statutory period
after any collection of the tax, regardless of whether more than three years have passed since the
tax measure was adopted.” ( **67  Id. at p. 825, 107 Cal.Rptr.2d 369, 23 P.3d 601.) We agree
with our colleagues in the Fourth Appellate District that City of La Habra has no application to an
action, like this one, to determine the validity of a water district's resolution adopting service fees.
(Coachella, supra, 61 Cal.App.5th at p. 774, 276 Cal.Rptr.3d 61.)


First, the court in City of La Habra expressly limited its holding, stating, “We are not concerned
in this case with bond issues or other governmental actions that, by state law, are made subject to
the accelerated validation procedures of Code of Civil Procedure sections 860–870.5.” (City of La
Habra, supra, 25 Cal.4th at p. 825, 107 Cal.Rptr.2d 369, 23 P.3d 601.) EBMUD's adoption of water
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rates by *505  resolution, however, is this very type of law, and subject to the validation statutes.
Similarly, while the statutes at issue in City of La Habra imposed an ongoing obligation on the city
not to collect a tax enacted without voter approval (id. at pp. 823–824, 107 Cal.Rptr.2d 369, 23
P.3d 601), plaintiffs have not identified any similar, ongoing statutory obligation a utility district
must fulfill after adoption of a resolution setting its service rates. As the court noted in Coachella,
supra, 61 Cal.App.5th at page 774, 276 Cal.Rptr.3d 61, water district rates are “ ‘subject to attack’
” when enacted, “ ‘even if they are essentially the same as previous ones for which the statute
of limitations has expired.’ ” (Quoting San Diego County Water Authority v. Metropolitan Water
Dist. of Southern California (2017) 12 Cal.App.5th 1124, 1142, 220 Cal.Rptr.3d 346.) Further,
unlike in City of La Habra, there is no concern that applying a 120-day statute of limitations to
this action would allow EBMUD to “continue indefinitely to collect unauthorized taxes.” (City of
La Habra, at p. 825, 107 Cal.Rptr.2d 369, 23 P.3d 601.) The water district cannot, as plaintiffs
suggest, “violate the constitution with impunity.” Although the claims in the complaint are time-
barred, plaintiffs may challenge subsequent resolutions adopting the tiered-rate water structure by
bringing a validation action within 120 days of the applicable resolution. (Coachella, supra, at
p. 774, 276 Cal.Rptr.3d 61.) As the trial court noted here, “EBMUD regularly reviews and then
extends, imposes, or increases its rates. Plaintiff may file a new[ ]lawsuit after EBMUD makes a
decision to extend, impose, or increase its rates.”


Finally, plaintiffs’ reliance on Plata v. City of San Jose (2022) 74 Cal.App.5th 736, 289 Cal.Rptr.3d
824 is misplaced. In that case, the court held that a plaintiff seeking a refund of water service
fees collected in violation of section 6(b) must file a claim with the city under the Government
Claims Act prior to filing a lawsuit. (Id. at p. 748, fn. 5, 289 Cal.Rptr.3d 824.) Because the court
concluded that the notice plaintiffs had filed with the city was insufficient to present their section
6(b) claim, it did not reach any issues regarding the statute of limitations. Other courts, however,
have addressed this issue in similar contexts and consistently concluded that the validation act's
statute of limitations applies.


In Coachella, supra, 61 Cal.App.5th at page 771, 276 Cal.Rptr.3d 61, plaintiff argued that even if
his validation claims were time-barred, his taxpayer claim under Code of Civil Procedure section
526a seeking to enjoin the district from spending the unlawfully charged fees was timely. The
court acknowledged plaintiff's “hybrid or ‘dual nature’ lawsuit containing both a reverse validation
and a taxpayer claim,” but noted the long-settled rule that “ ‘[a] validation action under Code
of Civil Procedure sections 860 et seq., and a taxpayer's action under Code of Civil Procedure
section 526a ... may be brought [together] ... if suit is filed within the 60-day period prescribed for
the validation action.’ ” ( **68  Coachella, supra, at p. 771, 276 Cal.Rptr.3d 61.) The shortened
statute of limitations applies in such cases because the gravamen of the action is a challenge to
the validity of the tax. (Ibid.)
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*506  Similarly, in Golden Gate Hill Development Co. v. County of Alameda, supra, 242
Cal.App.4th at pages 770–771, 195 Cal.Rptr.3d 209, plaintiff argued that the shortened statute
of limitations applicable to validation actions was not applicable to its claim under Revenue
and Taxation Code section 5096, subdivisions (b) and (c), which provide for the refund of taxes
“[e]rroneously or illegally collected” or “[i]llegally assessed or levied.” The court rejected this
argument, explaining that even if the refund claim was timely under the Revenue and Taxation
Code, the claim lacked any legal basis, because the taxes at issue were long ago deemed valid
by operation of the validation statutes—thus not illegally levied and collected. (Id. at p. 771, 195
Cal.Rptr.3d 209.) The court noted that while the statute of limitations found in the Revenue and
Taxation Code applied to claims for refunds not based on the validity of the taxes themselves, it
did not extend the time for presenting a refund claim which challenged the validity of the measure
adopting the taxes. (Ibid.)


[13] Plaintiffs’ reliance on Gatto v. County of Sonoma (2002) 98 Cal.App.4th 744, 120 Cal.Rptr.2d
550 and Schmidt v. Southern Cal. Rapid Transit Dist. (1993) 14 Cal.App.4th 23, 17 Cal.Rptr.2d 340
for the general proposition that filing a timely claim under the Government Claims Act “extends
the time for filing suit even when another statute of limitations has lapsed” is misplaced. Both cases
merely hold that the Government Claims Act extends the limitations period otherwise provided
for in Code of Civil Procedure section 340. (Gatto, supra, at pp. 755, 765, 120 Cal.Rptr.2d 550;
Schmidt, supra, at p. 30, 17 Cal.Rptr.2d 340.) The decisions are consistent with Code of Civil
Procedure sections 313, which provides that the “general procedure for presentation of claims as
prerequisite to commencement of actions for money or damages against government entities is
prescribed by the [Government Claims Act]” and 342, which provides that “[a]n action against a
public entity upon a cause of action for which a claim is required to be presented in accordance
with [the Government Claims Act] must be commenced within the time provided in Section
945.6 of the Government Code.” 10  Code of Civil Procedure section 312 provides, however,
that this framework set forth in title 2 of part 2 of the Code of Civil Procedure, including the
foregoing provisions, does not apply when another statute provides otherwise: “Civil actions,
without exception, can only be commenced within the periods prescribed in this title, after
the cause of action shall have accrued, unless where, in special cases, a different limitation is
prescribed by statute.” (Code Civ. Proc., § 312, italics added.) That is because *507  the general
statutes of limitations provisions in title 2 must be read in conjunction with section 312. (People
v. Overstock.com, Inc. (2017) 12 Cal.App.5th 1064, 1075–1076, 219 Cal.Rptr.3d 65.) As Public
Utilities Code section 14402, which applies “[n]otwithstanding any other **69  provision of law,”
prescribes a different limitations period, the provisions of title 2 that would otherwise give way
to section 14402’s specific limitations period.


10 Government Code section 945.6, subdivision (a) provides in relevant part “any suit brought
against a public entity on a cause of action for which a claim is required to be presented
in accordance with Chapter 1 (commencing with Section 900) and Chapter 2 (commencing
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with Section 910) of Part 3 of this division must be commenced: [¶] (1) If written notice is
given in accordance with Section 913, not later than six months after the date such notice is
personally delivered or deposited in the mail. (2) If written notice is not given in accordance
with Section 913, within two years from the accrual of the cause of action.”


[14] Here, assuming notice was required and timely given under the Government Claims Act,
any time requirements imposed by that Act did not operate to extend the statute of limitations
applicable to plaintiffs’ action seeking a refund of allegedly illegal fees. Because the gravamen
of the complaint is a challenge to the tiered-rate structure adopted by EBMUD's 2017 and 2019
resolutions, the validation statute's shorter statute of limitations governs. Thus, we conclude that
the trial court correctly sustained the demurrer. 11


11 Plaintiffs do not contend the court erred by denying them leave to amend. Nor do they offer
any basis on which the defect in the complaint might be cured by amendment.


Disposition


The judgment is affirmed.


WE CONCUR:


BROWN, P. J.


STREETER, J.


All Citations


92 Cal.App.5th 494, 309 Cal.Rptr.3d 57, 23 Cal. Daily Op. Serv. 4844, 2023 Daily Journal D.A.R.
4803
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161 Cal.App.4th 892
Court of Appeal, Third District, California.


CAPITOL RACING, Plaintiff and Respondent,
v.


CALIFORNIA HORSE RACING BOARD, Defendant and Respondent;
Los Alamitos Quarter Horse Racing Association et al., Real Parties in Interest and Appellants.


No. C051744.
|


April 3, 2008.
|


As Modified April 22, 2008.


Synopsis
Background: Operator of harness racing filed administrative mandate action, challenging decision
by California Horse Racing Board (CHRB) that required operator to pay impact fees for telecasts
of its races by a quarter horse racing operator. The Superior Court, Sacramento County, No.
03CS01033, Judy Holzer Hersher, J., granted petition on the merits. Real parties in interest
appealed.


[Holding:] The Court of Appeal, Nicholson, Acting P.J., held that statute of limitations for
challenges to final administrative actions of CHRB governed in present case over more general
limitations provision in Administrative Procedure Act (APA).


Reversed with directions.


West Headnotes (7)


[1] Gaming and Lotteries Judicial review
Statute of limitations requiring a challenge to any final administrative action of California
Horse Racing Board (CHRB) to be filed within 30 days of CHRB's action governed over
more general provision of Administrative Procedure Act (APA), requiring that challenges
to agency actions be filed within 30 days after agency serves decision on affected party,
in administrative mandate action challenging CHRB's decision requiring harness racing
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operator to pay impact fees for loss of wager income resulting from telecasts by quarter
horse racing operator of harness racing operator's races. West's Ann.Cal.Bus. & Prof.Code
§ 19463; West's Ann.Cal.Gov.Code § 11523.


See Cal. Jur. 3d, Gaming, Prize Contests, and Lotteries, §§ 1 et seq.; Cal. Civil Practice
(Thomson/West 2007) Procedure, § 31:20.


4 Cases that cite this headnote


[2] Administrative Law and Procedure Procedure in General
Administrative Procedure Act (APA) may govern conduct of a particular agency in one
area but not another. West's Ann.Cal.Gov.Code § 11500 et seq.


[3] Administrative Law and Procedure Procedure in General
A failure by legislative to state that Administrative Procedure Act (APA) applies to conduct
of a particular agency indicates the inapplicability of the APA. West's Ann.Cal.Gov.Code
§ 11500 et seq.


[4] Administrative Law and Procedure Time for Initiating Proceedings or Filing Initial
Document
Court does not read a statute of limitations specific to a particular agency
to include additional provisions contained in the statute of limitations under
Administrative Procedure Act (APA) unless the legislature directs court to do so. West's
Ann.Cal.Gov.Code § 11523.


5 Cases that cite this headnote


[5] Public Amusement and Entertainment Horse and dog racing
Provision of Horse Racing Law, mandating that formal notice and hearing procedures
under Administrative Procedure Act (APA) be applied in proceedings by California Horse
Racing Board (CHRB) to revoke a license or to issue or deny a license to persons
associated with horse racing that are not otherwise licensed, did not require CHRB to apply
APA procedures at hearing involving consideration of anticipated license applications by
current licenses to conduct races the following year. West's Ann.Cal.Bus. & Prof.Code §§
485, 19461.
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[6] Public Amusement and Entertainment Horse and dog racing
Regulation that obligates California Horse Racing Board (CHRB) to give notice whenever
required in writing to a party does not require that notice be given to the party before the
limitations period for challenging an action of CHRB begins to run. West's Ann.Cal.Bus.
& Prof.Code § 19463; 4 CCR § 1413.


[7] Gaming and Lotteries Horse and dog racing;  pari-mutuel betting
Any argument that California Horse Racing Board (CHRB) acted in excess of its
jurisdiction in requiring harness racing operator to pay impact fees for loss of wager
income resulting from telecasts of its races by quarter horse racing operator had to be raised
within time set by limitations period governing challenges to actions of CHRB; purported
lack of jurisdiction did not render limitations period inapplicable. West's Ann.Cal.Bus. &
Prof.Code § 19463.


Attorneys and Law Firms


**386  Freidberg & Parker, Edward Freidberg, Sacramento and Susanna V. Pullen, Santa Barbara;
Wallace & Schwartz and George M. Wallace, for Real Parties in Interest and Appellants.


Hecht Solbert Robinson Goldberg & Bagley, Gregory S. Markow and Richard A. Schulman, San
Diego, for Plaintiff and Respondent.


No appearance for Defendant and Respondent.


Opinion


NICHOLSON, Acting P.J.


*895  We are asked in this appeal to determine which statute of limitations governs a challenge
to an adjudicative decision of the California Horse Racing Board: the Administrative Procedure
Act's statute, which is triggered by service of the decision upon a party, or the statute contained in
the state Horse Racing Law (Bus. & Prof. Code, § 19400 et seq.), which is triggered on the date
of the Horse Racing Board's action. Here, the Horse Racing Board did not serve its decision upon
the affected party, but the party nonetheless had actual notice of the decision. We conclude the
statute contained in the Horse Racing Law that is specific to the Horse Racing Board applies, and
we therefore reverse the trial court's contrary decision.
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FACTS AND PROCEDURAL HISTORY


We summarized some of the relevant facts in an earlier related unpublished decision, Bardis v.
Capitol Racing (C046451), and borrow portions of that summary here while adding modifications
and additional facts.


Patrons at racetracks may enjoy a two-fold gambling experience: wagering on the live races at
the track and wagering on races telecast by satellite from other racetracks. “Impact fees” are paid
by the racetrack operator, whose live race is being telecast, to the racetrack operator that receives
and displays the telecast while it conducts its own live races. The fees are designed to compensate
the racetrack operator that displays and accepts wagers on the telecast races for the loss of wager
income as money flows to the telecast races and away from that operator's live races.


*896  This appeal arises from a dispute regarding the refusal by the operator of harness racing at
Cal Expo in Sacramento County, plaintiff Capitol Racing, LLC (Capitol Racing), to pay impact
fees to the operator of quarter horse racing at Los Alamitos race track in Orange County, real
party in interest Los Alamitos Quarter Horse Racing Association (Los Alamitos Racing), and to
the association representing the quarter horse owners, real party in interest Pacific Coast Quarter
Horse Racing Association (Quarter Horse Association). 1


1 Plaintiff Capitol Racing is to be distinguished from Capitol Racing, Inc., an entity that is not
a party to this appeal. The entities are separate entities with different owners. Capitol Racing,
Inc., operated harness racing at Cal Expo prior to 1997. Plaintiff Capitol Racing began
operating harness racing at Cal Expo in 1997. Capitol Racing, Inc., is no longer operational.
Capitol Racing did not assume the obligations held by Capitol Racing, Inc.


In January 1994 the California Harness Horsemen's Association (Harness Association), an
organization representing the owners of harness race horses, and other parties filed a lawsuit
entitled Zumbrun v. California Horse Racing Bd. (Super. Ct. Sacramento County, 1997, No.
376925) (Zumbrun ). The suit alleged Los Alamitos Racing and others conspired to violate antitrust
laws.


**387  At issue was whether tracks were required to accept satellite telecasts of each other's races,
whether they were required to accept wagering on those televised races, and what impact fees,
if any, the track telecasting a race should pay to the receiving track for loss of wagering on the
receiving track's live races.
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Capitol Racing, Inc., was not a party to the Zumbrun litigation. However, because of the overlap
between live quarter horse racing at Los Alamitos and live harness racing at Cal Expo, Capitol
Racing, Inc., in 1996 negotiated reciprocal payment of impact fees with Los Alamitos Racing.


In March 1997, the parties to the Zumbrun litigation entered into a settlement agreement (the
Zumbrun agreement) to end the dispute over impact fees. The parties agreed that racetracks would
be required to show each other's races and accept wagering on those races. They further agreed to a
provision for reciprocal impact fee payments. The impact fee provision was derived from the 1996
agreement between Capitol Racing, Inc., and Los Alamitos Racing. That agreement was attached
as an exhibit to the Zumbrun agreement.


Neither Capitol Racing, Inc., nor Capitol Racing was a party to the Zumbrun agreement. However,
the Harness Association was a party, and its executive director was also the general manager for
both Capitol Racing, Inc., and Capitol Racing.


*897  For approximately two years, the parties to the Zumbrum agreement and, despite not being a
signatory, Capitol Racing, abided by its terms. However, in 1999, an amendment to the California
Horse Racing Law (Bus. & Prof.Code, § 19400 et seq.) took effect that called the impact fee
provisions of the Zumbrun agreement into question. This amendment, the “Maddy Bill,” required
racetracks to show each other's races and accept wagering on those races with no impact fees if
the tracks had been licensed to conduct live racing in the previous year. (Stats.1998, ch. 335, § 9;
see former Bus. & Prof.Code, § 19605.35.)


Almost immediately, the parties to the Zumbrun agreement began to disagree on the impact of
the Maddy Bill. Capitol Racing and the Harness Association asserted the Maddy Bill freed them
from paying impact fees but that Los Alamitos remained obligated to show the Cal Expo races and
accept wagers on them. In 2000, based on their interpretation of the Maddy Bill, Capitol Racing
and the Harness Association refused to pay impact fees to Los Alamitos Racing. In response, Los
Alamitos Racing and the Quarter Horse Association refused to receive the satellite telecasts of Cal
Expo harness races and to accept wagers on those races.


The Harness Association filed a complaint with defendant California Horse Racing Board (Racing
Board), accusing Los Alamitos Racing of unlawfully refusing to accept the telecasts of Capitol
Racing's harness races during live quarter horse races at Los Alamitos. It asked for the Racing
Board to take action, including the revocation of Los Alamitos Racing's licenses.


The Racing Board's executive director filed a statement of issues with the Racing Board in
September 2000 pursuant to the Administrative Procedure Act (APA) (Gov.Code, § 11500 et seq.)
to initiate an administrative hearing to resolve the dispute. The executive director did not direct the
hearing towards possibly revoking Los Alamitos Racing's existing licenses. Rather, he framed the
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issues in the context of the next annual horse racing license applications he anticipated receiving
from Los Alamitos Racing and Capitol Racing for 2001. To know whether to grant or deny **388
those applications, the executive director asked the Racing Board to resolve all questions of law and
fact concerning Los Alamitos Racing's display of Capitol Racing's harness races and acceptance of
wagers on those races, and payments between the parties on account thereof based on the Zumbrun
agreement. 2


2 In December 2000, the Racing Board approved Los Alamitos Racing's application for a
license to conduct races in 2001, deferring placement of any conditions on the license until
this matter was resolved.


*898  The Racing Board referred the matter to an administrative law judge (ALJ). After holding
several hearings, the ALJ in July 2002 ruled in Capitol Racing and the Harness Association's favor,
finding the Zumbrun agreement inapplicable. The Racing Board, the ALJ decided, had authority
to enforce an impact fee only if there was a voluntary agreement to pay such fees approved by
the Racing Board. The Zumbrun agreement did not qualify because, in part, Capitol Racing was
not a party to that agreement.


The ALJ also found Los Alamitos Racing was required under the Maddy Bill to accept Capitol
Racing's signal of its live harness races from Cal Expo as well as wagers on those races so long
as it accepted a satellite telecast from any other live racing event in the state. Capitol Racing was
not obligated to pay impact fees to Los Alamitos Racing.


However, on September 25, 2002, the Racing Board rejected the ALJ's proposed decision and
elected to render its own decision pursuant to Government Code section 11517, subdivision (c)
(2)(E). 3  The Racing Board issued a decision on May 12, 2003, in favor of Los Alamitos Racing.
It agreed with the ALJ that Los Alamitos Racing was required to accept telecast signals from
Cal Expo so long as it accepted telecast signals from any horse racing meet in the state. But Los
Alamitos Racing's obligation to accept Capitol Racing's signals was contingent on Capitol Racing
paying impact fees “that would be owing utilizing the formula(s) contained in the previously
negotiated Zumbrun agreement.” The Racing Board made its decision effective immediately as of
the decision's date, May 12, 2003.


3 This statute reads in relevant part: “Within 100 days of receipt by the agency of the
administrative law judge's proposed decision, the agency may ... [¶] ... (E) Reject the
proposed decision, and decide the case upon the record, including the transcript, or upon an
agreed statement of the parties, with or without taking additional evidence.” (Gov.Code, §
(c)(2)(E).)
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The Racing Board served its decision on the attorney representing Capitol Racing via certified
mail on May 14, 2003. It did not serve the decision on Capitol Racing itself.


On June 4, 2003, Capitol Racing and the Harness Association petitioned the Racing Board for
reconsideration. The Racing Board took no action on the petition, resulting in it being deemed
denied.


On July 11, 2003, Capitol Racing and the Harness Association filed this petition for administrative
mandate with the superior court challenging the Racing Board's decision. The Harness Association
subsequently settled its dispute and dismissed its claims. It is not a party to this appeal.


*899  The Racing Board and Los Alamitos Racing moved to dismiss the petition as untimely
under the statute of limitations contained in the Horse Racing Law, Business and Professions Code
section 19463. The trial court denied the motion, concluding the petition was filed timely under
the APA's statute of limitations, Government Code section 11523.


**389  Subsequently, the trial court granted Capitol Racing's petition on the merits. It determined
the Racing Board correctly found that Los Alamitos Racing was required to take Capitol Racing's
telecasts and accept wagers on those telecasts, but the Racing Board had no authority to impose
impact fees on Capitol Racing because (i) there was no voluntary agreement by Capitol Racing to
pay impact fees to Los Alamitos Racing, and (ii) Capitol Racing was exempt from paying impact
fees under the terms of the Maddy Bill.


Los Alamitos Racing and the Quarter Horse Association (real parties in interest) appeal from the
trial court's judgment. They claim the trial court erred by (1) not dismissing the petition as time-
barred under Business and Professions Code section 19463; and (2) concluding the Racing Board
lacked authority to impose an impact fee on Capitol Racing. We conclude the petition was time-
barred. Accordingly, we do not reach real parties' arguments on the merits.


DISCUSSION


[1]  Two statutes of limitations could apply to this case. One, Government Code section 11523,
part of the APA, in effect requires challenges to agency actions to be filed within 30 days after the
agency serves its decision on the affected party. Capitol Racing argues, and the trial court held,
Government Code section 11523 governs, and the petition was timely because the Racing Board
never served its decision upon Capitol Racing.


On the other hand, Business and Professions Code section 19463, part of the Horse Racing Law,
requires an action challenging any final administrative action of the Racing Board to be filed
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within 30 days “of the board's action.” Real parties in interest argue Business and Professions Code
section 19463 governs. We agree with real parties in interest.


Under Government Code section 11523, the 30–day period begins to run “after the last day on
which reconsideration can be ordered” in an administrative action or if, within 10 days after that
date, the petitioner *900  requests a record of the proceedings, the 30–day period begins to run
after delivery of the record. Reconsideration can be ordered no later than 30 days after the agency
has delivered or mailed its decision to the party or no later than the date set by the agency itself
as the effective date of its decision if that date occurs prior to the expiration of the 30–day period.
(Gov.Code, § 11521, subd. (a).)


Should an agency choose an effective date that is earlier than 30 days after service of the decision,
the 30–day limitations period of Government Code section 11523 will commence running no
sooner than the day the decision is delivered. “A common sense construction of the statutory
language just quoted leads us to conclude that it contemplates an accelerated date falling within the
30–day period initiated by delivery or mailing of the formal decision to the affected party. Thus,
the earliest date upon which an administrative agency's decision can become effective, thereby
commencing the limitations period of [Government Code] section 11523, is the date on which the
decision is mailed or delivered.” (Koons v. Placer Hills Union Sch. Dist. (1976) 61 Cal.App.3d
484, 490, 132 Cal.Rptr. 243, italics omitted.)


By contrast, Business and Professions Code section 19463 makes no mention of service of the
agency's decision as a trigger for commencing the limitations period. Under that statute, a legal
action challenging any final administrative action of the Racing Board must be commenced “within
30 days of the board's action.”


**390  There is no dispute that the Board proceeded and acted in this matter pursuant to the APA.
As the trial court found, the Board initiated its proceedings by means of a statement of issues,
it referred the matter to an ALJ, and it overrode the ALJ's decision, all as provided in the APA.
However, that fact does not end our analysis.


In a published opinion not cited by any party to this appeal, we addressed the conflict between
the APA's statute of limitations and a specific agency's statute of limitations when the agency
adjudicates a matter pursuant to the APA. In Cockshott v. Department of Forestry and Fire
Protection (2004) 125 Cal.App.4th 235, 22 Cal.Rptr.3d 675 (Cockshott ), the state forestry board
filed an administrative complaint against a licensed timber operator alleging unlawful cutting and
removal of trees. The hearing on the complaint was conducted under the APA. (Id. at p. 239,
fn. 4, 22 Cal.Rptr.3d 675.) A statute of limitations specific to the Department of Forestry, Public
Resources Code section 4601.3, required a judicial challenge to the board's decisions be brought
within 30 days of service of the decision. As in *901  this case, the statute of limitations applicable
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to the forestry board did not include a provision contained in the APA's statute of limitations.
Unlike Government Code section 11523, Public Resources Code section 4601.3 did not include
a provision extending the time to file an action if the plaintiff requested the agency to prepare an
administrative record. (Cockshott, supra, 125 Cal.App.4th at p. 239, 22 Cal.Rptr.3d 675.)


Plaintiff made numerous requests for the record, with which the board eventually complied. After
receiving the record, plaintiff filed his legal action approximately four months after the board
issued its decision. The forestry board demurred, claiming the action was filed untimely. The trial
court sustained the board's demurrer without leave to amend, and we affirmed. (Cockshott, supra,
125 Cal.App.4th at pp. 237–238, 22 Cal.Rptr.3d 675.)


[2]  [3]  We concluded Public Resources Code section 4601.3 governed the case for two reasons.
First, the Legislature had not specified that the APA's statute of limitations applied to this
proceeding by the forestry board. The board's statutes authorized the board to refer violations by
licensees to an ALJ “assigned” in accordance with the APA, and its regulations provided that
proceedings referred to an ALJ were to be conducted in accordance with the APA. (Cockshott,
supra, 125 Cal.App.4th at p. 239, 22 Cal.Rptr.3d 675.) Nonetheless, “[i]t is well established
that the ‘APA may govern conduct of a particular agency in one area but not another.’ (Fair
Employment & Housing Commission v. Superior Court (2004) 115 Cal.App.4th 629, 634, 9
Cal.Rptr.3d 409, citing California Standardbred Sires Stakes Com., Inc. v. California Horse Racing
Bd. (1991) 231 Cal.App.3d 751, 758, 282 Cal.Rptr. 656 (Standardbred Sires.)) ‘[T]he Legislature
has demonstrated that where it intends the APA to apply, it clearly says so. Conversely, a failure to
so state can only be interpreted as indicating the inapplicability of the APA.’ (Aroney v. California
Horse Racing Bd. (1983) 145 Cal.App.3d 928, 932 [193 Cal.Rptr. 708].)” (Cockshott, supra, 125
Cal.App.4th at p. 239, 22 Cal.Rptr.3d 675.)


Second, Public Resources Code section 4601.3 governed because it was a special statute specific
to the matter at hand. “Government Code section 11523 is a general statute, applicable to a wide
variety of APA procedures, whereas [Public Resources Code] section 4601.3 is a special statute,
applicable only to judicial review of actions undertaken by the Board. ‘ “It **391  is well settled ...
that a general provision is controlled by one that is special, the latter being treated as an exception
to the former. A specific provision relating to a particular subject will govern in respect to that
subject, as against a general provision, although the latter, standing alone, would be broad enough
*902  to include the subject to which the more particular provision relates.” ’ (San Francisco
Taxpayers Assn. v. Board of Supervisors (1992) 2 Cal.4th 571, 577, 7 Cal.Rptr.2d 245, 828 P.2d
147, followed in Miller v. Superior Court (1999) 21 Cal.4th 883, 895, 89 Cal.Rptr.2d 834, 986
P.2d 170.)
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“Here, [Public Resources Code] section 4601.3, the special statute, controls over Government
Code section 11523, the general statute.” (Cockshott, supra, 125 Cal.App.4th at p. 240, 22
Cal.Rptr.3d 675.)


[4]  The Cockshott analysis applies here. Under this ruling, we do not read a statute of limitations
specific to a particular agency to include additional provisions contained in the APA's statute of
limitations unless the Legislature directs us to do so. That did not happen here.


First, the APA's statute of limitations, Government Code section 11523, does not state it applies
to the Racing Board in this instance. In contrast, Business and Professions Code section 19463
expressly applies to any final administrative action, as here, taken by the Racing Board.


[5]  Capitol Racing disagrees, arguing the Horse Racing Law states the APA applies to proceedings
to revoke a license issued by the Racing Board. The Horse Racing Law mandates formal APA
notice and hearing procedures apply in proceedings by the Racing Board to revoke a license (Bus.
& Prof.Code, § 19461), or to issue or deny a license to persons associated with horse racing that
are not otherwise licensed. (Bus. & Prof.Code, § 485.) The Horse Racing Law does not express
any similar requirement for any other proceeding the Racing Board undertakes.


This was not a proceeding to revoke a license or to issue a license to persons not otherwise licensed.
The statement of issues filed by the Racing Board's executive director did not list any of these
possible actions as one of the pending issues. This proceeding concerned the Racing Board's
consideration of anticipated license applications to conduct races the following year. Nothing in
the Horse Racing Law required the Board to undertake this particular hearing pursuant to the APA.
(See Standardbred Sires, supra, 231 Cal.App.3d at p. 758, 282 Cal.Rptr. 656.)


Second, Business and Professions Code section 19463 is a special statute specific to actions taken
by the Racing Board. As such, it governs over the more general statute of limitations contained
in the APA.


*903  Capitol Racing argues there is no conflict between the two statutes of limitations because
what is at issue is service of the agency's decision upon the party. To the contrary, there is an
obvious conflict. Under Government Code section 11523, service upon the party triggers the
limitation period. Under Business and Professions Code section 19463, the agency's action triggers
the limitation period, regardless of service of the decision upon the party. With such a conflict,
the special statute specific to the Racing Board governs, and we do not read it to include other
provisions contained in the APA's statute of limitations.


[6]  Capitol Racing points to the Racing Board's regulations, which obligate the Racing Board
to give notice whenever required in writing to the person to be notified, i.e., the party. (Cal.Code
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Regs., tit. 4, § 1413.) Nothing in this regulation, however, **392  requires notice be given to the
party before the limitations period in Business and Professions Code section 19463 commences.


Moreover, this is not the case to complain about lack of notice. Although Capitol Racing was
not served with the Racing Board's decision, it nonetheless obtained timely notice of the Racing
Board's action when the Racing Board served its decision on Capitol Racing's attorney. Otherwise,
it would not have been able to have petitioned the Racing Board as it did to reconsider its decision.


Capitol Racing also claims the real parties in interest should be estopped from claiming the APA
does not apply because the parties and the Racing Board took the position at various points during
the hearing that it did apply. Nowhere in the record, however, is there evidence that any party took
the position that the APA's statute of limitations applied instead of the Horse Racing Law's statute.
Again, the APA may govern an agency's conduct in one area but not in another.


[7]  Alternatively, Capitol Racing argues no statute of limitations applies here because the Racing
Board acted outside its jurisdiction in promulgating its decision and requiring Capitol Racing to
pay impact fees. Here, the Racing Board had jurisdiction to entertain the issues presented to it by
its executive director. As thus framed by the Racing Board, the administrative hearing concerned
license applications forthcoming from both real parties in interest and Capitol Racing. The Racing
Board has jurisdiction over horse racing in California. (Bus. & Prof.Code, § 19420.) It has authority
to issue licenses to conduct horse races if it is in the public interest. (Bus. & Prof.Code, § 19480.)
It may impose conditions on the licenses it issues. (Bus. & Prof.Code, § 19460.) And any final
decision of the Racing Board must be *904  challenged within 30 days of the Racing Board's
action. (Bus. & Prof.Code, § 19463.) Clearly the Racing Board had authority to impose lawful
conditions on any license it granted to Capitol Racing. If Capitol Racing believed the Racing Board
imposed a condition in excess of its jurisdiction, it had to raise that argument within the time set
by Business and Professions Code section 19461.


Capitol Racing's citations to authority in support of exempting itself from the statute of limitations
on the basis of lack of jurisdiction do not apply. (Anza Parking Corp. v. City of Burlingame (1987)
195 Cal.App.3d 855, 860–861, 241 Cal.Rptr. 175 [city lacked authority to restrict transferability
of conditional use permit]; Buckley v. California Coastal Com. (1998) 68 Cal.App.4th 178, 190–
191, 80 Cal.Rptr.2d 562 [Coastal Commission lacked authority to issue or deny a use permit]; City
and County of San Francisco v. Padilla (1972) 23 Cal.App.3d 388, 395, 399–400, 100 Cal.Rptr.
223 [city permit appeals board lacked jurisdiction to approve a variance to a zoning ordinance].)
Those cases concern instances where the agency acted without jurisdiction, or, put another way,
where there was “an entire absence of power to hear or determine the case, an absence of authority
over the subject matter or the parties.” (Abelleira v. District Court of Appeal (1941) 17 Cal.2d 280,
288, 109 P.2d 942.) This case alleges an abuse of jurisdiction, not the absence of jurisdiction.
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Finally, Capitol Racing argues that even if Business and Professions Code section 19463 applies,
its time period commencing with the Racing Board's “action” did not begin to run on the date
the Racing Board promulgated the decision because in the body of its decision, the Racing Board
gave Capitol Racing 30 days from the decision's effective date to begin paying impact fees. This
argument ignores the express **393  language of Business and Professions Code section 19463.
The limitations period began to run on the date of the Racing Board's action. The Racing Board
took no action 30 days after it promulgated its decision; it took action on the date of its decision.


For all of the reasons above, we conclude Capitol Racing's petition was time-barred under Business
and Professions Code section 19463. 4


4 Capitol Racing filed a request for judicial notice. Because the documents that are the subject
of the request go to the merits of the case, we deny the request as moot.


*905  DISPOSITION


The judgment is reversed, with directions to dismiss the petition as barred by Business and
Professions Code section 19463. Costs on appeal are awarded to real parties. (Cal. Rules of Court,
rule 8.278(a).)


We concur: MORRISON and CANTIL–SAKAUYE, JJ.


All Citations


161 Cal.App.4th 892, 75 Cal.Rptr.3d 384, 08 Cal. Daily Op. Serv. 3943, 2008 Daily Journal D.A.R.
4781
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Supreme Court of California


CHARLES J. VACANTI, M.D., INC., et al., Plaintiffs and Appellants,
v.


STATE COMPENSATION INSURANCE FUND et al., Defendants and Respondents.


No. S071945.
Jan. 4, 2001.


SUMMARY


A group of medical providers sued a group of workers' compensation insurers, alleging the insurers
conspired to put them out of business by intentionally mishandling their lien claims before the
Workers' Compensation Appeals Board (WCAB), and seeking to recover the damage to their
businesses. Specifically, plaintiffs alleged causes of action for abuse of process, fraud, violations of
the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.), violations of the Racketeer Influenced and
Corrupt Organizations Act (18 U.S.C. § 1962(c) (RICO)), conspiracy to violate RICO, interference
with ongoing businesses and with contractual and prospective economic relations, and violations
of the unfair competition law (Bus. & Prof. Code, § 17200 et seq. The trial court entered a judgment
of dismissal after sustaining defendants' general demurrers, on the ground that the gravamen of
the complaints was delay or refusal to pay medical liens and that exclusive jurisdiction was with
the WCAB. (Superior Court of Los Angeles County, No. BC116099, Mary Ann Murphy, Judge.)
The Court of Appeal, Second Dist., Div. Five, No. B114190, affirmed.


The Supreme Court affirmed in part and reversed in part the judgment of the Court of Appeal
and remanded for further proceedings. The court held that the exclusive remedy provisions of the
Workers' Compensation Act barred some of plaintiffs' claims but not others. Causes of action to
recover the economic damage to plaintiffs' businesses resulting from the failure to receive full and
timely payment on their lien claims from defendants were barred by the exclusivity of remedy
doctrine, to the extent that the damages arose out of the alleged mishandling of plaintiffs' lien
claims, as were causes of action alleging abuse of process and fraud. The foregoing claims were
encompassed within the compensation bargain, and the fact that the misdeeds alleged in the abuse
of process and fraud claims may constitute crimes under Ins. Code, §§ 1871 and 1871.4 was
immaterial. The court further held that allegations of violations of the Cartwright Act were not
barred by the *801  exclusivity of remedy doctrine. To establish that defendants comprised an
unlawful trust, plaintiffs alleged that defendants combined their capital, skill, and acts in order
to drive them out of business. As part of this combination, each defendant not only mishandled
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lien claims filed against it, but also (1) encouraged other insurers to deny plaintiffs' claims, (2)
distributed “hit lists” of medical providers, and (3) exchanged strategies for delaying or avoiding
payments to plaintiffs. This concerted effort by insurers to interject themselves into lien claims
they did not insure was not a normal part of the claims process. The court also held that allegations
of violations of RICO were not barred by the exclusivity of remedy doctrine, and that claims of
violations of the unfair competition law and tortious interference with business relations, were
barred by the exclusivity of remedy doctrine to the extent they focused on the individual misdeeds
of each defendant, but were not precluded to the extent they were predicated on the conspiratorial
misconduct of defendants. (Opinion by Brown, J., with George, C. J., Mosk, Kennard, Baxter, and
Chin, JJ., concurring. Concurring opinion by Werdegar, J. (see p. 829).)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Scope of Review--Demurrers.
In reviewing a case after the sustaining of a general demurrer, appellate courts accept as true all
the material allegations of the complaint.


(2)
Workers' Compensation § 65--Proceedings Before Workers' Compensation Appeal Board--
Parties--Medical Providers.
Medical providers that treat employees' injuries covered by the Workers' Compensation Act may
file a lien claim for the costs of their services directly with the Workers' Compensation Appeal
Board (WCAB). Any such provider is a party in interest to the WCAB proceeding and receives
full due process rights, including an opportunity to be heard.


(3)
Workers' Compensation § 7--Exclusivity of Remedy--Scope and Extent.
In determining whether the exclusivity doctrine of the Workers' Compensation Act (WCA) bars a
cause of action against an employer or insurer, courts initially determine whether the alleged injury
falls within the scope of the exclusive remedy provisions. Where the alleged injury is collateral to,
or derivative of, an injury compensable by the exclusive remedies of the WCA, a cause of action
predicated on that injury may be subject to the exclusivity bar. Otherwise, *802  the cause of
action is not barred. If the alleged injury falls within the scope of the exclusive remedy provisions,
courts consider whether the alleged acts or motives that establish the elements of the cause of
action fall outside the risks encompassed within the compensation bargain. In some exceptional
circumstances the employer is not free from liability at law for its intentional acts even if the







Charles J. Vacanti, M.D., Inc. v. State Comp. Ins. Fund, 24 Cal.4th 800 (2001)
14 P.3d 234, 102 Cal.Rptr.2d 562, 65 Cal. Comp. Cases 1402...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3


resulting injuries to its employees are compensable under workers' compensation. Where the acts
are a normal part of the employment relationship or workers' compensation claims process, or
where the motive behind these acts does not violate a fundamental policy of this state, the cause
of action is barred. If not, it may go forward.


(4)
Workers' Compensation § 7--Exclusivity of Remedy--Scope and Extent-- Economic Damages
Sought by Medical Providers from Insurers.
In an action by a group of medical providers against workers' compensation insurers, causes
of action to recover the economic damage to plaintiffs' businesses resulting from the failure to
receive full and timely payment on their lien claims from defendants were barred by the exclusivity
of remedy doctrine, where the damages arose out of the alleged mishandling of plaintiffs' lien
claims. Because the underlying lien claims sought to recover compensation for medical services
provided to workers injured in the course of their employment, the alleged injury underlying all
of plaintiffs' causes of action was collateral to, or derivative of, a compensable workplace injury
and fell within the scope of the exclusivity provisions. The mere fact that plaintiffs were medical
providers, and not employees, did not preclude the application of these provisions. The rights of
lien claimants derive from the rights of injured employees. Therefore, plaintiffs stood in the place
of the employees with respect to claims for workers' compensation benefits, and plaintiffs' rights
could not exceed employees' rights. Plaintiffs' decision to forgo recovery on their individual lien
claims and to seek only economic damages also did not insulate their claims from the exclusivity
provisions.


(5)
Workers' Compensation § 7--Exclusivity of Remedy--Scope and Extent-- Exceptions.
One exception to the exclusivity doctrine of the WCA focuses on the alleged acts or motives that
establish the elements of the cause of action and considers whether these acts or motives constitute
a risk reasonably encompassed within the compensation bargain. If they do, then the exclusive
remedy provisions govern and bar the cause of action. If they do not, then the exclusive remedy
provisions are inapplicable because the malfeasor is *803  no longer acting as an employer. When
determining whether the exception applies to a cause of action, courts first determine whether the
alleged acts that give rise to that cause of action are of the kind that are within the compensation
bargain. Courts may consider only those acts that relate to an element of the cause of action. Where
these acts are a normal part of the employment relationship or the workers' compensation claims
process, the cause of action is subject to exclusivity. Otherwise, it is not. In addition to the acts
themselves, the motive element of a cause of action may insulate that cause of action from the
purview of the exclusive remedy provisions, but only if the motive element of a cause of action
violates a fundamental public policy of the state.
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(6)
Workers' Compensation § 7--Exclusivity of Remedy--Scope and Extent-- Economic Damages
Sought by Medical Providers from Insurers--Abuse of Process and Fraud.
In an action by a group of medical providers against workers' compensation insurers, abuse
of process and fraud causes of action to recover the economic damage to plaintiffs' businesses
resulting from plaintiffs' failure to receive full and timely payment on their lien claims from
defendants were barred by the exclusivity of remedy doctrine. Plaintiffs' abuse of process and
fraud claims, in essence, alleged that each defendant engaged in a pattern or practice of delaying or
denying payments in bad faith. All of the alleged acts were closely connected to a normal insurer
activity-the processing and payment of medical lien claims. Therefore, plaintiffs' abuse of process
and fraud claims were encompassed within the compensation bargain. The fact that the misdeeds
alleged in the abuse of process and fraud claims may constitute crimes under Ins. Code, §§ 1871
and 1871.4, was immaterial.


(7)
Workers' Compensation § 7--Exclusivity of Remedy--Scope and Extent-- Economic Damages
Sought by Medical Providers from Insurers--Cartwright Act Claim.
In an action by a group of medical providers against workers' compensation insurers, Cartwright
Act (Bus. & Prof. Code, § 16700 et seq.) causes of action to recover the economic damage to
plaintiffs' businesses resulting from plaintiffs' failure to receive full and timely payment on their
lien claims from defendants were not barred by the exclusivity of remedy doctrine. To establish
that defendants comprised an unlawful trust, plaintiffs alleged that defendants combined their
capital, skill, and acts in order to drive them out of business. As part of this combination, each
defendant not only mishandled lien claims filed against it, but also (1) encouraged *804  other
insurers to deny plaintiffs' claims, (2) distributed “hit lists” of medical providers, and (3) exchanged
strategies for delaying or avoiding payments to plaintiffs. This concerted effort by insurers to
interject themselves into lien claims they did not insure was not a normal part of the claims process.
Also, because a Cartwright Act claim requires a motive that violates a fundamental public policy
rooted in a statutory provision, it is not reasonably encompassed within the compensation bargain.


[See 2 Witkin, Summary of Cal. Law (9th ed. 1987) Workers' Compensation, § 97.]


(8)
Workers' Compensation § 7--Exclusivity of Remedy--Scope and Extent-- Economic Damages
Sought by Medical Providers from Insurers--RICO Act Claim.
In an action by a group of medical providers against workers' compensation insurers, Racketeer
Influenced and Corrupt Organizations Act (RICO) (18 U.S.C. § 1962(c)) causes of action to
recover the economic damage to their businesses resulting from their failure to receive full and
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timely payment on their lien claims from defendants were not barred by the exclusivity of remedy
doctrine. Plaintiffs' RICO claims alleged that defendants conducted or conspired to conduct various
enterprises through numerous acts of mail and wire fraud. Because these predicate acts of mail and
wire fraud were alleged to form a pattern of racketeering activity, they, by definition, could not
be closely connected to a normal insurer activity. Although the compensation bargain anticipates
that an insurer may commit various misdeeds during the claims process, including some criminal
acts, it does not contemplate that an insurer will engage in systematic and long-term criminal
activities bound by common purposes, results, participants, victims, or methods of commission.
Accordingly, RICO claims are never subject to the exclusive remedy provisions.


(9)
Workers' Compensation § 7--Exclusivity of Remedy--Scope and Extent-- Economic Damages
Sought by Medical Providers from Insurers--Unfair Competition and Tortious Interference Claims.
In an action by a group of medical providers against workers' compensation insurers, unfair
competition law (Bus. & Prof. Code, § 17200 et seq.) and tortious interference with business
relations causes of action to recover the economic damage to their businesses resulting from their
failure to receive full and timely payment on their lien claims from defendants were barred by
the exclusivity of remedy *805  doctrine to the extent they focused on the individual misdeeds of
each defendant, but were not precluded to the extent they were predicated on the conspiratorial
misconduct of defendants. The mere fact that an individual insurer has a pattern or practice of bad
faith delays or denials of payment is not enough to insulate a cause of action from preemption
where each wrongful act is closely connected to a normal insurer activity-the processing of medical
lien claims. In contrast, the second category involved far more than the pattern or practice of
an individual insurer. This misconduct consisted of a conspiracy among multiple insurers to
coordinate the economic destruction of plaintiffs through the mishandling of their lien claims. By
joining this conspiracy, each individual defendant necessarily became involved in claims it did
not insure.
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BROWN, J.


This case contains a new twist on the seemingly endless litigation over the scope of workers'
compensation exclusivity. Unlike the typical case where an employee wishes to sue his or her
employer or workers' compensation insurance carrier, this case involves a group of medical
providers that wish to sue a group of workers' compensation insurers. In their novel complaint,
the medical providers allege the insurers conspired to put them out of business by intentionally
mishandling their lien claims before the Workers' Compensation Appeals Board (WCAB) and
seek only to recover the damage to their businesses. We now consider whether the exclusive
remedy provisions of the Workers' Compensation Act (WCA) preempt the statutory and tort claims
asserted by these medical providers and conclude that these provisions bar some claims but not
others.


I. Factual and Procedural Background
(1) Because “[t]his case comes to us after the sustaining of a general demurrer ..., we accept as
true all the material allegations of the complaint.” (Shoemaker v. Myers (1990) 52 Cal.3d 1, 7 [276
Cal.Rptr. 303, 801 P.2d 1054, 20 A.L.R.5th 1016] (Shoemaker).) The following facts appear from
the allegations of the complaint. 1


1 Plaintiffs request judicial notice of a verified complaint filed by one of the defendants in an
unrelated case. Certain amici curiae request judicial notice of the form 10-Q filed by TriCare,
Inc., a plaintiff in the companion case that settled, and its 1990 annual report. Because none of
these documents are relevant, we deny these requests. (See Mangini v. R.J. Reynolds Tobacco
Co. (1994) 7 Cal.4th 1057, 1063 [31 Cal.Rptr.2d 358, 875 P.2d 73].)


Plaintiffs are (1) licensed medical groups that provided medical-legal services to employees with
workers' compensation claims, and (2) medical *808  management companies under contract to
the medical groups. 2  To provide these services, plaintiffs employed or contracted with physicians
to treat and evaluate employees injured in the workplace. After promptly paying these physicians,
plaintiffs would seek compensation from the workers' compensation insurance carrier of the
employee's employer.
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2 Plaintiffs are: (1) Charles J. Vacanti, M.D., Inc., doing business as NPI Medical Group;
(2) Marina Pain Physicians Medical Group, Inc.; (3) Marina del Rey Ambulatory Surgery
Center; (4) Huntington Pain Physicians Medical Group, Inc.; (5) Pain Centers of America
Medical Group, Inc.; (6) National Pain Institute, Inc., doing business as Huntington Beach
Surgery Center; and (7) Allegiant Physician Services, Inc.


Defendants are workers' compensation insurance carriers. 3  At a meeting in 1991, defendants
decided to put plaintiffs out of business by delaying payment or refusing to pay for services
rendered by plaintiffs to injured workers. As part of their scheme, defendants agreed to keep the
meeting secret and to deny the existence of their plan to eliminate plaintiffs.


3 Defendants are: (1) State Compensation Insurance Fund; (2) Golden Eagle Insurance
Company; (3) California Compensation Insurance Company; (4) Superior Pacific Casualty
Company (previously known as Pacific Rim Assurance Company); (5) American
Manufacturers Mutual Insurance Company; (6) American Motorists Insurance Company;
(7) American Protection Insurance Company; (8) Lumbermens Mutual Casualty Company;
(9) Fremont Compensation Insurance Company; (10) Pacific Compensation Insurance
Company; (11) Beaver Insurance Company; (12) Liberty Mutual Insurance Company;
(13) Liberty Mutual Fire Insurance Company; (14) Liberty Insurance Corporation; (15)
California Indemnity Exchange Insurance Company; (16) Republic Indemnity Company
of America; (17) Continental Casualty Company; (18) CNA Casualty of California; (19)
Transportation Insurance Company; (20) Transcontinental Insurance Company; (21) Valley
Forge Insurance Company; (22) Superior National Insurance Company; (23) California
Casualty Management Company; (24) California Casualty Insurance Company; (25)
California Casualty General Insurance Company; (26) California Casualty & Fire Insurance
Company; (27) California Casualty Indemnity Exchange; and (28) Unicare Insurance
Company. Golden Eagle Insurance Company, California Compensation Insurance Company,
Superior Pacific Casualty Company, and Superior National Insurance Company are no
longer parties to the appeal because the action against them was stayed pursuant to Insurance
Code section 1020.


In subsequent meetings, defendants discussed strategies and distributed “hit lists” of targeted
medical providers, including plaintiffs. Reminiscent of the methods used by Great Benefit
Insurance Company, the villain in the John Grisham thriller, The Rainmaker (Doubleday, 1995),
defendants developed procedures for delaying or avoiding payment to plaintiffs using “false,
fraudulent and frivolous objections.” Defendants incorporated these procedures into their claims
manuals and training protocols. Defendants also misled plaintiffs into believing they would
promptly pay all valid lien claims. Meanwhile, they publicly accused plaintiffs of being “fraud
mills” and advised other insurance carriers not to pay plaintiffs' claims. *809
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Due to the “no pay” or “slow pay” tactics of defendants, plaintiffs suffered heavy business
losses. Because plaintiffs promptly paid the treating physician even if they failed to receive
timely compensation, plaintiffs were especially susceptible to a disruption in cash flow. Not
surprisingly, defendants' tactics were quite effective, as “the average time from billing to payment
rose dramatically” and “the percentage collected [by plaintiffs] of the amount billed steadily
declined.” These tactics eventually forced plaintiffs out of business, and plaintiffs “now exist only
to collect outstanding accounts receivable.”


Plaintiffs filed suit against defendants, alleging: (1) abuse of process; (2) fraud; (3) violations of
the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.); (4) violations of the Racketeer Influenced
and Corrupt Organizations Act (RICO) (18 U.S.C. § 1962(c)); (5) conspiracy to violate RICO (id.,
§ 1962(d)); (6) intentional and negligent interference with ongoing businesses; (7) intentional and
negligent interference with contractual and prospective economic relations; and (8) violations of
the unfair competition law (UCL) ( Bus. & Prof. Code, § 17200 et seq.). Plaintiffs based their
claims on defendants' alleged scheme to wrongfully delay or avoid payment on plaintiffs' lien
claims and sought to recover the damage to their businesses. In doing so, plaintiffs declined to
seek recovery of any amount owed on their individual lien claims against defendants.


Defendants filed a demurrer to plaintiffs' first amended complaint, alleging, among other things,
that the exclusive remedy provisions of the WCA bar plaintiffs' claims. The first trial court
judge overruled the demurrer on exclusivity grounds, but dismissed with leave to amend on other
grounds. After plaintiffs filed a second amended complaint, defendants filed another demurrer,
again alleging that workers' compensation exclusivity bars plaintiffs' claims. The same judge
overruled the demurrer again and held that “[t]his is not an action to adjudicate medical liens in
Worker's Compensation cases” and plaintiffs' “use of the liens does not impinge on the exclusive
jurisdiction of the Worker's Compensation Appeals Board.”


After the first judge retired, a new judge took over. Two defendants subsequently added to the
complaint filed a demurrer, contending once again that plaintiffs could only recover the remedies
provided by the workers' compensation system. After plaintiffs amended their complaint a third
time, the second judge sustained the demurrer solely on exclusivity grounds. Concluding that
“the gravamen of the complaints is ... delay or refusal to pay medical liens,” the judge held that
“exclusive jurisdiction is with the WCAB.” *810


Plaintiffs appealed. The Court of Appeal affirmed for the reasons cited in its unpublished opinion
in FWHC Medical Group v. CNA Casualty of California (June 18, 1998, B113493), a companion
case with identical allegations and issues. 4  Specifically, the court concluded that (1) section 5300
of the Labor Code 5  establishes that the WCAB has exclusive jurisdiction over plaintiffs' claims;
(2) defendants did not act outside their proper roles as insurers as understood in Unruh v. Truck
Insurance Exchange (1972) 7 Cal.3d 616, 630 [102 Cal.Rptr. 815, 498 P.2d 1063] (Unruh); and
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(3) plaintiffs' claims do not fall within the public policy exception to workers' compensation
exclusivity stated in Gantt v. Sentry Insurance (1992) 1 Cal.4th 1083, 1100 [4 Cal.Rptr.2d 874,
824 P.2d 680] (Gantt), overruled on other grounds by Green v. Ralee Engineering Co. (1998) 19
Cal.4th 66, 80, footnote 6 [78 Cal.Rptr.2d 16, 960 P.2d 1046].


4 Because FHWC Medical Group v. CNA Casualty of California settled, we dismissed that
appeal.


5 All further statutory references are to the Labor Code unless otherwise stated.


We granted review to determine whether the claims asserted by these medical providers, alleging
that various workers' compensation insurers conspired to intentionally mishandle plaintiffs' lien
claims in order to drive them out of business, are barred by workers' compensation exclusivity.


II. Discussion
Article XIV, section 4 of the California Constitution gives the Legislature “plenary power ... to
create, and enforce a complete system of workers' compensation.” Pursuant to this authority, the
Legislature enacted the WCA—a comprehensive statutory scheme governing compensation given
to California employees for injuries incurred in the course and scope of their employment. (§ 3201
et seq.)


Under this statutory scheme, an employee injured in the workplace may request workers'
compensation benefits by delivering a claim form to the employer within 30 days of the injury.
(See §§ 5400, 5401.) Benefits include compensation for medical treatment and other services
“reasonably required to cure or relieve [the employee] from the effects of the injury.” (§ 4600; see
also § 3207.) The employee may also obtain compensation for medical-legal evaluations necessary
to establish his or her entitlement to benefits. (§ 4621.) If the employer's workers' compensation
insurer accepts coverage, then the insurer substitutes for the employer and assumes liability for
benefits owed to the employee under the WCA. (§§ 3755, 3757.)


Ordinarily, the insurer must pay all medical or medical-legal bills of an injured employee within
60 days of receiving the bill. (§§ 4603.2, subd. (b), *811  4622, subd. (a).) If the insurer, however,
contests the bill, then the insurer has to pay the contested portion of the bill only after the WCAB
orders payment. (See §§ 4603.2, subd. (b), 4622, subd. (a).)


(2) Medical providers that treat employee injuries covered by the WCA may file a lien claim for the
costs of their services directly with the WCAB. (§§ 4903, 5300.) Any such provider is a “party in
interest” to the WCAB proceeding (Independence Indem. Co. v. Indus. Acc. Com. (1935) 2 Cal.2d
397, 408 [41 P.2d 320] (Independence Indemnity)), and receives full due process rights, including
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an opportunity to be heard (see Beverly Hills Multispecialty Group, Inc. v. Workers' Comp. Appeals
Bd. (1994) 26 Cal.App.4th 789, 803-804 [32 Cal.Rptr.2d 293]).


The underlying premise behind this statutorily created system of workers' compensation is the
“ 'compensation bargain.' ” (Shoemaker, supra, 52 Cal.3d at p. 16.) Pursuant to this presumed
bargain, “the employer assumes liability for industrial personal injury or death without regard to
fault in exchange for limitations on the amount of that liability. The employee is afforded relatively
swift and certain payment of benefits to cure or relieve the effects of industrial injury without
having to prove fault but, in exchange, gives up the wider range of damages potentially available
in tort.” (Ibid.)


To effectuate this theoretical bargain, the Legislature enacted several provisions limiting the
remedies available for injuries covered by the WCA (the exclusive remedy provisions). (See
Shoemaker, supra, 52 Cal.3d at p. 16.) Although the trade-off appears straightforward, “this
court and the Courts of Appeal have struggled with the problem of defining the scope” of the
compensation bargain. (Id. at p. 15.) Indeed, the unabated flow of published decisions clarifying the
scope of workers' compensation exclusivity suggests considerable confusion as well as innovative
lawyering.


(3) Nonetheless, we glean several guiding principles from the case law. In determining whether
exclusivity bars a cause of action against an employer or insurer, courts initially determine whether
the alleged injury falls within the scope of the exclusive remedy provisions. Where the alleged
injury is “collateral to or derivative of” an injury compensable by the exclusive remedies of the
WCA, a cause of action predicated on that injury may be subject to the exclusivity bar. (Snyder v.
Michael's Stores, Inc. (1997) 16 Cal.4th 991, 997 [68 Cal.Rptr.2d 476, 945 P.2d 781] (Snyder).)
Otherwise, the cause of action is not barred.


If the alleged injury falls within the scope of the exclusive remedy provisions, then courts consider
whether the alleged acts or motives that *812  establish the elements of the cause of action
fall outside the risks encompassed within the compensation bargain. “[I]n some exceptional
circumstances the employer is not free from liability at law for his intentional acts even if
the resulting injuries to his employees are compensable under workers' compensation.” (Johns-
Manville Products Corp. v. Superior Court (1980) 27 Cal.3d 465, 473 [165 Cal.Rptr. 858, 612 P.2d
948, 9 A.L.R.4th 758] (Johns-Manville).) Where the acts are “a 'normal' part of the employment
relationship” (Fermino v. Fedco, Inc. (1994) 7 Cal.4th 701, 717 [30 Cal.Rptr.2d 18, 872 P.2d 559]
(Fermino)), or workers' compensation claims process (see Marsh & McLennan, Inc. v. Superior
Court (1989) 49 Cal.3d 1, 10-11 [259 Cal.Rptr. 733, 774 P.2d 762] (Marsh)), or where the motive
behind these acts does not violate a “fundamental policy of this state” (Gantt, supra, 1 Cal.4th at
p. 1100), then the cause of action is barred. If not, then it may go forward.
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With these principles in mind, we conclude that, while the alleged injury falls within the scope
of the exclusive remedy provisions, some of the alleged acts and motives do not. Thus, we bar
plaintiffs' abuse of process and fraud claims on exclusivity grounds, but not their Cartwright Act
and RICO claims. We also bar in part and allow in part plaintiffs' tortious interference and UCL
claims.


A. The Alleged Injury
The starting point of our analysis is the alleged injury underlying plaintiffs' claims. This injury
is collateral to or derivative of a personal “injury sustained and arising out of the course of
employment” (a compensable injury). (Cole v. Fair Oaks Fire Protection Dist. (1987) 43 Cal.3d
148, 160 [233 Cal.Rptr. 308, 729 P.2d 743] (Cole).) Therefore, it falls within the scope of the
exclusive remedy provisions.


Because workers' compensation exclusivity is statutory in nature, we begin with the pertinent
statutory provisions. (See American Psychometric Consultants, Inc. v. Workers' Comp. Appeals Bd.
(1995) 36 Cal.App.4th 1626, 1638 [43 Cal.Rptr.2d 254] (American Psychometric Consultants).)
Subdivision (a) of section 3600 provides in relevant part: “Liability for the compensation provided
by this division, in lieu of any other liability whatsoever to any person ... shall, without regard
to negligence, exist against an employer for any injury sustained by his or her employees
arising out of and in the course of the employment and for the death of any employee if
the injury proximately causes death, in those cases where the ... conditions of compensation
concur ....” (Italics added.) The “conditions of compensation” applicable to this case include:
“(1) Where, at the time of the injury, *813  both the employer and the employee are subject
to the compensation provisions of this division. [¶] (2) Where, at the time of the injury, the
employee is performing service growing out of and incidental to his or her employment and is
acting within the course of his or her employment. [¶] (3) Where the injury is proximately caused
by the employment, either with or without negligence.” (Ibid.) Subdivision (a) of section 3602
then provides that: “Where the conditions of compensation set forth in Section 3600 concur, the
right to recover such compensation is ... the sole and exclusive remedy of the employee ... against
the employer ....” (Italics added.) Finally, section 5300, subdivision (a) states that proceedings
“[f]or the recovery of compensation, or concerning any right or liability arising out of or incidental
thereto” “shall be instituted before the [WCAB] and not elsewhere, except as otherwise provided
in Division 4 ....” (Italics added.)


The Legislature has extended the protection of these exclusive remedy provisions to workers'
compensation insurance carriers by defining the term “employer” to include “insurer.” (§
3850, subd. (b).) Thus, these insurers “retain immunity from lawsuit as the 'alter ego' of the
employer.” (Unruh, supra, 7 Cal.3d at p. 625, italics omitted.) Employees may, however, “bring
suit against any person other than [their] employer [or their employer's workers' compensation
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insurer] who proximately caused [their] injury.” (Marsh, supra, 49 Cal.3d at p. 6, italics omitted;
see also § 3852.)


Together, these provisions establish that the liability of employers and insurers for “industrial
injury which results in occupational disability or death” is limited to workers' compensation
remedies. (Livitsanos v. Superior Court (1992) 2 Cal.4th 744, 752 [7 Cal.Rptr.2d 808, 828 P.2d
1195], italics omitted (Livitsanos).) Where “the essence of the wrong is personal physical injury
or death, the action is barred by the exclusiveness clause no matter what its name or technical
form if the usual conditions of coverage are satisfied.” (Cole, supra, 43 Cal.3d at p. 160.) In other
words, the exclusivity provisions encompass all injuries “collateral to or derivative of” an injury
compensable by the exclusive remedies of the WCA. (Snyder, supra, 16 Cal.4th at p. 997.)


Thus, the trigger for workers' compensation exclusivity is a compensable injury. An injury is
compensable for exclusivity purposes if two conditions exist. First, the statutory conditions of
compensation must concur. (See § 3600, subd. (a).) For example, if the injury arises “out of and
in the course of the employment, the exclusive remedy provisions apply notwithstanding that the
injury resulted from ... intentional conduct ... even though the ... conduct might be characterized
as egregious.” (Shoemaker, supra, 52 Cal.3d at p. 15.) *814


Second, the injury must cause a “disability or the need for medical treatment.” (Gomez v.
Acquistapace (1996) 50 Cal.App.4th 740, 748 [57 Cal.Rptr.2d 821] (Gomez).) “ 'Injury' includes
any injury or disease ....” (§ 3208.) Therefore, “the exclusive remedy provisions apply only in cases
of such industrial personal injury or death,” and the workers' compensation system subsumes all
statutory and tort remedies otherwise available for such injuries. (Shoemaker, supra, 52 Cal.3d
at p. 16.)


Where the alleged injury is neither collateral to nor derivative of an injury that satisfies both of
these conditions, then it is not subject to exclusivity. (See Snyder, supra, 16 Cal.4th at p. 997.)
Thus, a cause of action predicated on an injury where “the basic conditions of compensation” are
absent is not preempted. (Livitsanos, supra, 2 Cal.4th at p. 754.) For example, courts have allowed
tort claims in cases where the alleged injury—the aggravation of an existing workplace injury
—did not occur in the course of an employment relationship. (See, e.g., Weinstein v. St. Mary's
Medical Center (1997) 58 Cal.App.4th 1223, 1235-1236 [68 Cal.Rptr.2d 461] [allowing a medical
malpractice claim against the employer because the resulting aggravation of the workplace injury
did not arise out of the employment relationship].)


Causes of action seeking to recover “[e]conomic or contract damages incurred independent of
any” workplace injury are also exempt from workers' compensation exclusivity. (Pichon v. Pacific
Gas & Electric Co. (1989) 212 Cal.App.3d 488, 501 [260 Cal.Rptr. 677], italics added (Pichon).)
Indeed, only injuries “to the worker's person, as opposed to his property,” are compensable. (Coca-
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Cola Bottling Co. v. Superior Court (1991) 233 Cal.App.3d 1273, 1287 [286 Cal.Rptr. 855] (Coca-
Cola).) Thus, courts have refused to bar spoliation of evidence or fraud claims where the alleged
injury—the loss of a prospective lawsuit against a third party—was not collateral to or derivative
of an injury to the worker's person. (See Gomez, supra, 50 Cal.App.4th at pp. 749-750 [spoliation
of evidence]; Coca-Cola, supra, 233 Cal.App.3d at pp. 1288-1289 [same]; Ramey v. General
Petroleum Corp. (1959) 173 Cal.App.2d 386, 400-401 [343 P.2d 787] [fraud]; but see Continental
Casualty Co. v. Superior Court (1987) 190 Cal.App.3d 156, 162 [235 Cal.Rptr. 260].) Courts have
also allowed an employee to recover economic damages on a wrongful termination claim because
the damages arose out of the act of termination—and not out of an injury to the employee's person.
(See Pichon, supra, 212 Cal.App.3d at pp. 500-501.) Finally, courts have exempted defamation
claims from exclusivity because an injury to reputation does not depend on a personal injury. (See
Howland v. Balma (1983) 143 Cal.App.3d 899, 904 [192 Cal.Rptr. 286].)


On the other hand, courts have regularly barred claims where the alleged injury is collateral to or
derivative of a compensable workplace injury. For *815  example, courts have barred employees
from suing for psychic injuries caused by their termination (see Semore v. Pool (1990) 217
Cal.App.3d 1087, 1104-1105 [266 Cal.Rptr. 280]), or their employer's abusive conduct during the
termination process (see Gates v. Trans Video Corp. (1979) 93 Cal.App.3d 196, 199-201, 206 [155
Cal.Rptr. 486]).


Courts have also consistently held that injuries arising out of and in the course of the workers'
compensation claims process fall within the scope of the exclusive remedy provisions because
this process is tethered to a compensable injury. Indeed, every employee who suffers a workplace
injury must go through the claims process in order to recover compensation. Thus, we have
barred all claims based on “disputes over the delay or discontinuance of [workers' compensation]
benefits” (Marsh, supra, 49 Cal.3d at p. 7), including those claims seeking to recover economic or
contractual damages caused by the mishandling of a workers' compensation claim (see Stoddard
v. Western Employers Ins. Co. (1988) 200 Cal.App.3d 165, 168-169, 172 [245 Cal.Rptr. 820]
(Stoddard) [barring claims where the employee alleged economic damages due to delays in benefit
payments]; Mottola v. R.L. Kautz & Co. (1988) 199 Cal.App.3d 98, 109 [244 Cal.Rptr. 737]
(Mottola) [barring a breach of contract claim based on the refusal to pay benefits]). Likewise,
claims seeking compensation for services rendered to an employee in connection with his or
her workers' compensation claim fall under the exclusive jurisdiction of the WCAB. (See Bell v.
Samaritan Medical Clinic, Inc. (1976) 60 Cal.App.3d 486, 490 [131 Cal.Rptr. 582] [physician may
not sue to recover fees for services rendered to an injured employee]; Workmen's Comp. Appeals
Bd. v. Small Claims Court (1973) 35 Cal.App.3d 643, 647 [111 Cal.Rptr. 6] [physician may not
sue to recover fees for testimony at a WCAB hearing].)


(4) In this case, plaintiffs seek to recover the economic damage to their businesses resulting
from the failure to receive full and timely payment on their lien claims before the WCAB. These
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damages arise out of the alleged mishandling of plaintiffs' lien claims. Plaintiffs concede that their
underlying lien claims sought to recover compensation for medical services provided to workers
injured in the course of their employment. Thus, the alleged injury underlying all of plaintiffs'
causes of action is collateral to or derivative of a compensable workplace injury and falls within
the scope of the exclusivity provisions. (See Marsh, supra, 49 Cal.3d at pp. 7-8; Stoddard, supra,
200 Cal.App.3d at pp. 168-169, 172.)


In reaching this conclusion, we reject plaintiffs' narrow interpretation of the exclusive remedy
provisions. The mere fact that plaintiffs are medical *816  providers, and not employees, does
not preclude the application of these provisions. The rights of lien claimants “derive from” the
rights of injured employees. (Fox v. Workers' Comp. Appeals Bd. (1992) 4 Cal.App.4th 1196,
1204 [6 Cal.Rptr.2d 252].) Therefore, plaintiffs stand in the place of the employees with respect to
claims for workers' compensation benefits, and plaintiffs' rights cannot exceed employees' rights.
Because employees are limited to WCA remedies for all injuries caused by wrongful delays or
refusals to pay (see, e.g., Marsh, supra, 49 Cal.3d at pp. 7-8; Stoddard, supra, 200 Cal.App.3d at
p. 172; Mottola, supra, 199 Cal.App.3d at p. 109), plaintiffs are limited to the same. Indeed, we
established long ago that the WCAB “has exclusive jurisdiction over all claims for compensation
against an employer or insurance carrier involving medical, surgical and hospital treatment to
injured employees ....” (Independence Indemnity, supra, 2 Cal.2d at p. 406, italics added.)


Plaintiffs' decision to forgo recovery on their individual lien claims and to seek only economic
damages also does not insulate their claims from the exclusivity provisions. Unlike the economic
damages alleged in Coca-Cola, supra, 233 Cal.App.3d at pages 1288-1289, and Pichon, supra,
212 Cal.App.3d at pages 500-501, the damage to plaintiffs' businesses was proximately caused
by the alleged mishandling of lien claims before the WCAB. Therefore, plaintiffs' alleged injury
was not “independent” of a compensable injury. (Pichon, supra, 212 Cal.App.3d at p. 501.) In
any event, plaintiffs' proposed distinction is meaningless. Every time an insurer fails to timely
pay a valid lien claim, the aggrieved medical provider suffers economic damages. Accordingly,
plaintiffs' causes of action do not fall outside the scope of the exclusive remedy provisions by
virtue of the remedy they seek. (See Marsh, supra, 49 Cal.3d at pp. 7-8.)


A contrary result would create a huge loophole in the workers' compensation system and eviscerate
the compensation bargain. Employees often suffer economic damages when they suffer workplace
injuries or fail to receive prompt payment of their medical bills. Under plaintiffs' logic, these
employees could circumvent the workers' compensation system by asserting claims for economic
damages even though their claims derive from their workplace injuries. This circumvention of the
system, if allowed, would destroy the careful balancing of employee-employer rights created by
the WCA and effectively breach the compensation bargain.
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Finally, our recent decision in City of Moorpark v. Superior Court (1998) 18 Cal.4th 1143
[77 Cal.Rptr.2d 445, 959 P.2d 752] (City of Moorpark) is inapposite. In City of Moorpark, an
employee alleged that her employer *817  terminated her because of her physical disability and
asserted, among other things, violations of the California Fair Employment and Housing Act
(FEHA) (Gov. Code, § 12900 et seq.), and wrongful termination in violation of public policy
(Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d 167, 178 [164 Cal.Rptr. 839, 610 P.2d 1330, 9
A.L.R.4th 314]) (Tameny claim). The employer demurred, contending that section 132a was the
employee's exclusive remedy. The trial court overruled the demurrer. The Court of Appeal denied
the employer's petition for writ of mandate, and we affirmed. (City of Moorpark, supra, 18 Cal.4th
at pp. 1149, 1161.)


In concluding that FEHA and Tameny claims fall outside the scope of the exclusive remedy
provisions, we observed that “the existence of a workers' compensation remedy does not by itself
establish that the remedy is exclusive.” (City of Moorpark, supra, 18 Cal.4th at p. 1154.) Only
remedies found in division 4 of the Labor Code are exclusive. Because section 132a is located in
division 1, we concluded it does not provide the exclusive remedy for disability discrimination.
(City of Moorpark, at pp. 1154-1155.) We also held that section 5300 only makes the WCAB “the
exclusive forum for pursuing a section 132a claim” and “does not establish that the section 132a
claim is the employee's exclusive remedy.” (City of Moorpark, at pp. 1155-1156.)


Here, unlike section 132a, the provisions that create the remedies for the mishandling of workers'
compensation claims—sections 4603.2, 4622 and 5814—are located in division 4. These remedies
are therefore exclusive. (See City of Moorpark, supra, 18 Cal.4th at pp. 1154-1155.) Sections
4603.2 and 4622 give medical providers their sole remedy for delayed payment and impose a
10 percent penalty plus interest if the employer fails to pay their medical bills within 60 days
under certain conditions. 6  (See American Psychometric Consultants, supra, 36 Cal.App.4th at p.
1640, fn. omitted [the *818  Legislature enacted sections 4603.2 and 4622 in order “to ensure
that the bills of medical providers were promptly paid, and that protests or objections to the bills
were promptly raised and adjudicated”].) Section 5814 then provides the exclusive remedy for
employees “[w]hen [the] payment of compensation has been unreasonably delayed or refused”
and states that “the full amount of the [WCAB] order, decision or award shall be increased by
10 percent ....” (Italics added.) Section 5300 further states that the WCAB is the exclusive forum
for resolving disputes relating to the remedies provided in division 4. Consequently, “the workers'
compensation system encompasses all disputes over coverage and payment.” (Marsh, supra, 49
Cal.3d at p. 8, italics added; see also Schlick v. Comco Management, Inc. (1987) 196 Cal.App.3d
974, 981 [242 Cal.Rptr. 241] (Schlick) [“Where compensation is available under [division 4 of]
the act for the alleged misconduct, ... the [WCAB] has exclusive jurisdiction”].)


6 Section 4603.2 states in relevant part:
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“(b) Payment for medical treatment provided or authorized by the treating physician selected
by the employee or designated by the employer shall be made by the employer within 60
days after receipt of each separate, itemized billing, together with any required reports. If
the billing or a portion thereof is contested, denied, or considered incomplete, the physician
shall be notified, in writing, that the billing is contested, denied, or considered incomplete,
within 30 working days after receipt of the billing by the employer. A Notice that a billing is
incomplete shall state all additional information required to make a decision. Any properly
documented amount not paid within the 60-day period shall be increased by 10 percent,
together with interest at the same rate as judgments in civil actions retroactive to the date of
receipt of the bill, unless the employer does both of the following:
“(1) Pays the uncontested amount within the 60-day period.
“(2) Advises, in the manner prescribed by the administrative director, the physician, or
another provider of the items being contested, the reasons for contesting these items, and the
remedies available to the physician or the other provider if he or she disagrees....
“If an employer contests all or part of a billing, any amount determined payable by the
appeals board shall carry interest from the date the amount was due until it is paid.
“An employer's liability to a physician or another provider under this section for delayed
payments shall not affect its liability to an employee under Section 5814 or any other
provision of this division.”
Section 4622 states in relevant part:
“All medical-legal expenses for which the employer is liable shall, upon receipt by the
employer of all reports and documents required by the administrative director incident to the
services, be paid to whom the funds and expenses are due, as follows:
“(a) Except as provided in subdivision (b), within 60 days after receipt by the employer of
each separate, written billing and report, and where payment is not made within this period,
that portion of the billed sum then unreasonably unpaid shall be increased by 10 percent,
together with interest thereon at the rate of 7 percent per annum retroactive to the date of
receipt of the bill and report by the employer. Where the employer, within the 60-day period,
contests the reasonableness and necessity for incurring the fees, services, and expenses,
payment shall be made within 20 days of the filing of an order of the appeals board directing
payment.
“The penalty provided for in this subdivision shall not apply if (1) the employer pays
the provider that portion of his or her charges which do not exceed the amount deemed
reasonable pursuant to subdivision (c) of Section 4624 within 60 days of receipt of the report
and itemized billing, and (2) the appeals board sustains the employer's position in contesting
the reasonableness or necessity for incurring the expenses....
“(b) Where requested by the employee, or the dependents of a deceased employee, within 20
days from the filing of an order of the appeals board directing payment, and where payment
is not made within that period, that portion of the billed sum then unpaid shall be increased
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by 10 percent, together with interest thereon at the rate of 7 percent per annum retroactive
to the date of the filing of the order of the board directing payment. [¶] ... [¶]
“The provisions of Sections 5800 and 5814 shall not apply to this section.”


The existence of a penalty provision covering defendants' alleged misconduct does not alter
our analysis. Section 129.5, found in division 1, does not create a remedy against workers'
compensation insurers. Instead, it gives the Administrative Director of the Division of Workers'
Compensation (DWC) *819  the power to impose an “administrative” or “civil penalty” on
insurers who unreasonably delay or refuse payment of compensation. (Ibid.) Potential penalties
include “a civil penalty, not to exceed one hundred thousand dollars ($100,000)” (id., subd. (d)),
and revocation of an insurer's “certificate of authority.” (Id., subd. (d)(4).) 7  The director may
impose these penalties in addition to any other remedy available under the WCA, including the
penalties provided by sections 4603.2, 4622, and 5814. Thus, section 129.5 does not affect the
exclusivity of remedies in division 4. Indeed, the Legislature's enactment of a penalty provision
—as opposed to a remedy provision—equally suggests an intent to have the DWC, rather than
private litigants, address the type of insurer misconduct alleged here. Accordingly, the alleged
injury underlying plaintiffs' claims falls within the scope of the exclusive remedy provisions.


7 Section 129.5 provides in relevant part that:
“(a) The administrative director shall assess an administrative penalty against an insurer,
self-insured employer, or third-party administrator for any of the following:
“(1) Failure to comply with the notice of assessment issued pursuant to subdivision (c) within
15 days of receipt.
“(2) Failure to pay when due the undisputed portion of an indemnity payment, the reasonable
cost of medical treatment of an injured worker, or a charge or cost of implementing an
approved vocational rehabilitation plan.
“(3) Failure to comply with any rule or regulation of the administrative director. [¶] ... [¶]
“(d) In addition to the penalty assessment permitted by subdivision (a), the administrative
director may assess a civil penalty, not to exceed one hundred thousand dollars ($100,000),
upon finding, after hearing, that an employer, insurer, or third-party administrator for an
employer has knowingly committed and has performed with a frequency as to indicate a
general business practice any of the following:
“(1) Induced employees to accept less than compensation due, or made it necessary for
employees to resort to proceedings against the employer to secure compensation due.
“(2) Refused to comply with known and legally indisputable compensation obligations.
“(3) Discharged or administered compensation obligations in a dishonest manner.
“(4) Discharged or administered compensation obligations in a manner as to cause injury
to the public ....
“Upon a second or subsequent finding, the administrative director shall refer the matter to
the Insurance Commissioner or Director of Industrial Relations and request that a hearing
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be conducted to determine whether the certificate of authority, certificate of consent to self-
insure, or certificate of consent to administer claims of self-insured employer, as the case
may be, should be revoked.”


B. The Alleged Acts and Motives
Even if the exclusivity provisions cover the alleged injury, plaintiffs may still pursue their causes
of action if they fit within the “narrow exception to the WCAB's jurisdiction” established in Unruh,
supra, 7 Cal.3d at pages 629-631. (Marsh, supra, 49 Cal.3d at p. 6.) (5) This exception focuses on
the alleged acts or motives that establish the elements of the cause of action and considers whether
these acts or motives constitute “a risk reasonably *820  encompassed within the compensation
bargain.” (Shoemaker, supra, 52 Cal.3d at p. 16.) If they do, then the exclusive remedy provisions
govern and bar the cause of action. If they do not, then the exclusive remedy provisions are
inapplicable because the malfeasor is no longer acting as an “employer,” as understood in these
provisions. (§§ 3600, 3602, 3850.) Here, plaintiffs' abuse of process and fraud claims do not
fall within this exception, but their Cartwright Act and RICO claims do. In addition, plaintiffs'
tortious interference and UCL claims escape preemption to the extent they are predicated on the
conspiratorial acts of defendants—and not on the individual misdeeds of each defendant.


Since Unruh, courts have struggled to define the contours of this exception to workers'
compensation exclusivity. Throughout the years, we have identified various circumstances where
the exception precludes application of the exclusive remedy provisions. For example, we have
held that conduct “having a 'questionable' relationship to the employment” is not protected by the
exclusivity rule. (Cole, supra, 43 Cal.3d at p. 161; see also Magliulo v. Superior Court (1975)
47 Cal.App.3d 760, 779 [121 Cal.Rptr. 621] (Magliulo).) We have also stated that conduct going
“beyond the normal role of an insurer in a compensation scheme intended to protect the worker”
is exempt from exclusivity. (Unruh, supra, 7 Cal.3d at p. 630; see also Marsh, supra, 49 Cal.3d
at p. 11 [only conduct “so extreme and outrageous that” the defendant “in effect stepped out of its
role as” an insurer precludes the application of workers' compensation exclusivity].)


Despite these vague pronouncements, several guiding principles are clear. When determining
whether the exception applies to a cause of action, courts first determine whether the alleged
acts that give rise to that cause of action are “of the kind that [are] within the compensation
bargain.” (Fermino, supra, 7 Cal.4th at p. 718.) In making this determination, courts may consider
only those acts that relate to an element of the cause of action. Where these acts are “a normal part
of the employment relationship” (Cole, supra, 43 Cal.3d at p. 160) or the workers' compensation
claims process (see Mitchell v. Scott Wetzel Services, Inc. (1991) 227 Cal.App.3d 1474, 1480-1481
[278 Cal.Rptr. 474] (Mitchell)), the cause of action is subject to exclusivity. Otherwise, it is not.


For this initial determination, courts consider only the acts themselves—and not the motive behind
the acts. (See Fermino, supra, 7 Cal.4th at pp. 722-723.) In the exclusivity context, motive refers
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to the purpose or reason behind the acts and not the intentional or negligent nature of these acts.
(See ibid.) Thus, courts should disregard any alleged intent beyond the intent to *821  do the
acts that establish the elements of the cause of action when determining whether these acts are
encompassed within the compensation bargain. Such a focus is necessary in order to preserve
the compensation bargain. Indeed, permitting civil claims based on conduct that “appeared on its
face to be a normal part of the employment relationship [or claims process] ... merely because the
mental state ... rendered the conduct intentionally or knowingly tortious” undermines the premise
behind the workers' compensation system. (Id. at p. 713.)


Thus, typical employer actions “such as demotions, promotions, criticism of work practices,
and frictions in negotiations as to grievances” do not, by themselves, exempt a cause of action
from exclusivity. (Cole, supra, 43 Cal.3d at p. 160.) Similarly, termination, a known risk of any
employment relationship, does not, by itself, insulate a cause of action from the exclusive remedy
provisions. (See Shoemaker, supra, 52 Cal.3d at p. 20.) “[R]easonable attempts to investigate
employee theft, including employee interrogation, are [also] a normal part of the employment
relationship” and cannot give rise to a court action against the employer. (Fermino, supra, 7 Cal.4th
at p. 717.)


Insurer activity intrinsic to the workers' compensation claims process is also a risk contemplated
by the compensation bargain. Thus, insurer actions “closely connected to the payment of benefits”
fall within the scope of the exclusive remedy provisions. (Mitchell, supra, 227 Cal.App.3d at p.
1481.) For example, a claims investigation, by itself, does not exempt a cause of action from
exclusivity. (See Unruh, supra, 7 Cal.3d at pp. 628-629; Teague v. Home Ins. Co. (1985) 168
Cal.App.3d 1148, 1153 [214 Cal.Rptr. 773] (Teague).) Because denying or objecting to claims
for benefits is also a normal part of the claims process, misconduct stemming from the delay or
“discontinuance of payments ... is properly addressed by the WCAB.” (Marsh, supra, 49 Cal.3d
at p. 11.) Indeed, California courts have invariably barred statutory and tort claims alleging that an
insurer unreasonably avoided or delayed payment of benefits even though the insurer committed
fraud and other misdeeds in the course of doing so. 8


8 See, e.g., Marsh, supra, 49 Cal.3d at pages 7, 9-10; Mitchell, supra, 227 Cal.App.3d at pages
1480-1481; Phillips v. Crawford & Co. (1988) 202 Cal.App.3d 383, 389 [248 Cal.Rptr. 371];
Stoddard, supra, 200 Cal.App.3d at page 173; Mottola, supra, 199 Cal.App.3d at pages
103, 109; Schlick, supra, 196 Cal.App.3d at pages 981-982; Soto v. Royal Globe Ins. Co.
(1986) 184 Cal.App.3d 420, 429-430 [229 Cal.Rptr. 192]; Caplan v. Fireman's Fund Ins. Co.
(1985) 175 Cal.App.3d 146, 147-148 [220 Cal.Rptr. 549]; Teague, supra, 168 Cal.App.3d
at pages 1151-1152; Santiago v. Employee Benefits Services (1985) 168 Cal.App.3d 898,
905-907 [214 Cal.Rptr. 679]; Cervantes v. Great American Ins. Co. (1983) 140 Cal.App.3d
763, 774 [189 Cal.Rptr. 761]; Denning v. Esis Corp. (1983) 139 Cal.App.3d 946, 948-949
[189 Cal.Rptr. 118]; Droz v. Pacific National Ins. Co. (1982) 138 Cal.App.3d 181, 187 [188
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Cal.Rptr. 10]; Depew v. Hartford Acc. & Indem. Co. (1982) 135 Cal.App.3d 574, 578-579
[185 Cal.Rptr. 472]; Fremont Indemnity Co. v. Superior Court (1982) 133 Cal.App.3d 879,
881-882 [184 Cal.Rptr. 184]; Ricard v. Pacific Indemnity Co. (1982) 132 Cal.App.3d 886,
894-895 [183 Cal.Rptr. 502]; Everfield v. State Comp. Ins. Fund (1981) 115 Cal.App.3d 15,
20-21 [171 Cal.Rptr. 164].


Of course, an employer or insurer may not use the exclusive remedy provisions as a “get out of
jail free” card by characterizing its acts as a *822  normal employer or insurer activity. “What
matters ... is not the label that might be affixed to the ... conduct ....” (Fermino, supra, 7 Cal.4th
at p. 718.) Rather, the critical issue is whether the alleged acts, bereft of their motivation, “can
ever be viewed as a normal aspect of the employer relationship” or claims process. (Ibid.) Where
the tortious act is not closely connected to a normal employer or insurer action, it is not subject to
exclusivity. (See Marsh, supra, 49 Cal.3d at p. 10 [“Only when the entity commits tortious acts
independent of its role as a provider of workers' compensation benefits may an employee maintain
a private cause of action under Unruh”].)


Thus, courts have permitted fraud claims against an employer when the employer conceals
the existence of an employee's workplace injury because such concealments cannot be linked
to a normal employer action. (See Johns-Manville, supra, 27 Cal.3d at p. 477.) Involuntary
confinement is not closely connected to a typical employment action even when committed in
the course of an investigation of employee theft. Therefore, a claim of false imprisonment, by
definition, falls “outside the scope of the compensation bargain.” (Fermino, supra, 7 Cal.4th at
p. 723.) Indeed, violent and coercive criminal conduct committed against an employee's person
is always illegal regardless of the employer's state of mind and is never subject to the exclusive
remedy provisions. (Id. at p. 723, fn. 7; see also Iverson v. Atlas Pacific Engineering (1983) 143
Cal.App.3d 219, 227-228 [191 Cal.Rptr. 696] [physical assault and false imprisonment]; Meyer v.
Graphic Arts International Union (1979) 88 Cal.App.3d 176, 178-179 [151 Cal.Rptr. 597] [assault
and battery, false imprisonment, and rape]; Magliulo, supra, 47 Cal.App.3d at pp. 763, 779 [assault
and battery].)


With respect to insurers, courts have permitted fraud claims when the insurer denies the existence
of a workers' compensation insurance policy, because such denials are not a normal part of the
claims process. (See Jablonski v. Royal Globe Ins. Co. (1988) 204 Cal.App.3d 379, 391 [251
Cal.Rptr. 160].) Trespassing is also an atypical insurer activity even when committed in the course
of a claims investigation. Therefore, it falls outside the compensation bargain. (See Teague, supra,
168 Cal.App.3d at p. 1153.) Finally, assault and the formation of a romantic relationship with
an injured *823  employee are not closely connected to the claims process and are exempt from
exclusivity. (See Unruh, supra, 7 Cal.3d at pp. 627-628, 630-631.)


In addition to the acts themselves, the motive element of a cause of action may insulate that cause
of action from the purview of the exclusive remedy provisions. This exception to exclusivity,
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however, is quite limited. “[A]ny inquiry into an employer's motivation is undertaken not to
determine whether the employer intentionally or knowingly injured the employee, but rather to
ascertain whether the employer's conduct violated public policy and therefore fell outside the
compensation bargain.” (Fermino, supra, 7 Cal.4th at pp. 714-715.) In other words, the motive
element of a cause of action excepts that cause of action from exclusivity only if it violates a
fundamental public policy of this state. (See Gantt, supra, 1 Cal.4th at p. 1100.) Thus, we have
refused to bar both statutory and tort claims where their motive element violates such a policy.
(See, e.g., City of Moorpark, supra, 18 Cal.4th at pp. 1155, 1161 [FEHA claim]; Gantt, at p. 1100
[Tameny claim]; Shoemaker, supra, 52 Cal.3d at pp. 22-23 [whistleblower claim under Gov. Code,
former § 19683].)


We now apply these principles to plaintiffs' specific claims and allegations.


1. Abuse of process and fraud claims
(6) After reviewing the acts and motives that give rise to plaintiffs' abuse of process and fraud
claims, we conclude these claims do not fit within the Unruh exception to workers' compensation
exclusivity. Thus, they are barred.


Plaintiffs' abuse of process and fraud claims, in essence, allege that each defendant engaged in a
pattern or practice of delaying or denying payments in bad faith. For example, the abuse of process
claims allege that defendants misused the claims process by making frivolous objections, filing
sham petitions and documents with the WCAB, issuing unnecessary subpoenas, and improperly
threatening to depose plaintiffs' physicians. Similarly, the fraud claim states that each individual
defendant made false statements about and during its processing of plaintiffs' lien claims. All of
these alleged acts are closely connected to a normal insurer activity—the processing and payment
of medical lien claims. Therefore, plaintiffs' abuse of process and fraud claims are encompassed
within the compensation bargain. (See Marsh, supra, 49 Cal.3d at pp. 9-11.)


In reaching this conclusion, we reject plaintiffs' attempt to shield these claims from preemption
by including superfluous allegations unrelated to the *824  elements of the cause of action.
For example, plaintiffs claim defendants committed abuse of process by advising other insurers
not to pay plaintiffs' claims, distributing hit lists of medical providers and conducting training
sessions on how to delay or avoid payments on plaintiffs' claims. These acts do not, however,
support an abuse of process claim because they do not involve the use of a procedure “incident to
litigation.” (Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d 94, 104, fn. 4 [101 Cal.Rptr.
745, 496 P.2d 817] (Barquis).) Consequently, they cannot shield plaintiffs' abuse of process claims
from the reach of the exclusive remedy provisions.


Plaintiffs' characterization of defendants' acts of fraud as a “scheme” suffers from the same defect.
Fraud does not require a scheme, and a scheme does not establish an element of a fraud claim.
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(See Civ. Code, § 1709.) Thus, the existence of a scheme cannot insulate plaintiffs' fraud claim
from preemption. In any event, the mere allegation of a conspiracy is not enough where, as here,
the alleged acts in furtherance of the conspiracy—i.e., the fraudulent statements—are closely
connected to claims processing, a normal insurer activity. (See Hazelwerdt v. Industrial Indem.
Exchange (1958) 157 Cal.App.2d 759, 763 [321 P.2d 831] (Hazelwerdt).)


The fact that the misdeeds alleged in the abuse of process and fraud claims may constitute crimes
under Insurance Code sections 1871 and 1871.4 does not alter our conclusion. Unlike “those
classes of intentional ... crimes against the employee's person by means of violence and coercion,
such as those crimes numerated in part 1, title 8 of the Penal Code,” regulatory crimes like the
ones cited by plaintiffs do not “violate the employee's reasonable expectations and transgress the
limits of the compensation bargain.” (Fermino, supra, 7 Cal.4th at p. 723, fn. 7; see also Up-Right,
Inc. v. Van Erickson (1992) 5 Cal.App.4th 579, 582-584 [7 Cal.Rptr.2d 34] (Up-Right) [criminal
violations of child labor laws do not support an exception to exclusivity].)


Finally, neither abuse of process nor fraud contains a motive element that violates a fundamental
public policy. Abuse of process claims merely require malice, which “may be inferred from the
wilful abuse of the process.” (Tranchina v. Arcinas (1947) 78 Cal.App.2d 522, 526 [178 P.2d 65].)
This malice element does not violate a fundamental public policy. Meanwhile, fraud requires only
an “intent to induce” another “to alter his position to his injury or risk” and not an intent that violates
a public policy rooted in a constitutional, statutory, or regulatory provision. (Civ. Code, § 1709.)
Because the acts and motives underlying plaintiffs' abuse of process and fraud claims fall within
the risks contemplated by the compensation bargain, these claims are barred. (See Shoemaker,
supra, 52 Cal.3d at p. 16.) *825


2. Cartwright Act claim
(7) Although we find plaintiffs' abuse of process and fraud claims barred on exclusivity grounds,
we reach a contrary conclusion as to their Cartwright Act claim. Because the wrongful acts and
motives that give rise to plaintiffs' Cartwright Act claim fall outside the compensation bargain, it
is not subject to workers' compensation exclusivity.


We begin with the alleged acts that give rise to plaintiffs' Cartwright Act claim. The Cartwright Act
“makes unlawful any 'trust.' ” (Jones v. H.F. Ahmanson & Co. (1969) 1 Cal.3d 93, 118 [81 Cal.Rptr.
592, 460 P.2d 464] (Jones); Bus. & Prof. Code, § 16726.) To establish that defendants comprised a
trust, plaintiffs allege that defendants combined their “capital, skill and acts” in order to drive them
“out of business.” As part of this combination, each defendant not only mishandled lien claims filed
against it, but also: (1) encouraged other insurers to deny plaintiffs' claims; (2) distributed hit lists
of medical providers; and (3) exchanged strategies for delaying or avoiding payments to plaintiffs.
This concerted effort by insurers to interject themselves into lien claims they did not insure is not a
normal part of the claims process. Indeed, only the insurer that has insured a claimant's employer
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—and no other insurer—is typically involved in that claimant's workers' compensation claim. By
conspiring to influence the processing of claims it did not insure, each defendant stepped outside
its proper role as an insurer and became “a 'person other than the employer.' ” (Unruh, supra,
7 Cal.3d at p. 630.) In doing so, each defendant stripped itself of the protection afforded by the
exclusive remedy provisions of the WCA.


The motive element of a Cartwright Act claim also makes the exclusivity bar inapplicable. A
“cause of action for restraint of trade under the Cartwright Act ... must allege ... a purpose to
restrain trade.” (Jones, supra, 1 Cal.3d at p. 119; see also Bus. & Prof. Code, § 16726.) By
imposing such a requirement, “[t]he Cartwright Act merely articulates in greater detail a public
policy against restraint of trade that has long been recognized at common law.” (Speegle v. Board
of Fire Underwriters (1946) 29 Cal.2d 34, 44 [172 P.2d 867] (Speegle).) Because a Cartwright Act
claim requires a motive that violates a fundamental public policy rooted in a statutory provision,
it is not reasonably encompassed within the compensation bargain.


Hazelwerdt does not compel a contrary result. In Hazelwerdt, the plaintiff alleged that an insurer
and a physician employed by that insurer to treat the plaintiff conspired to mishandle the plaintiff's
medical treatment. The Court *826  of Appeal barred the plaintiff's civil conspiracy claim because
the acts in furtherance of the conspiracy were closely connected to a normal insurer activity—the
provision of medical treatment for a workplace injury. (See Hazelwerdt, supra, 157 Cal.App.2d
at p. 763.) Unlike the conspiracy claim in Hazelwerdt, plaintiffs' Cartwright Act claim alleges
that each defendant conspired with parties that had no role in the handling of that defendant's
claims and sought to influence lien claims filed against other unrelated insurers. Thus, defendants'
conspiratorial acts cannot be linked to a normal insurer action during the claims process. (See
Fermino, supra, 7 Cal.4th at p. 718.) Moreover, a Cartwright Act claim, unlike a civil conspiracy
claim, requires a motive that violates a fundamental public policy. (Compare Speegle, supra,
29 Cal.2d at p. 44, with Lyons v. Security Pacific Nat. Bank (1995) 40 Cal.App.4th 1001, 1019
[48 Cal.Rptr.2d 174].) Accordingly, Hazelwerdt is inapposite, and we decline to bar plaintiffs'
Cartwright Act claim on exclusivity grounds.


3. RICO claims
(8) We reach a similar conclusion with respect to plaintiffs' RICO claims. The pattern of
racketeering activity necessary to establish a RICO enterprise always falls outside the scope of the
compensation bargain. Thus, plaintiffs' RICO claims are exempt from the exclusivity bar.


In their complaint, plaintiffs allege that defendants violated and conspired to violate 18 United
States Code section 1962(c). A violation of 18 United States Code section 1962(c) requires “(1)
conduct (2) of an enterprise (3) through a pattern (4) of racketeering activity.” (Sedima, S.P.R.L.
v. Imrex Co., Inc. (1985) 473 U.S. 479, 496 [105 S.Ct. 3275, 3285, 87 L.Ed.2d 346], fn. omitted.)
To establish a pattern of racketeering activity, plaintiffs must allege at least two predicate acts that
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“ 'are interrelated by distinguishing characteristics' ” (H.J. Inc. v. Northwestern Bell Telephone
Co (1989) 492 U.S. 229, 240 [109 S.Ct. 2893, 2901, 106 L.Ed.2d 195] (H.J. Inc.)) and “amount
to or pose a threat of continued criminal activity.” (Id. at p. 239 [109 S.Ct. at p. 2900].) “[T]he
threat of continuity is sufficiently established where the predicates can be attributed to a defendant
operating as part of a long-term association that exists for criminal purposes” or “where it is shown
that the predicates are a regular way of conducting defendant's ongoing legitimate business ... or
of conducting or participating in an ongoing and legitimate RICO 'enterprise.' ” (Id. at pp. 242-243
[109 S.Ct. at p. 2902], fn. omitted.)


Here, plaintiffs' RICO claims allege that defendants conducted or conspired to conduct various
enterprises through numerous acts of mail and wire *827  fraud. Because these predicate acts of
mail and wire fraud allegedly form a pattern of racketeering activity, they, by definition, cannot
be closely connected to a normal insurer activity. The compensation bargain anticipates that an
insurer may commit various misdeeds during the claims process, including some criminal acts.
(See Fermino, supra, 7 Cal.4th at p. 723, fn. 7; Vuillemainroy v. American Rock & Asphalt, Inc.
(1999) 70 Cal.App.4th 1280, 1286-1287 [83 Cal.Rptr.2d 269] [involuntary manslaughter does not
support an exception to exclusivity]; Up-Right, supra, 5 Cal.App.4th at pp. 582-584.) It does not
contemplate that an insurer will engage in systematic and long-term criminal activities bound by
common “ 'purposes, results, participants, victims, or methods of commission ....' ” (H.J. Inc.,
supra, 492 U.S. 229, 240 [109 S.Ct. 2893, 2901], quoting 18 U.S.C. former § 3575(e).) Indeed,
such organized and systemic criminal misconduct is always illegal, regardless of the employer's
state of mind. (See 18 U.S.C. § 1962.) Accordingly, RICO claims are never subject to the exclusive
remedy provisions, and we refuse to bar them here. (See Fermino, supra, 7 Cal.4th at p. 723, fn. 7.)


4. Tortious interference and UCL claims
(9) We now turn to plaintiffs' remaining claims—tortious interference with business relations
and violations of the UCL. These claims encompass a wide range of misconduct due, in part,
to the breadth of these causes of action and some haziness in the pleadings. After reviewing the
alleged misconduct, we conclude these claims are barred to the extent they focus on the individual
misdeeds of each defendant. They, however, are not precluded to the extent they are predicated on
the conspiratorial misconduct of defendants.


As an initial matter, we note that neither tortious interference nor the UCL requires a motive
that violates a fundamental public policy. Tortious interference claims encompass “wrongful”
interferences and do not require an improper motive. (Della Penna v. Toyota Motor Sales, U.S.A.,
Inc. (1995) 11 Cal.4th 376, 392-393 [45 Cal.Rptr.2d 436, 902 P.2d 740] (Della Penna).) The UCL
focuses solely on conduct and prohibits “ 'anything that can properly be called a business practice
and that at the same time is forbidden by law.' ” (Barquis, supra, 7 Cal.3d at p. 113, quoting Note,
Unlawful Agricultural Working Conditions as Nuisance or Unfair Competition (1968) 19 Hastings
L.J. 398, 408-409.) “As a result, to state a claim under the [UCL] one need not plead and prove
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the elements of a tort. Instead, one need only show that 'members of the public are likely to be
deceived.' ” (Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1267 [ *828  10 Cal.Rptr.2d
538, 833 P.2d 545], quoting Chern v. Bank of America (1976) 15 Cal.3d 866, 876 [127 Cal.Rptr.
110, 544 P.2d 1310].) Thus, these claims only escape preemption if the underlying acts fall outside
the scope of the compensation bargain.


An examination of the alleged acts underlying plaintiffs' tortious interference and UCL claims
yields mixed results. These acts fit into two categories: (1) individual acts of a defendant that
establish a pattern or practice of mishandling plaintiffs' lien claims; or (2) acts in furtherance of
a conspiracy among defendants to mishandle plaintiffs' lien claims. As explained below, we find
plaintiffs' tortious interference and UCL claims barred to the extent they are predicated on the first
category of misconduct but permissible to the extent they are based on the second.


The first category of misconduct covers the wrongful acts of each individual defendant during the
claims process and is virtually identical to the misconduct alleged in plaintiffs' abuse of process
and fraud claims. The mere fact that an individual insurer has a pattern or practice of bad faith
delays or denials of payment is not enough to insulate a cause of action from preemption where,
as here, each wrongful act is closely connected to a normal insurer activity—the processing of
medical lien claims. Indeed, such misconduct is indistinguishable from the insurer misconduct
alleged in the claims barred by Marsh, supra, 49 Cal.3d at pages 9-11. 9


9 Plaintiffs may, however, pursue their tortious interference and UCL claims to the extent they
are predicated on their RICO claims because conducting an enterprise through a pattern of
racketeering activity establishes a wrongful interference (see Della Penna, supra, 11 Cal.4th
at pp. 392-393) and an unlawful business practice (see Barquis, supra, 7 Cal.3d at p. 113).


In contrast, the second category involves far more than the pattern or practice of an individual
insurer. This misconduct consists of a conspiracy among multiple insurers to coordinate the
economic destruction of plaintiffs through the mishandling of their lien claims. By joining this
conspiracy, each individual defendant necessarily became involved in claims it did not insure.
Thus, the second category of misconduct is almost identical to the misconduct underlying plaintiffs'
Cartwright Act claim and cannot be connected to a normal insurer activity. Accordingly, plaintiffs'
tortious interference and UCL claims are not barred to the extent they are predicated on defendants'
conspiratorial acts.


In closing, we stress that our decision today merely holds that some of plaintiffs' claims are not
barred by the exclusive remedy provisions of the WCA. We make no judgment as to the viability
of these claims, and defendants are free to challenge them on any other grounds. *829


Disposition
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We affirm in part and reverse in part the judgment of the Court of Appeal and remand for further
proceedings consistent with this opinion.


George, C. J., Mosk, J., Kennard, J., Baxter, J., and Chin, J., concurred.
WERDEGAR, J., Concurring.
I agree with the disposition and much of the reasoning of the majority opinion. I write separately
only to distance myself from the suggestion that Gantt v. Sentry Insurance (1992) 1 Cal.4th 1083 [4
Cal.Rptr.2d 874, 824 P.2d 680] created a free-floating exception to the exclusivity provisions of the
Workers' Compensation Act (Lab. Code, §§ 3600, 3602) applicable whenever a court determines
that the motive behind an employer's tortious acts violates a fundamental public policy. (See maj.
opn., ante, at pp. 810, 812, 823.) To interpret Gantt this way is to elevate its broad rhetoric to
positive law. Properly and narrowly read, Gantt does not purport to create such an exception.
Instead, the case holds simply that an employer that interfered with an official investigation of
sexual harassment, by firing an employee who spoke with investigators of the Department of Fair
Employment and Housing, thereby committed “misconduct [that] cannot under any reasonable
viewpoint be considered a 'normal part of the employment relationship' (Cole v. Fair Oaks Fire
Protection Dist. [(1987)] 43 Cal.3d [148,] 160 [233 Cal.Rptr. 308, 729 P.2d 743]) or a 'risk
reasonably encompassed within the compensation bargain.' (Shoemaker v. Myers [(1990)] 52
Cal.3d [1,] 16 [276 Cal.Rptr. 303, 801 P.2d 1054, 20 A.L.R.5th 1016].)” (Gantt v. Sentry Insurance,
at p. 1100.) In other words, the gravamen of the Gantt plaintiff's claim was not an interest protected
by the Workers' Compensation Act. “[T]he fundamental basis of workers' compensation is an
injury sustained in and arising out of the course of employment when the injury is 'personal
physical [or emotional] injury or death.' (Cole v. Fair Oaks Fire Protection Dist., [at p.] 160.)
Conversely, the exclusive remedy provisions apply only in cases of such industrial personal injury
or death.” (Shoemaker v. Myers, at p. 16, italics in original.) When a lawsuit does not implicate
the employee's interest in recovering for such injuries, the act simply has nothing to say. The same
is true here. No one can seriously argue the Legislature intended the act to protect health care
providers against combinations in restraint of trade. Because the act and its exclusivity provisions
do not apply, we need not speak of exceptions. *830


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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192 Cal.App.3d 847, 237 Cal.Rptr. 723


COMMITTEE FOR A PROGRESSIVE GILROY, Plaintiff and Appellant,
v.


STATE WATER RESOUCES CONTROL BOARD et al., Defendants and
Respondents; CITY OF GILROY et al., Real Parties in Interest and Respondents


No. C000501.
Court of Appeal, Third District, California.


Jun 15, 1987.


SUMMARY


The trial court denied plaintiff committee's petition for writ of mandate to compel a regional water
control board and the State Water Resources Control Board to set aside orders, made without filing
an environmental impact report (EIR), for restoring discharge levels for a wastewater treatment
plant to levels that had previously been approved. The cities operating the plant had filed a final
EIR on building the facilities, which had been approved without judicial objection. The regional
board had later imposed a reduction in the levels of discharge following problems in aeration
and percolation in the operation of the facility. After the cities took remedial action to correct
those problems, including expansion of the facilities (for which a declaration that an EIR was not
required was filed without judicial challenge), the regional board, after hearing, adopted orders
permitting the cities to operate the facility at the originally approved levels. The state board then
upheld those orders under the California Environmental Quality Act (CEQA), Pub. Resources
Code, § 21000 et seq., finding that the orders themselves were free from EIR requirements. The
trial court then denied the petition on the ground that it was not timely filed under Wat. Code,
§ 13330 (limitations for actions to review decisions of regional water quality control boards).
(Superior Court of Sacramento County, No. 336876, James Timothy Ford, Judge.)


The Court of Appeal affirmed the denial of the petition, but on different grounds. It held that
the trial court erred in holding that the petition was not timely filed, since the limitations period
of Pub. Resources Code, § 21167 (limitations for actions challenging decisions under CEQA),
applied, and the petition was timely filed under that section, but that the state board was correct in
finding that a new EIR was not required under CEQA. *848  Though the orders were not required
by the federal Water Pollution Control Act and were thus, under Wat. Code, § 13372, outside
the exemption provisions of Wat. Code, § 13389, the reestablishment of discharge requirements
which had been previously approved was not a new “project” subject to a new EIR under CEQA.
Moreover, the restoration of the previously approved levels was also exempt under the “existing
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facility” categorical exemption to CEQA. (Opinion by Sparks, J., with Blease, P. J., and Carr, J.,
concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d)
Pollution and Conservation Laws § 1--California Environmental Quality Act--Statute of
Limitations--Judicial Review of Administrative Action--Orders Restoring Waste Water Discharge
Requirements to Previous Levels.
In a proceeding under the California Environmental Quality Act (CEQA) for a writ of mandate to
compel a regional water control board and the State Water Resources Control Board to set aside
orders reestablishing wastewater discharge requirements to a level at which they had previously
been approved for a wastewater treatment plant, the trial court erred in denying the petition for
the writ on the ground that it was untimely under the 30-day limitations provision of Wat. Code, §
13330, subd. (a). The 180-day statute of limitations under CEQA, Pub. Resources Code, § 21167,
subd. (d), applied, since review was sought on CEQA grounds, and the order had been made
without any determination of, or need to determine, any effect on the environment. The scope of
judicial review under the Porter-Cologne Water Quality Control Act (Wat. Code, § 13000 et seq.),
is incompatible with the review accorded under CEQA, so that it would be anomalous to apply
the Water Code limitations.


[See Cal.Jur.3d, Pollution and Conservation Laws, § 394.]


(2)
Limitation of Actions § 9--Construction of General v. special Statutes.
A general statutory provision is controlled by one that is special, the latter being treated as an
exception to the former. A specific provision relating to a particular subject will govern in respect
to that subject, as against a general provision, although the latter, standing *849  alone, would
be broad enough to include the subject to which the more particular provision relates. This rule
applies to statutes of limitations and consequently a specific statute must take precedence over
general statutes of limitation.


[See Am.Jur.2d, Limitation of Actions, § 48.]


(3)
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Pollution and Conservation Laws § 1--California Environmental Quality Act--Statute of
Limitations.
The California Environmental Quality Act of 1970 (Pub. Resources Code, § 21000 et seq.), has
its own statute of limitations (Pub. Resources Code, § 21165 et seq.), which, being specifically
applicable, takes precedence over the general provisions of Code of Civ. Proc., § 860 (limitations
for actions validating actions of public agency). By a parity of reasoning, the CEQA statute of
limitations also takes precedence over the general provisions of Wat. Code, § 13330 (limitations
for actions under Porter-Cologne Water Quality Control Act, Wat. Code, § 13000 et seq., to review
decisions of regional water quality control board).


(4a, 4b)
Pollution and Conservation Laws § 1--California Environmental Quality Act (CEQA)--Statute of
Limitations--CEQA and Non-CEQA Claims.
When judicial review is sought of a decision of a public agency on both California Environmental
Quality Act (CEQA) and Pub. Resources Code, § 21000 et seq., and non-CEQA grounds, the
petition must be timely filed for each claim. If each claim is not timely filed, the petitioner is
foreclosed from obtaining review of those claims which are time-barred. When CEQA claims
are joined with other grounds in an administrative mandamus proceeding, the CEQA statute of
limitation applies to CEQA claims and not the ordinary limitation period generally applicable to
judicial review of the agency's decisions. Where the moving party seeks direct judicial review of
state and regional board decisions unrelated to CEQA, then it must comply with the requirements
of Wat. Code, § 13330, subd. (a) (limitations period for actions to review decisions of regional
water quality control boards).


(5)
Appellate Review § 160--Affirmance--Correct Decision of Trial Court on Erroneous Reasons.
A correct decision of the trial court must be affirmed on appeal even if it is based on erroneous
reasons.


(6)
Pollution and Conservation Laws § 1.4--California Environmental Quality Act--Exemption From
Requirements of Act--Federal Water Pollution Control Act Requirements.
Orders restoring water waste *850  discharge levels to originally approved levels for a wastewater
treatment plant were not exempt from compliance with the California Environmental Quality Act
(CEQA), Pub. Resources Code, § 21000 et seq., by Wat. Code, § 13389, exempting adoption
of waste discharge requirements from CEQA. Under Wat. Code, § 13372, providing for the
applicability of Wat. Code, § 13370 et seq. (compliance with provisions of Federal Water Pollution
Control Act), § 13389 applies only to actions required under the Federal Water Pollution Control
Act. The orders of the regional and state water quality control boards regarding wastewater
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discharge were issued under the exclusive authority of the Porter-Cologne Water Quality Control
Act (Wat. Code, § 13000 et seq.), and were not required by the Federal Water Pollution Control Act.


(7a, 7b)
Pollution and Conservation Laws § 1.2--California Environmental Quality Act--Environmental
Impact Reports--Reestablishment of Waste Discharge Requirements Within Previously Approved
Levels.
An order by a regional water quality control board, reestablishing discharge requirements for a
wastewater treatment plant after the cities operating the plant took remedial actions to correct
problems in the facility, was proper under the California Environmental Quality Act (Pub.
Resources Code, § 21000 et seq.) despite the lack of a new environmental impact report (EIR).
The order was not a new project subject to a new EIR. The reestablishment of discharge
requirements within previously approved levels was merely a separate governmental reapproval of
the original project. Further, there were no substantial changes proposed in the project, there were
no substantial changes in the circumstances under which the project was undertaken requiring a
major revision in the EIR, and there was no new information which was not known and could not
have been known at the time of the original report.


(8)
Pollution and Conservation Laws § 2--California Environmental Quality Act--Definitions and
Distinctions--Project.
Under the California Environmental Quality Act (Pub. Resources Code, § 21000 et seq.) a
“project,” subject to an environmental impact report, includes activities involving the issuance to
a person of lease, permit, license, certificate, or other entitlement for use by one or more public
agencies (Pub. Resources Code, § 21065, subd. (c)). However, project also means the whole of
an action, having a potential for resulting in a physical change in the environment (Cal. Admin.
Code, tit. 14, § 15378, subd. (a)). Project refers to the underlying activity which may be subject
to *851  approval by one or more governmental agencies; it does not refer to each of the several
approvals sequentially issued by different agencies (Cal. Admin. Code, tit. 14, § 15378, subd. (c)).


(9)
Pollution and Conservation Laws § 1.4--California Environmental Quality Act--Exemption From
Requirements of Act--Existing Facility Categorical Exemption.
Waste discharge requirements set by a regional water quality control board for a wastewater
treatment plant, reestablishing discharge requirements that had previously been approved, were
exempt from the requirements under the California Environmental Quality Act (CEQA) for a
new environmental impact report (EIR) under the “existing facility” categorical exemption (Cal.
Admin. Code, tit. 14, §§ 15301, subd. (b), 15302; and see Pub. Resources Code, §§ 21083, 21084,
21087). The cities operating the plant had fully complied with CEQA's EIR requirements in
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building the facility to treat a specified level of waste per day, and the regional board had imposed
a reduction thereafter in view of violations. The cities thereafter took remedial action and complied
with CEQA in that undertaking. The order restoring the treatment capacity thus related to an
existing facility.


COUNSEL
Tichinin & Mitchell and Bruce Tichinin for Plaintiff and Appellant.
John K. Van de Kamp, Attorney General, R. H. Connett, Assistant Attorney General, and M. Anne
Jennings, Deputy Attorney General, for Defendants and Respondents.
Berliner, Cohen & Biagini, Andrew L. Faber, Linda A. Callon and Russell J. Hanlon for Real
Parties in Interest and Respondents.


SPARKS, J.


In this environmental case we are called upon to decide whether judicial review of a decision
of the State Water Resources Control Board concerning waste discharge levels for a municipal
sewage treatment facility is governed by the limitation period of the California Environmental
*852  Quality Act (CEQA) or the Porter-Cologne Water Quality Control Act. We hold that CEQA
claims are governed by the CEQA statute of limitations.


Plaintiff Committee for a Progressive Gilroy petitioned for a writ of mandate to compel defendants
Regional Water Control Board, Central Coast Region (Regional Board) and State Water Resources
Control Board (State Board) to set aside certain orders and decisions relating to a wastewater
treatment plant operated by the real parties in interest City of Gilroy and City of Morgan Hill.
The trial court denied the petition on the ground that it was barred by the statute of limitations
contained in the Porter-Cologne Water Quality Control Act. Plaintiff appeals, contending that the
CEQA limitation applies instead and that its petition was timely under that act. Although we agree
on that point, we nevertheless conclude that the trial court's decision was legally correct on other
grounds and therefore affirm it.


Factual and Procedural Background
The cities of Gilroy and Morgan Hill jointly operate a municipal sewage wastewater treatment
plant in south Santa Clara County. Wastewater is treated in aeration ponds in the facility and then
discharged into 230 acres of evaporation-percolation ponds. The treated wastewater is eventually
discharged into Llagas Creek, a tributary to Pajaro River. The facility was built to its current
capacity as the result of a project to replace an antiquated plant in the mid-1970's. In connection
with the original project the City of Gilroy acted as the “lead agency” under CEQA (Pub. Resources
Code, § 21000 et seq.), and caused to be prepared a final environmental impact report (EIR) for
a projected capacity of 6.4 million gallons per day (mgd) on an average daily dry weather flow
basis. 1  That final EIR was not judicially challenged.
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1 The lead agency is “the public agency which has the principal responsibility for carrying
out or approving a project which may have a significant effect upon the environment.” (Pub.
Resources Code, § 21067.)


Under the Porter-Cologne Act, the Regional Board was required to set discharge requirements for
the revamped wastewater treatment facilities. (See Wat. Code, § 13263.) In 1981, after completion
of the Gilroy-Morgan Hill facility expansion project, the Regional Board issued order number
81-02 setting requirements for the facility. Among other things, the order set a maximum flow of
6.1 mgd for the facility.


In 1982 and 1983, the cities encountered aeration and percolation problems in the operation of the
facility. These problems resulted in excessive *853  odors and in the unauthorized discharge of
wastewater into Llagas Creek. In response to these difficulties the Regional Board issued a cease
and desist order against the cities in 1983. As part of the enforcement action, and pursuant to a
stipulation in a legal action, the Regional Board issued an order temporarily prohibiting the City of
Gilroy from permitting new connections to its sewer system. In January 1984, the Regional Board
adopted order number 84-06 prescribing requirements for discharge from the facility. Among the
requirements was a reduction of the permitted daily flow to a maximum of 5.15 mgd.


The cities then undertook remedial action. They purchased and developed an additional 163 acres
for percolation ponds. In connection with the pond development, the cities adopted a negative
declaration under CEQA. 2  (See Pub. Resources Code, §§ 21064, 21080, subd. (c).) Once again,
no judicial challenge was made to this negative declaration. The cities also replaced the aeration
system which had malfunctioned with a new, conventional system. In addition, the cities replaced
the city officials responsible for the management of the plant, and contracted with a qualified
consulting firm to manage the plant.


2 A negative declaration is “a written statement briefly describing the reasons that a proposed
project will not have a significant effect on the environment and does not require the
preparation of an environmental impact report.” (Pub. Resources Code, § 21064.)


In November 1984, after a hearing at the request of the cities, the Regional Board issued the first
of the two orders challenged here, order number 84-97. Among other things, this order permitted
an increase in plant capacity to 5.30 mgd. At that time the Regional Board also rescinded the
connection ban against the City of Gilroy. In May 1985, after further hearings, the Regional Board
adopted the second order, number 85-83, which permitted the cities to operate the facility at the
originally approved level of 6.1 mgd.


Plaintiff sought review of the Regional Board's orders by the State Board. Among other grounds,
plaintiff contended that the Regional Board was required to prepare a new EIR before permitting
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an increase in the capacity at which the cities could operate the facility. The State Board rejected
that argument, ruling that the Regional Board was not required to prepare an EIR when setting
requirements for an existing facility. The State Board reasoned that the “regulations implementing
CEQA make clear that a new EIR need not be prepared where an agency is approving an existing
facility. (Cal. Admin. Code, tit. 14, § 15301.) In fact, an EIR or negative declaration prepared by a
lead agency (in this case, the Cities) is conclusively presumed to comply with CEQA for purposes
of use by responsible agencies, such as the Regional Board. (Cal. Admin. Code, tit. 14, § 15231.)
The only exceptions *854  to this rule are where the environmental document is determined to be
invalid in court proceedings (§ 15231(a)) and where a subsequent EIR is necessary (§ 15231(b)).
There has been no such court ruling in this case, and none of the criteria requiring preparation
of a subsequent EIR has been met. (Cal. Admin. Code, tit. 14, § 15162(a).)” The decision of the
State Board upholding the orders of the Regional Board was adopted on August 22, 1985, and was
served on plaintiff on September 3, 1985.


On January 30, 1986, plaintiff filed its petition for a writ of mandate against the two boards, naming
the cities as real parties in interest. Plaintiff sought a writ compelling the boards to rescind their
orders and decisions and to require the Regional Board to prepare an EIR prior to authorizing any
increase in capacity for the Gilroy-Morgan Hill wastewater treatment facility. Plaintiff alleged that
the Regional Board abused its discretion and failed to proceed in the manner required by law when
it adopted the orders increasing the permitted flows first to 5.3 mgd and then to 6.1 mgd because
it did not prepare an EIR for either order. The trial court denied the petition on the ground that it
was untimely under Water Code section 13330, subdivision (a). This appeal followed.


Discussion
Plaintiff launches its appellate attack by asserting that the CEQA limitation period applies to
this writ proceeding and not the Water Code statute of limitations. The Water Code limitation, it
contends, applies only to litigation concerning duties imposed by the Porter-Cologne Water Quality
Control Act (Wat. Code., § 13000 et seq.) and not to cases such as this one relating only to CEQA
duties. This follows, it claims, by virtue of the rules of statutory construction and for reasons
of public policy. On the merits, plaintiff contends that the ordered capacity increases were not
categorically exempt under the existing facilities exemption of CEQA because they constituted an
expansion of use. Since these increases were not exempt and in light of the substantial evidence of
their potentially significant effect on the environment, an EIR was required to be prepared before
the increases could be approved.


The regional and state boards parry this thrust with a triple shield. First, they contend this action
is governed by the Water Code and hence is timebarred by Water Code section 13330. Next, they
assert that even if CEQA might otherwise apply, it does not control this case because the reissuance
of water discharge requirements is not a CEQA project. Finally, they argue that even if those
requirements could be deemed a project within the meaning of CEQA, such a project would have
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been exempt under the *855  existing facility exemption. The cities advance the same arguments
and add one more: The Water Code contains an express CEQA exemption for waste discharge
which applies to this case.


We begin by setting the legal stage for this judicial battle and start with the Water Code. By the
enactment of the Porter-Cologne Act, the Legislature declared that “the people of the state have a
primary interest in the conservation, control, and utilization of the water resources of the state, and
that the quality of all the waters of the state shall be protected for use and enjoyment by the people
of the state.” (Wat. Code, § 13000.) As the Court of Appeal observed in Hampson v. Superior
Court (1977) 67 Cal.App.3d 472 [136 Cal.Rptr. 722], “[t]he state water quality control legislation
is designed to regulate the factors and activities which may affect the quality of the waters of the
state, in order to protect the quality of water for the use and enjoyment of all of the people of
the state. To this end, the Legislature has established a legislative procedure for the development
of a statewide program of water quality control. The plan provides for regional administration
within the framework of statewide coordination and policy.” ( Id., at p. 484.) The state is divided
into nine regions for purposes of the Porter-Cologne Water Quality Control Act, each of which
is governed by a regional board. (Wat. Code, §§ 13200, 13201.) The governing board here was
the Central Coast Regional Water Quality Control Board. (Wat. Code, § 13200, subd. (c).) Each
regional board is mandated to “formulate and adopt water quality control plans for all areas within
the region.” (Wat. Code. § 13240.) In those plans the regional board is directed to establish such
water quality objectives as will “ensure the reasonable protection of beneficial uses [of waters of
the state] and the prevention of nuisance ....” (Wat. Code, § 13241.)


The regional boards are also directed to prescribe requirements for discharges of waste. Section
13263, subdivision (a) of the Water Code provides: “The regional board, after any necessary
hearing, shall prescribe requirements as to the nature of any proposed discharge, existing discharge,
or material change therein, except discharges into a community sewer system, with relation to
the conditions existing from time to time in the disposal area or receiving waters upon or into
which the discharge is made or proposed. The requirements shall implement relevant water quality
control plans, if any have been adopted, and shall take into consideration the beneficial uses to be
protected, the water quality objectives reasonably required for that purpose, other waste discharges,
the need to prevent nuisance, *856  and the provisions of Section 13241 [relating to regional water
quality control plans].” 3


3 The discharge of waste into state waters is a privilege and consequently no vested right can
be obtained to continue such discharge. (Wat. Code, § 13263, subd. (g).) The regional board
may review and revise discharge requirements on the application of any affected person or
on its own motion, and all requirements must be periodically reviewed. (Wat. Code, § 13263,
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subd. (e).) The requirements imposed by the board may contain a time schedule which is
subject to revision in the discretion of the board. (Wat. Code, § 13263, subd. (c).)


Anyone who proposes to discharge waste which could affect the quality of the waters of this state
must file a report of waste discharge with the appropriate regional board. (Wat. Code, § 13260.) In
this case, the Gilroy City Administrator filed such a report on June 14, 1983, seeking authorization
to increase the level of discharge for treated municipal wastewater into the Pajaro River sub-basin.
When a waste discharge report is filed, the regional board must then “prescribe 'requirements' as
to the nature of the proposed discharge. (Wat. Code, §§ 13263, 13377, 13378.) Such 'requirements'
must implement any relevant Regional Water Quality Plan and must consider the beneficial uses
of the water affected by the discharge.” (Pacific Water Conditioning Assn., Inc. v. City Council
(1977) 73 Cal. App.3d 546, 551 [140 Cal.Rptr. 812].)


Administrative review of the action of a regional board is by petition to the State Board. (Wat.
Code, § 13320, subd. (a).) If dissatisfied with the decision of the State Board, any aggrieved party
may seek timely judicial review by way of a writ of mandate. (Wat. Code, § 13330, subd. (a).)


We turn next to CEQA. Declaring “[t]he maintenance of a quality environment for the people of
this state now and in the future is a matter of statewide concern” (Pub. Resources Code, § 21000,
subd. (a)), the Legislature enacted CEQA in 1970. (Stats. 1970, ch. 1433). In general, CEQA
“requires various state and local governmental entities to submit environmental impact reports
before undertaking specified activity. These reports compel state and local agencies to consider
the possible adverse consequences to the environment of the proposed activity and to record such
impact in writing.” (Friends of Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247, 254-255
[104 Cal.Rptr. 761, 502 P.2d 1049].)


Under CEQA, the “lead agency, once determined, is responsible for conducting an initial study of
the project to determine whether it may have a significant effect on the environment. If it is found
that the project will *857  have no significant effect on the environment, a negative declaration
is prepared, describing the project and indicating that it will have no significant effect.” (Cal.
Condominium and Planned Development Practice (Cont.Ed.Bar 1984) § 2.79, p. 134; citations
omitted.) On the other hand, if the initial study indicates that the project may have a significant
effect on the environment, the lead agency must prepare an EIR. “All state agencies, boards, and
commissions shall prepare, or cause to be prepared by contract, and certify the completion of an
environmental impact report on any project they propose to carry out or approve which may have
a significant effect on the environment.” (Pub. Resources Code, § 21100.) The EIR must include
a detailed statement concerning the environmental effects, alternatives and other relevant factors
concerning the project. (Pub. Resources Code, § 21100.)


Review of CEQA decisions where hearings and evidence are required and discretion vested in
the public agency is by way of administrative mandamus. “Any action or proceeding to attack,
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review, set aside, void or annul a determination, finding, or decision of a public agency, made as
a result of a proceeding in which by law a hearing is required to be given, evidence is required to
be taken and discretion in the determination of facts is vested in a public agency, on the grounds
of noncompliance with the provisions of this division shall be in accordance with the provisions
of Section 1094.5 of the Code of Civil Procedure.” (Pub. Resources Code, § 21168.) The stage
set, we turn to the contentions on appeal.


I. Statute of Limitations
Water Code, section 13330, subdivision (a) provides in relevant part: “Within 30 days after service
of a copy of a decision and order issued by the state board under Section 13320, any aggrieved
party may file with the superior court a petition for a writ of mandate for review thereof.” 4


4 In such a writ proceeding, the “evidence before the court shall consist of the record before
the state board, including the regional board's record, and any other relevant evidence which,
in the judgment of the court, should be considered to effectuate and implement the policies
of this division. In every such case, the court shall exercise its independent judgment on the
evidence.” (Wat. Code, § 13330, subd. (b).)


(1a) It is this 30-day limitation period that the boards and cities contend bars plaintiff's petition. In
this case plaintiff sought judicial review of the State Board's decision but did not file its petition
for a writ of mandate for nearly five months, a period well in excess of the 30-day period required
by this statute. Plaintiff retorts that its action is not time-barred because the only objection it is
now asserting to the Regional Board's orders is the *858  failure to prepare an EIR under CEQA.
Plaintiff urges that the CEQA statute of limitations rather than the Water Code statute of limitations
is applicable.


The statute of limitations applicable to CEQA is found in Public Resources Code section 21167. 5


That section provides a number of limitations periods, which are generally short (30 or 35 days). In
two circumstances an action may be brought within 180 days. These are where a public agency is
carrying out or has approved a project without determining whether it will have a significant effect
on the environment, and where the agency has determined that the project is not subject to CEQA
but has failed to file a notice of the determination. (Pub. Resources Code, § 21167, subds. (a), (d).)
Plaintiff's petition alleged that the boards improperly determined that the project was not subject
to CEQA and since it is undisputed here that notice of determination triggering a 35-day statute
of limitation was not filed by either board, the time period for filing under CEQA was “within
180 days of the public agency's decision to carry out or approve the project ....” (Pub. Resources
Code, § 21167, subd. (d).) Thus, plaintiff's petition was timely filed if the CEQA limitation period
governs this action. *859
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5 Public Resources Code section 21167 provides: “Any action or proceeding to attack, review,
set aside, void, or annul the following acts or decisions of a public agency on grounds
of noncompliance with this division shall be commenced as follows: [¶] An action or
proceeding alleging that a public agency is carrying out or has approved a project which may
have a significant effect on the environment without having determined whether the project
may have a significant effect on the environment shall be commenced within 180 days of
the public agency's decision to carry out or approve the project, or, if a project is undertaken
without a formal decision by the public agency, within 180 days after commencement of
the project. [¶] (b) Any action or proceeding alleging that a public agency has improperly
determined whether a project may have a significant effect on the environment shall be
commenced within 30 days after the filing of the notice required by subdivision (a) of Section
21108 or subdivision (a) of Section 21152. [¶] (c) Any action or proceeding alleging that
an environmental impact report does not comply with the provisions of this division shall
be commenced within 30 days after the filing of the notice required by subdivision (a) of
Section 21108 or subdivision (a) of Section 21152 by the lead agency. [¶] (d) Any action
or proceeding alleging that a public agency has improperly determined that a project is not
subject to the provisions of this division pursuant to subdivision (b) of Section 21080 or
pursuant to Section 21085 or 21172 shall be commenced within 35 days after the filing by
the public agency, or person specified in subdivision (b) or (c) of Section 21065, of the notice
authorized by subdivision (b) of Section 21108 or subdivision (b) of Section 21152. If such
notice has not been filed, such action or proceeding shall be commenced within 180 days of
the public agency's decision to carry out or approve the project, or, if a project is undertaken
without a formal decision by the public agency, within 180 days after commencement of the
project. [¶] (e) Any action or proceeding alleging that any other act or omission of a public
agency does not comply with the provisions of this division shall be commenced within 30
days after the filing of the notice required by subdivision (a) of Section 21108 or subdivision
(a) of Section 21152.”


For the reasons which follow, we conclude that the CEQA statute of limitations applies when
review is sought on CEQA grounds. First of all, the language of the CEQA statute of limitations
expressly governs when “[a]ny action or proceeding” to review the decisions of any “public
agency” on ground of noncompliance with CEQA must be commenced. (Pub. Resources Code,
§ 21167.) (2) Under settled rules of statutory construction, “a general provision is controlled by
one that is special, the latter being treated as an exception to the former. A specific provision
relating to a particular subject will govern in respect to that subject, as against a general provision,
although the latter, standing alone, would be broad enough to include the subject to which the
more particular provision relates.” (Rose v. State of California (1942) 19 Cal.2d 713, 723-724
[123 P.2d 505].) This rule applies to statutes of limitations and consequently a specific statute
must take precedence over general statutes of limitation. ( 1b), ( 3) Thus, in Walters v. County of
Plumas (1976) 61 Cal.App.3d 460, 469 [132 Cal. Rptr. 174], where one of the issues was whether
a validating statute time limit applied to the claim that the county failed to prepare an EIR, we held
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that “the Environmental Quality Act of 1970 has its own statute of limitations, Public Resources
Code section 21165 et seq., which being specifically applicable, takes precedence over the general
provisions of Code of Civil Procedure section 860.” By a parity of reasoning, the CEQA statute
of limitations also takes precedence over the general provisions of Water Code section 13330.


(1c) Second, the scope of judicial review under the Porter-Cologne Act is incompatible with the
review accorded under CEQA. Under the Water Code, “the court shall exercise its independent
judgment on the evidence.” (Wat. Code. § 13330, subd. (b).) In contrast, under CEQA “The
court shall not exercise its independent judgment on the evidence but shall only determine
whether the act or decision is supported by substantial evidence in the light of the whole
record.” (Pub. Resources Code. § 21168.) It would be anomalous to apply the Water Code
limitation period and yet simultaneously use the different scope of review under CEQA. This
judicial mongrelization has little to commend itself. Indeed, it would be unworkable. Under CEQA,
with certain limited exceptions, the EIR is conclusively presumed to be valid for purposes of its use
by responsible agencies “[i]f no action or proceeding alleging that an environmental impact report
does not comply with the provisions of this division is commenced during the period prescribed
in subdivision (c) of Section 21167 ....” (Pub. Resources Code, § 21167.2.) This conclusive
presumption is triggered by CEQA limitations and not some other statute of limitations applicable
to some particular state agency. Moreover, the Legislature has expressly provided for review of
*860  CEQA decisions made by public agencies and has established a comprehensive statute
of limitations for that review. Nothing in that statute suggests that the nature and timing of the
review depends upon the identity of the state agency involved. Since CEQA applies to every public
agency, many of which have their own statute of limitations for ordinary review purposes, literally
scores of limitation periods might arguably govern review of CEQA decisions. Such a chameleonic
construction would render the CEQA periods at best superfluous and at worst a trap for the unwary
petitioner. Furthermore, when the Legislature has intended that the state and regional boards would
be exempt from the requirements of CEQA it has expressly so stated. Thus in Water Code section
13389, a provision we consider below, when the orders are required by the Federal Water Pollution
Control Act, the boards are explicitly relieved of the duty “to comply with the provisions of Chapter
3 (commencing with Section 21100) of Division 13 of the Public Resources Code [the CEQA
chapter dealing with state agencies, boards and commissions] prior to the adoption of any waste
discharge requirement ....” Nothing in any other Porter-Cologne Act statute expressly relieves any
aggrieved party of the duty to comply with the CEQA limitations for commencing an action to
review CEQA decisions. Finally, we are enjoined as a matter of public policy to interpret CEQA “in
such manner as to afford the fullest possible protection to the environment within the reasonable
scope of the statutory language.” ( Friends of Mammoth v. Board of Supervisors, supra, 8 Cal.3d
at p. 259.) That injunction precludes our substituting some shorter statute of limitations for the
CEQA limitation periods. In sum, the language of the statute, the structure of the statutory scheme,
the rules of construction, and the dictates of public policy all lead inexorably to the conclusion that
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the CEQA statute of limitations governs the timing of judicial actions to review CEQA actions
and decisions.


The Attorney General replies that it is only in rare cases that regional board orders are subject to
CEQA requirements and that most writ proceedings involving the water boards seek review of
matters unrelated to CEQA. That argument hardly rebuts the contention that CEQA limitations
apply when review is actually sought for CEQA issues. Undeterred, the Attorney General replies
that to hold that CEQA claims are subject to one limitation period while Porter-Cologne Act
claims are subject to another would produce absurd results with two separate writ petitions filed
at different times. Under this scenario, judicial economy would be squandered amid the spectre of
inconsistent results. Although not the case here, we concede the possibility that a petitioner may
well raise both CEQA and non-CEQA grounds in its writ application. The solution is to require
one timely filing for all of the separate claims. (4a) Thus when a petitioner *861  seeks review of
a decision of a public agency on both CEQA and non-CEQA grounds, the petition must be timely
filed for each claim. If not timely filed, the petitioner is foreclosed from obtaining review of those
claims which are timebarred. The application of different statute of limitations to separate claims
in one writ proceeding is not uncommon. Thus, for example, in California Manufacturers Assn.
v. Industrial Welfare Com. (1980) 109 Cal. App.3d 95 [167 Cal. Rptr. 203], petitioner sought a
writ of mandate to invalidate orders of the Industrial Welfare Commission regulating the wages,
hours and conditions of the employment in certain industries. One of the several grounds advanced
was that the commission failed to comply with CEQA prior to its promulgation of the challenged
orders. Although orders of the Commission are subject to ordinary judicial review (Lab. Code,
§ 1190), the trial court held that the association was barred from asserting CEQA claims by the
CEQA statute of limitations contained in Public Resources Code section 21167, subdivisions (b)
and (e). The Court of Appeal agreed that the claims were barred by the CEQA statute of limitations
and affirmed. ( Id., at p. 125.) Implicit in this holding is the determination that when CEQA claims
are joined with other grounds in an administrative mandamus proceeding, the CEQA statute of
limitation applies to the CEQA claims and not the ordinary limitation period generally applicable
to judicial review of the agency's decisions.


(1d), ( 4)(See fn. 6.) In short, we hold that the trial court erred in denying plaintiff's petition on
the ground that it was untimely under Water Code section 13330. 6  But that error does not end the
matter or compel reversal. It has long been “the rule that a correct decision of the trial court must
be affirmed on appeal even if it is based on erroneous reasons.” (People v. Braeseke (1979) 25
Cal.3d 691, 700 [159 Cal. Rptr. 684]; see also 9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, §
259, p. 266.) In addition *862  to the statute of limitation defense, the boards and cities tendered
other grounds. Because they are entitled to have the judgment upheld if it was legally correct even
though entered for the wrong reason, we turn to the remaining contentions.
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6 Plaintiff also contends that, in any event, it was entitled pursue this action even if the CEQA
statute of limitations did not apply because the Water Code limitation period does not apply to
“other civil remedies.” (Wat. Code, § 13330, subd. (a).) We reject this alternative contention.
The purpose of the “other civil remedies” exclusion is clear. The decisions of the state
and regional boards with respect to wastewater discharge requirements do not immunize
the actions of the discharger from other regulations or actions. Pursuant to Water Code
section 13002, cities and counties may regulate water discharges and may declare and abate
nuisances, the Attorney General may act to enjoin any pollution or nuisance, other state
agencies may enforce and administer other laws, and private citizens may maintain an action
against a nuisance or for relief against contamination or pollution, all without limitation by
the decisions or rulings of the state or regional boards. (See People v. City of Los Angeles
(1958) 160 Cal.App.2d 494, 502-503 [325 P.2d 639].) In such actions the moving party will
not be precluded from pursuing a remedy for the failure to have pursued judicial review of
the state and regional board's action. (Wat. Code, § 13330, subd. (a).) However, where the
moving party seeks direct judicial review of the state and regional board decisions unrelated
to CEQA, then it must comply with the requirements of section 13330, subdivision (a).


II. Exemption for Waste Discharges
(6) We first dispose of the cities' contention that compliance with CEQA was exempted by Water
Code section 13389. That section provides: “Neither the state board nor the regional boards shall
be required to comply with the provisions of Chapter 3 (commencing with Section 21100) of
Division 13 of the Public Resources Code prior to the adoption of any waste discharge requirement,
except requirements for new sources as defined in the Federal Water Pollution Control Act or acts
amendatory thereof or supplementary thereto.”


The cities argue that since the challenged orders of the Regional Board established waste discharge
requirements, this section exempted it from complying with CEQA prior to adopting them. In
support of their position, they rely upon Pacific Water Conditioning Assn., Inc. v. City Council,
supra, 73 Cal.App.3d 546. There the court concluded that the “Regional Board could and did
properly prescribe waste discharge requirements for City [of Riverside] without preparation of an
EIR under the specific exemption of Water Code section 13389.” ( Id., at p. 555.) The flaw in
this argument, as plaintiff correctly notes, is that both the cities and the Pacific Water court ignore
the limitation placed upon this exemption by Water Code section 13372. This section provides
that the “provisions of this chapter [which includes section 13389] shall apply only to actions
required under the Federal Water Pollution Control Act, as amended.” The challenged orders here
were issued under the exclusive authority of the Porter-Cologne Act and were not required by the
Federal Water Pollution Control Act. The cities do not contend otherwise. By terms of the statutes
read as a whole, the exemption under Water Code section 13389 simply does not apply in this case,
a point conceded by the boards. Our agreement with plaintiff, however, stops here.
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III. Challenged Orders Were No Longer Subject to Review
(7a) We agree with the boards and the cities that plaintiff may not now attack the Regional Board's
discharge order under CEQA, not because its petition was untimely filed but rather because on
the merits the reestablishment of discharge requirements within levels previously approved under
*863  CEQA was not a new project subject to a new EIR. ( 8) It is true that a project, by definition,
includes “[a]ctivities involving the issuance to a person of a lease, permit, license, certificate, or
other entitlement for use by one or more public agencies.” (Pub. Resources Code, § 21065, subd.
(c).) But it is equally true that a project “means the whole of an action, which has a potential
for resulting in a physical change in the environment ....” (Cal. Admin. Code, tit. 14, § 15378,
subd. (a).) It refers to the underlying activity which may be subject to approval by one or more
governmental agencies; it does not refer to each of the several approvals sequentially issued by
different agencies. “The term 'project' does not mean each separate governmental approval.” (Cal.
Admin. Code, tit. 14, § 15378, subd. (c). See also Orinda Assn. v. Board of Supervisors (1986)
182 Cal.App.3d 1145, 1171-1172 [227 Cal.Rptr. 688].)


(7b) In this case the project for which an EIR was required was the expansion of the cities'
wastewater treatment plant. A final EIR was prepared for that project, and a negative declaration
was prepared for the addition of new percolation ponds. Both of those CEQA actions have long
been final and cannot be challenged at this time. The reestablishment of discharge requirements
within previously approved levels is merely a separate governmental reapproval of the original
project and does not itself constitute a new project under CEQA. Unless a subsequent or
supplemental EIR is required, the original CEQA actions are conclusive as to the regional and state
boards. (Pub. Resources Code, §§ 21080.1, 21167.2.) A subsequent or supplemental EIR may be
required where substantial changes are proposed in the project, there are substantial changes in the
circumstances under which the project is undertaken which require a major revision in the EIR,
or there is new information which was not known and could not have been known at the time of
the EIR. (Pub. Resources Code, § 21166.) Plaintiff has not claimed that any of these conditions
exist; instead it claims that the order for discharge requirements permitting a return to the original
approved capacity is itself a project which requires a new EIR. That claim is untenable. When, as
here, “an environmental impact report has been prepared for a project pursuant to this division,
no subsequent or supplemental environmental impact report shall be required by the lead agency
or by any responsible agency, unless one or more of [specified] events occurs ....” Since none of
those events occurred in this case, no additional EIR was required. 7  *864


7 Moreover, in the event a subsequent or supplementary EIR were required it would be the duty
of the cities, as the “lead agency” to prepare it. (Bakman v. Department of Transportation
(1979) 99 Cal.App.3d 665, 679-680 [160 Cal.Rptr. 583].)


IV. Existing Facilities Exemption
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(9) Finally, we also agree with the boards and cities that the waste discharge requirements
set by the Regional Board were exempt from CEQA under the “[e]xisting facility” categorical
exemption. (Cal. Admin. Code, tit. 14, §§ 15301, subd. (b), 15302. See Pub. Resources Code,
§§ 21083, 21084, 21087.) Public Resources Code section 21084 directs the Office of Planning
and Research to prepare and develop proposed guidelines for the implementation of CEQA. The
Legislature has further directed that the guidelines 'shall include a list of classes of projects which
have been determined not to have a significant effect on the environment and which shall be
exempt from the provisions of this division.“ (Pub. Resources Code, § 21084, subd. (a); see also
Lewis v. Seventeenth Dist. Agricultural Assn. (1985) 165 Cal.App.3d 823, 835-838 [211 Cal.Rptr.
884] (conc. opn. of Blease, J.) In compliance with these directives, guidelines for categorical
exemptions of certain classes of projects have been promulgated. One of those classes ”consists
of the operation, repair, maintenance, or minor alteration of existing public or private structures,
facilities, mechanical equipment, or topographical features, involving negligible or no expansion
of use beyond that previously existing, including but not limited to: ... [¶] (b) Existing facilities of
both investor and publicly-owned utilities used to provide electric power, natural gas, sewerage,
or other public utility services. “ (Cal. Admin. Code. tit. 14, § 15301, subd. (b).)


The cities fully complied with CEQA in building the facility to treat 6.1 mgd, and in adding
percolation ponds to the facility. As we have recounted, in the exercise of its authority the Regional
Board approved usage up to 6.1 mgd. Thereafter, in view of certain violations, the Regional Board
imposed a reduction upon the cities. In response, the cities thereafter took remedial action and
complied with CEQA in that undertaking. In the most recent orders the original capacity was
restored. Since the project was originally built and approved for 6.1 mgd in full compliance with
CEQA, the order restoring that capacity related to an existing facility and was exempt from CEQA.


Plaintiff asserts ex cathedra that a substantial expansion of use was authorized by the challenged
orders and hence the categorical exemption for an existing facility does not apply here. That
assertion is rebutted by the express finding of the State Board: ”[Plaintiff] claims that the increase in
flow allowed by the requirements may have a significant effect on the environment, and constitutes
a major addition to the facility. It is not necessary to consider, however, the magnitude of the
increases from 5.15 mgd to 6.1 *865  mgd, since the original EIR clearly considered even a larger
flow than this—6.4 mgd. The exemption for existing facilities has been properly applied in this
case.“ We agree.


The judgment is affirmed.


Blease, Acting P. J., and Carr, J., concurred.
A petition for a rehearing was denied July 9, 1987. *866
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Supreme Court of California


ROSALBA CORTEZ, Plaintiff and Appellant,
v.


PUROLATOR AIR FILTRATION PRODUCTS COMPANY, Defendant and Appellant.


No. S071934.
June 5, 2000.


SUMMARY


A former employee brought an action against her former employer for failure to pay overtime
wages. Plaintiff sought overtime pay that had accrued as a result of the failure of defendant's
predecessor company to comply with certain regulations when it changed its workers' weekly
schedules from five 8-hour days to four 10-hour or longer days. In addition to her individual cause
of action, plaintiff prosecuted an Unfair Competition Law (UCL) (Bus. & Prof. Code, § 17200 et
seq.) claim for unfair business practices seeking restitution of the overtime wages withheld from
her and the other employees. Plaintiff prevailed on her individual cause of action, since defendant
was unable to provide adequate documentation that the employees had agreed to a schedule that
excepted the company from the requirement of paying overtime after eight hours in one day, and the
trial court awarded her attorney fees. However, the court denied her request for restitution, finding
that, since injunctive relief was not appropriate, restitution was unavailable. (Superior Court of
Sonoma County, No. 206318, Mark Tansil, Judge.) The Court of Appeal, First Dist., Div. Two,
Nos. A075456 and A078523, reversed the trial court's judgment insofar as it denied relief on the
UCL cause of action, and otherwise affirmed.


The Supreme Court affirmed the judgment of the Court of Appeal and remanded the matter.
The court held that Bus. & Prof. Code, § 17203 (court may make any order necessary to restore
money or property to any person from whom it was obtained through unfair business practice),
authorizes an order compelling a defendant to pay unlawfully withheld wages as a restitutionary
remedy in a UCL action. In this case, disgorgement to a fluid recovery fund of all profits defendant
may have earned by withholding overtime wages was not permitted, in light of the holding in a
companion case that the UCL does not authorize fluid recovery in a representative UCL action.
However, defendant could properly be compelled to restore unpaid wages to its employees and
former employees. The order was not one for payment of damages, which are not available under
*164  Bus. & Prof. Code, § 17203. Rather, once earned, the unpaid wages became property to
which the employees were entitled. Failure to promptly pay those wages was unlawful and thus
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an unfair business practice. (Opinion by Baxter, J., with George, C. J., Mosk, Kennard, Chin and
Brown, JJ., concurring. Concurring opinion by Werdegar, J. (see p. 181).)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Unfair Competition § 10--Actions--Damages and Injunctive Relief-- Availability of Damages.
An action under the unfair competition law (Bus. & Prof. Code, § 17200 et seq.) is an equitable
action by means of which a plaintiff may recover money or property obtained from the plaintiff
or persons represented by the plaintiff through unfair or unlawful business practices. It is not an
all-purpose substitute for a tort or contract action. Damages are not available under Bus. & Prof.
Code, § 17203, which expressly authorizes orders necessary to restore money or property to any
person from whom the money or property was obtained through an unfair business practice.


(2)
Unfair Competition § 10--Actions--Remedies--Unfair Business Practices-- Recoverability of
Unlawfully Withheld Wages as Restitution:Labor § 11--Wages.
In a former employee's action against her former employer seeking overtime pay that had accrued
as a result of the employer's predecessor's failure to comply with certain regulations when it
changed its workers' weekly schedules from five 8-hour days to four 10-hour or longer days,
the trial court erred in denying plaintiff and the other employees restitution under the unfair
competition law (UCL) (Bus. & Prof. Code, § 17200 et seq.). Bus. & Prof. Code, § 17203 (court
may make any order necessary to restore money or property to any person from whom it was
obtained through unfair business practice), authorizes an order compelling a defendant to pay
unlawfully withheld wages as a restitutionary remedy in a UCL action. Such unlawfully withheld
wages are property of the employee within the meaning of the UCL. An order that a business pay
an employee unlawfully withheld wages is consistent with the legislative intent underlying the
provision in the statute authorizing any orders necessary to restore to a person money or property
acquired by means of an unfair business practice. In this case, disgorgement to a fluid recovery
fund of all profits defendant may have earned by withholding overtime wages was not permitted,
in light of the holding in a companion case that the *165  UCL does not authorize fluid recovery in
a representative UCL action. However, defendant could properly be compelled to restore unpaid
wages to its employees and former employees. The order was not one for payment of damages,
which are not available under Bus. & Prof. Code, § 17203. Rather, once earned, the unpaid wages
became property to which the employees were entitled. Failure to promptly pay those wages was
unlawful and thus an unfair business practice.
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[See 2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency and Employment, § 314; 11 Witkin,
Summary of Cal. Law (9th ed. 1990) Equity, § 93 et seq.]


(3)
Unfair Competition § 8--Actions--Limitations Period.
Any cause of action under the unfair competition law (Bus. & Prof. Code, § 17200 et seq.) is
subject to the four-year limitations period created by Bus. & Prof. Code, § 17208.


(4)
Statutes § 28--Construction--Language.
When statutory language is clear, judicial construction is neither necessary nor proper.


(5)
Unfair Competition § 10--Actions--Remedies--Nature and Purpose-- Equitable Defenses--
Discretion of Court.
Equitable defenses may not be asserted to wholly defeat an unfair competition law (UCL) (Bus.
& Prof. Code, § 17200 et seq.) cause of action, since such actions arise out of unlawful conduct.
UCL remedies are cumulative to remedies available under other laws and, as Bus. & Prof. Code,
§ 17203, indicates, have an independent purpose-deterrence of and restitution for unfair business
practices. Therefore, what would otherwise be equitable defenses may be considered by the court
when the court exercises its discretion over which, if any, remedies authorized by § 17203 should
be awarded. Section 17203 does not mandate restitutionary or injunctive relief when an unfair
business practice has been shown. Rather, it provides that the court may make such orders or
judgments as may be necessary to prevent the use or employment of any practice that constitutes
unfair competition or to restore money or property. That is a grant of broad equitable power. In
addition to those defenses that might be asserted to a charge of violation of the statute that underlies
a UCL action, a UCL defendant may assert equitable considerations. In deciding whether to grant
the remedy or remedies sought by a UCL plaintiff, the court must consider the equities between
the parties, to ensure an equitable result.


(6)
Unfair Competition § 3--Unfair Competition Law--Unfair Business Practices--Strict Liability for
Property or Monetary Losses.
*166  Normally, in an action under the unfair competition law (UCL) ( Bus. & Prof. Code, §
17200 et seq.), the plaintiff need not show that the defendant intended to injure anyone through
its unfair or unlawful conduct. The UCL imposes strict liability when property or monetary losses
are occasioned by conduct that constitutes an unfair business practice.
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BAXTER, J.


In this matter, a companion to Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th
116 [96 Cal.Rptr.2d 485, 999 P.2d 718] (Kraus), we address additional issues arising out of a
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representative action brought under the unfair competition law (UCL). (Bus. & Prof. Code, §
17200 et seq.) 1  Defendant and petitioner Purolator Air Filtration Products Company (Purolator)
contends, as did the defendants in Kraus, that failure to certify this action as a class action denied
it due process. It also argues that the Court of Appeal erred in holding that an order to disgorge
the benefit of failing to pay statutorily mandated overtime wages is a monetary remedy *168
authorized by section 17203, 2  that equitable defenses may not be asserted in a UCL action for
unpaid wages, and that the four-year statute of limitations of section 17208 3  governs, rather than
the three-year period of limitations of Code of Civil Procedure section 338, subdivision (a), that
would otherwise apply in an action to recover unpaid overtime brought pursuant to Labor Code
section 1194.


1 Unless otherwise indicated, all statutory references are to the Business and Professions Code.


2 Cortez asks that the court take judicial notice of the 1994 action, Facet Enterprises v.
Servodyne Corporation (Super. Ct. Sonoma County, 1994, No. 209417), in which Purolator
seeks equitable indemnity for any losses it might suffer in the instant case. Purolator opposes
the request, advising that the action is on file in the Sonoma County Superior Court and
asserting (correctly) that the action is irrelevant to the issues in this case. The request is
denied for that reason.
Cortez also asks that we take judicial notice of legislative rejection of a proposed one-year
statute of limitation when section 17208 was adopted. We need not consider that legislative
history as the statute is not ambiguous. We nonetheless grant the request.
Amicus curiae United Services Automobile Association requests judicial notice of the
amicus curiae brief addressing the due process issues that it filed in Kraus. This request is
also granted.
Amicus curiae State Farm Mutual Automobile Insurance Company asks that we take judicial
notice of what it describes as a summary of relevant provisions of legislative amendments
to the UCL. This “summary” is a document prepared by State Farm and is not subject to
judicial notice. Amicus curiae also asks that we take judicial notice of the actual text of
the amendments, attaching photocopies of parts of West's and Deering's annotated codes in
which the code sections and history appear. Judicial notice of these materials is unnecessary.
Finally, State Farm asks that we take judicial notice of two articles from the January and
July 1933 issues of Western Advertising magazine, which it asserts may appropriately be
judicially noticed as legislative history. Inasmuch as there is no indication that these articles
were considered by the Legislature, judicial notice for that purpose is not warranted. The
request for judicial notice is therefore denied in its entirety.


3 Section 17208: “Any action to enforce any cause of action pursuant to this chapter shall be
commenced within four years after the cause of action accrued....”
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Consistent with our conclusion in Kraus, supra, 23 Cal.4th 116, that the UCL does not authorize
fluid recovery in a representative UCL action, we conclude here that, while disgorgement to a
fluid recovery fund of all profit defendant may have earned by withholding overtime wages is
not permitted, defendant may be compelled to restore unpaid wages to its employees and former
employees. Once earned, those unpaid wages became property to which the employees were
entitled. Failure to promptly pay those wages was unlawful and thus an unfair business practice.
Section 17203 expressly authorizes orders necessary to restore money or property to any person in
interest from whom the money or property has been obtained through an unfair business practice.


We also conclude that, while the Court of Appeal correctly rejected defendant's statute of
limitations claim, equitable considerations may guide the court in fashioning the appropriate
remedy in a UCL action. *169


We shall, therefore, affirm the judgment of the Court of Appeal as modified to direct the trial court
to proceed in conformity with these conclusions.


I. Background
On November 2, 1993, plaintiff Rosalba Cortez filed an action “on behalf of herself and the general
public” denominated a “Complaint for Restitution, Penalties, and Attorney's Fees for Failure to
Pay Overtime Wages. (Bus. & Prof. Code, § 17200; Lab. Code, §§ 1194, 1198.)” The complaint
alleged in substance that plaintiff had been a production worker at the Santa Rosa plant operated
by defendant's predecessor in interest Servodyne Corporation from June 20, 1990, until May 11,
1993. Throughout that time plaintiff and other manufacturing workers at the plant worked four
consecutive 10-hour or longer days per week. The first cause of action, “Unfair Business Practices-
Failure to Pay Overtime,” alleged that an applicable Industrial Welfare Commission wage order
mandated payment of overtime of one and one-half the regular rate of pay for hours worked in
excess of eight hours in a workday and double the rate of pay for hours worked in excess of 12
hours a day, and that she and the other production workers suffered a loss of wages in the amount of
that overtime pay that was not paid to them. This cause of action also alleged that defendant failed
to pay overtime wages promptly on termination of the employees as mandated by Labor Code
section 203. These omissions were alleged to constitute an unfair business practice proscribed by
section 17200. 4


4 Section 17200: “As used in this chapter, unfair competition shall mean and include any
unlawful, unfair or fraudulent business act or practice and unfair, deceptive, untrue or
misleading advertising and any act prohibited by Chapter 1 (commencing with Section
17500) of Part 3 of Division 7 of the Business and Professions Code.”
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The second cause of action, “Failure to Pay Overtime,” apparently one under Labor Code section
1194, 5  alleged that defendant had failed to pay overtime wages to plaintiff, and sought both those
wages and a Labor Code section 203 6  penalty for failure to pay those wages at the time of her
termination. *170


5 Labor Code section 1194: “(a) Notwithstanding any agreement to work for a lesser wage, any
employee receiving less than the legal minimum wage or the legal overtime compensation
applicable to the employee is entitled to recover in a civil action the unpaid balance of the
full amount of this minimum wage or overtime compensation, including interest thereon,
reasonable attorney's fees, and costs of suit.”


6 At the time of this action Labor Code section 203 provided: “If an employer willfully fails to
pay, without abatement or reduction, in accordance with Sections 201, 201.5, and 202, any
wages of an employee who is discharged or who quits, the wages of such employees shall
continue as a penalty from the due date thereof at the same rate until paid or until an action
therefor is commenced; but such wages shall not continue for more than 30 days.... [¶] Suit
may be filed for such penalties at any time before the expiration of the statute of limitations
on an action for the wages from which the penalties arise.” (Stats. 1975, ch. 43, § 1, p. 75.)


Plaintiff sought restitution to her and the other employees of the unpaid overtime pursuant to
section 17203, with interest, and waiting time penalties for the alleged violations of Labor Code
section 203. She also sought injunctive relief in the form of an order requiring defendant to give
notice to persons to whom restitution was owing of the means by which to file for restitution,
the disgorgement of unpaid overtime wages which could not be restored directly to the persons
to whom they were owed, attorney fees, and costs of suit. As an affirmative defense, Purolator
asserted the failure of plaintiff to bring the action as a class action, but did not raise that issue again
until it moved unsuccessfully to strike the first cause of action.


Following a nonjury trial the court found that defendant had failed to meet its burden of
demonstrating that it was exempt from the applicable wage order by virtue of an employee
ratification of the four-day 10-hour workweek. The court therefore awarded plaintiff the overtime
pay, interest, and penalty she sought on her own behalf. It denied the requested injunction, however,
finding that defendant had believed in good faith it was exempt and had immediately abandoned
the four-day schedule when it learned otherwise. 7  There being no threat of a repeated violation, an
injunction was not warranted. The court then ruled that it was without power to order restitution on
behalf of other, absent, employees because that relief could only be ancillary to injunctive relief.
Judgment was entered accordingly. Plaintiff appealed from the judgment insofar as it denied relief
on her UCL cause of action on behalf of other employees. Defendant appealed from the judgment
insofar as it granted relief to plaintiff on her individual cause of action.
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7 Evidence was offered that the 10-hour four-day practice was in place when defendant
Purolator acquired the plant from Servodyne in 1988. While there was also evidence that
the employees had been polled and were in favor of changing to the 10-hour four-day week
when this action was filed, no written record of employee ratification of the work hours
could be located.


After the superior court judgment was rendered, but before the appeal was heard, this court held,
in ABC Internat. Traders, Inc. v. Matsushita Electric Corp. (1997) 14 Cal.4th 1247, 1271 [61
Cal.Rptr.2d 112, 931 P.2d 290] (ABC Internat. Traders), that section 17203 authorizes an order
for restitution regardless of whether an injunction to prohibit future violations issues. Defendant
acknowledged that the trial court's basis for denying relief to plaintiff on the UCL cause of action
was inconsistent with ABC Internat. *171  Traders. As pertinent here, however, it argued that
the judgment denying relief should be affirmed nonetheless because plaintiff lacked standing to
seek restitution on behalf of the other employees and a judgment ordering payment of the unpaid
overtime wages would award damages, not restitution.


The Court of Appeal assumed that Purolator raised the class certification issue in a timely manner.
Relying on Bronco Wine Co. v. Frank A. Logoluso Farms (1989) 214 Cal.App.3d 699 [262
Cal.Rptr. 899], defendant argued in support of its standing claim that the action had to be brought
as a class action. The Court of Appeal rejected that argument. It held that no due process concerns
were implicated by use of the UCL procedure in this case because the trial court had before it
the identity of all the workers, the hours worked, wages paid, and the amount of overtime paid
to them. Purolator had the opportunity to offer evidence on who was owed backpay and was not
denied the opportunity to be heard. Since the statute of limitations had run, there was no possibility
that nonparties would pursue their own remedies against Purolator. For that reason, and because
Purolator failed to demonstrate that a class action would have been advantageous, the trial court
did not err in refusing to require a class action.


Defendant's argument that unpaid wages are damages that are not available in a UCL action was
also rejected. The Court of Appeal majority reasoned that plaintiff was not seeking compensation
for an injury the employees had sustained, which would have constituted damages. She was
claiming that defendant profited from breaking the law, and sought disgorgement of the unlawfully
obtained benefit. The amount of unpaid wages was simply the measure of the wrongful benefit
to the employer, not damages. Because disgorgement would restore the employees to the position
in which they would have been were it not for the employer's illegal conduct, the remedy was
equitable in nature and recoverable under section 17203 in a UCL action. The court declined to
apply Californians for Population Stabilization v. Hewlett-Packard Co. (1997) 58 Cal.App.4th
273 [67 Cal.Rptr.2d 621], or Tippett v. Terich (1995) 37 Cal.App.4th 1517, 1537 [44 Cal.Rptr.2d
862], both of which held that unpaid wages are damages that are not recoverable in a section 17200
action. Neither opinion, this Court of Appeal majority explained, provided any analysis to support
the conclusion that unpaid wages may not be recovered in a UCL action. The conclusion, the Court
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of Appeal reasoned, conflicted with federal authority (Teamsters v. Terry (1990) 494 U.S. 558, 570
[110 S.Ct. 1339, 1347, 108 L.Ed.2d 519]) *172  which held that a remedy is not solely a legal
remedy simply because a monetary award is sought. 8


8 The question in Teamsters v. Terry, supra, 494 U.S. 558, was whether plaintiffs, who sought
compensatory damages for lost wages and health benefits, in a duty of fair representation suit
against a union, were entitled to a jury trial. The court held that compensatory damages are
legal relief, that although damages may be equitable when they are restitutionary in an action
for disgorgement of improper profits the relief sought in that case was not restitutionary
because the backpay was not money wrongfully held by the union, and that Congress had not
made backpay a form of equitable relief as it had done under title VII of the Civil Rights Act
of 1964. (42 U.S.C. § 2000e et seq.) In reaching its conclusion that the plaintiffs sought a legal
remedy, the court said in passing: “This Court has not ... held that 'any award of monetary
relief must necessarily be ”legal“ relief.' ” (494 U.S. at p. 570 [110 S.Ct. at p. 1342].)
The question in this case is not a Seventh Amendment issue or the abstract question of
whether legal or equitable relief is sought, however. The question is whether an order
awarding unpaid wages is authorized by the UCL.


Concurring reluctantly in the majority opinion, Acting Presiding Justice Haerle expressed concern
that the court had departed from the traditional distinction between restitution and damages. He
concurred nonetheless in the belief that this court had expanded the concept of restitution in ABC
Internat. Traders.


The Court of Appeal therefore reversed the judgment of the superior court insofar as it denied
relief on the UCL cause of action. This court granted defendant's petition for review to consider
defendant's claims that (1) an award of restitution to persons who are not parties to the action in
a representative UCL action by a private individual is constitutionally impermissible unless the
action is certified as a class action, and (2) that a UCL judgment for disgorgement of unpaid wages
awards damages, not restitution, and for that reason is not authorized by section 17203.


Our decision in Kraus, supra, 23 Cal.4th 116, is dispositive of defendant's first claim. Fluid
recovery is not authorized in a UCL action that is not certified as a class action. For that reason the
trial court may not make an order for disgorgement of all benefits defendant may have received
from failing to pay overtime wages. It may only order restitution to persons from whom money or
property has been unfairly or unlawfully obtained. Thus, if wages are property subject to a UCL
restitutionary order, the court may order payment to the employees of any overtime pay they did
not receive during the applicable time period. We therefore address defendant's arguments that an
award of backpay is not a monetary remedy authorized by the UCL, the statute of limitations issue,
and the equitable defenses question. *173



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990051552&pubNum=708&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_708_1347&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1347 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990051552&pubNum=708&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_708_1347&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1347 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990051552&pubNum=780&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS2000E&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990051552&pubNum=708&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_708_1342&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1342 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17203&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=23CAL4TH116&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Cortez v. Purolator Air Filtration Products Co., 23 Cal.4th 163 (2000)
999 P.2d 706, 96 Cal.Rptr.2d 518, 00 Cal. Daily Op. Serv. 4382...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 10


II. Discussion


A. Unlawfully withheld wages may be recovered as restitution in a UCL action.
Section 17203, under the authority of which a restitutionary order may be made, provides: “Any
person who engages, has engaged, or proposes to engage in unfair competition may be enjoined
in any court of competent jurisdiction. The court may make such orders or judgments, including
the appointment of a receiver, as may be necessary to prevent the use or employment by any
person of any practice which constitutes unfair competition, as defined in this chapter, or as may
be necessary to restore to any person in interest any money or property, real or personal, which
may have been acquired by means of such unfair competition.” (Italics added.)


(1) A UCL action is an equitable action by means of which a plaintiff may recover money
or property obtained from the plaintiff or persons represented by the plaintiff through unfair
or unlawful business practices. It is not an all-purpose substitute for a tort or contract action.
“[D]amages are not available under section 17203. (Dean Witter Reynolds, Inc. v. Superior Court
(1989) 211 Cal.App.3d 758, 774 [259 Cal.Rptr. 789]; Industrial Indemnity Co. v. Superior Court
(1989) 209 Cal.App.3d 1093, 1095-1097 [257 Cal.Rptr. 655]; 11 Witkin, Summary of Cal. Law
(9th ed. 1990) Equity, § 95, p. 776; see also Chern v. Bank of America (1976) 15 Cal.3d 866,
875 [127 Cal.Rptr. 110, 544 P.2d 1310] [interpreting the nearly identical language of section
17535].)” (Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1266 [10 Cal.Rptr.2d 538,
833 P.2d 545] (Bank of the West).)


In Dean Witter Reynolds, Inc. v. Superior Court, supra, 211 Cal.App.3d 758, 774, on which Bank
of the West relied in part, the Court of Appeal, after considering the history of the amendment to
section 17535, explained its conclusion that compensatory damages are not available in a UCL
action: “We believe this interpretation is consistent with the legislative history of congruent 1972
amendments to the false advertising law. Both Senate and Assembly sources indicate that the
Legislature was concerned to affirm the 'general equity power' of the courts, particularly the power
to order restitution. (Assem. Com. on Judiciary, Analysis of Assem. Bill No. 1763 (1972 Reg.
Sess.) May 1, 1972; see Sen. Com. on Judiciary, Analysis of Assem. Bill No. 1763 (1972 Reg.
Sess.) undated.) The exclusion of claims for compensatory damages is also consistent with the
overarching legislative concern to provide a streamlined procedure for the prevention of ongoing
or *174  threatened acts of unfair competition. To permit individual claims for compensatory
damages to be pursued as part of such a procedure would tend to thwart this objective by requiring
the court to deal with a variety of damage issues of a higher order of complexity.”


(2) Plaintiff contends that a court of equity may award sums that should have been paid in wages
as restitution. Defendant argues strenuously that unpaid wages in any form are damages and the
court lacks power to award them in a UCL action.
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Civil Code section 3281 defines “damages”: “Every person who suffers detriment from the
unlawful act or omission of another, may recover from the person in fault a compensation therefor
in money, which is called damages.” Under this definition unpaid wages might be recovered
as damages in a civil suit for breach of contract or one premised on fraud or misrepresentation
theories. It does not follow, however, that when the failure to pay wages violates the Labor Code
and therefore constitutes an unfair business practice the wages owed may not be recovered as
restitution in a UCL action.


“Damages,” as that term is used to describe monetary awards, may include a restitutionary element,
but when the concepts overlap, the latter is easily identifiable. Damages for fraud are an example.
In a fraud action the court may award as damages money fraudulently taken from the plaintiff. Civil
Code section 3343, subdivision (a), provides: “One defrauded in the purchase, sale or exchange
of property is entitled to recover the difference between the actual value of that with which the
defrauded person parted and the actual value of that which he received, together with any additional
damage arising from the particular transaction ....” Thus, while the award of damages may be
greater than the sum fraudulently acquired from the plaintiff, the award includes an element of
restitution—the return of the excess of what the plaintiff gave the defendant over the value of
what the plaintiff received. To that extent the award of damages literally includes restitution. By
contrast, a damages award in a negligence action in tort may include monetary compensation for
lost wages, pain and suffering, physical injury, and property damage. (Civ. Code, § 3333.) That
damage award would not include an element of restitution.


As Justice Haerle observed, this court has held that wrongfully withheld salary payments are
“damages” under Civil Code section 3281 et seq. (Olson v. Cory (1983) 35 Cal.3d 390, 402 [197
Cal.Rptr. 843, 673 P.2d 720] [back salary and pension payments are damages on which Civ. Code,
§ 3287 authorizes interest]; *175  Sanders v. City of Los Angeles (1970) 3 Cal.3d 252, 262-263
[90 Cal.Rptr. 169, 475 P.2d 201] [action to recover retroactive pay increases is action for damages
within meaning of Civ. Code, § 3287]; Benson v. City of Los Angeles (1963) 60 Cal.2d 355,
365-366 [33 Cal.Rptr. 257, 384 P.2d 649] [pension benefits sought in action for breach of contract
are damages on which prejudgment interest is payable under Civ. Code, § 3287].) None of those
decisions arose out of a UCL action, however. Whether those payments might also constitute
restitution or whether the court could order such payment in the exercise of its equitable power
in a UCL action was not in issue.


Both Californians for Population Stabilization v. Hewlett-Packard Co., supra, 58 Cal.App.4th
273, and Tippett v. Terich, supra, 37 Cal.App.4th 1517, did consider UCL issues, and each
concluded that unpaid wages may not be recovered in a UCL action. In Californians for Population
Stabilization v. Hewlett-Packard Co., the question was whether attorney fees could be awarded to
counsel for defendant, the prevailing party in the UCL action, under Labor Code section 218.5,
which authorizes fees in actions brought for nonpayment of wages. The court concluded that
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fees were not available because the action was for unfair competition and did not seek unpaid
wages or benefits. The court then stated: “Indeed, unpaid wages are economic damages which are
unavailable in a section 17200 action. (Heller v. Norcal Mutual Ins. Co. (1994) 8 Cal.4th 30, 45
[32 Cal.Rptr.2d 200, 876 P.2d 999]; Bank of the West v. Superior Court[, supra,] 2 Cal.4th 1254,
1266.)” (Californians for Population Stabilization v. Hewlett-Packard Co., supra, 58 Cal.App.4th
at p. 295.) In Tippett v. Terich, supra, 37 Cal.App.4th 1517, the court held that a UCL action was
not available to a plaintiff who sought to compel payment of prevailing wages. “The cause of
action does not support a claim for damages based on the difference between the wages paid and
the prevailing wage. (Bank of the West v. Superior Court, supra, 2 Cal.4th 1254, 1266; People v.
Thomas Shelton Powers, M.D., Inc. (1992) 2 Cal.App.4th 330, 339-344 [3 Cal.Rptr.2d 34]; Dean
Witter Reynolds, Inc. v. Superior Court[, supra], 211 Cal.App.3d 758, 774 ....)” (Id. at p. 1537.)


Bank of the West, supra, 2 Cal.4th 1254, is not dispositive of the status of wages for purposes
of UCL recovery. There we considered only whether a restitutionary UCL award for advertising
injury due to unfair competition was a form of damages covered by the bank's comprehensive
general liability insurance policy. We concluded that, while an award of damages for wrongful
competition might be insurable, an award for a statutory violation, which could only be punitive
or restitutionary, was not. (Id. at p. 1266.)


Plaintiff concedes that backpay awards may be “damages” under Civil Code section 3281. She
contends that the court may, nonetheless, order *176  disgorgement of the amount owed in
backpay as a “restitutionary remedy” under section 17203. She does not address the meaning
of “restore to any person in interest any money or property” as used in section 17203, arguing
in substance that whether unpaid wages are damages is irrelevant because there is no express
provision in the UCL precluding application of UCL remedies to wage violations or to claims
that might also support an action at law for damages. In plaintiff's view, the only question is
whether restitution may be ordered because it meets the historic purpose of restitution in equity
—to preclude unjust enrichment and, with disgorgement, as a favored remedy that is necessary to
protect the public and carry out public policy.


The Court of Appeal majority reasoned that an order for disgorgement of the benefit defendant
received by withholding overtime pay, a benefit measured by the amount of that pay, was not an
award of damages. It was instead a restitutionary remedy that could be fashioned by the court in
the exercise of its equitable power. It followed that disgorgement of benefits a defendant enjoyed
as a result of acts of unfair competition was an available remedy. Plaintiff echoes that reasoning
here, arguing that restitution and disgorgement are available remedies because they are within the
court's equitable powers and are necessary to protect the public from unlawful business practices. 9


9 Identification of the laudable purpose of a statute alone is insufficient to construe the
language of the statute. “To reason from the evils against which the statute is aimed in order
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to determine the scope of the statute while ignoring the language itself of the statute is to
elevate substance over necessary form. The language in which the statute is cast confines
and channels its purpose. Without due attention to the statutory terms, the statute becomes
an open charter, a hunting license to be used where any prosecutor, plaintiff and judge sees
an evil encompassed by the statutes' purpose. To the contrary, statutory interpretation must
start with the words that define and cabin its laudable purposes.” (Delta v. Humane Soc. of
U.S., Inc. (9th Cir. 1995) 50 F.3d 710, 713.)


The Court of Appeal and plaintiff assume that disgorgement of benefits is a remedy available
in a representative UCL action. For that reason they have not considered whether section 17203
authorizes an order compelling a defendant to pay back wages as a restitutionary remedy. We
conclude that it does and therefore need not consider whether the order might be proper under the
UCL on a disgorgement of benefit theory.


Section 17203 authorizes the court to fashion remedies to prevent, deter, and compensate for
unfair business practices. In addition to injunctions, it authorizes orders that are necessary to
prevent practices that constitute unfair competition and to make “orders or judgments ... as may be
necessary to restore” to persons in interest any money or property acquired by unfair competition.
(Ibid.) *177


In People v. Superior Court [(Jayhill)] (1973) 9 Cal.3d 283, 286 [107 Cal.Rptr. 192, 507 P.2d 1400,
55 A.L.R.3d 191] (Jayhill), we held that the court had inherent equitable power to order restitution
of money acquired through deceptive advertising. In both Fletcher v. Security Pacific National
Bank (1979) 23 Cal.3d 442, 452 [153 Cal.Rptr. 28, 591 P.2d 51] (Fletcher), and Jayhill, the remedy
we approved was literally restoration of money, the return of money acquired from an individual to
that individual. In Jayhill the Attorney General sought an order that customers who were victims
of a fraudulent sales presentation be afforded the opportunity to rescind an ensuing contract and
obtain a refund. (Jayhill, supra, 9 Cal.3d at p. 286.) In Fletcher the court held that under section
17535, 10  the trial court had the power to order restitution of money, collected through excess
interest charges, to the persons from whom it had been collected even absent individualized proof
that the claimant lacked knowledge of the overcharge when the transaction occurred. In that context
we also said that “[a] court of equity may exercise its full range of powers 'in order to accomplish
complete justice between the parties, restoring if necessary the status quo ante as nearly as may
be achieved.' ” (Fletcher, supra, 23 Cal.3d at p. 452.)


10 Section 17535, which creates remedies for false and misleading advertising, provides in
pertinent part: “The court may make such orders or judgments, including the appointment of
a receiver, as may be necessary to prevent the use or employment by any person, corporation,
firm, partnership, joint stock company, or any other association or organization of any
practices which violate this chapter, or which may be necessary to restore to any person in
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interest any money or property, real or personal, which may have been acquired by means
of any practice in this chapter declared to be unlawful.”
The restitutionary remedies of section 17203 and 17535, on which section 17203 is patterned,
are identical and are construed in the same manner. (See Bank of the West, supra, 2 Cal.4th
at p. 1266.)


The object of the restitution order in each case was money that once had been in the possession
of the person to whom it was to be restored. The status quo ante to be achieved by the restitution
order was to again place the victim in possession of that money. Section 17535 thus confirmed the
equitable power of the court, recognized in Jayhill, to order restoration of money to the victim.
The power it confirms, however, is only a power to order the defendant “ 'to restore to any person
in interest any money or property, real or personal, which may have been acquired by means of
any [unlawful] practice.' ” (Jayhill, supra, 9 Cal.3d at p. 287, fn. 1.)


We conclude that orders for payment of wages unlawfully withheld from an employee are also a
restitutionary remedy authorized by section 17203. The employer has acquired the money to be
paid by means of an unlawful practice that constitutes unfair competition as defined by section
17200. The employee is, quite obviously, a “person in interest” (§ 17203) to whom that *178
money may be restored. The concept of restoration or restitution, as used in the UCL, is not
limited only to the return of money or property that was once in the possession of that person. The
commonly understood meaning of “restore” includes a return of property to a person from whom
it was acquired (see Webster's New Internat. Dict. (2d ed. 1958) p. 2125), but earned wages that
are due and payable pursuant to section 200 et seq. of the Labor Code are as much the property of
the employee who has given his or her labor to the employer in exchange for that property as is
property a person surrenders through an unfair business practice. An order that earned wages be
paid is therefore a restitutionary remedy authorized by the UCL. The order is not one for payment
of damages. The Court of Appeal concluded that a claim for wages owed is not a damage claim in
holding that claims for wages earned but not paid are not damage claims subject to the claim filing
requirement of Government Code section 905 in Loehr v. Ventura County Community College Dist.
(1983) 147 Cal.App.3d 1071, 1080 [195 Cal.Rptr. 576] (“Earned but unpaid salary or wages are
vested property rights, claims for which may not be properly characterized as actions for monetary
damages.”). Because equity regards that which ought to have been done as done (Civ. Code, §
3529), and thus recognizes equitable conversion (Parr-Richmond Industrial Corp. v. Boyd (1954)
43 Cal.2d 157, 165-166 [272 P.2d 16]), we also conclude that unlawfully withheld wages are
property of the employee within the contemplation of the UCL. Our conclusion that these wages
may be the subject of a restitutionary order under section 17203 is consistent with our recognition
in Walnut Creek Manor v. Fair Employment & Housing Com. (1991) 54 Cal.3d 245, 263 [284
Cal.Rptr. 718, 814 P.2d 704], that restitutionary awards encompass quantifiable sums one person
owes to another, and with that of the United States Supreme Court in Curtis v. Loether (1974) 415
U.S. 189, 197 [94 S.Ct. 1005, 1010, 39 L.Ed.2d 260], that backpay may be a form of restitution.
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We are satisfied therefore, that an order that a business pay to an employee wages unlawfully
withheld is consistent with the legislative intent underlying the authorization in section 17203 for
orders necessary to restore to a person in interest money or property acquired by means of an
unfair business practice.


B. Statute of limitations.
Section 17208 is clear. It provides that “[a]ny action to enforce any cause of action under this
chapter shall be commenced within four years after the cause of action accrued.” (Italics added.)
We recognize that any business act or practice that violates the Labor Code through failure to
pay wages is, by definition (§ 17200), an unfair business practice. It follows that an action to
*179  recover wages that might be barred if brought pursuant to Labor Code section 1194 still
may be pursued as a UCL action seeking restitution pursuant to section 17203 if the failure to
pay constitutes a business practice. Nonetheless, the language of section 17208 admits of no
exceptions. (3) Any action on any UCL cause of action is subject to the four-year period of
limitations created by that section.


(4) When statutory language is clear, judicial construction is neither necessary nor proper.
(Diamond Multimedia Systems, Inc. v. Superior Court (1999) 19 Cal.4th 1036, 1047 [80
Cal.Rptr.2d 828, 968 P.2d 539].) We therefore reject defendant's claim that the shorter periods of
limitation applicable to contractual or statutory wage claims govern a UCL action based on failure
to pay wages.


C. Equitable defenses.
Defendant argues that, inasmuch as actions under the UCL are actions in equity (Barquis v.
Merchants Collection Assn. (1972) 7 Cal.3d 94, 112 [101 Cal.Rptr. 745, 496 P.2d 817]; Dean
Witter Reynolds, Inc. v. Superior Court, supra, 211 Cal.App.3d at p. 774), the relief available under
section 17203 is purely equitable. Therefore, determination of the appropriate remedy is left to the
sound discretion of the trial court in the exercise of that court's power to grant equitable relief. That
being so, Purolator contends, the court not only may, but must, consider its equitable defenses,
including its defenses of laches, good faith, waiver, and estoppel in deciding whether to grant the
relief sought by plaintiff. While we express no opinion as to the merits of any equitable claims
asserted by defendant, we agree that equitable considerations may enter into the court's disposition
of a UCL action.


The Court of Appeal held, however, that because willful violation of a statute imposes strict
liability, Purolator is limited to the defenses set forth in the Labor Code, which do not include
equitable defenses. (Ghory v. Al-Lahham (1989) 209 Cal.App.3d 1487, 1492 [257 Cal.Rptr. 924].)
(5) We agree that equitable defenses may not be asserted to wholly defeat a UCL claim since such
claims arise out of unlawful conduct. It does not follow, however, that equitable considerations
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may not guide the court's discretion in fashioning the equitable remedies authorized by section
17203. A UCL action is independent of a statutory claim for back wages. (Stop Youth Addiction,
Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 572-573 [71 Cal.Rptr.2d 731, 950 P.2d 1086].)
UCL remedies are cumulative to remedies available under other laws (§ 17205) and, as section
17203 indicates, have an independent purpose-deterrence of and restitution for unfair business
practices. (Bank of the West, supra, 2 Cal.4th at p. 1267.) Therefore, what *180  would otherwise
be equitable defenses may be considered by the court when the court exercises its discretion over
which, if any, remedies authorized by section 17203 should be awarded.


The court's discretion is very broad. Section 17203 does not mandate restitutionary or injunctive
relief when an unfair business practice has been shown. Rather, it provides that the court “may
make such orders or judgments ... as may be necessary to prevent the use or employment ... of
any practice which constitutes unfair competition ... or as may be necessary to restore ... money or
property.” (Ibid.) That is, as our cases confirm, a grant of broad equitable power. A court cannot
properly exercise an equitable power without consideration of the equities on both sides of a
dispute. This principle of equity jurisprudence has been applied in a variety of contexts in which the
court is called upon to exercise equitable power. In Tustin Community Hospital, Inc. v. Santa Ana
Community Hospital Assn. (1979) 89 Cal.App.3d 889 [153 Cal.Rptr. 76], the court held that the
court must consider laches when deciding whether to grant injunctive relief to prohibit an alleged
trademark infringement. There the court explained: “We are satisfied that the better view is that
in all such cases the court should weigh the competing equities which bear on the issue of delay
and should then grant or deny injunctive relief depending on the overall balance of those equities.”
(Id. at p. 903; see also California Western School of Law v. California Western University (1981)
125 Cal.App.3d 1002 [178 Cal.Rptr. 685].) We reached the same conclusion in In re Marriage of
Park (1980) 27 Cal.3d 337, 345 [165 Cal.Rptr. 792, 612 P.2d 882], where we held that “a motion
to vacate a judgment should not be granted where it is shown that the party requesting equitable
relief has been guilty of inexcusable neglect or that laches should attach.”


More recently, in an action seeking payment of back spousal support, the Court of Appeal
explained the basis for recognizing this equitable defense: “[I]t is axiomatic that one who seeks
equity must be willing to do equity. (Farmers Ins. Exchange v. Zerin (1997) 53 Cal.App.4th 445,
453 [61 Cal.Rptr.2d 707].) ... This maxim stems from the paramount principle that equity is,
peculiarly, a forum of conscience. (Couts v. Cornell (1905) 147 Cal. 560, 563 [82 P. 194].)” (In re
Marriage of Plescia (1997) 59 Cal.App.4th 252, 257-258 [69 Cal.Rptr.2d 120].) Equitable estoppel
also may be asserted when equitable relief is sought. (See generally 11 Witkin, Summary of Cal.
Law (9th ed. 1990) Equity, § 176, p. 857 et seq.; cf. Albermarle Paper Co. v. Moody (1975) 422
U.S. 405, 424 [95 S.Ct. 2362, 2374, 45 L.Ed.2d 280] [court may consider belated, inconsistent
conduct of plaintiffs seeking backpay under tit. VII (42 U.S.C. § 2000e et seq.)].)
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Therefore, in addition to those defenses which might be asserted to a charge of violation of the
statute that underlies a UCL action, a UCL *181  defendant may assert equitable considerations.
In deciding whether to grant the remedy or remedies sought by a UCL plaintiff, the court must
permit the defendant to offer such considerations. In short, consideration of the equities between
the parties is necessary to ensure an equitable result.


(6) Normally, however, the plaintiff need not show that a UCL defendant intended to injure anyone
through its unfair or unlawful conduct. The UCL imposes strict liability when property or monetary
losses are occasioned by conduct that constitutes an unfair business practice. (State Farm Fire
& Casualty Co. v. Superior Court (1996) 45 Cal.App.4th at 1093, 1102 [53 Cal.Rptr.2d 229].)
Therefore, while we cannot foresee how any equitable consideration could defeat a claim for
unpaid wages, we cannot foreclose the possibility that defendant has evidence that the trial court
might consider relevant when, on remand, it fashions a remedy for plaintiff's unfair business
practice.


III. Disposition
The judgment of the Court of Appeal is affirmed and the matter is remanded for further proceedings
consistent with this opinion.


George, C. J., Mosk, J., Kennard, J., Chin, J., and Brown, J., concurred.
WERDEGAR, J., Concurring.
I agree with the majority that unlawfully withheld wages may be the subject of a remedial order
under Business and Professions Code section 17203 because such wages are property of the
employee within the contemplation of the unfair competition law (Bus. & Prof. Code, § 17200 et
seq. (hereafter UCL)). I also agree with the majority's analysis of the statute of limitations issue.
Accordingly, I concur in the judgment insofar as it affirms the judgment of the Court of Appeal.
Primarily for the reasons stated in my concurring and dissenting opinion in the companion case,
Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 143 [96 Cal.Rptr.2d 485, 999
P.2d 718] (Kraus), however, I am unable to join in much of the majority's reasoning.


I note that the majority's references to our prior pronouncements barring damages in UCL actions
and to the majority holding in Kraus, barring fluid recovery as a remedy in a UCL action not
certified as a class action, are dicta in light of our conclusion that the remedial order in this case
is authorized statutorily as a restorative award to parties in interest.


Moreover, while I agree with the majority that equitable considerations may, under Business
and Professions Code section 17203, enter into a *182  court's consideration of the appropriate
remedy for a UCL violation, I am concerned that the majority's explication of that principle may



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=45CALAPP4TH1093&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_4041_1093&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1093 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=45CALAPP4TH1093&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_4041_1093&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1093 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996121344&pubNum=3484&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17203&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=23CAL4TH116&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_4040_143&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_143 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000372503&pubNum=661&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000372503&pubNum=661&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17203&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17203&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Cortez v. Purolator Air Filtration Products Co., 23 Cal.4th 163 (2000)
999 P.2d 706, 96 Cal.Rptr.2d 518, 00 Cal. Daily Op. Serv. 4382...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 18


be misleading and provide inadequate guidance to trial courts that will be handling future UCL
actions, in that it focuses solely on equitable “defenses” tending to favor defendants. (See maj.
opn., ante, at pp. 179-181.) Most importantly, I would note that equitable considerations normally
should not lead a trial court to reduce or eliminate a UCL restorative order when it is established
that the defendant committed an unlawful practice, but the defendant claims that its violation was
unintentional or committed in a good faith belief the action was lawful. Rather, in general, as
between a person who is enriched as the result of his or her violation of the law, and a person
intended to be protected by the law who is harmed by its violation, for the violator to retain the
benefit would be unjust. *183


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		Cortez v. Purolator Air Filtration Products Co., (2000) 23 Cal.4th 163






Donabedian v. Mercury Ins. Co., 116 Cal.App.4th 968 (2004)
11 Cal.Rptr.3d 45, 04 Cal. Daily Op. Serv. 2190, 04 Cal. Daily Op. Serv. 2715...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


116 Cal.App.4th 968
Court of Appeal, Second District, Division 1, California.


Sam DONABEDIAN, Plaintiff and Appellant,
v.


MERCURY INSURANCE COMPANY, Defendant and Respondent.


No. B159982
|


March 11, 2004.
|


As Modified on Denial of Rehearing March 30, 2004.
|


Review Denied June 23, 2004. *


* Chin, J., did not participate therein.


Synopsis
Background: Insured filed action against automobile insurer under the Unfair Competition Law
(UCL), alleging that insurer violated Proposition 103 and the UCL by using the absence of prior
insurance, in and of itself, as a criterion in determining eligibility for the good driver discount,
generally for automobile premiums and insurability, and in applying a persistency discount. The
Superior Court of Los Angeles County, No. BC249019, Carolyn B. Kuhl, J., sustained insurer's
demurrer without leave to amend, and dismissed. Insured appealed.


Holdings: The Court of Appeal, Mallano, J., held that:


[1] claim was cognizable under the Unfair Competition Law (UCL), and


[2] claim was not subject to McBride–Grunsky Insurance Regulatory Act of 1947 (McBride Act).


Reversed.
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West Headnotes (9)


[1] Appeal and Error Discretion of lower court;  abuse of discretion
When a demurrer is sustained, court determines whether the complaint states facts
sufficient to constitute a cause of action, and when it is sustained without leave to amend,
court decides whether there is a reasonable possibility that the defect can be cured by
amendment; if it can be, the trial court has abused its discretion and court reverses, if not,
there has been no abuse of discretion and court affirms.


7 Cases that cite this headnote


[2] Statutes Natural, obvious, or accepted meaning
Statutes Literal, precise, or strict meaning;  letter of the law
Statutes Plain language;  plain, ordinary, common, or literal meaning
Under the so-called “plain meaning rule,” courts seek to give the words employed by the
Legislature in a statute their usual and ordinary meaning and if the language is clear and
unambiguous, there is no need for construction; however, the plain meaning rule does not
prohibit a court from determining whether the literal meaning of a statute comports with
its purpose.


[3] Statutes Purpose and intent;  determination thereof
Statutes Plain, literal, or clear meaning;  ambiguity
Statutes Unintended or unreasonable results;  absurdity
If the terms of a statute provide no definitive answer to its meaning, then courts may resort
to extrinsic sources, including the ostensible objects to be achieved and the legislative
history, and select the construction that comports most closely with the apparent intent of
the Legislature, with a view to promoting rather than defeating the general purpose of the
statute, and avoid an interpretation that would lead to absurd consequences.


1 Case that cites this headnote


[4] Statutes Literal, precise, or strict meaning;  letter of the law
The legislative purpose will not be sacrificed to a literal construction of any part of a
statute.
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[5] Antitrust and Trade Regulation Insurance
Antitrust and Trade Regulation Private entities or individuals
Insurance Of Insurers
Proposition 103, requiring automobile insurers to determine rates, premiums, and
insurability based on certain rating factors, permitted insured to bring action alleging
that insurer violated the Unfair Competition Law (UCL) by using the absence of
prior insurance, in and of itself, as a criterion in determining eligibility for the good
driver discount, generally for automobile premiums and insurability, and in applying
a persistency discount. West's Ann.Cal.Ins.Code §§ 1861.01, 1861.02, 1861.03; West's
Ann.Cal.Bus. & Prof.Code §§ 17200-17210.


8 Cases that cite this headnote


[6] Antitrust and Trade Regulation Private entities or individuals
The Unfair Competition Law (UCL) allows a private plaintiff who himself has suffered
no injury to file a lawsuit under the UCL in order to obtain relief for others. West's
Ann.Cal.Bus. & Prof.Code §§ 17200-17210.


1 Case that cites this headnote


[7] Antitrust and Trade Regulation Exhaustion
Insurance Primary jurisdiction;  exhaustion of remedies
Insurance Conditions Precedent
Insured's claim under the Unfair Competition Law (UCL) that automobile insurer used
applicants' lack of prior insurance in a manner that violated Proposition 103, requiring
automobile insurers to determine rates, premiums, and insurability based on certain rating
factors, was originally cognizable in the courts under the UCL; the claim did not involve
the exhaustion of administrative remedies, and the Insurance Commissioner therefore
did not have exclusive jurisdiction over the matter. West's Ann.Cal.Ins.Code §§ 1861.01,
1861.02, 1861.03; West's Ann.Cal.Bus. & Prof.Code §§ 17200-17210.


19 Cases that cite this headnote


[8] Antitrust and Trade Regulation Insurance
Insured's claim under the Unfair Competition Law (UCL) challenging the unilateral
conduct of a single insurer, was not subject to McBride–Grunsky Insurance Regulatory
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Act of 1947 (McBride Act), as it did not involve concerted action and had no antitrust
implications governed by the McBride Act. West's Ann.Cal.Ins.Code §§ 1860.01, 1860.02.


7 Cases that cite this headnote


[9] Appeal and Error Pleadings and Evidence
In reviewing a ruling on a demurrer, a court cannot consider the substance of declarations,
matter not subject to judicial notice, or documents judicially noticed but not accepted for
the truth of their contents.


14 Cases that cite this headnote
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Opinion


MALLANO, J.


Proposition 103, approved by the voters on November 8, 1988, requires automobile insurance
companies to determine rates, premiums, and insurability based on certain rating factors.


Plaintiff, whose automobile was insured with Mercury Insurance Company (Mercury), filed this
action under the California Unfair Competition Law (UCL) (Bus. & Prof.Code, §§ 17200–17210),
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alleging that Mercury had used applicants' absence of prior insurance, in and of itself, in
determining premiums, a discount for good driving, and insurability, all in violation of Proposition
103.


Mercury demurred to the complaint on the ground that the Insurance Commissioner had exclusive
jurisdiction over plaintiff's claim. The trial court sustained the demurrer without leave to amend
and dismissed the case.


The question on appeal is whether Proposition 103 permits a person to maintain a civil action
under the UCL where the complaint alleges that an insurer has used an applicant's absence of prior
insurance, in and of itself, in determining premiums, a discount for good driving, or insurability.
We answer that question in the affirmative because the plain language of Proposition 103 and its
legislative history compel that conclusion.


*973  I


BACKGROUND


Section 1861.02 of the Insurance Code, enacted by Proposition 103, provides that “[r]ates and
premiums for an automobile insurance policy ... shall be determined by application of the following
factors in decreasing order of importance: [¶] (1) The insured's driving safety record. [¶] (2) The
number of miles he or she drives annually. [¶] (3) The number of years of driving experience the
insured has had. [¶] (4) Those other factors that the [Insurance] [C]ommissioner may adopt by
regulation and that have a substantial relationship to the risk of loss.” (Ins.Code, § 1861.02, subds.
(a)(1)-(4); all further statutory references are to the Insurance Code unless otherwise indicated.)


At the crux of this case is the provision of Proposition 103 that provides, “The absence of prior
automobile insurance coverage, in and of itself, shall not be a criterion for determining eligibility
for a Good Driver Discount policy, or generally for automobile rates, premiums, or insurability.” (§
1861.02, former subd. (c).) 1  An insured is entitled to a “Good Driver Discount” of at least 20
percent if, subject to specified exceptions, he or she has been licensed to drive for the previous
three years and, during that period, has not had more than **48  one at-fault accident. (§§ 1861.02,
subd. (b), 1861.025.)


1 Although it is of no consequence here, in 2003, the Legislature amended section 1861.02,
subdivision (c) to read: “The absence of prior automobile insurance coverage, in and of
itself, shall not be a criterion for determining eligibility for a Good Driver Discount policy,
or generally for automobile rates, premiums, or insurability. However ... an insurer may use
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persistency of automobile insurance coverage with the insurer, an affiliate, or another insurer
as an optional rating factor.... Persistency shall be deemed to exist even if there is a lapse
of coverage of up to two years due to an insured's absence from the state while in military
service, and up to 90 days in the last five years for any other reason.” (Stats.2003, ch. 169, §
1.) The effect and validity of this amendment is being challenged in other proceedings and
is not before us. Our references to section 1861.02, subdivision (c) are to the statute before
amendment.


In 1996, the Insurance Commissioner adopted regulations listing “persistency” as one of several
optional rating factors. (See Dept. of Ins., Initial Statement of Reasons, RH–402 (Dec. 21, 2001) p.
1; Cal.Code Regs., tit. 10, § 2632.5, subd. (d)(11), Register 96, No. 27 (July 5, 1996) pp. 728.11–
728.12.) The regulations did not define that term (ibid.), resulting in a lack of uniform application
by insurers.


As the Insurance Commissioner eventually recognized, “insurers have implemented differing
interpretations of the meaning of persistency as an *974  optional rating factor. Some insurers
have interpreted persistency to mean the length of time a consumer has continuously maintained
automobile insurance exclusively with the present insurer. Other insurers have defined persistency
more broadly to include coverage by different insurers, so long as there is not a lapse in coverage.
The Commissioner has noted that some of these insurers required consumers to provide evidence
of prior insurance to show that the consumer was ‘persistently’ covered by one insurer or another
over time.” (Dept. of Ins., Notice of Proposed Action and Notice of Public Hearing, (Dec.
21, 2001), proposed amendment to Cal. Code Regs., tit. 10, § 2632.5, subd. (d)(11) < http://
www20.insurance.ca.gov/epubacc/reg/3401.htm> [as of Mar. 11, 2004].)


On April 20, 2001, plaintiff, an insured with Mercury, filed this action, alleging that, at some
point after Proposition 103 became effective on November 8, 1989, Mercury violated the UCL by
using the absence of prior insurance, in and of itself, as a criterion in determining eligibility for
the Good Driver Discount, generally for automobile premiums and insurability, and in applying
a persistency discount.


Mercury filed a demurrer, arguing that plaintiff's claim involved ratemaking and was thus within
the exclusive jurisdiction of the Insurance Commissioner. The trial court sustained the demurrer
with leave to amend and then stayed proceedings so that plaintiff could present the dispute to the
commissioner.


By letter dated September 17, 2001, counsel for plaintiff wrote to the Insurance Commissioner,
describing Mercury's alleged wrongful conduct, submitting a copy of the complaint filed in this
suit, and asking the commissioner to conduct a public hearing and take action on the matter.
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The commissioner responded by order dated January 29, 2002, stating: “[Plaintiff] in the present
matter ha[s] alleged that [Mercury] ‘engaged in a uniform and system-wide course of conduct
which deprived those policyholders without prior history of automobile insurance of the benefits
of Proposition 103 as well as the Good Driver Discount by offsetting all, if not a substantial
portion, of the discount with a discount [Mercury has] classified as a persistency discount which is
implemented in such a way as to deny those without prior insurance of the benefits thereunder.’ ...


“When the Department of Insurance (hereafter ‘Department’) adopted ‘persistency’ as an optional
rating factor, ... that term was not expressly defined. The Department is aware that that some
insurance companies have interpreted ‘persistency’ broadly; to authorize a credit to persons who
have switched insurance carriers, but have been continuously insured. Such a *975  definition
necessarily requires [an insurance] company to consider a consumer's prior insurance, or lack
thereof. In the Commissioner's opinion, this type of stretched interpretation of ‘persistency’ would
violate Insurance Code section 1861.02, subdivision (c). Presently, the Department is in the process
of promulgating a definition of persistency that will **49  address this issue industry-wide, and
emphatically preclude such an interpretation by all insurers. A Notice of Proposed Regulatory
Action was published in the California Notice Register on January 4, 2002. A public hearing
regarding this definition is set for February 28, 2002.... The Department anticipates, therefore, that
the new regulation will be in effect some time later this year.


“ ‘The doctrine of primary jurisdiction ... provides the appropriate administrative agency with an
opportunity to act if it so chooses.’ ... Without addressing the merits of [plaintiff's] allegations in
this case, the Department finds that it would be an inefficient allocation of Department resources
to adjudicate every [insurance] company's class plan piecemeal in order to solve this problem.
The ambiguity and potential for abuse of the current optional rating factor ‘persistency’ cr[y] out
for resolution via rulemaking. Therefore, because the Department anticipates that the proposed
definition ... represents the best and most efficient way to resolve [plaintiff's] concerns, the
Department declines to accept jurisdiction at this time.” (Citation omitted.)


On February 1, 2002, Mercury filed a motion for reconsideration with the Insurance
Commissioner, who interpreted the motion as requesting a ruling on whether Mercury's rating
plan, on its face, or in its application, violated section 1861.02, subdivision (c), which prohibits
an insurer from using the lack of prior insurance as a rating criterion. By order dated February 14,
2002, the commissioner denied the motion, stating: “Mercury presents neither relevant facts that
were previously unavailable, nor new statutory or case law.... Mercury's request is in fact a mere
request to reargue matters that were already presented to the Commissioner, or could have been
before the Commissioner in the exercise of reasonable diligence.”


On August 27, 2002, the Department adopted its proposed regulation on persistency, which states:
“At policy renewal, persistency credit may be applied by an insurer or affiliate for the current
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named insured. Persistency credit may also be applied when issuing a separate new automobile
policy for a person who is not the named insured on a policy, but is otherwise currently insured.
[¶] ... An insurer shall not apply a persistency credit for a new policy issued to an individual, unless
that individual is currently insured. Nor shall any insurer apply persistency, at any time, when
based in whole or in part upon automobile insurance coverage provided by a non-affiliated insurer.
[¶] ... For purposes of this subsection, ‘currently insured’ means a person who is presently covered
for automobile insurance by the insurer or affiliate *976  ....” (Cal.Code Regs., tit. 10, § 2632.5,
subd. (d)(11)(A), (B), (D), Register 2002, No. 36–Z (Aug. 27, 2002) p. 1812, italics added.)


Meanwhile, in this litigation, plaintiff filed a first amended complaint (complaint). Mercury
demurred on the same ground as before. The trial court sustained the demurrer without leave to
amend, concluding that the Insurance Commissioner had exclusive jurisdiction over plaintiff's
claim. An order of dismissal and judgment were entered in Mercury's favor. Plaintiff filed a timely
appeal.


II


DISCUSSION


[1]  In reviewing the ruling on a demurrer, “we are guided by long-settled rules. ‘We treat the
demurrer as admitting all material facts properly pleaded, but not contentions, deductions or
conclusions of fact or law.... We also consider **50  matters which may be judicially noticed.’ ...
When a demurrer is sustained, we determine whether the complaint states facts sufficient to
constitute a cause of action.... And when it is sustained without leave to amend, we decide whether
there is a reasonable possibility that the defect can be cured by amendment: if it can be, the trial
court has abused its discretion and we reverse; if not, there has been no abuse of discretion and
we affirm.” (Blank v. Kirwan (1985) 39 Cal.3d 311, 318, 216 Cal.Rptr. 718, 703 P.2d 58, citations
omitted; accord, Code Civ. Proc., § 452.) All material allegations of the complaint are accepted as
true. (Hensler v. City of Glendale (1994) 8 Cal.4th 1, 8, fn. 3, 32 Cal.Rptr.2d 244, 876 P.2d 1043.)


[2]  [3]  [4]  Because this appeal presents issues of statutory construction, we follow “ ‘[t]he
fundamental rule ... that the court should ascertain the intent of the Legislature so as to effectuate
the purpose of the law....’ ... In determining that intent, we first examine the words of the statute
itself.... Under the so-called ‘plain meaning’ rule, courts seek to give the words employed by
the Legislature their usual and ordinary meaning.... If the language of the statute is clear and
unambiguous, there is no need for construction.... However, the ‘plain meaning’ rule does not
prohibit a court from determining whether the literal meaning of a statute comports with its
purpose.... If the terms of the statute provide no definitive answer, then courts may resort to
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extrinsic sources, including the ostensible objects to be achieved and the legislative history.... ‘ “We
must select the construction that comports most closely with the apparent intent of the Legislature,
with a view to promoting rather than defeating the general purpose of the statute, and avoid an
interpretation that would lead to absurd consequences.” ...’ ... The legislative purpose will not be
sacrificed to a literal construction of any part of the statute....” *977  (Bodell Construction Co.
v. Trustees of Cal. State University (1998) 62 Cal.App.4th 1508, 1515–1516, 73 Cal.Rptr.2d 450,
citations omitted.)


A. Plain Meaning
Proposition 103's purpose and the plain meaning rule compel the conclusion that plaintiff may
litigate his claim under the UCL. “ ‘The purpose of [the Pro position] is to protect consumers
from arbitrary insurance rates and practices, to encourage a competitive insurance marketplace, to
provide for an accountable Insurance Commissioner, and to ensure that insurance is fair, available,
and affordable for all Californians.’ [¶] ... [¶] ‘... This [law] shall be liberally construed and applied
in order to fully promote its underlying purposes....' ” (Historical and Statutory Notes, 42A West's
Ann. Ins.Code (1993 ed.) foll. § 1861.01, p. 649.)


[5]  With respect to the plain meaning rule, Proposition 103 added three pertinent sections to the
Insurance Code. First, section 1861.02, subdivision (c) prohibits insurers from using the absence
of prior insurance, in and of itself, as a criterion in determining eligibility for the Good Driver
Discount or generally for automobile rates, premiums, or insurability. Second, section 1861.03,
subdivision (a) provides that “[t]he business of insurance shall be subject to the laws of California
applicable to any other business, including, but not limited to, the Unruh Civil Rights Act ... and the
antitrust and unfair business practices laws ...,” which includes the UCL. Finally, section 1861.10,
subdivision (a) states that “[a ]ny person may initiate or intervene in any proceeding permitted or
established pursuant to this chapter, challenge any action of the commissioner under this article,
and enforce any provision of this  **51  article ” (italics added), which includes the statutory ban
on using the lack of prior insurance as a rating criterion. These three sections, read together and
liberally construed, provide the necessary procedure and substance to permit the present suit.


Mercury counters that two other sections of the Insurance Code, which predate Proposition 103,
bar this action. We address each.


First, section 1860.1 states that “[n]o act done, action taken or agreement made pursuant to the
authority conferred by this chapter shall constitute a violation of or grounds for prosecution or
civil proceedings under any other law of this State heretofore or hereafter enacted which does
not specifically refer to insurance.” (Italics added.) But the three Insurance Code sections that
authorize this action are not “other law”—they are part of the same chapter as section 1860.1.
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Second, section 1860.2 provides: “The administration and enforcement of this chapter shall be
governed solely by the provisions of this chapter. Except *978  as provided in this chapter,
no other law relating to insurance and no other provisions in this code heretofore or hereafter
enacted shall apply to or be construed as supplementing or modifying the provisions of this
chapter unless such other law or other provision expressly so provides and specifically refers to
the sections of this chapter which it intends to supplement or modify.” (Italics added.) Once again,
the statutory sections that permit this suit are part of the same chapter as section 1860.2 and are
not “other law.” (See Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 42–55,
77 Cal.Rptr.2d 709, 960 P.2d 513 [statutes applicable to title insurer, which are virtually identical
to sections 1860.1 and 1860.2, do not preclude UCL action alleging restraint of trade and false
advertising].)


The decision in Wilson v. Fair Employment & Housing Com. (1996) 46 Cal.App.4th 1213, 54
Cal.Rptr.2d 419 (Wilson ) is not to the contrary. In that case, an insurer issued a liability policy to a
company but refused to provide coverage for the company pilot because he was over the age of 60.
The issue before the court was whether the pilot's administrative age discrimination charge under
the Unruh Civil Rights Act should be heard by the Fair Employment and Housing Commission or
the Insurance Commissioner. In holding that the commissioner had jurisdiction, the court pointed
out that, under Proposition 103, the commissioner is vested with authority to determine “whether
a rate is ... unfairly discriminatory.” (Wilson, supra, 46 Cal.App.4th at p. 1222, 54 Cal.Rptr.2d
419, quoting § 1861.05, subd. (a).) The court also commented: “[Plaintiff] did not file a complaint
in superior court seeking damages or other relief for an Unruh Civil Rights Act violation. We
therefore do not address the possibility of such a complaint filed directly with the court without
prior administrative action.” (Wilson, supra, 46 Cal.App.4th at p. 1224, fn. 7, 54 Cal.Rptr.2d 419,
italics added.)


In contrast, the present case does not involve a question of jurisdiction between two administrative
agencies, plaintiff's claim does not allege discriminatory conduct, and Proposition 103 expressly
authorizes this suit: Under section 1861.10, subdivision (a), “[a]ny person may ... enforce any
provision of this article,” including section 1861.02, subdivision (c), which prohibits an insurer
from using the lack of prior insurance as a rating criterion. 2


2 The UCL states that “[u ]nless otherwise expressly provided, the remedies or penalties
provided by this [law] are cumulative to each other and to the remedies or penalties available
under all other laws of this state.” (Bus. & Prof.Code, § 17205, italics added.) Nothing in
sections 1860.1 or 1860.2 or Proposition 103 expressly provides otherwise.


**52  B. Legislative History
Mercury's reliance on Proposition 103's legislative history is also unavailing. That history dates
back to 1944, “[when] the United States Supreme *979  Court held that the commerce clause
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grants Congress the power to regulate insurance transactions conducted across state lines and that
such transactions are subject to the provisions of the Sherman Antitrust Act. (U.S. v. Underwriters
Assn. (1944) 322 U.S. 533 [64 S.Ct. 1162, 88 L.Ed. 1440].)....


“ ‘The impact of the [high] court's decision was almost immediately restricted through the
enactment of the McCarran–Ferguson Act [ (15 U.S.C. §§ 1011–1015) ], which declared that the
business of insurance should continue to be “subject to the laws of the several States which relate to
the regulation or taxation of such business.” However, the act also provided that federal regulatory
legislation would be “applicable to the business of insurance to the extent that such business is
not regulated by State law.” ’ ...


“ ‘Promptly after the McCarran–Ferguson Act was adopted, state insurance commissioners and
industry representatives joined forces in a nationwide movement which sought the enactment
in every state of legislation that would satisfy the requirements for state regulation established
by the McCarran–Ferguson Act and thereby exempt insurers from federal regulatory legislation
[, including antitrust laws].’ ... In 1946, a model act was drafted.... ‘[B]y 1950 rate regulatory
legislation had been adopted in every state.’ ... Most of these laws adopted the basic standard of
the model act that no rate shall be ‘excessive, inadequate, or unfairly discriminatory.’ ...


“California enacted the McBride–Grunsky Insurance Regulatory Act of 1947 [ (McBride Act) ]
which added chapter 9 to part 2, division 1, of the Insurance Code.... Employing language from
the model act, the McBride[ ] Act stated that one purpose of chapter 9 was to regulate the rates
of most types of insurance ‘to the end that they shall not be excessive, inadequate or unfairly
discriminatory.’ ... The Legislature emphasized, however, that this goal was to be achieved through
open competition in the insurance market rather than by state regulation: ‘It is the express intent
of this chapter to permit and encourage competition between insurers on a sound financial basis
and nothing in this chapter is intended to give the Commissioner power to fix and determine a rate
level by classification or otherwise.’ ...” (Amwest Surety Ins. Co. v. Wilson (1995) 11 Cal.4th 1243,
1257–1258, 48 Cal.Rptr.2d 12, 906 P.2d 1112, citations omitted, italics in original.)


One primary purpose of the McBride Act was “to authorize cooperation between insurers in rate
making and other related matters.” (Former § 1850, enacted by Stats.1947, ch. 805, § 1, p. 1896,
repealed by Proposition 103, § 7.) To that end, the act provided: “Subject to and in compliance
with the provisions of this chapter ..., two or more insurers may act in concert with each other
and with others with respect to any matters pertaining to the making of rates or rating systems,
the preparation or making of insurancepolicy *980  or bond forms, underwriting rules, surveys,
inspections and investigations, the furnishing of loss or expense statistics or other information and
data, or carrying on of research.” (Former § 1853, enacted by Stats.1947, ch. 805, § 1, p. 1898,
repealed by Proposition 103, § 7.)
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In a letter to Governor Earl Warren, supporting passage of the McBride Act, **53  Deputy
Insurance Commissioner John R. Maloney stated, “ ‘It is generally conceded that concert of action
in the making of insurance rates is not only desirable but necessary by reason of the very nature of
insurance. Accordingly, to prevent the application of the Federal Anti-trust Laws to this necessary
activity in the insurance field of interstate commerce it is essential that state legislation be enacted
to affirmatively authorize such concert of action in the making of insurance rates to the extent
consistent with the public interest and to regulate such concert of action.’ ” (State Comp. Ins. Fund
v. Superior Court (2001) 24 Cal.4th 930, 939, 103 Cal.Rptr.2d 662, 16 P.3d 85 (SCIF ).)


Under the McBride Act, “[a]utomobile liability insurance in California [was] provided primarily
by a private, competitive, largely unregulated market. California ha[d] less regulation of insurance
than any other state, and in California automobile liability insurance [was] less regulated than most
other forms of insurance.


“[Through the McBride Act, the Legislature] ... enact[ed] the minimal regulation required to
exempt California insurance from federal antitrust law.... The principal provision ... provide[d]
that ‘Rates shall not be excessive or inadequate, as herein defined, nor shall they be unfairly
discriminatory. [¶] No rate shall be held to be excessive unless (1) such rate is unreasonably high
for the insurance provided and (2) a reasonable degree of competition does not exist in the area
with respect to the classification to which such rate is applicable.’ ...


“A person objecting to a rate or classification [could] complain to the insurer.... If dissatisfied with
the insurer's action, he [could] request a hearing before the Commissioner.... If the Commissioner
believe[d] the complaint state[d] probable cause to find a violation ..., he [could] hold hearings ...,
render findings ..., and impose sanctions.... His decisions [were] subject to judicial review. 3


3 In 1987, the McBride Act was amended to permit an aggrieved person to file a complaint
directly with the commissioner. (Stats.1987, ch. 1289, § 1, pp. 4611–4612.)


“Insurers [did] not file rates with the Commissioner, nor [did] rates require his approval. He [was]
forbidden to set or fix rates.... Rates [came] to his *981  attention only when, sua sponte or in
response to a complaint, the Commissioner request[ed] such information from the insurer. The
Commissioner assert[ed] no authority over refusals to insure, and complaints charging that an
insurer ha[d] unreasonably refused to insure [were] routinely rejected as raising an issue beyond
the Commissioner's jurisdiction.” (King v. Meese (1987) 43 Cal.3d 1217, 1240–1241, 240 Cal.Rptr.
829, 743 P.2d 889 (conc. opn. of Broussard, J.), citations omitted.) In short, under the McBride Act,
the commissioner had exclusive jurisdiction to adjudicate complaints about insurance rates but had
practically no authority to regulate them effectively. (See §§ 1858–1859.1; Karlin v. Zalta (1984)
154 Cal.App.3d 953, 970–972, 976, 983, 986 & fn. 23, 201 Cal.Rptr. 379 [discussing enforcement
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of McBride Act before enactment of Proposition 103], criticized on another point in Manufacturers
Life Ins. Co. v. Superior Court (1995) 10 Cal.4th 257, 263, 41 Cal.Rptr.2d 220, 895 P.2d 56.)


This regulatory scheme changed substantially with the approval of Proposition 103. “Section 1 of
Proposition 103, under the heading ‘Findings and Declaration,’ states that: ‘Enormous increases in
the cost of insurance have made it both unaffordable and unavailable to millions of Californians.
[¶] The existing laws inadequately protect consumers and allow insurance **54  companies to
charge excessive, unjustified and arbitrary rates. [¶] Therefore, the People of California declare
that insurance reform is necessary.’ ... Among the reforms then listed is that ‘automobile insurance
rates shall be determined primarily by a driver's safety record and mileage driven.’ ... Section 2,
under the heading ‘Purpose,’ indicates that the Proposition was intended ‘to protect consumers
from arbitrary insurance rates and practices, to encourage a competitive insurance marketplace, to
provide for an accountable Insurance Commissioner, and to ensure that insurance is fair, available,
and affordable for all Californians.’ ...


“In addition to the rating factor provisions of section 1861.02, subdivision (a), the Proposition
added section 1861.05, subdivision (a), which provides that: ‘No rate shall be approved or remain
in effect which is excessive, inadequate, unfairly discriminatory or otherwise in violation of
this chapter. In considering whether a rate is excessive, inadequate or unfairly discriminatory,
no consideration shall be given to the degree of competition and the commissioner shall
consider whether the rate mathematically reflects the insurance company's investment income.’
” (Spanish Speaking Citizens' Foundation, Inc. v. Low (2000) 85 Cal.App.4th 1179, 1193–1194,
103 Cal.Rptr.2d 75, citations omitted.)


“The passage of Proposition 103 made ‘numerous fundamental changes in the regulation of
automobile and other types of insurance.’ ... Prior to passage of the initiative, California was ‘a so-
called “open rate” state, that is, rates [were] set by insurers without prior or subsequent approval
by the Insurance Commissioner.’ ...


*982  “Subsequent to passage of Proposition 103, ‘[e]very insurer which desires to change any rate
shall file a complete rate application with the commissioner.’ ... ‘The commissioner shall notify the
public of any [such] application.’ A hearing may be held if the commissioner, either on his or her
own motion or pursuant to the request of a consumer, determines to do so and must be held, upon
timely request, if the proposed rate increase exceeds seven percent for ‘personal lines' or fifteen
percent for ‘commercial lines.’ ” (California Auto. Assigned Risk Plan v. Garamendi (1991) 232
Cal.App.3d 904, 910, 283 Cal.Rptr. 562 (opn. of George, J.), citations and fn. omitted.)


“The statutes and regulations provide for consumer participation in the administrative ratesetting
process. (Ins.Code, §§ 1861.10, 1861.05–1861.08; Cal.Code Regs., tit. 10, §§ 2648.2, 2652.9.)
Judicial review of the commissioner's decision is available by timely petition for writ of
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administrative mandamus. (§§ 1858.6, 1861.09.) Once the commissioner's decision is final, an
insurer must charge only the approved rate. (§ 1861.01, subd. (c).) A consumer, however, may
petition the commissioner to review the continued use of any rate. (§§ 1861.10, 1861.05, subd.
(a).)” (Walker v. Allstate Indemnity Co. (2000) 77 Cal.App.4th 750, 753, 92 Cal.Rptr.2d 132
(Walker ), fn. omitted.)


And, as stated, Proposition 103 entitles qualified applicants to receive a Good Driver Discount
(§§ 1861.02, subd. (b), 1861.025); it prohibits insurers from using the lack of prior insurance, in
and of itself, as a criterion in determining eligibility for the Good Driver Discount, or generally
for automobile rates, premiums, and insurability (§ 1861.02, subd. (c)); it authorizes consumers
to enforce that prohibition (§ 1861.10, subd. (a)); and it subjects the insurance industry to the
laws—including the UCL—that are applicable to other types of businesses (§ 1861.03, subd. (a)).
(See **55  Manufacturers Life Ins. Co. v. Superior Court, supra, 10 Cal.4th at pp. 281–282, 41
Cal.Rptr.2d 220, 895 P.2d 56 [discussing purpose of Proposition 103].) In addition, the Proposition
repealed various provisions of the McBride Act that exempted the insurance industry from state
antitrust laws (see former §§ 1850, 1850.1–1850.3, 1853, 1853.6, 1853.7, enacted by Stats.1947,
ch. 805, § 1, pp. 1896–1899, repealed by Proposition 103, § 7).


In its amicus curiae brief filed in this case, the California Department of Insurance succinctly
describes Proposition 103's legislative history:


“In enacting Proposition 103, the voters vested the power to enforce the Insurance Code in the
public as well as the Commissioner. As the plain text of Insurance Code sections 1861.03 and
1861.10 make[s] clear, Proposition 103 established a private right of action for [its] enforcement....


*983  “The voters expressly provided in Insurance Code section 1861.03(a), that the business of
insurance is subject to the laws of California that are applicable to any other business, including the
antitrust laws and the Unfair Business Practices Act. Moreover, Insurance Code section 1861.10(a)
states that ‘any person’ is empowered to initiate ‘any proceeding’ established pursuant to Chapter
9 of the Insurance Code[, entitled “Rates and Rating and other Organizations,”] and [to] enforce
any provision of Chapter 9, Article 10 of the Insurance Code[, entitled “Reduction and Control
of Insurance Rates”]. Thus, in adopting Insurance Code sections 1861.03 and 1861.10, the voters
envisioned that the Commissioner's ability to enforce the [specified] provisions of the Insurance
Code would be supplemented by the use of private attorneys general.”


C. Judicial Interpretation of Proposition 103
We now turn to the issue of whether, under the McBride Act, as amended by Proposition 103,
the Insurance Commissioner has exclusive jurisdiction over the type of claim raised in this case
because plaintiff purportedly challenges the commissioner's ratemaking authority. We conclude
that the commissioner does not have exclusive jurisdiction, nor does this case involve ratemaking.
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[6]  As a preliminary matter, plaintiff alleges that Mercury unlawfully used the lack of prior
insurance, in and of itself, as a criterion in determining eligibility for the Good Driver Discount,
generally for automobile premiums and insurability, and in applying a persistency discount.
Mercury argues that plaintiff cannot pursue alleged violations under the UCL unless he was a
victim himself. On the contrary, “[t]he UCL permits ‘any person acting for the interests of itself,
its members or the general public’ ... to file an action for restitution and/or injunctive relief ...
against a person or business entity alleged to be engaged in any ‘unlawful, unfair or fraudulent
business act or practice....’ ... [T]he UCL allows a private plaintiff who himself has suffered no
injury to file a lawsuit under the UCL in order to obtain relief for others.” (Rosenbluth Internat.,
Inc. v. Superior Court (2002) 101 Cal.App.4th 1073, 1076–1077, 124 Cal.Rptr.2d 844, citations
omitted; accord, Stop Youth Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 560–561,
71 Cal.Rptr.2d 731, 950 P.2d 1086.)


Further, Mercury contends plaintiff failed to allege that it used the absence of prior insurance as
a rating criterion in and of itself. That is not so. Under a fair reading of the complaint, plaintiff
alleged that Mercury used the lack of prior insurance to (1) deny the Good Driver Discount to
qualified applicants, (2) charge applicants higher premiums, (3) declare some **56  applicants
uninsurable, and (4) deny its persistency discount to applicants. And, as we now discuss, the UCL
may be invoked to challenge that conduct.


*984  In Farmers Ins. Exchange v. Superior Court (1992) 2 Cal.4th 377, 6 Cal.Rptr.2d 487, 826
P.2d 730 (Farmers) our Supreme Court implied that a violation of Proposition 103 provides the
basis for a UCL action. There, the Attorney General of California sued several insurers, alleging
that they had unlawfully used the lack of prior insurance in denying the Good Driver Discount to
eligible applicants. The complaint consisted of two causes of action: Count 1 alleged a violation
of the Insurance Code sections governing the Good Driver Discount and the rating factors (§§
1861.02, subds. (b)(1), (b)(2), (c), 1861.05, subd. (a)), and Count 2 alleged a violation of the UCL
based on the same sections of the Insurance Code. The Attorney General brought suit directly in
superior court and did not use the formal administrative process set forth in the McBride Act (§§
1858–1858.7).


The court began with a discussion of the UCL, stating: “Section 17200 of the Business and
Professions Code broadly defines ‘unfair competition’ as, inter alia, any ‘unlawful, unfair or
fraudulent business practice....’ ‘Unlawful business activity’ proscribed under section 17200
includes ‘ “anything that can properly be called a business practice and that at the same time is
forbidden by law.” ’ ... ‘[I]n essence, an action based on Business and Professions Code section
17200 to redress an unlawful business practice “borrows” violations of other laws and treats these
violations, when committed pursuant to business activity, as unlawful practices independently
actionable under section 17200 et seq. and subject to the distinct remedies provided thereunder.’
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“Section 17205 of the Business and Professions Code states: ‘Unless otherwise expressly provided,
the remedies or penalties provided by this chapter are cumulative to each other and to the remedies
or penalties available under all other laws of this state.’ ... Section 17204 of the Business and
Professions Code authorizes the Attorney General to prosecute an action to enjoin violations of
section 17200 of the Business and Professions Code.” (Farmers, supra, 2 Cal.4th at pp. 383–384,
6 Cal.Rptr.2d 487, 826 P.2d 730, italics added in Farmers.)


Next, the court turned its attention to the provisions of the McBride Act that create a formal
administrative process to remedy ratemaking violations. An aggrieved person may file a complaint
with the commissioner, who will investigate the matter, conduct a public hearing if appropriate,
and impose penalties for violations of ratemaking statutes and the commissioner's orders (§§ 1858–
1858.5, 1859.1). The commissioner's decision is subject to judicial review by petition for writ
of administrative mandate (§§ 1858.6, 1861.09). (Farmers, supra, 2 Cal.4th at pp. 384–386, 6
Cal.Rptr.2d 487, 826 P.2d 730; see Walker, supra, 77 Cal.App.4th at p. 756, 92 Cal.Rptr.2d 132).


In Farmers, the court acknowledged the importance of section 1860.2, which states that the
enforcement of the McBride Act, as amended, shall be *985  governed solely by its own
provisions. (See Farmers, supra, 2 Cal.4th at pp. 382, fn. 1, 391, 6 Cal.Rptr.2d 487, 826 P.2d
730.) Those provisions include the formal administrative process (§§ 1858–1858.7) and the
“enforce[ment]” by “[a]ny person” of certain provisions (§ 1861.10, subd. (a)), including the
statutory ban on using the absence of prior insurance as a rating criterion (§ 1861.02, subd. (c)).


**57  The Farmers court then concluded: “[C]ount 1 of the People's complaint presented a
question of exhaustion of administrative remedies; the People attempted to litigate Insurance Code
claims over which the Insurance Commissioner has been given exclusive jurisdiction without first
invoking and completing the available administrative process set out in the Insurance Code.... By
contrast, count 2 of the complaint—the only count before us now—presents a different issue. The
Business and Professions Code claim in count 2 is ‘originally cognizable in the courts,’ and thus
it triggers application of the primary jurisdiction doctrine.” (Farmers, supra, 2 Cal.4th at p. 391,
6 Cal.Rptr.2d 487, 826 P.2d 730, italics added.)


As the court explained: “ ‘Both [the doctrine of exhaustion of administrative remedies and the
doctrine of primary jurisdiction] are essentially doctrines of comity between courts and agencies.
They are two sides of the timing coin: Each determines whether an action may be brought in a
court or whether an agency proceeding, or further agency proceeding, is necessary.’ ...


“... ‘ “Exhaustion” applies where a claim is cognizable in the first instance by an administrative
agency alone; judicial interference is withheld until the administrative process has run its course.
“Primary jurisdiction,” on the other hand, applies where a claim is originally cognizable in
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the courts, and comes into play whenever enforcement of the claim requires the resolution of
issues which, under a regulatory scheme, have been placed within the special competence of an
administrative body; in such a case the judicial process is suspended pending referral of such
issues to the administrative body for its views.’ ... ‘Exhaustion applies where an agency alone has
exclusive jurisdiction over a case; primary jurisdiction where both a court and an agency have the
legal capacity to deal with the matter.’ ... [¶] ... [¶]


“... If ... the Legislature does not preclude a court from exercising its discretion under the primary
jurisdiction doctrine, a court may do so and, in appropriate cases, may decline to adjudicate a suit
until the administrative process has been invoked and completed.


“[W]e conclude the legislative scheme at issue here does not address the primary jurisdiction issue,
and a court thus is free to exercise its discretion to determine whether to stay proceedings in this
suit pending action by the Insurance Commissioner. [¶] ... [¶]


*986  “[S]ection 1861.03[, which makes the UCL applicable to insurance practices,] does not
condition a suit under Business and Professions Code section 17200 on prior resort to the
administrative process under the Insurance Code.... [I]t does not speak to that issue at all. It
merely modifies preexisting law, to provide, in essence, that insurers are subject to the unfair
business practices laws in addition to preexisting regulations under the McBride Act, as amended.
Section 1861.03 discloses no legislative preference for, or against, permitting a court to exercise
its discretion under the primary jurisdiction doctrine to stay judicial proceedings pending action
by the Insurance Commissioner. [¶] ... [¶]


“[C]onsiderations of judicial economy, and concerns for uniformity in application of the complex
insurance regulations here involved, strongly militate in favor of a stay to await action by the
Insurance Commissioner in the present case.


“[C]ourts have observed that questions involving insurance rate making pose issues for which
specialized agency fact-finding **58  and expertise is needed in order to both resolve complex
factual questions and provide a record for subsequent judicial review.... [¶] ... [¶]


“To address the People's claim, one must inquire into the insurer's ratemaking process in order
to determine what the rate would be for a given driver without the discount. Thereafter one must
discern whether the rate offered on a given Good Driver Discount policy is 20 percent below what
the insured would otherwise have been charged....


“[A] court attempting to determine whether a given Good Driver Discount policy meets
the statutory 20 percent discount requirements should have the benefit of the Insurance
Commissioner's expert assessment of that issue.... [T]he Insurance Commissioner, rather than



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I7cacd0eefa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS1861.03&originatingDoc=I7cacd0eefa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Donabedian v. Mercury Ins. Co., 116 Cal.App.4th 968 (2004)
11 Cal.Rptr.3d 45, 04 Cal. Daily Op. Serv. 2190, 04 Cal. Daily Op. Serv. 2715...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 18


a court, is best suited initially to determine whether his or her own regulations pertaining to
compliance have been faithfully adhered to by an insurer.” (Farmers, supra, 2 Cal.4th at pp. 390–
399, 6 Cal.Rptr.2d 487, 826 P.2d 730, italics added and deleted.)


[7]  Thus, in light of Farmers, plaintiff's claim—Mercury used applicants' lack of prior insurance
in violation of Proposition 103—was originally cognizable in the courts under the UCL. The
claim did not involve the exhaustion of administrative remedies, and the commissioner therefore
did not have exclusive jurisdiction over the matter. Indeed, pursuant to the doctrine of primary
jurisdiction, the trial court stayed the action so that the Insurance Commissioner could review
plaintiff's claim. Yet, after the commissioner issued his January 29, 2002 order, declining to hear
the matter, thetrial *987  court dismissed the suit on the ground that the commissioner's jurisdiction
was exclusive. But under the primary jurisdiction doctrine, the commissioner was to provide only
an initial assessment, not a final determination. 4


4 Plaintiff's September 17, 2001 letter to the Insurance Commissioner sought the
commissioner's input on the parties' dispute under the primary jurisdiction doctrine and
also requested that the commissioner treat the letter as a complaint under the formal
administrative process (§§ 1858–1858.7). The commissioner decided not to reach the
merits of the dispute but to promulgate regulations instead. In doing so, it appears that
the commissioner chose not to review the matter administratively. (See §§ 1858–1858.02,
1858.1, 1858.2, 1858.3 [describing steps in administrative process].)


Mercury argues that plaintiff's sole means of redress was to file a complaint with the Insurance
Commissioner pursuant to the formal administrative process (§§ 1858–1858.7). We disagree.
Farmers indicates that a claim under the UCL, though predicated on a violation of the Insurance
Code, is not so restricted. (See Farmers, supra, 2 Cal.4th at pp. 382, fn. 1, 391, 6 Cal.Rptr.2d 487,
826 P.2d 730.) This conclusion follows from Proposition 103's plain language.


Proposition 103 prohibits insurers from using the absence of prior insurance as a rating criterion
(§ 1861.02, subd. (c)) and subjects insurers to the UCL (§ 1861.03, subd. (a)). The Proposition
further provides: “Any person may initiate or intervene in any proceeding permitted or established
pursuant to ... chapter [9].” (§ 1861.10, subd. (a).) The formal administrative process is found in
chapter 9. “Any person may [also] ... enforce any provision of ... article [10 of chapter 9].” (§
1861.10, subd. (a).) The prohibition against using the lack of prior insurance as a rating criterion is
found in article 10. Giving effect to all of these provisions, “[a]ny person” may initiate or intervene
in the formal administrative process (established in chapter 9) and may enforce the ban on using the
lack of prior insurance **59  as a rating criterion (contained in article 10, chapter 9) by bringing
a civil action under the UCL.
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Thus, the trial court should have permitted this action to proceed on the merits. In SCIF, supra, 24
Cal.4th 930, 103 Cal.Rptr.2d 662, 16 P.3d 85—a case similar to this one—the Supreme Court did
just that. In SCIF, workers' compensation insurers were required by law to collect certain financial
information about their insureds and provide the data to the Workers' Compensation Insurance
Rating Bureau. The Department of Insurance used the information from the rating bureau to
set minimum premiums to be charged the insureds. Several insureds initiated administrative
proceedings against their insurer, alleging that the insurer had misallocated and misreported the
insureds' information to the rating bureau, resulting in artificially inflated premiums that the insurer
was allowed to collect. The insurer lost at every level of the administrative process. The superior
court subsequently denied the insurer's petition for a writ of administrative mandate. The Court
of Appeal affirmed.


*988  The insureds in SCIF, supra, 24 Cal.4th 930, 103 Cal.Rptr.2d 662, 16 P.3d 85, also filed
a civil action against the insurer based on the same allegations as the administrative charge. The
insurer moved for judgment on the pleadings, arguing that the suit was barred by section 11758,
which is virtually identical to section 1860.1 and provides: “No act done, action taken or agreement
made pursuant to the authority conferred by this article shall constitute a violation of or grounds for
prosecution or civil proceedings under any other law of this State heretofore or hereafter enacted
which does not specifically refer to insurance.” The superior court denied the insurer's motion, the
Court of Appeal summarily denied the ensuing petition for a writ of mandate, and the Supreme
Court affirmed, explaining:


“[The insureds] assert[ ] that section 11758 grants immunity only for antitrust or concert of
action claims, not claims that an insurer engaged in unilateral misconduct. Along these lines,
[the insureds] disagree[ ] with [the insurer] that this is a ratemaking case; rather it is simply a
garden variety bad faith insurance dispute. [The insurer] contends this is a ratemaking case, and
that section 11758 bars all civil claims ‘arising from workers' compensation rate-making disputes,
unless brought under a statute which specifically relates to insurance.’ Since none of [the insureds']
claims are brought under such a statute, they are barred by section 11758....


“[W]hat is authorized by [section 11758] is ‘cooperation between insurers, rating organizations and
advisory organizations in ratemaking and other related matters to the end that the purposes of this
chapter may be complied with and carried into effect.’ ... Such price-setting activity would arguably
otherwise be barred by the antitrust laws. Thus, in order for the miscalculating and misreporting of
loss information to fall within the scope of section 11758's immunity, it appears it must be related
to such authorized cooperation in ‘ratemaking and other related matters.’ ...


“Arguably, an insurer's act of reporting financial information to a rating organization is inextricably
tied to the operation of a rating organization. That is, while the act of reporting (or misreporting)
financial information is a unilateral act, it results in a rating organization receiving sufficient
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information from each insurer that it can set a minimum rate and appropriate premiums for each
insured.


“Here, however, [the insureds] do[ ] not contend the mere act of reporting financial **60
information to the Rating Bureau was misconduct. In particular, [the insureds] do[ ] not allege that
[the insurer] violated any antitrust laws by reporting such information. Nor do[ ] [the insureds]
challenge the manner in which premiums or rates are set by the Rating Bureau. Rather, [the
insureds] dispute[ ] the manner in which [the insurer] analyzed and allocated [theinsureds'] *989
financial data prior to the data being sent to the Rating Bureau. The Rating Bureau presumably
had no way of knowing, absent an audit, that [the insurer had misallocated certain expenses].


“Of course, [the insureds] also allege[ ] that [the insurer] misreported [the insureds'] ... expenses
to the Rating Bureau, and this led to the imposition of excessive premiums.... [N]umerous Courts
of Appeal decisions in other contexts have sanctioned civil claims against [this insurer] and other
workers' compensation insurers alleging that their misconduct resulted in unjustifiably higher
premiums. In all of these cases, the insurer had to first report the misinformation to the Rating
Bureau before the premiums could be affected. [¶] ... [¶]


“Given that premiums set for workers' compensation policies are dependent in part on the
financial information submitted by the insurer, insurer misconduct in handling the insured's
workers' compensation claims or other financial information can always potentially result in higher
premiums. If we were to extend section 11758's immunity to the claims alleged in this case
regarding analyzing and reporting financial information, liability for misconduct that resulted in
higher premiums would arguably also be precluded in these other contexts.


“Interpreting section 11758 to only apply to concerted activity otherwise barred by the antitrust
laws, and not to the individual misconduct of an insurer regarding its insured, is also supported by
section 11758's legislative history.... Congress ... granted insurers a moratorium from the Sherman
Act, Clayton Act, and Federal Trade Commission Act until June 30, 1948, at which time they would
become applicable ‘to the extent that [the insurance] business is not regulated by State law.’ ... In
response, the California Legislature enacted the McBride–Grunsky Insurance Regulatory Act of
1947. This act included section 1860.1, which has language virtually identical to section 11758
.... [¶] ... [¶]


“[T]he Department of Insurance, the government agency charged with enforcing the state's
insurance laws, recently wrote to this court [and] ... expressed the view, ‘The purpose of [Insurance
Code section 11758] is to immunize insurers and rating organizations from anti-trust laws so that
they can act in concert to make rates. It has long been considered necessary to allow the insurance
industry an exemption from the laws that prohibit other industries from actions done in concert that
affect the price of their products. The extraordinary grant of immunity from prosecution or civil
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proceedings in Section 11758 must be seen in context—as a recognition of the unique status of the
insurance industry within the framework of federal and state anti-trust law.... The plain language of
Insurance Code Section 11758 does notimmunize *990  an insurer from misconduct in reporting
data to the rating organization. Furthermore, the legislative history of that statute indicates that it
was intended to allow insurers to act in concert to make rates. The action of a single insurer in
reporting data that is eventually used to make rates is not the same as a concert of action among
entities in order to make rates.’ ... [¶] ... [¶]


“[The case law] does not support the argument that section 11758 applies to an individual carrier's
unilateral conduct.


**61  [The insureds'] claim has no antitrust implications. [¶] ... [¶]


“We are cognizant of the fact that the calculation of insurance premiums and interpretation of
[the insurer's] reporting requirements as contained in the 1983 unit statistical plan is best suited
to the administrative process. Here, however, the administrative process has run its course, and
we enjoy the benefit of that expertise. In particular, at every level [the insurer] has been found to
have committed malfeasance. Moreover, the formula by which premiums are determined, while
complicated, is set by law and is public information, and hence the premium [the insureds] should
have been charged is capable of calculation by experts in a trial court.” (SCIF, supra, 24 Cal.4th
at pp. 936–943, 103 Cal.Rptr.2d 662, 16 P.3d 85, italics added, citations and fn. omitted.)


Mercury seeks to bar this action based on provisions of the McBride Act—sections 1860.1
and 1860.2—that predated Proposition 103 and were enacted to permit concerted action among
insurers in setting rates. Like the statutory scheme in SCIF, supra, 24 Cal.4th 930, 103 Cal.Rptr.2d
662, 16 P.3d 85, these two provisions of the McBride Act were adopted to immunize insurers
from antitrust laws (see SCIF, supra, at pp. 938–940, 103 Cal.Rptr.2d 662, 16 P.3d 85; Amwest
Surety Ins. Co. v. Wilson, supra, 11 Cal.4th at pp. 1257–1258, 48 Cal.Rptr.2d 12, 906 P.2d 1112). In
concluding that section 11758—section 1860.1's twin—did not immunize a workers' compensation
insurer from liability for unilateral misconduct, the Supreme Court relied in part on the legislative
history of the McBride Act. (See SCIF, supra, 24 Cal.4th at pp. 938–940, 103 Cal.Rptr.2d 662, 16
P.3d 85.) In a similar fashion, we rely on that history.


[8]  Like the claim in SCIF, supra, 24 Cal.4th 930, 103 Cal.Rptr.2d 662, 16 P.3d 85, plaintiff's
claim challenges the unilateral conduct of a single insurer, does not involve concerted action, and
has no antitrust implications. And the administrative process—namely, the doctrine of primary
jurisdiction—has run its course. As the Department of Insurance states in its amicus curiae brief:
“Whatever limited force Insurance Code sections 1860.1 and 1860.2 can be said to have today, a
fair reading of those provisions in context cannot immunize insurers from civil liability for illegal
procedures that are creatively stowed away in a voluminous regulatory filing.” Of course, this is not
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to say that sections 1860.1 and 1860.2 no longerserve *991  any purpose. For example, insurers
are still permitted to engage in some concerted and joint activity. (See, e.g., §§ 1853.5 [related
insurers may act in concert in setting rates], 1853.8 [insurers may enter into agreements to equitably
apportion casualty insurance afforded applicants], 1855–1855.5 [members and subscribers of
advisory organization may use policy forms, bond forms, and manuals of that organization].)


In sum, as Mercury would have it, a violation of Proposition 103 would always fall within the
exclusive jurisdiction of the Insurance Commissioner and would never give rise to a civil action
in the first instance. But that interpretation is contrary to the Proposition's plain language and the
analysis in Farmers, supra, 2 Cal.4th 377, 6 Cal.Rptr.2d 487, 826 P.2d 730, and SCIF, supra, 24
Cal.4th 930, 103 Cal.Rptr.2d 662, 16 P.3d 85. It would make little sense if Proposition 103—which
subjects insurers to the UCL—were interpreted to preclude a civil action alleging a violation of
that very Proposition.


Mercury's reliance on Walker, supra, 77 Cal.App.4th 750, 92 Cal.Rptr.2d 132, is misplaced. There,
“[t]he [insureds'] causes of action were each bottomed on the insurers' charging approved rates
alleged **62  nevertheless to be ‘excessive’.... The complaint[, filed in February 1998,] supported
[the] claim of ‘excessive’ premiums with numerous factual allegations regarding industry trends
and rates of return earned by individual insurers. The complaint further alleged the existence of
regulations that, on their face are applicable to the ratesetting process, but which cannot be (and
have not been) used, because of the failure of the commissioner to adopt certain ‘generic factors'
necessary for the use of the formula set forth in the regulations.... Each cause of action against
the insurers sought the redetermination of the premium rates in effect since September 1994 in
accordance with certain statutory and regulatory criteria and a refund of the premiums collected
in excess of the redetermined amounts.” (Id. at p. 753, 92 Cal.Rptr.2d 132.)


The trial court dismissed the action on demurrer. The Court of Appeal affirmed, stating: “(1)
the time has long since lapsed to challenge the actions on which the complaint was based and
(2) explicit statutory authority precludes any further civil challenges to those actions to recoup
premiums charged pursuant to approved rates.” (Walker, supra, 77 Cal.App.4th at p. 760, 92
Cal.Rptr.2d 132.) The court also noted that “an insurer's action of collecting premiums consistent
with an approved rate” did not provide a basis for liability. (Id. at p. 757, 92 Cal.Rptr.2d 132.)


Walker is inapposite. Here, plaintiff alleges that Mercury violated a specific prohibition of
Proposition 103: An insurer may not use the absence of prior insurance, in and of itself, as
a criterion in determining eligibility for the Good Driver Discount, generally for automobile
premiums and insurability, *992  or in applying a persistency discount (§ 1861.02, subd. (c)). In
contrast, the challenge in Walker rested on amorphous concepts such as “industry trends,” “rates
of return earned by individual insurers,” and “generic factors.” (Walker, supra, 77 Cal.App.4th at
p. 753, 92 Cal.Rptr.2d 132.) Walker involved a challenge to approved rates. (Id. at pp. 753, 756–
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757, 759, 92 Cal.Rptr.2d 132.) This case does not. (See SCIF, supra, 24 Cal.4th at pp. 941–942,
103 Cal.Rptr.2d 662, 16 P.3d 85 [distinguishing Walker ].)


Plaintiff contends the Insurance Commissioner did not approve Mercury's use of the lack of prior
insurance to determine, for example, eligibility for the Good Driver Discount or insurability. In its
amicus curiae brief, the Department of Insurance explains: “California automobile premiums are
generally calculated in a two-step process.


“First, a company must calculate a ‘base rate,’ a figure which is the same for each policyholder
and represents the total annual premium that the insurer must charge in order to cover expenses
and obtain a reasonable rate of return. (Spanish Speaking Citizens' Foundation, Inc. v. Low [,
supra,] 85 Cal.App.4th [at p. 1186, 103 Cal.Rptr.2d 75].) The second step involves the weighting
of ‘rating factors' which will have a different effect on different policyholders, depending upon
each policyholder's unique characteristics. (Ibid.)


“Much of the first step in the process, calculation of a base rate pursuant to section 1861.05,
requires that an insurer provide a highly technical, formulaic, presentation of its loss, expense and
claims data so that the Department can determine whether the base rate is excessive, inadequate
or unfairly discriminatory. [ (See generally Cal.Code Regs., tit. 10, §§ 2644.1–2644.23.) ]


“The second step in this process, applicable only to automobile insurers, concerns the evaluation
of the automobile rating factors under section 1861.02. Each insurer must file a ‘class plan’ with
the Department. **63  [ (Cal.Code Regs., tit. 10, §§ 2632.3, 2632.5, 2632.6, 2632.9–2632.11.) ]
The class plan must be filed prior to use, so that the Department may ensure that the influence of
each rating factor applied in an insured's premium is weighted as specified by the Department's
regulations. [ (Id., §§ 2632.7, 2632.8.) ] The calculation of weights also involves a highly technical,
formulaic evaluation of the individual optional rating factors. (See generally, Spanish Speaking
Citizens' Foundation, Inc. v. Low [, supra,] 85 Cal.App.4th 1179, 103 Cal.Rptr.2d 75....)


“Each of the steps described above represents the ‘ratemaking’ function of the Department's review
process. Each requires the Commissioner to exercise his technical expertise. The summation of
these steps operates to ensure not only that the ultimate rate filed with the Department is not
excessive, inadequate or unfairly discriminatory, but also to ensure that the rating factors are
weighted in the order prescribed by Proposition 103.


*993  “[Plaintiff's] claim does not involve any of these ratemaking steps. A separate concern is
whether the optional rating factors, as applied, comply with the Insurance Code. This is a critical
distinction, and it is the issue that was before the trial court in the present case. It is possible for
an insurance carrier to file with the Department a rate filing and class plan that satisf[y] all of the
ratemaking components of the regulations, and still result in a violation of the Insurance Code as
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applied. Such a [situation] would not involve a question of rates, but rather, it could easily involve
the very separate, factual question of how the components of the class plan are applied toward
members of the public.” (Italics in original.)


In its class plan applications, Mercury marked the appropriate boxes on the preprinted forms
indicating that it uses persistency as a rating factor. In the applications, Mercury defined
persistency as follows: “The Persistency discount is based on loss experience and the number of
years the Named Insured has been continuously insured and no lapse of coverage in excess of 30
days....”


The language in Mercury's class plan applications fails to establish that it did not use the absence
of prior insurance, in and of itself, as a criterion in determining eligibility for the Good Driver
Discount, generally for automobile premiums and insurability, or in applying its persistency
discount. The complaint alleges that Mercury did use the absence of prior insurance in that way.
Because this case comes to us after the sustaining of a demurrer without leave to amend, we accept
the allegation as true. (See Hensler v. City of Glendale, supra, 8 Cal.4th at p. 8, fn. 3, 32 Cal.Rptr.2d
244, 876 P.2d 1043.) Accordingly, we conclude that plaintiff may seek relief under the UCL.


In closing, we emphasize what we do not decide: whether “persistency” means the length of time
the insured has been continuously covered by the insurer issuing the policy (loyalty persistency)
or, more broadly, the length of time continuously covered by any insurer (portable persistency). “
‘ “Proposition 103[has] proved to be a problem child from its inception” ’ ... and that is perhaps
nowhere more apparent than in this area of automobile insurance rating factors.'' (Spanish Speaking
Citizens' Foundation, Inc. v. Low, supra, 85 Cal.App.4th at p. 1185, 103 Cal.Rptr.2d 75, citation
omitted.) While one court has stated in dicta that “persistency” means “years insured by the
company” (id. at p. 1187, 103 Cal.Rptr.2d 75, italics added), the record in this case suggests that
even the Insurance Commissioner's office has not applied a consistent interpretation of the term.


**64  And we decline to reach Mercury's assertion that, as a factual matter, the Insurance
Commissioner not only approved its use of the lack of prior insurance as a rating criterion, but
required it, notwithstanding the statutory *994  prohibition. For that point, Mercury relies on
a November 25, 1994 report from the commissioner that reviewed its rating and underwriting
practices as of September 30, 1994, and on an accompanying cover letter from the commissioner.
But in documents filed with this court pursuant to motions to take judicial notice, the commissioner
appears to dispute Mercury's reliance on the report, indicating that the report was a draft, which
differed materially from the final report dated April 21, 1995.


[9]  Mercury contends the trial court made a “finding of fact” that the commissioner approved and
required its use of the absence of prior insurance as a rating criterion, and we should affirm the
finding because it is supported by substantial evidence. This contention ignores the limited role
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of a demurrer—to test the legal sufficiency of a complaint. (See Weil & Brown, Cal. Procedure
Before Trial (The Rutter Group 2003) ¶¶ 7:8 to 7:17.4, pp. 7–6 to 7–12; Lockley v. Law Office of
Cantrell, Green, Pekich, Cruz & McCort (2001) 91 Cal.App.4th 875, 882–887, 110 Cal.Rptr.2d
877.) In reviewing the ruling on a demurrer, a court cannot consider, as Mercury would have us do,
the substance of declarations, matter not subject to judicial notice, or documents judicially noticed
but not accepted for the truth of their contents. (See Weil & Brown, Cal. Procedure Before Trial,
supra, ¶¶ 7:8 to 7:17.4, pp. 7–6 to 7–12; Lockley v. Law Office of Cantrell, Green, Pekich, Cruz &
McCort, supra, 91 Cal.App.4th at pp. 882–887, 110 Cal.Rptr.2d 877.) 5


5 Mercury argues that its conduct was protected under the “safe harbor” doctrine (see Cel–Tech
Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 182, 83
Cal.Rptr.2d 548, 973 P.2d 527) because the Insurance Commissioner approved its use of the
absence of prior insurance as a rating criterion. As stated, we will not resolve that factual
issue at the pleading stage. We therefore do not reach Mercury's “safe harbor” argument.


In addition, although a court may take judicial notice of a plaintiff's admissions (see Rodas v.
Spiegel (2001) 87 Cal.App.4th 513, 518, 104 Cal.Rptr.2d 439), the admission noted in Mercury's
briefs—plaintiff conceded that the demurrer to the original complaint was properly sustained—
is of no moment. Plaintiff appeals from the dismissal of the first amended complaint, and that
pleading was based on a theory advanced on appeal: Mercury's rating factors and class plan, as
applied, violated Proposition 103. Plaintiff's other purported admissions, as described in Mercury's
briefs, either are not admissions or are irrelevant.


We therefore reverse the order and judgment of dismissal. Mercury's proffered evidence, which
allegedly disproves plaintiff's claim, can be presented to the trial court in an appropriate manner
after remand. Nothing we have said is intended to prejudge the determination of whether the
Insurance Commissioner approved Mercury's use of the absence of prior insurance, inand *995
of itself, as a criterion in determining eligibility for the Good Driver Discount, generally for
automobile premiums and insurability, or in applying its persistency discount and, if so, its effect
on this case.


III


DISPOSITION


The order of dismissal and the judgment are reversed. Plaintiff is entitled to costs on appeal.
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We concur: SPENCER, P.J., and ORTEGA, J.


All Citations


116 Cal.App.4th 968, 11 Cal.Rptr.3d 45, 04 Cal. Daily Op. Serv. 2190, 04 Cal. Daily Op. Serv.
2715, 2004 Daily Journal D.A.R. 3180


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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148 Cal. 374, 83 P. 148


MARY FLOOD, Respondent,
v.


CHARLES TEMPLETON, Executor of James Sullivan, Deceased, et al., Appellants.


Supreme Court of California.
Sac. No. 1391.


December 18, 1905.


PLEADING—INTERLINEATIONS IN COMPLAINT—AMENDMENT—DEMURRER.
Brief additions made to a complaint by way of immaterial interlineations do not constitute the
pleading an amended complaint, necessitating a new demurrer. A demurrer filed to the complaint
prior to such additions is not waived.


ID.—FAILURE TO STATE CAUSE OF ACTION.
An objection to the complaint that it does not state facts sufficient to constitute a cause of action
may be urged at any time without demurrer.


ID.—SPECIFIC PERFORMANCE — CONSIDERATION — REASONABLENESS.
The complaint in an action for the specific performance of a contract must show that the party
against whom enforcement is sought has received adequate consideration and that the contract is
just and reasonable.


ID.—AGREEMENT TO DEVISE LAND—MORTGAGOR AND MORTGAGEE.
Specific performance of an agreement by a mortgagee of land to devise the mortgaged premises to
the mortgagor in consideration of the latter's forebearance in an action to foreclose the mortgage
to interpose a set-off and a plea of the statute of limitations to a portion of the mortgage debt will
not be decreed in the absence of any allegation in the complaint as to the value of the land so as
to show the reasonableness of the agreement.


ID.—PECUNIARY COMPENSATION.
Specific performance of such an agreement will not be decreed, for the reason that the damages
occasioned to the mortgagor by reason of the failure of the mortgagee to devise the land can be
compensated in money.
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APPEAL from a judgment of the Superior Court of Glenn County and from an order refusing a
new trial. Oval Pirkey, Judge.


The facts are stated in the opinion of the court.


*374  R. L. Clifton, and McCoy & Gans, for Appellants.
Frank Freeman, for Respondent.


HENSHAW, J.


Plaintiff's action was to enforce an alleged agreement made between himself and James Sullivan
in his lifetime, whereby Sullivan agreed by his last will and *375  testament to devise to plaintiff
real property described in the complaint. Defendants' demurrer to the complaint was overruled.
They answered by denial, and by cross-complaint sought to quiet title to the property which was
then in possession of plaintiff under lease. Trial was had, and the court gave judgment for plaintiff
as prayed for, and from that judgment and from the order denying their motion for a new trial
defendants appeal.


The complaint does not disclose any ground for equitable relief, and defendants' demurrer to it
should have been sustained. Plaintiff alleges that she was the owner of a certain piece of land,
and was in possession of it; that on the fourth day of February, 1899, she owed Sullivan upon her
promissory note, secured by mortgage upon this land, $9,696 principal and $5,226 interest; that
upon the first day of January, 1899, Sullivan had become indebted to her in the sum of $5,875.50
for board, lodging, washing, nursing, etc, and for the pasturing of his stock upon her land; that no
balance had been struck in their accounts, and that their accounts were open, mutual, current, and
undetermined; that Sullivan, in February, 1899, made demand upon plaintiff for the payment of her
indebtedness; that the first installment of the promissory note, amounting to the sum of $969.67,
was at that time barred by the statute of limitations. Thereupon plaintiff and deceased entered
into the following agreement: “That the said Sullivan should proceed to foreclose the mortgage
given to secure the note hereinbefore set out, which said note and mortgage are herein marked
‘Exhibit A,’ and obtain a judgment and deed, through foreclosure proceedings, to the said land and
premises then owned by the said Mary Flood and hereinbefore described, and that the said Mary
Flood should refrain from pleading the statutes of limitations as a bar to said first installment due
on said note, and should refrain from setting up as a set-off to the said foreclosure proceedings
the said amount of $5,875.50, which was then due from the said Sullivan to the said Mary Flood,
and, in consideration of the said Mary Flood not so pleading the statutes of limitations or setting
up said set-off in said foreclosure proceedings, the said Sullivan agreed that after he obtained
title to said premises in said foreclosure proceedings he would rent to the said Mary Flood the
premises *376  herein described, as long as he, the said Sullivan, lived, for the sum of four hundred
dollars a year, and that he would make and leave at his death a last will in favor of the said Mary
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Flood, devising and bequeathing to her, the said Mary Flood, all of the said land and premises
hereinbefore described and described in said mortgage, so that the said Mary Flood, upon the death
of the said Sullivan, should become the owner in fee of the whole of the said land and premises
clear of encumbrance.” The complaint then avers the foreclosure proceedings, the performance
upon the part of plaintiff of the obligations imposed upon her by the agreement, the leasing of
the property to her, and her occupation of it until the death of Sullivan, his failure to devise her
the property, and the consequent injury. The original complaint set forth the agreement between
the parties, as above quoted. To this the demurrer was interposed and overruled. Subsequently,
during the course of the trial, plaintiff was permitted to amend, and did amend, in the following
particulars: She was allowed to add an interest charge to the amount which she claimed, $5,875.50,
so that the complaint read that there was due to her from Sullivan the amount of $5,875.50, “and
interest thereon”; and further, she was allowed to amend the allegation as to Sullivan's promise, so
as to make it read that Sullivan would rent to Mary Flood the premises herein described “so long
as she, the said Mary Flood, lived,” instead of reading “so long as he, the said Sullivan, lived.”


Respondent interposes a preliminary objection to the consideration of the demurrer, upon the
ground that an amended complaint supersedes the original complaint, and that, as defendants did
not demur to the amended complaint, they waived their demurrer by this omission. Some force
might attach to this argument, if the amended complaint in any vital respect changed the issues or
relieved the original complaint from the objections pressed by the original demurrer, but in this case
there was no amended complaint. There were merely brief amendments by way of interlineations
made to the original complaint, and those amendments in no way relieved from, nor even affected,
the grounds of demurrer which had been urged against the pleading. In such cases it is well settled
that not only is a new demurrer unnecessary, but that it is not error for the court to refuse, upon
application, *377  to permit a new demurrer to be presented. (6 Ency. of Plead. & Prac., p. 381;
Stanton v. Kenrick, 135 Ind. 382, [35 N. E. 19]; Hawthorne v. Siegel, 88 Cal. 159, [25 Pac. 1114,
22 Am. St. Rep. 291].) Moreover, and finally, it may be said upon this point that the demurrer is
a general one, and charges a failure in the complaint to state facts constituting a cause of action;
and this may be urged at any time without demurrer. (Code Civ. Proc., sec. 434; Ryan v. Holliday,
110 Cal. 335, [42 Pac. 891].)


It is a rule of equity, embodied in section 3391 of the Civil Code, that specific performance cannot
be enforced against a party to a contract if he has not received adequate consideration for the
contract, and if the contract is not, as to him, just and reasonable. In other words, the complaint must
show that the party against whom enforcement is sought has received adequate consideration and
that the contract is just and reasonable. In the complaint at bar there is an absence of averment to
show any of these things. It is made to appear that plaintiff was indebted to the defendant in the sum
of $14,922, against which plaintiff claimed the set-off of $5,875 and an additional reduction in the
sum of $969, as to which she could plead the statute of limitations. There is no averment that this
$14,922 was not justly owing to Sullivan. Indeed, the averments of the complaint show that it was,
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and certainly no equity is disclosed by the intimation that plaintiff would have availed herself of
the strictly legal defense of the statute of limitations to a money demand admitted honestly due the
creditor. This, however, is a minor matter, and it is mentioned merely in passing. The consideration
moving from the plaintiff, therefore, is found in her agreement to forbear to urge her set-off and
to plead the statute of limitations against Sullivan's foreclosure. But there is no allegation as to
the value of the land. It is not made to appear whether Sullivan gained much or little, or anything
at all, by the forbearance. For aught that is shown, even if plaintiff had successfully interposed
this set-off and her plea of the statute of limitations, foreclosure would still have resulted, and
it is not made to appear that plaintiff would have bought in the property at foreclosure, that the
property was worth more than it would have been foreclosed for, or, in short, that plaintiff suffered
any detriment *378  or deceased gained any advantage thereby. As this court has said in Bruck v.
Tucker, 42 Cal. 346, “The court is to be satisfied that the contract is founded upon, not merely a
valuable, but an adequate, consideration. But how are we to be so satisfied here, where there is an
absence of all averment upon that point.” (Windsor v. Miner, 124 Cal. 492, [57 Pac. 386]; Stiles
v. Cain, 134 Cal. 170, [66 Pac. 231].)


But in another respect even more fatal to its sufficiency is the complaint radically defective. While
it seeks the specific performance of a contract to devise real property by last will without allegation
as to the value of the property at the time of the agreement, nor indeed at any other time, it bases
the right to compel this performance upon plaintiff's forbearance merely in the matter of a money
demand. Equity, it is true, does entertain contracts for specific performance to convey the whole
or any portion of the promisor's property by will, but it decrees such performance, first, only upon
clear proof of fairness, justness, and adequacy, and where the rights of innocent third parties are
not imperiled; and second, it does so only where the plaintiff cannot be compensated in money.
These cases usually arise where the service is of some extraordinary nature which cannot be, and
in the contemplation of the parties was never expected to be, paid for in money, as where home ties
are broken, and minors go to live with an adult upon his promise that he will stand in loco parentis
and will to them his property in return for their filial services during his lifetime. As was said by
this court in Owens v. McNally, 113 Cal. 444, [45 Pac. 710], “Specific performance is not to be
decreed under strict rule and formula. Every consideration which may be properly urged upon the
court is to be weighed and passed upon, and it will be decreed only when no other adequate relief
is available to plaintiff, and even then it will be denied, if it operates by way of a hardship upon the
innocent.” The jurisdiction of a court of equity to decree specific performance does not, as was said
in Senter v. Davis, 38 Cal. 450, depend at all upon the question whether the contract relates to real
or personal property, but altogether upon the question whether the breach complained of cannot be
adequately compensated in damages. If it can, the action has no place in a court of equity, and the
plaintiff's remedy is *379  strictly in law. Equity is designed only to supplement the deficiencies of
the law. So it will be found that in all of the cases in which specific performance of these agreements
to leave property by will has been decreed by the courts, there has been present the element of
peculiar personal services, fully performed and incapable of compensation in money. Such was
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the case in Owens v. McNally, 113 Cal. 444, [45 Pac. 710], and that, also, of McCabe v. Healy, 138
Cal. 81, [70 Pac. 1008]. It is said in Jaffe v. Jacobson, 48 Fed. 21, “In all the cases called to our
attention in which relief was afforded, it appears that the promisees had substantially discharged
the obligations which they had severally assumed. In most, if not all, instances they had lived in the
promisor's household as members of his family, and had rendered faithful and effectual services
for a long period of years. It was not possible, therefore, to administer adequate relief otherwise
than by decreeing specific performance.” In Burns v. Smith, 21 Mont. 251, [53 Pac. 742, 69 Am.
St. Rep. 653], it is said: “We come to this conclusion more readily, as we are of the opinion that the
parties to the alleged contract never contemplated that the services of plaintiff were to be, or could
be, compensated in money.” In Healy v. Simpson, 113 Mo. 340, [20 S. W. 881], the court said:
“And, when the mother sent her child to dwell in another's family in a distant state, she yielded
much affection and love; and Brewster, by the same act, gained the companionship of one who
added much, no doubt, to his enjoyment of life. … In the very nature of things, nine years in the
life of a child so changed conditions that it is out of the power of an earthly tribunal to restore the
parties to their original situation and environment, and the courts, therefore, compel them to stand
upon and abide by the record they have made.” So in Stellmacher v. Bruder, 89 Minn. 507, [95 N.
W. 324, 99 Am. St. Rep. 609], the consideration for the deceased's promise being board, lodging,
care, etc., it was alleged in the complaint that it was impossible to estimate the value in money,
or by any pecuniary standard. The court, holding that the complaint did not state facts sufficient
to constitute a cause of action, and that the demurrer thereto was properly sustained, said: “If the
consideration for the contract be labor and services which may be estimated, and their value *380
liquidated in money, so as reasonably to make the promisee whole, specific performance will not
be decreed. But where the consideration of the contract is that the promisee shall assume peculiar
and domestic relations to the promisor, and render to him services of such a peculiar character that
it is practically impossible to estimate their value by any pecuniary standard, specific performance
will be decreed. … There being no element of a peculiar personal and domestic relation in the
contract, as alleged in the complaint under consideration, it does not appear upon the face thereof
that the plaintiff cannot be fairly compensated in money for her uncle's breach of his oral contract.”
In the complaint before us we are not left in any embarrassment or doubt as to the nature of the
service. There was no service at all. A married woman or widow was occupying a piece of land
mortgaged to the deceased, and forbore to press a fixed monetary demand in consideration of his
agreement to deed her the property upon his death. He failed to do so. The value of the forbearance
is established in the terms of her complaint. Her damages for deceased's alleged breach can, with
equal readiness, be found, and compensation made in money.


Plaintiff's forum is therefore a court of law, and not a court of equity; and the judgment and
order appealed from are reversed, with directions to the trial court to sustain the demurrer to the
complaint.
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McFarland, J., Van Dyke, J., Lorigan, J., Shaw, J., and Angellotti, J., concurred.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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6 Cal.App.5th 284
Court of Appeal, Second District, Division 8, California.


Christine FOXEN, Plaintiff and Appellant,
v.


John CARPENTER et al., Defendants and Respondents.


B268820
|


Filed 11/3/2016
|


Review Denied March 1, 2017


Synopsis
Background: Former client brought action against attorneys for declaratory relief, breach of
fiduciary duty, breach of contract, unfair and deceptive business practices, fraud, conversion,
breach of the implied covenant of good faith and fair dealing, money had and received, and an
accounting. The Superior Court, Los Angeles County, No. BC576625, Elizabeth Allen White,
J., sustained demurrer with leave to amend, and dismissed upon client's refusal to amend. Client
appealed.


Holdings: The Court of Appeal, Grimes, J., held that:


[1] client's non-fraud causes of action were subject to the one-year limitations period for actions
against attorneys, and


[2] limitations period began to run no later than the date that client was on notice that attorneys
wrongfully withheld funds from her.


Affirmed.


Procedural Posture(s): On Appeal; Demurrer to Complaint.


West Headnotes (13)


[1] Appeal and Error Objections and exceptions;  demurrer
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In de novo review of a judgment dismissing an action after the sustaining of a demurrer, to
the extent the factual allegations conflict with the content of the exhibits to the complaint,
the Court of Appeal relies on and accepts as true the contents of the exhibits and treats as
surplusage the pleader's allegations as to the legal effect of the exhibits.


4 Cases that cite this headnote


[2] Attorneys and Legal Services Time for proceedings; limitations and laches
Declaratory Judgment Limitations and laches
Former client's causes of action against attorneys for breach of contract, declaratory relief,
money had and received, and breach of the implied covenant of good faith and fair dealing,
for allegedly miscalculating or intentionally manipulating their charges for litigation costs
before disbursing settlement proceeds to client, were subject to the one-year statute of
limitations for an “action against an attorney for a wrongful act or omission, other than
for actual fraud,” where client's causes of action were not based on a theory that the fee
agreement was unconscionable or that the attorneys were not entitled to the fees set forth
in the fee agreement. Cal. Civ. Proc. Code § 340.6(a).


1 Case that cites this headnote


[3] Limitation of Actions Contracts;  warranties
The one-year limitations period for former client's claims against attorneys for breach of
contract, declaratory relief, money had and received, and breach of the implied covenant
of good faith and fair dealing, for allegedly miscalculating or intentionally manipulating
their charges for litigation costs before disbursing settlement proceeds to client, began to
run no later than the date that client discovered attorneys' false charges and was on notice
that attorneys had wrongfully withheld funds from her, where client discovered the false
charges months after the attorneys provided her with a “proposed disbursement” document
describing the charges. Cal. Civ. Proc. Code § 340.6(a).


[4] Attorneys and Legal Services Time for proceedings; limitations and laches
Former client's cause of action against attorneys for an accounting, for allegedly
miscalculating or intentionally manipulating their charges for litigation costs before
disbursing settlement proceeds to client, was subject to the one-year statute of limitations
for an “action against an attorney for a wrongful act or omission, other than for actual
fraud,” since client would not be able to establish her contract claims against attorneys
without demonstrating they breached professional duties owed to her, or nonlegal services
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closely associated with the performance of their professional duties as lawyers. Cal. Civ.
Proc. Code § 340.6(a).


10 Cases that cite this headnote


[5] Limitation of Actions Injuries to property
Assuming that the three-year statute of limitations for an “action for taking, detaining,
or injuring goods or chattels” applied to former client's cause of action against attorneys
for conversion, for allegedly miscalculating or intentionally manipulating their charges
for litigation costs before disbursing settlement proceeds to client, the limitations period
began to run no later than the date that client discovered attorneys' false charges and was
on notice that attorneys had wrongfully withheld funds from her, even if the attorneys
continued to assert the validity of their distribution of the settlement monies on later dates.
Cal. Civ. Proc. Code § 338(c).


[6] Pleading Sufficiency of amendment
Generally, an amended pleading supersedes the prior pleading, but where an amended
complaint attempts to avoid defects set forth in a prior complaint by ignoring them, an
exception to this general rule applies, and the court may examine the prior complaint to
ascertain whether the amended complaint is merely a sham.


1 Case that cites this headnote


[7] Pleading Operation and Effect in General
Any inconsistencies with the allegations in prior pleadings must be explained; if the
pleader fails to do so, the court may disregard the inconsistent allegations.


[8] Pleading Variance between pleading and instrument annexed, filed, or referred to
As a matter of law, allegations in a complaint must yield to contrary allegations contained
in exhibits to a complaint.


1 Case that cites this headnote


[9] Appeal and Error Particular Cases and Contexts



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.6&originatingDoc=I63ce2500b84411e6972aa83e6c16e5f7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.6&originatingDoc=I63ce2500b84411e6972aa83e6c16e5f7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&headnoteId=204043094600320240414193051&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241k95(7)/View.html?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS338&originatingDoc=I63ce2500b84411e6972aa83e6c16e5f7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Browse/Home/KeyNumber/302/View.html?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/302k251/View.html?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&headnoteId=204043094600620240414193051&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/302/View.html?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/302k252/View.html?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/302/View.html?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/302k312/View.html?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&headnoteId=204043094600820240414193051&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k4098/View.html?docGuid=I63ce2500b84411e6972aa83e6c16e5f7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Foxen v. Carpenter, 6 Cal.App.5th 284 (2016)
211 Cal.Rptr.3d 372, 2016 Daily Journal D.A.R. 11,920


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 4


Client's failure to raise any argument concerning the trial court's dismissal of her fraud
claim in her opening brief on appeal forfeited any argument on appeal that the trial court
erred in dismissing the fraud claim.


20 Cases that cite this headnote


[10] Attorneys and Legal Services Time for proceedings; limitations and laches
Actions for actual fraud against an attorney are governed by the three-year statute of
limitations for an “action for relief on the ground of fraud or mistake.” Cal. Civ. Proc.
Code § 338(d).


5 Cases that cite this headnote


[11] Limitation of Actions What constitutes discovery of fraud
The three-year statute of limitations for former client's fraud cause of action against
attorneys, for allegedly miscalculating or intentionally manipulating their charges for
litigation costs before disbursing settlement proceeds to client, began to run no later than
the date that client discovered attorneys' false charges and was on notice that attorneys had
wrongfully withheld funds from her, even if the attorneys continued to assert the validity
of their distribution of the settlement monies on later dates. Cal. Civ. Proc. Code § 338(d).


[12] Antitrust and Trade Regulation Time to Sue;  Limitations
Former client's Unfair Competition Law (UCL) cause of action against attorneys, for
allegedly miscalculating or intentionally manipulating their charges for litigation costs
before disbursing settlement proceeds to client, was subject to the one-year statute of
limitations for an “action against an attorney for a wrongful act or omission, other than
for actual fraud,” and thus the UCL statute of limitations did not apply, since the one-year
statute of limitations was a more specific limitations period that prevailed over the UCL
limitations period. Cal. Civ. Proc. Code § 340.6(a); Cal. Bus. & Prof. Code §§ 17200,
17208.


4 Cases that cite this headnote


[13] Pleading Effect of omission to make allegations
When a plaintiff is given the opportunity to amend her complaint and elects not to do so,
strict construction of the complaint is required and it must be presumed that the plaintiff
has stated as strong a case as she can.
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See 3 Witkin, Cal. Procedure (5th ed. 2008) Actions, § 629 et seq.


4 Cases that cite this headnote


**374  APPEAL from the judgment of the Superior Court of Los Angeles County. Elizabeth Allen
White, Judge. Affirmed. (Los Angeles County Super. Ct. No. BC576625)


Attorneys and Law Firms


The Business Legal Group and Russell M. Frandsen for Plaintiff and Appellant.


Nemecek & Cole, Jonathan B. Cole, Sherman Oaks, Mark Schaeffer and Amanda M. Moghaddam,
Sherman Oaks, for Defendants and Respondents.


Opinion


GRIMES, J.


*287  Plaintiff and appellant Christine Foxen sued her former attorneys, defendants and
respondents John Carpenter, Paul Zuckerman, Nicholas Rowley and Carpenter, Zuckerman &
Rowley, LLP, who had represented her in a personal injury action. The trial court sustained
defendants' demurrer to plaintiff's operative first amended complaint on the basis of the statute
of limitations. We conclude all of plaintiff's causes of action are time-barred as a matter of law,
and therefore affirm.


FACTUAL AND PROCEDURAL BACKGROUND


On March 25, 2015, plaintiff filed this action against defendants alleging eight causes of action
arising from alleged misconduct during the course of the parties' attorney-client relationship.
Following a demurrer by defendants to the original complaint, plaintiff filed her operative first
amended complaint which alleges 10 causes of action: (1) declaratory relief; (2) breach of fiduciary
duty; (3) breach of contract/fee agreement; (4) breach of contract/personal injury lien; (5) unfair
and deceptive business practices; (6) fraud; (7) conversion; (8) breach of the implied covenant of
good faith and fair dealing; (9) money had and received; and (10) accounting.
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Defendants again demurred, arguing primarily that plaintiff's claims were time-barred. After oral
argument, the court sustained defendants' demurrer with leave to amend. Plaintiff chose not to
amend, and a dismissal of plaintiff's action was entered October 15, 2015. This appeal followed.


[1] On appeal from a judgment dismissing an action after the sustaining of a demurrer, our review
is de novo. ( *288  Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1191, 151
Cal.Rptr.3d 827, 292 P.3d 871.) For the limited purpose of reviewing the propriety of the trial
court's ruling, we accept as true all well-pled factual allegations in the operative complaint, as well
as any facts that may be reasonably implied or inferred from those expressly alleged. (Schifando
v. City of Los Angeles (2003) 31 Cal.4th 1074, 1081, 6 Cal.Rptr.3d 457, 79 P.3d 569.) We also
consider the exhibits attached to the pleading. “[T]o the extent the factual allegations conflict with
the content of the exhibits to the complaint, we rely on and accept as true the contents of the exhibits
and treat **375  as surplusage the pleader's allegations as to the legal effect of the exhibits.” (See
Barnett v. Fireman's Fund Ins. Co. (2001) 90 Cal.App.4th 500, 505, 108 Cal.Rptr.2d 657.) We
do not “however, assume the truth of contentions, deductions or conclusions of law.” (Aubry v.
Tri–City Hospital Dist. (1992) 2 Cal.4th 962, 967, 9 Cal.Rptr.2d 92, 831 P.2d 317.) Our factual
summary is drawn from the allegations of the operative first amended complaint, including the
attached exhibits, according to this well-established standard.


In 2009, plaintiff suffered severe injuries in an auto accident. Plaintiff hired defendants to represent
her in a lawsuit against the other driver (hereafter “the personal injury action”). Plaintiff signed
a one-page retainer and fee agreement with defendants (hereafter “the fee agreement”). The fee
agreement is attached and incorporated by reference as exhibit A to the first amended complaint.
The fee agreement “does not meet the requirements” of Business and Professions Code section
6147.


The fee agreement provides, in relevant part, that defendants would represent plaintiff in the
personal injury action, their entitlement to fees was contingent on the recovery of damages for
plaintiff, the amount of the fee would be 40 percent of the gross recovery, and litigation costs would
be advanced by defendants in their discretion, but reimbursed by plaintiff “upon recovery and in
addition to attorney fees.” The fee agreement also granted defendants “a lien on any settlement,
award or judgment” to ensure payment of fees and costs actually incurred.


The fee agreement further provides that plaintiff authorized defendants to deposit the proceeds of
any recovery into their client trust account “and distribute funds in accordance with the terms of
this agreement.”


The personal injury action proceeded to trial in January 2011. During trial, the defendants in that
action offered to settle with plaintiff for $5 million. Her counsel, defendants here, advised plaintiff
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to reject the settlement offer, because they believed the jury would award a larger sum. Plaintiff
rejected the settlement offer and the jury returned a verdict of $2.3 million.


*289  After the verdict, defendants filed an action on behalf of plaintiff's husband for loss of
consortium. 1  The parties to the personal injury action then engaged in settlement discussions in
an attempt to reach a resolution of both plaintiff's claim and her husband's claim. A settlement
conference took place at the courthouse and both plaintiff and her spouse attended. Defendants
occasionally spoke with plaintiff and her husband during the conference but “never discussed the
substance of the negotiations.” The claims of both plaintiff and her spouse were settled for the
combined amount of $3 million. A written settlement agreement was executed on February 25,
2011.


1 Plaintiff's husband is not a party to this appeal.


The settlement checks, dated February 23, 2011, were tendered to defendants. Defendants did
not submit “any kind of accounting” to plaintiff regarding the proposed disbursement. Instead,
on March 2, 2011, defendants “wrongfully paid” themselves fees from the settlement funds as
follows: $840,000 to the firm Carpenter, Zuckerman & Rowley, LLP, and $360,000 to Nicholas
Rowley. Plaintiff did not learn of these payments until “after April 1, 2011.”


Defendants further “wrongfully” charged plaintiff $934,141.95 in litigation costs. In April 2011,
defendants gave plaintiff a “Proposed Disbursement” outlining **376  those costs. The proposed
disbursement is attached and incorporated by reference as exhibit B to the first amended complaint.
The proposed disbursement itemizes the “gross settlement” of $3 million, less “attorney fees
(40%)” of $1.2 million, litigation costs of $574,141.95, and “outstanding medical bills” of
$360,000. The proposed disbursement itemizes the “final settlement” to plaintiff as $846,000.24,
with the “net recovery to client” as $865,858.05 (which includes earlier advances and “loans” to
plaintiff of $5,000, $6,000 and $8,857.81).


The proposed disbursement contains numerous fraudulent and improper charges, including, for
example, expert fees for Ronald Fisk of $95,510 when Mr. Fisk only charged $60,480. Plaintiff
was unable to discover and verify the false charges until September through December 2011 when
various individuals, like Mr. Fisk, responded to plaintiff's inquiries directly about their work and
the total amount of their respective charges in the personal injury action.


Defendants further wrongfully “induced” plaintiff to enter into and sign a personal injury lien with
defendants and one of their “business associates” known as Excel Diagnostic Services (EDS). The
personal injury lien is attached and incorporated by reference as exhibit C to the first amended
complaint. EDS and defendants charged plaintiff for numerous fraudulent, *290  improper and
inflated costs, including for “caregiver resources” and case management fees. Defendants also
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wrongfully charged plaintiff in excess of $100,000 for the services of Finlay Boag related to pretrial
focus groups, despite the fact that plaintiff never authorized the hiring of Finlay Boag either orally
or in the fee agreement.


Defendants engaged in deceptive business practices, breached their agreements with plaintiff, and
wrongfully withheld and converted to their own use funds owing to plaintiff in the approximate
amount of $1,180,287.85.


DISCUSSION


Plaintiff contends the trial court erred in concluding that the one-year statute of limitations set forth
at Code of Civil Procedure section 340.6, subdivision (a) (hereafter section 340.6(a)) operates as a
time-bar to her claims against her former attorneys for declaratory relief, breach of contract, unfair
business practices, conversion, breach of the implied covenant, money had and received, and for
an accounting (causes of action 1, 3, 4, 5, 7, 8, 9 & 10). 2


2 In her opening brief, plaintiff raises no argument regarding her second cause of action
for breach of fiduciary duty or her sixth cause of action for fraud. Our review “ ‘is
limited to issues which have been adequately raised and supported in [appellant's opening]
brief.’ [Citations.]” (WA Southwest 2, LLC v. First American Title Ins. Co. (2015) 240
Cal.App.4th 148, 155, 192 Cal.Rptr.3d 423 (WA Southwest); accord, Garcia v. McCutchen
(1997) 16 Cal.4th 469, 482, fn. 10, 66 Cal.Rptr.2d 319, 940 P.2d 906; Series AGI West Linn of
Appian Group Investors DE, LLC v. Eves (2013) 217 Cal.App.4th 156, 168, 158 Cal.Rptr.3d
193.)


As relevant here, section 340.6(a) provides that “[a]n action against an attorney for a wrongful
act or omission, other than for actual fraud, arising in the performance of professional services
shall be commenced within one year after the plaintiff discovers, or through the use of reasonable
diligence should have discovered, the facts constituting the wrongful act or omission, or four years
from the date of the wrongful act or omission, whichever occurs first.”


Recently, in Lee v. Hanley (2015) 61 Cal.4th 1225, 1233, 191 Cal.Rptr.3d 536, 354 P.3d 334 (Lee),
our Supreme Court outlined the legislative history and purpose **377  behind the enactment of
section 340.6(a). “The Legislature enacted section 340.6(a) in 1977 amid rising legal malpractice
insurance premiums.” Before its enactment, “the limitations periods for malpractice lawsuits
depended on the forms of action contained in a plaintiff's complaint.” (Lee, at p. 1234, 191
Cal.Rptr.3d 536, 354 P.3d 334.) “Under the old scheme, attorneys could not be certain of the
applicable limitations period for potential claims of malpractice.” (Ibid.) With section 340.6(a),
“the Legislature intended to establish a limitations period that would apply broadly to any claim
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concerning an  *291  attorney's violation of his or her professional obligations in the course
of providing professional services regardless of how those claims were styled in the plaintiff's
complaint.” (Lee, at p. 1235, 191 Cal.Rptr.3d 536, 354 P.3d 334, italics added.) Section 340.6(a)
was enacted “to eliminate the former limitations scheme's dependence on the way a plaintiff styled
his or her complaint.” (Lee, at p. 1236, 191 Cal.Rptr.3d 536, 354 P.3d 334.)


1. Breach of Contract, Declaratory Relief, Money Had and Received, and Breach of the
Implied Covenant of Good Faith and Fair Dealing
[2] Plaintiff maintains that her claims for breach of contract, declaratory relief, money had and
received, and breach of the implied covenant of good faith and fair dealing are not governed
by section 340.6(a), but rather, by the four-year statute of limitations codified at Code of Civil
Procedure section 337, applicable generally to claims based on a written instrument.


Plaintiff's first amended complaint contains numerous allegations of alleged misconduct by
defendants in the handling of the personal injury action, including that defendants “wrongfully”
paid themselves fees and that the fee agreement violated Business and Professions Code section
6147. Nevertheless, in her arguments before this court, plaintiff disavows any claim that the
fee agreement was unconscionable or that defendants were not entitled to the 40 percent fees
set forth in the fee agreement. Rather, plaintiff argues that her contract-based claims are based
on the “alternative” allegations in her pleading that assume the validity of her agreements with
defendants, and that she has only pled “garden-variety” breach of contract claims; claims that
are based on defendants' withholding and converting additional funds from the settlement monies
beyond the fees to which they were entitled under the fee agreement.


Plaintiff argues therefore that section 340.6(a) does not apply to her contract claims because they
are not based on the quality of defendants' legal services, but on their breach of nonprofessional
obligations generally owed by all persons who enter into contracts. In so arguing, plaintiff relies
in large part on language in Lee where the Supreme Court explained that “[m]isconduct does
not ‘aris[e]’ in the performance of professional services for purposes of section 340.6(a) merely
because it occurs during the period of legal representation or because the representation brought
the parties together and thus provided the attorney the opportunity to engage in the misconduct.
To hold otherwise would imply that section 340.6(a) bars claims unrelated to the Legislature's
purposes in enacting section 340.6(a)—for example, claims that an attorney stole from or sexually
battered a client while the attorney was providing legal advice.” (Lee, supra, 61 Cal.4th at p. 1238,
191 Cal.Rptr.3d 536, 354 P.3d 334.)


We do not agree that Lee requires reversal in this case. Plaintiff's position is directly contradicted
by Lee in which the court explained that “the *292  attorney-client relationship often requires
attorneys to **378  provide nonlegal professional services such as accounting, bookkeeping, and
holding property in trust. [Citation.] Indeed, the training and regulation that make the practice of
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law a profession, as well as the grounds on which an attorney may be disciplined as an attorney,
include professional obligations that go beyond duties of competence associated with dispensing
legal advice or advocating for clients in dispute resolution. [Citation.] In light of the Legislature's
intent that section 340.6(a) cover more than claims for legal malpractice, the term ‘professional
services’ is best understood to include nonlegal services governed by an attorney's professional
obligations.” (Lee, supra, 61 Cal.4th at p. 1237, 191 Cal.Rptr.3d 536, 354 P.3d 334.) Plaintiff's
effort to characterize her contract claims as arising from breaches of “ordinary,” “nonlegal” duties
is unavailing.


Plaintiff contends that Lee focuses on the “proof” necessary to establish a client's claim against a
former attorney as determinative of what statute of limitations applies. She contends her allegations
are sufficient for the pleading stage and that she is entitled to demonstrate, on the merits, that her
claims do not rely on proof that defendants violated professional obligations and are therefore not
time-barred.


Lee held that “section 340.6(a)'s time bar applies to claims whose merits necessarily depend on
proof that an attorney violated a professional obligation in the course of providing professional
services. In this context, a ‘professional obligation’ is an obligation that an attorney has by virtue
of being an attorney, such as fiduciary obligations, the obligation to perform competently, the
obligation to perform the services contemplated in a legal services contract into which an attorney
has entered, and the obligations embodied in the State Bar Rules of Professional Conduct.” (Lee,
supra, 61 Cal.4th at p. 1237, 191 Cal.Rptr.3d 536, 354 P.3d 334.)


Plaintiff's contract claims are based on defendants' alleged misconduct in allocating the settlement
funds in the personal injury action, either because they incorrectly calculated the litigation costs,
or because they breached their fiduciary duties to her by intentionally manipulating those charges
in order to recover more money than that to which they were entitled. There is no other fair reading
of the pleading and the attached exhibits. In this case, plaintiff will not be able to establish her
contract claims against defendants without demonstrating they breached professional duties owed
to her, or nonlegal services closely associated with the performance of their professional duties as
lawyers. Section 340.6(a) therefore applies.


[3] Plaintiff alleges she discovered the false charges that form the basis of her claims no later
than December 2011, and therefore she was on notice at that time that defendants had wrongfully
withheld funds from her. Her failure to file this action within one year after that discovery is fatal
to her claims.


*293  2. Accounting
[4] In her opening brief, plaintiff argued generally that her claim for an accounting was timely and
not governed by section 340.6(a), but she failed to identify what other statute of limitations applies
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or why the accounting claim was timely under that statute. In her reply brief, plaintiff briefly states
that the accounting cause of action is ancillary to the breach of contract claims and is therefore
governed by the four-year statute at Code of Civil Procedure section 337. As we explained in
footnote 2, ante, our review “ ‘is limited to issues which have been adequately raised and supported
in [appellant's opening] brief.’ [Citations.]” **379  (WA Southwest, supra, 240 Cal.App.4th at p.
155, 192 Cal.Rptr.3d 423.) However, even if the argument were properly before us, we would
reject it on the merits. The claim is untimely for the same reasons explained in part 1, ante.


3. Conversion and Fraud
[5] Plaintiff argues her cause of action for conversion is timely and governed by the three-year
statute of limitations at Code of Civil Procedure section 338, subdivision (c). Indeed, plaintiff
argues the statute had not yet expired when she filed this action in 2015 because the claim first
accrued in 2013. Plaintiff argues her case is closely analogous to the facts of Lee in which the
court concluded the plaintiff's claim for conversion against her former attorney was not necessarily
barred by section 340.6(a). We are not persuaded.


In Lee, the plaintiff had retained the defendant attorney in a civil matter and had advanced the
attorney $110,000 for attorney fees, plus another $10,000 for expert costs. The matter was settled
and the defendant attorney sent the plaintiff a letter and a final invoice, expressly stating that the
plaintiff had a credit balance of unearned fees in excess of $40,000. When the plaintiff asked her
attorney to return those unearned fees, the attorney contradicted his earlier letter, denied there was
any credit balance, and refused to return any funds to the plaintiff.


Lee noted that for a demurrer based on the statute of limitations to be successful, the time-bar must
“ ‘ “ ‘ “affirmatively appear on the face of the complaint; it is not enough that the complaint shows
that the action may be barred.” ’ ” ’ ” (Lee, supra, 61 Cal.4th at p. 1232, 191 Cal.Rptr.3d 536,
354 P.3d 334.) Given that legal standard and the facts alleged, Lee concluded that the plaintiff's
“complaint may be construed to allege that [the defendant] is liable for conversion for simply
refusing to return an identifiable sum of [the plaintiff's] money.” (Id. at p. 1240, 191 Cal.Rptr.3d
536, 354 P.3d 334.) Because the defendant could arguably be held liable for simple conversion,
similar to ordinary theft, section 340.6(a) did not necessarily *294  apply, at the pleading stage, to
bar the plaintiff's claim. (Lee, at p. 1240, 191 Cal.Rptr.3d 536, 354 P.3d 334.) The court left open
the possibility that the defendant attorney may prove the time-bar on summary judgment. (Ibid.)


Under no fair reading of the facts alleged in plaintiff's first amended complaint can it be inferred
that defendants wrongfully converted an identifiable sum of money which was undisputedly owed
to plaintiff. In any event, even assuming for the sake of argument that plaintiff's conversion
claim is not governed by section 340.6(a), her claim is still time-barred under the three-year
statute. Plaintiff's operative pleading contains express allegations that she discovered, no later than
December 2011, the alleged “wrongful” charges and fraudulent withholding by defendants upon
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which her conversion claim is based. Under the three-year statute of limitations, her conversion
claim had to be filed no later than December 2014. But, plaintiff did not file this action until March
25, 2015, over three months too late.


Plaintiff's delayed accrual argument cannot save her claim. Plaintiff argues she pled facts showing
her conversion claim did not accrue until 2013, citing paragraph 67 which alleges that defendants
“continued to knowingly, intentionally, and deceitfully make these false and fraudulent claims
to Plaintiff Foxen and to third parties, with the intent of perpetrating a fraud on Plaintiff Foxen,
in calendar year 2012 and calendar year 2013. In reliance on these fraudulent claims, Plaintiff
Foxen deferred filing a lawsuit against [the law firm] until the present time with the filing of
this complaint.” This allegation, set **380  forth in the fraud cause of action, is incorporated by
reference into the conversion claim.


The allegation at best is a conclusion, contradicted by other more specific allegations in the
pleading, including her discovery of the facts constituting the conversion by December 2011. It
matters not, for purposes of the accrual of plaintiff's claims, that defendants continued to assert the
validity of their distribution of the settlement monies. Plaintiff pled facts showing she discovered
and believed, by December 2011, that defendants had wrongfully withheld and converted funds
rightfully belonging to her. Nothing in paragraph 67 defeats or diminishes the effect of those
admissions.


Moreover, plaintiff amended the allegations in paragraph 67 to delete certain facts which belie
her claim of delayed accrual. In the original complaint, paragraph 67 stated: “Plaintiff Foxen has
demanded in 2013 and 2014 that [defendants] return to Plaintiff Foxen the converted funds. On
each occasion, [defendants] have refused to return to Plaintiff Foxen funds that [defendants] have
converted to their own use and that rightfully belong to *295  Plaintiff Foxen. On each such
occasion in 2013 and 2014, [defendants] have falsely, knowingly and fraudulently claimed that
they are entitled to retain such funds as their own. On each such occasion, [defendants] have
committed anew a conversion of the funds that belong to Plaintiff Foxen.” Plaintiff dropped the
allegations that the operative conduct in 2013 was that she made additional demands to defendants
to pay her the disputed monies, focusing in her amended pleading on the fact that defendants
continued to make false representations about the validity of the disbursement. To repeat, the
allegations do not diminish the import of her admissions about her knowledge of wrongdoing by
December 2011.


[6]  [7]  [8] Generally, an amended pleading supersedes the prior pleading. However, a well-
established exception to this general rule applies “ ‘where an amended complaint attempts to avoid
defects set forth in a prior complaint by ignoring them. The court may examine the prior complaint
to ascertain whether the amended complaint is merely a sham.’ [Citation.] The rationale for this
rule is obvious. ‘A pleader may not attempt to breathe life into a complaint by omitting relevant
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facts which made his previous complaint defective.’ [Citation.] Moreover, any inconsistencies
with prior pleadings must be explained; if the pleader fails to do so, the court may disregard the
inconsistent allegations. [Citation.] Accordingly, a court is ‘not bound to accept as true allegations
contrary to factual allegations in former pleading[s] in the same case.’ [Citation.] [¶] Furthermore,
as a matter of law, allegations in a complaint must yield to contrary allegations contained in exhibits
to a complaint.” (Vallejo Development Co. v. Beck Development Co. (1994) 24 Cal.App.4th 929,
946, 29 Cal.Rptr.2d 669; accord, Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th
336, 343–344, 179 Cal.Rptr.3d 161.) Plaintiff has failed to state sufficient facts supporting a theory
of delayed accrual.


[9]  [10]  [11] As for plaintiff's cause of action for fraud, she failed to raise any argument
concerning the claim in her opening brief, as we already noted above. (WA Southwest, supra, 240
Cal.App.4th at p. 155, 192 Cal.Rptr.3d 423.) The argument is properly deemed forfeited. However,
even if we considered the argument, we would deny it on the merits. Actions for actual fraud
against an attorney are governed by the three-year statute of limitations codified at Code of Civil
Procedure section 338, subdivision (d). **381  (Prakashpalan v. Engstrom, Lipscomb & Lack
(2014) 223 Cal.App.4th 1105, 1122–1123, 167 Cal.Rptr.3d 832.) Plaintiff's cause of action for
fraud is time-barred for the same reasons as her conversion cause of action. Plaintiff specifically
pled she discovered the facts constituting the fraud no later than December 2011 but failed to file
her action within three years of that discovery.


*296  4. Unfair Business Practices
[12] Plaintiff also contends her claim for unfair business practices pursuant to Business and
Professions Code section 17200 is timely and not governed by section 340.6(a). However, in her
opening brief, plaintiff did not identify the statute of limitations she contends is applicable, nor
raise any argument how any such statute applied on the facts here. She first raised, in her reply brief,
the contention that the four-year statute of limitations set forth at Business and Professions Code
section 17208 3  applies. As we have already explained above, our review “ ‘is limited to issues
which have been adequately raised and supported in [appellant's opening] brief.’ [Citations.]” (WA
Southwest, supra, 240 Cal.App.4th at p. 155, 192 Cal.Rptr.3d 423.) Even if the argument were
properly before us, we would reject it on the merits.


3 Business and Professions Code section 17208 provides in relevant part: “Any action to
enforce any cause of action pursuant to this chapter shall be commenced within four years
after the cause of action accrued.”


It is well established that “where more than one statute might apply to a particular claim, ‘ “a
specific limitations provision prevails over a more general provision.” [Citation.]’ [Citation.]” (Yee
v. Cheung (2013) 220 Cal.App.4th 184, 195, 162 Cal.Rptr.3d 851; accord, Vafi v. McCloskey
(2011) 193 Cal.App.4th 874, 881, 122 Cal.Rptr.3d 608 [more specific statute of limitations at
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section 340.6(a) applied to claim for malicious prosecution against an attorney, rather than general
statute applicable to malicious prosecution claims generally].) Section 340.6(a) is the more specific
statute, codifying a statute of limitations for all claims, except actual fraud, against attorneys arising
from their professional obligations. Section 340.6(a) therefore applies to plaintiff's unfair business
practices claim. The claim is time-barred for the reasons explained in part 1 above.


5. Leave to Amend
[13] Plaintiff declined the opportunity to amend her pleading following the court's sustaining
of defendants' demurrer to her first amended complaint. “ ‘It is the rule that when a plaintiff is
given the opportunity to amend his complaint and elects not to do so, strict construction of the
complaint is required and it must be presumed that the plaintiff has stated as strong a case as he
can.’ [Citations.]” (Reynolds v. Bement (2005) 36 Cal.4th 1075, 1091, 32 Cal.Rptr.3d 483, 116
P.3d 1162.) Plaintiff has forfeited any right to request leave to amend. (Las Lomas Land Co., LLC
v. City of Los Angeles (2009) 177 Cal.App.4th 837, 861, 99 Cal.Rptr.3d 503.)


*297  DISPOSITION


The judgment of dismissal entered October 15, 2015 in favor of defendants and respondents
John Carpenter, Paul Zuckerman, Nicholas Rowley, and Carpenter, Zuckerman & Rowley, LLP is
affirmed. Defendants and respondents shall recover costs of appeal.


Rubin, Acting P.J., and Flier, J., concurred.


All Citations


6 Cal.App.5th 284, 211 Cal.Rptr.3d 372, 2016 Daily Journal D.A.R. 11,920


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of California


MARK GALANTY, Plaintiff and Appellant,
v.


PAUL REVERE LIFE INSURANCE COMPANY, Defendant and Respondent.


No. S073678.
June 19, 2000.


SUMMARY


The trial court granted summary judgment to defendant disability insurer in an insured's action for
coverage under the parties' policy. The disability policy's definitional provisions limited coverage
to a sickness that first manifested itself after the policy's date of issue, and excluded coverage
for preexisting conditions for which symptoms existed prior to the date of issue. The policy also
contained an incontestability clause (Ins. Code, § 10350.2) providing that after two years from
the effective date of the policy, the insurer could not deny a claim on the ground that the sickness
or disability existed before the date of issue. The insured sought coverage based on a disability
caused by AIDS during the policy period. The insured had tested positive for antibodies to HIV
before the policy was issued. (Superior Court of Los Angeles County, No. BC143020, David A.
Workman, Judge.) The Court of Appeal, Second Dist., Div. One, No. B113007, affirmed.


The Supreme Court reversed the judgment of the Court of Appeal and remanded the case to that
court for further proceedings. The court held that the disability policy's definitional provisions and
the incontestability clause were conflicting, and the policy language required in the incontestability
clause took precedence over the other provisions. Thus, the incontestability clause barred the
insurer from denying coverage for the insured's disability, notwithstanding that he tested positive
for antibodies to HIV before the policy was issued. The code does not permit provisions written
by the insurer to make a policy less favorable to the insured than the statutorily required
provisions (Ins. Code, § 10328). Moreover, when any nonrequired provision is in conflict with
any required provision, the required provision governs (Ins. Code, § 10390). These statutory
provisions do not destroy an insurer's liberty to limit the risk it assumes. The insurer was free,
before issuing its policy, to examine the insured's medical condition and to exclude any preexisting
condition “by name or specific description” in the policy (Ins. Code, § 10350.2, form B, par.
(c)). Also, the company could have asked the Insurance Commissioner for permission to modify
the incontestability *369  clause (Ins. Code, § 10323). (Opinion by Werdegar, J., expressing the
unanimous view of the court.)
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Summary Judgment § 26--Appellate Review--Scope.
Following the granting of a motion for summary judgment, the appellate court reviews the moving
papers independently to determine whether there is a triable issue as to any material fact and
whether the moving party is entitled to judgment as a matter of law.


(2)
Insurance Contracts and Coverage § 12--Rules in Aid of Interpretation of Contracts--Interpretation
as Affected by Statutes--Statutory Incontestability Clause.
Any analysis of insurance coverage must begin with the language of the policy. The usual goal of
policy interpretation is to give effect to the mutual intention of the parties, while reading the policy's
language in context with regard to its intended function in the policy. The statutory incontestability
clause, however, invokes different rules of construction. Language required by statute must be
construed to effect not the intent of the parties, but the intent of the Legislature. Therefore, the
rules of statutory construction apply.


(3a, 3b)
Insurance Contracts and Coverage § 36--Avoidance of Policy-- Misrepresentation and
Nondisclosure by Insured--Disability Insurance Limiting Coverage to Sickness That First
Manifests Itself After Policy Date--Existing HIV Status--Effect of Incontestability Clause.
A disability insurance policy which limited coverage to a sickness that first manifested itself after
the policy's date of issue, which excluded coverage for preexisting conditions for which symptoms
existed prior to the date of issue, and which contained an incontestability clause (Ins. Code, §
10350.2) providing that after two years from the effective date of the policy the insurer could
not deny a claim on the ground that the sickness or disability existed before the date of issue,
contained conflicting provisions, and the policy language required by the Insurance Code took
precedence over the other provisions. Thus, the incontestability clause barred the insurer from
denying coverage for the insured's AIDS-related disability, notwithstanding that he had tested
positive for antibodies to HIV before the policy was issued. The code does not permit provisions
written by the insurer to *370  make a policy less favorable to the insured than the statutorily
required provisions (Ins. Code, § 10328). Moreover, when any nonrequired provision is in conflict
with any required provision, the required provision governs (Ins. Code, § 10390). These statutory
provisions do not destroy an insurer's liberty to limit the risk it assumes. The insurer was free,
before issuing its policy, to examine the insured's medical condition and to exclude any preexisting
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condition “by name or specific description” in the policy (Ins. Code, § 10350.2, form B, par. (c)).
Also, the company could have asked the Insurance Commissioner for permission to modify the
incontestability clause (Ins. Code, § 10323).


[See Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 1997) ¶ 6:651
et seq.]


(4)
Insurance Contracts and Coverage § 36--Avoidance of Policy-- Misrepresentations and
Nondisclosure by Insured--Incontestability Clause-- Disability Insurance.
An incontestability clause does not condone fraud but merely establishes a time limit within which
it must be raised. Incontestability clauses thus function as statutes of limitations upon the right to
maintain certain actions or certain defenses. Such clauses reflect the legislative policy judgment
that it is reasonable and proper to give the insured a guaranty against possible expensive litigation
to defeat his or her claim after the lapse of many years while, at the same time, giving the company
time and opportunity for investigation, to ascertain whether the contract should remain in force.
In the particular context of disability insurance, the Legislature has given insurers the following
protections against fraud: The insurer may use a form of incontestability clause that expressly
preserves its right to void the policy and to deny claims based on fraudulent misstatements at any
time (Ins. Code, § 10350.2, form A). Moreover, if the insurer chooses to use the other form of
incontestability clause (Ins. Code, § 10350.2, form B), the insurer still has two years after issuing
the policy to investigate the insured's medical condition and statements in the application. Only
an insurer that chooses to forgo both contractual protection against fraud and timely verification
of the insured's medical condition runs the risk of having to pay a claim that may turn out to be
related to a sickness that first manifested itself before the policy's inception date.


COUNSEL
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WERDEGAR, J.


We granted review to consider the effect of a standard incontestability clause that the Insurance
Code requires policies of disability *372  insurance to include. (Ins. Code, §§ 10350, 10350.2;
except as noted, all further statutory citations are to this code.) The lower courts construed the
clause as permitting an insurer to deny coverage for its insured's disability, caused by AIDS
(acquired immune deficiency syndrome), because the insured tested positive for antibodies to HIV
(human immunodeficiency virus) before the policy was issued. We reverse.


Facts and Procedural Background
This case comes to us from a decision of the Court of Appeal affirming a summary judgment for
defendant Paul Revere Life Insurance Company (Paul Revere). Undisputed evidence adduced in
connection with the motion reveals the following:


In June 1987, plaintiff Mark Galanty had his blood tested for antibodies to HIV. The result was
positive. The lay counselor who reported the result to Galanty told him it could be erroneous,
needed to be confirmed, and did not necessarily mean he was infected with HIV or would ever get
AIDS. Galanty did not take another test at that time.


Galanty's primary care physician, who also certified Galanty's disability, is Dr. Anthony Scarsella.
Although Dr. Scarsella is a family practitioner, the majority of his patients are HIV positive. Dr.
Scarsella first saw Galanty in 1987. Galanty's testimony suggests he told Dr. Scarsella he was
HIV positive at that time, but Dr. Scarsella does not remember when Galanty first said this. In
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May 1988, Galanty came to see Dr. Scarsella with flu symptoms. Dr. Scarsella did not at that time
diagnose Galanty as having AIDS. Instead, he treated Galanty for influenza.


In the fall of 1988, Galanty applied for a policy of disability insurance at his insurance agent's
solicitation. On the later, formal application that became a part of the policy, Galanty answered
“no” to the questions whether he had “ever been treated for or had any known indication
of ... [d]isease or disorder of the heart or circulatory system, lungs, kidneys, bladder, genital or
reproductive organs, brain or nervous system, skin, eyes, ears or speech” and whether he was
“currently receiving any medical advice or treatment.” In response to the question whether he had
“[i]n the past 5 years ... had any medical advice or operation, physical exam, treatment, illness,
abnormality or injury not listed above,” Galanty answered that he had consulted Dr. Anthony
Scarsella in connection with “flu.” The application did not ask *373  whether Galanty had tested
positive for HIV. 1  Paul Revere issued a disability insurance policy to Galanty on March 17, 1989.


1 Prior to 1989, Health and Safety Code former section 199.21, subdivision (f) provided: “The
results of a blood test to detect antibodies to the probable causative agent of acquired immune
deficiency syndrome, which identifies or provides identifying characteristics of the person
to whom the test results apply, shall not be used in any instance for the determination of
insurability or suitability for employment.” (Stats. 1988, ch. 1582, § 1, p. 5731, repealed
by Stats. 1995, ch. 415, § 19.) Legislation effective January 1, 1989, however, permitted an
insurer to deny an application for insurance based on a positive HIV antibody test confirmed
by a second, more reliable test. (Ins. Code, § 799.02, added by Stats. 1988, ch. 1279, § 1, p.
4271; see also Health & Saf. Code, § 120980, subd. (f) [barring the use of HIV test results
to determine insurability, except as provided in Ins. Code, § 799.02].)


Before issuing the policy, Paul Revere requested and received Galanty's medical records from Dr.
Scarsella. The records for Galanty's visit in May 1988 contain the notations “viral syndrome” and
“[i]n UCLA double blind study.” 2  Paul Revere did not at that time ask Galanty to submit to any
tests or examinations or to authorize UCLA to release its research records.


2 Dr. Scarsella subsequently explained that the notation “viral syndrome” referred to Galanty's
flu symptoms rather than to AIDS and that, while HIV infection can present symptoms
similar to flu, he did not at that time associate Galanty's symptoms with HIV or AIDS. The
record does not reflect the subject matter of the University of California at Los Angeles
(UCLA) study.


In July of 1989, Dr. Scarsella first tested Galanty's immune system and found it to be functioning
normally. The record contains no medical information from that point until 1994. On September
1, 1994, Galanty presented a claim to Paul Revere for benefits for total disability due to AIDS and
distal symmetric peripheral neuropathy (DSPN), a neurological condition sometimes associated
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with AIDS that causes numbness and pain in the extremities. Dr. Scarsella certified the diagnosis
of AIDS and DSPN and that Galanty, a court reporter, was no longer able to practice his profession.


Paul Revere initially accepted Galanty's claim and began to pay benefits. Thereafter, the insurer
began to investigate. In February 1995, Paul Revere asked Galanty to provide “the exact date
and facility” at which he first tested positive for HIV and to authorize UCLA to release its
research records. A series of letters ensued, in which Galanty and Paul Revere debated the insurer's
entitlement to the requested information and its relevance to coverage. In April 1995, Paul Revere
ceased paying benefits. Paul Revere did not, however, formally deny Galanty's claim at that time.
Instead, the insurer wrote that Galanty's claim would receive “further attention” upon receipt of
the requested information. Galanty then retained an attorney, who disclosed to Paul Revere that
Galanty had first tested positive for HIV in 1987. The insurer thereupon formally denied coverage.
Explaining its position in a *374  letter to Galanty's attorney, Paul Revere wrote that Galanty's
“current illness manifested itself prior to the date of issue, and therefore it is not a covered sickness
as that term is defined under his policy.”


On March 18, 1996, Galanty sued Paul Revere for breach of the insurance contract and on a variety
of related tort and statutory claims, including breach of the covenant of good faith and fair dealing.
Paul Revere moved for summary judgment on all of Galanty's claims on the grounds that the policy
did not cover his disability and that the insurer, accordingly, had breached no legal duty owed
to him. Paul Revere based its motion on a provision limiting coverage to disabilities caused by
“sickness or disease which first manifests itself after the Date of Issue and while Your Policy is in
force” and on a provision excluding coverage for preexisting conditions. Galanty, in opposition,
relied on the policy's incontestability clause, which bars the insurer from “reduc[ing] or den[ying]
[a claim for benefits] because a sickness or physical condition not excluded by name or specific
description before the date of loss had existed before the Date of Issue.” The superior court granted
the motion and entered judgment for Paul Revere. The Court of Appeal affirmed.


Discussion
The lower courts concluded Paul Revere was entitled to summary judgment because the policy
issued to Galanty did not cover his AIDS-related disability. (1) Following the applicable standard,
we review the moving papers independently to determine whether there is a triable issue as to any
material fact and whether the moving party is entitled to judgment as a matter of law. (See Norgart
v.  Upjohn Co. (1999) 21 Cal.4th 383, 404 [87 Cal.Rptr.2d 453, 981 P.2d 79]; Code Civ. Proc., §
437c.) For the reasons set out below, we conclude the lower courts erred.


(2) Any analysis of coverage must begin with the language of the policy. The usual goal of
policy interpretation is “to give effect to the mutual intention of the parties,” while reading the
policy's “language in context with regard to its intended function in the policy.” (Bank of the
West v. Superior Court (1992) 2 Cal.4th 1254, 1264, 1265 [10 Cal.Rptr.2d 538, 833 P.2d 545].)
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The statutory incontestability clause, however, invokes different rules of construction. Language
required by statute must be construed to effect not the intent of the parties but the intent of the
Legislature. (See Prudential-LMI Com. Insurance v.  Superior Court (1990) 51 Cal.3d 674, 684
[274 Cal.Rptr. 387, 798 P.2d 1230].) Therefore, the rules of statutory construction apply. (State
Farm Mut. Auto. Ins. Co. v. Messinger (1991) 232 Cal.App.3d 508, 519 [283 Cal.Rptr. 493];
Interinsurance Exchange v. Marquez (1981) 116 Cal.App.3d 652, 656 [172 Cal.Rptr. 263].) *375


(3a) Furthermore, the particular incontestability clause the Legislature has mandated for disability
policies (§ 10350.2) takes precedence over other language in the policy. This is a result of
sections 10328 and 10390, which appear in the chapter of the Insurance Code governing disability
insurance. Under section 10328, policy provisions not required by law, such as definitional
provisions, may not “make a policy or any portion thereof less favorable in any respect to the
insured or the beneficiary” than the required provisions, such as the incontestability clause. Under
section 10390, moreover, “[a] policy delivered or issued for delivery to any person in this State
in violation of [the chapter of the Insurance Code governing disability insurance] shall be held
valid but shall be construed as provided in this chapter. When any provision in such a policy is
in conflict with any provision of this chapter, the rights, duties and obligations of the insurer, the
insured and the beneficiary shall be governed by this chapter.”


To analyze coverage in this case, we must therefore consider three provisions of the policy.
These three provisions (1) define covered “Sickness[es],” (2) define, and exclude coverage for,
“Pre-Existing Condition[s],” and (3) bar the insurer from denying benefits for certain preexisting
conditions after the policy has been in effect for two years. The first two provisions were drafted
by Paul Revere. Only the last provision, the incontestability clause, is required by statute. 3


3 Section 10350.2 provides, as relevant here:
“A disability policy shall contain a provision which shall be in one of the two forms set
forth herein. Policies other than noncancellable policies shall use Form A. Noncancellable
policies shall use either Form A or Form B. In Form B the clause in parentheses in paragraph
(a) may be omitted at the insurer's option. Paragraph (a) in Form A shall not be so construed
as to affect any legal requirement for avoidance of a policy or denial of a claim during the
initial two-year period .... ”Form A.
“Time Limit on Certain Defenses: (a) After two years from the date of issue of this policy no
misstatements, except fraudulent misstatements, made by the applicant in the application for
such policy shall be used to void the policy or to deny a claim for loss incurred or disability
(as defined in the policy) commencing after the expiration of such two-year period.
“(b) No claim for loss incurred or disability (as defined in the policy) commencing after two
years from the date of issue of this policy shall be reduced or denied on the ground that a
disease or physical condition not excluded from coverage by name or specific description
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effective on the date of loss had existed prior to the effective date of coverage of this policy.
”Form B.
“Incontestable: (a) After this policy has been in force for a period of two years during the
lifetime of the insured (excluding any period during which the insured is disabled), it shall
become incontestable as to the statements contained in the application.
“(c) [sic] No claim for loss incurred or disability (as defined in the policy) commencing
after two years from the date of issue of this policy shall be reduced or denied on the
ground that a disease or physical condition not excluded from coverage by name or specific
description effective on the date of loss had existed prior to the effective date of coverage
of this policy.” (Fn. omitted.)
The chaptered version of the law mistakenly labeled the second paragraph of form B as
paragraph (c); there is no paragraph (b).


In the language of the policy, Paul Revere contracted to pay benefits for “loss due to ... Sickness,”
and defined “Sickness” as “sickness or disease *376  which first manifests itself after the Date
of Issue and while Your Policy is in force.” Paul Revere excluded coverage for “Pre-Existing
Condition [s]” with this language: “We will not pay benefits for a Pre-Existing Condition if it was
not disclosed on Your application. Pre-Existing Condition means a sickness or physical condition
for which prior to the Date of Issue: [¶] a. Symptoms existed that would cause an ordinarily
prudent person to seek diagnosis, care, or treatment; or [¶] b. Medical advice or treatment was
recommended by or received from a Physician. [¶] Also We will not pay benefits for any loss We
have excluded by name or specific description.” Finally, Paul Revere included this version 4  of
the statutory incontestability clause (cf. § 10350.2, form B): “a. After Your Policy has been in
force for 2 years, excluding any time You are Disabled, We cannot contest the statements in the
application. [¶] b. No claim for loss incurred or Disability that starts after 2 years from the Date
of Issue will be reduced or denied because a sickness or physical condition not excluded by name
or specific description before the date of loss had existed before the Date of Issue.”


4 Paul Revere's version of the incontestability clause deviates in certain respects from
the statutory form. Deviation is permissible, so long as the insurer does not thereby
“make a policy or any portion thereof less favorable in any respect to the insured or the
beneficiary ....” (§ 10328; see also § 10350.) No party has pointed to any relevant difference
between the statutory form and the actual policy language.


As an examination of the relevant policy language indicates, the provisions defining “Sickness”
and “Pre-Existing Condition” appear to conflict with paragraph b of the incontestability clause.
The definitional provisions limit coverage to those disabilities caused by “sickness or disease
which first manifests itself after the Date of Issue ....” The incontestability clause, in contrast, bars
the insurer from “reduc[ing] or den[ying] coverage because a sickness or physical condition not
excluded by name or specific description before the date of loss had existed before the Date of
Issue.”
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The apparent conflict between the definitional provisions and the incontestability clause generated
the present dispute. Paul Revere successfully argued below that the policy did not cover Galanty's
disability because the causative sickness first manifested itself, within the meaning of the
definitional provisions, when Galanty tested positive for antibodies to HIV, about two years before
the policy was issued. Paul Revere asserts that Galanty misleadingly failed to disclose the test
on his application. The company does *377  not, however, seek to rescind the policy for fraud. 5


Instead, Paul Revere defends its denial of coverage as a correct interpretation of the policy that has
nothing to do with Galanty's “fraud or lack of fraud in the procurement of his policy ....” Galanty,
in opposition, argues that the incontestability clause, and its statutory analogue (§ 10350.2, form
B), bar Paul Revere from denying coverage. Invoking the language of the clause, Galanty contends
that Paul Revere may not deny his claim for disability benefits on the ground that the causative
sickness “existed before the Date of Issue,” no matter when it first manifested itself, because he
did not become disabled until more than two years after the date of issue and because the policy
did not exclude the sickness, AIDS, by name or specific description.


5 Paul Revere is currently paying benefits to Galanty, under a reservation of rights, for a
different disability apparently unconnected with AIDS or DSPN.


The dispositive issue may thus be stated as follows: Assuming for the sake of argument that the
sickness causing the insured's disability manifested itself before the policy's date of issue, does
the incontestability clause nevertheless bar the insurer from denying coverage after the policy has
been in effect two years? 6  Ultimately the question is one of statutory construction: Does section
10350.2 place effective, mandatory limits on an insurer's ability to deny disability benefits on
account of a preexisting condition, regardless of when the condition first became manifest?


6 Galanty argues in the alternative that his unconfirmed positive test for antibodies to HIV in
1987 did not constitute a manifestation of AIDS within the meaning of the policy. In view
of the ground on which we reverse, we do not address the argument.


We have not previously addressed this issue. In the only published opinion on point in this state,
the court in McMackin v.  Great American Reserve Ins. Co. (1971) 22 Cal.App.3d 428, 439-440
[99 Cal.Rptr. 227] decided the issue in the insured's favor, although without useful discussion.
Conversely, courts have decided the issue in the insurer's favor in the case before us and in a case
granted and held for this case (Callahan v.  Mutual Life Ins. Co. *  (Cal.App.)). 7


* Reporter's Note: Review granted on August 11, 1999, S079363. On September 13, 2000, the
cause was transferred to Court of Appeal, Second Appellate District, Division Four, with
directions. Opinion was filed December 16, 2000, not for publication.
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7 In United Fidelity Life Ins. Co. v. Emert (1996) 49 Cal.App.4th 941, 944-947 [57 Cal.Rptr.2d
14], the Court of Appeal interpreted the differently worded incontestability clause in a life
and disability insurance policy as barring the insurer from rescinding the policy for fraud.
The insured, who was HIV positive, had falsely represented on his application that he had
no immune deficiency disorder.


The issue has often arisen in other jurisdictions. Considering only those decisions interpreting
functionally identical policy language, the highest *378  courts of Delaware, 8  Hawaii, 9


Maryland, 10  Minnesota 11  and New York 12  have resolved the question in the insured's favor.
Lower state courts, and federal courts applying state law, have done likewise under the laws of
Georgia, 13  Indiana, 14  Michigan 15  and Wisconsin. 16  In contrast, the Supreme Court of New
Jersey 17  has resolved the question in the insurer's favor. So, too, have lower state and federal
courts applying the laws of Arizona, 18  Florida, 19  Massachusetts, 20  Mississippi, 21  Tennessee, 22


and Washington. 23  *379


8 Penn Mut. Life Ins. Co. v. Oglesby (Del. 1997) 695 A.2d 1146, 1149-1152 (answering
certified question); see also Oglesby v. Penn Mut. Life Ins. Co. (D.Del. 1995) 889 F.Supp.
770, 773-779, affirmed by table disposition (3d Cir. 1997) 127 F.3d 1096.


9 Estate of Doe v. Paul Revere Ins. Group (1997) 86 Hawaii 262 [948 P.2d 1103, 1112-1122,
67 A.L.R.5th 743].


10 Mutual Life v. Insurance Comm. (1999) 352 Md. 561 [723 A.2d 891, 895-898].


11 Kersten v. Minnesota Mut. Life Ins. Co. (Minn. 2000) 608 N.W.2d 869, 872-878.


12 New England Mut. Life Ins. Co. v. Doe (1999) 93 N.Y.2d 122 [688 N.Y.S.2d 459, 710
N.E.2d 1060, 1061-1064]; see also Monarch Life Ins. Co. v. Brown (1987) 512 N.Y.S.2d
99, 101-103]; Rackear v. Springfield Fire & Marine Ins. Co. (1965) 48 Misc.2d 707 [265
N.Y.S.2d 715, 717-720] (hospitalization policy); Fisher v. Massachusetts Cas. Ins. Co.
(S.D.N.Y. 1978) 458 F.Supp. 939, 941-945 (applying New York law).


13 The court in Brock v. Guaranty Trust Life Ins. Co. (1985) 175 Ga.App. 275 [333 S.E.2d
158, 160-161], found no coverage for the insured's claim because the policy's definition of
“confinement” had not been satisfied. The court found for the insured, however, on the issue
presented here. (Id. at pp. 159-160.) The federal court in Keaten v. Paul Revere Life Ins.
Co. (5th Cir. 1981) 648 F.2d 299, 300-304, had erroneously predicted that Georgia's courts
would decide the issue for the insurer.
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14 Equitable Life Assur. Soc. of U.S. v. Bell (7th Cir. 1994) 27 F.3d 1274, 1277-1283 (applying
Indiana law); see Wischmeyer v. Paul Revere Life Ins. Co. (S.D.Ind. 1989) 725 F.Supp. 995,
999-1005 (same).


15 Equitable Life Assur. Soc. of U.S. v. Poe (6th Cir. 1998) 143 F.3d 1013, 1017-1020 (applying
Michigan law); Provident Life and Acc. Ins. Co. v. Altman (E.D.Mich. 1992) 795 F.Supp.
216, 220-223 (same). An unpublished decision to the contrary, Weiner v. Paul Revere Life
Ins. Co. (E.D.Mich. July 31, 1991, No. 90-72772) 1991 WL 353370, *2-3, was effectively
overruled by Equitable Life Assur. Soc. of U.S. v. Poe.


16 Peterson v. Equitable Life Assurance Society (W.D.Wis. 1999) 57 F.Supp.2d 692, 700-704.


17 Paul Revere Life Ins. Co. v. Haas (1994) 137 N.J. 190 [644 A.2d 1098, 1103-1104]. In
reaching its decision, the high court of New Jersey rejected other courts' contrary conclusions
about New Jersey law. (See Lindsay v. U.S. Life Ins. Co. (1963) 80 N.J.Super. 465 [194
A.2d 31, 33-35] [major medical insurance policy]; and Manzella v. Indianapolis Life Ins.
Co. (E.D.Pa. 1993) 814 F.Supp. 428, 430-434 [applying New Jersey law].)


18 Button v. Connecticut General Life Ins. Co. (9th Cir. 1988) 847 F.2d 584, 587-589 (applying
Arizona law).


19 Allen v. Aetna Life Ins. Co. (5th Cir. 1977) 563 F.2d 1240, 1241-1242 (applying Florida law
to accidental death policy).


20 Massachusetts Casualty Insurance Co. v. Forman (5th Cir. 1975) 516 F.2d 425, 427-431
(applying Massachussetts law).


21 Neville v. American Republic Ins. Co. (5th Cir. 1990) 912 F.2d 813, 814-815 (applying
Mississippi law).


22 Krakowiak v. Paul Revere Life Ins. Co. (Tenn.Ct.App. June 7, 1996, No. 01-A-01-9511-
CH00541) 1996 WL 303661, *2-7.


23 Jack v. Paul Revere Life Ins. Co. (1999) 97 Wn.App. 314 [982 P.2d 1228, 1230-1235].


To understand why courts have split on this issue, and to evaluate the parties' arguments, some
knowledge of the history of the incontestability clause mandated in section 10350.2 is necessary.
Incontestability clauses first appeared in life insurance policies in the middle of the 19th century as
a feature offered voluntarily by insurers. Such clauses were intended to promote the sale of policies
to a public generally distrustful of insurers, and to address the perception that insurers tended
to avoid paying benefits because of minor misstatements in applications for insurance. Although
one state required life insurance policies to contain incontestability clauses as early as 1873, such
laws did not appear on a wide scale until this century. Their principal motivation appears to have
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been the work of the Armstrong Commission, which in 1906 investigated charges of corruption,
fraud and dishonesty in the insurance industry in New York. Later that year, a national conference
of governors, attorneys general and insurance commissioners formed a Committee on Uniform
Legislation, which drafted a model life insurance policy containing an incontestability clause.
Many states passed statutes requiring incontestability clauses based on that model. That model, in
turn, became the basis of a model incontestability clause statute drafted by the National Association
of Insurance Commissioners (NAIC) in 1946 and subsequently adopted by many states. (See
generally Note, AIDS and the Incontestability Clause (1990) 66 N.D. L.Rev. 267, 268-270.)


Incontestability clauses written to conform to statutes based on the 1906 and 1946 models
generated much litigation. The function of the clause remained unsettled for many years. “The only
generally accepted certainty was that the incontestability clause was clearly meant to remove fraud
as a defense after the passage of two years.” (Note, AIDS and the Incontestability Clause, supra, 66
N.D. L. Rev. at p. 272.) Such a clause typically provided, without much elaboration, that a policy
was “incontestable after it [had] been in force during the lifetime of the insured for two years”
except, in some instances, for nonpayment of premiums or military service in time of war. While
life insurance policies frequently did (and still do) include coverage for disability, the insurer was
typically permitted to exclude disability benefits from the scope of the incontestability clause. The
standard clause's rather general language led to conflict over the scope of incontestability: Did a
clause declaring the policy “incontestable” after two years simply bar the insurer from challenging
the policy's validity, or did it bar the insurer from asserting all defenses not expressly preserved
in the incontestability clause?


A few courts took the position that an incontestability clause barred all defenses by the insurer,
including the defense that a claim was not covered. In *380  Jordon v. Western States Life Ins. Co.
(1952) 78 N.D. 902 [53 N.W.2d 860], for example, the Supreme Court of North Dakota held that
a statutorily required clause making a life insurance policy “incontestable after two years from the
date of issue” barred the insurer from denying a claim for death caused by air travel, even though
the policy expressly excluded death by air travel as a covered risk. In the court's view, “writers of
standard form policies must, by statutory mandate, bind themselves, when two years have elapsed
after the issuance of a policy of life insurance, to pay the full amount stated in the principal insuring
clause thereof upon proof of the fact of death alone, unless of course the premiums have not been
paid or the provisions relating to military and naval service have been violated.” (53 N.W.2d at
p. 864.) The court rejected, as contrary to the statutory mandate, the insurer's effort to modify the
incontestability clause to exclude air travel. (Id. at pp. 863-866.)


In contrast, the majority of courts concluded that an incontestability clause did not bar the insurer
from asserting the defense of lack of coverage. The seminal decision is Metropolitan Life Ins. Co.
v.  Conway (1930) 252 N.Y. 449 [169 N.E. 642]. In that case, the New York Superintendent of
Insurance had refused an insurer's request for permission to include in its life insurance policies
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a rider excluding coverage for travel by aircraft. In the superintendent's view, the rider was
inconsistent with the state's statute requiring all policies of life insurance to include a standard
incontestability clause. In other words, the superintendent interpreted the incontestability clause
as barring the insurer from raising all defenses not expressly preserved in that clause. The court,
in an opinion written by Chief Judge Cardozo, disagreed. In the court's view, “the rider and the
statute ... [were] consistent and harmonious. The provision that a policy shall be incontestable after
it has been in force during the lifetime of the insured for a period of two years is not a mandate as
to coverage, a definition of the hazards to be borne by the insurer. It means only this, that within
the limits of the coverage the policy shall stand, unaffected by any defense that it was invalid in
its inception, or thereafter became invalid by reason of a condition broken.” (169 N.E. at p. 642.)


The decision in Metropolitan Life Ins. Co. v.  Conway, supra, 169 N.E. 642 was very influential.
In 1947, insurance industry associations formed the so-called Holland Committee, which
promulgated a new model incontestability-clause statute embodying the holding of Conway. The
new model clause expressly resolved the conflict between coverage and incontestability, in these
words: “A clause in any policy of life insurance providing that such policy shall be incontestable
after a specified period shall preclude only a contest of the validity of the policy, and shall not
preclude the assertion at any time of defenses based upon provisions in the policy which exclude
or *381  restrict coverage, whether or not such restrictions are excepted in such clause.” (Note,
AIDS and the Incontestability Clause, supra, 66 N.D. L. Rev. at p. 276.) Many states, including
California, subsequently adopted incontestability clause statutes influenced by Conway and the
Holland Committee's model statute. Section 10113.5, which sets out the incontestability clause
required in life insurance policies delivered in this state, expressly provides that the clause “shall
not be construed to preclude at any time the assertion of defenses based upon policy provisions
that exclude or restrict coverage.” (Id., subd. (c); see Note, AIDS and the Incontestability Clause,
supra, 66 N.D. L. Rev. at pp. 275-276.)


The incontestability clause required in disability policies has very different language than the
clause required in life insurance policies, and additional history. Section 10350.2, which governs
disability policies, was based on the Uniform Individual Accident and Sickness Policy Provisions
Law promulgated by the NAIC in 1950. Section 10350.2 was enacted in California the next
year at the recommendation of the state's Insurance Commissioner, who had served on the NAIC
committee responsible for the uniform law. 24  (See John Hancock Mut. Life Ins. Co. v. Greer
(1998) 60 Cal.App.4th 877, 882 [71 Cal.Rptr.2d 48].)


24 Amicus curiae AIDS Project Los Angeles asks us to take judicial notice of Insurance
Commissioner Maloney's 1951 letter to Governor Warren recommending approval of
Assembly Bill No. 524 (1951 Reg. Sess.) (Stats. 1951, ch. 570, § 11, pp. 1724-1725),
which reflected the NAIC uniform law, and other materials from the Governor's files,
including additional letters recommending approval of the bill, executive branch memoranda
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reflecting the Insurance Commissioner's participation in the NAIC, and Assembly Bill No.
524 itself. The motion is granted. (See Cal. Law Revision Com. com., 29B West's Ann.
Evid. Code (1995 ed.) foll. § 450, p. 420 [“Under the Evidence Code, as under existing law,
courts may consider whatever materials are appropriate in construing statutes, determining
constitutional issues, and formulating rules of law. That a court may consider legislative
history ..., materials that ... indicate contemporary opinion, and similar materials is inherent
in the requirement that it take judicial notice of the law.”].)


Section 10350.2 offers a choice of two forms, labeled A and B, to insurers writing noncancellable
policies of disability insurance, such as the policy Paul Revere issued to Galanty. The first
paragraph of each form addresses challenges to the validity of the policy, but differs depending on
the form. Form A expressly permits the insurer to defend claims based on fraudulent misstatements
by the insured, in these words: “After two years from the date of issue of this policy no
misstatements, except fraudulent misstatements, made by the applicant in the application for such
policy shall be used to void the policy or to deny a claim for loss incurred or disability (as defined
in the policy) commencing after the expiration of such two-year period.” (§ 10350.2, form A, par.
(a), italics added.) Form A thus offers insurers greater protection against fraud by insureds than
the incontestability clause *382  required in life insurance policies. The latter does not permit
the insurer, in most cases, 25  to challenge the policy or its own liability on account of fraudulent
statements by the insured in the application for insurance after the period of contestability has run.
(See generally Amex Life Assurance Co. v.  Superior Court, supra, 14 Cal.4th 1231.)


25 Following the decision in Amex Life Assurance Co. v. Superior Court (1997) 14 Cal.4th 1231
[60 Cal.Rptr.2d 898, 930 P.2d 1264], the Legislature amended sections 10113.5 and 10206
to declare “void from its inception” “any purported insurance contract” “if photographic
identification is presented during the application process, and if an impostor is substituted
for a named insured in any part of the application process ....” (Stats. 1998, ch. 184, § 1.)


Paul Revere chose not to use form A. Instead, the insurer used form B, which does not permit
challenges to the validity of the policy based on fraudulent misstatements after the period of
contestability has run. Form B, in its first paragraph, provides: “After this policy has been in
force for a period of two years during the lifetime of the insured (excluding any period during
which the insured is disabled), it shall become incontestable as to the statements contained in the
application.” (§ 10350.2, form B, par. (a).) The choice of form B over form A has been described as
“a calculation that includes marketing inducements ....” (New England Mut. Life Ins. Co. v.  Doe,
supra, 710 N.E.2d at p. 1064; see also Equitable Life Assur. Soc. of U.S. v.  Bell, supra, 27 F.3d
at p. 1279.) In other words, by choosing form B an insurer gives up, after two years, the right to
assert the defense of fraud in order to make the policy more attractive to consumers and, thus, more
saleable. 26  During the two-year period of contestability, however, the insurer may investigate the
insured's statements in the application, and the policy remains subject to rescission for fraud.
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26 “ 'Incontestability clauses are generally ”included in the policies to affect their saleability.“
Even when such clauses are required by statute, insurance agents undoubtedly point out
the clause to potential buyers and explain that coverage may not be denied after a period
of time. Thus, it follows that when given the choice between two clauses, an insurance
company would choose the clause that would result in increased sales or in some other benefit
to the company. If potential fraud was enough of a threat to the insurance company, the
company could have chosen the option that offered long-term protection against fraud.' ”
(New England Mut. Life Ins. Co. v. Doe, supra, 710 N.E.2d at p. 1064, quoting Note, Liar's
Poker: The Effect of Incontestability Clauses After Paul Revere Life Insurance Co. v.Haas
(1995) 1 Conn. Ins. L.J. 225, 233-234.)


The second paragraph of each form set out in section 10350.2 is identical. This paragraph,
which contains the language that primarily concerns us, addresses denials of coverage based on
preexisting conditions (as opposed to claims for recission, which the first paragraph addresses).
The second paragraph provides: “No claim for loss incurred or disability (as defined in the policy)
commencing after two years from the date of issue of this policy shall be reduced or denied on the
ground that a disease or physical condition *383  not excluded from coverage by name or specific
description effective on the date of loss had existed prior to the effective date of coverage of this
policy.” (§ 10350.2, form A, par. (b); id., form B, par. (c).)


This language differs radically from the language of the incontestability clause required in life
insurance policies. The life insurance incontestability clause, as noted, expressly permits “the
assertion of defenses based upon policy provisions that exclude or restrict coverage.” (§ 10113.5,
subd. (c); see ante, at p. 381.) In contrast, the disability insurance incontestability clause expressly
affects coverage by disallowing the defense “that a disease or physical condition not excluded
from coverage by name or specific description effective on the date of loss had existed prior
to the effective date of coverage of this policy.” (§ 10350.2, form A, par. (b); id., form B, par.
(c).) Explanatory comments prepared by the NAIC described this aspect of the model law as
“introduc[ing] a new principle in accident and sickness insurance by guarantying to the insured
that, after the policy has been in force for three years, 27  no claim will be denied on the basis
of misstatements in the application or on the contention that any infirmity existed prior to the
date of issue of the policy.” (NAIC, Explanatory Comments on the Uniform Individual Accident
and Sickness Policy Provisions Law Adopted in June 1950, p. 3 (hereafter NAIC, Explanatory
Comments).) The NAIC also described the provision as effecting “[t]he surrender by the insurer,
after three years, of the right to base a defense upon a misstatement in the application or upon prior
origin of any condition.” (Ibid.)


27 The Legislature reduced the period of contestability to two years in 1993, as part of the
Health Insurance Access and Equity Act. (Stats. 1993, ch. 1210, § 7, p. 6946.) The same
act contained a variety of provisions intended to protect access to insurance for persons
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with HIV. The act also prohibited ”postclaims underwriting,“ defined as ”the rescinding,
canceling, or limiting of a policy or certificate due to the insurer's failure to complete medical
underwriting and resolve all reasonable questions arising from written information submitted
on or with an application before issuing the policy or certificate.“ (§ 10384.)


This background illuminates the parties' arguments. Paul Revere contends it has no obligation,
despite the incontestability clause, to pay benefits for Galanty's disability (AIDS and DSPN)
because the causative sickness first manifested itself, in the form of a positive HIV test, before the
policy was issued. Paul Revere thus seeks to harmonize the policy provisions defining the scope
of coverage with the incontestability clause. Galanty, in opposition, argues that Paul Revere may
not deny a claim for disability benefits, no matter when the causative sickness first existed, so long
as he did not become disabled until more than two years after the policy's date of issue. Galanty
would, thus, find a conflict between the coverage provisions and the incontestability clause, and
resolve the conflict by giving priority to the latter. *384


Paul Revere begins its argument by assuming that incontestability clauses do not affect
coverage and that the Legislature, in adopting section 10350.2, shared that assumption. That an
incontestability clause does not affect coverage is, as we have seen, the prevailing interpretation
of the standard clause contained in many life insurance policies. (See Metropolitan Life Ins. Co. v.
Conway, supra, 169 N.E. at pp. 642-644, and the discussion, ante, at p. 380 et seq.) The assumption
is consistent, Paul Revere notes, with the general principle that “an insurer has a right to limit
the policy coverage in plain and understandable language, and is at liberty to limit the character
and extent of the risk it undertakes to assume ....” (VTN Consolidated, Inc. v. Northbrook Ins. Co.
(1979) 92 Cal.App.3d 888, 892 [155 Cal.Rptr. 172]; see also Merril & Seeley, Inc. v. Admiral
Ins. Co. (1990) 225 Cal.App.3d 624, 630 [275 Cal.Rptr. 280].) If we accept these premises (to
continue Paul Revere's argument), we must construe the incontestability clause to be consistent
with the clauses defining coverage. This might be accomplished by construing the incontestability
clause as if it included the following italicized words: “No claim for loss incurred or Disability that
starts after 2 years from the Date of Issue will be reduced or denied because a sickness or physical
condition not excluded by name or specific description before the date of loss had existed” but
not manifested itself “before the Date of Issue.” Read in this way, the clauses defining coverage
would not conflict with the incontestability clause because the former would create coverage only
for a disability caused by a “sickness or disease which first manifests itself after the Date of
Issue ....” The net effect of such a construction would be to guarantee coverage for an insured
who had no reason to suspect sickness (i.e., had an unmanifested sickness) at the time he or
she applied for insurance, but not for an insured who had, in the words of the clause defining
preexisting conditions, “symptoms . . . that would [have] cause[d] an ordinarily prudent person
to seek diagnosis, care, or treatment” (i.e., had a manifested sickness). This argument was first
articulated, and accepted, in Massachusetts Casualty Insurance Co. v.  Forman, supra, 516 F.2d
425, 428-430. Most of the courts that have decided the present issue in the insurer's favor have
relied on Forman. (See ante, at pp. 378-379, fns. 17-23.)
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Paul Revere's argument has serious flaws, beginning with the assumption on which it depends.
In the present context, the assumption that an incontestability clause cannot affect coverage is
erroneous. The assumption, as noted, finds its origin in Chief Judge Cardozo's explanation that an
incontestability clause “is not a mandate as to coverage, a definition of the hazards to be borne
by the insurer. [The clause] means only this, that within the limits of the coverage the policy
shall stand, unaffected by any defense that it was invalid in its inception, or thereafter became
invalid by reason of a condition broken.” *385  (Metropolitan Life Ins. Co. v.  Conway, supra, 169
N.E. at p. 642.) This explanation makes perfect sense in its original context: a conflict between
an incontestability clause in a life insurance policy, providing simply that the policy “shall be
incontestable” after two years, and a provision excluding coverage for a specific hazard, namely,
travel by aircraft. (Ibid.) But the proposition that no incontestability clause, regardless of wording,
can ever affect coverage has no logical force in the present context of a statutorily required (§
10350.2) clause that expressly bars the insurer, after two years, from denying coverage “because
a sickness or physical condition not excluded by name or specific description before the date of
loss had existed before the Date of Issue.”


Nor does California law support Paul Revere's position. To be sure, the courts of this state have
frequently stated that incontestability clauses do not affect coverage. No court, however, has relied
on that proposition to permit an insurer to assert a defense specifically prohibited by the language
of an incontestability clause. 28


28 Except, of course, in the decision on review and in the case granted and held for this case
(see ante, at p. 377).


In New York Life Ins. Co. v.  Hollender (1951) 38 Cal.2d 73 [237 P.2d 510], this court held that
an incontestability clause in a life and disability insurance policy did not preclude the insurer
from adjusting disability benefits to reflect the insured's true age, rather than the false age stated
on the application. The court quoted and relied on Chief Judge Cardozo's statement to the effect
that an incontestability clause “ 'is not a mandate as to coverage ....' ” (Id. at p. 79, quoting from
Metropolitan Life Ins. Co. v.  Conway, supra, 169 N.E. at p. 642.) The policy in question, however,
expressly authorized the insurer to adjust benefits for the insured's true age, in these words: “ 'If the
age of the insured has been misstated, the amount payable hereunder shall be such as the premium
paid would have purchased at the correct age.' ” (New York Life Ins. Co. v.  Hollender, supra,
38 Cal.2d at p. 76.) Furthermore, the policy's incontestability clause expressly excluded disability
benefits from its scope. (Ibid.) Most importantly, the incontestability clause was not the clause
required by section 10350.2, but the different clause typically required at that time in life insurance
policies. (Hollender, at p. 76.)
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The decisions in John Hancock etc. Ins. Co. v.  Markowitz (1944) 62 Cal.App.2d 388 [144 P.2d
899] (Markowitz) and Cohen v.  Metropolitan Life Ins. Co. (1939) 32 Cal.App.2d 337 [89 P.2d
732] (Cohen) are similar. In each case, the Court of Appeal permitted the insurer under a policy of
life and disability insurance to disclaim coverage for the insured's disability, despite the standard
life insurance incontestability clause, because the causative sickness predated the policy. The court
in Markowitz reasoned that “an *386  incontestab[ility] clause does not operate to extend the
coverage of a policy to a disease contracted before the issuance of the policy.” (Markowitz, supra,
62 Cal.App.2d at p. 397.) Likewise, the court in Cohen observed that “[a]n incontestab[ility] clause
in an insurance policy does not extend the coverage beyond the terms of the policy. Therefore,
it does not relieve the insured ... from the burden of proving that the disease from which he
is suffering originated and occurred after the issuance of the policies ....” (Cohen, supra, 32
Cal.App.2d at p. 346.) Both courts relied on Apter v.  Home Life Ins. Co. of New York (1935) 266
N.Y. 333 [194 N.E. 846, 848, 98 A.L.R. 1281], which in turn relied on Chief Judge Cardozo's
explanation in Metropolitan Life Ins. Co. v.  Conway, supra, 169 N.E. at page 642. (See ante,
at p. 384.) Unlike the incontestability clause required by section 10350.2, however, the clauses
construed in Markowitz and Cohen did not purport to bar the insurer from denying a claim “because
a sickness or physical condition not excluded by name or specific description before the date of
loss had existed before the Date of Issue.” Instead, the clauses at issue in those cases provided in
relevant terms simply that the policies “shall be incontestable” after they had been in force for the
requisite period of time, except for nonpayment of premiums. (Markowitz, supra, 62 Cal.App.2d
at pp. 395-396; Cohen, supra, 32 Cal.App.2d at p. 341.) The incontestability clause construed in
Cohen, moreover, expressly excluded disability benefits from its scope. (Cohen, supra, at p. 341.)
These decisions, in short, do not support the insurer's position.


The next flaw in Paul Revere's argument is that it depends upon an unexpected and inobvious,
if not unnatural, definition of the term “existed.” The insurer would construe the incontestability
clause as barring the insurer from denying coverage for a sickness that existed before the policy
without manifestation, but not for a sickness that manifested itself before the policy was issued.
“Existed” would, thus, mean “existed without manifestation.”


The argument is not convincing. In saying that something exists, one does not normally entertain
unarticulated mental reservations about manifestation. Certainly the Legislature might have used
the term in this way, if it had labored under the belief that an incontestability clause, by its very
nature, could not affect coverage. But there is no good reason to attribute such a belief to the
Legislature. As already noted, the NAIC model statute the Legislature adopted as section 10350.2,
form B, was understood by its drafters, including the Insurance Commissioner who urged the law's
adoption, as “introduc[ing] a new principle in accident and sickness insurance by guarantying [sic]
to the insured that, after the policy has been in force for three years, no claim will be denied on the
basis of misstatements in the application or on the contention that any infirmity existed prior to the
date of *387  issue of the policy.” (NAIC, Explanatory Comments, supra, at p. 2; see also ante,
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at p. 381, fn. 24.) Form B thus represented a clean break from the line of authority beginning with
Metropolitan Life Ins. Co. v.  Conway, supra, 169 N.E. 642, in which Chief Judge Cardozo had
interpreted the incontestability clause typically found in life insurance policies as preserving the
defense of lack of coverage. (See ante, at p. 380 et seq.) It is, moreover, hard to imagine a clearer
statement of intent to bar denials of coverage for preexisting conditions than to require coverage
even of those conditions concealed from the insurer by misstatements in the application. (See §
10350.2, form B.)


For these reasons, to recognize a conflict between the statutory incontestability clause on one
hand, and the policy's definitional and coverage provisions on the other, is unavoidable. The
former bars the insurer from denying coverage “because a sickness or physical condition ... had
existed before the Date of Issue.” The latter purport to limit coverage to disabilities caused by
“sickness or disease which first manifests itself after the Date of Issue,” and to exclude coverage
for preexisting conditions that were “not disclosed on [the] application.” Having acknowledged the
conflict, the resolution is clear: Policy language required by the Insurance Code takes precedence
over other policy language. The code does not permit provisions written by the insurer, such as
the provisions in Paul Revere's policy defining sicknesses and preexisting conditions, to “make
a policy or any portion thereof less favorable in any respect to the insured ... than the [statutory]
provisions” (§ 10328), such as the incontestability clause. Moreover, when any nonrequired policy
provision, such as a definitional provision, “is in conflict” with any required provision, such as the
incontestability clause, “the rights, duties and obligations of the insurer [and] the insured ... shall
be governed by” the required provisions. (§ 10390.) In short, the incontestability clause controls.


These statutory provisions, contrary to Paul Revere's argument, do not destroy an insurer's liberty
to limit the character and extent of the risk it undertakes to assume. Paul Revere was free, before
issuing its policy to Galanty, to examine his medical condition and to exclude any preexisting
condition “by name or specific description” in the policy. (§ 10350.2, form B, par. (c).) The
statutory incontestability clause permits and respects such exclusions. (Ibid.) Moreover, if Paul
Revere in drafting its policy had perceived a conflict between the incontestability clause and the
scope of coverage it wished to provide, the company could have asked the Insurance Commissioner
for permission to modify the incontestability clause. *388  (§ 10323.) 29  Other courts have found,
in an insurer's failure to request a modification of the statutory incontestability clause, apparently
sufficient reason to reject the argument that policy provisions defining sicknesses and preexisting
conditions nullify the incontestability clause. (E.g., New England Mut. Life Ins. Co. v. Doe, supra,
710 N.E.2d at pp. 1063-1064; Penn Mut. Life Ins. Co. v. Oglesby, supra, 695 A.2d at pp. 1150-1151;
Estate of Doe v.  Paul Revere Ins. Group, supra, 948 P.2d at p. 1116, fn. 22; Equitable Life Assur.
Soc. of U.S. v.  Bell, supra, 27 F.3d at pp. 1282-1283.)


29 Section 10323 provides: “If any provision set forth in Article 4a or 5a of this chapter
[governing disability insurance] is in whole or in part inapplicable to or inconsistent with



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1930100796&pubNum=577&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS10350.2&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS10350.2&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS10328&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS10390&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS10350.2&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS10323&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999090332&pubNum=578&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_578_1063&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_1063 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999090332&pubNum=578&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_578_1063&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_1063 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997152500&pubNum=0000162&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_162_1150&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_1150 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997246918&pubNum=661&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1116&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1116 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994137958&pubNum=506&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_506_1282&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1282 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994137958&pubNum=506&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_506_1282&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1282 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS10323&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Galanty v. Paul Revere Life Ins. Co., 23 Cal.4th 368 (2000)
1 P.3d 658, 97 Cal.Rptr.2d 67, 00 Cal. Daily Op. Serv. 4891...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 20


the coverage provided by a particular form of policy the insurer, with the approval of the
commissioner, shall omit from such policy any inapplicable provision or part of a provision,
and shall modify any inconsistent provision or part of the provision in such manner as to
make the provision as contained in the policy consistent with the coverage provided by the
policy.”


Paul Revere, as mentioned at the outset, does not assert that Galanty's fraud, or lack of fraud, in
the procurement of his policy is determinative. It is nevertheless appropriate, however, to address
the argument that enforcing the statutory incontestability clause as written will reward dishonest
applicants for disability insurance and place an undue burden on insurers to cover undisclosed
risks. We recently rejected the same argument. (4) An incontestability clause “does not condone
fraud but merely establishes a time limit within which it must be raised.” (Amex Life Assurance
Co. v.  Superior Court, supra, 14 Cal.4th at p. 1237.) Incontestability clauses thus function as “ '
”statute[s] of limitations upon the right to maintain certain actions or certain defenses ....“ ' ” (Ibid.)
Such clauses reflect the legislative policy judgment that it is reasonable and proper to give the
insured “ ' ” 'a guaranty against possible expensive litigation to defeat his claim after the lapse of
many years' “ ' ” while, at the same time, “ ' ” 'giv [ing] the company time and opportunity for
investigation, to ascertain whether the contract should remain in force.' “ ' ” (Id. at p. 1238.)


In the particular context of disability insurance, the Legislature has given insurers the following
protections against fraud: The insurer may use a form of incontestability clause that expressly
preserves its right to void the policy and to deny claims based on fraudulent misstatements at any
time. (§ 10350.2, form A.) Moreover, if the insurer chooses to use the other form of incontestability
clause (id., form B), the insurer still has two years after issuing the policy to investigate the
insured's medical condition and statements in the application. Only an insurer, like Paul Revere
in the case before us, that chooses to forgo both contractual protection against fraud and timely
verification of the insured's medical condition runs the risk of having to pay a claim that may turn
out to be related to a sickness that first manifested *389  itself before the policy's inception date.
Under these circumstances, there is nothing unfair in the Legislature's evident policy judgment that
any risk of fraud is outweighed, after the period of contestability has run, by the need to protect the
value of the policy to the insured and to reduce litigation. (Amex Life Assurance Co. v.  Superior
Court, supra, 14 Cal.4th at p. 1231.) “ ' ” 'To hold otherwise would be to permit such a clause in
its unqualified form to remain in a policy as a deceptive inducement to the insured.' “ ' ” (Id. at p.
1246, quoting Dibble v.  Reliance Life Ins. Co. (1915) 170 Cal. 199, 206 [149 P. 171].)


(3b) In conclusion, the incontestability clause bars Paul Revere from denying coverage for
Galanty's disability, whether or not the causative sickness first manifested itself before the policy's
date of issue. In holding to the contrary, the lower courts erred. The summary judgment for Paul
Revere must therefore be reversed.
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Despite this conclusion, Paul Revere argues we should nevertheless affirm the judgment in its
favor on Galanty's claims for bad faith and emotional distress. The superior court did not separately
consider these claims. Instead, it reasoned that all of Galanty's remaining claims necessarily lacked
merit because Paul Revere's denial of coverage was lawful and reasonable. The Court of Appeal,
which affirmed, also did not address these claims. Accordingly, without intimating any view on the
merits, it is appropriate to direct the Court of Appeal to consider the remaining claims on remand.


Disposition
The judgment of the Court of Appeal is reversed and the case remanded to that court for further
proceedings.


George, C. J., Mosk, J., Kennard, J., Baxter, J., Chin, J., and Brown, J., concurred. *390
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GREAT AMERICAN WEST, INC., Plaintiff and Appellant,
v.


SAFECO INSURANCE COMPANY OF AMERICA, Defendant and Respondent.


No. D010585.
Court of Appeal, Fourth District, Division 1, California.


Jan. 14, 1991.


SUMMARY


Homeowners filed a claim with their current insurer for damage to the home's structure and
foundation. The homeowners had been insured with another company at the time they first noticed
damage. Under the previous policy, the homeowners were required to file an action within 12
months after inception of the loss. The successor insurer settled the claim with the insureds and,
two years later, filed an action against the previous insurer claiming a right to contribution and/
or indemnification, alleging that the damage to the home was “first manifest” during the previous
insurer's policy period. The trial court granted the previous insurer's motion for summary judgment
on the grounds that the action was really one for subrogation, and because the insureds failed to
make a claim within one year of the damage as required by the previous policy, the successor
insurer's suit was barred. (Superior Court of San Diego County, No. 599791, Kevin W. Midlam,
Judge.)


The Court of Appeal affirmed. The court held that it was unnecessary to decide whether the action
for indemnity or contribution had to be filed within the contractual limitations period of one year
from the time of damage, or whether it was sufficient if one year had not yet expired at the
time the successor insurer made payment to the insured and the indemnity or contribution rights
arose, since under either theory, the successor insurer's action was too late. The court held that
because the previous insurer's responsibility for the insured's loss was solely contractual, the time
limitation provision of the underlying insurance contract could not be ignored by the successor
insurer seeking contribution or indemnity. Once the contractual time limits expired, there was no
longer any contractual liability on which an indemnity or contribution claim against the previous
insurer could be based. (Opinion by Wiener, Acting P. J., with Todd and Froehlich, JJ., concurring.)
*1146
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Classified to California Digest of Official Reports


(1a, 1b, 1c)
Insurance Contracts and Coverage § 120--Limitations and Defenses--Contribution--Action by
Successor Insurer--Policy Time Limitations.
In a contribution/indemnity action by a successor homeowner's insurer against a previous insurer,
based on settling a claim for progressive residential damage that the homeowners had first noticed
when covered by the previous insurer, but had only claimed from the successor insurer, the trial
court properly granted the previous insurer's motion for summary judgment. The previous policy
required the homeowners to bring actions within one year after inception of the loss. The successor
insurer filed its action two years after settling the claim. Once the contractual time limits expired,
there was no longer any contractual liability on which an indemnity or contribution claim against
the previous insurer could be based.


[See 39 Cal.Jur.3d, Insurance Contracts and Coverage, § 529.]


(2)
Insurance Contracts and Coverage § 120--Contribution--Action by Successor Insurer Against
Previous Insurer--Claim Paid for Damage Incurred During Period of Previous Insurer's Coverage.
In an action by a successor homeowner's insurer against the previous insurer, based on the
successor insurer's settlement of a claim by the homeowners for progressive residential damage
first noticed during the period of the previous insurer's policy but only claimed against
the successor insurer, the successor insurer could not properly maintain an action for either
contribution or indemnity to the extent its payment to the homeowners included sums attributable
to damages incurred prior to its own policy period. Although as a postmanifestation carrier the
successor insurer could have been jointly and severally liable for progressive continuing damage
prior to the California Supreme Court's decision that the carrier on the risk at the time progressive
property damage is first manifest is responsible for the entire loss, such liability was limited to that
portion of the damage which occurred during the successor insurer's policy period.


(3)
Insurance Contracts and Coverage § 126--Actions--Limitations Periods in Policies.
Limitations periods in insurance policies are not “statutes” of limitation; they are contractual
limitations on the insurer's liability.


[See 3 Witkin, Cal. Procedure (3d ed. 1985) Actions, § 334.] *1147
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WIENER, Acting P. J.


This dispute between two insurance companies is a product of the uncertainty in the insurance
world which preceded the Supreme Court's decision in Prudential-LMI Com. Insurance v. Superior
Court (1990) 51 Cal.3d 674 [274 Cal.Rptr. 387, 798 P.2d 1230]. In Prudential, the court held that
in first party insurance cases involving progressive continuing property damage, the insurer “on
the risk” at the time the damage is first manifest is responsible for the entire loss. (Id. at p. 699.)
Damage is manifest at “that point in time when appreciable damage occurs and is or should be
known to the insured, such that a reasonable insured would be aware that his notification duty
under the policy has been triggered.” (Id. at pp. 687, 699.)


Here, the underlying insureds David and Joyce Abrams filed a claim with their homeowner's
carrier, plaintiff Great American West, Inc., to recover for subsidence damage. Defendant Safeco
Insurance Company of America had insured the Abramses several years earlier. Conflicting
caselaw (and perhaps nebulous facts) caused Great American to be uncertain as to the extent of its
responsibility for the Abramses' loss. Commendably, Great American decided to pay the claim and
later seek reimbursement from Safeco in an appropriate amount. Unfortunately, it failed to realize
that the Abramses might be precluded from recovering against Safeco because of a provision in
the Safeco policy which required that suits “on the policy” be filed within one year after “inception
of the loss.”


The question presented by this case is whether and how the one-year limitation in the Safeco policy
affects Great American's action against Safeco for contribution and/or indemnity. We conclude
that because Safeco's responsibility for the Abramses' loss is solely contractual, the time limitation
provision of the insurance contract cannot be ignored by a party seeking contribution or indemnity.


Two different theories are presented as to how the one-year limitation in an insurance policy
applies to an action for contribution or indemnity *1148  brought by a co-insurer. One would
treat the co-insurer's claim as a subrogation action and require that it be filed within the same
one-year limitation applicable to a suit by the insured. A second would view the contribution/
indemnity claim as an independent cause of action which does not accrue until the party seeking
reimbursement makes payment to the damaged party. According to this theory, such a claim is
timely if filed within two years of the payment by the co-insurer as long as the insured had an
enforceable claim against the indemnitor/contributor at the time of payment.


We find it unnecessary to decide the precise rule to be applied because, under either theory, Great
American's claim against Safeco is untimely. Accordingly, we affirm.
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Factual and Procedural Background
Between 1976 and 1981, the Abramses were insured under a homeowner's insurance policy issued
by defendant Safeco. Beginning in 1981, the Abramses switched their homeowner's coverage to
plaintiff Great American.


In 1978, David Abrams first noticed cracks in the driveway and an entranceway sidewalk to his
house. By October 1985, the increased damage to the home's structure and foundation caused the
Abramses to file a proof of loss with Great American. In June 1986 Great American settled that
claim by paying the Abramses $112,940.


Two years later in June 1988, Great American filed this action against Safeco claiming a right to
contribution and/or indemnification and alleging that the damage to the Abramses' residence was
“first manifest” during the Safeco policy period. 1  Safeco responded by successfully moving for
summary judgment, arguing Great American's action was in reality one for subrogation. Safeco
convinced the court that because the Abramses had failed to make a claim within one year of the
damage as required by the Safeco policy, Great American's suit was barred.


1 We emphasize this is merely an allegation in Great American's complaint. Consistent
with Prudential-LMI, the Abramses would presumably contend that the damage was “first
manifest” in 1985 when their claim was filed. (See 51 Cal.3d at pp. 687, 699.)


Discussion
Many legal decisions turn on how an argument or factual circumstance is classified. As framed
by the parties, the issue in this case involves such a *1149  question of characterization. Safeco
contends Great American's suit is a subrogation action; as a result, Great American “could have
no rights that [the Abramses] did not have.” (Continental Mfg. Corp. v. Underwriters at Lloyds
London (1960) 185 Cal.App.2d 545, 556 [8 Cal.Rptr. 276].) Because it is conceded the Abramses
would be barred by the one-year limitations period included in their Safeco policy, 2  Safeco argues
that Great American as the Abramses' subrogee is similarly barred.


2 In the standard statutory language (see Ins. Code, § 2071), the Safeco policy provided: “No
suit or action on this policy for the recovery of any claim shall be sustainable in any court of
law or equity unless all the requirements of this policy shall have been complied with, and
unless commenced within 12 months next after inception of the loss.” (Italics added.)


Great American does not dispute this statement of the law; it simply contends it is inapplicable.
According to Great American, this is an action for contribution/indemnity, 3  not one for
subrogation. It asserts such an action by an insurer is independent of the insured's cause of action
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against a co-insurer and that the action does not accrue for statute of limitations purposes when
the insured suffers a loss but only after the insurer pays the claim. (Cf. People ex rel. Dept of
Transportation v. Superior Court (1980) 26 Cal.3d 744, 748, 751-752 [163 Cal.Rptr. 585, 608
P.2d 673].) Thus here, Great American argues, its action, filed less than two years after it paid the
Abramses' claim, was timely. (See Code Civ. Proc., § 339, subd. 1.)


3 At the time this action was filed, Great American relied on California Union Ins. Co. v.
Landmark Ins. Co. (1983) 145 Cal.App.3d 462 [193 Cal.Rptr. 461] in assuming that it
possessed a right of equitable contribution against Safeco. The Supreme Court has recently
explained that, at least in first party insurance cases involving progressive continuing
property damage, the insurer “on the risk” at the time the damage is first manifest is
responsible for the entire loss. (Prudential-LMI Com. Insurance v. Superior Court, supra,
51 Cal.3d 674, 699.) Because Great American contends Safeco was “on the risk” at the time
of manifestation—and therefore responsible for the entire loss—it would now appear Great
American's contention is more properly termed a claim for equitable indemnity.


Unlike the parties, we do not view the characterization of Great American's action as dispositive
of the issues in this case. (1a) Fundamentally, we must decide if the one-year time limitation in
the Safeco policy has any effect on Great American's suit for contribution and/or indemnity. We
conclude it must impose some limitation on Great American's ability to obtain reimbursement for
amounts paid to the Abramses. We find it unnecessary to determine the precise effect because
under either of two suggested theories, Great American's action was untimely.


I
Great American contends it makes no difference how long after the damage was first manifest
that it brought suit against Safeco to obtain *1150  reimbursement. (2) ( 1b) It asserts the only
requirement is that the suit be filed within two years of the date it paid the Abramses' claim. 4


4 Among the interesting issues we do not address is why Great American apparently decided
to pay the Abramses' entire claim rather than only that portion of the damage which occurred
after the beginning of the Great American policy period in 1981. There may of course be facts
not apparent on this record which provide an explanation. From a purely legal perspective on
the record before us, however, even the California Union case (see ante, fn. 3)—which held
that a postmanifestation carrier may be jointly and severally liable for progressive continuing
damage—limited such liability to that portion of the damage which occurred during the
successive insurer's policy period. (See 145 Cal.App.3d at p. 478.) Following Prudential-
LMI, of course, it would appear that any amount Great American paid it did so as a volunteer
because postmanifestation carriers have no liability for continuing property damage.
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We would not require that Great American anticipate the Supreme Court's ultimate
conclusions in Prudential-LMI in order to successfully maintain an action for contribution
or indemnity. While we do not decide the issue, it should be sufficient if Great American
paid amounts for which Safeco was totally or jointly responsible in the reasonable belief it
might also be responsible. (Cf. 73 Am.Jur.2d, Subrogation, § 25, p. 615 [“[A]n insurer who
acts in good faith to discharge a disputed obligation does not become a mere volunteer if it
is ultimately determined that its policy did not apply”]; see generally State Farm & Casualty
Co. v. Cooperative of American Physicians, Inc. (1984) 163 Cal.App.3d 199, 203-204 [209
Cal.Rptr. 251].) To the extent Great American's payment to the Abramses included sums
attributable to pre-1981 damages, however, we see no way it could properly maintain an
action for either contribution or indemnity, regardless of the date of manifestation.


This argument improperly seeks to strip Great American's indemnity claim from the Safeco
insurance policy on which it is based. Safeco has no responsibility except as provided by the terms
of its contract with the Abramses. One provision of that contract specifies the time within which
a suit “on the policy” must be filed. Where a party like Great American seeks indemnity based
on another party's (Safeco's) contractual responsibilities, provisions of the contract imposing time
constraints—like any other provision of the contract—cannot be ignored. To do so would be to
impose liability no longer based on the contract.


The cases relied on by Great American do not support its contention that contractual time limits
are irrelevant in a contribution or indemnity action against an insurer. (See Valley Circle Estates v.
VTN Consolidated, Inc. (1983) 33 Cal.3d 604 [189 Cal.Rptr. 871, 659 P.2d 1160]; People ex rel.
Dept. of Transportation v. Superior Court, supra, 26 Cal.3d 744.) Both were tort actions in which
the party from whom contribution or indemnity was sought relied on the fact that the statute of
limitations had run against the original plaintiff in the tort action. Although the Supreme Court
held in both cases that the contribution or indemnity action was not similarly barred, the holdings
were explicitly limited to the tort context. (Valley Circle Estates v. VTN Consolidated, Inc., supra,
33 Cal.3d at p. 611; Dept. of Transportation, supra, 26 Cal.3d at pp. 751-752.) *1151


The reason for such a restriction is understandable. The Legislature creates a statute of limitations.
It is within the Legislature's power to determine how long the limitations period should be and
from what point it should run. Fundamentally, both Valley Circle and Dept. of Transportation
are statutory interpretation cases in which the court determined the Legislature did not intend
indemnity and contribution actions to be governed by the statute of limitations applicable to the
underlying tort action. 5  (See Valley Circle Estates v. VTN Consolidated, Inc., supra, 33 Cal.3d at
pp. 608-609; Dept. of Transportation v. Superior Court, supra, 26 Cal.3d at p. 752.)


5 A similar analysis distinguishes the court's decision in Regents of University of California v.
Hartford Acc. & Indem. Co. (1978) 21 Cal.3d 624 [147 Cal.Rptr. 486, 581 P.2d 197] holding
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that the running of the statute of limitations as to the principal debtor does not exonerate
the surety, whose payment gives it a new right of reimbursement against the debtor. (Id. at
pp. 634, 638.)


The situation is different, however, where the potential indemnitor's liability is solely contractual.
(3) Limitations periods in insurance policies are not “statutes” of limitation; they are contractual
limitations on the insurer's liability. ( 1c) Here, Safeco bargained to indemnify the Abramses for
certain losses provided claims were timely filed and suits on the policy were brought within one
year. Once those contractual time limits expired—assuming no extenuating circumstances such as
tolling, waiver or estoppel—there is no longer any contractual liability on which an indemnity or
contribution claim against Safeco can be based.


II
While contractual time limitations cannot be ignored by a party seeking indemnity, it is not
completely clear how those limits relate to an indemnity action brought by a third party insurer.
It would be simple to conclude that any action which relies on the policy—either a direct action
by the insured or an indirect action for indemnity or contribution by another insurer—must be
brought within the one-year limitations period provided for in most policies. Were that the rule,
Great American's action is most certainly time barred.


Such a rule, however, eliminates any distinction between the direct and indirect action. Some
commentators find this distinction important. In separate subchapters of Insurance Claims and
Disputes (2d ed. 1988), Windt discusses contribution, indemnity and subrogation, identifying their
similarities and surveying their differences. (Id. §§ 10.01-10.11, pp. 522-554.) He argues that when
one insurance company pays a claim which should have been paid entirely by another company, the
paying company has both rights of subrogation (the substituted direct action) and indemnity (the
indirect *1152  action). (Id. § 10.11, pp. 552-553.) Windt goes on to explain why the distinction
is important:


“That distinction has significance in one context. When an insurer is deemed to be suing solely in
subrogation, the statute of limitations applicable to its cause of action will be the same statute of
limitations that would have been applicable had the insured brought suit in his or her own behalf.
Moreover, the statute will be deemed to have begun to run from the date of the insured's loss,
not the date of the insurance payment. That is not the case, however, if the insurer is suing for
indemnity .... [I]ndemnity claims are independent causes of action and the statute of limitations
for such claims does not begin to run until the insurance company has provided policy benefits to
the insured.” (Windt, Insurance Claims and Disputes, supra, § 10.11, at p. 554.)
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While it may first appear that Windt's analysis supports Great American's argument that the
contractual limitations period is irrelevant for the purposes of an indemnity or contribution action,
Windt later qualifies his discussion:


“Claims for contribution and indemnity ... do not accrue, and the statute of limitations does not
begin to run, until the time of payment. Insurance companies should not, therefore, be barred from
pursuing reimbursement claims against other insurers on the grounds that the statute of limitations
has run as to the insured's cause of action against such other insurers. It is enough if the insured
had a viable cause of action against such insurers at the time the contribution or indemnity claim
came into existence.” (Windt, Insurance Claims and Disputes, supra, § 10.11, at p. 562, italics
added, fn. omitted.)


He goes on to note that the critical question is “not whether the limitations period had run prior
to institution of the lawsuit, but whether it had run prior to payment of the insured's claim. If the
limitations period had run by the time of the payment, the paying insurer would not have paid a
debt that was concurrently owed by the other insurer. By virtue of the expiration of the limitations
period, the other insurer's policy would no longer have provided any coverage. In that event,
therefore, the paying insurer's contribution claim would never have come into existence.” (Windt,
Insurance Claims and Disputes, supra, § 10.11, at p. 563, fn. omitted.)


In this case, Great American contends Safeco is liable because the Abramses' loss was “first
manifest” during the Safeco policy period. (See ante, p. 1148.) Assuming this occurred on the
last day of the Safeco policy period in 1981 (see Stinson v. Home Ins. Co. (N.D.Cal. 1988) 690
F.Supp. 882, 884), Great American would possess an enforceable claim for indemnity *1153
or contribution under Windt's analysis only if, at the time it paid the Abramses' claim, Safeco
remained contractually liable to the Abramses. Here, Great American paid the Abramses' claim in
June 1986, almost four years after the one-year contractual limitations period expired on Safeco's
obligations. To paraphrase Windt, Great American's claim for contribution and/or indemnity never
came into existence because at the time it paid the Abramses' claim, Safeco was no longer under
any contractual obligation to cover the loss.


It is thus unnecessary for us to decide whether an action for indemnity or contribution by a third
party against an insurer must be filed within the one-year limitations period provided for in the
contract, or whether it is sufficient if the one year had not yet expired at the time the third party
made payment to the insured and the indemnity or contribution rights arose. Under either theory
here, Great American's action against Safeco was too late.


Disposition
Judgment affirmed.
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Todd, J., and Froehlich, J., concurred. *1154
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H. RUSSELL TAYLOR'S FIRE PREVENTION SERVICE, INC., Plaintiff and Appellant,
v.


COCA COLA BOTTLING CORPORATION, Defendant and Appellant.


Civ. No. 3511.
Court of Appeal, Fifth District, California.


Dec. 12, 1979.


SUMMARY


A fire extinguisher supplier brought an action against a beverage bottler that had failed to return
a number of fire extinguishers supplied by plaintiff after expiration of their oral agreement and
demands by plaintiff. Plaintiff prayed for relief based on causes of action for account stated, open
book accounts, indebitatus assumpsit, and money had and received. The trial court found that
defendant's failure to return the extinguishers was a taking and retaining of goods and chattels. In
addition, the trial court determined that plaintiff waived the conversion claim and elected to treat
the action as a purchase and sale of the cylinders. Having determined that an implied-in-law sale
occurred once the tort was waived, the trial court applied the four-year statute of limitations of
Cal. U. Com. Code, § 2725, subd. (1), applicable to sales contracts, and ruled the suit was timely
filed. Plaintiff abandoned the cause of action for money had and received. The court made findings
supporting its conclusion that plaintiff was not entitled to recover on account stated or open book
account theories, and entered judgment for plaintiff on the remaining count. (Superior Court of
Kern County, No. 135024, Marvin E. Ferguson, Judge.)


The Court of Appeal affirmed, and dismissed plaintiff's cross-appeal. The court held the trial
court properly ruled that plaintiff had waived the tort of conversion after making its demand for
return of the extinguishers and elected to treat the transaction as a sale. The court further held the
limitations period in Cal. U. Com. Code § 2725, subd. (1), applied to sales contracts implied by
operation of law, and plaintiff's claim therefore was not barred. The court also held that the trial
court properly determined plaintiff was precluded from recovery on the causes of *712  action
for account stated and open book account. (Opinion by Zenovich, J., with Hopper, Acting P. J.,
and Fretz, J., *  concurring.)


* Assigned by the Chairperson of the Judicial Council.
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Limitation of Actions § 9--Construction and Application of Statutes.
In ruling on the applicability of a statute of limitations, courts look to the nature of the rights sued on
rather than to the form of action or to the relief demanded. Neither the caption, form, nor prayer of
the complaint will conclusively determine the nature of the liability from which the cause of action
flows. Instead, the true nature of the action will be ascertained from the basic facts a posteriori.


[See Cal.Jur.3d, Limitations of Actions, § 21; Am. Jur.2d, Limitation of Actions, § 62.]


(2a, 2b, 2c)
Limitation of Actions § 24--Period of Limitation-- Obligations Not Founded on Written
Instruments--Implied and Quasi Contracts.
In an action by a fire extinguisher supplier against a beverage bottler that had failed to return a
number of fire extinguishers after expiration of an oral agreement and demands by plaintiff, based
on indebitatus assumpsit, in which plaintiff waived the conversion claim and elected to treat the
transaction as a purchase and sale of the extinguishers, the trial court properly applied the four-
year statute limitations of Cal. U. Com. Code, § 2725, subd. (1), applicable to actions for breach
of a contract for sale, and determined the action was timely filed. The limitations period for breach
of contract for sale is applicable to sales contracts implied by operation of law.


(3)
Limitation of Actions § 24--Period of Limitation--Obligations Not Founded on Written
Instruments--Implied and Quasi Contracts.
Generally, where there is a waiver of tort and suit in *713  assumpsit, the statute of limitations
relating to actions of assumpsit rather than tort applies, although the determination of what
limitation period is appropriate may depend on the substance of the action and the nature of the
rights violated rather than the form of action.


(4)
Statutes § 28--Construction--Language.
In construing statutes, courts have to give effect to statutes according to the usual, ordinary import
of the language employed in framing them.
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(5)
Limitation of Actions § 43--Commencement of Period--Torts--Conversion.
Where an original taking is wrongful, the bar of the statute of limitations runs from the time of
the unlawful taking. When the original taking is lawful, the statute is not set in motion until the
return of the property has been demanded and refused or until a repudiation of the owner's title
is unequivocally brought to his attention. These principles are especially applicable in a bailment
situation.


(6)
Appellate Review § 140--Presumptions--Findings.
On appeal from a judgment in a civil proceeding, when two or more reasonable inferences can
be drawn from the facts, the reviewing court is without power to substitute its deductions for
those of the trier of fact. Even though contrary inferences could reasonably have been drawn, the
reviewing court cannot make contrary findings where the trial court judgment is supported by
substantial proof. Substantial evidence means evidence which is of ponderable legal significance,
that is reasonable in nature, credible and of solid value.


(7)
Accounts and Accounting § 15--Account Stated--Requisites.
To constitute an account stated, it must appear that at the time of the statement, an indebtedness
from one party to the other existed, that a balance was then struck and agreed to be the correct sum
owing from the debtor to the creditor, and that the debtor expressly or impliedly promised to pay
to the creditor the amount thus determined to be owing. In addition, the amount agreed on must be
either specifically stated or readily calculable. One of the essential elements of an account stated
is that a statement of indebtedness must exist between the parties. *714


(8)
Accounts and Accounting § 17--Account Stated--Actions--Pleading.
In an action by a fire extinguisher supplier against a beverage bottler that had failed to return a
number of fire extinguishers after expiration of their oral agreement and a demand by plaintiff,
plaintiff's pleading precluded an assertion of an account stated, where plaintiff pleaded an account
stated “in excess” of a certain amount. A claim must be reduced to a definite amount by agreement
between the parties before it can form a legitimate portion of an account stated. Accordingly, the
trial court's determination that there was no fixed or readily calculable sum proven was supported
by the record.


(9)
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Accounts and Accounting § 3--Kinds of Accounts--Book Accounts.
A book account is created by the agreement or conduct of the parties in a commercial transaction.
Nonetheless, the mere recording in a book of transactions or the incidental keeping of accounts
under an express contract does not of itself create a book account. Parties to a written or oral
contract may, however, provide that money due under such contract shall be the subject of an
account between them.


(10a, 10b)
Accounts and Accounting § 11--Actions on Accounts--Evidence.
In an action by a fire extinguisher supplier against a beverage bottler that had failed to return
a number of fire extinguishers after expiration of their oral agreement and demand by plaintiff,
there was sufficient evidence supporting the trial court's conclusion that plaintiff was barred from
seeking relief on the basis of an open book account, where both parties had agreed that the bottler
would pay a service charge for each fire extinguisher filled in lieu of demurrage. The subsequent
entries for indebtedness on plaintiff's books were demurrage charges which were precluded by the
agreement, and such record keeping therefore was merely incidental, rather than an open book
account.


(11)
Appellate Review § 138--Questions of Law and Fact--Sufficiency of Evidence--Findings.
In examining the sufficiency of evidence to support a questioned finding, an appellate court must
accept as true all evidence tending to establish the correctness of the finding as made, adopting
all inferences which might reasonably have been thought by the trial court to lead to the same
conclusion. *715


COUNSEL
Vizzard, Baker, Sullivan & McFarland and Jere N. Sullivan for Plaintiff and Appellant.
Robert D. Patterson, Jr., for Defendant and Appellant.


ZENOVICH, J.


A complaint filed in Kern County Superior Court alleged that appellant Coca Cola Bottling
Corporation (hereafter referred to as Coca Cola) was indebted to appellant H. Russell Taylor's Fire
Prevention Service, Inc. (hereafter referred to as Taylor) in excess of $9,500. Taylor's complaint
prayed for relief based on the following four causes of action: (1) account stated; (2) open book
account; (3) indebitatus assumpsit; and (4) money had and received.


By stipulation of the parties, Taylor amended its complaint in the indebitatus assumpsit count, and
Coca Cola amended its answer to assert as a separate affirmative defense the bar of the statute of
limitations set forth in Code of Civil Procedure section 338, subdivision 3.
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Thereafter, the court entered findings of fact and conclusions of law rendering judgment for Taylor
in the sum of $7,157. From this judgment Coca Cola appeals. Taylor cross-appeals.


In this case, we must determine whether the limitations period in the California Uniform
Commercial Code (hereafter referred to as Commercial Code) applies to sales contracts implied
by operation of law.


In 1957, Coca Cola entered into an oral agreement with Taylor. Taylor was to periodically fill
some of its own cylinders with carbon dioxide and supply them to Coca Cola's bottling plant in
Bakersfield, California for use as fire extinguishers. The agreement specified that Taylor would
furnish carbon dioxide at 16 cents per pound upon Coca Cola's request. Moreover, representatives
of both parties agreed that Coca Cola would pay a $1 service charge for each tank filled in lieu of
demurrage. Testimony at trial confirmed the fact that no demurrage was ever charged by Taylor
for any outstanding cylinder. *716


Pursuant to the oral agreement, Taylor made deliveries of cylinders to Coca Cola's plant until
September 23, 1971. The trial court found that September 23, 1971, was the termination date
for Taylor's services. Within 90 days, employees of Taylor demanded return of several hundred
cylinders in Coca Cola's possession. Coca Cola began to return many of the cylinders, although
246 in number were still missing at the time of trial.


As of January 31, 1972, Taylor's accounts receivable ledger for Coca Cola disclosed a zero balance.
From June 1972 to July 1974, Taylor sent statements of demurrage charges to Coca Cola for
$8,494.08. Coca Cola made no reply to these statements. Notwithstanding Coca Cola's silence,
Taylor kept records and ledgers of the demurrage charges showing that Coca Cola owed $12,436.08
in late charges as of July 8, 1975.


The trial court found that Coca Cola's failure to return the cylinders was a taking and detaining
of goods and chattels. In addition, the court determined that Taylor waived the conversion claim
and elected to treat the action as a purchase and sale of the cylinders. Having determined that
an implied-in-law sale occurred once the tort was waived, the court applied the four-year statute
of limitations of Commercial Code section 2725, subdivision (1), and held the suit timely filed.
Moreover, the court also made findings which supported its conclusion that Taylor was not entitled
to recover on account stated or open book account theories. 1


1 Since this case involves an issue of first impression, the full text of paragraphs from the
judgment pertinent to the respective appeals are included in appendix A.


The Coca Cola Appeal
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Coca Cola contends that the trial court erroneously determined that Taylor's third cause of
action—indebitatus assumpsit—was governed by the four-year statute of limitations provided in
Commercial Code section 2725, subdivision (1).


The trial court determined that Taylor was not entitled to judgment upon the first and second causes
of action, a ruling from which Taylor cross-appeals. In addition, Taylor apparently decided, as a
matter of trial tactics, to abandon the fourth cause of action for lack of supporting evidence. Thus,
the trial court had to rely upon the third cause of action (indebitatus assumpsit) in rendering its
judgment. *717


Procedurally, Taylor filed its complaint on June 4, 1975, more than three years after September 23,
1971, the date upon which demand was made for the outstanding cylinders. The trial court found
that the suit was timely filed within the four-year statute of limitations set forth in Commercial
Code section 2725, subdivision (1), 2  since the indebitatus assumpsit theory legally transformed
the tortious conversion of the cylinders into a fictional contract of sale. Coca Cola contends that
the trial court erroneously applied the four-year limitations period even though the gravamen of
Taylor's claim was for “taking, detaining, or injuring any goods, or chattels,” a cause of action
governed by the three-year limitations period provided in Code of Civil Procedure section 338,
subdivision 3. Under Coca Cola's construction of the action brought by Taylor, the suit would be
time barred if the limitations period of the Commercial Code is deemed inapplicable.


2 Although the trial court did not expressly state reliance on Commercial Code section 2725,
subdivision (1), its finding that the transaction was a “purchase and sale of said cylinders
to Defendants [Coca Cola] by Plaintiffs [Taylor]” implicitly applies the four-year period
mentioned in the Commercial Code.
Section 2725, subdivision (1), provides: “An action for breach of any contract for sale must
be commenced within four years after the cause of action has accrued. By the original
agreement the parties may reduce the period of limitation to not less than one year but may
not extend it.”


(1)In ruling upon the applicability of a statute of limitations, it has been recognized that courts will
look to the nature of the rights sued upon rather than to the form of action or to the relief demanded.
Neither the caption, form, nor prayer of the complaint will conclusively determine the nature of
the liability from which the cause of action flows. Instead, the true nature of the action will be
ascertained from the basic facts a posteriori. (See Day v. Greene (1963) 59 Cal.2d 404, 411 [29
Cal.Rptr. 785, 380 P.2d 385, 94 A.L.R.2d 802]; People v. Union Oil Co. (1957) 48 Cal.2d 476, 482
[310 P.2d 409]; Agair Inc. v. Shaeffer (1965) 232 Cal.App.2d 513, 516 [42 Cal.Rptr. 883].) Since
the trial court found the four-year limitations period governing sales contracts applicable, it must
be determined whether indebitatus assumpsit—Taylor's cause of action—is based on contract or
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tort. In order to pinpoint the proper nature of the rights sued upon, an examination of the theory
underlying indebitatus assumpsit is appropriate.


The general contours of the assumpsit cause of action have been summarized by Professor Corbin
as follows: “The common counts in assumpsit are merely abbreviated and stereotyped statements
that the *718  defendant is indebted to the plaintiff for a variety of commonly recurring reasons,
such as ... goods sold and delivered. They are allegations of indebtedness, and the action may
be properly described as indebitatus assumpsit ... The common counts could be used for the
enforcement of express promises if they were such as to create a money debt, as well as for the
enforcement of implied promises and quasi contracts.” (1 Corbin, Contracts (1st ed. 1963) § 20,
p. 51, italics added.)


In Philpott v. Superior Court (1934) 1 Cal.2d 512 [36 P.2d 635, 95 A.L.R. 990] (criticized on other
grounds in Runyan v. Pacific Air Industries, Inc. (1970) 2 Cal.3d 304, 312 [85 Cal.Rptr. 138, 466
P.2d 682, 41 A.L.R.3d 1422]), the California Supreme Court discussed the historical evolution
of indebitatus assumpsit. The court stated: “The action of assumpsit, in its development, had an
interesting but stormy career at the common law. Although in existence for some years previous
to that time, it came into prominence following the decision in Slade's Case in 1603 (Coke's Rep.,
vol. 2, p. 505; 2 Harvard Law Review, p. 16). It gradually gained prominence and widened in
scope until 1760 when Lord Mansfield, in the case of Moses v. Macfarlan (2 Burr. 1005, English
Reports, Full Reprint, King's Bench Book 26, vol. 97, p. 676), described its function as follows:
'This kind of equitable action to recover back money, which ought not in justice to be kept, is very
beneficial, and therefore much encouraged. It lies only for money which, ex aequo et bono, the
defendant ought to refund; it does not lie for money paid by the plaintiff, which is claimed of him as
payable in point of honor and honesty, although it could not have been recovered from him by any
course of law; as in payment of a debt barred by the statute of limitations, or contracted during his
infancy, or to the extent of principal and legal interest upon a usurious contract, or, for money fairly
lost at play: because in all these cases, the defendant may retain it with a safe conscience, though
by positive law he was barred from recovering. But it lies for money paid by mistake; or upon a
consideration which happens to fail; or for money got through imposition (express or implied); or
extortion; or oppression; or an undue advantage taken of the plaintiff's situation, contrary to laws
made for the protection of persons under those circumstances. In one word the gist of this kind of
action is, that the defendant, upon the circumstances of the case, is obliged by the ties of natural
justice and equity to refund the money.'


“Quoting the above, Mr. Holdsworth in his work on the History of English Law, volume 8, page
97, uses this language: 'It was thus in the *719  action of indebitatus assumpsit that the larger part
of our modern law of quasi-contract has originated.'


“
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. . . . . . . . . . .
“Authorities in support of the prevalent use of this form of action in the courts of the common
law could be multiplied indefinitely, but we will close this branch of the discussion by a quotation
from Professor Ames in volume 2 of the Harvard Law Review, page 69: 'The main outlines of
the history of assumpsit have now been indicated. In its origin an action of tort, it was soon
transformed into an action of contract, becoming afterwards a remedy where there was neither tort
nor contract. Based at first only upon an express promise, it was afterwards supported upon an
implied promise, and even upon a fictitious promise. Introduced as a special manifestation of the
action on the case, it soon acquired the dignity of a distinct form of action, which superseded Debt,
became concurrent with Account, with Case upon a bailment, a warranty, and bills of exchange,
and competed with Equity in the case of essentially equitable quasi-contracts growing out of the
principle of unjust enrichment. Surely it would be hard to find a better illustration of the flexibility
and power of self-development of the Common Law.”' (Philpott v. Superior Court, supra., 1 Cal.2d
at pp. 518-519, 520-521.) Although recognizing that a tortious act frequently formed the basis for
invoking assumpsit, the court determined that “'its contractual quality was always its most distinct
feature.”' (Philpott, supra., at p. 526, quoting 7 Holdsworth, History of English Law, p. 441.)


(2a)In the instant case, the trial court found that Coca Cola's failure to return the cylinders was
conversion. Nonetheless, the court ruled that Taylor had waived the tort after making its demand
for return of the chattels and elected to treat the transaction as a sale of the cylinders. This ruling
appears to comport with California law, which allows a bailor in Taylor's position to treat the
conversion as a fictional or implied by law contract of sale. (See Chapman v. State (1894) 104 Cal.
690, 695 [38 P. 457]; Lehmann v. Schmidt (1890) 87 Cal. 15, 20 [25 P. 161]; Glantz v. Freedman
(1929) 100 Cal.App. 611, 614 [280 P. 704]; 7 Cal.Jur.3d, Assumpsit, §§ 11-12 (1979 pocket pt.)
pp. 20-22.) 3  ( 3)Generally, where there is a waiver of tort and suit in assumpsit, *720  the statute
of limitations relating to actions of assumpsit rather than tort applies, although the determination
of what limitation period is appropriate may depend on the substance of the action and the nature
of the right violated rather than the form of action. (7 Cal.Jur.3d, Assumpsit, § 34, (1979 pocket
pt.) p. 48.)


3 One treatise summarized the assumpsit cause of action as follows: “[V]iolation by a bailee
of his duty to exercise appropriate care for the preservation and safety of property entrusted
to him may be regarded either as a tort or as a breach of an implied condition of his contract.
Of course, where the bailee's acts amount to a conversion, the plaintiff may waive the tort
and sue for the value of the converted property on the basis of goods sold and delivered, in
which case his action is on a contract implied by law arising upon a waiver of tort.
“The rule allowing the plaintiff to waive a tort and sue in assumpsit applies to cases involving
conversion of personal property. The right of the owner to waive the tort and sue in assumpsit
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is not limited, as in some jurisdictions, to those cases where the wrongdoer has sold the
property or otherwise converted it into money and recovery of the proceeds is sought. The
owner may sue for the value of the property converted by proceeding in assumpsit as for
goods sold and delivered. The basis of recovery is that he consents to the taking of his
property and affirms the act of the wrongdoer. He treats it as a sale, and may recover the
value due him as under a contract of sale.” (7 Cal.Jur.3d, Assumpsit, §§ 11-12 (1979 pocket
pt.) pp. 21-22, fns. omitted.)


As Philpott and other authorities suggest, the nature of rights inherent in the indebitatus assumpsit
cause of action appear to be based in contract principles. This reasoning is further bolstered by the
realization that Taylor had to waive tort remedies in order to avail itself of the assumpsit theory. It
has been recognized that when a party entitled to enforce two remedies either institutes an action
upon one of such remedies or performs any act in pursuit of such remedy, he will be held to
have made an election of such remedy and will not be entitled to pursue any other remedy for
the enforcement of his right. (Acme Paper Co. v. Goffstein (1954) 125 Cal.App.2d 175, 178 [270
P.2d 505]; De Laval Pac. Co. v. United C. & D., Co. (1924) 65 Cal.App. 584, 586 [224 P. 766].)
(2b)Given the binding nature of the election made by proceeding under indebitatus assumpsit, we
are of the opinion that the trial court correctly found that the gravamen of Taylor's claims was
contractual in nature.


After determining that the nature of the rights was based in contract, the trial court applied the four-
year statute of limitations governing sales contracts in Commercial Code section 2725, subdivision
(1). Because Taylor's assumpsit claim created a fictional sale, the novel question presented in this
case is whether the limitations period in the Commercial Code applies to sales contracts implied
by operation of law. If this section is inapposite to implied-in-law contracts, Taylor's *721  claim
would be barred under the more restrictive time period of Code of Civil Procedure section 339,
subdivision 1. 4


4 Code of Civil Procedure section 339, subdivision 1, provides: “[The periods prescribed for
the commencement of actions other than for the recovery of real property, are as follows:]
“Within two years: 1. An action upon a contract, obligation or liability not founded upon an
instrument of writing, ...”


Only one reported decision appears to address whether Commercial Code section 2725
encompasses implied-in-law sales contracts. In Al Bryant, Inc. v. Hyman (Pa.Ct.Comm.Pl. 1975)
17 U. Com. Code Rep. Service 790, a Pennsylvania lower court was confronted by a seller basing
his suit upon a pleaded express oral contract and also suing in quasi-contract for the reasonable
value of services provided. In deciding that the Commercial Code statute of limitations did not
apply to a quasi-contractual cause of action, the court reasoned: “We find no cases on this question
in any jurisdiction. However, the statute [ Com. Code, § 2725] seems to apply only to actual
contracts by its own terms: 'An action for breach of any contract for sale must be commenced



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=125CAAPP2D175&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_178&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_178 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954112976&pubNum=661&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954112976&pubNum=661&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=221&cite=65CAAPP584&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_221_586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_221_586 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924118144&pubNum=660&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACLS2725&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS339&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS339&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACLS2725&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACLS2725&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





H. Russell Taylor's Fire Prevention Service, Inc. v. Coca..., 99 Cal.App.3d 711...
160 Cal.Rptr. 411, 27 UCC Rep.Serv. 1312


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 10


within four years ...' [citation]. The word 'contract' is defined in [Com. Code] § 1-201 to mean
'the total legal obligation which results from the parties' agreement.' [Original italics.] A quasi-
contract does not arise from an agreement, but by operation of law. [Citations.] It would appear
that the writers of the UCC intended the four year limitations period to cover only express and
implied contracts.” (17 U. Com. Code Rep. Service at p. 793, italics added.)


Thus, Bryant found that the statute of limitations applied to express and implied-in-fact contracts,
but not to implied-in-law contracts. We are not persuaded. 5  *722


5 Bryant's reasoning is not helpful in the case at bar due to its reliance on Pennsylvania contract
law. Although partially basing its determination upon a construction of the Commercial
Code, the court also noted: “It has been held in Saltzman v.. Saltzman, 189 F Supp 36
(1960), that the statutory limitations period of six years (12 PS § 31) which applies to
contracts does not apply to actions in quasi-contract. If the six year general limit does
not apply to unjust enrichment, perhaps by analogy the UCC four year limit does not
so apply either.” (Al Bryant, Inc. v. Hyman, supra., 17 U. Com. Code Rep. Service at p.
793, italics added.) Under California law, the Saltzman rationale is inapposite because the
Legislature has provided a separate limitations period covering contracts “not founded upon
an instrument of writing” (such as unjust enrichment) in Code of Civil Procedure section 339,
subdivision 1. Since Bryant relied by analogy to legal principles inapplicable to situations
in our jurisdiction, its interpretation should not be regarded as dispositive on the issue of
extending the four-year limitation provision to implied-in-law sales contracts.


Taylor cites Hachten v. Stewart (1974) 42 Cal.App.3d Supp. 1 [116 Cal.Rptr. 631] as authority for
the proposition that Commercial Code section 2725 has been extended to implied-in-law contracts
in California.


Hachten involved an assignee of Mobil Oil who sought recovery of money based upon a common
count “'for goods, wares, and merchandise furnished to defendants at defendants' request, [for]
which ... defendants agreed to pay.”' (Hachten v. Stewart, supra., 42 Cal.App.3d Supp. at p. 2.) The
trial court granted summary judgment for defendant on the ground that Code of Civil Procedure
section 339, subdivision 1, barred an action upon a nonwritten contract not filed within two
years. The appellate court in Hachten reversed, holding that “actions on sales contracts may ...
be commenced within four years of accrual of the cause of the action, even if the sales contract
is oral.” (Id., at p. 3, italics added.) In holding that the plaintiff assignee was entitled to invoke
Commercial Code section 2725, the court reasoned that this action was essentially one for price
due the seller under section 2709, bringing the suit within article II of the code. (Id., at pp. 2-3.)


In order to determine whether fictional sales contracts are governed by the four-year period, it is
pertinent to construe the language contained in the Commercial Code's limitation statute. 6
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6 A decision of the Pennsylvania Supreme Court would initially appear to resolve which
limitations period is pertinent to the instant case. In Gardiner v. Philadelphia Gas
Works (1964) 413 Pa. 415 [197 A.2d 612], the court applied the four-year statute of
limitations contained in Commercial Code section 2-725, rather than Pennsylvania's two-
year limitations period for personal injury claims sounding in negligence, to an assumpsit
action by customers against a gas company for injuries allegedly caused by breach of the
company's implied warranty to transmit gas to customers in a safe manner. (Gardiner, supra.,
at p. 614.) There are two reasons why Gardiner should not be determinative in the present
context. First, California has adopted an approach in conflict with Gardiner, holding that
personal injury actions based upon a breach of warranty are governed by the one-year
limitations period set forth in Code of Civil Procedure section 340, subdivision 3, rather
than the statute of limitations prescribed by Commercial Code section 2725. (Becker v.
Volkswagen of America, Inc. (1975) 52 Cal.App.3d 794, 802 [125 Cal.Rptr. 326].) Second,
having once decided that Philpott, supra., 1 Cal.2d 512, established indebitatus assumpsit
as a quasi-contractual (rather than tort-based) cause of action, the issue centers upon a
contention not considered in Gardiner—namely, whether to apply the limitations period for
contracts not founded upon a written instrument ( Code Civ. Proc., § 339, subd. 1) or the
statute of limitations for contracts of sale ( Com. Code, § 2725, subd. (1)).


Commercial Code section 2725 deals with “contract[s] for sale” and, in definitional cross-
references at the end of the section, makes reference *723  to Commercial Code section 2106.
Commercial Code section 2106 defines “contract for sale” as including “both a present sale of
goods and a contract to sell goods at a future time.” In addition, the section defines “present sale”
as “a sale which is accomplished by the making of the contract.” Since “contract” is a key word in
Commercial Code section 2106, illumination is provided by consulting Commercial Code section
1201, subdivision (11). This latter provision states that “'Contract' means the total legal obligation
which results from the parties' agreement ...” Further clarity is provided by Commercial Code
section 1201, subdivision (3), which defines “Agreement” as “the bargain of the parties in fact as
found in their language or by implication from other circumstances including course of dealing or
usage of trade or course of performance as provided in this code ...”


Focusing upon Commercial Code section 1201, subdivision (3), it is important to note that the
drafters of the Commercial Code defined agreement to mean “the bargain of the parties ...
by implication from other circumstances including ...” The deliberate insertion of the word
“including” denotes that the drafters contemplated agreements which could be implied other than
in fact. This is further supported by Commercial Code section 1102, which states that the code
should be liberally construed. ( Com. Code, § 1102.) Given the fact that indebitatus assumpsit
is a well-established contractual theory, there is ample reason for allowing Taylor to employ the
limitations period for sales contracts contained in Commercial Code section 2725.
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Three other reasons also support the conclusion that Commercial Code section 2725 encompasses
implied-in-law sales contracts. First, we are of the opinion the literal meaning of the statutory
language in Commercial Code section 2725 applies to fictional sales agreements. Commercial
Code section 2725 states that the four-year period governs “An action for breach of any contract
for sale ...” (Italics added.) (4)In construing statutes, it is established that courts are to give effect
to statutes according to the usual, ordinary import of the language employed in framing them. (See
Merrill v. Department of Motor Vehicles (1969) 71 Cal.2d 907, 918 [80 Cal.Rptr. 89, 458 P.2d 33];
In re Alpine (1928) 203 Cal. 731, 737 [265 P. 947, 58 A.L.R. 1500]; Killian v. City and County of
San Francisco (1978) 77 Cal.App.3d 1, 7-8 [143 Cal.Rptr. 430].) In light of the plain meaning of
“any contract,” it is *724  reasonable to include implied-in-law agreements within the provisions
of Commercial Code section 2725. 7


7 Commercial Code section 1103 provides: “Unless displaced by the particular provisions
of this code, the principles of law and equity ... shall supplement its provisions.” Since
indebitatus assumpsit is a principle firmly established in contract law, it can be properly
incorporated into the provisions of Commercial Code section 2725.


Second, a broad reading of Hachten (see discussion of this case, ante) supports the proposition
that Commercial Code section 2725 governs implied-in-law sales contracts. The court in Hachten
stated that a complaint based on a common count “'for goods, wares, and merchandise furnished to
defendants ...”' was, in actuality, an action for price due the seller under Commercial Code section
2709. Having determined that the action fell within the Commercial Code, the court then concluded
that Commercial Code section 2725 was applicable. (Hachten v. Stewart, supra., 42 Cal.App.3d
Supp. at pp. 2-3.) Since indebitatus assumpsit is a common count, we are of the opinion that it is
an action for “price due the seller” and thereby cognizable under the Commercial Code.


Third, this result is also sanctioned by the recommendation of the Advisory Committee to the
Senate on the editorial aspects of the Uniform Commercial Code, which was transmitted to the
California Senate Interim Committee on Judiciary prior to legislative enactment of Commercial
Code section 2725 in 1967. In its report, the Advisory Committee stated: “The section deals with
the Statute of Limitations with respect to contracts of sale and was promulgated to eliminate
jurisdictional variations and provide relief for concerns doing business on a nation-wide scale.” (1
Sen. J. (1967 Reg. Sess.) p. 1237.) The Legislature apparently responded to the need for consistent
treatment of sales transactions when passing this provision, since it had deliberately omitted
Commercial Code section 2725 in 1963 because the California State Bar Committee felt that
“'there is no great need for such uniformity in statutes of limitation, [and] that such statutes may
be governed by local policy with little hindrance to commerce among the states, ...”' (See Cal.
code com. to Cal. U. Com. Code, § 2725, 23A West's Ann. Com. Code (1964 ed.) p. 693.) Since
application of a four-year limitations period to fictional sales contracts would promote business
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certainty and uniformity, our construction is buttressed by legislative concerns underlying the
enactment of Commercial Code section 2725. *725


(2c)We therefore find that the trial court did not commit error in determining that the four-year
limitation period of Commercial Code section 2725 applied to Taylor's claim. Taylor was not
barred from pursuing Coca Cola through the assumpsit cause of action.


Coca Cola now contends that there was insufficient evidence to support the finding of the trial
court that Taylor demanded return of the outstanding cylinders from Coca Cola within 90 days
after the parties terminated their business dealings. We disagree.


The trial court found that Taylor had demanded return of the outstanding cylinders on September
23, 1971, from Coca Cola following termination of their business relationship. Coca Cola suggests
that the lower court erred in making this factual finding on the theory that Taylor had demanded
return before September 23, 1971, which would bar recovery of most cylinders under tort
principles governing conversion actions.


(5)It has been established that where an original taking is wrongful, the bar of the statute of
limitations runs from the time of the unlawful taking. Moreover, where the original taking is lawful,
the statute is not set in motion until the return of the property has been demanded and refused or
until a repudiation of the owner's title is unequivocally brought to his attention. These principles are
especially applicable in a bailment situation. (Bufano v. City & County of San Francisco (1965) 233
Cal.App.2d 61, 70 [43 Cal.Rptr. 223]; Niiya v. Goto (1960) 181 Cal.App.2d 682, 688 [5 Cal.Rptr.
642].) Since the parties were in a bailment situation, Coca Cola specifically argues that Taylor's
actions in notifying Coca Cola of missing cylinders for purposes of making inventory checks was
a “demand.” Accordingly, it is Coca Cola's contention that the underlying tort of conversion was
barred for most cylinders “demanded” before September 23, 1971. 8


8 Coca Cola apparently suggests that since indebitatus assumpsit initially involves waiver of
the tort action, the prior “demands” cut off the conversion claim which, in turn, precluded
the assumpsit cause of action.


(6)On appeal from a judgment in a civil proceeding, when two or more reasonable inferences
can be drawn from the facts, the reviewing court is without power to substitute its deductions
for those of the trier of fact. Even though contrary inferences could reasonably have been drawn,
the reviewing court cannot make contrary findings where the trial court judgment is supported
by substantial proof. (Davis v. Local *726  Union No. 11, Internat. etc. of Elec. Workers (1971)
16 Cal.App.3d 686, 693-694 [94 Cal.Rptr. 562]; see also Associated Creditors' Agency v. Davis
(1975) 13 Cal.3d 374, 383 [118 Cal.Rptr. 772, 530 P.2d 1084]; Ellison v. Ventura Port District
(1978) 80 Cal.App.3d 574, 581 [145 Cal.Rptr. 665]; Hicks v. Clayton (1977) 67 Cal.App.3d 251,
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261 [136 Cal.Rptr. 512]; In re Marriage of Gonzalez (1976) 57 Cal.App.3d 736, 745 [129 Cal.Rptr.
566].) Substantial evidence means evidence which is of ponderable legal significance—evidence
that is reasonable in nature, credible and of solid value. (Hall v. Department of Adoptions (1975)
47 Cal.App.3d 898, 906 [121 Cal.Rptr. 223]; Willburn v. Wixson (1974) 37 Cal.App.3d 730, 737
[112 Cal.Rptr. 620].)


The record reveals that representatives of Taylor had asked Coca Cola to return the missing
cylinders after September 23, 1971. Although the prior communications between the parties could
have been interpreted as “demands,” the trial court found that Taylor did so in 1971. In light of
the deference which must be paid to the lower court's inferences, we find that there is substantial
evidence to support its finding.


The Taylor Appeal
In its conclusions of law, the trial court found that Taylor was not entitled to judgment based on its
first cause of action, account stated. This conclusion was based on the court's factual finding that no
fixed or readily calculable sum ever became due from Coca Cola to Taylor, since Coca Cola never
agreed to pay a demurrage charge. Taylor contends that this finding was erroneous. We disagree.


Taylor more particularly contends that evidence revealed that Taylor's representatives sent a
statement of demurrage charges to Coca Cola on several occasions, with Coca Cola failing to
object or respond to such correspondence. It is Taylor's contention that this was an acquiescence
to such charges.


(7)To constitute an account stated, it must appear that at the time of the statement an indebtedness
from one party to the other existed, that a balance was then struck and agreed to be the correct
sum owing from the debtor to the creditor, and that the debtor expressly or impliedly promised
to pay to the creditor the amount thus determined to be owing. In addition, the amount agreed
upon must be either specifically *727  stated or readily calculable. (1 Cal.Jur.3d, Accounts and
Accounting, § 33, p. 255.)


One of the essential elements of an account stated is that a statement of indebtedness must exist
between the parties. (See Hemenover v. Lynip (1930) 107 Cal.App. 356, 362-363 [290 P. 1089].)
The trial court found that this statement did not exist because Coca Cola agreed to pay $1 per refill
in lieu of demurrage. We are of the opinion that this finding is amply supported through testimony
offered by both parties.


(8)Furthermore, Taylor's pleadings preclude an assertion of an account stated. Taylor pleaded an
account stated “in excess” of $32,013.25. It is elementary law that a claim must be reduced to
a definite amount by agreement between the parties before it can form a legitimate portion of
an account stated. (See California Milling Corp. v. White (1964) 229 Cal.App.2d 469, 478 [40



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=67CAAPP3D251&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_261&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_261 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977102949&pubNum=227&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=57CAAPP3D736&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_745&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_745 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976102268&pubNum=227&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976102268&pubNum=227&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=47CAAPP3D898&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_906&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_906 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=47CAAPP3D898&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_906&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_906 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975104201&pubNum=227&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=37CAAPP3D730&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_737&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_737 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103740&pubNum=227&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284098274&pubNum=0122332&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284098274&pubNum=0122332&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=221&cite=107CAAPP356&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_221_362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_221_362 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1930120043&pubNum=660&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=229CAAPP2D469&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_478&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_478 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964109705&pubNum=227&originatingDoc=I7515a816fad211d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





H. Russell Taylor's Fire Prevention Service, Inc. v. Coca..., 99 Cal.App.3d 711...
160 Cal.Rptr. 411, 27 UCC Rep.Serv. 1312


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 15


Cal.Rptr. 301]; 1 Cal.Jur.3d, Accounts and Accounting, § 33, pp. 255-256.) Thus, we find the trial
court's determination that there was no fixed or readily calculable sum proven is supported by the
record.


Finally, the argument that Coca Cola acquiesced to the statements submitted is without merit. The
court in Hemenover v. Lynip, supra., 107 Cal.App. at page 363 stated: “[I]t was never intended
that through the mere means of sending out a claim that thereby a legal and recoverable demand
might be created unless the adverse party made prompt and effectual denial. The law was intended
to preserve and protect legitimate demands but not to create obligations independent of prior
indebtedness.” (Italics added.)


We therefore are of the opinion that the trial court correctly found that Taylor was precluded from
judgment on the claim based upon account stated.


The trial court then concluded that Taylor was not entitled to judgment on the second cause of
action because the demurrage charges kept in its account books did not constitute an open book
account. This was predicated on the factual findings that the subsequent entries for indebtedness
on Taylor's books were demurrage charges which were precluded by the agreement to pay $1 for
refills in lieu of rental. Taylor contends that the trial court erred in making these determinations.
We disagree. *728


(9)A book account is created by the agreement or conduct of the parties in a commercial
transaction. Nonetheless, the mere recording in a book of transactions or the incidental keeping of
accounts under an express contract does not of itself create a book account. Parties to a written or
oral contract may, however, provide that monies due under such contract shall be the subject of an
account between them. (Warda v. Schmidt (1956) 146 Cal.App.2d 234, 237 [303 P.2d 762].)


(10a)Although Taylor contends that a book account of demurrage charges existed after September
23, 1971, the trial court found otherwise on the basis of the oral agreement to pay for refills
pro rata. ( 11)In examining sufficiency of evidence to support a questioned finding, an appellate
court must accept as true all evidence tending to establish the correctness of a finding as made,
adopting all inferences which might reasonably have been thought by the trial court to lead to
the same conclusion. (Jacoby v. Feldman (1978) 81 Cal.App.3d 432, 442 [146 Cal.Rptr. 334],
quoting Bancroft-Whitney Co. v. McHugh (1913) 166 Cal. 140, 142 [134 P. 1157].) ( 10b)In light
of the refill-in-lieu-of-demurrage agreement, the lower court could reasonably have found that the
subsequent record keeping was merely incidental, rather than an open book account.


We therefore find that there was sufficient evidence supporting the trial court's conclusion that
Taylor was barred from seeking relief on the basis of an open book account.
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The judgment of the trial court in the Coca Cola appeal is affirmed; the judgment of the trial court
in the Taylor cross-appeal is affirmed, and the cross-appeal is dismissed.


Hopper, Acting P. J., and Fretz, J., *  concurred. *729
* Assigned by the Chairperson of the Judicial Council.


Appendix A
Findings of Fact state in pertinent part:


“7. It is true: That the failure of Defendants to return cylinders delivered to Defendants by Plaintiffs
constituted a taking and/or detaining of goods and chattels; that Plaintiffs elected to waive the
refusal of the Defendants to return the cylinders after demand therefor as a tort and has elected
to consider said refusal as a purchase and sale of said cylinders to Defendants by Plaintiffs; that
said purchase and sale occurred when the Defendants ceased doing business with Plaintiffs as
of September 23, 1971; that said cylinders should have been returned as of September 23, 1971
by Defendants to Plaintiffs; that interest has accrued since said date of September 23, 1971, as
provided by law.


“8. It is true: That Plaintiffs' complaint was filed within four (4) years of the termination of the
business relationship of the parties as of September 23, 1971.


“9. It is not true: That Section 339, Subdivision 1 of the Code of Civil Procedure is applicable to
this action; that Section 337, Subdivision 2 of the Code of Civil Procedure is applicable to this
action; that Section 338, Subdivision 3 of the Code of Civil Procedure is applicable to this action.


“10. It is true: That no specific or fixed amount due from Defendant to Plaintiff was ever agreed
upon between the parties orally, in writing, or by acquiescence. No fixed or readily calculable sum
ever became due from Defendant to Plaintiff in such manner as to constitute an account stated. No
balance of accounts were struck between the parties. Defendant was never at any time indebted to
plaintiff for demurrage, the one dollar per refill charge being in lieu thereof.


“11. It is true: That Plaintiff's last transaction involving delivery of cylinders to Defendant
occurred on September 23, 1971. Plaintiff's books of account discloses [sic] zero balance due from
Defendant to Plaintiff as to all transactions between them as of January 31, 1972. All subsequent
entries in Plaintiff's books of account are for rental/demurrage. By the agreement of the parties,
Defendant was not indebted to Plaintiff for rental or demurrage. Plaintiff's books, ledgers and
records do not disclose any indebtedness from Defendant to Plaintiff on a book account.”
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Conclusions of Law state in pertinent part:


“1. That Plaintiff is not entitled to a Judgment on the First Cause of Action on an account stated
because Defendant's silence did no amount to an agreement to the accounts rendered to Defendant
by Plaintiff. No account was stated between the parties. No sums certain was [sic] agreed upon,
either orally, in writing or by acquiescence.


“2. That Plaintiff is not entitled to a Judgment on the Second Cause of Action because the charging
of demurrage by Plaintiff in its books of account did not constitute an open book account. Plaintiff
is not entitled to recover from Defendant on the theory of a book account.


“3. Plaintiff is entitled to a Judgment on the Third Cause of Action for seven thousand one hundred
fifty-seven dollars ($7,157.00), together with interest thereon from September 23, 1971 at 7% per
annum.” *730


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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41 Cal.App.5th 729
Review Granted


Court of Appeal, First District, Division 3, California.


Zeaad HANDOUSH, Plaintiff and Appellant,
v.


LEASE FINANCE GROUP, LLC, Defendant and Respondent.


A150863
|


Filed 10/31/2019


Synopsis
Background: Lessee of credit card processing equipment brought action against lessor, alleging
causes of action for fraud, rescission, injunctive relief, and violation of the unfair competition law.
Lessor moved to dismiss based upon the forum selection clause in the lease agreement. Superior
Court, Alameda County, No. RG16800919, Victoria Kolakowski, J., granted the motion to dismiss.
Lessee appealed.


[Holding:] The District Court of Appeal, Wick, J., sitting by assignment, held that forum selection
clause was unenforceable.


Reversed and remanded.


Procedural Posture(s): On Appeal; Motion to Dismiss for Forum Non Conveniens.


West Headnotes (7)


[1] Contracts Agreement as to place of bringing suit;  forum selection clauses
California favors contractual forum selection clauses so long as they are entered into freely
and voluntarily, and their enforcement would not be unreasonable.


3 Cases that cite this headnote


[2] Contracts Agreement as to place of bringing suit;  forum selection clauses
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California courts will refuse to defer to the selected forum in forum selection clause if to
do so would substantially diminish the rights of California residents in a way that violates
the state's public policy.


6 Cases that cite this headnote


[3] Contracts Presumptions and burden of proof
Party opposing enforcement of mandatory forum selection clause ordinarily bears the
burden of proving why it should not be enforced.


3 Cases that cite this headnote


[4] Contracts Presumptions and burden of proof
When the claims at issue are based on unwaivable rights created by California statutes,
party seeking to enforce a forum selection clause bears the burden to show litigating the
claims in the contractually designated forum will not diminish in any way the substantive
rights afforded under California law.


6 Cases that cite this headnote


[5] Jury Form and sufficiency of waiver
Statute governing right to jury trial does not authorize predispute waivers of the right to
jury trial by parties who submit their disputes to a judicial forum, and, therefore, the court
may not enforce such waivers. Cal. Civ. Proc. Code § 631.


4 Cases that cite this headnote


[6] Contracts Presumptions and burden of proof
Enforcement of forum selection clause in lease agreement, selecting new york law to
govern any disputes arising from the lease and requiring disputes be instituted in New York
courts, had potential to contravene fundamental california policy of zealously guarding
the inviolate right to a jury trial, which was unwaivable by predispute agreements, and
thus, lessor seeking to enforce the clause bore burden of showing that litigation in New
York would not diminish in any way lessee's substantive rights under California law.
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[7] Contracts Agreement as to place of bringing suit;  forum selection clauses
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Commercial equipment lease agreement's forum selection clause, which selected New
York forum and included predispute jury trial waiver, was unenforceable, where lessor, as
party seeking to enforce the clause in lessee's action alleging causes of action for fraud,
rescission, injunctive relief, and violation of the unfair competition law, failed to show
that enforcing the forum selection clause would not substantially diminish lessee's rights
in way that violated California's fundamental public policy protecting the jury trial right
and prohibiting courts from enforcing predispute jury trial waivers. Cal. Const. art. 1, §
16; Cal. Bus. & Prof. Code § 17200; Cal. Civ. Proc. Code § 631.


Witkin Library Reference: 2 Witkin, Cal. Procedure (5th ed. 2008) Jurisdiction, § 356
[Distinction: Contractual Forum Selection; Illustrations.]


8 Cases that cite this headnote


**462  Superior Court of Alameda County, Victoria S. Kolakowski, J. (Alameda County Super.
Ct. No. RG16800919)


Attorneys and Law Firms


Law Offices of Ian Booth Kelley and Ian Booth Kelley, San Francisco, for Plaintiff and Appellant.


Daniel B. Harris, San Francisco, for Defendant and Respondent.


Opinion


Wick, J. *


* Judge of the Sonoma Superior Court, assigned by the Chief Justice pursuant to article VI,
section 6 of the California Constitution.


*732  Plaintiff Zeaad Handoush appeals from an order granting defendant Lease Finance Group,
LLC's (LFG) motion to dismiss based upon a forum selection clause in the parties’ lease agreement.
The clause designates the State and County of New York as the forum for any dispute between the
parties and designates New York law as governing all disputes. It also includes a jury trial waiver.
Handoush argues the trial court erred because enforcing the forum selection clause and related
choice of law clause deprives him of his substantive right to a jury trial, which is unwaivable at
the predispute stage under California law. We reverse.
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BACKGROUND


On January 21, 2016, Handoush, the owner of Whelan's Cigar Store, sued LFG alleging LFG
defrauded Handoush regarding a lease agreement for credit card processing equipment between
Handoush and LFG, as assignee of Americorp Leasing, LLC. 1  The complaint alleges causes
of action for fraud, rescission, injunctive relief and violation of Business and Professions Code
section 17200. Attached to the complaint is the lease agreement, which states in relevant part:
“GOVERNING LAW; CHOICE OF FORUM; WAIVER OF JURY TRIAL; LIMITATION OF
ACTION. You and we agree that our acceptance and execution of the Lease at our executive office
in the City and State of New York shall be the final act necessary for the formation of this Lease.
This Lease, and any and all actions, proceedings, and matters in dispute between you and us,
whether arising from or relating to the Lease itself, or arising from alleged extra-contractual facts
prior to, during, or subsequent to the Lease (all collectively referred to hereafter as a “Dispute”),
shall be governed by the laws of the State of New York, without regard to the conflict of law, rules
or principles thereof. All Disputes shall be instituted and prosecuted exclusively in the federal or
state courts located in the State and County of New York notwithstanding that other courts may
have jurisdiction over the parties and the subject matter. YOU AND WE WAIVE, INSOFAR AS
PERMITTED BY LAW, TRIAL BY JURY IN ANY DISPUTE....”


1 The complaint includes as coplaintiffs: Whelan's Cigar Store; Samir Elzofri; Ghannem
Enterprises, Inc.; and Big Al's Zahave Smoke and Gift Shop. It also names other companies
and individuals as defendants, but the plaintiffs later dismissed all defendants except LFG.
Handoush is the only appellant.


On November 11, 2016, LFG moved to dismiss the complaint under Code of Civil Procedure
section 410.30, subdivision (a), based upon the forum selection clause in the lease agreement.
Handoush's opposition **463  argued that he *733  was unaware of the forum selection clause,
and he submitted an unsigned declaration in support of his argument. He also argued the clause is
unenforceable because it would deprive him of his substantive right to a jury trial. According to
Handoush, because the forum selection clause also purports to deprive him of the right to a jury
trial, the burden is shifted to LFG to show that litigating in the contractually designated forum
will not diminish Handoush's substantive rights afforded under California law. Grafton Partners v.
Superior Court (2005) 36 Cal.4th 944, 32 Cal.Rptr.3d 5, 116 P.3d 479 (Grafton), forbids predispute
jury trial waivers, whereas under New York law such waivers are enforceable. Handoush argued
that LFG failed to meet its burden to demonstrate that enforcing the forum selection clause will
not diminish Handoush's substantive rights. LFG's reply brief below did not address Handoush's
burden shifting or substantive rights arguments. Instead it argued that forum selection clauses are
presumptively valid and that Handoush's declaration is irrelevant.
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On January 10, 2017, the court affirmed its tentative ruling and issued an order granting LFG's
motion to dismiss. The court found that Handoush did not meet his heavy burden of demonstrating
that the forum selection clause is unreasonable. The court noted Handoush's declaration in
opposition to the motion is unsigned and concluded Handoush submitted no admissible evidence in
opposition. The court rejected Handoush's argument that the burden shifts to LFG to demonstrate
that the forum selection clause will not diminish his substantive rights under California law,
finding that such burden shifting only applies where a plaintiff's claim involves unwaivable
rights created by California statutes. In addition, the court states “the right to trial by jury is not
unwaivable” under Code of Civil Procedure section 631. Finally, the order states, “Plaintiffs argue
that California law forbids predispute waiver of the right to a jury trial, unlike New York law,
citing Grafton Partners v. Superior Court (2005) 36 Cal.4th 944, 962 [32 Cal.Rptr.3d 5, 116 P.3d
479]. Although that is true, nothing in the Grafton case precludes parties from entering [into] a
predispute agreement that New York law applies to their dispute.” (Italics added.)


On February 28, 2017, Handoush filed a timely notice of appeal.


DISCUSSION


“There is a split of authority regarding the appropriate standard of review on whether a
forum selection clause should be enforced through a motion to dismiss for forum non
conveniens.” (Quanta Computer Inc. v. Japan Communications Inc. (2018) 21 Cal.App.5th 438,
446, 230 Cal.Rptr.3d 334.) “The majority of cases apply the abuse of discretion standard, not
the substantial evidence standard.” ( *734  Korman v. Princess Cruise Lines, Ltd. (2019) 32
Cal.App.5th 206, 214, fn. 6, 243 Cal.Rptr.3d 668.) We do not resolve this dispute here because the
trial court erroneously granted LFG's motion under either standard.


[1]  [2] “California favors contractual forum selection clauses so long as they are entered into
freely and voluntarily, and their enforcement would not be unreasonable. [Citation.] This favorable
treatment is attributed to our law's devotion to the concept of one's free right to contract, and flows
from the important practical effect such contractual rights have on commerce generally.” (America
Online, Inc. v. Superior Court (2001) 90 Cal.App.4th 1, 11, 108 Cal.Rptr.2d 699 (America
Online).) But “California courts will refuse to defer to the selected forum if to do so would
substantially diminish the rights of California residents in **464  a way that violates our state's
public policy.” (Id. at p. 12, 108 Cal.Rptr.2d 699.)


[3]  [4] A mandatory forum selection clause such as the one at issue here is generally given
effect unless enforcement would be unreasonable or unfair, and the party opposing enforcement
of the clause ordinarily bears the burden of proving why it should not be enforced. 2  (Verdugo v.
Alliantgroup, L.P. (2015) 237 Cal.App.4th 141, 147, 187 Cal.Rptr.3d 613 (Verdugo).) However, the
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burden is “reversed when the claims at issue are based on unwaivable rights created by California
statutes [in which case] the party seeking to enforce the forum selection clause bears the burden
to show litigating the claims in the contractually designated forum ‘will not diminish in any way
the substantive rights afforded ... under California law.’ ” (Ibid., quoting Wimsatt v. Beverly Hills
Weight etc. Internat., Inc. (1995) 32 Cal.App.4th 1511, 1522, 38 Cal.Rptr.2d 612 (Wimsatt).)


2 Mandatory forum selection clauses—as opposed to permissive clauses—require the parties
to litigate exclusively in the designated forum. Permissive forum selection clauses only
require the parties to submit to jurisdiction in the designated forum. (Verdugo, supra, 237
Cal.App.4th at p. 147, fn. 2, 187 Cal.Rptr.3d 613.)


Handoush argues that the forum selection clause impacts his substantive rights under California
law because it includes a predispute waiver of the right to a jury trial and such a right is unwaivable,
even voluntarily, under California law. Accordingly, he argues the court erred in failing to place
the burden on LFG to prove litigating in New York will not result in a diminution of his substantive
rights under California law. LFG argues that Handoush's case against LFG does not involve claims
based on unwaivable rights under a statutory scheme such as those at issue in Verdugo, America
Online, and Wimsatt, and therefore the burden should not shift to LFG. Although Handoush's
claims are not based on a statutory scheme, 3  we find that enforcing the forum *735  selection
clause here would be contrary to California's fundamental public policy protecting the jury trial
right and prohibiting courts from enforcing predispute jury trial waivers.


3 Handoush asserts a cause of action for violation of Business and Professions Code section
17200, California's unfair competition law (UCL). However, he did not argue below, and
he does not argue on appeal, that this claim provides for unwaivable statutory rights. We
note that unlike the statutes at issue in Wimsatt, America Online, and Verdugo, the UCL
does not contain an antiwaiver provision. (Net2Phone, Inc. v. Superior Court (2003) 109
Cal.App.4th 583, 589, 135 Cal.Rptr.2d 149.) We do not consider issues not raised below.
(Dietz v. Meisenheimer & Herron (2009) 177 Cal.App.4th 771, 800–801, 99 Cal.Rptr.3d
464.)


A. Burden of Proof
In Wimsatt the court reversed an order dismissing a lawsuit alleging violations of California's
Franchise Investment Law (Corp. Code, § 31000 et seq.), finding that the defendant bore the
burden to show litigation in the selected forum will not diminish the plaintiff's substantive
rights. (Wimsatt, supra, 32 Cal.App.4th at pp. 1522, 1524, 38 Cal.Rptr.2d 612.) “One of the
most important protections California offers its franchisee citizens is an antiwaiver statute which
voids any provision in a franchise agreement which waives any of the other protections afforded
by the Franchise Investment Law. [Citation.] A forum selection clause, however, carries the
potential to contravene this statute by placing litigation in a forum in which there is no guaranty
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that California's franchise laws will be applied to a franchisee's claims.... If a forum selection
clause places in-state franchisees in an out-of-state **465  forum which uses some balancing
test (or equivalent) to determine that the law of the out-of-state forum should be used in place
of California's, then a forum selection clause in a franchise agreement will have effectively
circumvented California's antiwaiver statute.... [¶] ... [¶] Given California's inability to guarantee
application of its Franchise Investment Law in the contract forum, its courts must necessarily do
the next best thing. In determining the ‘validity and enforceability’ of forum selection provisions in
franchise agreements, its courts must put the burden on the franchisor to show that litigation in the
contract forum will not diminish in any way the substantive rights afforded California franchisees
under California law.” (Id. at pp. 1520–1522, fn., 38 Cal.Rptr.2d 612omitted.)


America Online applied the same reasoning when it affirmed the denial of a motion to dismiss
a lawsuit alleging claims under the Consumers Legal Remedies Act (Civ. Code, § 1750 et seq.)
(CLRA). The court found that because the CLRA included an antiwaiver provision, the burden
rests on the defendant (the party seeking to enforce the forum selection clause) “to prove that
enforcement of the forum selection clause would not result in a significant diminution of rights to
California consumers.” (America Online, supra, 90 Cal.App.4th at p. 10, 108 Cal.Rptr.2d 699.)


More recently, in Verdugo, the court reversed an order dismissing a lawsuit alleging wage and
hour violations under the Labor Code, finding that the *736  defendant failed to meet its burden
to show that enforcing the forum selection clause would “not diminish in any way” the plaintiff's
unwaivable statutory rights. (Verdugo, supra, 237 Cal.App.4th at pp. 144, 157–158, 160, 162,
187 Cal.Rptr.3d 613, italics omitted.) “[A] defendant can meet its burden only by showing the
foreign forum provides the same or greater rights than California, or the foreign forum will apply
California law on the claims at issue.” (Id. at p. 157, 187 Cal.Rptr.3d 613.) The court found the
defendant's argument that a Texas court “ ‘would most likely apply California law to Verdugo's
claims notwithstanding the [Employment Agreement's] choice of law provision’ ” insufficient to
meet its burden, and noted that the defendant could have stipulated, but did not stipulate, to have
a Texas court apply California law. (Id. at pp. 158–160, 187 Cal.Rptr.3d 613, italics omitted.)


B. Enforcement of Forum Selection Clause Violates Fundamental California Policy
Protecting Jury Trial Rights


[5] As we have stated, Handoush's claims are not based upon a statutory scheme which includes an
antiwaiver provision like the claims at issue in Wimsatt, America Online, and Verdugo. However,
Handoush's complaint includes a demand for a jury trial, which Handoush correctly argues is
unwaivable in predispute contracts under California law. (Grafton, supra, 36 Cal.4th 944, 32
Cal.Rptr.3d 5, 116 P.3d 479.) Article I, section 16 of the California Constitution states the right to
trial by jury is “an inviolate right,” and “[i]n a civil cause a jury may be waived by the consent
of the parties as prescribed by statute.” Section 631 of the Code of Civil Procedure states, “The
right to a trial by jury as declared by Section 16 of Article I of the California Constitution shall be
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preserved to the parties inviolate. In civil cases, a jury may only be waived pursuant to subdivision
(f).” (Code Civ. Proc., § 631, subd. (a).) Subdivision (f) enumerates six actions by a party that
will waive trial by jury, including “[b]y written consent filed with the clerk or judge.” (Id., subd.
(f)(2).) Grafton discusses California's constitutional history and states that the **466  right to a
jury trial in California is “fundamental,” “inviolate,” and “sacred.” (Grafton, at pp. 951, 956, 32
Cal.Rptr.3d 5, 116 P.3d 479.) Our high court held that the waiver methods specified in Code of
Civil Procedure section 631 are exclusive and they apply only after a lawsuit has been filed. (Id. at
p. 956, 32 Cal.Rptr.3d 5, 116 P.3d 479.) Section 631 does not authorize predispute waivers of the
right to jury trial by parties who submit their disputes to a judicial forum, and, therefore, the court
may not enforce such waivers. (Grafton, at pp. 951, 956, 961, 967, 32 Cal.Rptr.3d 5, 116 P.3d 479.)


LFG correctly argues that the issue in Grafton is the enforceability of a predispute jury trial waiver
in a case brought in California under California law in which the proper forum was not in dispute.
Nonetheless, Grafton instructs that because the right to jury trial in California is a fundamental right
that may only be waived as prescribed by the Legislature, courts cannot *737  enforce predispute
agreements to waive a jury trial. (Grafton, supra, 36 Cal.4th at pp. 953, 956, 32 Cal.Rptr.3d 5, 116
P.3d 479; see Rincon EV Realty LLC v. CP III Rincon Towers, Inc. (2017) 8 Cal.App.5th 1, 13–14,
213 Cal.Rptr.3d 410 (Rincon) [applying Grafton analysis to choice of law question and finding
that application of New York law to permit enforcement of the predispute contractual jury waivers
would be contrary to fundamental California policy].)


While California law holds predispute jury trial waivers are unenforceable, it is undisputed that
under New York law there is no similar prohibition. (See Grafton, supra, 36 Cal.4th at p. 962, 32
Cal.Rptr.3d 5, 116 P.3d 479.) Handoush argues that enforcing the forum selection clause here will
result in an impermissible predispute waiver of his right to a jury trial, which is an unwaivable right
under California law. LFG argues that Wimsatt, America Online, and Verdugo are distinguishable
because Handoush's claims are not statutory. Although Handoush's claims against LFG are not
based on a statutory scheme that includes an antiwaiver provision, he has demanded a jury trial,
the right to which is inviolate under the California Constitution, and which may only be waived
by the methods enumerated by the Legislature. (Cal. Const., art. I, § 16; Code Civ. Proc., § 631.)
We reject LFG's argument that because Handoush's claims are not based on a statutory scheme
with an antiwaiver provision, the reasoning of Wimsatt, America Online, and Verdugo does not
apply. Here, Handoush raises a constitutional right, which California law holds is unwaivable at
the predispute stage.


Handoush asserts, without citation, that his jury trial right is substantive. LFG does not address
whether the jury trial right raised by Handoush is procedural, rather than substantive. Because
Wimsatt, America Online, and Verdugo apply burden shifting in order to protect substantive rights
under California law, we consider whether Handoush's asserted right to a jury trial, which is not
waivable at the predispute stage under California law, is a substantive or procedural right.
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Whether the right to a jury trial in a civil case is a substantive or a procedural right is an open
question. (Wegner et al., Cal. Practice Guide: Civil Trials and Evidence (The Rutter Group 2018) ¶
2:291; Cloud v. Market Street Ry. Co. (1946) 74 Cal.App.2d 92, 102, 168 P.2d 191 [“The question
whether to demand a jury trial or waive one and try the case to the court is one of trial tactics and
procedure only, and the waiving of a jury trial does not in any sense affect the substantial rights of
a party”]; Blanton v. Womancare, Inc. (1985) 38 Cal.3d 396, 412, 212 Cal.Rptr. 151, 696 P.2d 645
(conc. opn. of Bird, C. J.) **467  [“the ultimate determination to waive a right as fundamental
and ‘substantial’ as the right to a jury trial should rest with the client.”].)


In In re County of Orange (9th Cir. 2015) 784 F.3d 520, the Ninth Circuit considered whether a
court sitting in diversity should apply federal or state *738  law to determine the enforceability
of a jury trial waiver clause. The court analyzed this Erie doctrine 4  question and stated, “A
substantive rule is one that creates rights or obligations, or ‘is bound up with [state-created] rights
and obligations in such a way that its application in the federal court is required.’ [Citation.]
A procedural rule, by contrast, defines ‘a form and mode of enforcing’ the substantive right or
obligation. [Citation.] Although helpful, these definitions have their limits: ‘[T]here is no bright
line distinguishing substance from procedure, [and] the meanings of these terms shade into one
another by degrees and vary from context to context.’ [Citation.]” (Id. at p. 527.)


4 Erie R. Co. v. Tompkins (1938) 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (Erie).


Recognizing the challenge of classifying California's law regarding predispute jury trial waivers
as “substantive” or “procedural” for Erie purposes, the court explains: “On the one hand, rules
dictating when a party waives its right to a jury trial are procedural, and ‘federal courts sitting in
diversity apply ... federal procedural law.’ [Citation.] California's rule that pre-dispute jury trial
waivers are unenforceable is not a rule that creates ‘rights and obligations’ for the parties to a
contract [citation], nor is it a rule that dictates the substance of a potential award [citation]. Rather,
the rule—which allocates tasks between a judge and a jury—describes ‘merely a form and mode
of enforcing’ the law. [Citations.] Such rules are procedural under Erie. [¶] ... [¶] On the other
hand, California's rule is substantive. It is a state rule of contract interpretation that furthers the
state constitutional policy favoring jury trials [citation], and rules of contract interpretation and
construction are plainly substantive under Erie [citation]. [¶] But even if we view California's rule
as primarily procedural, we are not convinced that federal courts sitting in diversity may disregard
it.... [F]ederal courts sitting in diversity must give full effect to state procedural rules when those
rules are ‘intimately bound up with the state's substantive decision making’ or ‘serve substantive
state policies.’ [Citations.] California's rule on pre-dispute jury trial waivers embodies the state's
substantive interest in preserving the ‘right to a jury trial in the strongest possible terms’ [citation],
an interest the California Constitution zealously guards, see Cal. Const. art. I, § 16 ....” (In re
County of Orange, supra, 784 F.3d at pp. 529–530.)
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The Ninth Circuit held, “The law governing jury trial waivers in federal court is federal procedural
law. But the federal rule most courts use to evaluate such waivers—the ‘knowing and voluntary’
standard—is a federal constitutional minimum. Its application is not required where, as here, state
law is more protective than federal law of the jury trial right. So we are faced with a void in federal
law. Rather than expand the constitutional ‘knowing and voluntary’ standard to fill that void, we
adopt state law as the federal rule. This means that federal courts sitting in diversity must apply the
*739  relevant state law to evaluate the validity of a pre-dispute jury trial waiver when that law is
more protective than federal law.” (In re County of Orange, supra, 784 F.3d at pp. 531–532.) In
reaching this conclusion, the court noted the “ ‘substantive thrust’ ” of the state rule. (Id. at p. 531.)


**468  [6] Here, we are not concerned with an Erie question, but we find the Ninth Circuit's
discussion of the substantive nature of the Grafton rule instructive, and we agree that even if this
rule is considered procedural, it is “ ‘intimately bound up with the state's substantive decision
making’ ” and it “ ‘serve[s] substantive state policies’ ” of preserving the “ ‘right to a jury
trial in the strongest possible terms’ [citation], an interest the California Constitution zealously
guards [citation].” (In re County of Orange, supra, 784 F.3d at p. 530.) We hold that because
enforcement of the forum selection clause here has the potential to contravene a fundamental
California policy of zealously guarding the inviolate right to a jury trial, which is unwaivable by
predispute agreements, LFG bears the burden of showing that litigation in New York “will not
diminish in any way [Handoush's] substantive rights ... under California law.” (Wimsatt, supra, 32
Cal.App.4th at pp. 1520–1522, 38 Cal.Rptr.2d 612.)


LFG argues that Handoush mischaracterizes the proceedings below as based upon a choice of law
analysis when the only issue decided was enforcement of the forum selection clause. According to
LFG, the issue of whether to enforce the jury trial waiver should properly be decided by a New York
court. We reject LFG's argument. Although the issue before the court below was forum selection,
case law demonstrates that choice of law is commonly considered together with a forum selection
clause. (See America Online, supra, 90 Cal.App.4th at pp. 13–16, 108 Cal.Rptr.2d 699 [finding that
enforcement of the forum selection clause, which is also accompanied by a choice of law provision
favoring Virginia, would necessitate waiver of the statutory remedies of the CLRA, in violation
of the CLRA's antiwaiver provision and California public policy]; Hall v. Superior Court (1983)
150 Cal.App.3d 411, 416, 197 Cal.Rptr. 757 [enforceability of forum selection and choice of law
clauses is “inextricably bound up” in one another].) Here, enforcing the forum selection clause in
favor of New York will put the issue of enforceability of the jury trial waiver contained in the same
agreement before a New York court. Because New York permits predispute jury trial waivers,
and California law does not, enforcing the forum selection clause has the potential to operate as a
waiver of a right the Legislature and our high court have declared unwaivable. 5  (Verdugo, supra,
237 Cal.App.4th at p. 152, 187 Cal.Rptr.3d 613.)
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5 The trial court's order finds the jury trial right is not unwaivable and cites to Code of Civil
Procedure section 631. Although the court's statement is correct, it is beside the point. As
discussed in Grafton, section 631 enumerates the exclusive methods by which a party may
waive the right to a jury trial. (Grafton, supra, 36 Cal.4th at pp. 956–957, 32 Cal.Rptr.3d 5,
116 P.3d 479.) However, Grafton holds that predispute jury trial waivers are not expressly
permitted under section 631, and therefore they are unenforceable under California law. (Id.
at pp. 961, 967, 32 Cal.Rptr.3d 5, 116 P.3d 479.) Whether the right to a jury trial is waivable
under other circumstances is not the relevant question. The issue here is enforcement of a
forum selection clause which includes a predispute jury trial waiver.


*740  LFG also relies upon a comment in Rincon, supra, 8 Cal.App.5th 1, 213 Cal.Rptr.3d 410,
in support of its argument that the trial court's order should be affirmed. In Rincon, the court
performed a choice of law analysis to determine whether New York or California law applied to
determine the enforceability of jury trial waivers. (Id. at pp. 10–18, 213 Cal.Rptr.3d 410.) As part of
its choice of law analysis, Rincon considered whether California (the forum state) had a materially
greater interest than New York (the contractually **469  selected choice of law) in determining the
enforceability of jury trial waivers. (Id. at pp. 14–15, 213 Cal.Rptr.3d 410.) The court found that
California, as the forum, had the paramount interest and stated: “Those protected, by definition,
are litigants in the California courts. Were the venue changed in this lawsuit to New York—we
note that no party ever sought to bring that about—the jury trial right the parties enjoy in our court
would not travel with them.” (Id. at p. 18, 213 Cal.Rptr.3d 410.) LFG argues that here, unlike in
Rincon, it successfully changed the forum, and, therefore, any right Handoush might have under
California law regarding predispute jury trial waivers does not “ ‘travel with’ him” to New York.


LFG's argument is unpersuasive. First, Rincon did not address the issue before this court, and
therefore it is not authority for whether enforcing a forum selection clause which includes a jury
trial waiver is contrary to California's fundamental public policy protecting the jury trial right and
prohibiting courts from enforcing predispute jury trial waivers. (American Federation of Labor
v. Unemployment Ins. Appeals Bd. (1996) 13 Cal.4th 1017, 1039, 56 Cal.Rptr.2d 109, 920 P.2d
1314 [“As we have often observed, ‘... cases are not authority for propositions not considered’
”].) Second, the statement in Rincon upon which LFG relies is dictum. (Areso v. CarMax, Inc.
(2011) 195 Cal.App.4th 996, 1006, 124 Cal.Rptr.3d 785 [“Mere observations by an appellate
court are dicta and not precedent, unless a statement of law was ‘necessary to the decision, and
therefore binding precedent[ ]’ ”].) Third, it is precisely because litigation in New York may
diminish Handoush's substantive right under California law, and LFG has not met its burden
to show otherwise, that the forum selection clause should not be enforced. (Wimsatt, supra, 32
Cal.App.4th at pp. 1520–1522, 38 Cal.Rptr.2d 612.)


Finally, LFG asserts that Handoush's arguments are academic because he is not entitled to a jury
trial on any of his claims even under California law. While it may be that Handoush is not entitled
to a jury trial for his equitable claims (Rincon EV Realty LLC v. CP III Rincon Towers, Inc., supra,
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8 Cal.App.5th at p. 19, 213 Cal.Rptr.3d 410), he also alleges fraud. LFG argues Handoush does
not have a right to a jury trial as to his legal claim for fraud because as a matter of law he cannot
establish the elements of fraud given that his complaint admits he entered the lease agreement
based upon representations of another *741  store owner, and not based on any representation by
LFG. We do not read Handoush's complaint so narrowly. Furthermore, the legal sufficiency of
Handoush's fraud claim was not challenged below, and we will not find for the first time on appeal
that his claim as pleaded fails as a matter of law.


[7] In conclusion, we find the trial court erred in enforcing the forum selection clause in favor of a
New York forum where the clause includes a predispute jury trial waiver, which Grafton instructs
is unenforceable under California law. LFG failed to show that enforcement of the forum selection
clause would not substantially diminish the rights of California residents in a way that violates our
state's public policy. (Verdugo, supra, 237 Cal.App.4th at p. 147, 187 Cal.Rptr.3d 613.)


DISPOSITION


The order of dismissal is reversed. The matter is remanded for the superior court to enter a new
order denying Lease Finance Group's motion to dismiss. Handoush shall recover his costs on
appeal.


Siggins, P. J., and Fujisaki, J., concurred.
Respondent's petition for review by the Supreme Court was granted February 11, 2020, S259523.
On August 12, 2020, review dismissed and remanded to Court of Appeal, First District, Division
Three.


All Citations


41 Cal.App.5th 729, 254 Cal.Rptr.3d 461, 19 Cal. Daily Op. Serv. 10,501, 2019 Daily Journal
D.A.R. 10,244
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8 Cal.4th 1, 876 P.2d 1043, 32 Cal.Rptr.2d 244
Supreme Court of California


R. R. HENSLER, Plaintiff and Appellant,
v.


CITY OF GLENDALE, Defendant and Respondent.


No. S032210.
Jul 25, 1994.


SUMMARY


The trial court sustained without leave to amend a city's demurrer to an action for inverse
condemnation, and dismissed the action. Plaintiff alleged the taking of his property resulted from
the adoption and application of an ordinance that restricted development of property by prohibiting
construction along identified major ridge-line areas. The city's demurrer was based on the 90-
day limitations period of Gov. Code, § 66499.37, which applies to actions challenging decisions
undertaken pursuant to the Subdivision Map Act (Gov. Code, § 66410 et seq.). (Superior Court
of Los Angeles County, No. NCC41335, Joseph R. Kalin, Judge.) The Court of Appeal, Second
Dist., Div. Four, No. B052246, affirmed.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that the
landowner could not maintain an action in inverse condemnation on the basis of a constitutional
just compensation theory without first exhausting state administrative and judicial remedies. The
complaint acknowledged that some development had been permitted on part of the property, and
the ordinance therefore did not deny the owner all economically feasible use of the property. Thus,
the compensable taking of the property did not necessarily occur when the ordinance was enacted.
The owner could not avoid pursuing administrative and judicial remedies and thereby compel the
city to purchase the undeveloped portion of his property by electing to seek only compensation
in an inverse condemnation action. The court further held that the action was governed by the
90-day limitations period of Gov. Code, § 66499.37, for applied challenges, or by the 120-day
limitations period of Gov. Code, § 65009, for facial challenges, and that the application of the
ordinance to the property was not a “continuous wrong” for which a new cause of action arose each
day the city failed to compensate plaintiff. There was no uncertainty regarding the commencement
of the period, and, whether the complaint was deemed a facial challenge or an applied one, it
was untimely since it was brought five years after enactment of the ordinance. It was immaterial
that plaintiff did not challenge the validity of the ordinance. Code Civ. Proc., §§ 318 and 319,
establishing five-year periods of limitation for actions otherwise not covered by statute, were
thus not applicable. Gov. Code, § 66499.37, is not limited to actions *2  for specific relief, but
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includes actions for compensation for a regulatory taking. Plaintiff could not avoid its application
by electing to forego raising his claim in an administrative mandamus proceeding, and could
not transform the action into one seeking only damages. (Opinion by Baxter, J., expressing the
unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Eminent Domain § 18--Compensation--Constitutional and Statutory Provisions--What Constitutes
Taking or Damage--Regulation.
Where the government authorizes a physical occupation of property or actually takes title, the
takings clause (U.S. Const., 5th Amend.; Cal. Const., art. I, § 19) generally requires compensation.
But when the government merely regulates the use of property, compensation is required only if
considerations such as the purpose of the regulation, or the extent to which it deprives the owner of
the economic use of the property, suggest that the regulation has unfairly singled out the property
owner to bear a burden that should be borne by the public as a whole. An individualized assessment
of the impact of the regulation on a particular parcel of property and its relation to a legitimate state
interest is necessary in determining whether a regulatory restriction on property use constitutes a
compensable taking.


(2a, 2b)
Eminent Domain § 133--Remedies of Owner--Inverse Condemnation-- Conditions Precedent--
Regulation--Exhaustion of Administrative Remedies.
A landowner who alleged a taking of real property resulting from the adoption or application
to his property of an ordinance enacted pursuant to the Subdivision Map Act (Gov. Code, §
66410 et seq.) could not maintain an action in inverse condemnation based on a constitutional
just compensation theory without first exhausting state administrative and judicial remedies. The
complaint acknowledged that some development had been permitted on part of the property; the
ordinance therefore did not deny the owner all economically feasible use of the property. Thus, the
compensable taking of property did not necessarily occur when the ordinance was enacted. The
owner could not avoid pursuing administrative and judicial remedies and thereby compel the city
to purchase the undeveloped portion of his property by electing to seek only compensation in an
inverse condemnation action. *3


(3)
Eminent Domain § 18--Compensation--Constitutional and Statutory Provisions--What Constitutes
Taking or Damage--Land-use Restriction.
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Not every land-use restriction which designates areas on which no development is permitted results
in a compensable taking. The impact of a law or regulation as applied to a specific piece of
property determines whether there has been a compensable taking, and compensation need not
be paid unless the ordinance or regulation fails to serve an important governmental purpose or
“goes too far” as applied to the specific property. The impact of a law or regulation on the owner's
right to use or develop the property cannot be assessed until an administrative agency applies the
ordinance or regulation to the property and a final administrative decision has been reached with
regard to the availability of a variance or other means by which to exempt the property from the
challenged restriction. A final administrative decision includes exhaustion of any available review
mechanism. Utilization of available avenues of administrative relief is necessary because the court
cannot determine whether a regulation has gone “too far” unless it knows how far the regulation
goes.


(4)
Eminent Domain § 131--Remedies of Owner--Inverse Condemnation-- Constitutional Basis.
U.S. Const., 5th Amend., conditions a state's right to take private property for public use on
the payment of just compensation. It leaves to the state, however, the procedures by which
compensation may be sought. If the government has provided an adequate process for obtaining
compensation, and if resort to that process yields just compensation, then the property owner
has no claim against the government for a taking. California provides such a process by making
available an action for inverse condemnation if, after exhausting administrative remedies to free
the property from the limits placed on development and obtaining a judicial determination that
just compensation is due, any restrictions for which compensation must otherwise be paid are
not lifted. In that action the court determines whether the restriction on development “goes too
far” and will be constitutionally impermissible unless just compensation is paid for the taking
brought about by the restriction. When property is damaged, or a physical invasion has taken place,
an inverse condemnation action may be brought immediately because an irrevocable taking has
already occurred.


(5)
Eminent Domain § 127--Remedies of Owner--Regulatory Taking-- Administrative and Judicial
Remedies.
When an alleged taking of property is a “regulatory taking,” i.e., one that results from the
application of zoning laws or regulations limiting development, the *4  owner must afford the
state the opportunity to rescind the ordinance or regulation or to exempt the property from the
allegedly invalid development restriction once it has been judicially determined that the proposed
application of the ordinance to the property will constitute a compensable taking. The owner may
do so, where appropriate, by a facial challenge to the ordinance, but in most cases must seek a
variance if that relief is available and then exhaust other administrative and judicial remedies, such
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as those provided in an action for declaratory relief or administrative mandamus. Both actions
may be joined with an action in inverse condemnation. Damages for the “taking” may be sought
in an administrative mandamus action (Code Civ. Proc., § 1095), or, if the plaintiff seeks a jury
trial, in the joined inverse condemnation action. The owner may not, however, elect to sue in
inverse condemnation and thereby transmute an excessive use of the police power into a lawful
taking for which compensation in eminent domain must be paid. Compensation must be paid for a
permanent taking only if there has been a judi-cial determination that application of the ordinance
or regulation to the property is statutorily permissible and constitutes a compensable taking.


(6)
Eminent Domain § 136--Remedies of Owner--Inverse Condemnation--Trial-- Right to Jury Trial--
Damages.
A landowner is entitled to a jury trial in an inverse condemnation action pursuant to Cal. Const.,
art. I, § 19. However, the right is limited to the question of damages.


(7)
Eminent Domain § 127--Remedies of Owner--Land-use Restriction--Judicial Determination of
“Taking.
A property owner is entitled to a judicial determination of whether a land-use restriction constitutes
a taking. Administrative adjudication in the course of exercising an administrative agency's
regulatory power, if subject to judicial review, does not deny participants their right to a judicial
determination of their rights. Moreover, an administrative agency is not competent to decide
whether its own action constitutes a taking and, in many cases, administrative mandate proceedings
are not an adequate forum in which to try a takings claim. If the administrative hearing is not
one in which the landowner has a full and fair opportunity to present evidence relevant to the
taking issue, one in which witnesses may be sworn and testimony presented by means of direct
and cross-examination, the administrative record is not an adequate basis on which to determine
if the challenged action constitutes a taking. A judicial determination is available in the mandate
proceeding, however, if the administrative action is challenged on the basis that it is a compensable
taking, the hearing did permit full litigation of the facts *5  relevant to the takings issue, and any
additional issues are litigated before the court. Because a taking of property is alleged, the court
must accord the owner de novo review of the evidence before the agency in ruling on the taking
claim and consider any additional evidence admitted at the hearing on the petition for a writ of
mandate. If the owner believes the hearing before the administrative agency was not adequate, he
or she is assured a full and fair hearing by exercising the right to join an inverse condemnation
action with the mandate proceeding. The availability of these procedures satisfies the requirement
that a state provide an adequate process for obtaining compensation when property is taken for
public use.
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(8)
Eminent Domain § 133--Remedies of Owner--Inverse Condemnation-- Conditions Precedent--
Waiver of Claim.
A landowner who believes that application of a state statute or local ordinance limiting
development of the owner's property works a taking, may not bypass the remedies the state has
made available to avoid the taking. If he or she does so, the government entity may deem the owner
to have waived the taking claim.


(9a, 9b, 9c)
Eminent Domain § 135--Remedies of Owner--Inverse Condemnation--Limitation of Actions--
Land-use Restriction Under Subdivision Map Act:Limitation of Actions § 18--Period of
Limitation--Real Property--Land-use Restriction Under Subdivision Map Act.
A landowner's complaint, alleging the taking of real property resulting from the adoption, or
application to plaintiff's property, of an ordinance enacted pursuant to the Subdivision Map Act
(Gov. Code, § 66410 et seq.), was governed either by the 90-day limitations period of Gov. Code, §
66499.37, which applies to final adjudicative administrative decisions taken under the authority of
the Subdivision Map Act, or by the 120-day limitations period established by Gov. Code, § 65009,
for challenges to the facial validity of a land-use regulation. The application of the ordinance to the
property was not a ”continuous wrong “ for which a new cause of action arose each day the city
failed to compensate plaintiff. Whether the complaint was deemed a facial challenge or an applied
one, it was untimely, since, in either case, the limitations period commenced running on the date
the ordinance was enacted, and the action was brought five years after that date. It was immaterial
that plaintiff did not challenge the validity of the ordinance. Code Civ. Proc., §§ 318, and 319,
establishing five-year periods of limitation for actions otherwise not covered by statute, were thus
not applicable. Gov. Code, § 66499.37, is not limited to actions for specific relief, but includes
actions for compensation for a regulatory taking. Plaintiff could not avoid application of the
provision by electing *6  to forego raising his claim in an administrative mandamus proceeding,
and could not transform the action into one seeking only damages.


[See 4 Witkin, Summary of Cal. Law (9th ed. 1987) Real Property, § 46.]


(10)
Limitation of Actions § 17--Period of Limitation--Nature of Cause of Action.
To determine the statute of limitation which applies to a cause of action, it is necessary to identify
the nature of the cause of action, i.e., the ” gravamen “ of the cause of action. The nature of the
right sued on and not the form of action or the relief demanded determines the applicability of
the statute of limitations.
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(11)
Zoning and Planning § 13--Content and Validity of Zoning Ordinances and Planning Enactments--
Judicial Review--Administrative Mandamus--Purpose.
The purpose of statutes and rules which require that attacks on land-use decisions be brought by
petitions for writs of administrative mandamus, and create relatively short limitations periods for
those actions and actions challenging the validity of land-use statutes, regulations, or decisions, is
to permit and promote sound fiscal planning by state and local government entities.


COUNSEL
Crosby, Heafey, Roach & May, Gideon Kanner, M. Reed Hunter and James C. Martin for Plaintiff
and Appellant.
Ronald A. Zumbrun, James S. Burling, Alexander Dushku, Crahan, Javelera, Ver Halen & Aull,
Marcus Crahan, Jr., Laskin & Graham and Richard Laskin as Amici Curiae on behalf of Plaintiff
and Appellant.
Scott H. Howard, City Attorney, Freilich, Stone, Leitner & Carlisle, Freilich, Kaufman, Fox &
Sohagi, Benjamin Kaufman and Robert F. Freilich for Defendant and Respondent.
Daniel E. Lungren, Attorney General, Roderick E. Walston, Chief Assistant Attorney General,
Jan S. Stevens, Assistant Attorney General, Richard M. Frank and J. Matthew Rodriquez, Deputy
Attorneys General, Shute, Mihaly & Weinberger, Fran M. Layton and Susannah T. French as Amici
Curiae on behalf of Defendant and Respondent.


BAXTER, J.


The parties in this case ask the court to determine the statute of limitations applicable to a complaint
in inverse condemnation which alleges a taking of real property resulting from the adoption, or
application *7  to the plaintiff's property, of an ordinance enacted pursuant to the Subdivision
Map Act. (Gov. Code, § 66410 et seq.) We conclude that an action in inverse condemnation,
whether or not joined with an action in administrative mandamus (Code Civ. Proc., § 1094.5)
challenging the ordinance or its application to the plaintiff's property, is governed by Government
Code section 66499.37 1  (hereafter section 66499.37) unless it alleges the existence of a final
judgment establishing that there has been a compensable taking of the plaintiff's land.


1 Section 66499.37 provides: ”Any action or proceeding to attack, review, set aside, void or
annul the decision of an advisory agency, appeal board or legislative body concerning a
subdivision, or of any of the proceedings, acts or determinations taken, done or made prior
to such decision, or to determine the reasonableness, legality or validity of any condition
attached thereto, shall not be maintained by any person unless such action or proceeding
is commenced and service of summons effected within 90 days after the date of such
decision. Thereafter all persons are barred from any such action or proceeding or any
defense of invalidity or unreasonableness of such decision or of such proceedings, acts or
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determinations. Any such proceeding shall take precedence over all matters of the calendar of
the court except criminal, probate, eminent domain and forcible entry and unlawful detainer
proceedings.“


The legislative intent is clear. Section 66499.37 was enacted to ensure that any challenge to
local legislative or administrative acts or decisions taken pursuant to ordinances enacted under
the authority of the Subdivision Map Act will be brought promptly. A complaint in inverse
condemnation, even one which does not expressly attack the validity of the ordinance or its
application, and seeks only compensation for an alleged taking, must be deemed a challenge to
the local action. This follows because the constitutional validity of the governmental action if
uncompensated must be determined in the course of ruling on the claim that compensation is owed.
Moreover, the validity of the action must be determined to afford the local entity the opportunity
to rescind its action rather than pay compensation for a taking. A landowner may not, by seeking
only compensation, force a governmental agency to condemn the property.


Therefore, unless the complaint alleges that the existence of a taking has already been judicially
established, the complaint necessarily states a cause of action which requires judicial review of a
decision of the local legislative body concerning a subdivision or of the reasonableness, legality,
or validity of any condition attached to a permit decision within the meaning of section 66499.37.
An action which requires that review is governed by section 66499.37 regardless of the plaintiff's
characterization of the cause of action.


Having reached that conclusion we shall affirm the judgment of the Court of Appeal.


I. Events and Proceedings Below
The complaint alleges that plaintiff purchased a 300-acre tract of land zoned for single-family
residential use in 1978. In 1981, defendant City of *8  Glendale (Glendale) adopted an ordinance
which prohibited construction on major ridge lines within the city. 2  The ordinance was enacted
pursuant to authority granted by the Subdivision Map Act. Plaintiff was advised by city
representatives that development would not be permitted on ridge lines on his property. A plan
for the construction of 588 residential units on the property was approved on April 1, 1986, but
that approval rejected all proposed use of, and any encroachment within, on, or over, the major
ridge lines within the tract. Claiming that the ordinance on which this action was based precluded
development of 40 percent of the tract, plaintiff initiated this action in inverse condemnation in
September 1989. Glendale demurred, asserting the 90-day limitations period of section 66499.37.
It also argued that plaintiff's failure to challenge the conditions placed on development of his
land barred the inverse condemnation action. The trial court sustained the demurrer and entered
judgment dismissing the action. Plaintiff appealed. 3
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2 It is undisputed that the ordinance was enacted pursuant to the authority granted by the
Subdivision Map Act. Defendant has requested that this court take judicial notice both of
this ordinance, No. 4533, and a predecessor ordinance enacted in 1971 which it amended,
No. 3993. We grant that request and defendant's request that the court take judicial notice
of certain other documents which defendant believes are relevant to the legislative history
of section 66499.37 and subject to judicial notice under Evidence Code section 452. To
the extent that the request seeks judicial notice of letters to the Governor from individual
legislators and private persons reflecting their understanding of the purpose and effect of
legislation creating special statutes of limitation for challenges to subdivision and zoning
related decisions, the request is denied. (See Harris v. Capital Growth Investors XIV (1991)
52 Cal.3d 1142, 1157, fn. 6 [278 Cal.Rptr. 614, 805 P.2d 873].)
Section 28-2.1 of Ordinance No. 4533 provided in pertinent part:
“a. Intent and purpose. The city is experiencing unprecedented hillside subdivision
development which without proper planning may destroy major ridge lines which are an
exhaustible and precious scenic resource of the city and its citizens; it is necessary that
subdivision developers include with their tentative tract maps, plans for the preservation of
major ridge lines.
“b. Submission of plans. The tentative tract map and plans for any subdivision development
which touches, crosses, includes or affects major ridge lines shall include plans for the
complete preservation of such major ridge line areas in their natural state.
“c. Major ridge lines defined.... No engineered slopes, housing construction, streets, utilities,
or other man-made features shall be permitted within identified major ridge line areas.”


3 Defendant asserts that plaintiff sold the property that is the subject of this action in 1986,
long before he filed this action, complains that he failed to exhaust available administrative
remedies and was permitted dense cluster development on the property, and argues that
plaintiff should not be permitted to take advantage of the permit and subsequently challenge
its conditions. While some or all of these claims might have been asserted in a demurrer or in
defense of the action, we need not address them here since the sole ground for the demurrer
was the applicability of section 66499.37.
For purposes of review of an order sustaining a demurrer to a complaint, we accept as true
all material allegations of the complaint (Shoemaker v. Myers (1990) 52 Cal.3d 1, 7 [276
Cal.Rptr. 303, 801 P.2d 1054]) and do not go beyond the face of the complaint and matters of
which the trial court took judicial notice. (Evid. Code, § 459.) Defendant does not assert that
the trial court was requested to and did take judicial notice of the events to which it alludes
that are not alleged in the complaint.


The Court of Appeal affirmed the judgment of dismissal. The court held that the longer limitations
period of *9  Code of Civil Procedure section 338, subdivision (j), and Code of Civil Procedure
sections 318 and 319, which govern actions for damage to and taking of property, were not
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applicable to actions based on a decision made pursuant to an ordinance enacted under the authority
of the Subdivision Map Act.


II. The Nature of Plaintiff's Action
Plaintiff argues that his action is one for a taking of his property, not a challenge to the city
ordinance or to the actions taken on his application for a development permit. His position is,
simply stated: The ridge-line acreage on which development is not permitted was taken by virtue
of the enactment and/or application of the Glendale ordinance which forbids development on the
land. Therefore, he is entitled to bring an action in inverse condemnation based on his inability to
develop that portion of the property notwithstanding his failure to initiate a timely challenge to the
permit condition or application of the ordinance to his property through a proceeding in mandamus.


The question is not answered that easily, however. Before considering which limitations period
applies to this action, it is necessary to address plaintiff's argument that, as a matter of federal
constitutional right, an action in inverse condemnation seeking damages for a permanent taking
may be initiated in the first instance without a challenge to the application of the ordinance to the
affected property.


A. Fifth Amendment “Taking” Clause. 4


Because plaintiff relies in part on authority applicable to a taking of property which occurs
when a public agency causes a physical invasion of private property, it is important to note
that a “regulatory” taking differs. (1) “Where the government authorizes a physical occupation
of property *10  (or actually takes title), the Takings Clause generally requires compensation.
[Citation.] But where the government merely regulates the use of property, compensation is
required only if considerations such as the purpose of the regulation or the extent to which it
deprives the owner of the economic use of the property suggest that the regulation has unfairly
singled out the property owner to bear a burden that should be borne by the public as a whole.” (Yee
v. City of Escondido (1992) 503 U.S. 519 [118 L.Ed.2d 153, 162, 112 S.Ct. 1522, 1526].) An
individualized assessment of the impact of the regulation on a particular parcel of property and its
relation to a legitimate state interest is necessary in determining whether a regulatory restriction on
property use constitutes a compensable taking. (See, e.g., Dolan v. Tigard, Ore. (1994) __________
U.S. __________ [129 L.Ed.2d 304, 114 S.Ct. 2309].)


4 Plaintiff relies on both article I, section 19 of the California Constitution and the takings
clause of the Fifth Amendment to the United States Constitution. He relies primarily on
federal authority, however. While article I, section 19, protects a somewhat broader range
of property values than does the Fifth Amendment takings clause (Varjabedian v. City of
Madera (1977) 20 Cal.3d 285, 298 [142 Cal.Rptr. 429, 572 P.2d 43]), that distinction is
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irrelevant to the issues in this case. Our conclusion that the prerequisites to an inverse
condemnation action arising out of a regulatory taking do not deny landowners any rights
guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution
applies equally to rights claimed under article I, section 19.


(2a) Ignoring the distinction between a regulatory taking and takings by action which affects title or
involves physical invasion, plaintiff contends that a landowner may not be required to exhaust state
administrative and judicial remedies, and may sue directly on a constitutional just compensation
cause of action. He relies for that assertion on both Williamson Planning Comm'n v. Hamilton
Bank (1985) 473 U.S. 172 [87 L.Ed.2d 126, 105 S.Ct. 3108] and First Lutheran Church v. Los
Angeles (1987) 482 U.S. 304 [96 L.Ed.2d 250, 107 S.Ct. 2378]. Neither case supports such a broad
proposition. Rather than supporting plaintiff's claim that a taking occurs at the time an ordinance
which restricts development is enacted, Williamson Planning Comm'n v. Hamilton Bank, supra,
473 U.S. 172, held that the landowner's claim was not ripe for adjudication. The court held, as it
had done in earlier cases, that “a claim that the application of government regulations effects a
taking of a property interest is not ripe until the government entity charged with implementing the
regulations has reached a final decision regarding the application of the regulations to the property
at issue.” (Id., at p. 186 [87 L.Ed.2d at p. 139].) In that case the court noted that no variance had
been sought from either the planning commission or the administrative appellate body, the board
of zoning appeals. The court emphasized that until there has been a “final, definitive position
regarding” how the regulations will be applied to the land, a court cannot determine whether a
compensable taking has occurred. (Id., at p. 191 [87 L.Ed.2d at p. 141].) As an alternative ground
for concluding that the claim was not ripe, the court noted that the landowner had not utilized state
procedures for seeking compensation. “[I]f a State provides an adequate procedure for seeking just
compensation, the property owner cannot claim a violation of the Just Compensation Clause until it
has used the procedure and been denied just compensation.” (Id., at p. 195 [87 L.Ed.2d at p. 144].)


Far from supporting plaintiff's position therefore, the Williamson decision holds: (1) until a final
administrative decision has been made, one which *11  affords the administrative agency and
any reviewing body having similar authority the opportunity to amend the agency decision and/
or grant a variance, whether a taking has occurred through application of a land-use regulation
to specific property cannot be determined; and (2) a state may establish reasonable procedures
by which taking claims are to be brought. Moreover, the responsible governmental entity has the
option of exempting the property from the ordinance or regulation, or even repealing the ordinance
as an alternative to paying compensation for a permanent taking if it is judicially determined, after
administrative remedies have been exhausted, that application of the restrictions to the property
will constitute a compensable taking.


First Lutheran Church v. Los Angeles, supra, 482 U.S. 304, offers no additional support for
plaintiff's position. The question presented in that case was whether compensation must be paid for
deprivation of use of property caused by an ordinance that is ultimately invalidated by the court.
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The Supreme Court held that a temporary taking must be compensated. In so doing, however, it
cast no doubt on the right of a state to require that a landowner seeking compensation for permanent
deprivation first seek a variance or invalidation of the ordinance or regulation as applied to the
owner's property. The court held only that invalidation of an overly restrictive zoning ordinance is
not a “sufficient remedy” (482 U.S. at p. 319 [96 L.Ed.2d at p. 267]) because it does not provide
compensation for the temporary taking prior to invalidation. 5  It did not question invalidation as
an adequate alternative to forcing the state to pay compensation for a permanent taking, however.
Instead the court reaffirmed: “Nothing we say today is intended to abrogate the principle that
the decision to exercise the power of eminent domain is a legislative function .... Once a court
determines that a taking has occurred, the government retains the whole range of options already
available—amendment of the regulation, withdrawal of the invalidated regulation, or exercise of
eminent domain.” (Id., at p. 321 [96 L.Ed.2d at pp. 267-268], italics added.)


5 In holding that compensation must be paid for a temporary taking prior to the invalidation of
the ordinance, the court was careful to point out that its holding did not address the problem
of normal delays in the permit process. (482 U.S. at p. 321 [96 L.Ed.2d at pp. 267-268].)


The high court recently reaffirmed the continued availability of these options in Lucas v. South
Carolina Coastal Council (1992) 505 U.S. __________ [120 L.Ed.2d 798, 112 S.Ct. 2886]. There
the court held that a regulation which denied a coastal owner the right to any construction on, or
other beneficial use of, his property would constitute a compensable taking if, under state law, a
right to develop the land existed prior to enactment of the challenged *12  regulation. Although
the court remanded the matter to the state court to determine what rights had existed, the court also
admonished: “Of course, the State may elect to rescind its regulation and thereby avoid having
to pay compensation for a permanent deprivation.” (Id., at p. __________, fn. 17 [120 L.Ed.2d
at p. 822], italics added.)


Plaintiff seeks to deny the city these options. He claims that he need not seek a variance, exhaust
administrative remedies, or give the city the opportunity to rescind the ordinance or exempt his
property after obtaining a judicial determination that application of the ordinance to the property
does effect a compensable taking. The authorities on which plaintiff relies do not support his thesis
that the only precondition to a suit for compensation is administrative application of the ordinance
restricting development of his property. He seeks to do what the high court says a landowner has
no right to do—to force the city to exercise the power of eminent domain.


(3) Moreover, not every land-use restriction which designates areas on which no development is
permitted results in a compensable taking. The governing constitutional authority recognizes that
the impact of a law or regulation as applied to a specific piece of property determines whether
there has been a compensable taking. Compensation need not be paid unless the ordinance or
regulation fails to serve an important governmental purpose or “goes too far” as applied to the
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specific property that is the object of the litigation. (Pennsylvania Coal Co. v. Mahon (1922) 260
U.S. 393, 415 [67 L.Ed. 322, 43 S.Ct. 158, 28 A.L.R. 1321].) The impact of a law or regulation
on the owner's right to use or develop the property cannot be assessed until an administrative
agency applies the ordinance or regulation to the property and a final administrative decision has
been reached with regard to the availability of a variance or other means by which to exempt the
property from the challenged restriction. A final administrative decision includes exhaustion of any
available review mechanism. Utilization of available avenues of administrative relief is necessary
because the court “cannot determine whether a regulation has gone 'too far' unless it knows how
far the regulation goes.” (MacDonald, Sommer & Frates v. Yolo County (1986) 477 U.S. 340, 348
[91 L.Ed.2d 285, 293-294, 106 S.Ct. 2561], see also Hodel v. Virginia Surface Mining & Recl.
Assn. (1981) 452 U.S. 264, 297 [69 L.Ed.2d 1, 29, 101 S.Ct. 2352]; Long Beach Equities, Inc.
v. County of Ventura (1991) 231 Cal.App.3d 1016, 1032 [282 Cal.Rptr. 877]; California Coastal
Com. v. Superior Court (1989) 210 Cal.App.3d 1488, 1500 [258 Cal.Rptr. 567].)


(2b) Plaintiff's complaint acknowledges that development has been permitted on part of his
property, and thus concedes that the Glendale ordinance *13  did not deny him all economically
feasible use of the property. We therefore reject both plaintiff's claim that a compensable taking
of his property necessarily occurred when the Glendale ridge-line ordinance was enacted because
development was limited to less than all of the property and his argument that he need not pursue
administrative and judicial remedies as a prerequisite to a suit in inverse condemnation. He may
not avoid these steps and compel the defendant to purchase the undeveloped portion of his property
by electing to seek only compensation in an inverse condemnation action.


B. California Administrative and Judicial Remedies.
(4) The Fifth Amendment to the United States Constitution conditions the state's right to take
private property for public use on the payment of “just compensation.” It leaves to the state,
however, the procedures by which compensation may be sought. “If the government has provided
an adequate process for obtaining compensation, and if resort to that process 'yield[s] just
compensation,' then the property owner has no claim against the Government for a taking.”
(Williamson Planning Comm'n v. Hamilton Bank, supra, 473 U.S. 172, 194-195 [87 L.Ed.2d 126,
143-144]; see also Preseault v. ICC (1990) 494 U.S. 1, 11 [108 L.Ed.2d 1, 13-14, 110 S.Ct. 914].)


California provides such a process by making available an action for inverse condemnation if, after
exhausting administrative remedies to free the property from the limits placed on development
and obtaining a judicial determination that just compensation is due, any restrictions for which
compensation must otherwise be paid are not lifted. In that action the court determines whether the
restriction on development “goes too far” and will be constitutionally impermissible unless just
compensation is paid for the taking brought about by the restriction.
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When property is damaged, or a physical invasion has taken place, an inverse condemnation
action may be brought immediately because an irrevocable taking has already occurred. (5) If the
alleged taking is a “regulatory taking,” i.e., one that results from the application of zoning laws
or regulations which limit development of real property, however, the owner must afford the state
the opportunity to rescind the ordinance or regulation or to exempt the property from the allegedly
invalid development restriction once it has been judicially determined that the proposed application
of the ordinance to the property will constitute a compensable taking. The owner may do so, where
appropriate, by a facial challenge to the ordinance, but in most cases must seek a variance if that
relief is available and then exhaust other administrative and judicial remedies. The facial challenge
may be *14  through an action for declaratory relief (Agins v. City of Tiburon (1979) 24 Cal.3d 266,
273 [157 Cal.Rptr. 372, 598 P.2d 25]). The latter, an “as applied” challenge to the development
restrictions imposed by the administrative agency, may be properly made in a petition for writ of
“administrative” mandamus to review the final administrative decision (Code Civ. Proc., § 1094.5)
and that action may be joined with one for inverse condemnation. A declaratory relief action also
may be joined with an action in inverse condemnation. (State of California v. Superior Court
(1974) 12 Cal.3d 237, 251 [115 Cal.Rptr. 497, 524 P.2d 1281].) Damages for the “taking” may be
sought in an administrative mandamus action (Code Civ. Proc., § 1095), or, if the plaintiff seeks
a jury trial, in the joined inverse condemnation action. (Patrick Media Group, Inc. v. California
Coastal Com. (1992) 9 Cal.App.4th 592, 614 [11 Cal.Rptr.2d 824]; Rossco Holdings, Inc. v. State
of California (1989) 212 Cal.App.3d 642, 660 [260 Cal.Rptr. 736]; California Coastal Com. v.
Superior Court, supra, 210 Cal.App.3d 1488, 1494.) 6  The owner “may not, however, elect to
sue in inverse condemnation and thereby transmute an excessive use of the police power into a
lawful taking for which compensation in eminent domain must be paid.” (Agins v. City of Tiburon,
supra, 24 Cal.3d 266, 273.) Compensation must be paid for a permanent taking only if there has
been a final judicial determination that application of the ordinance or regulation to the property is
statutorily permissible and constitutes a compensable taking. Even then the state or local entity has
the option of rescinding its action in order to avoid paying compensation for a permanent taking.


6 Plaintiff's belief to the contrary notwithstanding, this court did not hold in HFH, Ltd. v.
Superior Court (1975) 15 Cal.3d 508 [125 Cal.Rptr. 365, 542 P.2d 237] that damages for
a taking of property could not be sought in a mandamus action. We held that the plaintiff
could not add a tort claim for damage predicated on acts for which the Government Code
provides immunity, as for injury caused by adopting or failing to adopt an enactment. (See
Gov. Code, § 818.2.) In that case we had explained that the plaintiff, who alleged that the
value of his property had decreased as a result of the adoption of a zoning ordinance, had
not stated a taking claim. (15 Cal.3d at p. 518.) We did not hold, nor could we, consistent
with the takings clause of the Fifth Amendment to the United States Constitution and article
I, section 19 of the California Constitution, that the Legislature may immunize the state or
a local agency from liability for a taking.
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Plaintiff argues that it is unreasonable and constitutionally impermissible to require a landowner
to pursue these remedies. He argues that it is unreasonable because the owner must bear the
expense of, and suffer the delays attendant on, an administrative proceeding, judicial review in a
mandamus proceeding, and an inverse condemnation proceeding. He argues it is constitutionally
impermissible because the owner may not exercise the right to jury trial in a mandate proceeding.


We are not persuaded. As noted above, the inverse condemnation proceeding may be joined with
the petition for writ of mandate. Thus, there is no *15  extended delay, and, as the court held in
First Lutheran Church v. Los Angeles, supra, 482 U.S. 304, the landowner is entitled to damages
for any loss of use of the property beyond that to be expected as part of the normal permit process.
Moreover, the expense of a meritorious taking claim will not be borne by the owner. Not only
are damages for a temporary taking available, but the owner's reasonable costs and attorney fees
must be reimbursed by the local entity if the owner establishes that the restriction on land use is a
compensable taking. (Code Civ. Proc., § 1036; Locklin v. City of Lafayette (1994) 7 Cal.4th 327,
375-377 [27 Cal.Rptr.2d 613, 867 P.2d 724]; Greater Westchester Homeowners Assn. v. City of
Los Angeles (1979) 26 Cal.3d 86, 104 [160 Cal.Rptr. 733, 603 P.2d 1329]; In re Redevelopment
Plan for Bunker Hill (1964) 61 Cal.2d 21, 71 [37 Cal.Rptr. 74, 389 P.2d 538].)


In some cases, all of the evidence necessary to establish a taking claim may have been presented
in the administrative proceeding. If it was not possible for the landowner to present that evidence,
it may be introduced in the mandate proceeding. Subdivision (e) of Code of Civil Procedure
section 1094.5 permits the introduction of additional evidence that is relevant to a challenge to the
administrative action if the evidence “could not have been produced or ... was improperly excluded
at the hearing before” the administrative agency. Thus, the trial court is able to resolve the taking
claim in the mandate proceeding.


(6) A landowner is, as plaintiff argues, entitled to a jury trial in an inverse condemnation action.
Article I, section 19 of the California Constitution provides: “Private property may be taken or
damaged for public use only when just compensation, ascertained by a jury unless waived, has
first been paid to, or into court for, the owner.” Therefore, the right to jury trial applies in inverse
condemnation actions, but that right is limited to the question of damages. (Highland Realty Co. v.
City of San Rafael (1956) 46 Cal.2d 669, 683 [298 P.2d 15]; People v. Ricciardi (1943) 23 Cal.2d
390, 402 [144 P.2d 799]; Contra Costa County Flood Control etc. Dist. v. Lone Tree Investments
(1992) 7 Cal.App.4th 930, 936 [9 Cal.Rptr.2d 326].)


(7) A property owner is, of course, entitled to a judicial determination of whether the agency
action constitutes a taking. (Healing v. California Coastal Com. (1994) 22 Cal.App.4th 1158, 1174
[27 Cal.Rptr.2d 758].) Administrative adjudication in the course of exercising an administrative
agency's regulatory power, if subject to judicial review, does not deny participants their right to
judicial determination of their rights. (McHugh v. Santa Monica Rent Control Bd. (1989) 49 Cal.3d



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987071659&pubNum=780&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1036&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=7CAL4TH327&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_375&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_375 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=7CAL4TH327&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_375&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_375 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994055104&pubNum=661&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=26CALIF3D86&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_104&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_104 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=26CALIF3D86&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_104&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_104 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979140792&pubNum=661&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=61CALIF2D21&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_71&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_71 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=61CALIF2D21&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_71&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_71 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964109187&pubNum=661&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1094.5&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1094.5&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S19&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=46CALIF2D669&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_683&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_683 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=46CALIF2D669&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_683&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_683 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956123619&pubNum=661&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=23CALIF2D390&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_402&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_402 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=23CALIF2D390&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_402&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_402 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944112728&pubNum=661&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=7CALAPP4TH930&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_936&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_936 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=7CALAPP4TH930&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_936&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_936 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992115510&pubNum=3484&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=22CALAPP4TH1158&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1174 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994050941&pubNum=3484&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=49CALIF3D348&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_374&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_374 





Hensler v. City of Glendale, 8 Cal.4th 1 (1994)
876 P.2d 1043, 32 Cal.Rptr.2d 244


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 15


348, 374-375 [261 Cal.Rptr. 318, 777 P.2d 91].) We agree with the Healing court, however, that
*16  an administrative agency is not competent to decide whether its own action constitutes a
taking and, in many cases, administrative mandate proceedings are not an adequate forum in which
to try a takings claim.


If the administrative hearing is not one in which the landowner has a full and fair opportunity to
present evidence relevant to the taking issue, one in which witnesses may be sworn, and testimony
presented by means of direct and cross-examination, the administrative record is not an adequate
basis on which to determine if the challenged action constitutes a taking. (Healing v. California
Coastal Com., supra, 22 Cal.App.4th 1158, 1170.) A judicial determination is available in the
mandate proceeding, however, if the administrative action is challenged on the basis that it is a
compensable taking, the hearing did permit full litigation of the facts relevant to the takings issue,
and any additional issues are litigated before the court. Because a taking of property is alleged,
the court must accord the owner de novo review of the evidence before the agency in ruling on
the taking claim (Strumsky v. San Diego County Employees Retirement Assn. (1974) 11 Cal.3d 28,
34-44 [112 Cal.Rptr. 805, 520 P.2d 29]; Bixby v. Pierno (1971) 4 Cal.3d 130, 140 [93 Cal.Rptr.
234, 481 P.2d 242]) and consider any additional evidence admitted at the hearing on the petition
for writ of mandate.


If the owner believes the hearing before the administrative agency was not adequate, the owner is
assured a full and fair hearing by exercising his right to join an inverse condemnation action with
the mandate proceeding. In the inverse condemnation proceeding the owner may both litigate the
taking claim, and, if successful, assert the right to jury trial guaranteed by article I, section 19 of the
California Constitution. The availability of these procedures satisfies the requirement that a state
provide an adequate process for obtaining compensation when property is taken for public use.


Nor does the imposition on the property owner of the requirement that administrative remedies
be exhausted as a prerequisite to an inverse condemnation action impermissibly deny the owner
the right to compensation as a “preferred remedy.” 7  The “preferred remedy” to which plaintiff
claims a right is not one recognized as part of constitutional takings jurisprudence. *17  The
decisions in which he finds this preference are simply applications of federal law. They hold that in
situations in which Congress has not withdrawn from the Court of Claims the jurisdiction conferred
by the Tucker Act (28 U.S.C. § 1491(a)(1)) over claims for damages founded on, inter alia, the
United States Constitution, it is improper to enjoin operation or enforcement of a federal statute
on the ground that such enforcement might bring about a compensable taking. Those decisions
say nothing about the power of a state to reserve the right to rescind a statute or ordinance, or to
exempt property from its scope, if it is determined that enforcement of the statute will result in
a compensable taking.
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7 Plaintiff's suggestion that Preseault v. ICC, supra, 494 U.S. 1, 12 [108 L.Ed.2d 1, 14] makes
a suit in inverse condemnation the remedy of “first instance” lacks merit. Preseault dealt
with a claim that title to property had been taken pursuant to federal action and construed
federal statutory law which created a claims procedure which, the court held, had to be
followed before an attack on the regulation which resulted in the alleged taking could be
pursued. Hurley v. Kincaid (1932) 285 U.S. 95 [76 L.Ed. 637, 52 S.Ct. 267] also involved
only federal law. The court held there that the plaintiff could not sue to enjoin operation
of a federal flood control project which caused occasional flooding of plaintiff's land as
Congress had provided a remedy by which compensation would be paid for such damage.
Ruckelshaus v. Monsanto Co. (1983) 463 U.S. 1315 [77 L.Ed.2d 1417, 104 S.Ct. 3] is not an
opinion of the court. It is an in-chambers opinion of Justice Blackmun denying a stay pending
appeal from an injunction against enforcement of provisions of a federal pesticide regulation
statute under which trade secrets might be disclosed. Not only is there no “holding” to the
effect that inverse condemnation rather than specific relief is the proper remedy, there is no
discussion of that topic. The court's actual holding in Ruckleshaus v. Monsanto Co. (1984)
467 U.S. 986 [81 L.Ed.2d 815, 104 S.Ct. 2862] offers no support for plaintiff's position.
Again, the court applied federal law, holding that because a federal claims procedure was
available to provide just compensation if trade secrets had been disclosed, it was improper to
enjoin actions the administrative agency took under the pesticide law. The case had nothing
to do with regulatory taking of real property or state procedural prerequisites to inverse
condemnation actions, and did not create a federal, constitutionally mandated, right to seek
monetary compensation in lieu of other remedies.


In United States v. Riverside Bayview Homes, Inc. (1985) 474 U.S. 121 [88 L.Ed.2d 419, 106
S.Ct. 455], for instance, the court held that it was improper to enjoin enforcement of a federal
statute which required a permit for discharging fill into protected wetlands. The court reiterated the
well-established proposition that if compensation is available when property is in fact taken, the
governmental action is not unconstitutional. (474 U.S. at p. 128 [88 L.Ed.2d at p. 427].) However,
the court pointed out, the permit requirement itself did not take any land, and, if a permit were to
be denied with the result that no economically feasible use could be made of the property, federal
law provided a means of obtaining compensation for any taking that might occur. For that reason
it was premature to seek an injunction.


Far from supporting plaintiff, this case confirms that when restrictions on use of real property are
the basis for a taking claim, the owner must pursue any available administrative permit process
before seeking compensation or challenging the statute or regulation. The California permit
process includes both administrative and judicial review of any conditions to which the landowner
objects. Only when the review process has been completed is it possible to determine whether a
taking has occurred. Nothing in the high court's holding that an injunction against enforcement of
the law or regulation which requires a permit is premature, suggests that compensation must *18



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990038584&pubNum=0000780&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_780_12&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_12 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932123279&pubNum=0000708&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983144945&pubNum=0000708&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984130892&pubNum=0000708&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984130892&pubNum=0000708&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985158798&pubNum=708&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985158798&pubNum=708&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985158798&pubNum=780&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_780_128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_128 





Hensler v. City of Glendale, 8 Cal.4th 1 (1994)
876 P.2d 1043, 32 Cal.Rptr.2d 244


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 17


be paid immediately upon either enactment of the statute or issuance of a permit with restrictions
on development.


The other cases on which plaintiff relies also involve attempts to enjoin enforcement of a federal
statute and are no more supportive. Dames & Moore v. Regan (1981) 453 U.S. 654 [69 L.Ed.2d
918, 101 S.Ct. 2972] held only that if a presidential order suspending claims against Iran were to
effect a taking of the plaintiff's property, the “treaty exception” to the jurisdiction of the United
States Court of Claims would not bar a claim for compensation. Regional Rail Reorganization Act
Cases (1974) 419 U.S. 102 [42 L.Ed.2d 320, 95 S.Ct. 335] held that because the Regional Rail
Reorganization Act of 1973 (45 U.S.C. § 701 et seq.) had not withdrawn jurisdiction from the
United States Court of Claims, an adequate remedy existed for any taking that might result. The
district court erred therefore in declaring the act unconstitutional and enjoining its enforcement.
In Dugan v. Rank (1963) 372 U.S. 609 [10 L.Ed.2d 15, 83 S.Ct. 999], claimants to water rights
attempted to enjoin storing and diversion of water as part of a federal Bureau of Reclamation
project. The court held that their remedy, if valid rights were interfered with or partially taken,
was a suit for damages. Finally, U.S. v. Gerlach Live Stock Co. (1950) 339 U.S. 725 [94 L.Ed.
1231, 70 S.Ct. 955, 20 A.L.R.2d 633] affirmed a United States Court of Claims judgment awarding
compensation for a taking of riparian rights, noting that the absence of equitable remedies did not
mean that no right was available. The rule on which plaintiff would rely, that the adequacy of a
damage remedy is usually grounds for denying equitable remedies, was invoked by the court. It
did so, however, with respect to the alternatives of specific performance, mandatory order, and
injunctions. (Id., at p. 752 [94 L.Ed.2d at pp. 1249-1250].) The court did not address the right
of a state to enforce procedures by which the state or local governmental entity may determine
whether its actions will effect a taking, and, if so, to opt to withdraw the objectionable restrictions
on development.


The disparity in resources between the federal government and local governmental entities both
explains and justifies the state procedure. The likelihood that the impact of a federal regulatory
statute may effect a taking of property of such value as to threaten the federal treasury with
insolvency is remote. Congress has determined that providing a damage remedy for those cases
in which a taking occurs will not cause undue hardship. Few local governments could afford the
financial impact of a decision that a *19  widely applicable zoning or regulatory ordinance brought
about a taking of all affected property. 8


8 The prayer in plaintiff's complaint sought damages of $10 million for the alleged taking of
his property alone.


The California procedural requirements to which plaintiff objects do no more than ensure to the
state its right to a prepayment judicial determination that the ordinance or regulation is excessive
and will constitute a taking, thus affording the state the option of abandoning the ordinance,
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regulation, or challenged action, or exempting parcels from its scope if the regulation on use is
excessive. As we noted above, the United States Supreme Court has recognized repeatedly the
right of the state to reserve the option of rescinding a statute that imposes excessive regulation,
and has reaffirmed the principle that a landowner may not compel the state to initiate an eminent
domain action. These requirements extend that principle to the inverse condemnation context.


Plaintiff's action is not a claim against the federal government. It is not governed by the federal
authority on which plaintiff relies. (8) A California landowner, who believes that application of
a state statute or local ordinance limiting development of the owner's property works a taking,
may not bypass the remedies the state has made available to avoid the taking. If he does so, the
state may deem the owner to have waived the “taking” claim. (County of Imperial v. McDougal
(1977) 19 Cal.3d 505, 510-511 [138 Cal.Rptr. 472, 564 P.2d 14]; Rossco Holdings, Inc. v. State of
California, supra, 212 Cal.App.3d 642, 654.)


“If the conditions imposed by the city in the[] permit were invalid, Code of Civil Procedure section
1094.5 provided plaintiffs with the right and procedures to eliminate them. By declining to avail
themselves of those procedures, plaintiffs cannot convert that right into a cause of action in inverse
condemnation.” (Pfeiffer v. City of La Mesa (1977) 69 Cal.App.3d 74, 78 [137 Cal.Rptr. 804],
italics added.) 9  As the Pfeiffer court observed, if a landowner could do so, “complete chaos would
result in the administration of this important aspect of municipal affairs.” (69 Cal.App.3d at p.
78.) *20


9 Contrary to plaintiff's assertion, Pfeiffer v. City of La Mesa, supra, 69 Cal.App.3d 74, was not
“nullified” by Salton Bay Marina, Inc. v. Imperial Irrigation Dist. (1985) 172 Cal.App.3d
914 [218 Cal.Rptr. 839], which cited the case with approval, but distinguished it. The
Legislature has now codified the rule that one who accepts the benefits of a permit may not
later challenge conditions imposed on or in the permit. Government Code section 66020
creates a limited exception under which a residential housing developer may challenge a
permit condition such as that in issue here while proceeding with development. That section,
enacted in 1990, permits a protest if the developer provides evidence of arrangements made
to ensure performance of the condition if it is upheld. The developer must also serve notice of
the protest on the agency and the protest must be filed at the time the condition is approved or
within 90 days after it is imposed and initiate a legal action to review or attack the condition
within 180 days after the date of imposition.
The Legislature otherwise indicated approval of and codified the Pfeiffer rule in subdivision
(d) of Government Code section 66020, a provision which denies any further review rights
if the procedures outlined in the statute are not followed: “Thereafter, notwithstanding any
other law to the contrary, all persons are barred from any action or proceeding or any defense
of invalidity or unreasonableness of the imposition.”



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=19CALIF3D505&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_510&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_510 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=19CALIF3D505&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_510&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_510 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977103200&pubNum=661&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=212CAAPP3D642&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_654 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=212CAAPP3D642&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_654 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1094.5&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1094.5&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=69CAAPP3D74&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_78&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_78 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977103125&pubNum=227&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=69CAAPP3D78&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_78&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_78 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=69CAAPP3D78&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_78&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_78 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=69CAAPP3D74&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=172CAAPP3D914&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=172CAAPP3D914&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985148395&pubNum=227&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS66020&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS66020&originatingDoc=I9e51007efaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Hensler v. City of Glendale, 8 Cal.4th 1 (1994)
876 P.2d 1043, 32 Cal.Rptr.2d 244


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 19


In the face of case law which unanimously and repeatedly has rejected his arguments, plaintiff,
and amicus curiae Pacific Legal Foundation, cite only Golden Cheese Co. v. Voss (1991) 230
Cal.App.3d 727 [281 Cal.Rptr. 6022] (Golden Cheese II) as California authority for maintaining
an inverse condemnation action without seeking exemption from a restrictive administrative
regulation, and, if unsuccessful, seeking a judicial determination that application of the law or
regulation will effect a constitutionally impermissible taking if compensation is not paid. The case
does not support petitioner. The case did not involve land-use regulation and the administrative
and judicial remedies which are available to, and must be exhausted by, landowners who claim
that such regulation effects a taking.


The court did state in Golden Cheese II that the plaintiff in that case could state an inverse
condemnation cause of action without challenging the validity of the administrative order in issue
there. However, plaintiff overlooks both the context of that statement and the fact that a complaint
challenging the validity of the order had been filed with the inverse condemnation complaint.


Golden Cheese II, on which plaintiff relies, followed the decision of the Court of Appeal in Golden
Cheese Co. v. Voss (1991) 230 Cal.App.3d 547 [281 Cal.Rptr. 587] (Golden Cheese I), a companion
case in which the trial court had upheld the validity of a milk marketing plan. The Court of
Appeal had affirmed the judgment which denied a petition for writ of mandate. The challenged
plan fixed the minimum price for milk used for cheese. The court held that the order was a valid
exercise of the discretion given to the director by the Milk Stabilization Act (Food & Agr. Code,
§ 61801 et seq.). The new formula for pricing the milk, which the trial court and the Court of
Appeal upheld, included a manufacturing cost allowance. The Director of the Department of Food
and Agriculture found that Golden Cheese was one of the three highest-cost plants, and was not
reasonably efficient. The formula adopted did not accommodate the costs of manufacturing in the
Golden Cheese plant and, as a result, did not permit Golden Cheese to pass on all of the costs of
milk. The Court of Appeal nonetheless upheld the formula.


Golden Cheese II was an appeal from a judgment for defendant entered after the trial court
sustained without leave to amend a demurrer to an *21  inverse condemnation complaint. In the
inverse condemnation action, the company claimed that the price fixing order and a conclusion
of the Director of the Department of Food and Agriculture that operation of the Golden Cheese
plant was contrary to the economic health of the dairy industry brought about a regulatory taking
of its business. Golden Cheese based its taking argument on allegations that the director's actions
did not allow it to recover its costs and destroyed any viable economic interest it had in its plant
and property. The trial court sustained a demurrer without leave to amend on the ground that the
plaintiff did not challenge the validity of the marketing order. The Court of Appeal concluded
that this was error because the action challenged the marketing order as applied. Therefore, the
court reasoned, Golden Cheese had stated or could state an “as applied” cause of action in inverse
condemnation without alleging the invalidity of the director's order.
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There is nothing remarkable in that conclusion. An otherwise valid statute or regulation may be
invalid as applied to a particular property if compensation is not paid. The Court of Appeal noted
that the validity of the order had been challenged in the companion case, and that the action did not
involve regulation of real property. Nothing in the opinion suggests that the demurrer to the Golden
Cheese complaint asserted a procedural bar to the action based on failure to exhaust available
administrative and judicial remedies. And, of course, the case did not involve any issue with respect
to a statute of limitations.


Moreover, the actual holding in Golden Cheese II was that the holding in Golden Cheese I was res
judicata on the question of whether the pricing formula was reasonable. Because it was, Golden
Cheese had no reasonable investment-backed expectations to any particular milk price level, and
there had been no taking of its property. Golden Cheese II thus offers no support for plaintiff's
argument that he may bypass proper administrative and judicial remedies, and avoid an expressly
applicable statute of limitations, when the alleged regulatory taking occurs through application of
ordinances adopted pursuant to the Subdivision Map Act.


C. The Applicable Statute of Limitations.
(9a) Relying on his theory that an inverse condemnation action may be pursued without seeking
administrative relief from the land-use regulation which restricts development, followed by
judicial review of the final administrative decision, plaintiff argues that the Court of Appeal erred
in rejecting his claim that application of the Glendale ordinance to his property was a “continuous
wrong” for which a new cause of action arises each day the city *22  fails to compensate him. He
contends that this must be the rule or property owners cannot know the point in time at which the
taking occurs and the statute of limitations commences running.


The Court of Appeal did not err in this respect. If the challenge is to the facial validity of a
land-use regulation, the statute of limitations runs from the date the statute becomes effective.
Government Code section 65009 establishes a 120-day period of limitation for such actions. 10


By contrast, if the challenge is to the application of the regulation to a specific piece of property,
the statute of limitations for initiating a judicial challenge to the administrative action runs from
the date of the final adjudicatory administrative decision. 11  Government Code section 66499.37
establishes a 90-day period of limitation for these actions. Thus, there is no uncertainty regarding
the commencement of the period. Whether the complaint is deemed a facial challenge or an applied
challenge, it is untimely.


10 Government Code section 65009, subdivision (c): “Except as provided in subdivision (d), no
action or proceeding shall be maintained in any of the following cases by any person unless
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the action or proceeding is commenced and service is made on the legislative body within
120 days after the legislative body's decision:
“(2) To attack, review, set aside, void, or annul the decision of a legislative body to adopt
or amend a zoning ordinance.”


11 When that decision involves approval of a subdivision map, the “final administrative
decision is the final administrative action approving or rejecting the tentative map, an
adjudicatory decision,” since approval of a final map which substantially complies with the
previously approved tentative map is a mandatory ministerial act. (Gov. Code, § 66474.1;
Griffis v. County of Mono (1985) 163 Cal.App.3d 414, 426-427 [209 Cal.Rptr. 519];
Soderling v. City of Santa Monica (1983) 142 Cal.App.3d 501, 506 [191 Cal.Rptr. 140].)


Stone v. City of Los Angeles (1975) 51 Cal.App.3d 987 [124 Cal.Rptr. 822], on which plaintiff
relies for his argument that he has suffered a continuous wrong, does not support that claim. Stone
was an action for loss of use of property caused by precondemnation delays after the defendant
city had announced its intent to condemn the property. The Court of Appeal was not dealing with
a taking which, allegedly, was complete at the time the action was filed.


Plaintiff argues alternatively that Code of Civil Procedure sections 318, 319, or 338 apply. They
do not. They are applicable only if no “different limitation is prescribed by statute.” (Code Civ.
Proc., § 312.) Government Code section 66499.37 is a “different limitation” which now governs
actions in which such issues are raised.


(10) To determine the statute of limitations which applies to a cause of action it is necessary to
identify the nature of the cause of action, i.e., the “gravamen” of the cause of action. ( *23  Leeper
v. Beltrami (1959) 53 Cal.2d 195, 214 [1 Cal.Rptr. 12, 347 P.2d 12, 77 A.L.R.2d 803]; San Filippo
v. Griffiths (1975) 51 Cal.App.3d 640, 645 [124 Cal.Rptr. 399].) “[T]he nature of the right sued
upon and not the form of action nor the relief demanded determines the applicability of the statute
of limitations under our code.” (Maguire v. Hibernia S.& L. Soc. (1944) 23 Cal.2d 719, 733 [146
P.2d 673, 151 A.L.R. 1062].)


“The 'patent legislative objective' of [section 66499.37] is to ensure that judicial resolution of
Subdivision Map Act disputes occurs 'as expeditiously as is consistent with the requirements of due
process of law.' ” (Hunt v. County of Shasta (1990) 225 Cal.App.3d 432, 442 [275 Cal.Rptr. 113].)
(9b) As the Court of Appeal recognized here and in Hunt, section 66499.37 applies by its terms
to any action involving a controversy over or arising out of the Subdivision Map Act. Therefore,
if this is a claim arising out of application of a land-use regulation authorized by that act, section
66499.37 applies. Plaintiff seeks to avoid application of section 66499.37 by arguing he does not
challenge the validity of the Glendale ordinance. He seeks only compensation for the taking he
alleges was effected by the ordinance. He contends on that basis that the statutes of limitation
found in the Code of Civil Procedure govern this action. We disagree.
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Relying on Baker v. Burbank-Glendale-Pasadena Airport Authority (1985) 39 Cal.3d 862, 867
[218 Cal.Rptr. 293, 705 P.2d 866], plaintiff asserts that the five-year period of limitation established
by Code of Civil Procedure sections 318 and 319 applies to this action.


Baker, supra, 39 Cal.3d 862, did not involve a limitation on development, however. There the
action was one for an alleged continuing nuisance caused by noise, smoke, and vibration from
aircraft taking off and landing at defendants' nearby airport. The court deemed the gravamen of
the cause of action to be one for an invasion of the plaintiffs property, and on that basis concluded
that the five-year statute of limitations of Code of Civil Procedure sections 318 and 319 applied.


The court did not hold in Baker that all actions styled by the plaintiff as actions for inverse
condemnation are subject to the five-year statute of limitations. In ruling that the five-year statute
applied to that action it relied on Frustuck v. City of Fairfax (1963) 212 Cal.App.2d 345, 374 [28
Cal.Rptr. 357]. In Frustuck, an inverse condemnation action was based on a physical invasion of
the plaintiff's property by defendant city, whose agents enlarged a drainage ditch on the property
and created a berm by piling up dirt, debris, rock and other material on the property. In concluding
that the five-year statute applied, rather than the three-year statute for trespass, the Court of Appeal
reasoned that the area in issue had been taken for public use. Unlike *24  the present action, both
Baker and Frustuck were actions based on physical invasion of the property.


There is no basis for a conclusion that Code of Civil Procedure sections 318, 319, or 338 govern
this action, therefore. The complaint does not allege facts to establish that title to the land was
affected by enactment of the ordinance or that a physical invasion of the land took place.


Assuming, arguendo, that plaintiff's complaint alleges facts adequate to establish a taking of 40
percent of his property either by virtue of the enactment of the ridge line ordinance or by the
restrictions administratively imposed on development under the authority of the ordinance, the
complaint is untimely. 12  If this action were deemed a facial challenge to the Glendale ordinance
predicated on a theory that the mere enactment of the Glendale ordinance worked a taking of
plaintiff's property, it would be untimely even under Frustuck as the complaint was filed more
than five years after the ordinance was enacted. Moreover, as the State of California points out in
its amicus curiae brief, since Frustuck was decided the Legislature has adopted not only section
66499.37, but also section 65009, a 120-day statute of limitations specific to challenges to the
facial validity of zoning ordinances. 13


12 The state, appearing as amicus curiae, argues that an ordinance or regulation which
purports to deny affected property owners any economically feasible use of property without
provision for compensation is invalid. The basis for this argument is that article I, section
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19 of the California Constitution requires that compensation be paid for any taking. It
follows, the state argues, that an owner may not compel the government to compensate the
owner for action purportedly taken under an invalid statute. We agree that if an ordinance
reflected legislative intent to take property in this manner and did not include a provision
for compensation it would be invalid. It is unlikely that an ordinance which merely regulates
the use of property would reflect such an intent, however. The state's argument does not
acknowledge the possibility that a zoning or land-use ordinance or regulation which makes
no provision for payment of compensation may be invalid as applied to one or more parcels
within the overall area subject to the ordinance or regulation, but valid as to others.


13 Section 66499.37 was amended in 1980 to reduce the limitations period from 180 days
to 90 days. Elsewhere in that legislation the Legislature explained that changes in the law
were needed to expedite the permit process and thereby encourage the development of new
housing. (Stats. 1980, ch. 1152, § 10 et seq., p. 3796; see now Gov. Code, § 65913.)


When the gravamen of the cause of action is a claim that a land-use ordinance or regulation
enacted under the authority of the Subdivision Map Act, or administrative actions taken pursuant
to such an ordinance or regulation, has had the effect of “taking” the plaintiff's property without
compensation, the action necessarily challenges the validity either of the ordinance or regulation
or of the acts taken by the local agency or appeal board pursuant to the ordinance or regulation.
This follows because, as we have explained above, only if the ordinance or regulation would be
invalid on its *25  face or as applied unless compensation is paid to an affected landowner is a
claim in inverse condemnation meritorious. Therefore, the constitutional validity of the ordinance
as it affects the plaintiff's property must be litigated in any inverse condemnation action which
does not allege that a taking has already been judicially established.


Section 66499.37 mandates that: “Any action or proceeding to attack, review, ... the decision of
an advisory agency, appeal board or legislative body concerning a subdivision, ... or to determine
the reasonableness, legality or validity of any condition attached thereto, shall not be maintained
by any person unless such action or proceeding is commenced and service of summons effected
within 90 days after the date of such decision. Thereafter all persons are barred from any such
action or proceeding or any defense of invalidity or unreasonableness of such decision or of such
proceedings, acts or determinations.” (Italics added.)


This section is not, as plaintiff argues, limited to actions for specific relief. It includes actions for
compensation for a regulatory taking because the validity of the ordinance or its application to
the plaintiff's property, if uncompensated, must be determined in the action—i.e., the court must
determine if there has been a taking. Before he or she is entitled to any relief, either compensation
or exemption of the property from the development restriction, the plaintiff must establish that
the ordinance, regulation, or administrative action is not lawful or constitutionally valid if no
compensation is paid. The action therefore comes within the broad language of section 66499.37.
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Had plaintiff exhausted his administrative remedies by first seeking a variance and pursuing an
administrative appeal challenging the permit conditions, and made his claim that the administrative
actions constituted a taking in a petition for writ of mandate seeking review of the agency action
filed pursuant to Code of Civil Procedure section 1094.5, 14  the application of section 66499.37
could not be questioned. His action would be one to attack a decision of an appeal board, or, if no
administrative appeal is available under the Glendale ordinance, an action of the administrative
agency, concerning a subdivision, and the act done prior to that decision. It would clearly be
an action to determine the validity of the permit conditions. 15  A plaintiff may not avoid the
application of section 66499.37 by electing to *26  forego raising his claim in the administrative
mandamus proceeding in which the owner must exhaust administrative remedies for an erroneous,
excessive, or unreasonable restriction on development. If the taking claim is not asserted in that
proceeding, the challenge to the validity of the administrative action must be resolved in the inverse
condemnation action in order to determine if compensation is due, and to allow the administrative
agency or local government the opportunity to rescind the land-use restriction or its application to
the plaintiff's property. A court cannot determine that compensation is due on allegations like those
of plaintiff's complaint without determining if the development restriction is a taking. It must,
necessarily, rule on the validity of the ordinance, regulation, or administrative act under which
development is restricted.


14 See South Coast Regional Com. v. Gordon (1977) 18 Cal.3d 832 [135 Cal.Rptr. 781, 558
P.2d 867]; State of California v. Superior Court, supra, 12 Cal.3d 237; Abelleira v. District
Court of Appeal (1941) 17 Cal.2d 280, 292 [109 P.2d 942, 132 A.L.R. 715] (“[T]he rule is
that where an administrative remedy is provided by statute, relief must be sought from the
administrative body and this remedy exhausted before the courts will act.”).


15 Glendale might have demurred on the basis that plaintiff failed to state a cause of action, the
omission being the absence of allegations that administrative remedies had been exhausted or
to establish an exception to that requirement. (See Hittle v. Santa Barbara County Employees
Retirement Assn. (1985) 39 Cal.3d 374, 384 [216 Cal.Rptr. 733, 703 P.2d 73]; County of
Contra Costa v. State of California (1986) 177 Cal.App.3d 62 [222 Cal.Rptr. 750].)


In sum, when there has been no prior determination that the plaintiff's property has been taken by
virtue of governmental action authorized by the Subdivision Map Act, a court hearing an inverse
condemnation action based on that action must determine whether, on its face or as applied, the
ordinance or regulation would be invalid if the property owner is not compensated for the claimed
taking.


The gravamen of plaintiff's cause of action is therefore a claim that the Glendale ordinance is
invalid on its face or as applied because, through the authority of that ordinance and/or regulations
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enacted under it, the city has taken his property without compensation. Plaintiff cannot transform
the action into one which does not challenge the validity of the ordinance, regulations, and
administrative actions by acquiescing in the taking, assuming the validity of those actions, and
seeking only damages. The election is not his, but the city's. Under a cause of action such as that
stated by the complaint in this case, regardless of the title attached to the cause of action or the
remedy sought, the plaintiff must prove that the ordinance and regulations as applied have worked
a “taking” of the plaintiff's property and that the plaintiff has not been compensated.


Viewed from this perspective it is apparent that section 66499.37 governs the time within which
this action should have been initiated. Both the statutory language and the legislative history of the
section lead to a conclusion that this section, not Code of Civil Procedure section 318 or section
319, is applicable.


Every appellate decision which has considered the issue in a case involving a controversy related
to a subdivision has held that section 66499.37 is *27  applicable no matter what the form
of the action. (See Presenting Jamul v. Board of Supervisors (1991) 231 Cal.App.3d 665 [282
Cal.Rptr. 564] [declaratory relief action challenging denial of request to toll expiration date of
tentative subdivision map]; Hunt v. County of Shasta, supra, 225 Cal.App.3d 432, 442 [action for
declaratory relief that subdivision parcels complied with Subdivision Map Act and mandate to
compel issuance of certificate of compliance]; Griffis v. County of Mono, supra, 163 Cal.App.3d
414 [action challenging approval of final subdivision map]; Kirk v. County of San Luis Obispo
(1984) 156 Cal.App.3d 453 [202 Cal.Rptr. 606] [action to compel issuance of certificate of
compliance with Subdivision Map Act]; Soderling v. City of Santa Monica, supra, 142 Cal.App.3d
501 [mandate to compel city to approve final subdivision maps]; Resource Defense Fund v. County
of Santa Cruz (1982) 133 Cal.App.3d 800 [184 Cal.Rptr. 371] [action for mandamus and injunctive
relief challenging county's approval of land division]; Camp v. Board of Supervisors (1981)
123 Cal.App.3d 334 [176 Cal.Rptr. 620] [consolidated mandate and declaratory relief actions
challenging approval of tentative maps for two subdivisions]; Kriebel v. City Council (1980)
112 Cal.App.3d 693 [169 Cal.Rptr. 342] [mandate challenging action approving neighboring
residential development]; Timberidge Enterprises, Inc. v. City of Santa Rosa (1978) 86 Cal.App.3d
873, 886 [150 Cal.Rptr. 606] [action to invalidate resolution permitting imposition of school impact
fee condition on building permits and to recover fees].)


As the court held in Timberidge Enterprises, Inc. v. City of Santa Rosa, supra, 86 Cal.App.3d 873,
886, the “clear language” of section 66499.37 “manifests a legislative purpose that a decision such
as that of the City, approving a subdivision map and attaching a condition thereto, shall be judicially
attacked within [the limitation period of section 66499.37], or not at all.” (Original italics.)


(11) The purpose of statutes and rules which require that attacks on land-use decisions be brought
by petitions for administrative mandamus, and create relatively short limitation periods for those
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actions, and actions which challenge the validity of land use statutes, regulations, and/or decisions,
is to permit and promote sound fiscal planning by state and local governmental entities. As the
Court of Appeal explained in Patrick Media Group, Inc. v. California Coastal Com., supra, 9
Cal.App.4th 592, 612: “The requirement that challenges to administrative actions constituting
takings be brought initially by administrative mandamus assures that the administrative agency
will have the alternative of changing a decision for which compensation might be required. If no
such early opportunity were given, and instead, persons were permitted to stand by in the face of
administrative actions alleged to be injurious or confiscatory, and three or five years later, claim
monetary compensation on the theory that the administrative action resulted *28  in a taking for
public use, meaningful governmental fiscal planning would become impossible.”


(9c) And, as the court observed in California Coastal Com. v. Superior Court (Ham), supra,
210 Cal.App.3d 1488, 1496, if an owner were permitted to bypass the administrative mandamus
remedy and delay initiating an inverse condemnation action for almost five years “[i]n given
cases and certainly in the aggregate, the financial burden on the state could be overwhelming.”
Although the 90-day limitation period is short, it is, as was the 60-day review period of Public
Resources Code section 30801 at issue in Ham, the period “operates less as a limitations period
and more as a time limit for seeking review of the ruling of another tribunal.... Where review
is sought of a Commission decision, there is no question when the 60-day period begins to run.
The property owner has no need to 'discover' anything.... [T]he Legislature had every reason to
conclude that 60 days provides ample time for a property owner to decide whether to challenge an
adverse Commission decision.” (210 Cal.App.4th at pp. 1496-1497, fn. omitted.) The same may
be said of section 66499.37 and actions seeking review of local agency decisions applying land-
use regulations.


Section 66499.37 is not unique in establishing a requirement that challenges to the actions of an
administrative agency be brought promptly. In addition to that section and Public Resources Code
section 30801, the following statutes establish such requirements: Code of Civil Procedure section
1094.5 (administrative mandamus—90 days); Public Resources Code section 21167 (California
Environmental Quality Act decisions—30-180 days); Government Code sections 65901, 65903,
65907 (variances, conditional use and permits, board of zoning adjustment—90 days).


Section 66499.37 governs this action.


D. Other Claims.
Plaintiff argues for the first time in this court that it was error to sustain Glendale's demurrer
without leave to amend because, had leave been granted, he could have added allegations that the
tentative subdivision maps for the property were filed on October 1, 1986; he sold the property on
December 21, 1986, and the final subdivision maps were approved on or about October 19, 1988,
and April 27, 1989. This argument was not made in the Court of Appeal and is not among the
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issues presented in the petition for review. Moreover, we fail to see how such amendment would
have stated a cause of action. If there were a compensable taking of an interest plaintiff had in the
land, it must necessarily have occurred before he sold the property. *29


Plaintiff's theory may be that a landowner may convert his rights to challenge an uncompensated
regulatory taking into an inverse condemnation action by selling the property before seeking
administrative relief, either without applying for a development permit or during the permit
process. We disagree for the reasons stated above. A court cannot determine if application of a
land-use restriction will constitute a taking until a final administrative decision has been made
regarding the use of the property. A potential diminution of value as a result of rezoning or land-
use restrictions is not necessarily a taking.


Plaintiff also claims that the right to sue in inverse condemnation for regulatory takings had been
abolished in California as a result of this court's holding in Agins v. City of Tiburon, supra, 24 Cal.3d
266, and was not revived until the decision in First Lutheran Church v. Los Angeles, supra, 482
U.S. 304, “overruled” Agins in 1987. That assertion not only misstates the impact of First Lutheran
Church, but assumes that plaintiff had a right to initiate an action in inverse condemnation without
first challenging the development restrictions of which he complains. As we have shown above,
that assumption is unwarranted. Nothing in Agins precluded an action challenging application of
the Glendale ordinance to plaintiff's property, or seeking damages in an inverse condemnation
action if the ordinance was found to be invalid absent compensation and the city nonetheless denied
plaintiff the right to develop the ridge-line property. Plaintiff had a remedy by which he could have
avoided the restrictions brought about by the Glendale ordinance or obtained compensation for
their imposition if their impact constituted a taking unless compensation was paid. He elected to
forego both a judicial determination that the restrictions would constitute a compensable taking,
and the remedy the state provides.


III. Disposition
The judgment of the Court of Appeal is affirmed.


Lucas, C. J., Mosk, J., Kennard, J., Arabian, J., George, J., and Anderson, J., *  concurred.
* Presiding Justice, Court of Appeal, First Appellate District, Division Four, assigned by the


Acting Chairperson of the Judicial Council.


Appellant's petition for a rehearing was denied September 22, 1994, and the opinion was modified
to read as printed above.
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34 Cal.4th 254
Supreme Court of California


In re Michael Lee JENNINGS on Habeas Corpus.


No. S115009.
|


Aug. 23, 2004.


Synopsis
Background: Defendant was convicted in the Superior Court, Sacramento County, No.
00M07614, Gail D. Ohanesian, J., of statutory misdemeanor offense of purchasing an alcoholic
beverage for a person under 21 who thereafter proximately caused great bodily injury. Defendant
appealed. The Superior Court, Appellate Division, affirmed and certified the case for transfer to
the Court of Appeal. The Court of Appeal declined certification. Defendant petitioned for writ of
habeas corpus. The Supreme Court issued an order to show cause on the petition, returnable to
the Court of Appeal. The Court of Appeal denied the writ of habeas corpus, ruling that the statute
did not require defendant's knowledge that the person for whom he purchased the alcohol was
under age 21.


Holdings: The Supreme Court, Werdegar, J., held that:


[1] statute prohibiting the purchasing of alcohol for an underage person did not require proof of
knowledge or intent on the part of defendant to establish a violation, and


[2] defendant was entitled to raise a mistake of fact defense concerning the person's age.


Petition for writ of habeas corpus granted, and case remanded to superior court.


Opinion, 131 Cal.Rptr.2d 233, superseded.


West Headnotes (15)


[1] Statutes Language and intent, will, purpose, or policy
Statutes Plain Language;  Plain, Ordinary, or Common Meaning
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To determine the meaning of a statute, the court looks to the intent of the Legislature
in enacting the law, being careful to give the statute's words their plain, commonsense
meaning.


11 Cases that cite this headnote


[2] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Extrinsic Aids to Construction
If the language of a statute is not ambiguous, the plain meaning controls and resort to
extrinsic sources to determine the Legislature's intent is unnecessary.


10 Cases that cite this headnote


[3] Statutes Context
Statutes Statutory scheme in general
In interpreting a statutory code section, the court must interpret the section in context with
the entire statute and the statutory scheme.


6 Cases that cite this headnote


[4] Alcoholic Beverages Underage Persons
Statute prohibiting the furnishing of alcohol to an underage person applies to any situation
in which an individual purchases alcoholic beverages for an underage person. West's
Ann.Cal.Bus. & Prof.Code § 25658(c).


2 Cases that cite this headnote


[5] Statutes Purpose and intent;  unambiguously expressed intent
Where the words of the statute are clear, the court may not add to or alter them to
accomplish a purpose that does not appear on the face of the statute or from its legislative
history.


6 Cases that cite this headnote


[6] Alcoholic Beverages Intent, knowledge, or good faith of provider
To obtain a conviction under statute prohibiting the furnishing of alcohol to an underage
person, the People need not prove the offender knew the person to whom he or she
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furnished, sold, or gave an alcoholic beverage was in fact not yet 21 years old. West's
Ann.Cal.Bus. & Prof.Code § 25658(a).


[7] Criminal Law Criminal Intent and Malice
Criminal Law Negligence;  recklessness
So basic is the requirement that there must be a union of act and wrongful intent or criminal
negligence, that it is an invariable element of every crime unless excluded expressly or
by necessary implication.


4 Cases that cite this headnote


[8] Criminal Law Acts prohibited by statute
For certain types of penal laws, often referred to as public welfare offenses, the Legislature
does not intend that any proof of scienter or wrongful intent be necessary for conviction;
such offenses generally are based upon the violation of statutes which are purely regulatory
in nature and involve widespread injury to the public.


10 Cases that cite this headnote


[9] Criminal Law Acts prohibited by statute
Criminal Law Negligence;  recklessness
In determining whether a penal statute requires that the prosecution prove some form of
guilty intent, knowledge, or criminal negligence, courts commonly take into account:(1)
the legislative history and context; (2) any general provision on mens rea or strict liability
crimes; (3) the severity of the punishment provided for the crime; (4) the seriousness of
harm to the public that may be expected to follow from the forbidden conduct; (5) the
defendant's opportunity to ascertain the true facts; (6) the difficulty prosecutors would
have in proving a mental state for the crime; and (7) the number of prosecutions to be
expected under the statute.


12 Cases that cite this headnote


[10] Courts Previous Decisions as Controlling or as Precedents
An opinion is not authority for propositions not considered.


1 Case that cites this headnote
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[11] Alcoholic Beverages Intent, knowledge, or good faith of provider
Statute prohibiting the purchasing of alcohol for an underage person does not require proof
of knowledge or intent on the part of defendant to establish a violation; the legislative
history and context of the statute, along with the seriousness of the harm to the public,
demonstrate that no knowledge that the accused knew that the person was under 21 years
of age should be imposed. West's Ann.Cal.Bus. & Prof.Code § 25658(c).


5 Cases that cite this headnote


[12] Statutes Subject or purpose
Where a statute, with reference to one subject contains a given provision, the omission of
such provision from a similar statute concerning a related subject is significant to show
that a different legislative intent existed with reference to the different statutes.


30 Cases that cite this headnote


[13] Criminal Law Criminal Intent and Malice
For crimes which impose severe punishment, the usual presumption that a defendant must
know the facts that make his or her conduct illegal should apply.


[14] Criminal Law Ignorance or mistake of fact
Although the People, in a prosecution for purchasing alcohol for an underage person who
thereafter caused great bodily injury or death, did not have to prove that defendant knew
the person was under 21 years of age, defendant was entitled to raise a mistake of fact
defense concerning the person's age. West's Ann.Cal.Bus. & Prof.Code § 25658(c).


See 2 Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Crimes Against Public Peace
and Welfare, § 291; Cal. Jur. 3d, Alcoholic Beverages, § 55.


15 Cases that cite this headnote


[15] Criminal Law Ignorance or mistake of fact
As a general matter, a mistake of fact defense is not available unless the mistake disproves
an element of the offense.


29 Cases that cite this headnote
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Attorneys and Law Firms


***647  **908  Rothschild, Wishek & Sands, Kelly Lynn Babineau and M. Bradley Wishek,
Sacramento, for Petitioner Michael Lee Jennings.


Bill Lockyer, Attorney General, Manuel M. Medeiros, State Solicitor General, Robert R.
Anderson, Chief Assistant Attorney General, Jo Graves, Assistant Attorney General, Carlos A.
Martinez, Mathew Chan, Janet Neeley, David Andrew Eldridge, Stephen G. Herndon and Rachelle
A. Newcomb, Deputy Attorneys General; Robert A. Ryan, Jr., County Counsel, and James G.
Wright, Deputy County Counsel, for Respondent State of California.


Opinion


WERDEGAR, J.


*259  Petitioner invited some guests to his home and served them alcoholic beverages. One of
the guests, only 19 years old, after leaving the party caused an automobile accident resulting in
serious injury. Charged with violating Business and Professions Code 1  section 25658, subdivision
(c) (section 25658(c)), which prohibits the purchase of an alcoholic beverage for someone under
21 years old who, after drinking, proximately causes death or great bodily injury, petitioner sought
to defend against the charge by claiming he did not know his guest was under the legal drinking
age and in fact believed he was over 21 years old. The trial court and two levels of appellate courts
ruled that because knowledge of age is not an element of the crime, a mistake of fact as to age is
not a defense. We agree the People need not prove knowledge of age to establish a violation of
section 25658(c), but we conclude petitioner was entitled to defend against the charge by claiming
a mistake of fact as to age. Accordingly, we reverse the judgment.


1 All further statutory references are to the Business and Professions Code unless otherwise
stated.


FACTS 2


2 Petitioner waived his right to a jury trial and submitted his case on the police report. The
facts are drawn largely from that report.


On May 30, 2000, petitioner Michael Jennings, a supervisor for Armor Steel Company in Rio
Linda, invited coworkers Charles Turpin, Curtis Fosnaugh, Daniel Smith and Donald Szalay to
his home to view a videotape demonstrating some new machinery the company was to obtain.



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0399952401&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0214711701&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0351845001&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0188347101&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0320626501&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0105894001&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0105894001&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0460886701&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0386792101&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=MC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0144545001&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0107474001&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0107474001&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0119521301&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0293326301&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0293326301&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0252859201&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS25658&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS25658&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS25658&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS25658&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 





In re Jennings, 34 Cal.4th 254 (2004)
95 P.3d 906, 17 Cal.Rptr.3d 645, 04 Cal. Daily Op. Serv. 7765...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6


Szalay stopped at a convenience store and bought a 12–pack of beer to bring to the gathering. At
petitioner's direction, his wife went to a store and purchased another 12–pack of beer. The five
men sat in the garage and drank beer.


Some time later, the men went into the house where they watched the videotape and drank more
beer. Around 6:00 p.m., the party broke up. Fosnaugh left driving a white Ford pickup truck. Turpin
then left driving his Volkswagen Beetle, accompanied by Smith. Fosnaugh stopped at a stop sign
at the intersection of E Street and 20th Street in Rio Linda. Turpin, intending to overtake and pass
Fosnaugh on the left without stopping at the intersection, drove on the wrong side of the ***648
road. By his own estimate, Turpin was driving around 55 miles per hour. Unaware of Turpin's
intention to pass on the left, Fosnaugh attempted to make a left turn, resulting in a major collision
and serious injuries to Turpin, Smith and Fosnaugh.


*260  Turpin, who had to be pried from his car with the Jaws of Life, told police responding to
the scene that he drank about seven beers between 4:00 and 6:00 p.m. The results of a preliminary
alcohol screening test indicated Turpin had a blood-alcohol concentration of .124 percent. Later
at the hospital, a blood test determined Turpin's blood-alcohol concentration to be .16 percent.
Turpin was 19 years old. Fosnaugh was 20 years old.


Petitioner was charged with violating section 25658(c), purchasing alcohol for someone under 21
years old who consumes it and “thereby proximately causes great bodily injury or death to himself,
herself, or any other person.” The People moved in limine to exclude evidence that petitioner was
unaware Turpin was not yet 21 years of age. Petitioner opposed the motion and made an offer of
proof that he was ignorant of Turpin's age. Specifically, petitioner alleged that a few weeks before
the accident, he was with several coworkers drinking beer in front of a local **909  market after
work when a police officer arrived and confronted Turpin, who was holding a beer. Petitioner
alleged he heard Turpin tell the officer he was 22 years old. In addition, petitioner alleged that,
although he was Turpin's supervisor, he did not process Turpin's employment application (which
did not, in any event, have a space for the applicant's age), and Turpin's employment file did not
have a photocopy of his driver's license.


The trial court granted the People's motion, ruling that section 25658(c) was a strict liability offense
and ignorance of Turpin's age was not a defense. Petitioner then submitted the case on the police
report subject to a reservation of the right to challenge on appeal the correctness of the trial court's
evidentiary ruling. The trial court found petitioner guilty as charged. The court sentenced him to
six months in jail, with sentence suspended and probation granted on conditions including service
of 60 days in jail.
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DISCUSSION


A. Background
The regulation of alcoholic beverages in this country has taken a long and twisting path (see U.S.
Const., 18th Amend. [prohibiting “the manufacture, sale, or transportation of intoxicating liquors”
within the U.S.]; id., 21 st Amend. [repealing the 18th Amend.] ), but regulation has now devolved
to the states, who “enjoy broad power under § 2 of the Twenty-first Amendment to regulate the
importation and use of intoxicating liquor within their borders.” (Capital Cities Cable, Inc. v.
Crisp (1984) 467 U.S. 691, 712, 104 S.Ct. 2694, 81 L.Ed.2d 580.) One active area of California's
regulation of alcoholic beverages concerns underage drinkers. No citation to authority is necessary
to establish that automobile accidents by underage drinkers lead to the injuries *261  and deaths of
thousands of people in this country every year. Nevertheless, the statistics are sobering. “In 2002,
24% of drivers ages 15 to 20 who died in motor vehicle crashes had been drinking alcohol.” (http://
www.cdc.gov/ncipc/factsheets/drving.htm [as of Aug. 23, 2004].) “Analysis of data from 1991
—1997 found that, consistently, more than one in three teens reported they had ridden with a
driver who had been drinking alcohol in the past month. One in six reported having driven after
drinking alcohol within the same one-month time period.” (http:// www.cdc.gov/ncipc/factsheets/
teenmvh.htm ***649  [as of Aug. 23, 2004].) “In 2002, 25 percent of 16—20–year–old passenger
vehicle drivers fatally injured in crashes had high blood alcohol concentrations (0.08 percent or
more). Teenage drivers with BACs in the 0.05–0.08 percent range are far more likely than sober
teenage drivers to be killed in single-vehicle crashes—17 times more likely for males, 7 times
more likely for females. At BACs of 0.08–0.10, risks are even higher, 52 times for males, 15 times
for females.” (http:// www.hwysafety.org/safety%5Ffacts%20qanda/underage.htm [as of Aug. 23,
2004].)


Given these facts, that our laws shield young people from the dangers of excess alcohol
consumption is no surprise. Our state Constitution establishes the legal drinking age at 21, three
years past the age of legal majority (see, e.g., Cal. Const., art. II, § 2 [must be at least 18 years
old to vote]; Fam.Code, § 6500 [a “minor” is one under 18 years old]; Prob.Code, § 3901, subd.
(a) [“adult” defined as one “who has attained the age of 18 years”] ), both for purchases and
personal consumption at on-sale premises. (Cal. Const., art. XX, § 22.) The “likely purpose” of
this constitutional provision “is to protect such persons from exposure to the ‘harmful influences'
associated with the consumption of such beverages.” (Provigo Corp. v. Alcoholic Beverage Control
Appeals Bd. (1994) 7 Cal.4th 561, 567, 28 Cal.Rptr.2d 638, 869 P.2d 1163.)


The Legislature has implemented this constitutional mandate in a number of ways. For example,
section 25658, subdivision (a) (§ 25658(a)) makes it a misdemeanor to sell or furnish an alcoholic
beverage to any person under the age of 21 years. Section 25658, subdivision (b) makes it a
misdemeanor for an underage person to buy alcohol or consume an alcoholic beverage in any on-
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sale premises. Under a new law enacted in 2003, a parent who permits his or her minor child to
drink an intoxicating beverage can under **910  some circumstances be guilty of a misdemeanor.
(§ 25658.2.) 3


3 Section 25658.2 provides: “(a) A parent or legal guardian who knowingly permits his or her
child, or a person in the company of the child, or both, who are under the age of 18 years,
to consume an alcoholic beverage or use a controlled substance at the home of the parent or
legal guardian is guilty of [a] misdemeanor if all of the following occur:
“(1) As the result of the consumption of an alcoholic beverage or use of a controlled substance
at the home of the parent or legal guardian, the child or other underage person has a blood-
alcohol concentration of 0.05 percent or greater, as measured by a chemical test, or is under
the influence of a controlled substance.
“(2) The parent knowingly permits that child or other underage person, after leaving the
parent's or legal guardian's home, to drive a vehicle.
“(3) That child or underage person is found to have caused a traffic collision while driving
the vehicle.”


*262  Of course, an underage person creates a potentially deadly situation when he or she drives
after imbibing. Addressing that situation, the Legislature has provided penalties for persons under
the age of 21 who drive with a blood-alcohol concentration much less than that prohibited for
persons over 21 years old. For example, the Legislature has enacted what has been termed a “zero
tolerance” law (Coniglio v. Department of Motor Vehicles (1995) 39 Cal.App.4th 666, 673, 46
Cal.Rptr.2d 123), making it unlawful for a person under 21 years old to operate a motor vehicle
with as little as a 0.01 percent blood-alcohol concentration as measured by a preliminary alcohol
screening device (Veh.Code, §§ 23136, 13390). Violation of this law carries civil penalties. An
underage person ***650  who drives with a 0.05 percent blood-alcohol concentration is subject
to a one-year loss of driving privileges as well as other administrative liabilities (id., §§ 23140,
13202.5, subds. (a) & (d)(4), 13352.6; see also id., § 23224 [possession of alcoholic beverages by
an underage driver].) A driver 21 years old or older, by contrast, is not subject to criminal penalties
until his or her blood-alcohol concentration rises to 0.08 percent or more. (Id., § 23152, subd. (b).)
Irrespective of his or her blood-alcohol concentration, of course, a person of any age is subject to
criminal penalties if he or she drives while “under the influence of any alcoholic beverage.” (Id.,
§ 23152, subd. (a).)


Specifically addressing the circumstance where an individual purchases alcohol for an underage
person, section 25658(c) makes such purchase punishable where the underage person, as a
consequence of consuming the alcohol, causes great bodily injury or death to anyone. Though just
a misdemeanor, the offense is punishable by imprisonment in a county jail for a minimum of six
months, by a fine of up to $1,000, or both. (§ 25658, subd. (e)(3).)
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Section 25658(c) does not explicitly require that the offender have knowledge, intent, or some
other mental state when purchasing the alcoholic beverage, and this lacuna forms the basis of the
present dispute. The question is whether we should construe the statute to require some mental
state as a necessary element of the crime. Preliminary to that question is a determination of what
acts the section prohibits, for if petitioner's actions did not violate section 25658(c), his knowledge
or mental state would be irrelevant.


*263  B. What Acts Does Section 25658(c) Prohibit?
[1]  [2]  [3]  To determine the meaning of section 25658(c), we look to the intent of the Legislature
in enacting the law, “being careful to give the statute's words their plain, commonsense meaning.
[Citation.] If the language of the statute is not ambiguous, the plain meaning controls and resort to
extrinsic sources to determine the Legislature's intent is unnecessary.” (Kavanaugh v. West Sonoma
County Union High School Dist. (2003) 29 Cal.4th 911, 919, 129 Cal.Rptr.2d 811, 62 P.3d 54.)
Additionally, we must interpret section 25658(c) in context with the entire statute and the statutory
scheme. (Renee J. v. Superior Court (2001) 26 Cal.4th 735, 743, 110 Cal.Rptr.2d 828, 28 P.3d 876.)


[4]  Section 25658(c) provides in full: “Any person who violates subdivision (a) by purchasing
an alcoholic beverage for a person under the age of 21 years and the person under the age of
21 years thereafter consumes the alcohol and thereby proximately causes great bodily injury or
death to himself, **911  herself, or any other person, is guilty of a misdemeanor.” Subdivision
(a), in turn, states that “every person who sells, furnishes, gives, or causes to be sold, furnished,
or given away, any alcoholic beverage to any person under the age of 21 years is guilty of a
misdemeanor.” Consequently, subdivision (c) prohibits the selling, furnishing or giving away
of alcohol to an underage person, but only in the circumstance therein specified, namely, by
“purchasing” such beverage “for” an underage person. Only persons who (1) furnish or give away
alcoholic beverages, (2) by purchasing such beverages, (3) for an underage person can be guilty
of violating section 25658(c).


Section 25658(c) plainly embraces the situation in which an underage person, loitering in front
of a liquor store, asks an approaching adult to buy alcoholic beverages for him or her, commonly
known as the “shoulder tap” situation (see ***651  Yu v. Alcoholic Bev. etc. Appeals Bd. (1992)
3 Cal.App.4th 286, 293, 4 Cal.Rptr.2d 280 [describing how “minors tap adults on the shoulder”
as they enter a market and “get them to buy liquor for the minors”] ) or, more colloquially,
“shoulder tapping” (http:// www.urbandictionary.com/define.
php?term=shoulder+tapping [as of Aug. 23, 2004] ). In such situations, that the buyer “purchas
[ed ] an alcoholic beverage for a person under the age of 21 years” (italics added) in violation of
section 25658(c) is not open to doubt. Used in this sense, the statutory phrase “purchas[e] ... for”
means the offender must stand in the shoes of the underage person and act as a buyer by proxy;
the word “for” in this case means “in place of.” (Webster's 3d New Internat. Dict. (2002) p. 886,
col. 2 [giving example of definition 5a: “go to the store [for] me”].)
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*264  That the Legislature's attention was focused on the phenomenon of shoulder tapping when
it enacted section 25658(c) is clear from the legislative history. (In re J.W. (2002) 29 Cal.4th
200, 211, 126 Cal.Rptr.2d 897, 57 P.3d 363 [“To determine the purpose of legislation, a court
may consult contemporary legislative committee analyses of that legislation, which are subject
to judicial notice”].) Subdivision (c) of section 25658 began as Assembly Bill No.2029 (1997–
1998 Reg. Sess.), introduced by Assemblyman Keeley on February 18, 1998. When the bill was
introduced in the Assembly Committee on Public Safety on April 14, 1998, the author's comments
were incorporated into the bill's analysis: “ ‘Last July, a tragedy occurred in the district I represent
which brought to my attention the high level of access that minors have to alcohol. Three minors
died in a drunk driving accident, in which the driver, a minor, had consumed alcohol that was
purchased for him by an adult. The adult served 30 days in a county jail and the driver of the car
is serving an eight-year sentence in state prison. [¶] According to the United Way, nationwide,
62% of 12th graders have been drunk. In Santa Cruz County alone, 95% of 11th graders say that
they could easily obtain alcohol if they wanted to. One of the top ways in which minors gain
access to alcohol is by ‘shoulder tapping,’ or asking an adult, often in front of a liquor store, to
purchase alcohol for a minor. [¶] Adults who do this must be held responsible for their actions.
The intention of [Assembly Bill No.] 2029 is to provide an effective deterrent to adults who are
irresponsible enough to buy alcohol for minors.' ” (Assem. Com. on Public Safety, Analysis of
Assem. Bill No.2029 (1997–1998 Reg. Sess.) Apr. 14, 1998, italics added.) The Superintendent of
the San Lorenzo Unified School District provided a similar argument in support of the bill. (Ibid.)
Assemblyman Keeley's statement was later included in the state Senate's bill analysis. (Sen. Com.
on Public Safety, Analysis of Assem. Bill No. 1204 (1997–1998 Reg. Sess.) June 23, 1998.) 4  No
contrary statements of intent appear in any of the legislative history of these bills.


4 By this time, Assembly Bill No.2029 had been incorporated into Assembly Bill No. 1204
for technical procedural reasons.


Whether the statute is limited to the shoulder tap situation or embraces other circumstances is a
more difficult question. The archetypal shoulder tap scenario involves strangers, a request from an
underage person, a business establishment that sells alcohol, and no intent on the buyer's part to
**912  share in drinking the purchased beverage. But does the statute apply when, for example, a
parent, without solicitation, goes to a grocery store and buys ***652  beer for her underage son?
In that hypothetical situation, as apparently in the instant case, no actual request to purchase the
alcohol is made. Or does the statute apply when an adult attending a baseball game announces he
is going to the concession stand and at the request of an underage friend brings him back a beer?
Although that situation involves a request to purchase, the *265  participants (as in this case) are
not strangers. Further, does section 25658(c) apply if an adult purchases beer for himself but days
later gives one to an underage guest? In that case, no intent to purchase for a third party exists at
the time of sale, but the purchaser later provides the alcohol to an underage person. Finally, does
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the statute apply to the social party host who purchases alcoholic beverages generally for a party
but not for any particular guest? In that situation, the host certainly purchased the beverages for
the party, 5  but did he do so for a particular underage guest?


5 In fact, party guest Szalay purchased some of the beer, and petitioner's wife purchased
the remainder, at petitioner's request. Presumably petitioner's culpability as a purchaser of
intoxicating beverages flows from his status as an aider and abettor, an issue we need not
decide here inasmuch as he essentially entered a “slow plea” of guilty by submitting the case
on the police report.


[5]  In resolving the meaning of section 25658(c), we must be careful not to add requirements to
those already supplied by the Legislature. (Robert F. Kennedy Medical Center v. Belshé (1996) 13
Cal.4th 748, 756, 55 Cal.Rptr.2d 107, 919 P.2d 721.) “Where the words of the statute are clear,
we may not add to or alter them to accomplish a purpose that does not appear on the face of the
statute or from its legislative history.” (Burden v. Snowden (1992) 2 Cal.4th 556, 562, 7 Cal.Rptr.2d
531, 828 P.2d 672.) Here, although the Legislature was focused on the shoulder tap scenario, the
language of section 25658(c) is not so limited. Section 25658(c) imposes no requirement that the
underage person make a request to a proxy to buy alcohol, nor that the two principal actors be
unknown to each other. Nor is there a statutory requirement that the underage person wait outside
the place of sale or that the buyer have no intention to share the beverage. The statute requires
only that the offender “purchas[e]” an alcoholic beverage “for” an underage person. That event
can occur in a variety of settings. In short, section 25658(c) embraces more than merely shoulder
tapping.


Nevertheless, some limits are apparent when we consider section 25658(c) together with section
25658(a). (See Renee J. v. Superior Court, supra, 26 Cal.4th at p. 743, 110 Cal.Rptr.2d 828, 28 P.3d
876.) As indicated, subdivision (a) of section 25658 sweeps more broadly than does subdivision
(c), criminalizing the selling, furnishing, or giving of alcoholic beverages “to any person under
the age of 21” (italics added), whereas subdivision (c) criminalizes the violation of subdivision
(a) “by purchasing an alcoholic beverage for a person under the age of 21 years” (italics added).
Viewing together these two subdivisions of the same statute, it is apparent the acts prohibited by
subdivision (c) involve a subset of the universe of possible situations in which one might violate
subdivision (a). The Legislature's use of the phrase “purchas[e] ... for” delineates a smaller group
of prohibited actions by identifying specific goal-directed behavior by the purchaser of alcoholic
beverages, involving an identified and particular *266  underage person. In other words, to violate
section 25658(c), one must not only furnish alcohol to an underage person, one must purchase the
alcohol for that person.


***653  Although section 25658(a) clearly embraces the social party host (because such persons
furnish or give away alcoholic beverages to their guests), the generalized actions of the typical
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social party host, providing libations for his or her guests, do not run afoul of the more specific
section 25658(c) because, as a general matter, such hosts cannot be said to have purchased
alcohol “for” any particular guest. 6  Although a social host could be said **913  to have
purchased alcoholic beverages for every one of his or her guests, such an interpretation would be
unreasonable, as in that case, “purchase for” would mean the same as “furnish to,” blurring the
distinction between the two subdivisions. As used in section 25658(c), the term “for” is “used as
a function word to indicate the person ... that something is to be delivered to.” (Webster's 3d New
Internat. Dict., supra, p. 886, col. 2 [giving example of definition 3d: “any letters [for] me”].)


6 We thus disagree with the People's position, stated at oral argument, that to ensure one does
not violate section 25658(c), a social host can simply choose not to serve alcoholic beverages.


In light of the plain meaning of the statutory language, we conclude section 25658(c) applies to
any situation in which an individual purchases alcoholic beverages for an underage person. This
includes, but is not limited to, the buyer-by-proxy and shoulder tap scenarios. We now consider
whether section 25658(c), so interpreted, requires proof of some mental state such as knowledge
of age.


C. Knowledge of Age


1. Section 25658(a)
[6]  Because section 25658(c) describes a subset of actions prohibited by section 25658(a), 7


if subdivision (a) requires the People to prove a violator knew the age of the person to whom
alcohol was furnished, such proof would also be required to show a violation of subdivision (c).
Conversely, if subdivision (a) is a strict liability offense, lacking any knowledge requirement,
that fact would weigh heavily in our determination whether subdivision (c) requires proof of
knowledge. We thus consider whether section 25658(a) requires such proof. We conclude it does
not.


7 Of course, subdivision (c) has the additional requirement that the underage person actually
consume the alcohol “and thereby proximately causes great bodily injury or death to himself,
herself, or any other person.” Strictly speaking, then, subdivision (c) is not a lesser included
offense of subdivision (a).


[7]  *267  For criminal liability to attach to an action, the standard rule is that “there must exist
a union, or joint operation of act and intent, or criminal negligence.” (Pen.Code, § 20.) “[T]he
requirement that, for a criminal conviction, the prosecution prove some form of guilty intent,
knowledge, or criminal negligence is of such long standing and so fundamental to our criminal
law that penal statutes will often be construed to contain such an element despite their failure
expressly to state it. ‘Generally, “ ‘[t]he existence of a mens rea is the rule of, rather than the
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exception to, the principles of Anglo–American criminal jurisprudence.’ ...” [Citation.] In other
words, there must be a union of act and wrongful intent, or criminal negligence. [Citations.] “So
basic is this requirement that it is an invariable element of every crime unless excluded expressly
or by necessary implication.” ' ” (In re Jorge M. (2000) 23 Cal.4th 866, 872, 98 Cal.Rptr.2d 466,
4 P.3d 297 (Jorge M.); see 1 Witkin & Epstein, Cal.Criminal Law (3d ed. 2000) Elements, § 1,
pp. 198–199.)


The prevailing trend in the law is against imposing criminal liability without ***654  proof of
some mental state where the statute does not evidence the Legislature's intent to impose strict
liability. (People v. Simon (1995) 9 Cal.4th 493, 521, 37 Cal.Rptr.2d 278, 886 P.2d 1271; Liparota
v. United States (1985) 471 U.S. 419, 426, 105 S.Ct. 2084, 85 L.Ed.2d 434 [extension of strict
liability crimes disfavored]; see 1 Witkin & Epstein, Cal.Criminal Law, supra, Elements, § 18, p.
223 [examples given of strict liability crimes are not “indicative of a trend. Indeed, the opposite
appears to be true”].)


[8]  “Equally well recognized, however, is that for certain types of penal laws, often referred to as
public welfare offenses, the Legislature does not intend that any proof of scienter or wrongful intent
be necessary for conviction. ‘Such offenses generally are based upon the violation of statutes which
are purely regulatory in nature and involve widespread injury to the public. [Citation.] “Under
many statutes enacted for the protection of the public health and safety, e.g., traffic and food and
drug regulations, criminal sanctions are relied upon even if there is no wrongful intent. These
offenses usually involve light penalties and no moral obloquy or damage to reputation. Although
criminal sanctions are relied upon, the primary purpose of the statutes is regulation rather than
**914  punishment or correction. The offenses are not crimes in the orthodox sense, and wrongful
intent is not required in the interest of enforcement.” ’ ” (Jorge M., supra, 23 Cal.4th at p. 872, 98
Cal.Rptr.2d 466, 4 P.3d 297.) 8  *268  Alcohol-related offenses, such as driving with a prohibited
blood-alcohol concentration (Ostrow v. Municipal Court (1983) 149 Cal.App.3d 668, 197 Cal.Rptr.
40) and employment of a minor at an establishment selling alcoholic beverages (Kirby v. Alcoholic
Bev. etc. App. Bd. (1968) 267 Cal.App.2d 895, 73 Cal.Rptr. 352), have been found to constitute
such public welfare offenses.


8 Examples of public welfare offenses for which criminal liability attaches in the absence of
any mens rea include improperly labeling and storing hazardous waste (Health & Saf.Code,
§ 25190; see People v. Matthews (1992) 7 Cal.App.4th 1052, 1057–1058, 9 Cal.Rptr.2d
348), sale of mislabeled motor oil (Bus. & Prof.Code, § 13480; People v. Travers (1975) 52
Cal.App.3d 111, 124 Cal.Rptr. 728), sale of food contaminated with fecal matter (People v.
Schwartz (1937) 70 P.2d 1017, 28 Cal.App.2d Supp. 775), sale of shortweighted food (In re
Marley (1946) 29 Cal.2d 525, 175 P.2d 832), and use of an unlicensed poison (Aantex Pest
Control Co. v. Structural Pest Control Bd. (1980) 108 Cal.App.3d 696, 166 Cal.Rptr. 763).
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[9]  We found in Jorge M., supra, 23 Cal.4th 866, 98 Cal.Rptr.2d 466, 4 P.3d 297, a “useful”
analytical framework “where the legislative intent is not readily discerned from the text [of the
law] itself.” (Id. at p. 873, 98 Cal.Rptr.2d 466, 4 P.3d 297.) We there explained that “courts have
commonly taken into account ...:(1) the legislative history and context; (2) any general provision on
mens rea or strict liability crimes; (3) the severity of the punishment provided for the crime (‘Other
things being equal, the greater the possible punishment, the more likely some fault is required’); (4)
the seriousness of harm to the public that may be expected to follow from the forbidden conduct;
(5) the defendant's opportunity to ascertain the true facts (‘The harder to find out the truth, the
more likely the legislature meant to require fault in not knowing’); (6) the difficulty prosecutors
would have in proving a mental state for the crime (‘The greater the difficulty, the more likely
it is that the legislature intended to relieve the prosecution of that burden so that the law could
be effectively enforced’); [and] (7) the number of prosecutions to be expected under the statute
(‘The fewer the expected prosecutions, ***655  the more likely the legislature meant to require
the prosecuting officials to go into the issue of fault’).” (Ibid.)


We need not address all of the Jorge M. factors because section 25658(a) falls easily into the
category of crimes courts historically have determined to be public welfare offenses for which
proof of knowledge or criminal intent is unnecessary. First, the statute does not expressly require
a mental state. More to the point, the statute is closely akin to those public welfare offenses that “
‘are purely regulatory in nature and involve widespread injury to the public.’ ” (Jorge M., supra,
23 Cal.4th at p. 872, 98 Cal.Rptr.2d 466, 4 P.3d 297.) Like those offenses, section 25658(a) is more
regulatory than penal, addressed more to the public welfare than to the individual punishment of
the transgressor. As one court has opined when addressing the purpose of section 25658: “[I]t may
be assumed that the provisions prohibiting certain transactions with minors are designed to protect
them from harmful influences.” (Lacabanne Properties, Inc. v. Dept. Alcoholic Bev. Control (1968)
261 Cal.App.2d 181, 188, 67 Cal.Rptr. 734; accord, Provigo Corp. v. Alcoholic Beverage Control
Appeals Bd., supra, 7 Cal.4th at p. 567, 28 Cal.Rptr.2d 638, 869 P.2d 1163.)


*269  The statute's goal of avoiding a broader societal harm rather than imposing individual
punishment is illustrated by the light penalties prescribed for its violation. Violation of section
25658(a) imposes a $250 fine, between 24 and 32 hours of community service, or a combination
thereof. (§ 25658, subd. (e)(1).) For a first offense involving a minor and not simply an underage
person, the penalty is a $1,000 fine and at least 24 hours of community service. (Id., subd. (e)(2).)
No violation of section 25658(a) results in incarceration of any length. Thus, as for other public
welfare offenses, section 25658(a) “ ‘ “involve[s] light penalties and no moral obloquy or damage
to reputation. Although criminal sanctions are relied upon, the primary purpose of the statutes is
regulation rather than punishment or correction.” ’ ” **915  (Jorge M., supra, 23 Cal.4th at p.
872, 98 Cal.Rptr.2d 466, 4 P.3d 297.) The light penalties for violating section 25658 (a) strongly
suggest the Legislature has dispensed with any requirement that the People prove knowledge or
some other criminal intent.
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[10]  Petitioner argues section 25658(a) must be interpreted to require knowledge of age despite
any explicit statutory requirement, citing Brockett v. Kitchen Boyd Motor Co. (1972) 24 Cal.App.3d
87, 100 Cal.Rptr. 752. Brockett concerned civil, not criminal, liability. In passing, it stated about
section 25658(a): “If one wilfully disobeys the law and knowingly furnishes liquor to a minor with
knowledge that the minor is going to drive a vehicle on the public highways, as alleged in this
case, he must face the consequences.” (Brockett, supra, at p. 93, 100 Cal.Rptr. 752, italics added.)
Not addressed in Brockett is whether one must face the same consequences absent such intent or
knowledge. An opinion, of course, is not authority for propositions not considered. (Flannery v.
Prentice (2001) 26 Cal.4th 572, 581, 110 Cal.Rptr.2d 809, 28 P.3d 860.) In any event, Brockett
relied extensively on Vesely v. Sager (1971) 5 Cal.3d 153, 95 Cal.Rptr. 623, 486 P.2d 151, which
subsequently was statutorily overruled. (See Bus. & Prof.Code, § 25602, subd. (c); Civ.Code, §
1714, subd. (b).)


More on point is Provigo Corp. v. Alcoholic Beverage Control Appeals Bd., supra, 7 Cal.4th at page
569, 28 Cal.Rptr.2d 638, 869 P.2d 1163, where this court held as to seller-licensees that “the laws
against sales to minors [citing Cal. Const., art. XX, § 22; Bus. & Prof.Code, § 25658(a) ] can be
violated despite the seller's (or its ***656  agents') lack of knowledge of the purchaser's minority.”
Provigo, then, at least suggests section 25658(a) also does not require proof of knowledge or intent
by other persons who provide alcohol to underage persons. We conclude that to obtain a conviction
under section 25658(a), the People need not prove the offender knew the person to whom he or
she furnished, sold or gave an alcoholic beverage was in fact not yet 21 years old.


*270  2. Section 25658(c)
[11]  Whether subdivision (c) of section 25658 dispenses with a proof of knowledge requirement
is a more complex question. Unlike with subdivision (a), three factors mentioned in Jorge M.,
supra, 23 Cal.4th at page 873, 98 Cal.Rptr.2d 466, 4 P.3d 297—the legislative history and context
of the statute, the severity of the punishment, and the seriousness of the harm to the public—have
substantial application in the analysis for subdivision (c). Nevertheless, we similarly conclude the
People need not prove knowledge or intent to establish a violation of subdivision (c).


First and foremost, the legislative history of section 25658(c) strongly suggests the Legislature
intended to impose guilt without a showing the offender knew the age of the person for whom
alcohol was purchased. As discussed, ante, section 25658(c) was an amendment to the existing
statute, responding to an incident in Santa Cruz County in which someone over 21 years old
purchased alcoholic beverages for an underage person who thereafter became intoxicated and
crashed his car, killing three minors. As originally proposed, Assembly Bill No.2029 would have
proscribed “furnish[ing]” an alcoholic beverage to a “minor” if the minor then caused death or
great bodily injury. This original version of the bill made the new crime punishable as either a
felony or a misdemeanor, commonly called a wobbler. (Assem. Bill No.2029 (1997–1998 Reg.
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Sess.) as introduced Feb. 18, 1998.) The bill was amended in the Assembly to substitute the phrase
“purchasing ... for” in the place of “furnishing ... to.” The amendment also deleted reference to
a “minor” and replaced it with “a person under the age of 21 years.” That the crime could be a
felony punishable in state prison remained unchanged. (Assem. Amend. to Assem. Bill No.2029
(1997–1998 Reg. Sess.) Mar. 26, 1998.)


The bill was then referred to the Assembly Committee on Public Safety. Comments to the bill
include this telling one: “This bill requires little or no intent on the part of the purchaser of
alcohol for underage persons. There is no requirement that GBI [great bodily injury] or death be
foreseeable to the **916  purchaser, other than the general knowledge that alcohol can sometimes
lead to dangerous situations. As is stated above, a commercial vendor is only found civilly liable
and guilty of a misdemeanor if he or she sells to an obviously intoxicated minor. [¶] Should this
bill be amended to provide that the purchaser must know, or reasonably should have known, that
GBI was a likely result of the purchase of the alcohol for the underage person? ” (Assem. Com.
on Public Safety, Analysis of Amend. to Assem. Bill No.2029 (1997–1998 Reg. Sess.) Apr. 14,
1998, italics added, underscoring in original.)


*271  Before the full Assembly a week later, Assembly Bill No.2029 was again amended.
Proposed section 25658(c) was then to read in pertinent part: “Any person who violates subdivision
(a) by purchasing an alcoholic beverage for a person under the age of 21 years and the person under
the age of 21 years thereafter consumes the alcohol and thereby proximately causes great bodily
injury to himself, herself, ***657  or any other person is guilty of a public offense punishable by
imprisonment in a county jail not to exceed one year or in state prison. In order to be punishable
by imprisonment in the state prison pursuant to this subdivision: [¶] (1) The purchaser shall have
known or reasonably should have known that the person for whom he or she was purchasing was
under the age of 21 years ....” (Assem. Amend. to Assem. Bill No.2029 (1997–1998 Reg. Sess.)
Apr. 21, 1998, italics added.)


As the Legislative Counsel's Digest for this proposed amendment explained, “[t]he bill would
require that to be punishable as a felony the purchaser must have known or reasonably should have
known that the person for whom he or she was purchasing was under the age of 21 years ....” (Legis.
Counsel's Dig., Assem. Bill No.2029 (1997–1998 Reg. Sess.) Apr. 21, 1998.)


The substance of Assembly Bill No.2029 was then added to Assembly Bill No. 1204, then before
the state Senate. (Sen. Amend. to Assem. Bill No. 1204 (1997–1998 Reg. Sess.) June 3, 1998.) In
the Senate Committee on Public Safety, a question was raised concerning the foreseeability of the
injury caused by the underage drinker. “As the opposition notes, this provision would provide a
potential prison sentence for an act not directly caused by the person. A 21 year old college student
who gives a 20 year old friend a beer could be subject to an increased misdemeanor penalty if that
20 year old friend were to trip down a flight of stairs after drinking the beer and breaks his/her
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arm.” (Sen. Com. on Public Safety, Analysis of Amend. to Assem. Bill No. 1204 (1997–1998 Reg.
Sess.) June 3, 1998.) “SHOULD WE PUNISH ONE PERSON FOR THE UNFORESEEABLE
SUBSEQUENT BEHAVIOR OF ANOTHER BECAUSE THE FIRST PERSON COMMITTED
AN OFFENSE?” (Ibid.)


Although a concern was raised in the Senate committee about the foreseeability of the injury, no
question was raised about the felony provision or its requirement that the offender knew or should
have known the age of the person for whom he was buying alcohol. Nevertheless, Assembly Bill
No. 1204 was thereafter amended to delete the felony option together with its intent requirement,
leaving section 25658(c) as a misdemeanor provision only, with no explicit intent requirement.
(Sen. Amend. to Assem. Bill *272  No. 1204 (1997–1998 Reg. Sess.) June 30, 1998.) It was this
version that was eventually passed, enrolled, sent to the Governor, and signed into law. 9


9 As the Court of Appeal explained: “The substance of [Assembly Bill No.] 1204 was then
incorporated into a related bill proceeding through the Senate, [Senate Bill No.] 1696, to
ensure that its provisions would not be super[s]eded if both bills were enacted and [Senate
Bill No.] 1696 was chaptered last. (Legis. Counsel's Dig., Sen. Bill No. 1696, Stats. 1998
(1997—1998 Reg. Sess.).) ( [Senate Bill] 1696.) In fact, that is what happened. [Assembly
Bill No.] 1204 was chaptered on September 14, 1998. [Senate Bill] 1696 was chaptered on
September 18, 1998. Section 25658 was amended to include subdivision (c) by Senate Bill
1696.”


The Court of Appeal below reasoned: “A review of this history shows that the Legislature
considered incorporating an express mental state element into the statute when the subdivision
could be prosecuted as a felony. It may be inferred that the Legislature intended the misdemeanor
to be a strict liability statute when it deleted the felony provision **917  without moving the
requirement of a specific mental state into the remaining misdemeanor portion of subdivision
(c).” While this inference is ***658  strong, petitioner contends the appellate court's view of the
legislative history is simplistic because it fails to view the totality of the legislative history, which
indicates a legislative concern with not only the potential offender's knowledge of the drinker's
age, but also with his or her subjective awareness of the foreseeability of the harm caused by the
drinker.


As our recitation of the legislative history demonstrates, the Legislature was, at various points,
concerned both with the possibility that one could be convicted of a felony under the new law even
though unaware of the age of the person for whom alcohol was bought and with the possibility
the purchaser could be convicted although unaware the drinker intended to become intoxicated
or to drive. But that the Legislature may have entertained multiple concerns about the proposed
law does not undermine the obvious inference that in deleting the felony option, with its attached
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intent requirement, the Legislature intended to leave the new crime a misdemeanor only, with no
intent requirement.


Interpretation of section 25658(c) as a strict liability offense is bolstered by a consideration of
other statutes addressing related issues, all of which appear in the same portion of the Business and
Professions Code as does section 25658. (See art. 3 [“Women and Minors”], ch. 16 [“Regulatory
Provisions”], div. 9 [“Alcoholic Beverages”].) For example, section 25658.2, subdivision (a)
provides: “A parent or legal guardian who knowingly permits his or her child ... under the age
of 18 years, to consume an alcoholic beverage ... at the home of the parent or legal guardian
[under certain conditions] is guilty of [a] misdemeanor.” (Italics added.) Similarly, section 25657,
subdivision (b) provides: “In any place of business where alcoholic beverages are *273  sold
to be consumed upon the premises, to employ or knowingly permit anyone to loiter in or about
said premises for the purpose of begging or soliciting any patron or customer of, or visitor in,
such premises to purchase any alcoholic beverages for the one begging or soliciting [is guilty of a
misdemeanor].” (Italics added.) Finally, section 25659.5, subdivision (d) provides: “Any purchaser
of keg beer who knowingly provides false information as required by subdivision (a) is guilty of
a misdemeanor.” (Italics added.)


[12]  Because the wording of these statutes shows the Legislature if it wishes knows how to express
its intent that knowledge be an element of an offense, the absence of such a requirement in section
25658(c) indicates it intended no such requirement. (People v. Murphy (2001) 25 Cal.4th 136,
159, 105 Cal.Rptr.2d 387, 19 P.3d 1129.) “It is a settled rule of statutory construction that where
a statute, with reference to one subject contains a given provision, the omission of such provision
from a similar statute concerning a related subject is significant to show that a different legislative
intent existed with reference to the different statutes.” (People v. Norwood (1972) 26 Cal.App.3d
148, 156, 103 Cal.Rptr. 7.) In sum, the legislative history and context of section 25658(c) tilts
heavily in favor of criminal liability without proof of knowledge or intent.


[13]  The second factor we find significant is the severity of the punishment. (Jorge M., supra,
23 Cal.4th at p. 873, 98 Cal.Rptr.2d 466, 4 P.3d 297.) The greater the punishment for a particular
crime, the more likely the Legislature intended to require the state to prove an offender acted
with some culpable mental state. “For crimes which impose severe punishment, ‘... the usual
presumption that a defendant must know the facts that make his conduct illegal should apply.’ (
***659  Staples v. United States [ (1994) ] 511 U.S. [600,] 619, [114 S.Ct. 1793, 128 L.Ed.2d
608].)” (People v. Coria (1999) 21 Cal.4th 868, 878, 89 Cal.Rptr.2d 650, 985 P.2d 970.) For
example, we reasoned in Jorge M. that the “Legislature's choice of potential felony [rather than
misdemeanor] punishment ... reinforces the presumption expressed by [Penal Code] section 20
and suggests that correspondingly strong evidence of legislative intent is required to exclude mens
rea from the offense.” (Jorge M., supra, at p. 880, 98 Cal.Rptr.2d 466, 4 P.3d 297.)
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Section 25658(c) is punishable as a misdemeanor, not a felony. In general, punishment **918
for a misdemeanor cannot exceed confinement in a county jail for up to six months, a fine not
to exceed $1,000, or both. (Pen.Code, § 19.) The maximum confinement for a misdemeanor is
one year in jail. (Id., § 19.2.) A violation of section 25658(c), though not a felony, provides for a
punishment greater than that prescribed for the typical misdemeanor because a violator “shall be
punished by imprisonment in a county jail for a minimum term of *274  six months not to exceed
one year, by a fine not exceeding one thousand dollars ($1,000), or by both imprisonment and
fine.” (§ 25658, subd. (e)(3), italics added.)


Although the heightened penalty tends to distinguish section 25658(c) from the ordinary
misdemeanor and suggests we should imply a mental element to this crime, a higher than normal
penalty does not necessarily preclude a crime from being a public welfare offense; the severity
of the punishment is, instead, a factor in the overall calculus in determining whether proof of a
mental element must be implied. Here, the punishment falls somewhere in the middle, greater than
that prescribed for the typical misdemeanor, but less than that for the typical wobbler or felony.


In addition to the potential length of possible incarceration, petitioner contends the reputational
injury and personal disgrace he will suffer should his conviction for violating section 25658(c)
be allowed to stand are factors relevant to determining the severity of the punishment. We agree.
Discussing this issue, Justice Traynor opined for this court: “Under many statutes enacted for the
protection of the public health and safety, e.g., traffic and food and drug regulations, criminal
sanctions are relied upon even if there is no wrongful intent. These offenses usually involve light
penalties and no moral obloquy or damage to reputation. Although criminal sanctions are relied
upon, the primary purpose of the statutes is regulation rather than punishment or correction. The
offenses are not crimes in the orthodox sense, and wrongful intent is not required in the interest of
enforcement.” (People v. Vogel (1956) 46 Cal.2d 798, 801, fn. 2, 299 P.2d 850, italics added (Vogel
), quoted in Jorge M., supra, 23 Cal.4th at p. 872, 98 Cal.Rptr.2d 466, 4 P.3d 297.) At issue in Vogel
was the crime of bigamy. Justice Traynor further explained: “The severe penalty for bigamy [then
up to a $5,000 fine, confinement in county jail, or in state prison for up to 10 years], the serious
loss of reputation conviction entails, the infrequency of the offense, and the fact that it has been
regarded for centuries as a crime involving moral turpitude, make it extremely unlikely that the
Legislature meant to include the morally innocent to make sure the guilty did not escape.” (Vogel,
supra, at p. 804, 299 P.2d 850, fn. omitted, italics added.)


More recently, the Court of Appeal addressed the question whether the crime of misdemeanor
animal cruelty (Pen.Code, § 597f, subd. (a)) required a showing of either civil or criminal
negligence. (People v. Speegle (1997) 53 Cal.App.4th 1405, 62 Cal.Rptr.2d 384.) The court found
the ***660  reputational injury associated with the criminal mistreatment and neglect of animals
to justify the higher, criminal negligence standard. “In our society, those who mistreat animals are
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the deserved object of obloquy, and their conduct is wrongful of itself and not just as a matter of
legislative declaration.” (Id. at p. 1415, 62 Cal.Rptr.2d 384.)


*275  Like the bigamist in Vogel, supra, 46 Cal.2d 798, 299 P.2d 850, and the defendant who
kept, neglected, and starved 200 poodles in People v. Speegle, supra, 53 Cal.App.4th 1405, 62
Cal.Rptr.2d 384, a person who purchases alcoholic beverages for an underage person, enabling
that person to become intoxicated and to cause “great bodily injury or death,” may expect severe
censure from the general public. That drunk drivers, and especially underage drunk drivers,
cause death and destruction on our highways is common knowledge, and anyone contributing
to that societal tragedy would suffer significant reputational injury. Considering the heightened
misdemeanor penalty together with the societal condemnation a violator of section 25658(c) would
encounter, we conclude the severity of the punishment weighs in favor of requiring some intent
element for section 25658(c).


The third factor we find particularly pertinent is the seriousness of the harm or injury **919  to the
public. (Jorge M., supra, 23 Cal.4th at p. 873, 98 Cal.Rptr.2d 466, 4 P.3d 297.) The more serious
and widespread the expected harm from the prohibited conduct, the more likely the Legislature
intended to create a public welfare offense for which no proof of knowledge or intent is required.
We explained the significance of this factor in Jorge M.: “The AWCA [Assault Weapons Control
Act] is a remedial law aimed at protecting the public against a highly serious danger to life and
safety. The Legislature presumably intended that the law be effectively enforceable, i.e., that its
enforcement would actually result in restricting the number of assault weapons in the hands of
criminals and the mentally ill. In interpreting the law to further the legislative intent, therefore, we
should strive to avoid any construction that would significantly undermine its enforceability. This
is not to suggest this court would or should read any element out of a criminal statute simply to ease
the People's burden of proof. But, when a crime's statutory definition does not expressly include
any scienter element, the fact the Legislature intended the law to remedy a serious and widespread
public safety threat militates against the conclusion it also intended impliedly to include in the
definition a scienter element especially burdensome to prove.” (Id. at pp. 880–881, 98 Cal.Rptr.2d
466, 4 P.3d 297.)


The harm that section 25658(c) aims to avoid is the death and great bodily injury of underage
drivers, their passengers and other collateral victims. Unlike section 25658(a), which criminalizes
the mere furnishing, selling or giving of alcohol to an underage person, section 25658(c) includes
two additional and significant elements: consumption of the beverage and serious injury or death.
One may fairly conclude the law addresses a “serious and widespread public safety threat.” (Jorge
M., supra, 23 Cal.4th at p. 881, 98 Cal.Rptr.2d 466, 4 P.3d 297.) Implying an intent or knowledge
requirement would necessarily undermine the statute's enforceability and reduce its effectiveness
in reducing the *276  number of deaths and injuries associated with underage drinking. We
conclude this factor militates against inferring an intent requirement for section 25658(c).
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Considering these factors together, we find the legislative history of section 25658(c), its context,
and the seriousness of ***661  the harm to the public particularly persuasive in demonstrating that
no knowledge-of-age requirement should be imposed. Although the public obloquy for violation
of the statute and the minimum of six months in jail for its violation result in a more severe penalty
than normal for a misdemeanor offense, section 25658(c) remains a misdemeanor, not a felony
nor even a wobbler. On balance, we are convinced the legislative history provides the strongest
evidence of legislative intent. That history indicates the Legislature intended that a conviction
of violating section 25658(c) does not require a showing the offender had knowledge of the
imbiber's age or other criminal intent. Accordingly, although the People must prove an accused
“purchas[ed]” an alcoholic beverage “for” an underage person, the People need not also prove the
accused knew that person was under 21 years of age.


D. The Mistake of Fact as to Age Defense
[14]  Although the People need not prove knowledge of age in order to establish a violation of
section 25658(c), the question remains whether petitioner was entitled to raise a mistake of fact
defense concerning Turpin's age. The Penal Code sets forth the broad outlines of the mistake of
fact defense. Section 26 of that code provides: “All persons are capable of committing crimes
except [¶] ... [¶] Persons who committed the act or made the omission charged under an ignorance
or mistake of fact, which disproves any criminal intent.” Thus, for example, in a case where a
defendant was convicted of murder for shooting his wife, but claimed he honestly believed the gun
was not loaded, the trial court erred by refusing to instruct the jury that a person who entertains
“an honest and reasonable belief in the existence of certain facts and circumstances which, if true,
would make such act and omission lawful, is not guilty of a crime.” **920  (People v. Goodman
(1970) 8 Cal.App.3d 705, 709, 87 Cal.Rptr. 665.) 10  Similarly, in a case where a defendant, charged
with forcible rape and kidnapping, claimed a reasonable belief that the victim consented, we held
the jury should have been instructed on a mistake of fact because if a reasonable yet mistaken
belief in consent was proved, the accused would not “possess the wrongful intent that is a *277
prerequisite under Penal Code section 20 to a conviction of either kidnapping ... or rape by means
of force or threat.” (People v. Mayberry (1975) 15 Cal.3d 143, 155, 125 Cal.Rptr. 745, 542 P.2d
1337.)


10 People v. Goodman, supra, 8 Cal.App.3d 705, 87 Cal.Rptr. 665, was disapproved on another
ground in People v. Beagle (1972) 6 Cal.3d 441, 451–452, 99 Cal.Rptr. 313, 492 P.2d 1.


[15]  As a general matter, however, a mistake of fact defense is not available unless the mistake
disproves an element of the offense. (People v. Parker (1985) 175 Cal.App.3d 818, 822, 223
Cal.Rptr. 284; 1 Witkin & Epstein, Cal.Criminal Law, supra, Defenses, § 39, p. 372.) Thus,
in Parker, the defendant illegally entered a structure, allegedly believing it was a commercial
building. Because the building was in fact a residence, he was charged with and convicted of
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first degree burglary. (Pen.Code, § 459.) On appeal, the appellate court rejected his argument
that the trial court had erred by failing to instruct the jury that his mistaken belief the building
was an uninhabited structure constituted an affirmative defense. (Parker, supra, at p. 821, 223
Cal.Rptr. 284.) The appellate court reasoned that because the prosecution was not required to prove
a defendant knew the building entered was a residential one in order to convict of ***662  burglary,
“ignorance concerning the residential nature of a building does not render a defendant's unlawful
entry into it with a felonious intent innocent conduct.” (Id. at pp. 822–823, 223 Cal.Rptr. 284.)


Of course, murder (People v. Goodman, supra, 8 Cal.App.3d 705, 87 Cal.Rptr. 665), rape (People
v. Mayberry, supra, 15 Cal.3d 143, 125 Cal.Rptr. 745, 542 P.2d 1337) and burglary (People v.
Parker, supra, 175 Cal.App.3d 818, 223 Cal.Rptr. 284) all require proof of criminal intent, whereas
public welfare offenses such as a violation of section 25658(c) do not. We addressed the mistake of
fact defense for public welfare offenses in People v. McClennegen (1925) 195 Cal. 445, 234 P. 91,
which involved a joint prosecution of several defendants for violating the state's antisyndicalism
statute. It was alleged the defendants conspired to effect a change in the “industrial ownership and
control in the existing economic and social system” and to “effect political changes in this state
and in the United States of America by means and methods denounced by [the antisyndicalism]
act.” (Id. at p. 448, 234 P. 91.) Although we ultimately found the antisyndicalism act did not
establish a public welfare crime, we discussed the mental state required for such offenses, which
we denoted “statutory crimes.” “The commission of various acts are made punishable under our
criminal procedure, even though the doer be ignorant of the fact that the doing of the act constitutes
an offense. A mistake of fact, or a want of intent, is not in every case a sufficient defense for the
violation of a criminal statute. Statutes enacted for the protection of public morals, public health,
and the public peace and safety are apt illustrations of the rule just announced. [Citations.] ... [¶]
‘... [T]herefore if a criminal intent is not an essential element of a statutory *278  crime, it is not
necessary to prove any intent in order to justify a conviction. Whether a criminal intent or guilty
knowledge is a necessary element of a statutory offense is a matter of construction to be determined
from the language of the statute, in view of its manifest purpose and design. There are many
instances in recent times where the Legislature in the exercise of the police power has prohibited,
under penalty, the performance of a specific act. The doing of the inhibited act constitutes the
crime, and the moral turpitude or purity of the motive by which it was prompted and knowledge
or ignorance of its criminal character are immaterial circumstances on the question of guilt. The
only fact to be determined in these cases is whether the defendant did the act. In the interest of the
public the burden is placed upon the actor of ascertaining at his peril whether his deed is within
the prohibition of any criminal statute.’ ” **921  (Id. at pp. 469–470, 234 P. 91, italics added.)
In other words, for public welfare offenses for which intent need not be proved, a mistake of fact
defense was unavailable.


People v. Schwartz, supra, 70 P.2d 1017, 28 Cal.App.2d Supp. 775, illustrates the point. That case
involved the sale of impure or adulterated food, a public welfare offense. The court there explained
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that the defendant “does not need to engage in that business; but if he does engage in that business
the law will not permit him to evade his responsibility to the public, declared by law, by pleading
ignorance of the quality or contents of that which he may lawfully sell only if it is pure.” (Id. at
p. 778, 70 P.2d 1017, italics added.) Similarly, in People v. Bickerstaff (1920) 46 Cal.App. 764,
190 P. 656, a case involving the sale of a beverage with greater than 1 percent alcohol, “it is not
a defense for the defendant to prove that he did not know the liquor sold by him contained the
prohibited ***663  amount of alcohol.” (Id. at p. 771, 190 P. 656.)


Notwithstanding the foregoing, the modern trend is to require proof of some criminal intent or
knowledge in order to secure a criminal conviction. (People v. Simon, supra, 9 Cal.4th at p. 521,
37 Cal.Rptr.2d 278, 886 P.2d 1271.) Vogel, supra, 46 Cal.2d 798, 299 P.2d 850, is illustrative. In
Vogel, the defendant was charged with bigamy in violation of Penal Code section 281, which at
that time provided that “[e]very person having a husband or wife living, who marries any other
person ... is guilty of bigamy.” The trial court rejected the defendant's proffered evidence that he
reasonably believed his first wife had divorced him, citing People v. Kelly (1939) 32 Cal.App.2d
624, 625, 90 P.2d 605, which held that “[a] second marriage under an erroneous assumption that
the first marriage has been annulled or dissolved is not a defense to a charge of bigamy.”


The Vogel court agreed the People need not establish the defendant knew he was still married to his
first wife, but need only prove he was in fact still *279  married to her. Nevertheless, we concluded
the defendant was entitled to raise a mistake of fact as an affirmative defense, explaining that he
would not be “guilty of bigamy, if he had a bona fide and reasonable belief that facts existed that
left him free to remarry.” (Vogel, supra, 46 Cal.2d at p. 801, 299 P.2d 850; see also People v. Stuart
(1956) 47 Cal.2d 167, 302 P.2d 5 [mistake of fact defense available to charge of selling adulterated
drug]; In re Marley, supra, 29 Cal.2d at p. 530, 175 P.2d 832 [suggesting but not deciding mistake
of fact defense available to charge of shortweighting].)


Most notable, perhaps, of this line of cases is People v. Hernandez (1964) 61 Cal.2d 529, 39
Cal.Rptr. 361, 393 P.2d 673. In that case, the defendant was charged with statutory rape (now
called unlawful sexual intercourse; see Pen.Code, § 261.5), a crime that does not require proof the
defendant knew the prosecutrix's age. The defendant claimed “he had in good faith a reasonable
belief that the prosecutrix was 18 years or more of age” (Hernandez, supra, at p. 530, 39 Cal.Rptr.
361, 393 P.2d 673), whereas in fact she was 17 years nine months old. Since the 19th century the
law had made the defense of mistake of fact as to age unavailable for this crime. (People v. Ratz
(1896) 115 Cal. 132, 134–135, 46 P. 915.) In an example of an opinion's venerability offering it
no protection, this court overruled Ratz and held the defendant was entitled to raise a defense of
mistake of fact. Citing Penal Code section 20 and Vogel, supra, 46 Cal.2d 798, 299 P.2d 850, we
stated: “We are persuaded that the reluctance to accord to a charge of statutory rape the defense
of a lack of criminal intent has no greater justification than in the case of other statutory crimes,
where the Legislature has made identical provision with respect to intent. ‘ “At common law an
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honest and reasonable belief in the existence of circumstances, which, if true, would make the act
for which the person is indicted an innocent act, has always been held to be a good defense....
[I]t has never been suggested that these exceptions do not equally apply to the case of statutory
offenses unless they are excluded expressly or by necessary implication.” ’ ” (Hernandez, supra,
at pp. 535–536, 39 Cal.Rptr. 361, 393 P.2d 673.)


These cases follow the modern trend away from imposing strict liability for criminal offenses and
to require some showing of knowledge **922  or criminal intent, even if only criminal negligence.
(See Jorge M., supra, 23 Cal.4th at p. 887, 98 Cal.Rptr.2d 466, 4 P.3d 297 [“the People bear the
burden of proving the defendant knew or should have known the firearm ***664  possessed the
characteristics bringing it within the” Assault Weapons Control Act].) In addition to interpreting
statutory language to require some showing of criminal intent, as we did in Jorge M., we may
permit a conviction absent evidence of knowledge, but allow a defendant to raise a mistake of fact
in his defense, as in Vogel, supra, 46 Cal.2d 798, 299 P.2d 850, and People v. Hernandez, supra,
61 Cal.2d 529, 39 Cal.Rptr. 361, 393 P.2d 673. Although by *280  tradition (and due process) the
People often have the burden to prove knowledge or intent, shifting the burden to the defendant
to prove his lack of guilty or criminal intent is in some cases also permissible. Thus, for example,
addressing the crime of bigamy in Vogel, we explained that “guilty knowledge” was “ formerly
a part of the definition of bigamy [but] was omitted from [Penal Code] section 281 to reallocate
the burden of proof on that issue in a bigamy trial. Thus, the prosecution makes a prima facie
case upon proof that the second marriage was entered into while the first spouse was still living
[citations], and his bona fide and reasonable belief that facts existed that left the defendant free
to remarry is a defense to be proved by the defendant.” (Vogel, supra, at pp. 802–803, 299 P.2d
850, italics added, fn. omitted; see also People v. Taylor (2001) 93 Cal.App.4th 933, 952–953,
114 Cal.Rptr.2d 23 (conc. & dis. opn. of Morrison, J.) [suggesting the same reallocation of the
burden of proving intent in a prosecution for possession of a cane sword in violation of Pen.Code,
§ 12020, subd. (a)(1) ].)


As in Vogel, supra, 46 Cal.2d 798, 299 P.2d 850, we conclude that, although the prosecution need
not prove an offender's knowledge of age in order to establish a violation of section 25658(c),
petitioner was entitled to raise an affirmative defense, for which he would bear the burden of
proof, that he honestly and reasonably believed Turpin was at least 21 years old. Recognizing
the viability of a mistake of fact defense is consistent with the modern trend away from strict
liability for criminal offenses as well as with Penal Code section 20 and the statutory scheme of
which Business and Professions Code section 25658(c) is but a part. Article 3, chapter 16, division
9 of the Business and Professions Code contains both section 25658(c) and 25660, and the two
statutes must be construed together. (Renee J. v. Superior Court, supra, 26 Cal.4th at p. 743, 110
Cal.Rptr.2d 828, 28 P.3d 876.) Section 25660, relating to licensees, provides in pertinent part:
“Proof that the defendant-licensee, or his employee or agent, demanded, was shown and acted in
reliance upon such [described ] bona fide evidence [of majority and identity] in any transaction,
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employment, use or permission forbidden by Sections 25658, 25663 or 25665 shall be a defense
to any criminal prosecution therefor or to any proceedings for the suspension or revocation of any
license based thereon.” (Italics added.) Section 25660 thus specifically authorizes licensees to raise
a mistake of fact defense as to the age of a customer to whom alcohol was sold or served. “Although
a violation of section 25658 can occur despite the seller's lack of knowledge that the purchaser is
under the age of 21, the seller's liability is not absolute because ‘the Legislature has furnished a
procedure whereby he may protect himself, namely, ... section 25660 [allowing the seller to rely
on bona fide evidence of majority and identity].’ ” (Provigo Corp. v. Alcoholic Beverage Control
Appeals Bd., supra, 7 Cal.4th at pp. 564–565, 28 Cal.Rptr.2d 638, 869 P.2d 1163.)


*281  Does section 25660 suggest the Legislature's intent to permit a similar defense to
nonlicensees? We hold that it does. A contrary conclusion would lead to an absurd ***665  result
(see, e.g., In re J. W., supra, 29 Cal.4th at p. 210, 126 Cal.Rptr.2d 897, 57 P.3d 363; City of Cotati
v. Cashman (2002) 29 Cal.4th 69, 77, 124 Cal.Rptr.2d 519, 52 P.3d 695), to wit, while licensees,
who may serve alcoholic beverages to dozens or even hundreds of customers in a single night, can
demand, check and act in reliance on bona fide evidence of identity and age and thereby enter a
safe harbor, protected from criminal liability, a nonlicensee who serves alcoholic beverages only
occasionally and to just a few persons, and who similarly demands, checks **923  and acts in
reliance on bona fide evidence of identity and age, and may honestly and reasonably believe the
person for whom he or she purchased alcohol was over 21 years old, would absent a mistake of
fact defense be subject to criminal liability, punishable by a minimum of six months in jail. (§§
25658(c), 25658, subd. (e)(3).) The Legislature could not have intended this disparity of treatment.


We conclude the trial court erred in refusing petitioner's offer to prove he honestly and reasonably
believed Turpin was over 21 years old.


CONCLUSION


We reach the following conclusions: (1) Section 25658(c) is not limited to the shoulder tap
scenario, but applies whenever an offender purchases alcoholic beverages for an underage person;
(2) section 25658(c) does not apply in the typical social party host situation, because the host does
not purchase alcohol for any particular guest; (3) the prosecution need not prove an offender knew
(or should have known) the age of the person to whom he or she furnished alcohol in order to
prove a violation of section 25658(a); (4) the prosecution need not prove an offender knew (or
should have known) the age of the person for whom he or she purchased alcohol in order to prove
a violation of section 25658(c); and (5) a person charged with violating section 25658(c) may
defend against the charge by claiming an honest and reasonable belief that the person for whom
he or she purchased alcohol was 21 years of age or older. The defendant bears the burden of proof
for this affirmative defense.
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Because the trial court refused to admit evidence that petitioner believed Turpin was over 21 years
old, it erred. The judgment of the Court of Appeal denying the petition for writ of habeas corpus
is reversed and the cause remanded to that court. The Court of Appeal is directed to grant the
petition for a writ of habeas corpus, vacate the judgment of the Sacramento County Superior Court
in People v. Michael Lee Jennings, No. 00M07614, and remand the case to the superior court for
further proceedings. The clerk of the *282  Court of Appeal is directed to remit a certified copy
of this opinion to the superior court for filing, and respondent shall serve another copy thereof on
the prosecuting attorney in conformity with Penal Code section 1382, subdivision (a)(2). (See In
re Gay (1998) 19 Cal.4th 771, 830, 80 Cal.Rptr.2d 765, 968 P.2d 476.)


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, CHIN, BROWN and MORENO, JJ.


All Citations


34 Cal.4th 254, 95 P.3d 906, 17 Cal.Rptr.3d 645, 04 Cal. Daily Op. Serv. 7765, 2004 Daily Journal
D.A.R. 10,456


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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29 Cal.4th 1134, 63 P.3d 937, 131 Cal.Rptr.2d 29, 03 Cal.
Daily Op. Serv. 1825, 2003 Daily Journal D.A.R. 2291


Supreme Court of California


KOREA SUPPLY COMPANY, Plaintiff and Appellant,
v.


LOCKHEED MARTIN CORPORATION et al., Defendants and Respondents.


No. S100136.
Mar. 3, 2003.


SUMMARY


A business representing manufacturers of military equipment brought an action asserting claims
under the unfair competition law (UCL) (Bus. & Prof. Code, § 17200 et seq.) and the tort
of interference with prospective economic advantage. Plaintiff alleged that defendants illegally
induced a foreign government to award a contract of sale to a company other than the one
represented by plaintiff. The trial court sustained defendants' demurrer without leave to amend,
finding that plaintiff's complaint did not state facts sufficient to constitute a cause of action under
California law, and entered a judgment of dismissal. (Superior Court of Los Angeles County, No.
BC209893, Brett C. Klein, Judge.) The Court of Appeal, Second Dist., Div. Four, No. B136410,
reversed the trial court's judgment in full.


The Supreme Court reversed the judgment of the Court of Appeal with respect to its holding that
plaintiff stated a cause of action under the unfair competition law, affirmed the judgment of the
Court of Appeal with respect to its determination that plaintiff stated a cause of action for the
tort of interference with prospective economic advantage, and remanded to the Court of Appeal
for further proceedings. As to plaintiff's claim under the unfair competition law, the court held
that disgorgement of profits that was not restitutionary in nature was not an available remedy.
Restitution is the only monetary remedy expressly authorized by Bus. & Prof. Code, § 17203.
Nothing in the legislative history indicates that the Legislature intended to authorize a court to
order a defendant to disgorge all profits to a plaintiff who does not have an ownership interest
in those profits. The court further held that to state a claim for interference with prospective
economic advantage, plaintiff was not required to plead that defendants acted with the specific
intent, or purpose, of interfering with plaintiff's prospective economic advantage. It was sufficient
for plaintiff to plead that defendants knew that the interference was certain or substantially certain
to occur as a result of their action. Moreover, plaintiff satisfied the requirement of pleading that
defendants engaged in an act that was independently wrongful, alleging that *1135  defendants
engaged in bribery and offered sexual favors to key officials of the foreign government in order
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to obtain the contract from that government. (Opinion by Moreno, J., with Kennard, Acting C.
J., Baxter and Werdegar, JJ., and Rubin, J., *  concurring. Concurring opinion by Kennard, Acting
C. J. (see p. 1166). Concurring opinion by Werdegar, J. (see p. 1167). Concurring and dissenting
opinion by Chin, J., with Brown, J., concurring (see p. 1168).)


* Associate Justice of the Court of Appeal, Second Appellate District, Division Eight, assigned
by the Acting Chief Justice pursuant to article VI, section 6 of the California Constitution.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Scope of Review--Function of Appellate Court-- Rulings on Demurrers.
When a case is reviewed by the appellate court after the sustaining of a general demurrer, the
appellate court accepts as true all the material allegations of the complaint.


(2a, 2b)
Unfair Competition § 4--Unfair Competition Law--Scope--Conduct and Remedies.
The unfair competition law (Bus. & Prof. Code, § 17200 et seq.) covers a wide range of conduct.
It embraces anything that can properly be called a business practice and that at the same time is
forbidden by law. Bus. & Prof. Code, § 17200, borrows violations from other laws by making
them independently actionable as unfair competitive practices. In addition, under Bus. & Prof.
Code, § 17200, a practice may be deemed unfair even if not specifically proscribed by some other
law. While the scope of conduct covered by the unfair competition law is broad, its remedies are
limited. An unfair competition law action is equitable in nature; damages cannot be recovered.
Civil penalties may be assessed in public unfair competition actions, but the law contains no
criminal provisions (Bus. & Prof. Code, § 17206). Under the unfair competition law, prevailing
plaintiffs are generally limited to injunctive relief and restitution.


(3a, 3b, 3c, 3d, 3e, 3f, 3g, 3h)
Unfair Competition § 10--Actions--Remedies--Disgorgement of Nonrestitutionary Profits--
Propriety.
In an action under the unfair competition law (UCL) (Bus. & Prof. Code, § 17200 et seq.)
by a business representing manufacturers of military equipment, in which plaintiff alleged that
defendants illegally induced a foreign government to award a contract of sale to a company other
than the one represented by plaintiff, disgorgement of profits that was not restitutionary in *1136
nature was not an available remedy. Restitution is the only monetary remedy expressly authorized
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by Bus. & Prof. Code, § 17203. Nothing in the legislative history indicates that the Legislature
intended to authorize a court to order a defendant to disgorge all profits to a plaintiff who does
not have an ownership interest in those profits. Although plaintiff described its requested remedy
as restitution, that term did not accurately describe the relief sought, since plaintiff had neither
an ownership interest nor a vested interest in the money it sought to recover. At most, plaintiff
had an expectancy in the receipt of a commission. Since the recovery requested could not be
traced to any particular funds in possession of one of the defendants, it was not the proper subject
of a constructive trust. The nonrestitutionary disgorgement remedy sought by plaintiff closely
resembled a claim for damages, which is not permitted under the UCL. Allowing such a remedy
would have enabled plaintiff to obtain tort damages without proving the elements of liability under
its traditional tort claim for intentional interference with prospective economic advantage, and
would have exposed defendants to multiple suits and the risk of duplicative liability without the
traditional limitations on standing, thereby raising due process concerns.


[See 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, § 93; West's Key Number Digest,
Trade Regulation  864.]


(4a, 4b)
Statutes § 30--Construction--Language--Plain Meaning Rule-- Aids--Legislative Intent.
The fundamental objective of statutory construction is to ascertain the Legislature's intent and to
give effect to the purpose of the statute (Code Civ. Proc., § 1859). If the language of the statute
is unambiguous, the plain meaning governs. If the statutory language is ambiguous, the court
may look to the history and background of the statute. In ascertaining the Legislature's intent, the
court attempts to construe the statute to preserve its constitutional validity, presuming that that the
Legislature intends to respect constitutional limits.


(5a, 5b)
Unfair Competition § 10--Actions--Remedies--Restitution--What Constitutes--Purpose.
In an unfair competition law case (Bus. & Prof. Code, § 17200 et seq.), an order for restitution
is one compelling the defendant to return money obtained through an unfair business practice
to those persons in interest from whom the property was taken, that is, to persons who had an
ownership interest in the property or those claiming through that person. The object of restitution
is to restore the status quo by returning to the plaintiff funds in which *1137  he or she has an
ownership interest. The concept of restoration or restitution, as used in the unfair competition law,
is not limited only to the return of money or property that was once in the possession of that person.
Instead, restitution is broad enough to allow a plaintiff to recover money or property in which he
or she has a vested interest.
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(6)
Trusts § 27--Constructive Trusts--Requisites.
To create a constructive trust, there must be a res, an identifiable kind of property or entitlement
in defendant's hands. A constructive trust requires money or property identified as belonging in
good conscience to the plaintiff that can clearly be traced to particular funds or property in the
defendant's possession.


(7)
Unfair Competition § 10--Actions--Remedies--Damages.
An action under the unfair competition law (UCL) (Bus. & Prof. Code, § 17200 et seq.) is not an
all-purpose substitute for a tort or contract action. Instead, the UCL provides an equitable means
through which both public prosecutors and private individuals can bring suit to prevent unfair
business practices and restore money or property to victims of these practices. The overarching
legislative concern was to provide a streamlined procedure for the prevention of ongoing or
threatened acts of unfair competition. Because of this objective, the remedies provided are limited.
While any member of the public can bring suit under the UCL to enjoin a business from engaging
in unfair competition, it is well established that individuals may not recover damages.


(8a, 8b, 8c, 8d)
Interference § 7--Interference with Prospective Economic Advantage--Actions--Pleading
Requirements--Intent--Act of Independent Wrongfulness.
In an action for interference with prospective economic advantage by a business representing
manufacturers of military equipment, in which plaintiff alleged that defendants illegally induced
a foreign government to award a contract of sale to a company other than the one represented
by plaintiff, plaintiff was not required to plead that defendants acted with the specific intent,
or purpose, of interfering with plaintiff's prospective economic advantage. It was sufficient for
plaintiff to plead that defendants knew that the interference was certain or substantially certain
to occur as a result of their action. Moreover, plaintiff satisfied the requirement of pleading that
defendants engaged in an act that was independently wrongful, alleging that defendants engaged
in bribery and offered sexual favors to key officials of the foreign government in order to obtain
the contract from that government. Since independent wrongfulness is a required element of the
tort, an additional showing of specific intent to interfere is not *1138  necessary. The substantial
certainty test, coupled with the independent wrongfulness requirement, sufficiently limits the tort.
Only defendants who have engaged in an unlawful act can be held liable for this tort, while the
five elements of the tort, all of which were met by plaintiff in this case, serve to limit the number
of potential plaintiffs that can state a cause of action.


(9)
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Interference § 6--Interference with Prospective Economic Advantage-- Elements.
The elements of the tort of intentional interference with prospective economic advantage are
as follows: (1) an economic relationship between the plaintiff and some third party, with
the probability of future economic benefit to the plaintiff; (2) the defendant's knowledge of
the relationship; (3) intentional wrongful acts on the defendant's part designed to disrupt the
relationship; (4) actual disruption of the relationship; and (5) economic harm to the plaintiff
proximately caused by the defendant's acts.


(10a, 10b)
Interference § 2--Interference with Contract Relationship-- Compared to Interference with
Prospective Economic Advantage.
Although the intent requirement is the same for the torts of intentional interference with contract
and intentional interference with prospective economic advantage, these torts remain distinct.
Courts should firmly distinguish the two kinds of business contexts, bringing a greater solicitude to
those relationships that have ripened into agreements, while recognizing that relationships short of
that subsist in a zone where the rewards and risks of competition are dominant. However, although
the two torts are distinct, some plaintiffs may be able to state causes of action for both torts. The tort
of interference with contract is merely a species of the broader tort of interference with prospective
economic advantage. Moreover, the existence of a contract does not mean that a plaintiff's claim
must be brought exclusively as one for interference with contract. However, a plaintiff that chooses
to bring a claim for interference with prospective economic advantage has a more rigorous pleading
burden since it must show that the defendant's conduct was independently wrongful. An act is not
independently wrongful merely because the defendant acted with an improper motive. An act is
independently wrongful if it is unlawful, that is, if it is proscribed by some constitutional, statutory,
regulatory, or common law, or some other determinable legal standard. (Disapproving to the extent
inconsistent: PMC, Inc. v. Saban Entertainment, Inc. (1996) 45 Cal.App.4th 579 [52 Cal.Rptr.2d
877].) *1139
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MORENO, J.


This case addresses what claims and remedies may be pursued by a plaintiff who alleges a lost
business opportunity due to the unfair practices of a competitor. The Republic of Korea wished
to purchase military equipment known as synthetic aperture radar (SAR) systems and solicited
competing bids from manufacturers, including Loral Corporation (Loral) and MacDonald,
Dettwiler, and Associates Ltd. (MacDonald Dettwiler). Plaintiff Korea Supply Company (KSC)
represented MacDonald Dettwiler in the negotiations for the contract and stood to receive a
commission of over $30 million if MacDonald Dettwiler's bid was accepted. Ultimately, the
contract was awarded to Loral (now Lockheed Martin Tactical Systems, Inc.). KSC contends
that even though MacDonald Dettwiler's bid was lower and its equipment superior, it was not
awarded the contract because Loral and its agent had offered bribes and sexual favors to key
Korean officials. KSC instituted the present action asserting claims under both California's unfair
competition law (Bus. & Prof. Code, § 17200 et seq.) and the tort of interference with prospective
economic advantage.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I13312b66fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Korea Supply Co. v. Lockheed Martin Corp., 29 Cal.4th 1134 (2003)
63 P.3d 937, 131 Cal.Rptr.2d 29, 03 Cal. Daily Op. Serv. 1825...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 7


We granted review to decide two issues. First, we address whether disgorgement of profits
allegedly obtained by means of an unfair business practice is an authorized remedy under the UCL
where these profits are neither money taken from a plaintiff nor funds in which the plaintiff has an
ownership interest. We conclude that disgorgement of such profits is not an authorized remedy in
an individual action under the UCL. Accordingly, we reverse the judgment of the Court of Appeal
on this issue.


Second, we address whether, to state a claim for interference with prospective economic advantage,
a plaintiff must allege that the defendant *1141  specifically intended to interfere with the
plaintiff's prospective economic advantage. We conclude that a plaintiff need not plead that the
defendant acted with the specific intent to interfere with the plaintiff's business expectancy in order
to state a claim for this tort. We affirm the judgment of the Court of Appeal on this issue.


I.
(1) “Because '[t]his case comes to us after the sustaining of a general demurrer ..., we accept as
true all the material allegations of the complaint.' ” (Charles J. Vacanti, M.D., Inc. v. State Comp.
Ins. Fund (2001) 24 Cal.4th 800, 807 [102 Cal.Rptr.2d 562, 14 P.3d 234], quoting Shoemaker v.
Myers (1990) 52 Cal.3d 1, 7 [276 Cal.Rptr. 303, 801 P.2d 1054, 20 A.L.R.5th 1016].)


Plaintiff KSC is a corporation engaged in the business of representing manufacturers of military
equipment in transactions with the Republic of Korea. In the mid-1990's, the Republic of Korea
solicited bids for a SAR system for use by its military. KSC represented MacDonald Dettwiler,
a Canadian company, in its bid to obtain the contract award. KSC expected a commission of
15 percent of the contract price, or over $30 million, if MacDonald Dettwiler were awarded the
contract.


In June 1996, the Korean Ministry of Defense announced that Loral, 1  an American competitor
of the Canadian company MacDonald Dettwiler, was awarded the contract, despite the fact that
MacDonald Dettwiler's bid was about $50 million lower and that the project management office of
the Korean Defense Intelligence Command had determined that MacDonald Dettwiler's equipment
was far superior to Loral's system. The Ministry of Defense explained that the decision to award
Loral the contract was based on a suggestion that the United States government would not be
favorably disposed to share intelligence information with the Republic of Korea if the latter
selected a Canadian supplier.


Beginning in October 1998, major news publications in the Republic of Korea revealed that an
internal investigation had established that the SAR contract was awarded to Loral as a result of
bribes and sexual favors, rather than pressure from the United States government. Loral's agent
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for the procurement of the SAR contract, defendant Linda Kim, had bribed two *1142  Korean
military officers. In addition, Ms. Kim had extended bribes and sexual favors to the Minister of
National Defense, the ultimate decision maker with respect to the award of the SAR contract. Ms.
Kim reportedly received approximately $10 million in commission from Loral, an amount that
exceeded the maximum established by the Foreign Corrupt Practices Act (15 U.S.C. § 78dd-2)
and foreign military sales policies and regulations. As a result of the internal investigation by
the Republic of Korea, several persons were imprisoned, including high-ranking Korean military
officers. Ms. Kim herself was indicted in absentia; she avoided imprisonment because she resides
in the United States and refuses to travel to the Republic of Korea.


Upon learning of these alleged reasons for the award of the SAR contract to Loral, KSC
commenced the present action on May 5, 1999. In its first amended complaint, KSC alleged
that defendants 2  “conspired, knowingly and intentionally to induce and did knowingly and
intentionally induce the Republic of Korea, through its authorized agencies, to award the SAR
contract to Loral instead of MacDonald Dettwiler by employing wrongful means including bribes
and sexual favors.” As a direct and proximate result of defendants' actions, the Republic of Korea
awarded the contract to Loral; but for the bribes and sexual favors, this contract would have been
awarded to MacDonald Dettwiler. “In securing the contract by wrongful means, Loral acted with
full knowledge of the commission relationship between plaintiff and MacDonald Dettwiler and
knowing that its interference with the award of the contract ... would cause plaintiff severe loss.”
“Defendant Lockheed Martin has been the beneficiary of the illegal Loral-Kim conduct and to that
extent has been unjustly enriched.”


2 Lockheed Martin Corporation, Lockheed Martin Tactical Systems, Inc., and Linda Kim were
named as defendants in the present action.


The first amended complaint asserts three causes of action: (1) conspiracy to interfere
with prospective economic advantage, (2) intentional interference with prospective economic
advantage, and (3) unfair competition pursuant to Business and Professions Code section 17200. 3


For its unfair competition claim, KSC sought disgorgement to it of the profits realized by Lockheed
Martin on the sale of the SAR to Korea. For the tort claims, KSC sought damages for the loss of
its expected compensation from MacDonald Dettwiler.


3 As in Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 121 [96 Cal.Rptr.2d
485, 999 P.2d 718] (Kraus), we refer to Business and Professions Code section 17200 et seq.,
the unfair competition law, as the UCL, and the claim as one for unfair competition.


Lockheed Martin, joined by Ms. Kim, generally demurred to all counts. The trial court sustained
the demurrer without leave to amend, finding that *1143  plaintiff's complaint did not state facts
sufficient to constitute a cause of action under California law. Judgment was entered dismissing
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the action on September 7, 1999. After the trial court subsequently denied KSC's motion for
reconsideration, KSC filed its notice of appeal. The Court of Appeal reversed the trial court's
judgment in full, finding that plaintiff had sufficiently stated causes of action for unfair competition
and for intentional interference with prospective economic advantage.


Lockheed Martin sought review in this court of two bases of the Court of Appeal's decision: first,
its holding that disgorgement of profits is an available remedy under the UCL even where the
disgorgement sought does not represent restitution of money or property in which plaintiff has an
ownership interest; and second, its holding that the tort of intentional interference with prospective
economic advantage does not require plaintiff to plead that defendant acted with the specific intent
to interfere with plaintiff's business expectancy. We granted review on both issues.


II.
We first address plaintiff's unfair competition claim. Business and Professions Code section 17200
et seq. 4  prohibits unfair competition, including unlawful, unfair, and fraudulent business acts.
(2a) The UCL covers a wide range of conduct. It embraces “ ' ” 'anything that can properly be
called a business practice and that at the same time is forbidden by law.' “ ' [Citations.]” (Cel-
Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180 [83
Cal.Rptr.2d 548, 973 P.2d 527] (Cel-Tech).) Standing to sue under the UCL is expansive as well.
Unfair competition actions can be brought by a public prosecutor or “by any person acting for the
interests of itself, its members or the general public.” (§ 17204.)


4 Business and Professions Code section 17200 states: “As used in this chapter, unfair
competition shall mean and include any unlawful, unfair or fraudulent business act or
practice and unfair, deceptive, untrue or misleading advertising and any act prohibited by
Chapter 1 (commencing with Section 17500) of Part 3 of Division 7 of the Business and
Professions Code.” All subsequent statutory citations are to the Business and Professions
Code, unless otherwise noted.


Section 17200 “borrows” violations from other laws by making them independently actionable
as unfair competitive practices. (Cel-Tech, supra, 20 Cal.4th at p. 180.) In addition, under section
17200, “a practice may be deemed unfair even if not specifically proscribed by some other
law.” (Cel-Tech, at p. 180.) (3a) In the present case, KSC's third cause of action, for unfair
competition, “borrowed” from the federal Foreign Corrupt Practices Act, which prohibits, among
other things, bribing a foreign government official for the purpose of influencing any act or
decision in his or *1144  her official capacity and in violation of a lawful duty, or for the purpose
of inducing the use of official influence to obtain or retain business. (See 15 U.S.C. § 78dd-2(a)
(1)(A), (B).) The Court of Appeal determined that a claim under the UCL may be predicated on
a violation of this act. 5
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5 The parties did not challenge this ruling and so we accept, without deciding, that a claim
under the UCL may be predicted on a violation of the Foreign Corrupt Practices Act.


(2b) While the scope of conduct covered by the UCL is broad, its remedies are limited. (Cel-Tech,
supra, 20 Cal.4th at p. 180.) A UCL action is equitable in nature; damages cannot be recovered.
(Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1266 [10 Cal.Rptr.2d 538, 833 P.2d 545]
(Bank of the West).) Civil penalties may be assessed in public unfair competition actions, but the
law contains no criminal provisions. (§ 17206.) We have stated that under the UCL, “[p]revailing
plaintiffs are generally limited to injunctive relief and restitution.” (Cel-Tech, supra, 20 Cal.4th
at p. 179.) ( 3b) The question raised by this case is whether disgorgement of profits that is not
restitutionary in nature is an available remedy for an individual private plaintiff under the UCL.


A.
The Court of Appeal in this case held that plaintiff can recover disgorgement of profits earned
by defendants as a result of their allegedly unfair practices, even where the money sought to be
disgorged was not taken from plaintiff and plaintiff did not have an ownership interest in the
money. This holding was based on language taken from our recent decision in Kraus, supra, 23
Cal.4th 116. As we explain, the Court of Appeal's reliance on this language was mistaken.


In Kraus, we held that disgorgement of unfairly obtained profits into a fluid recovery fund is not
an available remedy in a representative action brought under the UCL. (Kraus, supra, 23 Cal.4th
at p. 137.) We began by describing the remedies that are clearly available to a plaintiff under the
UCL: “Through the UCL a plaintiff may obtain restitution and/or injunctive relief against unfair or
unlawful practices.” (Kraus, at p. 126.) We then differentiated between the terms “restitution” and
“disgorgement” in order to show why a plaintiff in a representative action under the UCL could
recover restitution but could not obtain disgorgement of profits into a fluid recovery fund.


We defined an order for “restitution” as one “compelling a UCL defendant to return money
obtained through an unfair business practice to those persons in interest from whom the property
was taken, that is, to persons *1145  who had an ownership interest in the property or those
claiming through that person.” (Kraus, supra, 23 Cal.4th at pp. 126-127.) We then clarified that
“disgorgement” is a broader remedy than restitution. We stated that an order for disgorgement
“may include a restitutionary element, but is not so limited.” (Id. at p. 127.) We further explained
that an order for disgorgement “may compel a defendant to surrender all money obtained through
an unfair business practice even though not all is to be restored to the persons from whom it was
obtained or those claiming under those persons. It has also been used to refer to surrender of all
profits earned as a result of an unfair business practice regardless of whether those profits represent
money taken directly from persons who were victims of the unfair practice.” (Ibid.) Relying on this
distinction between restitution and disgorgement, we held in Kraus that although restitution was
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an available remedy in UCL actions, a plaintiff in a representative action under the UCL could not
recover disgorgement in the broader, nonrestitutionary sense, into a fluid recovery fund. (Kraus,
at p. 137.)


The Court of Appeal in the present case misread our opinion in Kraus. Noting that plaintiff in
this case seeks disgorgement of profits unjustly earned by defendants, the Court of Appeal quoted
our statement in Kraus that “ '[a]n order that a defendant disgorge money obtained through an
unfair business practice may include a restitutionary element, but is not so limited.... [S]uch orders
may compel a defendant to surrender all money obtained through an unfair business practice even
though not all is to be restored to the persons from whom it was obtained or those claiming under
those persons. It has also been used to refer to surrender of all profits earned as a result of an
unfair business practice regardless of whether those profits represent money taken directly from
persons who were victims of the unfair practice.' ” (Quoting Kraus, supra, 23 Cal.4th at p. 127,
italics added.) Relying on this language, the Court of Appeal concluded that plaintiff adequately
stated a claim under the UCL.


As Lockheed Martin and several amici curiae point out, however, this passage from Kraus, cited
by the Court of Appeal as authorization for disgorgement under the UCL, merely defined the term
“disgorgement” in order to demonstrate that it was broader in scope than “restitution.” In the above
cited quotation, this court was not approving of disgorgement as a remedy under the UCL. To
the contrary, we held in Kraus that while restitution was an available remedy under the UCL,
disgorgement of money obtained through an unfair business practice is an available remedy in a
representative action only to the extent that it constitutes restitution. We reaffirm this holding here
in the context of an individual action under the UCL. We therefore reverse the judgment of the
Court of Appeal on this issue. *1146


B.
We begin our analysis with the statutory authorization for relief under the UCL, found in section
17203: “Any person who engages, has engaged, or proposes to engage in unfair competition may
be enjoined in any court of competent jurisdiction. The court may make such orders or judgments,
including the appointment of a receiver, as may be necessary to prevent the use or employment
by any person of any practice which constitutes unfair competition, as defined in this chapter, or
as may be necessary to restore to any person in interest any money or property, real or personal,
which may have been acquired by means of such unfair competition.”


(4a) The fundamental objective of statutory construction is to ascertain the Legislature's intent and
to give effect to the purpose of the statute. (Code Civ. Proc., § 1859.) If the language of the statute
is unambiguous, the plain meaning governs. (Day v. City of Fontana (2001) 25 Cal.4th 268, 272
[105 Cal.Rptr.2d 457, 19 P.3d 1196].) ( 3c) Under section 17203, “[t]he statutory authorization ...
to make orders necessary to restore money to any person in interest is clear.” (Kraus, supra, 23
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Cal.4th at p. 129.) An order for restitution, then, is authorized by the clear language of the statute.
In fact, “restitution is the only monetary remedy expressly authorized by section 17203.” (Ibid.)


While a remedy of nonrestitutionary disgorgement of profits is not expressly authorized by the
statute, KSC argues that the equitable language in section 17203 is sufficiently broad to allow
courts to award this monetary remedy for an unfair competition claim. KSC contends that under
the UCL a court may, in its discretion, order Lockheed Martin to surrender its profits to KSC
because KSC allegedly has been wronged by Lockheed Martin's unfair conduct.


Here, since the remedy of nonrestitutionary disgorgement is not expressly authorized by the statute,
we determine whether the Legislature intended to authorize such a remedy under section 17203.
(4b) If the statutory language is ambiguous, we may look to the history and background of the
statute. (Kraus, supra, 23 Cal.4th at p. 129.) In ascertaining the Legislature's intent, we attempt
to construe the statute to preserve its constitutional validity, as we presume that the Legislature
intends to respect constitutional limits. (See ibid.)


(3d) We described the legislative history of the UCL in Kraus. (Kraus, supra, 23 Cal.4th at pp.
129-130.) As amended in 1933, the predecessor to the current law provided express authority to
enjoin unfair competition. (Civ. *1147  Code, former § 3369, as amended by Stats. 1933, ch.
953, § 1, p. 2482.) While no specific provision empowered courts to order monetary remedies, in
People v. Superior Court (Jayhill Corp.) (1973) 9 Cal.3d 283, 286 [107 Cal.Rptr. 192, 507 P.2d
1400, 55 A.L.R.3d 191], we held that trial courts retained their inherent equitable power to order
restitution under the UCL. Three years after Jayhill Corp., express authority to order restitution
was added to Civil Code section 3369, the predecessor to section 17203. (Stats. 1976, ch. 1005,
§ 1, p. 2378.) As we have previously said, this revision of the act was intended to codify, not
change, the remedies available to a trial court under the UCL. (Kraus, supra, at p. 132 [with the
1976 amendments, “the Legislature confirmed, but did not increase, the powers of the court in a
UCL action”]; see also Assem. Com. on Judiciary, Analysis of Assem. Bill No. 1763 (1972 Reg.
Sess.) May 1, 1972 [congruent amendments to false advertising law were intended to affirm equity
power already existing in courts]; Sen. Com. on Judiciary, Analysis of Assem. Bill No. 1763 (1972
Reg. Sess.) [same].)


While express authority to order restitution was added to the UCL, courts were not given similar
authorization to order nonrestitutionary disgorgement. Further, plaintiff has not pointed to anything
in the legislative history that suggests that the Legislature intended to provide such a remedy in
an individual action. Plaintiff contends that this court's interpretation of the UCL and commentary
by leading academic authorities establish that a court's equitable power under the UCL is broad.
Notably absent from this argument, however, is any showing from the language or history of
section 17203 that the Legislature intended to authorize a disgorgement remedy that was not
restitutionary in nature. Instead, KSC merely asserts, without pointing to any particular statutory
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language or legislative history, that a court's equitable powers under section 17203 are broad
enough to encompass its requested remedy.


We have previously found that the Legislature did not intend section 17203 to provide courts with
unlimited equitable powers. In Kraus, we rejected the argument, revived by plaintiff in this case,
that the general grant of equitable authority in section 17203 implicitly permitted a disgorgement
remedy—in that case, into a fluid recovery fund in a representative action. We found that since
there was nothing in the express language of the statute or its legislative history indicating that
the Legislature intended to provide such a remedy, the remedy was not available. (Kraus, supra,
23 Cal.4th at p. 132.) Here, again, we find nothing to indicate that the Legislature intended to
authorize a court to order a defendant to disgorge all profits to a plaintiff who does not have an
ownership interest in those profits.


In fact, the language of section 17203 is clear that the equitable powers of a court are to be used
to “prevent” practices that constitute unfair competition and to “restore to any person in interest”
any money or property *1148  acquired through unfair practices. (§ 17203.) While the “prevent”
prong of section 17203 suggests that the Legislature considered deterrence of unfair practices to
be an important goal, the fact that attorney fees and damages, including punitive damages, are
not available under the UCL is clear evidence that deterrence by means of monetary penalties is
not the act's sole objective. A court cannot, under the equitable powers of section 17203, award
whatever form of monetary relief it believes might deter unfair practices. The fact that the “restore”
prong of section 17203 is the only reference to monetary penalties in this section indicates that the
Legislature intended to limit the available monetary remedies under the act. 6


6 Our discussion in this case is limited to individual private actions brought under the UCL.
In public actions, civil penalties may be collected from a defendant. (§ 17206.) Further, in
Kraus we noted that the Legislature “has authorized disgorgement into a fluid recovery fund
in class actions.” (Kraus, supra, 23 Cal.4th at p. 137.) These issues are not before us, and
therefore we need not address them further.


Our previous cases discussing the UCL indicate our understanding that the Legislature did not
intend to authorize courts to order monetary remedies other than restitution in an individual
action. This court has never approved of nonrestitutionary disgorgement of profits as a remedy
under the UCL. While prior cases discussing the UCL may have characterized some of the relief
available as “disgorgement,” we were referring to the restitutionary form of disgorgement, and
not to the nonrestitutionary type sought here by plaintiff. (Cortez v. Purolator Air Filtration
Products Co. (2000) 23 Cal.4th 163, 176 [96 Cal.Rptr.2d 518, 999 P.2d 706] (Cortez) [holding
that because section 17203 authorizes an order compelling a defendant to pay back wages as a
restitutionary remedy, we “need not consider whether the order might be proper under the UCL on
a disgorgement of benefit theory”]; ABC International Traders, Inc. v. Matsushita Electric Corp.
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(1997) 14 Cal.4th 1247, 1271 [61 Cal.Rptr.2d 112, 931 P.2d 290] [stating that “the defendant's
victims may be entitled to restitution” under section 17203]; Fletcher v. Security Pacific National
Bank (1979) 23 Cal.3d 442, 452 [153 Cal.Rptr. 28, 591 P.2d 51] (Fletcher) [trial court may order
restitution under the UCL for bank customers challenging a bank's computation of per annum
interest on the basis of a 360-day year]; People v. Superior Court (Jayhill Corp.), supra, 9 Cal.3d
at p. 286 [court may order a defendant to pay restitution to victims who have been defrauded as a
result of an unfair business practice].) The present case merely confirms what we have previously
held: Under the UCL, an individual may recover profits unfairly obtained to the extent that these
profits represent monies given to the defendant or benefits in which the plaintiff has an ownership
interest.


C.
In an attempt to fit its claim within the statutory authorization for relief, and as an implicit
acknowledgement that nonrestitutionary disgorgement is *1149  not an available remedy in an
individual action under the UCL, plaintiff describes its requested remedy as “restitution.” This
term does not accurately describe the relief sought by plaintiff. (5a) As defined in Kraus, an order
for restitution is one “compelling a UCL defendant to return money obtained through an unfair
business practice to those persons in interest from whom the property was taken, that is, to persons
who had an ownership interest in the property or those claiming through that person.” (Kraus,
supra, 23 Cal.4th at pp. 126-127.) The object of restitution is to restore the status quo by returning
to the plaintiff funds in which he or she has an ownership interest.


(3e) The remedy sought by plaintiff in this case is not restitutionary because plaintiff does not
have an ownership interest in the money it seeks to recover from defendants. First, it is clear that
plaintiff is not seeking the return of money or property that was once in its possession. KSC has not
given any money to Lockheed Martin; instead, it was from the Republic of Korea that Lockheed
Martin received its profits. Any award that plaintiff would recover from defendants would not be
restitutionary as it would not replace any money or property that defendants took directly from
plaintiff.


Further, the relief sought by plaintiff is not restitutionary under an alternative theory because
plaintiff has no vested interest in the money it seeks to recover. (5b) We have stated that “[t]he
concept of restoration or restitution, as used in the UCL, is not limited only to the return of money
or property that was once in the possession of that person.” (Cortez, supra, 23 Cal.4th at p. 178.)
Instead, restitution is broad enough to allow a plaintiff to recover money or property in which
he or she has a vested interest. In Cortez, we determined that “earned wages that are due and
payable pursuant to section 200 et seq. of the Labor Code are as much the property of the employee
who has given his or her labor to the employer in exchange for that property as is property a
person surrenders through an unfair business practice.” (Ibid.) Therefore, we concluded that such
wages could be recovered as restitution under the UCL. We reached this result because “equity
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regards that which ought to have been done as done [citation], and thus recognizes equitable
conversion.” (Cortez, supra, at p. 178.)


(3f) While the plaintiffs in Cortez had a vested interest in their earned but unpaid wages, KSC itself
acknowledges that, at most, it had an “expectancy” in the receipt of a commission. KSC's expected
commission is merely a contingent interest since KSC only expected payment if MacDonald
Dettwiler was awarded the SAR contract. (See U.S. v. Rodrigues (9th Cir. 2000) 229 F.3d 842,
846 [finding that under the federal Victim and Witness Protection Act of 1982, restitution was
not available for a contingent loss in *1150  which the company had only an expectancy interest;
restitution could only be recovered for the loss of a vested interest].) Such an attenuated expectancy
cannot, as KSC contends, be likened to “property” converted by Lockheed Martin that can now
be the subject of a constructive trust. ( 6) To create a constructive trust, there must be a res, an
“identifiable kind of property or entitlement in defendant's hands.” (1 Dobbs, Law of Remedies
(1993) § 4.1(2), pp. 589-590.) As the United States Supreme Court recently said, a constructive
trust requires “money or property identified as belonging in good conscience to the plaintiff [which
can] clearly be traced to particular funds or property in the defendant's possession.” (Great-West
Life & Annuity Ins. Co. v. Knudson (2002) 534 U.S. 204, 213 [122 S.Ct. 708, 714, 151 L.Ed.2d
635].) ( 3g) The recovery requested in this case cannot be traced to any particular funds in Lockheed
Martin's possession and therefore is not the proper subject of a constructive trust.


KSC's expectancy in this case is further attenuated since KSC never anticipated payment directly
from Lockheed Martin. Instead, it expected the Republic of Korea to pay MacDonald Dettwiler,
which would then pay a commission to KSC. In contrast, in Cortez, the defendant was the employer
from which the plaintiffs expected payment. (Cortez, supra, 23 Cal.4th at p. 169.) Therefore, the
order for restitution served to restore to the plaintiffs funds that were directly owed to them by
the defendant. Unlike Cortez, then, the monetary relief requested by KSC does not represent a
quantifiable sum owed by defendants to plaintiff. Instead, it is a contingent expectancy of payment
from a third party. For these reasons, we find that plaintiff's claim is properly characterized as a
claim for nonrestitutionary disgorgement of profits.


D.
(7) We reaffirm that an action under the UCL “is not an all-purpose substitute for a tort or
contract action.” (Cortez, supra, 23 Cal.4th at p. 173.) Instead, the act provides an equitable means
through which both public prosecutors and private individuals can bring suit to prevent unfair
business practices and restore money or property to victims of these practices. As we have said,
the “overarching legislative concern [was] to provide a streamlined procedure for the prevention
of ongoing or threatened acts of unfair competition.” (Id. at pp. 173-174, italics omitted.) Because
of this objective, the remedies provided are limited. While any member of the public can bring
suit under the act to enjoin a business from engaging in unfair competition, it is well established
that individuals may not recover damages. (Bank of the West, supra, 2 Cal.4th at p. 1266.)
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(3h) The nonrestitutionary disgorgement remedy sought by plaintiff closely resembles a claim
for damages, something that is not permitted under *1151  the UCL. As one court has noted:
“Compensation for a lost business opportunity is a measure of damages and not restitution to the
alleged victims.” (MAI Systems Corp. v. UIPS (N.D.Cal. 1994) 856 F.Supp. 538, 542.) Plaintiff
suggests that its disgorgement remedy need not include all of the profits unfairly obtained by
Lockheed Martin; instead, its recovery might be limited to the amount it allegedly would have
obtained as a commission had McDonald Dettwiler been awarded the contract. This proposed
recovery would be in exactly the same amount that plaintiff is seeking to recover as damages for
its traditional tort claim of interference with prospective economic advantage. The only difference
between what plaintiff seeks to recover as “disgorgement” and the damages it seeks under its
traditional tort claim is that plaintiff would not recover its full expected commission under a
“disgorgement” remedy if, for some reason, the profits obtained by Lockheed Martin did not equal
the amount of plaintiff's expected commission.


Allowing the plaintiff in this case to recover nonrestitutionary disgorgement under the UCL would
enable it to obtain tort damages while bypassing the burden of proving the elements of liability
under its traditional tort claim for intentional interference with prospective economic advantage.
As we have stated, any member of the public can bring suit under the UCL. In addition, “to state
a claim under the act one need not plead and prove the element of a tort. Instead, one need only
show that 'members of the public are likely to be deceived.' [Citation.]” (Bank of the West, supra,
2 Cal.4th at p. 1267; see also Fletcher, supra, 23 Cal.3d at p. 453 [individual plaintiff's knowledge
of the unfair practice not needed in order to recover restitution].) Given the UCL's liberal standing
requirements and relaxed liability standards, were we to allow nonrestitutionary disgorgement in
an individual action under the UCL, plaintiffs would have an incentive to recast claims under
traditional tort theories as UCL violations. They could recover from a competitor without having
to meet the more rigorous pleading requirements of a negligence action, or a breach of contract
suit. The result could be that the UCL would be used as an all-purpose substitute for a tort or
contract action, something the Legislature never intended.


In addition, it is possible that due process concerns would arise if an individual business competitor
could recover disgorgement of profits under the UCL. While restitution is limited to restoring
money or property to direct victims of an unfair practice, a potentially unlimited number of
individual plaintiffs could recover nonrestitutionary disgorgement. Allowing such a remedy would
expose defendants to multiple suits and the risk of duplicative liability without the traditional
limitations on standing. (See Stop Youth Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553,
582 [71 Cal.Rptr.2d 731, 950 P.2d 1086] (conc. opn. of Baxter, J.) [disgorgement of *1152  profits
to a party that has not paid money to the defendant and was not a party to the litigation “raises
substantial due process issues implicating the rights of both the defendant and the absent parties”].)
The disgorgement remedy requested in this case would not require that the disgorged money or
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property have come from the prospective plaintiff in the first instance. Nor is there any limit on
the number of times the remedy could be sought or any limit on the monetary relief available.
There is a risk of unfairness not only to defendants but also to direct victims of the unfair practice.
If Lockheed Martin were forced to disgorge its profits to KSC, there might be little left for the
Republic of Korea to recover, even though it is the party ostensibly entitled to restitutionary relief.


Plaintiff suggests ways of alleviating these due process concerns, proposing several “options
to prevent abuse,” including that this remedy be “limited to instances where the defendant has
engaged in egregious practices.” None of plaintiff's proposals, however, alleviate the possibility
that defendants would be subjected to duplicate liability. Further, none of plaintiff's proposed
“options to prevent abuse” are contemplated by the legislative scheme.


E.
We conclude, therefore, that allowing plaintiff to recover monetary relief under the UCL in
this case would be at odds with the language and history of the statute, our previous decisions
construing the UCL, and public policy. We hold that nonrestitutionary disgorgement of profits is
not an available remedy in an individual action under the UCL. We note that the UCL remains a
meaningful consumer protection tool. The breadth of standing under this act allows any consumer
to combat unfair competition by seeking an injunction against unfair business practices. Actual
direct victims of unfair competition may obtain restitution as well. The present decision merely
reaffirms the balance struck in this state's unfair competition law between broad liability and
limited relief.


In addition, we note that our decision does not foreclose all relief to plaintiff. While plaintiff may
not recover monetary relief under the limited remedies provided by the UCL, plaintiff may pursue
a cause of action under traditional tort law. In fact, as we conclude below, plaintiff in this case
can state a claim for the tort of intentional interference with prospective economic advantage.
While the pleading and proof requirements under this tort are more rigorous than under the UCL, if
plaintiff succeeds in meeting its burden of proof, it may recover damages for the injuries it claims
to have suffered as a result of unfair competition. *1153


III.
(8a) Lockheed Martin argues that KSC fails to state a claim for intentional interference with
prospective economic advantage because it has not shown that Lockheed Martin acted with the
specific intent to disrupt KSC's business relationship. KSC counters that a plaintiff need only show
that the defendant acted with the knowledge that its wrongful acts were substantially certain to
disrupt plaintiff's business expectancy. We conclude that the tort of intentional interference with
prospective economic advantage does not require a plaintiff to plead that the defendant acted
with the specific intent, or purpose, of disrupting the plaintiff's prospective economic advantage.
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Instead, to satisfy the intent requirement for this tort, it is sufficient to plead that the defendant
knew that the interference was certain or substantially certain to occur as a result of its action.


A.
(9) We first articulated the elements of the tort of intentional interference with prospective
economic advantage in Buckaloo v. Johnson (1975) 14 Cal.3d 815, 827 [122 Cal.Rptr. 745,
537 P.2d 865] (Buckaloo). These elements are usually stated as follows: “ '(1) an economic
relationship between the plaintiff and some third party, with the probability of future economic
benefit to the plaintiff; (2) the defendant's knowledge of the relationship; (3) intentional acts
on the part of the defendant designed to disrupt the relationship; (4) actual disruption of
the relationship; and (5) economic harm to the plaintiff proximately caused by the acts of
the defendant.' [Citations.]” (Westside Center Associates v. Safeway Stores 23, Inc. (1996) 42
Cal.App.4th 507, 521-522 [49 Cal.Rptr.2d 793].)


We most recently considered this tort in Della Penna v. Toyota Motor Sales, U.S.A., Inc. (1995)
11 Cal.4th 376 [45 Cal.Rptr.2d 436, 902 P.2d 740] (Della Penna), where we held that a plaintiff
seeking to recover damages for interference with prospective economic advantage must plead and
prove as part of its case-in-chief that the defendant's conduct was “wrongful by some legal measure
other than the fact of interference itself.” (Id. at p. 393.) In Della Penna, we did not address the
elements of the tort as we had formulated them in Buckaloo, other than noting that “[t]o the extent
that language in Buckaloo ... addressing the pleading and proof requirements in the economic
relations tort is inconsistent with the formulation we adopt in this case, it is disapproved.” (Della
Penna, supra, 11 Cal.4th at p. 393, fn. 5.)


Since our opinion in Della Penna, lower courts considering this tort have continued to apply the
elements we articulated in Buckaloo, with the added *1154  understanding that a plaintiff must
plead that the defendant engaged in an act that is wrongful apart from the interference itself. (See,
e.g., Limandri v. Judkins (1997) 52 Cal.App.4th 326, 339 [60 Cal.Rptr.2d 539]; Arntz Contracting
Co. v. St. Paul Fire & Marine Ins. Co. (1996) 47 Cal.App.4th 464, 475 [54 Cal.Rptr.2d 888];
Westside Center Associates v. Safeway Stores 23, Inc., supra, 42 Cal.App.4th at pp. 521-522.)
The Court of Appeal in the present case, however, in considering whether a plaintiff must plead
specific intent, determined that after Della Penna, “it is no longer appropriate to apply the elements
formulated in Buckaloo in all actions for interference with prospective advantage.”


We disagree with the Court of Appeal's conclusion that the elements we first articulated in
Buckaloo, supra, 14 Cal.3d 815, do not still apply to this tort. In Della Penna, we did not abandon
these elements. Instead, we specifically stated that “[w]e do not in this case ... go beyond approving
the requirement of a showing of wrongfulness as part of the plaintiff's case.” (Della Penna, supra,
11 Cal.4th at p. 378.) In fact, we explicitly approved the trial court's modified version of the
standard jury instruction on intentional interference with prospective economic advantage, BAJI
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No. 7.82. The instruction at issue articulated the traditional elements of the tort, but changed the
third element to provide that the defendant “ 'intentionally engaged in [wrongful] acts or conduct
designed to interfere with or disrupt' the relationship.” (Della Penna, at p. 380, fn. 1, italics and
brackets added.) Rather than overrule the established elements of this tort, Della Penna merely
clarified the plaintiff's burden as to the third element, stating that to meet this element, a plaintiff
must plead and prove that the defendant's acts are wrongful apart from the interference itself. (Id.
at p. 393.) Thus, as the majority of the Courts of Appeal have understood, after Della Penna the
elements of the tort of interference with prospective economic advantage remain the same, except
that the third element also requires a plaintiff to plead intentional wrongful acts on the part of the
defendant designed to disrupt the relationship.


B.
(8b) Having clarified the required elements, we now consider the intent requirement of this tort.
The question is whether a plaintiff must plead and prove that the defendant engaged in wrongful
acts with the specific intent of interfering with the plaintiff's business expectancy. We conclude
that specific intent is not a required element of the tort of interference with prospective economic
advantage. While a plaintiff may satisfy the intent requirement by pleading specific intent, i.e., that
the defendant desired to interfere with the plaintiff's prospective economic advantage, a plaintiff
may alternately plead that the defendant knew that the interference was certain or substantially
certain to occur as a result of its action. *1155


Lockheed Martin argues that specific intent is an established element of this tort. It contends that
to satisfy the tort's third element—intentional wrongful acts designed to disrupt the plaintiff's
relationship with its benefactor—a plaintiff must allege that the defendant purposely sought the
disruption. It asserts that the inclusion of the word “designed” in the typical formulation of the
third element is evidence that a plaintiff is required to plead specific intent. We disagree. The
elements of the tort of interference with prospective economic advantage do not require a plaintiff
to allege that the defendant acted with the specific intent, or purpose, of disrupting the plaintiff's
prospective economic advantage.


Contrary to Lockheed Martin's assertion, the inclusion of the word “designed” in the third element
of the tort does not necessarily mean that this tort contains a specific intent requirement. Our
analysis of the intent requirement for the tort of intentional interference with contract in Quelimane
Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26 [77 Cal.Rptr.2d 709, 960 P.2d 513]
(Quelimane) is instructive. 7  In Quelimane, we articulated the elements of this tort, stating that the
third element requires a plaintiff to plead the “ 'defendant's intentional acts designed to induce a
breach or disruption of the contractual relationship.' ” (Id. at p. 55.) Notwithstanding the presence
of the word “designed,” we found that this tort did not require a plaintiff to plead that the defendant
acted with the specific intent to interfere. (Id. at p. 79.)
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7 The concurring and dissenting opinion argues that we should rely on Seaman's Direct Buying
Service, Inc. v. Standard Oil Co. (1984) 36 Cal.3d 752 [206 Cal.Rptr. 354, 686 P.2d 1158],
overruled on other grounds in Freeman & Mills, Inc. v. Belcher Oil Co. (1995) 11 Cal.4th
85, 88 [44 Cal.Rptr.2d 420, 900 P.2d 669], rather than on Quelimane, supra, 19 Cal.4th 26.
Both cases discuss the intent requirement for the tort of interference with contract. Yet the
Quelimane court did not consider the earlier per curiam decision in Seaman's. As we noted
in Della Penna, the Seaman's court “rel[ied] on the first Restatement ... without reviewing
or even mentioning intervening revaluations of the tort by the Restatement Second, other
state high courts and our own Court of Appeal.” (Della Penna, supra, 11 Cal.4th at p. 389.)
Further, we expressly disapproved of our language in Seaman's to the extent that it was
inconsistent with Della Penna. (Della Penna, at p. 393, fn. 5.) Thus, we find in Quelimane,
which relies on Della Penna and the Restatement Second of Torts, a better representation
than Seaman's of the current state of the law.


In determining that intentional interference with contract does not contain a specific intent
requirement, we relied on the Restatement Second of Torts. (Quelimane, supra, 19 Cal.4th at p.
56.) The Restatement, section 766, comment j, makes clear that the tort of intentional interference
with contract applies not only when a defendant acts with the purpose or desire to interfere but that
“[i]t applies also to intentional interference ... in which the actor does not act for the purpose of
interfering with the contract or desire it but knows that the interference is certain or substantially
certain to occur as a *1156  result of his action. The rule applies, in other words, to an interference
that is incidental to the actor's independent purpose and desire but known to him to be a necessary
consequence of his action.” (Rest.2d Torts, § 766, com. j, p. 12.)


We similarly look to the Restatement to determine whether the tort at issue in the present
case, intentional interference with prospective economic advantage, contains a specific intent
requirement. Restatement Second of Torts section 766B, entitled Intentional Interference with
Prospective Contractual Relation, 8  explains in comment d: “The intent required for this Section is
that defined in § 8A. The interference with the other's prospective contractual relation is intentional
if the actor desires to bring it about or if he knows that the interference is certain or substantially
certain to occur as a result of his action. (See § 766, Comment j).” (Rest.2d Torts, § 766B, com.
d, p. 22.)


8 This section states: “One who intentionally and improperly interferes with another's
prospective contractual relation (except a contract to marry) is subject to liability to the other
for pecuniary harm resulting from loss of the benefits of the relation, whether the interference
consists of [¶] (a) inducing or otherwise causing a third person not to enter into or continue
the prospective relation or [¶] (b) preventing the other from acquiring or continuing the
prospective relation.” (Rest.2d Torts, § 766B, p. 20.)
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In explaining the intent requirement for intentional interference with prospective economic
advantage, the Restatement Second of Torts specifically refers to the intent requirement for the
tort of intentional interference with contract, as defined in section 766, comment j. We relied
on this section of the Restatement in Quelimane to conclude that this tort contained no specific
intent requirement. (Quelimane, supra, 19 Cal.4th at p. 56.) In addition, the Restatement refers
to the definition of intent in section 8A, which states: “The word 'intent' is used throughout the
Restatement [Second] of [Torts] to denote that the actor desires to cause consequences of his act,
or that he believes that the consequences are substantially certain to derive from it.” (Rest.2d Torts,
§ 8A.) Comment b to this section clarifies that “[i]ntent is not, however, limited to consequences
which are desired. If the actor knows that the consequences are certain, or substantially certain,
to result from his act, and still goes ahead, he is treated by the law as if he had in fact desired to
produce the result.” (Rest.2d Torts, § 8A, com. b, p. 15.)


Based on our reading of the Restatement and our discussion in Quelimane of the intent requirement,
we reject Lockheed Martin's argument that the tort of intentional interference with prospective
economic advantage contains a requirement that a plaintiff plead and prove that the defendant acted
with the specific intent, purpose, or design to interfere with the plaintiff's prospective advantage.
Instead, we agree with the Restatement that it is sufficient for the *1157  plaintiff to plead that the
defendant “[knew] that the interference is certain or substantially certain to occur as a result of his
action.” (Rest.2d Torts, § 766B, com. d, p. 22.) 9


9 We consider only whether, to state a claim for this tort, a plaintiff need allege that the
defendant acted with a specific intent to interfere with the plaintiff's business expectancy.
A defendant's intent, as defined in section 8A of the Restatement Second of Torts, is still a
triable issue of fact. (See Quelimane, supra, 19 Cal.4th at p. 57.)


C.
(10a) We caution that although we find the intent requirement to be the same for the torts of
intentional interference with contract and intentional interference with prospective economic
advantage, these torts remain distinct. We reiterate our statement in Della Penna that “[o]ur courts
should ... firmly distinguish the two kinds of business contexts, bringing a greater solicitude to
those relationships that have ripened into agreements, while recognizing that relationships short
of that subsist in a zone where the rewards and risks of competition are dominant.” (Della Penna,
supra, 11 Cal.4th at p. 392.)


We note initially that even though these two torts are distinct, some plaintiffs may be able
to state causes of action for both torts. As we stated in Buckaloo, “the tort of interference
with contract is merely a species of the broader tort of interference with prospective economic
advantage.” (Buckaloo, supra, 14 Cal.3d at p. 823.) (8c) In the present case, KSC's claim was
appropriately stated as one for interference with prospective economic advantage. KSC did not



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694676&pubNum=0101577&originatingDoc=I13312b66fabe11d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=19CAL4TH56&originatingDoc=I13312b66fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_56&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_56 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290693565&pubNum=0101577&originatingDoc=I13312b66fabe11d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290693565&pubNum=0101577&originatingDoc=I13312b66fabe11d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290693565&pubNum=0101577&originatingDoc=I13312b66fabe11d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694678&pubNum=0101577&originatingDoc=I13312b66fabe11d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290693565&pubNum=0101577&originatingDoc=I13312b66fabe11d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=19CAL4TH57&originatingDoc=I13312b66fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_57&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_57 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=11CAL4TH392&originatingDoc=I13312b66fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_392&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_392 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=11CAL4TH392&originatingDoc=I13312b66fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_392&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_392 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=14CALIF3D823&originatingDoc=I13312b66fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_823&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_823 





Korea Supply Co. v. Lockheed Martin Corp., 29 Cal.4th 1134 (2003)
63 P.3d 937, 131 Cal.Rptr.2d 29, 03 Cal. Daily Op. Serv. 1825...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 22


allege in its complaint that it had a contractual agreement with MacDonald Dettwiler. KSC merely
alleged that it had an economic expectancy in that it was acting as MacDonald Dettwiler's broker
and it expected a commission if the contract was awarded to MacDonald Dettwiler. KSC nowhere
pleads that this expectancy amounted to an enforceable contract.


(10b) Moreover, the existence of a contract does not mean that a plaintiff's claim must be brought
exclusively as one for interference with contract. In Buckaloo, we concluded that the tort of
interference with prospective economic advantage “is considerably more inclusive than actions
based on contract or interference with contract, and is thus is not dependent on the existence of a
valid contract.” (Buckaloo, supra, 14 Cal.3d at pp. 826-827; see id. at p. 823, fn. 6 [“ 'the basic tort
of interference with economic relations can be established by showing, inter alia, an interference
with an *1158  existing contract or a contract which is certain to be consummated' ”].) 10  Thus, a
plaintiff who believes that he or she has a contract but who recognizes that the trier of fact might
conclude otherwise might bring claims for both torts so that in the event of a finding of no contract,
the plaintiff might prevail on a claim for interference with prospective economic advantage. In the
present case, even if KSC could have alleged a contractual relationship with MacDonald Dettwiler,
its claim was properly brought as one for interference with prospective economic advantage. As we
explain below, however, a plaintiff that chooses to bring a claim for interference with prospective
economic advantage has a more rigorous pleading burden since it must show that the defendant's
conduct was independently wrongful.


10 The concurring and dissenting opinion contends that the Buckaloo court made other
statements indicating that the two torts were mutually exclusive. But it is apparent that
each of the statements it quotes in support of this contention, when read in context, are
merely made in furtherance of Buckaloo's central thesis: that the existence of a contract is
not necessary to maintain an action for intentional interference with prospective economic
advantage.


As we have made clear in both Della Penna and Quelimane, the distinction between these two torts
is found in the independent wrongfulness requirement of the tort of interference with prospective
economic advantage. We stated in Quelimane: “Because interference with an existing contract
receives greater solicitude than does interference with prospective economic advantage [citation],
it is not necessary that the defendant's conduct be wrongful apart from the interference with the
contract itself. [Citation.] [¶] ... Intentionally inducing or causing a breach of an existing contract
is ... a wrong in and of itself. Because this formal economic relationship does not exist and
damages are speculative when remedies are sought for interference in what is only prospective
economic advantage, Della Penna concluded that some wrongfulness apart from the impact of
the defendant's conduct on that prospect should be required.” (Quelimane, supra, 19 Cal.4th at
pp. 55-56.)
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Thus, while intentionally interfering with an existing contract is “a wrong in and of
itself” (Quelimane, supra, 19 Cal.4th at p. 56), intentionally interfering with a plaintiff's
prospective economic advantage is not. To establish a claim for interference with prospective
economic advantage, therefore, a plaintiff must plead that the defendant engaged in an
independently wrongful act. (See Della Penna, supra, 11 Cal.4th at p. 393.) An act is not
independently wrongful merely because defendant acted with an improper motive. As we said in
Della Penna, “the law usually takes care to draw lines of legal liability in a way that maximizes
areas of competition free of legal penalties.” (Della Penna, supra, 11 Cal.4th at p. 392.) The tort of
intentional interference with prospective economic advantage is not intended to punish individuals
or commercial entities for their choice of *1159  commercial relationships or their pursuit of
commercial objectives, unless their interference amounts to independently actionable conduct.
(Marin Tug & Barge v. Westport Petroleum (9th Cir. 2001) 271 F.3d 825, 832.) We conclude,
therefore, that an act is independently wrongful if it is unlawful, that is, if it is proscribed by some
constitutional, statutory, regulatory, common law, or other determinable legal standard. 11  (See
Marin Tug & Barge, supra, at p. 835; see also Della Penna, supra, 11 Cal.4th at p. 408 (conc. opn.
of Mosk, J.) [“It follows that the tort may be satisfied by intentional interference with prospective
economic advantage by independently tortious means”].)


11 We need not in this case further define which sources of law can be relied on to determine
whether a defendant has engaged in an independently wrongful act, other than to say that
such an act must be wrongful by some legal measure, rather than merely a product of an
improper, but lawful, purpose or motive. To the extent that the lower courts have determined
otherwise, these decisions are disapproved. (See, e.g., PMC, Inc. v. Saban Entertainment,
Inc. (1996) 45 Cal.App.4th 579, 603 [52 Cal.Rptr.2d 877] [stating that liability may arise
from either improper motive or improper means].)


(8d) Here, KSC has clearly satisfied the independent wrongfulness requirement. In its complaint,
KSC alleged that defendant Kim, as an agent for Loral, engaged in bribery and offered sexual
favors to key Korean officials in order to obtain the contract from the Republic of Korea. Under
the Foreign Corrupt Practices Act, it is unlawful to pay or offer money or anything of value to
a foreign official for the purposes of influencing any act or decision of the foreign official, or
to induce the foreign official to use his or her influence with a foreign government to affect or
influence any act or decision of the government. (15 U.S.C. § 78dd-1(a)(1)(A), (B).) In addition,
the complaint alleges that the commissions paid by Loral to Kim exceeded the maximum allowable
amounts established by the Foreign Corrupt Practices Act. (15 U.S.C. § 78dd-2(a)(1)(A), (B).)
The complaint thus clearly alleges that defendants engaged in unlawful behavior in order to secure
the SAR contract. KSC has, therefore, sufficiently alleged that defendants' acts, in addition to
interfering with KSC's business expectancy, were wrongful in and of themselves.


D.
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It is this independent wrongfulness requirement that makes defendants' interference with plaintiff's
business expectancy a tortious act. Because we have determined that the act of interference with
prospective economic advantage is not tortious in and of itself, the requirement of pleading that a
defendant has engaged in an act that was independently wrongful distinguishes lawful competitive
behavior from tortious interference. Such a requirement “sensibly redresses the balance between
providing a remedy for *1160  predatory economic behavior and keeping legitimate business
competition outside litigative bounds.” (Della Penna, supra, 11 Cal.4th at p. 378.)


The independent wrongfulness requirement also differentiates California law from that of other
states and the Restatement Second of Torts. Lockheed Martin's reliance on these authorities is
unpersuasive since they require a plaintiff only to plead that the defendant's interference was
improper, and not that the interference was independently unlawful. As we explain, California's
independent wrongfulness requirement more narrowly defines actionable conduct under this tort.


According to the Restatement, there are two requirements for liability under this tort: The
interference must be both intentional and improper. A defendant who “intentionally and improperly
interferes with another's prospective contractual relation” is subject to liability. (Rest.2d Torts, §
766B.) The intent requirement, as described above, is that the defendant either desires to bring
about the interference or knows that the interference is certain or substantially certain to occur
as a result of its action. (Rest.2d Torts, § 766B, com. d, p. 22.) In addition to this general intent,
the second requirement is that “[t]he interference ... must also be improper. The factors to be
considered in determining whether an interference is improper are stated in § 767. One of them is
the actor's motive and another is the interest sought to be advanced by him. Together these factors
mean that the actor's purpose is of substantial significance. If he had no desire to effectuate the
interference by his action but knew that it would be a mere incidental result of conduct he was
engaging in for another purpose, the interference may be found to be not improper. Other factors
come into play here, however, particularly the nature of the actor's conduct. If the means used
is innately wrongful, predatory in character, a purpose to produce the interference may not be
necessary. On the other hand, if the sole purpose of the actor is to vent his ill will, the interference
may be improper although the means are less blameworthy.” (Rest.2d Torts, § 766B, com. d, pp.
22-23, italics added.)


Unlike California, the Restatement Second of Torts does not require a plaintiff to plead that a
defendant engaged in an independently wrongful act in order to show “improper” interference.
Instead, a general intent plus an actor's motive or purpose to interfere is enough to subject a
defendant to liability under the Restatement. In the absence of an independent wrongfulness
requirement, a purpose to interfere with the plaintiff's business expectancy suffices to distinguish
actionable conduct from behavior that is merely competitive, and therefore privileged. The
Restatement, however, recognizes that when the defendant's conduct is innately wrongful, a
purpose to interfere may be unnecessary. The Restatement appreciates that the independent *1161
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wrongfulness of a defendant's acts may satisfy the “improper” requirement of the tort without the
need to look to the motive or purpose behind a defendant's acts.


Thus, while California does follow the Restatement's general intent requirement, California law
adheres to a narrower interpretation of what conduct is improper under this tort. After Della Penna,
supra, 11 Cal.4th 376, California has required plaintiffs to show that a defendant has engaged
in an independently, or inherently, wrongful act. Under this requirement, a defendant's motive or
purpose is relevant only to the extent that it renders the defendant's conduct unlawful. We are
therefore unconvinced by Lockheed Martin's reliance on the Restatement in this regard.


Lockheed Martin's citation to out-of-state decisions holding that a plaintiff must plead that the
defendant acted with a specific intent or purpose to interfere with the plaintiff's economic relations
is similarly unpersuasive. Like the Restatement Second of Torts, the cases cited by Lockheed
Martin look to a defendant's motive or purpose to distinguish tortious conduct from lawful
behavior. (See, e.g., Ethyl Corp. v. Balter (Fla.Dist.Ct.App. 1980) 386 So.2d 1220, 1223 [finding
no interference because the defendant's purpose or motive was not directed at the plaintiff]; Bank
Computer Network Corp. v. Continental Illinois Nat'l Bank and Trust Co. (1982) 110 Ill.App.3d
492 [66 Ill.Dec. 160, 442 N.E.2d 586, 593] [same]; K&K Management v. Lee (1989) 316 Md. 137
[557 A.2d 965, 975] [same]; Anderson v. The Regents of the Univ. of California (1996) 203 Wis.2d
469 [554 N.W.2d 509, 519] [same].) Unlike California, however, these states do not require a
plaintiff to plead that the defendant has engaged in an independently wrongful act in order to state a
claim for interference with prospective economic advantage. Instead of independent wrongfulness,
a plaintiff is required to plead a purpose or motive to interfere in order to demonstrate that the
defendant's interference was improper.


We additionally reject Lockheed Martin's reliance on DeVoto v. Pacific Fid. Life Ins. Co. (9th
Cir. 1980) 618 F.2d 1340 (DeVoto). In that case, the Ninth Circuit Court of Appeals attempted to
anticipate whether California courts would require a plaintiff to plead that the defendant acted with
a specific purpose or motive to interfere with the plaintiff's prospective economic advantage. (Id.
at p. 1347.) DeVoto was decided prior to our opinions in Della Penna, supra, 11 Cal.4th 376, and
Quelimane, supra, 19 Cal.4th 26, and, as the Ninth Circuit noted, there was “a scarcity of pertinent
authority on this issue.” (DeVoto, at p. 1347.) We agree with the Court of Appeal in the present
case that DeVoto “does not support the requirement of an allegation of purposeful intent directed
specifically at the plaintiff in every *1162  case.” Instead, the DeVoto court states: “Where the
actor's conduct is not criminal or fraudulent, and absent some other aggravating circumstances,
it is necessary to identify those whom the actor had a specific motive or purpose to injure by his
interference and to limit liability accordingly.” (DeVoto, supra, 618 F.2d at p. 1347, italics added.)


The DeVoto court, then, determined that a defendant's motive or purpose to interfere is a necessary
element only when the defendant's conduct is not independently unlawful. After Della Penna,
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independent wrongfulness has been recognized as a required element of the tort. Therefore, an
additional showing of specific intent to interfere is not necessary.


E.
Lockheed Martin additionally argues that a specific intent requirement is necessary to prevent
potential plaintiffs with injuries remotely caused by a defendant's acts from maintaining standing
to sue for this tort. It contends that since KSC is an indirect victim of defendants' alleged acts
of interference, KSC should only be able to state a claim if it can show that Lockheed Martin
acted with the purpose of interfering with KSC's economic expectancy. We disagree. Were we to
adopt a specific intent requirement, a plaintiff's standing would turn on the subjective intent of
a defendant who has committed an independently wrongful act. Such a requirement would lead
to absurd and unfair results. A defendant who engaged in an unlawful act knowing that it would
harm the plaintiff's business interest could escape liability if the defendant acted with the purpose
of furthering its own interest, rather than specifically harming the plaintiff's interest. Standing for
this tort should not be made to turn on such a consideration.


As support for its argument, Lockheed Martin cites section 767 of the Restatement Second of Torts
and argues that a defendant must act with the specific intent of interfering with a plaintiff's business
expectancy when the plaintiff is not the direct victim of the interference. We note, however,
that section 767 of the Restatement Second of Torts is entitled Factors in Determining Whether
Interference is Improper. This section, then, refers to the element of the tort that defines when
interference is improper, not to the element that defines the required intent. As stated above,
California law does not follow the Restatement's definition of when interference is improper.
Instead, California law defines “improper” more narrowly than the Restatement, allowing recovery
only when the defendant's conduct is independently unlawful.


We further note that even the Restatement, with its broader definition of improper conduct,
recognizes that an indirectly injured plaintiff may state a *1163  claim under this tort without
pleading that the defendant acted with the purpose to interfere with the plaintiff's business
expectancy. Section 767, comment h, of the Restatement, discussing the proximity or remoteness
of the defendant's conduct to the interference, supports our conclusion: “This remoteness [between
the defendant's conduct and the plaintiff's injury] conduces toward a finding that the interference
was not improper. The weight of this factor, however, may be controverted by ... the factor of the
actor's conduct if that conduct was inherently unlawful or independently tortious.” (Rest.2d Torts, §
767, com. h, p. 36, italics added.) 12  If the defendant's improper conduct constitutes independently
wrongful behavior, the fact that the plaintiff is an indirect victim does not preclude recovery.
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12 Contrary to the assertion of the concurring and dissenting opinion, section 767 “applies to
each form of the tort,” and is therefore applicable to both interference with contract and
interference with prospective economic advantage. (Rest.2d Torts, § 767, com. a, p. 27.)


Contrary to the arguments of Lockheed Martin and the concurring and dissenting opinion, we
find no sound reason for requiring that a defendant's wrongful actions must be directed towards
the plaintiff seeking to recover for this tort. The interfering party is liable to the interfered-with
party “when the independently tortious means the interfering party uses are independently tortious
only as to a third party. Even under these circumstances, the interfered-with party remains an
intended (or at least known) victim of the interfering party—albeit one that is indirect rather
than direct.” (Della Penna, supra, 11 Cal.4th at p. 409 (conc. opn. of Mosk, J.) [citing Rest.2d
Torts, § 767, com. c, pp. 29-30].) In fact, “[t]he most numerous of the tortious interference cases
are those in which the disruption is caused by an act directed not at the plaintiff, but at a third
person.” (Perlman, Interference with Contract and Other Economic Expectancies: A Clash of Tort
and Contract Doctrine (1982) 49 U. Chi. L.Rev. 61, 106.)


We do not share the concern of Lockheed Martin and the concurring and dissenting opinion that
our ruling today will expose defendants to an unlimited number of potential plaintiffs. 13  The
“substantial certainty” test used in the Restatement, coupled with the independent wrongfulness
requirement of *1164  Della Penna, sufficiently limits this tort. It is important to underscore that
the independent wrongfulness requirement of this tort limits the class of potential defendants; only
defendants who have engaged in an unlawful act can be held liable for this tort. In addition, as
described below, each of the five elements of the tort of interference with prospective economic
advantage serves to limit the number of potential plaintiffs that can state a cause of action for this
tort. 14


13 Further, we find federal cases discussing antitrust and RICO (Racketeer Influenced and
Corrupt Organizations Act) law to be inapplicable to the question of whether a plaintiff may
state a claim under the California common law tort of interference with prospective economic
advantage. The federal antitrust cases cited by the concurring and dissenting opinion address
the question of whether the plaintiffs in those cases could maintain standing under section 4
of the Clayton Act (15 U. S.C. § 15). (Associated General Contractors v. Carpenters (1983)
459 U.S. 519, 529 [103 S.Ct. 897, 903-904, 74 L.Ed.2d 723].) To answer this question, these
courts engage, inter alia, in an analysis of the statutory language of the Clayton Act, as well
as its relevant legislative history and objectives. (459 U.S. at pp. 529-531, 538-540 [103 S.Ct.
at pp. 903-905, 908-909].) The question of whether a plaintiff has standing to bring a claim
under a California common law tort is not subject to the same considerations and limitations
that were raised in the Clayton Act and RICO cases. Adopting this federal case law would be
a significant departure from our prior cases discussing this tort, especially Buckaloo, supra,
14 Cal.3d 815, and Della Penna, supra, 11 Cal.4th 376. Nevertheless, the concurring and
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dissenting opinion points to the Restatement, which states in section 768, comment f, that
“there is therefore interplay between [antitrust] law and the law of tortious interference with
prospective contractual relations.” The concurring and dissenting opinion fails to include
the remainder of this sentence, which continues: “[antitrust] law is so involved and is so
primarily concerned with areas of public law only tangentially related to tort law that it must
be regarded as outside the scope of the Restatement of Torts.” (Rest.2d Torts, § 768, com.
c, p. 43, italics added.)


14 We address only plaintiff's allegations as pleaded in its complaint. We express no view as to
whether plaintiff's proof will be sufficient to establish these elements at trial.


First, a plaintiff that wishes to state a cause of action for this tort must allege the existence of
an economic relationship with some third party that contains the probability of future economic
benefit to the plaintiff. This tort therefore “protects the expectation that the relationship eventually
will yield the desired benefit, not necessarily the more speculative expectation that a potentially
beneficial relationship will arise.” (Westside Center Associates v. Safeway Stores 23, Inc., supra,
42 Cal.App.4th at p. 524.) Here, KSC had an agency relationship with MacDonald Dettwiler under
which KSC's commission was fixed at 15 percent of the contract price. As alleged in the complaint,
if MacDonald Dettwiler had been awarded the contract, KSC's commission would have exceeded
$30 million. This business relationship and corresponding expectancy is sufficient to meet this
first element. Only plaintiffs that can demonstrate an economic relationship with a probable future
economic benefit will be able to state a cause of action for this tort.


Second, a defendant must have knowledge of the plaintiff's economic relationship. KSC alleges
that “Loral acted with full knowledge of the commission relationship between plaintiff and
MacDonald Dettwiler.” Again, this element serves to restrict the class of plaintiffs that can state
a claim for this tort.


Third, the defendant must have engaged in intentionally wrongful acts designed to disrupt the
plaintiff's relationship. As discussed above, this requires a plaintiff to plead (1) that the defendant
engaged in an independently wrongful act, and (2) that the defendant acted either with the desire
to *1165  interfere or the knowledge that interference was certain or substantially certain to occur
as a result of its action. Here, KSC alleges that defendants bribed and offered sexual favors to
Korean officials, and paid excessive commissions, in violation of the Foreign Corrupt Practices
Act. Further, KSC claims that Loral acted “knowing that its interference with the award of the
contract on a competitive basis would cause plaintiff severe loss.”


This intent requirement is an appropriate limitation on both the potential number of plaintiffs that
may bring a claim under this tort and the remoteness of these plaintiffs to a defendant's wrongful
conduct. At the very least, a defendant must know that its action is substantially certain to interfere
with the plaintiff's business expectancy. This interference becomes less certain as the time frame
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expands, the identity of potential victims becomes more vague, the causal sequence becomes more
attenuated, and the assumption of easy preventability becomes less plausible. If the interference is
not certain or substantially certain to occur as a result of the defendant's acts, then a plaintiff will not
be able to state a claim for intentional interference with prospective economic advantage. However,
if a defendant knows that its wrongful acts are substantially certain to injure the plaintiff's business
expectancy, the defendant can be held liable, regardless of the motivation behind its actions.


Liability will not be imposed for unforeseeable harm, since the plaintiff must prove that the
defendant knew that the consequences were substantially certain to occur. For example, if the
president of MacDonald Dettwiler stood to receive a bonus if the company secured the SAR
contract, it would be unlikely that Lockheed Martin would have known this with substantial
certainty. Here, however, KSC has alleged that defendants had full knowledge of its commission
relationship with MacDonald Dettwiler and that KSC would lose its commission if Lockheed
Martin secured the contract through anticompetitive means.


Fourth, only plaintiffs that can demonstrate actual disruption of their economic relationship will be
able to state a claim for this tort. In this case, KSC sufficiently pleads actual disruption by alleging
that it did not receive its expected commission, since MacDonald Dettwiler was not awarded the
contract.


Fifth, a plaintiff must establish proximate causation. Specifically, this element requires a plaintiff to
show that the economic harm it suffered was proximately caused by the acts of the defendant. Here,
KSC claims that MacDonald Dettwiler would have been awarded the contract but for Lockheed
Martin's interference. KSC specifically pleads that MacDonald *1166  Dettwiler's product was
superior and that its bid was significantly lower than the bid submitted by Lockheed Martin. KSC
also alleges that its own loss of commission from MacDonald Dettwiler was directly caused by
Lockheed Martin's tortious acts. We therefore conclude that KSC has satisfied the proximate cause
element. In other cases, however, this proximate cause requirement will prevent a plaintiff from
recovering for harm that is more remotely connected to a defendant's wrongful conduct.


F.
An actor engaging in unlawful conduct with the knowledge that its actions are certain or
substantially certain to interfere with a party's business expectancy should be held accountable.
Liability for such actions, which are independently wrongful, should not turn on the subjective
intent of the defendant.


We conclude that the Court of Appeal correctly determined that to state a claim for intentional
interference with prospective economic advantage, a plaintiff need not plead that the defendant
acted with the specific intent to interfere with the plaintiff's business expectancy. 15  Further, we
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agree that plaintiff in this case has sufficiently pled that defendants acted with the required intent,
that is, the knowledge that its actions were certain or substantially certain to interfere with plaintiff's
business expectancy.


15 As noted above, however, we disagree with the Court of Appeal's determination that, after
Della Penna, supra, 11 Cal.4th 376, it is no longer appropriate for courts to apply elements
of this tort that we first formulated in Buckaloo, supra, 14 Cal.3d 815, with the addition of
the independent wrongfulness requirement.


IV.
We reverse the judgment of the Court of Appeal with respect to its holding that plaintiff has stated
a cause of action under the unfair competition law and we affirm the judgment of the Court of
Appeal with respect to its determination that plaintiff has stated a cause of action for the tort of
interference with prospective economic advantage. The present case is remanded to the Court of
Appeal for proceedings consistent with this opinion.


Kennard, Acting C. J., Baxter, J., Werdegar, J., and Rubin, J., *  concurred.
* Associate Justice of the Court of Appeal, Second Appellate District, Division Eight, assigned


by the Acting Chief Justice pursuant to article VI, section 6 of the California Constitution.


KENNARD, Acting C. J.
I concur in the majority opinion.


The majority holds that disgorgement of profits is not an available remedy under California's unfair
competition law (UCL) ( *1167  Bus. & Prof. Code, § 17200 et seq.) when the action is brought
by an individual entity on its own behalf. This conclusion logically follows from this court's
decision in Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116 [96 Cal.Rptr.2d 485,
999 P.2d 718] (Kraus). That case held that disgorgement of profits is not an available remedy
in a representative action under the UCL when the case is not brought as a class action. Kraus
explained: “[T]he Legislature has not expressly authorized monetary relief other than restitution in
UCL actions, but has authorized disgorgement into a fluid recovery fund in class actions. Although
the Legislature is well aware of the distinction between class actions and representative actions,
it has not done so for representative UCL actions.” (Id. at p. 137.) On this issue, I agreed with
the majority in Kraus.


I wrote separately in Kraus, however, because I was troubled by dictum in that case suggesting
“ 'it may be appropriate ... to condition payment of restitution to [nonparty] beneficiaries of a
representative UCL action on execution of acknowledgement that the payment is in full settlement
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of claims against the defendant.' ” (Kraus, supra, 23 Cal.4th at p. 142 (conc. opn. of Kennard, J.)
quoting maj. opn., id. at pp. 138-139.) But here the issue of conditioning payment of restitution to
nonparty beneficiaries in a representative UCL action is not implicated because this case involves
an individual entity, the agent of unsuccessful bidders for a lucrative contract to supply military
equipment to the Republic of Korea. Because plaintiff here paid no money to defendant successful
bidder, I agree with the majority that plaintiff is not entitled to restitution. (Maj. opn., ante, at p.
1149.)


WERDEGAR, J., Concurring.
I agree with the majority that a plaintiff, in order to state a claim for interference with prospective
economic advantage, need not plead that a defendant acted with the specific intent to interfere with
the plaintiff's business expectancy, and with the reasoning leading to that conclusion. (Maj. opn.,
ante, at pp. 1141, 1153-1166.) Under compulsion of Kraus v. Trinity Management Services, Inc.
(2000) 23 Cal.4th 116 [96 Cal.Rptr.2d 485, 999 P.2d 718], from which I dissented, I further agree
that nonrestitutionary disgorgement of profits is not an available remedy in an individual action
under the unfair competition law, Business and Professions Code section 17200 et seq. (Maj. opn.,
ante, at p. 1152.) Accordingly, I concur in the judgment. *1168


CHIN, J.. Concurring and Dissenting.
I agree with the majority's conclusion that disgorgement of profits is not a proper remedy where
an individual private plaintiff alleges a violation of California's unfair competition law (Bus.
& Prof. Code, § 17200 et seq.) and the requested disgorgement would not be restitutionary in
nature. However, I dissent from the majority's conclusion that recovery for intentional interference
with prospective advantage is available to a plaintiff whose alleged injury only indirectly and
remotely followed from the defendant's interference with the prospective economic advantage of
a third party with whom the plaintiff had a contractual relationship. Here, plaintiff Korea Supply
Company (KSC) alleges that it sustained such remote, indirect, and derivative injury as a result
of the interference by defendants Lockheed Martin Tactical Systems, Inc., and Lockheed Martin
Corporation (collectively Lockheed) with the prospective economic advantage of MacDonald,
Dettwiler, and Associates Ltd. (MacDonald). Thus, in my view, KSC may not state a claim for
intentional interference with prospective economic advantage.


I. KSC's Claim Fails for Lack of a Prospective Economic Advantage.


As a threshold matter, KSC has improperly brought its claim as one for intentional interference
with prospective economic advantage, when it should have brought the claim, if at all, as one
for interference with contract. The “first element” of a claim for intentional interference with
prospective economic advantage is “an economic relationship between the plaintiff and some third
person containing the probability of future economic benefit to the plaintiff.” (Blank v. Kirwan
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(1985) 39 Cal.3d 311, 330 [216 Cal.Rptr. 718, 703 P.2d 58].) Here, KSC had no existing or
prospective economic relationship with the Republic of Korea, which is the only entity with which
Lockheed had any dealings. As KSC alleged and as the majority explains (maj. opn., ante, at p.
1150), KSC expected to receive payment from MacDonald, not from the Republic of Korea. Thus,
KSC's only economic relationship here was its existing contractual relationship with MacDonald,
and KSC alleges that Lockheed's actions prevented KSC from realizing the benefits of that
existing contract. Given these allegations, KSC's claim is, in reality, a claim for interference with
contract, not intentional interference with prospective economic advantage. As the Restatement
Second of Torts (Restatement Second) explains, the latter claim “is concerned only with intentional
interference with prospective contractual relations, not yet reduced to contract.” (Rest.2d, § 766B,
com. a, p. 20, italics added; see also Shoemaker v. Myers (1990) 52 Cal.3d 1, 24 [276 Cal.Rptr. 303,
801 P.2d 1054, 20 A.L.R.5th 1016] [complaint identifying “no 'prospective economic advantage'
other than continuation of [plaintiff's] employment relationship” *1169  is, “in reality,” claim for
inducement of breach of contract].) Thus, as Lockheed argued in its demurrer, KSC's claim for
prospective economic advantage fails at the threshold because the complaint fails to allege “a
prospective economic relationship between [KSC] and a third person, and the disruption of that
relationship.”


In reaching a contrary conclusion, the majority errs factually in stating that KSC does “not allege”
that it had a contractual agreement with MacDonald. (Maj. opn., ante, at p. 1157.) KSC's complaint
alleges that KSC had a “commission relationship” with MacDonald providing for KSC to receive
“fifteen percent (15%) of the contract price,” and that Lockheed's interference caused KSC to lose
“its agreed commission.” (Italics added.) At oral argument before us, KSC cited these allegations
in arguing that it had alleged a “contract between” itself and MacDonald. Similarly, at the hearing
on Lockheed's demurrer, KSC argued that it could pursue the interference claim because it “had
a contract with [MacDonald] affording [KSC] a 15 percent commission on the contract price
if [MacDonald] won the contract.” (Italics added.) In the Court of Appeal, KSC argued that it
“was contractually entitled to receive fifteen percent (15%) of the contract price” if MacDonald
obtained the contract, that its economic interests were intertwined with MacDonald “given [its]
contractual representation of MacDonald ... and its contractual entitlement to a commission” if
MacDonald obtained the contract, and that it could pursue the interference claim “by virtue of its
commissionable contractual interest” in MacDonald's prospective contract. (Italics added.) Thus,
the record demonstrates that the majority is simply wrong in asserting that KSC does not allege
“an enforceable contract” with MacDonald. (Maj. opn., ante, at p. 1157.) Moreover, because this
case comes to us after the sustaining of a demurrer, we must assume, based on these allegations,
that KSC had a valid and enforceable commission contract with MacDonald.


The majority also errs in asserting that “the existence of a contract does not mean that a plaintiff's
claim must be brought exclusively as one for interference with contract.” (Maj. opn., ante, at p.
1157.) As support for its assertion, the majority cites dictum in Buckaloo v. Johnson (1975) 14
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Cal.3d 815 [122 Cal.Rptr. 745, 537 P.2d 865] (Buckaloo). (Maj. opn., ante, at p. 1157.) In generally
describing the historical development of the interference torts, Buckaloo stated that “the tort of
interference with contract is merely a species of the broader tort of interference with prospective
economic advantage.” (Buckaloo, supra, 14 Cal.3d at p. 823.) Buckaloo also stated that the tort
of intentional interference with prospective economic advantage “is considerably more inclusive
than actions based on contract or interference with contract, and thus is not dependent on the
existence of a *1170  valid contract.” (Id. at pp. 826-827.) Buckaloo also seemingly endorsed a
federal district court's view that “ '[r]ather than characterizing' ” interference with contract and
intentional interference with prospective business relations “ 'as separate torts, the more rational
approach seems to be that the basic tort of interference with economic relations can be established
by showing, inter alia, an interference with an existing contract or a contract which is certain to be
consummated ....' ” (Id. at p. 823, fn. 6.) The majority's assertion rests exclusively on this dictum.
(See maj. opn., ante, at p. 1157.)


For several reasons, Buckaloo's dictum is insufficient to support the majority's conclusion. First,
other statements in Buckaloo contradict the majority's analysis. Buckaloo explained that the tort
of intentional interference with prospective advantage applies where “a prospective economic
relationship has not attained the dignity of a legally enforceable agreement ....” (Buckaloo, supra,
14 Cal.3d at p. 827.) Buckaloo also stressed that the “area of activity” this tort protects “is not a
contractual relationship but an economic relationship with the potential to ripen into contract.” (Id.
at p. 830, fn. 7.) It is in this sense—the protection of non contractual relationships—that Buckaloo
stated that the tort of intentional interference with prospective advantage “is considerably more
inclusive than” the tort of interference with contract. (Id. at pp. 826-827.) As the statements I have
quoted make clear, Buckaloo was not, as the majority incorrectly suggests, indicating that the tort
of intentional interference with prospective economic advantage also includes claims based on
a valid and enforceable contract. Thus, several statements in Buckaloo contradict the majority's
view that a plaintiff may base a claim for intentional interference with prospective advantage on
an interference with a valid and enforceable contract. 1


1 The majority asserts that these statements were “merely made in furtherance of Buckaloo's
central thesis: that the existence of a contract is not necessary to maintain an action for
intentional interference with prospective economic advantage.” (Maj. opn., ante, at p. 1158,
fn 10.) What the majority fails to understand, and what the statements I have quoted establish,
is that this thesis does not, as the majority incorrectly concludes, imply that an action for
intentional interference with prospective economic advantage may be brought where there
is a valid contract.


Second, the majority's reliance on Buckaloo's dictum is also incorrect because the federal decision
Buckaloo endorsed did not, as the majority erroneously suggests, state that a claim for interference
with contract may be brought as one for intentional interference with prospective economic
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advantage. Rather, it suggested that these claims should be recognized not as “ 'separate torts,' ” but
as alternative theories for establishing a single, broader tort called “ 'interference with economic
relations.' ” (Buckaloo, supra, 14 Cal.3d at p. 823, fn. 6, quoting Builders Corporation of America
v. United States (N.D.Cal. 1957) 148 F.Supp. 482, 484, fn. 1, revd. on other *1171  grounds (9th
Cir. 1958) 259 F.2d 766.) Despite Buckaloo's dictum, we have not recognized this broader tort.
On the contrary, we have stressed the “need to draw and enforce a sharpened distinction between
claims for the tortious disruption of an existing contract and claims that a prospective contractual
or economic relationship has been interfered with by the defendant.” (Della Penna v. Toyota Motor
Sales, U.S.A., Inc. (1995) 11 Cal.4th 376, 392 [45 Cal.Rptr.2d 436, 902 P.2d 740] (Della Penna).)
Indeed, the majority purports to “reiterate” Della Penna's statement that California courts should “
'firmly distinguish' ” between these two separate torts. (Maj. opn., ante, at p. 1157.) Unfortunately,
the majority fails to follow this statement.


Finally, the other statement from Buckaloo the majority cites—that “ 'the tort of interference
with contract is merely a species of the broader tort of interference with prospective economic
advantage' ” (maj. opn., ante, at p. 1157)—is both imprecise and incorrect. Buckaloo cited several
authorities as establishing this proposition, but none of them stated that the tort of interference with
contract is a species of the tort of intentional interference with prospective economic advantage.
Rather, to the extent they spoke to this question, consistent with the federal decision discussed
above, they characterized or analyzed interference with contract and intentional interference with
prospective economic advantage as separate aspects of the broader “subject of interference with
commercial or economic relations.” (Prosser, Torts (4th ed. 1971) § 128, p. 915; see also 1 Harper
& James, Torts (1956) § 6.5, p. 489 [interference with contract “is one of several segments
of a large area of the law of tort in which damages may be recovered for unlawfully causing
loss to the plaintiff in connection with his business relations”]; id. at §§ 6.7, 6.11, pp. 495, 510
[actions for interference with contract and interference with reasonable economic expectations
protect different rights and interests]; 4 Witkin, Summary of Cal. Law (8th ed. 1974) Torts, §§
380-391, pp. 2634-2643; Note, Developments in the Law—Competitive Torts (1964) 77 Harv.
L.Rev. 888, 961 [stressing “the difference between the action for inducing breach of contract and
the action for interference with prospective advantage”].) 2  Consistent with these authorities, in
an extensive historical discussion, we have previously labeled “interference with contract” and
“interference with prospective economic relations” as, generally, “the so-called 'interference torts,'
” and characterized them as “two torts” that are “sibling[s].” (Della Penna, supra, 11 Cal.4th at
p. 381.) Thus, Buckaloo's dictum is erroneous and it fails to support the majority's assertion that
KSC may properly base a claim for intentional interference with prospective economic advantage
on allegations that Lockheed interfered with the existing contract between KSC and MacDonald.
*1172
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2 Buckaloo also cited Bernhardt, California Real Estate Transactions (Cont.Ed.Bar 1974 supp.)
section 5.81. (Buckaloo, supra, 14 Cal.3d at p. 823.) That source did not address the issue
or otherwise support Buckaloo's statement.


The discussion of this subject in the Restatement Second, on which the majority heavily
relies, fully supports the conclusion that Buckaloo's dictum, and the majority's conclusion based
on that dictum, are incorrect. Consistent with the authorities I have already discussed, the
Restatement Second explains that interference with contract and “interference with prospective
advantage” are separate “form[s]” of the broader subject of “intentional interference with business
relations.” (Rest.2d, § 766A, com. b, p. 18; see also id., § 767, com. j, p. 37 [interference
with contract and interference with prospective economic advantage are separate “forms of
interference with business relations”].) The Restatement Second also explains that, as their
names suggest, intentional interference with contract involves only interference with an “existing
contract,” whereas intentional interference with prospective economic advantage “is concerned
only with intentional interference with prospective contractual relations not yet reduced to
contract.” (Rest.2d, § 766B, com. a, p. 20, italics added.) Thus, the Restatement Second
supports the conclusion that because KSC alleges only a loss of benefits under its existing
contract with MacDonald, and it had no prospective relationship with the Republic of Korea,
its claim for intentional interference with prospective economic advantage fails at the threshold
for lack of a prospective economic advantage with which Lockheed allegedly interfered. The
majority's contrary conclusion improperly “blurs the analytical line between interference with an
existing business contract and interference with commercial relations less than contractual,” thus
“invit[ing] both uncertainty and unpredictability ....” (Della Penna, supra, 11 Cal.4th at p. 392.)


II. KSC's Alleged Injuries Are Too Remote to Warrant Recovery.


In its demurrer, Lockheed argued that “the economic relationship [it] allegedly disrupted was
MacDonald's ... effort to obtain the award of the ... contract from” the Republic of Korea, and
that KSC's alleged injury was merely “an indirect consequence of” this alleged disruption. This
indirect injury, Lockheed continued, “does not give rise to a claim for intentional interference
with prospective economic advantage because [KSC] cannot show that the injury resulted from
the disruption of a prospective economic relationship to which [KSC] was a party.” In sustaining
the demurrer, the trial court agreed with Lockheed, finding that KSC's claim failed because it was
“secondary and derivative and indirect and [KSC] has found no case from any U.S. state or federal
jurisdiction giving cognizance to a comparable secondary or derivative or indirect claim.”


The majority rejects this view and holds that “an indirectly injured plaintiff may state a claim”
for intentional interference with prospective *1173  economic advantage, and may do so “without
pleading that the defendant acted with the purpose to interfere with the plaintiff's business
expectancy.” (Maj. opn., ante, at pp. 1162-1163.) The majority gives scant attention to this issue.
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It cites no decisions, from California or elsewhere, supporting either its analysis or its holding.
The sole authority the majority cites is a portion of comment h to section 767 of the Restatement
Second (comment h). The majority states: “Section 767, comment h, of the Restatement [Second],
discussing the proximity or remoteness of the defendant's conduct to the interference, supports our
conclusion: 'This remoteness [between the defendant's conduct and the plaintiff's injury] conduces
toward a finding that the interference was not improper. The weight of this factor, however, may
be controverted by ... the factor of the actor's conduct if that conduct was inherently unlawful or
independently tortious.' [Citation.] If the defendant's improper conduct constitutes independently
wrongful behavior, the fact that the plaintiff is an indirect victim does not preclude recovery.” (Maj.
opn., ante, at p. 1163, fn. omitted.)


For several reasons, comment h is insufficient support for the majority's conclusion that KSC's
status as “an indirect victim does not preclude recovery.” (Maj. opn., ante, at p. 1163.) First,
comment h does not, as the majority suggests, categorically state that a defendant's commission
of an independently wrongful act does overcome remoteness between the defendant's conduct and
the plaintiff's injury. Rather, in decidedly equivocal terms, comment h states that the significance
of remoteness “may be controverted ... perhaps by the factor of the actor's conduct if that conduct
was inherently unlawful or independently tortious.” (Rest.2d Torts, § 767, com. h, p. 36, italics
added.) Comment h's equivocal language does not support the majority's categorical holding that
where a defendant's conduct is independently wrongful, “the fact that the plaintiff is an indirect
victim does not preclude recovery.” 3  (Maj. opn., ante, at p. 1163.)


3 Comment b of section 767 of the Restatement Second makes the same point. In discussing
“the interplay between” a defendant's “motive” and “the nature of [his or her] conduct,” it
states, in equivocal terms, that “[i]f the conduct is independently wrongful ... the desire to
interfere with the other's contractual relations may be less essential to a holding that the
interference is improper.” (Rest.2d, § 767, com. on cl. b, p. 33, italics added.)


Second, comment h addresses proximity and remoteness in the context of an interference with an
existing contract, not an interference with a merely prospective economic advantage. This fact is
clear from the portion of comment h that immediately precedes the portion the majority quotes,
which states: “If ... A induces B to sell certain goods to him and thereby causes him not to perform
his contract to supply the goods to C, this may also have the effect of preventing C from performing
his contractual obligations to *1174  supply them to D and E. C's failure to perform his contracts
is a much more indirect and remote consequence of A's conduct than B's breach of his contract
with C, even assuming that A was aware of all contractual obligations and the interference can be
called intentional.” (Rest.2d, § 767, com. h, p. 36, italics added.) This fact is significant because, as
the Restatement Second elsewhere explains, the law affords “greater protection ... to the interest in
an existing contract than to the interest in acquiring prospective contractual relations,” and section
767's “weighing process” therefore “does not necessarily reach the same result in regard to” these
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separate “forms of interference with business relations.” (Rest.2d, § 767, com. j, p. 37; see also
id., com. a, p. 27 [weight of various factors “may vary considerably” with respect to different
“forms of the tort”].) Thus, comment h's discussion of the interaction between independently
wrongful means and remoteness in the context of an interference with an existing contract does
not necessarily apply to the same extent with regard to an interference with a merely prospective
economic advantage. By failing to distinguish between these torts, the majority, in the words
of the Restatement Second, “produce[s] a blurring of the significance of the factors involved in
determining liability.” 4  (Rest.2d, ch. 37, Introductory Note, p. 5.)


4 As should be clear, I do not, as the majority states, “assert[]” that section 767 of the
Restatement Second does not apply to intentional interference with prospective economic
advantage. (Maj. opn., ante, at p. 1163, fn. 12.) What I do assert is that given the Restatement
Second's caution that “the weight carried by” the various factors “may vary considerably”
with respect to the different interference torts (Rest.2d, § 767, com. a, p. 27), the majority
errs in simply assuming that comment h's discussion of remoteness in the context of
interference with contract necessarily applies to the same extent to intentional interference
with prospective economic advantage.


Third, and most important, the Restatement Second's sections and comments regarding
interference with contract and intentional interference with prospective economic advantage do
not even purport to address the fundamental question before us: whether Lockheed's alleged
interference is the legal cause of the remote, indirect, and derivative injury KSC alleges. The
relevant sections of the Restatement Second state rules for determining whether someone is
“subject to liability.” (Rest.2d, §§ 766, 766B.) Under the Restatement Second, “subject to liability”
means only that “the actor's conduct is such as to make him liable for another's injury, if,” in
addition, “the actor's conduct is a legal cause” of the injury. (Rest.2d, § 5, italics added.) “Legal
cause,” according to the Restatement, means that “the causal sequence by which the actor's tortious
conduct has resulted in an invasion of some legally protected interest of another is such that the
law holds the actor responsible for such harm unless there is some defense to liability.” (Rest.2d,
§ 9.) Regarding the relationship between these concepts, the Restatement Second explains: “To
become liable ... under the principles of the law of *1175  Torts, an actor's conduct must not only
be tortious in character but it must also be a legal cause of the invasion of another's interest. If
the actor has engaged in conduct which is tortious in character, he thereby subjects himself to
liability .... In order that the actor become liable to another, it is necessary, among other things,
that his conduct be the legal cause of the invasion of the other's interest ....” (Rest.2d, § 9, com. a,
p. 16.) “In order that a particular act or omission may be the legal cause of an invasion of another's
interest, the act or omission must be a substantial factor in bringing about the harm, and there must
be no principle or rule of law which restricts the actor's liability because of the manner in which
the act or omission operates to bring about such invasion.” (Rest.2d, § 9, com. b, p. 16.) Thus, a
defendant “may be 'subject to liability' ” within the meaning of the Restatement Second “but may
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escape” liability if his or her conduct is not “the legal cause of the plaintiff's harm.” (Rest.2d, §
5, com. b, p. 11.) Because the Restatement Second's sections on interference with contract and
intentional interference with prospective economic advantage consider the circumstances only for
determining whether a defendant is “subject to liability” (Rest.2d, §§ 766, 766B), they do not
even purport to address the more fundamental question now before us: whether Lockheed's alleged
interference is the legal cause of the remote, indirect, and derivative injury KSC alleges. Thus, the
majority's reliance on the Restatement Second is both inadequate and unpersuasive.


Our prior decisions discuss similar concepts in tort law. As we have explained, “[p]roximate cause
involves two elements. [Citation.] One is cause in fact. An act is a cause in fact if it is a necessary
antecedent of an event. [Citation.] ... [¶] To simply say, however, that the defendant's conduct was
a necessary antecedent of the injury does not resolve the question of whether the defendant should
be liable.... '[T]he consequences of an act go forward to eternity, and the causes of an event go back
to the dawn of human events, and beyond. But any attempt to impose responsibility upon such a
basis would result in infinite liability for all wrongful acts, and would ”set society on edge and
fill the courts with endless litigation.“ ' [Citation.] Therefore, the law must impose limitations on
liability other than simple causality. These additional limitations are related not only to the degree
of connection between the conduct and the injury, but also with public policy. [Citation.] As Justice
Traynor observed, proximate cause 'is ordinarily concerned, not with the fact of causation, but
with the various considerations of policy that limit an actor's responsibility for the consequences
of his conduct.' [Citation.]” (PPG Industries, Inc. v. Transamerica Ins. Co. (1999) 20 Cal.4th 310,
315-316 [84 Cal.Rptr.2d 455, 975 P.2d 652] [holding that although the defendant was cause in
fact of the plaintiff's damages, for policy reasons, it was not proximate cause].) In *1176  short,
proximate cause is “ 'a policy-based legal filter on ”but for“ causation' ” that courts apply “ ' ”to
those more or less undefined considerations which limit liability even where the fact of causation is
clearly established.“ ' [Citation.]” (Vons Companies, Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th
434, 464 [58 Cal.Rptr.2d 899, 926 P.2d 1085].) Moreover, to the extent proximate cause involves
“limitations imposed upon liability as a matter of public policy, the issue is for the court” to decide
as “a question of law.” (Mosley v. Arden Farms Co. (1945) 26 Cal.2d 213, 223 [157 P.2d 372,
158 A.L.R. 872] (conc. opn. of Traynor, J.).) Thus, the majority errs in concluding that KSC “has
satisfied the proximate cause element” merely by pleading that its injury “was directly caused by”
Lockheed's alleged interference. (Maj. opn., ante, at p. 1166.) This allegation does “not ... render
the complaint sufficient” because, as I later explain, “it affirmatively appears from other allegations
that the act[s] made the basis of liability [are], as a matter of law, not the proximate cause of the
injury complained of.” (Katz v. Helbing (1928) 205 Cal. 629, 633 [271 P. 1062, 62 A.L.R. 825].)


Regarding the more fundamental policy question of legal, or proximate, cause, the majority has
little to say. The majority declares that there is “no sound reason for requiring that a defendant's
wrongful actions must be directed towards the plaintiff.” (Maj. opn., ante, at p. 1163.) To do so,
the majority suggests, would exclude what a law review article describes as “ 'the most numerous
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of the tortious interference cases' ”—“ 'those in which the disruption is caused by an act directed
not at the plaintiff, but at a third person.' ” (Maj. opn., ante, at p. 1163.)


This analysis simply attacks a straw man of the majority's own creation. Contrary to the majority's
suggestion, no one asserts that we should allow recovery only where the defendant's wrongful act
is “directed towards the plaintiff.” (Maj. opn., ante, at p. 1163.) Rather, the issue here is whether
to allow recovery where the wrongful act is not directed towards the plaintiff or towards anyone
with whom the plaintiff had a prospective economic advantage. As I have previously explained,
Lockheed directed no actions towards either KSC or MacDonald. It directed its actions only
towards the Republic of Korea—with which KSC has no prospective economic relationship—and
KSC's alleged injury is only a remote, indirect, and derivative consequence of those alleged acts
towards the Republic of Korea. Moreover, contrary to the majority's suggestion, cases involving
such derivative injury are not among those that the cited law review article described as being
the “most numerous.” (Perlman, Interference with Contract and Other Economic Expectancies: A
Clash of Tort and Contract Doctrine (1982) 49 U. Chi. L.Rev. 61, 106.) According to the article,
that category consists of cases in which the defendant's act of interference was directed towards a
third person who *1177  was “in a [r]elationship with the [p]laintiff.” (Ibid.; see also id. at p. 99.)
Again, this is not such a case, because Lockheed's alleged acts were not directed towards anyone
having either an existing or prospective relationship with KSC. 5


5 Nor does the passage the majority cites from the concurring opinion in Della Penna (maj.
opn., ante, at p. 1163) address recovery where the defendant's alleged act of interference is
not directed towards the plaintiff or towards anyone with whom the plaintiff has an existing
or prospective economic relationship. (Della Penna, supra, 11 Cal.4th at p. 409 (conc. opn.
of Mosk, J.).)


The majority also summarily declares that because, under Della Penna, supra, 11 Cal.4th 376,
a defendant's liability for intentional interference with prospective economic advantage requires
commission of “an independently wrongful act,” a plaintiff's standing to sue should not “turn
on” the defendant's “subjective intent.” (Maj. opn., ante, at p. 1162.) A contrary conclusion, the
majority reasons, would produce “absurd and unfair results.” (Ibid.) Again, the majority cites no
case law supporting its analysis and conclusion. Moreover, the majority's reliance on Della Penna's
wrongful act requirement subverts and distorts the purpose of that requirement. In Della Penna,
we required an independently wrongful act in order to restrict the scope of the tort. Contrary to
this purpose, the majority here uses that requirement as justification for significantly expanding
the tort's scope by allowing recovery for remote, indirect, and derivative injuries. Finally, the
majority's conclusion that it would be unfair to preclude recovery for indirect and remote injury
simply because the defendant lacked specific intent begs the more fundamental, threshold question
of whether a plaintiff with remote, indirect, and derivative injury should be able to recover even
if the defendant had specific intent.
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Regarding this threshold policy question, and lacking governing California authority, we should
follow the substantial body of case law from other courts—including the United States Supreme
Court—that deals with analogous causes of action and holds that parties with remote, indirect, and
derivative injuries may not recover. The high court has addressed this subject in the context of
antitrust law. Consistent with the causation principles I have previously discussed, the high court
has explained that although “[a]n antitrust violation may be expected to cause ripples of harm to
flow through the Nation's economy,” “ 'there is a point beyond which the wrongdoer should not be
held liable.' [Citation.]” (Blue Shield of Virginia v. McCready (1982) 457 U.S. 465, 476-477 [102
S.Ct. 2540, 2547, 73 L.Ed.2d 149] (Blue Shield).) Like “common-law” remedies, “the judicial
remedy” for an antitrust violation “cannot encompass every conceivable harm that can be traced
to alleged wrongdoing.” (Associated General Contractors v. Carpenters (1983) 459 U.S. 519,
535-536 [103 S.Ct. 897, 907-908, 74 L.Ed.2d 723] *1178  (Associated General).) Thus, in an
antitrust case, the “question of which persons have been injured by” the alleged antitrust violation
“is analytically distinct from the question of which persons have sustained injuries too remote to
give them standing to sue for damages ....” (Illinois Brick Co. v. Illinois (1977) 431 U.S. 720, 728,
fn. 7 [97 S.Ct. 2061, 2066-2067, 52 L.Ed.2d 707] (Illinois Brick); see also Blue Shield, supra, 457
U.S. at p. 476 [102 S.Ct. at pp. 2546-2547].)


The high court focused on these questions in Associated General, where several labor unions
sought damages for an alleged antitrust violation by an employers association. The unions alleged
that the employers association illegally “coerced certain third parties ... to enter into business
relationships with nonunion firms. This coercion, according to the [unions'] complaint, adversely
affected the trade of certain unionized firms and thereby restrained the business activities of the
unions.” (Associated General, supra, 459 U.S. at pp. 520-521 [103 S.Ct. at p. 899].) The court of
appeals held that the unions “had standing to recover damages for the injury to their own business
activities” because their injury was not only “a foreseeable consequence of the antitrust violation,”
but also “was specifically intended by the defendants.” (Id. at p. 525 [103 S.Ct. at p. 902].) The high
court disagreed and held that the unions could not maintain their antitrust action notwithstanding
their “allegation of intent to harm.” (Id. at p. 545 [103 S.Ct. at p. 912].)


Notably, in reaching its conclusion, the high court in Associated General expressly relied on
common law principles, which are, of course, applicable in the case now before us. The court
reasoned: “In 1890, notwithstanding general language in many state constitutions providing in
substance that 'every wrong shall have a remedy,' a number of judge-made rules circumscribed
the availability of damages recoveries in both tort and contract litigation—doctrines such as
foreseeability and proximate cause, directness of injury, certainty of damages, and privity of
contract. Although particular common-law limitations were not debated in Congress, the frequent
references to common-law principles [in congressional debates on the antitrust laws] imply that
Congress simply assumed that antitrust damages would be subject to constraints comparable to
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well-accepted common-law rules applied in comparable litigation.” (Associated General, supra,
459 U.S. at pp. 532-533 [103 S.Ct. at pp. 905-906], fns. omitted.) The court noted that, based
on this understanding of congressional intent, federal judges had “held as a matter of law that
neither a creditor nor a stockholder of a corporation that was injured by a violation of the
antitrust laws could recover” because a “plaintiff's injury as a stockholder [is] 'indirect, remote, and
consequential.' [Citation.]” (Id. at p. 533 [103 S.Ct. at p. 906].) “This holding,” the high *1179
court continued, is “consistent with ... '[t]he general tendency of the law, in regard to damages at
least, ... not to go beyond the first step.' [Citation.]” (Id. at p. 534 [103 S.Ct. at p. 906].) Thus,
the court reasoned, “as was required in common-law damages litigation in 1890,” the question of
whether the plaintiff “may recover for the injury it allegedly suffered by reason of the defendants'
coercion against certain third parties ... requires ... evaluat[ion of] the plaintiff's harm, the alleged
wrongdoing by the defendants, and the relationship between them.” (Id. at p. 535 [103 S.Ct. at
p. 907], fn. omitted.)


In holding that the unions could not maintain their antitrust action, the high court in
Associated General stressed, among other factors, the “indirectness of the [unions'] asserted
injury.” (Associated General, supra, 459 U.S. at p. 540 [103 S.Ct. at p. 909].) Focusing on the
“chain of causation” between the unions' injury and the alleged antitrust violation, the high court
found “that any such injuries were only an indirect result of whatever harm may have been suffered
by [the] construction contractors and subcontractors” that lost business due to the defendants'
coercion. (Id. at pp. 540-541 [103 S.Ct. at p. 910].) “If either these firms, or the immediate victims
of coercion by defendants, have been injured by an antitrust violation, their injuries would be
direct and ... they would have a right to maintain their own ... actions against the defendants.... The
existence of an identifiable class of persons whose self-interest would normally motivate them
to” sue “diminishes the justification for allowing ... more remote part[ies] such as the [unions]
to” maintain an action. (Id. at pp. 541-542 [103 S.Ct. at pp. 910-911].) “Denying the [u]nion[s]
a remedy on the basis of [the] allegations in this case is not likely to leave a significant antitrust
violation undetected or unremedied.” (Id. at p. 542 [103 S.Ct. at p. 911].) “Indeed,” the court
explained, “if there is substance to the [u]nion[s'] claim, it is difficult to understand why these
direct victims of the conspiracy have not asserted any claim in their own right.” (Id. at p. 542, fn.
47 [103 S.Ct. at p. 910].)


In Illinois Brick, the high court applied similar principles in holding that where the defendant
violates the antitrust laws by fixing prices and sells to an entity that passes the resulting overcharges
on to its customers, the injuries of the customers resulting from the defendant's antitrust violation
are legally too remote to support recovery. (Illinois Brick, supra, 431 U.S. at pp. 725-729 [97
S.Ct. at pp. 2064-2066].) The court acknowledged that this holding “denies recovery to ... indirect
purchasers who may have been actually injured by antitrust violations.” (Id. at p. 746 [97 S.Ct. at
p. 2075].) However, “[i]n view of” the relevant policy “considerations,” the court was “unwilling
to carry the compensation principle to its logical extreme by *1180  attempting to allocate
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damages among all 'those within the defendant's chain of distribution' [citation] ....” (Ibid.) The
considerations the court cited were the defendant's “interest ... in avoiding multiple liability for”
the amount of the overcharge, “the interest of absent potential plaintiffs in protecting their right to
recover for the portion of the [overcharge] allocable to them and the social interest in the efficient
administration of justice and the avoidance of multiple litigation.” (Id. at pp. 737-738 [97 S.Ct.
at p. 2071].)


The high court reaffirmed Illinois Brick in Kansas v. UtiliCorp United, Inc. (1990) 497 U.S. 199
[110 S.Ct. 2807, 111 L.Ed.2d 169]. There, the court held that where natural gas suppliers illegally
overcharged a public utility and the utility passed on the overcharge to its customers, the customers'
injuries were too remote to support an antitrust action. (Id. at p. 204 [110 S.Ct. at pp. 2810-2811].)
The court explained that the customers “have the status of indirect purchasers” because “[i]n the
distribution chain, they are not the immediate buyers from the alleged antitrust violators.” (Id. at
p. 207 [110 S.Ct. at p. 2812].) The court next observed that its decision in Illinois Brick “den[ies]
relief to consumers who have paid inflated prices because of their status as indirect purchasers.
[Citations.]” (Kansas, supra, 497 U.S. at pp. 211-212 [110 S.Ct. at p. 2814].) Finally, the court
refused to create an exception to “the Illinois Brick rule” for cases involving public utilities, “even
assuming that any economic assumptions underlying [that] rule might be disproved in a specific
case ....” (Kansas, supra, 497 U.S. at p. 217 [110 S.Ct. at p. 2817].)


In Holmes v. Securities Investor Protection Corporation (1992) 503 U.S. 258 [112 S.Ct. 1311,
117 L.Ed.2d 532] (Holmes), the high court applied these same principles to a claim under the
Racketeer Influenced and Corrupt Organizations Act (RICO). In Holmes, plaintiff Securities
Investor Protection Corporation (SIPC) alleged that the defendant, in violation of RICO, illegally
“conspired in a stock-manipulation scheme that disabled two broker-dealers from meeting
obligations to customers,” which in turn “trigger[ed] SIPC's statutory duty to advance funds to
reimburse the customers.” (Holmes, supra, 503 U.S. at p. 261 [112 S.Ct. at p. 1314].) The court
held that SIPC could not maintain its claim because its injuries were too remote.


In reaching its conclusion, the Holmes court began by finding it “unlikel [y] that Congress meant
to allow all factually injured plaintiffs to recover ....” (Holmes, supra, 503 U.S. at p. 266 [112 S.Ct.
at p. 1316], fn. omitted.) The court explained that “ '[i]n a philosophical sense, the consequences
of an act go forward to eternity, and the causes of an event go back to the dawn of human
events, and beyond. But any attempt to impose *1181  responsibility upon such a basis would
result in infinite liability for all wrongful acts, and would ”set society on edge and fill the courts
with endless litigation.“ ' [Citation.]” (Id. at p. 266, fn. 10 [112 S.Ct. at p. 1316].) Relying on
Associated General, the Holmes court then found that because Congress “incorporate[d] common-
law principles of proximate causation” into RICO, a plaintiff's right to recover under RICO
“require[s] a showing that the defendant's violation not only was a 'but for' cause of his injury,
but was the proximate cause as well.” (Holmes, supra, 503 U.S. at p. 268 [112 S.Ct. at p. 1317].)
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The court next explained that one aspect of proximate cause—which is a generic label for “the
judicial tools used to limit a person's responsibility for the consequences of [his or her] acts”—is
“a demand for some direct relation between the injury asserted and the injurious conduct alleged.
Thus, a plaintiff who complain[s] of harm flowing merely from the misfortunes visited upon a
third person by the defendant's acts [i]s generally said to stand at too remote a distance to recover.
[Citation.]” (Id. at pp. 268-269 [112 S.Ct. at p. 1318].)


The Holmes court next discussed its application of the proximate cause concept in antitrust
cases. Citing Associated General, the court explained that “directness of relationship” between
the plaintiff's injury and the defendant's conduct is one of the “central elements” of “causation”
under antitrust law “for a variety of reasons. First, the less direct an injury is, the more difficult it
becomes to ascertain the amount of a plaintiff's damages attributable to the violation, as distinct
from other, independent, factors. [Citation.] Second, quite apart from problems of proving factual
causation, recognizing claims of the indirectly injured would force courts to adopt complicated
rules apportioning damages among plaintiffs removed at different levels of injury from the
violative acts, to obviate the risk of multiple recoveries. [Citations.] And, finally, the need to
grapple with these problems is simply unjustified by the general interest in deterring injurious
conduct, since directly injured victims can generally be counted on to vindicate the law as private
attorneys general, without any of the problems attendant upon suits by plaintiffs injured more
remotely. [Citation.]” (Holmes, supra, 503 U.S. at pp. 269-270 [112 S.Ct. at pp. 1318-1319].)


Finally, applying these principles to RICO, the Holmes court held that SIPC could not maintain
its RICO action. After noting SIPC's theory of recovery—that SIPC was “subrogated to the rights
of those customers of the broker-dealers who did not purchase manipulated securities” (Holmes,
supra, 503 U.S. at p. 271 [112 S.Ct. at p. 1319])—the court explained: “[E]ven assuming,
arguendo, that [SIPC] may stand in the shoes of nonpurchasing customers, the link is too remote
between the stock manipulation alleged and the customers' harm, being purely contingent on the
harm suffered by the *1182  broker-dealers. That is, the conspirators have allegedly injured these
customers only insofar as the stock manipulation first injured the broker-dealers and left them
without the wherewithal to pay customers' claims. Although the customers' claims are senior
(in recourse to 'customer property') to those of the broker-dealers' general creditors, [citation],
the causes of their respective injuries are the same: The broker-dealers simply cannot pay their
bills, and only that intervening insolvency connects the conspirators' acts to the losses suffered
by the nonpurchasing customers and general creditors. [¶] As we said, however, in Associated
General Contractors, quoting Justice Holmes, ' ”The general tendency of the law, in regard to
damages at least, is not to go beyond the first step[]“ ' [citation], and the reasons that supported
conforming [antitrust] causation to the general tendency apply just as readily to the present
facts, underscoring the obvious congressional adoption of the Clayton Act direct-injury limitation
among the requirements of” RICO. (Holmes, supra, 503 U.S. at pp. 271-272 [112 S.Ct. at pp.
1319-1320], fns. omitted.) A contrary conclusion would “[a]llow[] suits by those injured only
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indirectly,” thereby “open[ing] the door to 'massive and complex damages litigation' ” that would
“ 'not only burde[n] the courts, but [would] also undermin[e] the effectiveness of treble-damages
suits.' [Citation.]” (Id. at p. 274 [112 S.Ct. at p. 1321].)


Lower federal courts have applied these principles to preclude recovery for remote, indirect,
and derivative injury in several cases that are relevant here because they involved commission
relationships, bribes, pendent state claims for interference with prospective economic advantage,
and/or allegations of specific intent to harm. In Brian Clewer, Inc. v. Pan American World Airways,
Inc. (C.D.Cal. 1986) 674 F.Supp. 782, 784-788, the court held that Clewer, a travel agency, could
not maintain an antitrust action against several airlines that had allegedly conspired to destroy
Laker, another airline with which Clewer had a commission arrangement. Like KSC, Clewer
alleged damages in the form of lost commissions. (Id. at p. 788.) Clewer also alleged that the
defendants had acted “ 'with the object of ... damaging [its] business.' ” (Id. at p. 784.) Despite
this allegation, the court, applying Associated General, found that Clewer could not maintain
the action because “any injury to Clewer [was] only an indirect result of whatever harm may
have been suffered by Laker, and thus Clewer's injury [was] derivative of ... Laker's.” (Brian
Clewer, Inc., supra, at p. 787.) The court explained that “other potential plaintiffs”—Laker, Laker
passengers, former Laker employees—“stand in a better posture to assert antitrust claims due to
a more direct harm than” Clewer. (Ibid.) Given all of these potential plaintiffs, “if Clewer and
other similarly situated travel agencies are found to have standing” to sue “for a portion of Laker's
revenues, a possibility exists of duplicative recovery against the defendants.” (Id. at p. 788.) In
concluding, the court *1183  explained: “Clewer stands in the same position as numerous other
prospective plaintiffs whose alleged losses are indirect and derivative, i.e., other travel agencies,
other supplie[r]s of goods and services, food vendors, waste disposal services, and custodians....
Clewer's injury is too indirect to provide standing under” the antitrust laws. (Id. at pp. 787-788.)


On analogous facts, another federal court reached a similar conclusion in Fallis v. Pendleton
Woolen Mills, Inc. (6th Cir. 1989) 866 F.2d 209. There, the plaintiff, a sales representative for the
defendant, filed an antitrust action alleging that he lost commissions as a result of the defendant's
alleged price-fixing scheme. (Id. at pp. 210-211.) The court held that the plaintiff could not
maintain his action because his alleged injury was “derivative; it [was] simply a side effect of [the
defendant's] alleged antitrust violations.... Any injury to [the plaintiff] was merely incidental to
the purposes of the alleged price-fixing arrangement,” which was “aimed at disciplining retailers
and raising consumer prices, not reducing the commissions earned by salespersons.” (Ibid.) “As is
generally true where the plaintiff's injury is indirect, more direct victims of the alleged conspiracy
exist in the present case ....” (Id. at p. 211.) “ '[I]f the court were to allow all indirect victims standing
to sue ... , the dangers of duplicative recovery and complex apportionment of damages would
become very real.' [Citations.]” (Id. at pp. 211-212.) “In light of these factors”—the indirectness
of plaintiff's injury, the existence of more direct victims, the possibility of duplicative recovery—
the court held that the plaintiff “lack [ed] antitrust standing.” (Id. at p. 212.)
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Another case involving analogous facts is Eagle v. Star-Kist Foods, Inc. (9th Cir. 1987) 812 F.2d
538. There, fishermen alleged that fish canneries had violated the antitrust laws by conspiring to
set tuna prices at artificially low levels. (Id. at p. 539.) The fishermen worked as crewmembers on
vessels owned by others, who sold the vessels' catch to the canneries and then paid the fishermen
based on a “share of the catch” or the “price per ton.” (Ibid.) Regarding damages, the fishermen
alleged that the artificially low price levels “result[ed] in a reduction of the wages” they received.
(Ibid.) Applying Associated General, the court held that the fishermen could not maintain an
antitrust action because their alleged injuries were “derivative of the injuries suffered by the vessel
owners.” (Eagle, supra, at p. 541.) In reaching its conclusion, the court rejected the argument
that the fishermen “were directly injured because calculation of their wages ... was completely
and inextricably intertwined with the artificially low selling prices” and because “they were joint
venturers with the vessel owners ....” (Ibid.) The court explained: “[W]hat exists between the
vessel owners and the crewmembers is an employer-employee relationship.... Once a sale has been
completed, *1184  the crewmembers are paid their wages ... either on a 'share of the catch' or 'per-
ton' basis.... Thus, any injury [they] suffered ... is derived from any injury suffered by the vessel
owners .... 'When the employer reacts to [a] loss by terminating employees, or when employees
receive diminished salary or commissions, as a result of the employers' weakened market position,
these employees suffer derivative injury only.' [Citation.]” (Id. at pp. 541-542, first italics added.)
The court also reasoned that “the vessel owners ... [have] the requisite motivation to vindicate the
public interest” in enforcement of the antitrust laws, and that “[t]he justification for allowing the
crewmembers ... to bring the action is thereby diminished because they are more remote parties.” 6


(Eagle, supra, at p. 542.)


6 See also S.W. Suburban Bd. of Realtors v. Beverly Area Plan. Ass'n (7th Cir. 1987) 830
F.2d 1374, 1378 (corporate president who may have lost commissions as a result of alleged
antitrust violation may not maintain antitrust action, because “[m]erely derivative injuries
sustained by employees, officers, stockholders, and creditors of an injured company do not
constitute 'antitrust injury' sufficient to confer antitrust standing”); Warnick v. Washington
Educ. Ass'n (E.D.Wash. 1984) 593 F.Supp. 66, 67-69 (commissions that sales agents lost
due to the defendant's attempt to restrain trade were derivative injury and could not support
antitrust claim).


Still another relevant application of these remoteness principles occurred in Hawaii Health &
Welfare Trust Fund for Operating Engineers v. Philip Morris, Inc. (D.Hawai'i 1999) 52 F.Supp.2d
1196. There, numerous “multi-employer labor management health and welfare funds,” which paid
medical bills for union workers, filed a RICO action against “the major cigarette manufacturers”
alleging a conspiracy to suppress information regarding the effects of smoking and claiming
damage “in the form of ... payment of unnecessary medical costs to [fund] beneficiaries.” (Id. at p.
1197.) Applying Holmes, the court held that “the 'remoteness doctrine' ” barred the claim because
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“the Funds themselves ha[d] suffered no direct injury.” (Hawaii Health & Welfare Trust Fund for
Operating Engineers, supra, 52 F.Supp.2d at p. 1198.) The court explained that the remoteness
doctrine, “[w]hether analyzed in terms of proximate cause or standing, ... generally bars indirect
claims where other more directly-injured parties are the proper plaintiffs. [Citation.]” (Ibid.)
The court found the doctrine applicable because the alleged injuries were “derivative,” not
“direct,” in that they were “ 'entirely dependent upon injuries sustained by [fund] participants
and beneficiaries, making [the plaintiffs] at least one step removed from the challenged harmful
conduct.' [Citation.]” (Id. at pp. 1199-1200.) Thus, the plaintiffs were “seek[ing] recovery for the
same injuries to victims represented, or able to be represented, in other direct suits.” (Id. at p. 1199.)
The court's conclusion is especially relevant to the case now before us because, in applying the
remoteness doctrine, the court expressly rejected the plaintiffs' argument that “the[ir] injury was
allegedly intentional and directed *1185  specifically to the trust funds because the [d]efendants
knew their fraudulent scheme would cause the trust funds to expend additional money on health
related costs.” (Ibid.)


Carter v. Berger (7th Cir. 1985) 777 F.2d 1173 is relevant here because it applied these remoteness
principles in a case involving alleged bribes. The plaintiffs in Carter filed a RICO action claiming
that the defendant used illegal bribes to obtain lower property tax assessments, which resulted in
higher taxes for everyone else. (Id. at p. 1174.) The court held that the plaintiffs were “not the
right parties to bring th[e] suit” because their “injury derive[d] from the County's ....” (Ibid.) After
describing Illinois Brick's remoteness analysis, the court explained: “The same approach prevails
throughout the law.... '[T]he general tendency of the law, in regard to damages at least, is not to go
beyond the first step.' [Citations.]” (Carter, supra, at p. 1175.) Thus, “the indirectly injured party
may not sue .... If a wrong committed against a firm causes it to become bankrupt and discharge its
employees or discontinue its purchases, the injured employees and suppliers may not sue.” (Ibid.)
“[A]n indirectly injured party should look to the recovery of the directly injured party, not to the
wrongdoer, for relief.” (Id. at p. 1176; see also National Enterprises v. Mellon Financial Services
(5th Cir. 1988) 847 F.2d 251, 252-255 [unpaid creditor of bankrupt corporation could not pursue
RICO action against defendant that required kickbacks from corporation as a loan condition].)


Finally, among the federal cases, Newton v. Tyson Foods, Inc. (8th Cir. 2000) 207 F.3d 444 is
particularly noteworthy here because it involved bribes and it applied these remoteness principles
to claims for a RICO violation and a pendent state law claim for intentional interference with
prospective economic advantage. In Newton, cattle producers sued a poultry producer, alleging that
it “was able to exempt the poultry industry from strict regulations by providing illegal payments to”
government officials. (Id. at p. 445.) They alleged that this exemption resulted in lower costs, which
enabled poultry producers to lower poultry prices, which increased demand for poultry and lowered
the demand for beef, which reduced beef sales by packers, which reduced the plaintiffs' sales to
packers and lowered the price of cattle sold. (Id. at p. 446.) The court first held that the plaintiffs
could not maintain their RICO claim because their alleged injuries were “far distant along the chain
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of causation from [the defendant's] alleged wrongs and [were] too attenuated and removed from
those wrongs to provide a basis for standing under RICO. [Citation.]” (Id. at p. 447.) Noting that
“proximate cause” was also “an element” of the plaintiffs' claim for “intentional interference with
prospective economic advantage,” the court next held that the plaintiffs' “common-law tort claim
fail[ed] as a matter of law for the same *1186  reasons that the [plaintiffs] lack[ed] standing to
pursue their RICO claim. [Citation.]” (Id. at p. 448; see also Laborers Loc. 17 Hlth. & Ben. Fund v.
Philip Morris (2d Cir. 1999) 191 F.3d 229, 242-243 [applying RICO remoteness/proximate cause
analysis to dismiss common law claims for fraud and breach of special duty].)


Given the overlap between antitrust law and the tort of intentional interference with prospective
economic advantage, we should follow these federal decisions and decline to recognize a tort
cause of action for plaintiffs, like KSC, that allege only remote, indirect, and derivative injury.
Liability for both the tort and an antitrust violation requires an independently wrongful act.
Moreover, the purpose of the tort is similar to the purpose of the antitrust laws: to “provid[e] a
remedy for predatory economic behavior” while “keeping legitimate business competition outside
litigative bounds.” (Della Penna, supra, 11 Cal.4th at p. 378.) Notably, the Restatement Second
expressly recognizes the “interplay between [antitrust] law and the law of tortious interference
with prospective contractual relations.” (Rest.2d, § 768, com. c, p. 43.) It explains that because
a claim for this tort is often based on an antitrust violation, antitrust legislation “and the very
extensive case law that has developed as a gloss upon it are pertinent to a great number of the
[tort] cases ....” 7  (Id. at pp. 42-43; see also id., § 767, com. c, p. 31 [“conduct that is in violation
of antitrust provisions or is in restraint of trade” may make interference “improper”].) Finally,
as I have already explained, the federal courts have based their proximate causation analysis on
common law principles, which are no less applicable in defining the scope of the common law
tort. Given this overlap, we should follow the extensive antitrust case law and decline to extend
tort liability to plaintiffs, like KSC, that allege only remote, indirect, and derivative injury.


7 The significance of the Restatement Second's discussion is not, as the majority incorrectly
suggests (maj. opn., ante, at pp. 1163-1164, fn. 13), diminished by the Restatement Second's
further observation that complete discussion of antitrust law is “outside the scope of the
Restatement of Torts.” (Rest.2d, § 768, com. f, p. 43.)


Moreover, a claim for intentional interference with prospective economic advantage by a plaintiff
with only remote, indirect, and derivative injuries implicates the same factors the federal courts
have cited in precluding antitrust recovery for such injuries. Allowing recovery under these
circumstances creates a risk of duplicative recovery. Here, for example, the lost commission KSC
seeks to recover represents a percentage of the contract price MacDonald would have paid to KSC
had MacDonald obtained the contract. There are, no doubt, others who also stood to gain from the
award of the contract to MacDonald and who would have claims to other portions of the contract
price. There is “no principled way to cut off a myriad of other *1187  indirect claimants” who can
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each “claim that their business was somehow impacted or adversely affected by” MacDonald's
loss of the contract. (Sharp v. United Airlines, Inc. (10th Cir. 1992) 967 F.2d 404, 409 [dismissing
antitrust and prospective economic advantage claims of employees alleging that the defendant's
illegal conduct destroyed their employer].) Of course, MacDonald may also sue for the entire
contract price. Moreover, MacDonald, which is absent from this action, has an interest in protecting
its right to recover. Finally, given MacDonald's much more direct connection to Lockheed's alleged
interference, denying KSC a remedy for its alleged remote, indirect, and derivative injury is not
likely to leave tortious conduct undetected or unremedied. Thus, “the social interest in the efficient
administration of justice and the avoidance of multiple litigation” supports a rule precluding a
plaintiff like KSC from maintaining a claim for intentional interference with prospective economic
advantage where the plaintiff's injury only remotely and indirectly follows from a defendant's
alleged interference with the prospective economic advantage of some third party. (Illinois Brick,
supra, 431 U.S. at p. 738 [97 S.Ct. at pp. 2070-2071].) There is simply insufficient reason for the
law to “shoulder[] these difficulties” when “those directly injured” can “be counted on to bring
suit for the law's vindication.” (Holmes, supra, 503 U.S at p. 273 [112 S.Ct. at p. 1320].) “The
existence of an identifiable class of persons whose self-interest would normally motivate them to”
sue “diminishes the justification for allowing ... more remote part [ies],” such as KSC, to maintain
an action. (Associated General, supra, 459 U.S. at p. 542 [103 S.Ct. at pp. 910-911].)


Indeed, courts applying New York law have reached precisely this conclusion and have held
that parties with indirect and remote injuries may not recover for intentional interference with
prospective economic advantage. Like California, New York precludes recovery for intentional
interference with prospective economic advantage “unless the means employed by [the defendant]
were wrongful.” (NBT Bancorp Inc. v. Fleet/Norstar Financial Group, Inc. (1996) 87 N.Y.2d
614 [641 N.Y.S.2d 581, 585, 664 N.E.2d 492, 496].) In addition, “under New York law, in order
for a party to make out a claim ... , the defendant must interfere with the business relationship
directly; that is, the defendant must direct some activities towards the third party and convince the
third party not to enter into a business relationship with the plaintiff. [Citation.]” (Fonar Corp.
v. Magnetic Resonance Plus, Inc. (S.D.N.Y. 1997) 957 F.Supp. 477, 482.) Applying this rule, in
G.K.A. Beverage Corp. v. Honickman (2d Cir. 1995) 55 F.3d 762, 768, the court held that soft
drink distributors could not state a claim for intentional interference with prospective economic
advantage by alleging that the defendants' acts to drive out of business a bottling company with
which the distributors had contracted “interfered with their relationships with retailers and other
final *1188  purchasers of soft drinks.” The court explained: “[The defendants'] alleged goal was
to obtain a monopoly in bottling, and the distributors' relationship with their retail customers is
irrelevant to that goal. The distributors thus make no allegations that [the defendants] had any
contact with the distributors' customers or that [the defendants] tried to convince the customers
to make contracts with them rather than the distributors. It is axiomatic that, in order to prevail
on this claim, the distributors would have to show that the [defendants] intentionally caused the
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retailers not to enter into a contractual relationship with them. [Citations.] The distributors cannot
allege such intentional interference, and their claim therefore fails.” (Ibid.) 8


8 For similar reasons, the court also held that the distributors' antitrust claim failed as a
matter of law. The court explained that the distributors' injury was “derivative of” the
bottling company's injury, and that “a party in a business relationship with an entity that
failed as a result of an antitrust violation” does “not have standing to bring an antitrust
claim.” (G.K.A. Beverage Corp. v. Honickman, supra, 55 F.3d at pp. 766-767.) This rule,
the court explained, “follows naturally” from the rule that “ '[m]erely derivative injuries
sustained by employees, officers, stockholders, and creditors of an injured company do not ...
confer antitrust standing.' [Citation.]” (Id. at p. 766.)


In Piccoli A/S v. Calvin Klein Jeanswear Co. (S.D.N.Y 1998) 19 F.Supp.2d 157, 167-168, the court
applied similar principles in dismissing a claim for tortious interference with business relations.
The plaintiff alleged that the defendant exported “surplus Calvin Klein jeans to 'lower-end stores'
in Scandinavia and that the presence of these jeans in lower-end stores caused [the plaintiff's]
exclusively upper-end clients to cease doing business with it.” (Id. at p. 167, fn. omitted.) The court
held “that such an indirect relationship cannot form the basis of a tortious interference claim. [¶] ...
'[U]nder New York law, ... the defendant must interfere with the business relationship directly;
that is, the defendant must direct some activities towards the third party and convince the third
party not to enter into a business relationship with the plaintiff.' [¶] Here, [the plaintiff's claim fails
because] the defendants' alleged conduct concededly was not directed towards any third party with
whom [the plaintiff] had an existing or prospective business relationship.” (Id. at pp. 167-168, fn.
omitted.) 9


9 Apparently, under New York law, instead of showing wrongful means, a plaintiff may
alternatively show that the defendant “acted for the sole purpose of inflicting intentional harm
on plaintiffs.” (NBT Bancorp, Inc. v. Fleet/Norstar Financial Group, Inc. (1995) 215 A.D.2d
990 [628 N.Y.S.2d 408, 410].) This fact does not undermine my conclusion that we should
follow New York law regarding remoteness. On the contrary, it reinforces my conclusion,
because a defendant who acts solely to harm the plaintiff is at least as blameworthy as a
defendant who uses wrongful means and is only substantially certain that the plaintiff will
be harmed.


In summary, regarding the fundamental policy question of proximate cause, we should adopt
the approach of the courts applying federal and New York law and hold that parties who allege
only remote, indirect, and *1189  derivative injury may not recover for intentional interference
with prospective economic advantage. Applying this principle here, KSC's claim fails because
Lockheed's alleged acts were not directed towards MacDonald or any other third party with which
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KSC had a prospective economic advantage; they were directed solely towards the Republic of
Korea.


The majority's explanation for disregarding these decisions is demonstrably incorrect. The
majority asserts that because the federal antitrust decisions “analy[ze] ... the statutory language of
the Clayton Act, as well as its relevant legislative history and objectives,” they are “inapplicable”
in determining “standing to bring a claim” for intentional interference with prospective economic
advantage, which is governed by the “common law.” (Maj. opn., ante, at pp. 1163-1164, fn. 13.)
However, the high court's decisions in both Blue Shield and Associated General conclusively refute
the majority's assertion. In Blue Shield, the court explained that “neither the statutory language
nor the legislative history of [the Clayton Act] offers any focused guidance on the question of
which injuries are too remote” to support recovery. (Blue Shield, supra, 457 U.S. at p. 477 [102
S.Ct. at p. 2547].) “[I]ndeed,” the court observed, the Clayton Act's “unrestrictive language” and
“the avowed breadth of the congressional purpose, cautions [sic] us not to cabin [the Clayton Act]
in ways that will defeat its broad remedial objective.” (Ibid.) Finding no “direct guidance from
Congress” for determining whether “a particular injury is too remote ... to warrant ... standing”
under the Clayton Act, the court turned to the “analysis ... employed traditionally by courts at
common law with respect to the matter of 'proximate cause.' [Citations.]” (Ibid., italics added, fn.
omitted.) Similarly, in Associated General, the high court explained that despite the breadth of the
Clayton Act's statutory language and its legislative history, “common-law rules” and “constraints”
govern remoteness questions in “antitrust damages litigation.” (Associated General, supra, 459
U.S. at p. 533 [103 S.Ct. at pp. 905-906].) Thus, in addressing remoteness issues under the Clayton
Act, the high court has expressly looked to the common law, not, as the majority asserts, to the
Clayton Act's statutory language or legislative history. The majority's rationale for disregarding
the federal cases is, therefore, erroneous. We should follow the federal antitrust cases precisely
because they apply common law remoteness principles. 10  *1190


10 Notably, in the Court of Appeal, even KSC agreed that federal cases addressing “standing
under the antitrust laws provide useful guidance ... in determining the reach of the tort of
intentional interference with prospective economic advantage.” Similarly, the law review
article on which the majority relies (maj. opn., ante, at p. 1163) states that “[i]n a business
competition setting, antitrust laws ... may serve as a yardstick for liability,” and it argues
for “[i]ncorporating the fluid doctrines of antitrust into an unlawful means test for tortious
interference ....” (Perlman, Interference with Contract and Other Economic Expectancies: A
Clash of Tort and Contract Doctrine, supra, 49 U. Chi. L.Rev. at p. 98, fn. omitted.)


III. The Majority's Substantial Certainty Standard
Is Incorrect Under Prior California Decisions.
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The majority holds that to state a claim for intentional interference with prospective economic
advantage, a plaintiff need not “plead that the defendant acted with the specific intent, or purpose,
of disrupting the plaintiff's prospective economic advantage.” (Maj. opn., ante, at p. 1153.)
“Instead,” the majority states, “to satisfy the intent requirement for this tort, it is sufficient to plead
that the defendant knew that the interference was certain or substantially certain to occur as a result
of its action.” (Ibid.)


The majority's conclusion is incorrect under existing California law. In Seaman's Direct Buying
Service, Inc. v. Standard Oil Co. (1984) 36 Cal.3d 752, 758 [206 Cal.Rptr. 354, 686 P.2d 1158]
(Seaman's), we expressly considered whether “ 'intent' [is] an element of a cause of action
for intentional interference with contractual relations.” We answered this question affirmatively,
holding: “[I]n an action for inducing breach of contract it is essential that plaintiff plead and
prove that the defendant 'intended to induce a breach thereof ....' [Citations.] Similarly, to prevail
on a cause of action for intentional interference with prospective economic advantage, plaintiff
must plead and prove 'intentional acts on the part of the defendant designed to disrupt the
relationship.' [Citations.]” (Id. at p. 766.) Thus, we rejected the plaintiff's argument “that [the
defendant's] 'intent' to interfere with the contract is not a necessary prerequisite to liability.” (Id. at
pp. 766-767, fn. omitted.) Notably, in defining the intent requirement, we also expressly rejected
the plaintiff's argument that to establish intent, it is necessarily sufficient to show that the defendant
“knew that interference with the contract was 'substantially certain' to result from its conduct.” (Id.
at p. 765.) We explained: “Intent, of course, may be established by inference as well as by direct
proof. Thus, the trial court could properly have instructed the jury that it might infer culpable
intent from conduct 'substantially certain' to interfere with the contract. Here, though, the jury
was instructed that culpable intent was 'deemed' to exist if [the defendant] knew that its conduct
would interfere with the contract. Under the principles outlined above, this instruction was clearly
error.” (Id. at p. 767.) Thus, Seaman's rejects the very standard the majority here adopts. Our Courts
of Appeal have followed Seaman's in this regard. (E.g., Kasparian v. County of Los Angeles (1995)
38 Cal.App.4th 242, 270-271 [45 Cal.Rptr.2d 90]; Savage v. Pacific Gas & Electric Co. (1993) 21
Cal.App.4th 434, 449 [26 Cal.Rptr.2d 305].) *1191


In reaching its conclusion, the majority virtually ignores our holding in Seaman's and relies instead
on dictum in Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26 [77 Cal.Rptr.2d
709, 960 P.2d 513] (Quelimane). (Maj. opn., ante, at pp. 1155-1157.) In Quelimane, the only
issue the defendant raised in challenging the adequacy of the plaintiff's claim for intentional
interference with contract was the plaintiff's failure to allege that the defendant's conduct was
“wrong.” (Quelimane, supra, 19 Cal.4th at p. 55.) We disagreed, holding that “[w]rongfulness
independent of the inducement to breach the contract is not an element of the tort of intentional
interference with existing contractual relations ....” (Ibid.) In dictum, we went on to state:
“Moreover, the tort of intentional interference with performance of a contract does not require that
the actor's primary purpose be disruption of the contract. As explained in comment j to section
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766 of the Restatement Second ...: 'The rule stated in this Section is applicable if the actor acts for
the primary purpose of interfering with the performance of the contract, and also if he desires to
interfere, even though he acts for some other purpose in addition. The rule is broader, however, in
its application than to cases in which the defendant has acted with this purpose or desire. It applies
also to intentional interference, as that term is defined in § 8A, in which the actor does not act for
the purpose of interfering with the contract or desire it but knows that the interference is certain
or substantially certain to occur as a result of his action. The rule applies, in other words, to an
interference that is incidental to the actor's independent purpose and desire but known to him to be
a necessary consequence of his action. [¶] 'The fact that this interference with the other's contract
was not desired and was purely incidental in character is, however, a factor to be considered in
determining whether the interference is improper.' ” (Quelimane, supra, 19 Cal.4th at p. 56, fn.
omitted.)


For several reasons, Quelimane is insufficient authority to support the majority's holding. First, as
already noted, Quelimane's discussion of the intent requirement is dictum because the defendant
did not raise this issue. It is dictum for another reason as well; the complaint in Quelimane
“allege[d] that 'defendants ... ha[d] deliberately, willfully, and intentionally interfered with the
[plaintiff's] contractual relations ....' ” (Quelimane, supra, 19 Cal.4th at p. 57.) Thus, we had no
need in Quelimane to consider whether an allegation of substantial certainty is enough to state
a claim. 11  Second, Quelimane's dictum addressed the intent requirement for interference with
contract, not intentional interference with prospective economic advantage. *1192  (Quelimane,
at p. 56.) As Quelimane also explained, because existing contracts “receive[] greater solicitude”
than merely prospective economic advantages, the elements of interference with contract and
intentional interference with prospective economic advantage are not identical. (Id. at pp. 55-56.)
We made the same point earlier in Della Penna, explaining that “[e]conomic relationships short
of contractual”—i.e., prospective economic relationships—“should stand on a different legal
footing as far as the potential for tort liability is reckoned.” (Della Penna, supra, 11 Cal.4th at
p. 392.) Logically, because prospective economic advantages receive less protection than existing
contracts, the intent requirement for intentional interference with prospective economic advantage
should be heightened. Third, Quelimane did not involve a plaintiff, like KSC, whose alleged
injuries were only an indirect and remote consequence of the defendant's conduct; the complaint
in Quelimane alleged that the defendants directly interfered with the plaintiffs' existing land sales
contracts by refusing to issue title insurance. (Quelimane, supra, 19 Cal.4th at pp. 55-57.) Because
remoteness was not a factor in Quelimane, its dictum regarding the intent required to recover
for direct injuries carries even less weight in the case now before us. Finally, Quelimane did not
consider or even cite Seaman's, which directly considered the intent question and held that proof of
substantial certainty permits an inference of intent, but that substantial certainty is not a substitute
for or an alternative articulation of intent to interfere.
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11 The same is true in the case now before us, because KSC's complaint alleges that Lockheed
“intentionally induc[ed]” the Republic of Korea to award the contract to Lockheed “[i]n order
to disrupt” KSC's relationship with MacDonald. Thus, it is unnecessary to decide whether a
complaint alleging only substantial certainty adequately states a claim.


The majority gives only slightly more consideration to Seaman's than did Quelimane; its discussion
is as incorrect as it is brief. Relegating Seaman's to a mere footnote, the majority states that in
Della Penna, “we expressly disapproved of” Seaman's “to the extent that it was inconsistent with
Della Penna.” (Maj. opn., ante, at p. 1155, fn. 7.) The majority's statement, though accurate (see
Della Penna, supra, 11 Cal.4th at p. 393, fn. 5), is completely irrelevant because with regard to
the intent requirement, Seaman's is not in any way inconsistent with Della Penna. Della Penna
never discussed the intent requirement and, as the majority concedes, did not affect the elements
of the tort other than to add the wrongfulness requirement. (Maj. opn., ante, at pp. 1153-1154.)
Consistent with its concession, the majority cites nothing in Della Penna to support its (the
majority's) suggestion that Seaman's is somehow inconsistent with Della Penna with regard to
the intent requirement. The majority also stresses Della Penna's observation that Seaman's “
'rel[ied] on the first Restatement [of Torts] ... without reviewing or even mentioning intervening
revaluations of the tort by the Restatement Second, other state high courts and our own Court
of Appeal.' [Citation.]” (Maj. opn., ante, at p. 1155, fn. 7.) However, in Seaman's, we based our
holding regarding the intent requirement on prior decisions of both this court and our Courts of
Appeal, and mentioned the first Restatement of Torts only briefly. *1193  (Seaman's, supra, 36
Cal.3d at pp. 765-767.) Notably, the majority fails to cite a single decision from our Courts of
Appeal—or from the courts of other states—that Seaman's should have, but failed to, consider.
Nor did Quelimane cite a case from either California or from some other jurisdiction to support
its dictum regarding the intent requirement; as I have already explained and as the majority
acknowledges (maj. opn., ante, at p. 1155, fn. 7), Quelimane completely ignored Seaman's (and the
cases following it) and relied instead exclusively on the Restatement Second. Unlike the majority,
I consider a prior holding of this court to be more binding—and “a better representation” of
California law (maj. opn., ante, at p. 1155, fn. 7)—than the Restatement Second, or dictum that
relied exclusively on the Restatement Second.


The other basis for the majority's conclusion—that specific intent to interfere is unnecessary
in light of Della Penna's wrongful act requirement for intentional interference with prospective
economic advantage (maj. opn., ante, at pp. 1159-1162)—is both questionable and ironic. It is
questionable because, as I have explained and as the majority acknowledges (maj. opn., ante, at
pp. 1153-1154), Della Penna never discussed the intent requirement or considered whether the
wrongful act requirement would affect the intent requirement. The majority's analysis is ironic
because, as I have also already explained, our purpose in Della Penna in adopting the wrongful
act requirement was to restrict the scope of the tort of intentional interference with prospective
economic advantage. The majority again turns Della Penna on its head by citing its wrongful act
requirement as justification for relaxing the intent requirement and greatly expanding the tort's
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scope. Thus, the majority's conclusion that a plaintiff may state a claim by pleading “that the
defendant knew that the interference was certain or substantially certain to occur,” and need not
“plead that the defendant acted with the specific intent ... of disrupting the plaintiff's prospective
economic advantage” (maj. opn., ante, at p. 1153), is inconsistent with California case law. Under
Seaman's and the cases following it, a plaintiff who alleges injury that only remotely and indirectly
follows from a defendant's intentional interference with the prospective economic advantage of
some third party should be allowed to recover, if at all, only upon pleading and proving that the
defendant specifically intended to interfere with the plaintiff's prospective economic advantage.


Finally, I disagree with the majority's assertion that its substantial certainty requirement “is an
appropriate limitation on both the potential number of plaintiffs that may bring a claim under
this tort and the remoteness of these plaintiffs to a defendant's wrongful conduct.” (Maj. opn.,
*1194  ante, at p. 1165.) As explained in the law review article on which the majority relies,
“[e]conomic relationships are intertwined so intimately that disruption of one may have far-
reaching consequences. Furthermore, the chain reaction of economic harm flows from one person
to another without the intervention of other forces. Courts facing a case of pure economic loss thus
confront the potential for liability of enormous scope, with no easily marked intermediate points
and no ready recourse to traditional liability-limiting devices such as intervening cause.” (Perlman,
Interference with Contract and Other Economic Expectancies: A Clash of Tort and Contract
Doctrine, supra, 49 U. Chi. L.Rev. at p. 72, fns. omitted.) However, “if a plaintiff suffering
economic loss is required to show that [the defendant] knew of [the plaintiff's] contract or
expectancy and purposely disrupted it, the number of successful plaintiffs and the extent of liability
are considerably smaller.” (Id. at p. 77, italics added.) Thus, “requiring the plaintiff to show intent
by the defendant to interfere with a particular contract” or expectancy would help “distinguish
[] the plaintiff's loss from injuries resulting more indirectly from the defendant's act.” (Id. at p.
76, fn. omitted.) By contrast, the majority's relaxed substantial certainty requirement does little
to narrow the enormous scope of potential liability for harm to economic relationships and offers
“no principled way to cut off a myriad of other indirect claimants” who can each “claim that their
business was somehow impacted or adversely affected by” MacDonald's loss of the contract. 12


(Sharp v. United Airlines, Inc., supra, 967 F.2d at p. 409.)


12 For example, although the majority states that a defendant's interference “becomes less
certain as ... the identity of potential victims becomes more vague” (maj. opn., ante, at p.
1165), at least one California court has held that recovery is available as long as the plaintiff
was “ 'identified [to the defendant] in some manner,' ” even if the defendant did not know
“of the injured party's specific identity or name.” (Ramona Manor Convalescent Hospital v.
Care Enterprises (1986) 177 Cal.App.3d 1120, 1133 [225 Cal.Rptr. 120].)


IV. Conclusion.
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In “[a]llowing suits by those injured only indirectly,” the majority “open[s] the door to” greatly
expanded liability for intentional interference with prospective economic advantage. (Holmes,
supra, 503 U.S. at p. 274 [112 S.Ct. at p. 1321].) Ironically, in doing so, it relies principally on a
requirement—the defendant's commission of an independently wrongful act—that we established
specifically to restrict liability. Based on the relevant policy considerations and case law, I would
hold that a plaintiff whose alleged injury only indirectly and remotely follows from the defendant's
interference with the prospective economic advantage of some third party may not maintain an
action for intentional interference with prospective *1195  economic advantage. Therefore, I
would affirm the trial court's dismissal of KSC's claim.


Brown, J., concurred. *1196


Footnotes


FN1 In 1996, Loral changed its name to Lockheed Martin Tactical Systems, Inc., and became
a subsidiary of Lockheed Martin Corporation, both of which are defendants in the present
case. These defendants will collectively be referred to as Lockheed Martin, unless otherwise
indicated.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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58 Cal.4th 1081
Supreme Court of California


Kimberly LOEFFLER et al., Plaintiffs and Appellants,
v.


TARGET CORPORATION, Defendant and Respondent.


No. S173972.
|


May 1, 2014.


Synopsis
Background: Customers brought putative class action against retailer for refund of excess sales
tax reimbursement, money had and received, and violations of Unfair Competition Law (UCL)
and Consumer Legal Remedies Act (CLRA) arising out of sales of hot coffee “to go.” The Superior
Court, Los Angeles County, No. BC360004, Michael L. Stern, J., sustained demurrer without leave
to amend. Customers appealed, and the Court of Appeal affirmed. The Supreme Court granted
review, superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Cantil-Sakauye, C.J., held that issue of taxability of coffee sales
was for the Board of Equalization in the first instance.


Affirmed.


Liu, J., dissented with opinion in which Werdegar, J., and Moore, J., concurred.


Loeffler v. Target Corp., 93 Cal.Rptr.3d 515, vacated.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Demurrer.


West Headnotes (26)


[1] Appeal and Error Objections and exceptions;  demurrer
On appeal, when a demurrer has been sustained, the Supreme Court determines whether
the complaint states facts sufficient to constitute a cause of action. West's Ann.Cal.C.C.P.
§ 430.10.
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66 Cases that cite this headnote


[2] Appeal and Error Objections and exceptions;  demurrer
When a demurrer is sustained without leave to amend, the Supreme Court decides whether
there is a reasonable possibility that the defect can be cured by amendment: if it can be,
the trial court has abused its discretion and is reversed. West's Ann.Cal.C.C.P. § 430.10.


53 Cases that cite this headnote


[3] Appeal and Error Objections and exceptions;  demurrer
When reviewing a judgment dismissing a complaint after the granting of a demurrer
without leave to amend, courts must assume the truth of the complaint's properly pleaded
or implied factual allegations; on the other hand, the reviewing court does not assume the
truth of contentions, deductions or conclusions of law.


63 Cases that cite this headnote


[4] Declaratory Judgment Licenses and Taxes
Mandamus Collection of taxes
Taxation Remedies for wrongful enforcement
The state constitution not only bars prepayment actions by taxpayers seeking injunctive
relief but ordinarily also bars those seeking declaratory relief or mandamus; in sum,
the section applies if the prepayment judicial determination sought would impede tax
collection. West's Ann.Cal. Const. Art. 13, § 32.


1 Case that cites this headnote


[5] Taxation Actions
Taxation Remedies for wrongful enforcement
The state constitution requires that tax refund actions be brought solely according to
procedures established by the Legislature; it vests power over tax procedure in the
Legislature, and limits or governs the authority of the courts over tax collection disputes.
West's Ann.Cal. Const. Art. 13, § 32.


3 Cases that cite this headnote
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[6] Constitutional Law Resolution of non-constitutional questions before constitutional
questions
Constitutional Law Doubt
Statutes Language and intent, will, purpose, or policy
The Supreme Court avoids resolving constitutional questions if the issue may be resolved
on narrower grounds, and adopts an interpretation of relevant statutes that gives full
effect to their language and purpose, but also eliminates doubts as to the statute's
constitutionality.


14 Cases that cite this headnote


[7] Taxation Buyer's or seller's liability
The retailer is the sales taxpayer, not the consumer. West's Ann.Cal.Rev. & T.Code § 6051.


4 Cases that cite this headnote


[8] Taxation Retailers
The sales tax relationship is between the retailer only and the state; and is a direct obligation
of the former. West's Ann.Cal.Rev. & T.Code § 6051.


5 Cases that cite this headnote


[9] Taxation Consumers
Taxation Collection by Sellers or Others
The use tax falls on the purchaser, although the retailer may collect the tax as an agent.
West's Ann.Cal.Rev. & T.Code § 6202, 6203.


5 Cases that cite this headnote


[10] Taxation Nature of Taxes
The central principle of the sales tax is that retail sellers are subject to a tax on their “gross
receipts” derived from retail “sale” of tangible personal property. West's Ann.Cal.Rev. &
T.Code § 6051.


5 Cases that cite this headnote
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[11] Taxation Presumptions and burden of proof
Presumption that all “gross receipts” are subject to the sales tax unless the contrary is
established by the retailer exists in order to ensure the proper administration of the sales
tax law and to prevent evasion of the sales tax. West's Ann.Cal.Rev. & T.Code § 6091.


14 Cases that cite this headnote


[12] Taxation Accounting, returns, and reports
Taxation Presumptions and burden of proof
Taxpayers' exemption claims must be supported by adequate records, and the burden of
proof is on the taxpayer.


[13] Taxation Actions
The taxpayer must exhaust administrative remedies before bringing a tax refund action in
court. West's Ann.Cal.Rev. & T.Code § 6932.


5 Cases that cite this headnote


[14] Taxation Actions
The issues raised in the claim for a tax refund establish and restrict the claims that may be
raised in any subsequent judicial challenge. West's Ann.Cal.Rev. & T.Code § 6932.


1 Case that cites this headnote


[15] Taxation Sale Price or Value as Tax Basis
If the retailer absorbs the sales tax, the retailer owes the state tax on the full price. West's
Ann.Cal.Civ.Code § 1656.1.


20 Cases that cite this headnote


[16] Taxation Actions
When neither the Board of Equalization nor the taxpayer has an interest in “ascertaining”
whether excess sales tax reimbursement has been charged by a retailer taxpayer, in limited
circumstances consumers may file an action to require the taxpayer to seek a refund leading
to a refund to the taxpayer conditioned on an appropriate refund to consumers. 18 CCR
§ 1700(b).
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7 Cases that cite this headnote


[17] Taxation Levy and Assessment
Taxation Refunding Taxes Paid
The Board of Equalization is the entity responsible for determining in the first instance
whether transactions, in their nearly infinite variety, are taxable and how much tax is
due; it is the Board that “ascertains” whether a retailer has charged excess reimbursement
on a sale and that a retailer may either refund excesses to consumers or remit them to
the Board, and it is the Board that is charged with assuring the “integrity of the sales
tax” following statutory procedures assuring the “orderly administration of the tax laws.”
West's Ann.Cal.Rev. & T.Code § 6901.5; 18 CCR § 1700(b)(2).


3 Cases that cite this headnote


[18] Antitrust and Trade Regulation Exemptions and safe harbors
Antitrust and Trade Regulation Exclusive and Concurrent Remedies or Laws
Taxation Refunding Taxes Paid
Customers could not maintain cause of action under the Unfair Competition Law (UCL)
or Consumer Legal Remedies Act (CLRA) to contest retailer's alleged excess sales tax
reimbursement collections on sales of hot coffee, as the question of the propriety of
a reimbursement charge turning on the taxability of a transaction must be resolved in
the first instance by the Board of Equalization in the context of a procedure recognized
in the Tax Code and applying the safe harbor measures contained in the Tax Code.
West's Ann.Cal.Bus. & Prof.Code § 17205; West's Ann.Cal.Civ.Code § 1752; West's
Ann.Cal.Rev. & T.Code § 6901.5; 18 CCR § 1700(b)(2).


18 Cases that cite this headnote


[19] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
The Unfair Competition Law was intended to permit tribunals to enjoin on-going wrongful
business conduct in whatever context such activity might occur, and to enable judicial
tribunals to deal with the innumerable new schemes which the fertility of man's invention
would contrive. West's Ann.Cal.Bus. & Prof.Code § 17200 et seq.


1 Case that cites this headnote


[20] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
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Antitrust and Trade Regulation Exemptions and safe harbors
The reach of the Unfair Competition Law is broad, but it is not without limit and may
not be used to invade “safe harbors” provided by other statutes. West's Ann.Cal.Bus. &
Prof.Code § 17205.


2 Cases that cite this headnote


[21] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
Courts may not simply impose their own notions as to what is fair or unfair under the
Unfair Competition Law; specific legislation may limit the judiciary's power to declare
conduct unfair. West's Ann.Cal.Bus. & Prof.Code § 17205.


9 Cases that cite this headnote


[22] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
Antitrust and Trade Regulation Exemptions and safe harbors
Constitutional Law Creation of rights of action
If the Legislature has permitted certain conduct or considered a situation and concluded
no action should lie, courts may not override that determination through the Unfair
Competition Law. West's Ann.Cal.Bus. & Prof.Code § 17205.


5 Cases that cite this headnote


[23] Antitrust and Trade Regulation Exemptions and safe harbors
When specific legislation provides a safe harbor, plaintiffs may not use the general unfair
competition law to assault that harbor. West's Ann.Cal.Bus. & Prof.Code § 17205.


5 Cases that cite this headnote


[24] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
When a statute renders the conduct complained of immune from tort liability, a
plaintiff cannot use the Unfair Competition Law to plead around that immunity. West's
Ann.Cal.Bus. & Prof.Code § 17205.


3 Cases that cite this headnote


[25] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
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To forestall an action under the unfair competition law, another provision must actually
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Opinion


CANTIL–SAKAUYE, C.J.


*1092  **53  Plaintiffs are consumers who contend that defendant retailer represented that it
properly **54  was charging and in fact charged them sales tax reimbursement on sales of hot
coffee sold “to go,” when, according to plaintiffs, the tax code rendered such sales exempt from
sales tax. They brought an action against defendant retailer under two consumer protection statutes,
seeking a refund of the assertedly unlawful charges, damages, and an injunction forbidding
collection of sales tax reimbursement for such sales. The trial court sustained defendant's demurrer
without leave to amend, and the Court of Appeal affirmed, concluding that plaintiffs' action was
not authorized under the tax code and was barred by article XIII, section 32 of the California
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Constitution. That provision limits the manner in which taxpayers may seek a refund of taxes from
the taxing entity.


We affirm the judgment of the Court of Appeal, although our analysis differs somewhat from
that court's analysis. We conclude that the tax code provides the exclusive means by which
plaintiffs' dispute over the taxability of a retail sale may be resolved and that their current lawsuit
is inconsistent with tax code procedures. As explained, the consumer protection statutes under
which plaintiffs brought their action cannot be employed to avoid the limitations and procedures
set out by the Revenue and Taxation Code. 1


1 Unless otherwise noted, statutory references are to the Revenue and Taxation Code (hereafter
sometimes referred to as the tax code or the tax law).


I. FACTS AND PROCEEDINGS BELOW


A. Proceedings and arguments in the trial court
Plaintiffs' first amended complaint alleged that defendant Target Corporation (Target) 2  had
committed an unfair business practice as defined by the unfair competition law (UCL) (Bus. &
Prof.Code, § 17200 et seq.) and an unlawful *1093  practice in violation of the Consumers Legal
Remedies Act (CLRA) (Civ.Code, § 1750 et seq.). The complaint also alleged a cause of action
for violation of section 6359, a provision exempting many food sales from sales tax. Plaintiffs
sought class certification. 3


2 Like the Court of Appeal, we refer to defendant in the singular although the first and second
amended complaints named 100 “Doe” defendants as parties. We note that in stating the
allegations, plaintiffs' complaint is inconsistent in its usage.


3 The first amended complaint also alleged claims for money had and received, conversion,
and negligent misrepresentation. At the hearing on defendant's demurrer to the first amended
complaint, plaintiffs agreed that the court should sustain the demurrer without leave to
amend as to these three counts, and the court did so. Plaintiffs nonetheless appealed from
the trial court order sustaining the demurrer to the first amended complaint as to these three
causes of action. In their opening brief in the Court of Appeal, plaintiffs stated that they
were “not appealing” the trial court's ruling with respect to the conversion and negligent
misrepresentation causes of action. The Court of Appeal concluded the trial court correctly
sustained the demurrer to the money had and received claim. Plaintiffs did not specifically
challenge this conclusion in their petition for review and it is not discussed in this opinion.
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***194  Plaintiffs alleged that “the sale of hot coffee drinks ‘to go’ or for ‘take-out’ is not subject
to sales tax” under section 6359 and a related regulation adopted by the state Board of Equalization
(Board). They alleged that defendant nonetheless charged what the complaint referred to as “sales
tax” on purchases of hot coffee to go to two named plaintiffs, and “thus caused [plaintiffs] to suffer
monetary loss.” (As we shall see, the complaint is inaccurate to the extent it refers to plaintiffs'
payment to the retailer as “sales tax.” The tax code provides that the retailer is the taxpayer and
that it is the retailer which is required to pay sales tax to the state; the retailer is permitted but not
required to collect a matching “sales tax reimbursement” from consumers. It is the reimbursement
charge that is at issue in the present case.)


Plaintiffs also alleged that “[defendant] falsely and illegally represented to members of the general
public that it had the legal right to charge the sales taxes described herein including, but not limited
to, oral representations made by [its] agents, and on receipts and registers at [its] facilities.”


Plaintiffs alleged that defendant's actions constituted “unlawful, unfair and fraudulent business
acts and practices within the meaning **55  of ... Business and Professions Code section 17200, et
seq.” It was further alleged that “[b]y [its] actions, [defendant] unfairly and unlawfully increased
the costs to Class members in direct contradiction to law. In the event [defendant] retained these
monies it unjustly enriched itself at the expense of Plaintiffs, other Class members and the general
public and, as such, [defendant's] conduct amounts to unfair competition” and “offends public
policy and is immoral, unscrupulous, unethical and offensive, and causes substantial injury.”
The complaint alleged continuing violations and asserted that defendant “refused to publicly
acknowledge [its] improper imposition of the charges, correct [its] wrongdoing, and provide
compensation....”


*1094  Plaintiffs sought an order enjoining defendant from “improperly charging sales
tax to consumers” on hot coffee to go, and from withholding information regarding its
practices. Plaintiffs also sought “restitution of any monies wrongfully acquired or retained” and
“disgorgement of ... ill-gotten gains obtained by means of ... unfair practices.”


Plaintiffs alleged a violation of the CLRA in that defendant “(a) misrepresented the source,
sponsorship, approval or certification of [its] charges for sales taxes by indicating to consumers
that [it has] ... the legal authority to charge the sales taxes that [it has] ... charged and continue[s] to
charge”; (b) “[misrepresented the] affiliation, connection, or association with, or certification by,
another by indicating to consumers that [it has] ... the legal authority to charge the sales taxes ...;
[misrepresented that] the transactions at issue confer or involve rights, remedies, or obligations
which [it does] not have or involve, or which are prohibited by law by charging the sales tax”;
and inserted an unconscionable provision into contracts by charging the assertedly improper “sales
tax.”
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Plaintiffs alleged that they had informed defendant by mail of its alleged violation of the CLRA
and made a “demand for remedy,” but that no remedy has been forthcoming.


Plaintiffs sought an order “enjoining the [defendant] from continuing the methods, acts and
practices set out above regarding [its] charging of illegal sales taxes....” They sought damages
in “the amount of ***195  sales taxes wrongfully collected from plaintiffs and the Class for the
purchase of hot coffee ‘to go’ or for ‘take out,’ without being limited thereto” and punitive damages
on the ground that “[defendant's] conduct allegedly was willful, oppressive and fraudulent.”


Finally, plaintiffs sought an order certifying the class, awarding restitution and disgorgement,
enjoining the continuation of “illegal practices,” requiring defendant to “inform the public of [its]
unlawful practices and enjoining [defendant] from the practices complained of.”


Defendant demurred. It objected that plaintiffs' action would call upon the court to order a refund
and enjoin collection of the sales tax reimbursement “on the allegedly non-taxable items” “without
a determination that Target erroneously paid the tax to the [Board].” Defendant argued that article
XIII, section 32 of the state Constitution barred such a proceeding because plaintiffs' lawsuit
sought, in effect, “an order preventing the [Board] from collecting this tax” and “remedies not
provided for” in the tax code.


*1095  Defendant also argued that consumer remedies regarding sales taxes should be permitted
only as specifically provided by the Legislature, asserting that the Board is responsible in the first
instance for deciding whether retailers have collected too much sales tax reimbursement from
consumers.


In addition, defendant argued that the court should decline to exercise jurisdiction over plaintiffs'
claims, but should defer to the Board under the doctrine of primary jurisdiction.


Plaintiffs responded that at the demurrer stage, there was no record of whether Target paid
the sales tax it collected to the Board, nor need there be any such allegation in the complaint.
Plaintiffs argued that the Legislature had specifically provided that they “may sue Target for
illegally charging them sales tax,” alluding in support to section 6901.5 and a decision of this court
interpreting a predecessor to that statute, Javor v. State Board of Equalization (1974) 12 Cal.3d
790, 117 Cal.Rptr. 305, 527 P.2d 1153 (Javor ). Section 6901.5, they asserted, afforded **56  them
a private right of action “against those who charge them improper sales taxes.”


Plaintiffs further asserted that the state constitutional limitation on lawsuits for tax refunds (Cal.
Const., art. XIII, § 32) did not apply, and that the doctrine of primary jurisdiction should not apply.
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As for their UCL claim, plaintiffs argued that even if the tax code provided no private right of
action, the UCL supplied a basis for their claim. They alleged that violation of section 6359
(exempting many food sales from sales tax), and the statute's related regulation, is “unlawful” and
therefore supports their UCL claim.


At the hearing on the demurrer, the trial court observed that “a determination has to be made by
the [Board] regarding [any] ... ‘refund’ ... or ‘damages'... pursuant to sections 6901 [governing
refunds from the Board to retailers] and 6901.5 [governing the return of excess reimbursement
from consumers].” It added: “If the [Board] makes a determination, then the case or these causes
of action might be ripe for adjudication.”


In response, plaintiffs requested leave to amend the complaint to “bring in the Board and then
proceed in that manner.” There was some discussion of an amendment that would constitute a
suit to compel defendant to seek a refund from the Board, but the court warned, “I'm not going to
be creative for you. I'm going to allow you to try to amend the first three causes of action to see
*1096  what we get out of it.” The court sustained the demurrer ***196  with leave to amend as
to the three causes of action discussed above, formally granted plaintiffs' motion for leave to add
the Board as a defendant, and sustained the demurrer without leave to amend as to the money had
and received, conversion, and negligent misrepresentation causes of action.


Plaintiffs filed a second amended complaint, but this complaint did not add the Board as a
defendant. Their amended complaint simply added a few details concerning plaintiffs' purchases,
and alleged that defendant Target never inquired whether the named plaintiffs' coffee purchases
were to go, thereby depriving plaintiffs of the “opportunity to avoid being wrongfully charged the
taxes at issue.”


Defendant once more demurred, repeating that the remedies plaintiffs sought were unavailable
under the state Constitution because the injunctive remedy essentially would prevent the Board
from collecting the tax, and a restitution award would afford tax relief in a manner not
established by the Legislature. Defendant maintained that section 6901.5, a provision that governs
reimbursement refunds, does not create a private right of action for consumers, but instead
contemplates that consumers should apply to the Board to, in the words of the statute, “ascertain[ ]”
whether retailers should make any refund to consumers. Defendant also repeated its assertion that
the court should decline to exercise its equitable power under the doctrine of primary jurisdiction.


At the hearing on the demurrer, the trial court commented that the second amended complaint was
“déjà vu all over again.” The court explained that the question whether plaintiffs were appropriate
“complainants” had not been answered and stated that “[n]either the statutory [scheme] nor any
case authority allows you to go forward with this type of action unless there's been, at the very
least—and I don't have an opinion about this—some request to the tax court....”
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Plaintiffs responded first that “regardless of whether the ... [Board] should be involved, the
representation by [defendant] to its customers that they are paying a sales tax when in fact, they
are not is an unfair business practice.” Second, plaintiffs disputed the significance of the question
of the Board's “jurisdiction over this claim.” Plaintiffs asserted that the court had assumed that
defendant had paid the Board sales tax on sales of hot coffee, but “the complaint doesn't allege
that” and it is wrong for the “court [to] make that assumption.” Third, counsel for plaintiffs stated
that “what some courts have done in this circumstance that I've been involved with is that they
stay the case, advise us to go seek the refund from the [Board], and inevitably when that answer
is ‘no,’ we can come back and then we are allowed to go forward with our case.”


*1097  **57  Defendant countered that plaintiffs had chosen the wrong way to go about their
claim, and objected to the idea of staying the case, permitting plaintiffs to seek reimbursement
from the Board, then returning to court. On the contrary, defendant argued, plaintiffs may do no
more than was authorized in our Javor decision (see Javor, supra, 12 Cal.3d 790, 117 Cal.Rptr.
305, 527 P.2d 1153), in which we permitted consumers to bring an action to require retailers to
seek a sales tax refund from the Board. Defendant emphasized that plaintiffs had exhibited no
interest in taking such a course.


The court sustained the demurrer to the second amended complaint without leave to amend and
dismissed the case with prejudice, stating that it agreed with “much” of defendant's argument and
written pleadings.


***197  B. Arguments on appeal, and the Court of Appeal's decision
Plaintiffs appealed, contending primarily that section 6901.5 afforded them a private right of action
against defendant. Despite their concession at the hearing on the first amended complaint that the
demurrer should be sustained without leave to amend as to the cause of action for money had and
received, they also contended they had adequately pleaded that cause of action.


In response, defendant contended that the suit was barred by the California Constitution, and that
section 6901.5 does not provide for a private right of action. It also disputed plaintiffs' claim
concerning the money had and received count.


In reply, plaintiffs denied that article XIII, section 32 of the state Constitution applied to their suit,
insisted that the language of section 6901.5 authorized their lawsuit, and argued that even if a
Board determination was a prerequisite to their suit, the trial court should have stayed the action
under the doctrine of primary jurisdiction.
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The Court of Appeal affirmed the judgment in favor of defendant. It rejected plaintiffs' claim that
the tax code itself afforded them a private right of action against retailers, and concluded that their
UCL and CLRA claims were inconsistent with article XIII, section 32 of the state Constitution.


The Court of Appeal pointed to the tax code's comprehensive sales tax scheme and its intertwining
provisions governing retailers. It emphasized that it is retailers who pay sales tax to the state, and
that under the tax code, it is retailers who may file a claim with the Board seeking a refund of
overpaid *1098  sales tax. Customers, the court pointed out, lack standing to file a claim with
the Board for a tax refund. The Court of Appeal rejected plaintiffs' reliance upon section 6901.5
as a basis for a private right of action against the retailer. It declared that the statute makes some
provision for the refund of excess tax reimbursement amounts to consumers, but the statute and
related regulation do not provide a private right of action for consumers. On the contrary, the
reviewing court declared that nothing in section 6901.5 “affirmatively indicates the intent of the
Legislature to authorize a private action by a customer against a retailer.... Rather, the statute relates
to a claim with the Board”—not a lawsuit—and the statute and related regulation direct a retailer
to make a refund to customers if the Board has “ ‘ascertained’ ” that one is due.


The Court of Appeal believed that the Legislature has vested in the Board the authority to enforce
the sales tax law, and that it would undermine the statutory scheme to permit customers to
unilaterally “ ‘ascertain’ ” when excess sales tax reimbursement had been collected. The court
stated that plaintiffs' contrary claim “would disrupt the administration of the sales tax laws because
it would allow customers to usurp the authority of the Board to determine the application of the law
in the first instance.” The reviewing court pointed out that the Board has not had an opportunity to
ascertain whether sales tax was due on defendant's sale of hot coffee to go, nor has it ascertained
whether any reimbursement is due under section 6901.5.


Moreover, according to the Court of Appeal, plaintiffs are trying to use the UCL and CLRA to
resolve a sales tax dispute, but “[t]his they cannot do under article XIII, section 32” of the state
Constitution. In the **58  appellate court's view, constitutional restrictions would not permit a
consumer action seeking to declare a particular sale exempt from tax, because a resulting ***198
award in favor of consumers could afford a tax refund in a manner not specifically authorized by the
Legislature. The court also believed that constitutional principles would not permit an injunction
against defendant's collection of sales tax reimbursement, because such an injunction could curtail
tax collections.


The Court of Appeal summarized its constitutional analysis and holding as follows: “Article XIII,
section 32 prohibits injunctions against the collection of state taxes and provides that refunds of
taxes may only be recovered in a manner provided by the Legislature. As our Supreme Court
explained in Woosley v. State of California (1992) 3 Cal.4th 758, 792, 13 Cal.Rptr.2d 30, 838 P.2d
758 (Woosley ), under *1099  California Constitution article XIII, section 32, the courts cannot
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expand the methods for seeking tax refunds expressly provided by the Legislature. The purpose of
this constitutional provision is to ensure that governmental entities may engage in fiscal planning
so that essential public services are not unnecessarily interrupted. [¶] ... [¶]


“The complaint also alleges causes of action under unfair business practices and consumer
protection statutes and a cause of action for money had and received. Plaintiffs seek damages,
restitution and injunctive relief pursuant to these causes of action. However, plaintiffs are
attempting to resolve a sales tax dispute by using consumer and common law remedies rather than
the procedure set forth by the Legislature. This they cannot do under article XIII, section 32.


“Plaintiffs argue that they are not violating article XIII, section 32, because they do not seek
to enjoin the state from collecting sales taxes. Rather, plaintiffs contend, they seek to enjoin a
private company from collecting sales tax reimbursement. Plaintiffs further contend that article
XIII, section 32 is not implicated because they only seek a refund of sales tax reimbursement, not
a refund of sales taxes.


“We reject plaintiffs' argument and find that a court may not directly or indirectly enjoin or prevent
the collection of a sales tax. As we will explain, the statutory schemes for sales taxes and sales tax
reimbursement are intertwined. A determination by a court that sales tax is not due on ‘to go’ hot
coffee purchases from Target, and an injunction against the collection of sales tax reimbursement
by Target on such purchases, is effectively an injunction against the collection of sales tax by the
state. Further, under article XIII, section 32, plaintiffs cannot circumvent the statutory scheme for
sales tax reimbursement refunds by asserting causes of action not contemplated by that scheme.
We therefore affirm the judgment and hold that plaintiffs' action is barred by article XIII, section
32 and the sales tax statutes in the Revenue and Taxation Code.”


C. Parties' claims
We granted plaintiffs' petition for review. Plaintiffs challenge the Court of Appeal's constitutional
analysis, and contend that UCL and CLRA remedies are cumulative to any remedy or procedure
that is available under the tax code. Plaintiffs have now stated that they do not challenge that part
of the Court of Appeal's decision rejecting their own claim in that court that the tax code, and
specifically section 6901.5, provided them with a private right of action against defendant. On
the contrary, in this court plaintiffs argue that the *1100  absence of a private right of action for
consumers under the tax code makes it imperative that this court recognize their remedies under
the UCL and CLRA. They contend, too, that the Court of Appeal's decision would undermine UCL
and CLRA actions in general ***199  and would leave consumers who are charged unauthorized
or excessive sales tax without a remedy.


Defendant contends that the Court of Appeal correctly analyzed the constitutional and statutory
provisions and properly concluded that plaintiffs' action is barred.
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II. DISCUSSION


[1]  [2]  [3]  On appeal, “[w]hen a demurrer [has been] sustained, we determine whether the
complaint states facts sufficient to constitute a cause of action. [Citation.] And when it is sustained
without leave to amend, we decide **59  whether there is a reasonable possibility that the
defect can be cured by amendment: if it can be, the trial court has abused its discretion and we
reverse.” (City of Dinuba v. County of Tulare (2007) 41 Cal.4th 859, 865, 62 Cal.Rptr.3d 614,
161 P.3d 1168; see Code Civ. Proc., § 430.10, subd. (e).) We follow the well-settled rule that
“[w]hen reviewing a judgment dismissing a complaint after the granting of a demurrer without
leave to amend, courts must assume the truth of the complaint's properly pleaded or implied factual
allegations.” (Schifando v. City of Los Angeles (2003) 31 Cal.4th 1074, 1081, 6 Cal.Rptr.3d 457,
79 P.3d 569.) On the other hand, the reviewing court “does not ... assume the truth of contentions,
deductions or conclusions of law.” (Aubry v. Tri–City Hospital Dist. (1992) 2 Cal.4th 962, 967,
9 Cal.Rptr.2d 92, 831 P.2d 317.)


We summarize our conclusions, which depend upon a proper understanding of both the procedural
and substantive aspects of the governing sales tax provisions. The clear basis of plaintiffs' action—
that Target represented that it properly was charging and in fact charged sales tax reimbursement on
a sale that plaintiffs believe the tax code exempted from taxation—requires resolution of a sales tax
law question, that is, whether Target's sales of hot coffee to go to plaintiffs were subject to sales tax
or fell within an exemption. That question, which we may characterize as the “taxability” question,
is committed in the first instance to the Board, subject to judicial review under the restrictions and
pursuant to the procedures provided by the tax code. A UCL or CLRA cause of action such as
plaintiffs' cannot be reconciled with the primary decisionmaking role that the tax code vests in the
Board with respect to tax issues. Moreover, section 6901.5 provides a safe harbor for a retailer/
taxpayer who remits reimbursement charges to the Board. For these reasons, the tax code precludes
claims such as plaintiffs'.


*1101  Although in the past we have permitted consumer intervention into the sales tax scheme in
limited circumstances and only by means of a judicial proceeding to compel the retailer/taxpayer
to seek a refund from the Board (see Javor, supra, 12 Cal.3d 790, 117 Cal.Rptr. 305, 527 P.2d
1153), such a remedy invokes, rather than avoids, tax code procedures. Plaintiffs in the present
case did not pursue that remedy.


Because we can resolve the issues presented on statutory grounds, it is not necessary to resolve the
constitutional question addressed by the Court of Appeal, although constitutional considerations
enter into our interpretation of the relevant statutes. 4
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4 We express no view on a question not presented by the complaint in this case, namely,
whether or to what extent consumers may bring a UCL or CLRA claim against retailers for
failing to remit to the Board amounts the retailer has represented and collected as sales tax
reimbursement charges. In their supplemental briefs, plaintiffs have acknowledged that their
lawsuit does not rest on such a claim.


***200  A. Article XIII, section 32 of the state Constitution
The Court of Appeal's determination that plaintiffs' claims were barred rested in large part upon
article XIII, section 32 of the state Constitution: “No legal or equitable process shall issue in any
proceeding in any court against this State or any officer thereof to prevent or enjoin the collection
of any tax. After payment of a tax claimed to be illegal, an action may be maintained to recover
the tax paid, with interest, in such manner as may be provided by the Legislature.” (All further
article references are to the California Constitution.)


[4]  We have explained that the policy behind the provision is to ensure that the state may continue
to collect tax revenue during litigation in order to avoid unnecessary disruption of public services
that are dependent on that revenue. (Pacific Gas & Electric Co. v. State Bd. of Equalization (1980)
27 Cal.3d 277, 165 Cal.Rptr. 122, 611 P.2d 463 (Pacific Gas & Electric Co.).) We have observed
that delay in tax collection “ ‘may derange the operations of government, and thereby cause serious
detriment to the public.’ ” (Id. at p. 283, 165 Cal.Rptr. 122, 611 P.2d 463.) To serve the same
end, the constitutional provision not only bars prepayment **60  actions by taxpayers seeking
injunctive relief but ordinarily also bars those seeking declaratory relief or mandamus. (Id. at pp.
280–281, 165 Cal.Rptr. 122, 611 P.2d 463; Calfarm Ins. Co. v. Deukmejian (1989) 48 Cal.3d 805,
838, 258 Cal.Rptr. 161, 771 P.2d 1247; State Bd. of Equalization v. Superior Court (1985) 39
Cal.3d 633, 638–639, 217 Cal.Rptr. 238, 703 P.2d 1131 [“[T]he sole legal avenue for resolving tax
disputes is a postpayment refund action. A taxpayer may not go into court and obtain adjudication
of the validity of a tax which is due but not yet paid”; the constitutional provision prohibits “not
only injunctions but also a variety of prepayment judicial declarations or findings which would
impede the prompt collection of a tax”].) In sum, “[t]he section applies if the *1102  prepayment
judicial determination sought would impede tax collection.” (Western Oil & Gas Assn. v. State
Bd. of Equalization (1987) 44 Cal.3d 208, 213, 242 Cal.Rptr. 334, 745 P.2d 1360 (Western Oil
& Gas Assn.).)


[5]  Article XIII, section 32 also requires that tax refund actions be brought solely according to
procedures established by the Legislature. It vests power over tax procedure in the Legislature,
and limits or governs the authority of the courts over tax collection disputes. (Western Oil & Gas
Assn., supra, 44 Cal.3d at p. 213, 242 Cal.Rptr. 334, 745 P.2d 1360 [the provision “broadly limits
in the first instance the power of the courts to intervene in tax collection matters”].) This deference
also serves the state's interest in being able to plan for needed public expenditures, and “rests on
the premise that strict legislative control over the manner in which tax refunds may be sought
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is necessary so that governmental entities may engage in fiscal planning based on expected tax
revenues.” (Woosley, supra, 3 Cal.4th at p. 789, 13 Cal.Rptr.2d 30, 838 P.2d 758; see Pacific Gas
& Electric Co., supra, 27 Cal.3d at p. 283, 165 Cal.Rptr. 122, 611 P.2d 463.)


Plaintiffs argue that article XIII, section 32 does not apply to or bar their lawsuit because the
provision applies solely (1) to actions against the state or its officers; and (2) to lawsuits brought by
taxpayers; (3) to recover the tax paid. Plaintiffs observe that their action for restitution, damages,
and injunctive relief is not against the state, or indeed any government taxing entity. They add that
the reimbursement amount they challenge is not a tax, but an amount they, as nontaxpayers, paid
to retailers pursuant to a contractual arrangement. ***201  They claim, moreover, that their action
will not impair the state's ability to collect taxes, nor will the action recognize a refund procedure
that is inconsistent with the tax code.


In response, defendant maintains that under the state Constitution, tax refund issues may be
litigated solely according to the procedure specifically provided by the tax code, and that plaintiffs'
lawsuit is inconsistent with that scheme. Defendant observes that the constitutional provision
prohibits lawsuits to prevent or enjoin the collection of any tax, and argues that “because an
action to recover sales tax reimbursement is substantively indistinguishable from an action to
recover the tax paid, this constitutional protection must be afforded to retailers collecting sales tax
reimbursement from their customers.”


[6]  Our jurisprudence directs that we avoid resolving constitutional questions if the issue may be
resolved on narrower grounds (Santa Clara County Local Transportation Authority v. Guardino
(1995) 11 Cal.4th 220, 230, 45 Cal.Rptr.2d 207, 902 P.2d 225), and that we adopt an interpretation
of the *1103  relevant statutes that gives full effect to their language and purpose, but also
“eliminates doubts as to the statute's constitutionality.” (Harrott v. County of Kings (2001) 25
Cal.4th 1138, 1151, 108 Cal.Rptr.2d 445, 25 P.3d 649; see Conservatorship of Wendland (2001)
26 Cal.4th 519, 548, 110 Cal.Rptr.2d 412, 28 P.3d 151.)


As already noted, and applying this authority, our interpretation of the tax code renders it
unnecessary to resolve the constitutional question addressed by the Court of Appeal, although
constitutional considerations enter into our interpretation of the relevant statutes.


B. Overview of relevant provisions of the tax law
As noted previously and as discussed more fully hereafter, under California's sales tax **61
law, the taxpayer is the retailer, not the consumer. In addition, the taxability question, whether a
particular sale is subject to or is exempt from sales tax, is exceedingly closely regulated, complex,
and highly technical. A comprehensive administrative scheme is provided to resolve these and
other tax questions and to govern disputes between the taxpayer and the Board. Under these
administrative procedures, it is for the Board in the first instance to interpret and administer
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an intensely detailed and fact-specific sales tax system governing an enormous universe of
transactions. Administrative procedures must be exhausted before the taxpayer may resort to court.
Parts II.B.1. and II.B.2. below describe the system in more detail, supporting the view that this
comprehensive statutory scheme is inconsistent with consumer claims such as plaintiffs' by which
a party other than the taxpayer would seek to litigate whether a sale is taxable or exempt.


As for the interests of consumers, parts II.B.3. and II.B.4. describe the position historically
accorded to them by statute and case law, and also set out the current statutory system governing
consumer reimbursements. More specifically, retailer/taxpayers are permitted, but not required,
to contract with consumers to charge a reimbursement amount to reimburse the retailer for its
own payment of sales tax on a transaction. Alternatively, the retailer may choose simply to
absorb the sales tax. Retailer/taxpayers cannot retain the reimbursement amounts they receive
from consumers. When it is “ascertained” (§ 6901.5), whether through a Board audit or deficiency
determination or a refund proceeding, that a retailer miscalculated its sales tax and charged
consumers ***202  an erroneous reimbursement amount, the retailer has a choice whether to
make a refund to consumers or instead, to remit the amount to the Board. Significantly, a retailer
who remits the amount to the Board reaches a “safe harbor.” In addition, there is no formal
administrative procedure for *1104  consumers who believe they have been charged excess
reimbursement, although they may complain to the Board, which may in turn initiate an audit.
Finally, we have recognized that in certain circumstances a consumer may bring an action to require
a taxpayer to seek a refund from the Board, a proceeding in which the Board would ascertain
whether excess reimbursement had been charged and, assuming any excess had been remitted by
the taxpayer to the state, issue a refund to the taxpayer conditioned on its, in turn, making a refund
to the consumer.


As we shall explain, it would be inconsistent with this scheme to permit the consumer to initiate
a consumer action such as plaintiffs' requiring a court to resolve, outside the searching regulatory
scheme established by the tax code, whether a sale was taxable or exempt, and for the court to
interfere in the statutory system by which the retailer is authorized to satisfy its obligations by
remitting excess tax reimbursement amounts to the Board.


1. Who is the taxpayer and what sales are taxable?
[7]  [8]  [9]  The sales tax is imposed on retailers “[f]or the privilege of selling tangible personal
property at retail.” (§ 6051.) The retailer is the taxpayer, not the consumer. 5  “The tax relationship
is between the retailer only and the state; and is a direct obligation of the former.” (Livingston
Rock & Gravel Co. v. De Salvo (1955) 136 Cal.App.2d 156, 160, 288 P.2d 317; see 9 Witkin,
Summary of Cal. Law (10th ed. 2005) Taxation, § 344, p. 497; 56 Cal.Jur.3d (2011) Sales and
Use Taxes, § 10, p. 22.)
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5 By contrast, the use tax falls on the purchaser, although the retailer may collect the tax as
an agent. (§§ 6202, 6203; Bank of America v. State Bd. of Equal. (1962) 209 Cal.App.2d
780, 799, 26 Cal.Rptr. 348; see Direct Marketing Ass'n, Inc. v. Bennett (9th Cir.1990) 916
F.2d 1451, 1454–1455.)


The sales tax law provides the method by which retailers are required to calculate taxable sales and
remit the tax to the Board. Retailers must file returns and pay sales tax quarterly on their gross sales
for the preceding quarter. (§§ 6451–6459.) For high volume sellers, the tax or a portion thereof
must be prepaid on a quarterly basis using a portion of prior year sales tax liability as a measure.
(§§ 6471–6479; 9 Witkin, Summary of Cal. Law, supra, Taxation, § 369, p. 541.)


**62  [10]  The central principle of the sales tax is that retail sellers are subject to a tax on their
“gross receipts” derived from retail “ sale” of tangible personal property. (§ 6051.)


Despite the apparent simplicity of a tax based on gross receipts, a complex system of statutes
and regulations minutely controls tax liability. This system *1105  closely defines taxable sales, 6


governs whether ***203  particular sales or transactions are subject to the tax, and defines what
constitutes “gross receipts.” 7


6 The term “sale” means “[a]ny transfer of title or possession, exchange, or barter, conditional
or otherwise, in any manner or by any means whatsoever, of tangible personal property
for a consideration.” (§ 6006, subd. (a).) The term is defined as including many specific
transactions, including “[t]he furnishing, preparing, or serving for a consideration of food,
meals, or drinks.” (§ 6006, subd. (d).)
An example illustrates the statutory refinements to the term “sale” that face the taxpayer and
the Board. Leases of tangible personal property for a consideration are included as sales,
with some readily understood exceptions, such as leases of motion pictures or household
furnishings leased along with living quarters (§ 6006, subd. (g)(1), (3)), and a host of
other exceptions for a number of closely defined circumstances. These include “[t]angible
personal property leased in substantially the same form as acquired by the lessor or leased in
substantially the same form as acquired by a transferor, as to which the lessor or transferor
has paid sales tax reimbursement or has paid use tax measured by the purchase price of the
property,” with the term “transferor” including “[a] person from whom the lessor acquired
the property in a transaction described [by another statute as an occasional sale],” or “[a]
decedent from whom the lessor acquired the property by will or the laws of succession.” (§
6006, subd. (g)(5); see Preston v. State Bd. of Equalization (2001) 25 Cal.4th 197, 105
Cal.Rptr.2d 407, 19 P.3d 1148 (Preston ) [considering whether a certain agreement to provide
artwork constituted a taxable sale or lease of tangible personal property or an exempt transfer
of an intangible copyright interest].)
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7 “Gross receipts” are defined in pertinent part as “the total amount of the sale ... price ... of the
retail sales of retailers, valued in money, whether received in money or otherwise,” generally
without deduction for the cost of the property, or the cost of materials, labor, transportation,
or certain federal taxes. (§ 6012, subd. (a).)
Again, to illustrate the complexity facing the taxpayer and the Board, the crucial term
“gross receipts” is subject to detailed refinement, and the limitation on deductions or
exclusions from gross receipts is subject to a number of exceptions, from readily understood
circumstances such as cash discounts given on sales, or the amount refunded to customers
for items returned by the customer (see § 6012, subd. (c)(1), (2)), to a number of other
circumstances subject to detailed conditions defined in terms of the “reasonableness” of the
charge. (See § 6012, subd. (c)(10)(A); see also id., subd. (c)(7).) The term “sales price”
contains parallel complications. (See § 6011.)


Of particular note given plaintiffs' argument that consumer claims should lie when the retailer
fails to correctly apply sales tax exemption law, an entire chapter of the sales and use tax law
is devoted to exemptions. (§ 6351 et seq.) The law of exemptions is comprehensive, governing
every imaginable type of sales transactions. One article in the exemption chapter includes 79
provisions exempting particular types of transactions from sales and use taxation—including,
for example, relatively straightforward exemptions for poultry litter (§ 6358.2), to much more
complicated and fact-specific exemptions for some sales of food or medicine (§§ 6359, 6369) or
for gross receipts from food stamp sales (§ 6373), to some quite arcane exemptions. (see § 6366.5
[sales of endangered species].) Many exemptions apply to various types of charitable or nonprofit
transactions. (See § 6360.1 [sales of veteran's memorial lapel pins]; see also §§ 6359.3, 6361,
6361.5, 6363.2–6363.8.) Some of the exemptions turn on the use to which the purchaser will put
the item being sold or *1106  leased (see §§ 6366.4 [artwork sold to nonprofit museums for the
purpose of public display], 6368.1 [leasing of watercraft for specified purposes] ), and in some
instances, the law exempts transactions from only a small portion of the sales tax. (see § 6376.1.)


In this case, plaintiffs assert that the sales tax law plainly exempts the sale of hot coffee to go
from sales tax, and that Target violated the UCL and CLRA by collecting reimbursement on an
assertedly nontaxable sale. Plaintiffs refer to section 6359, which generally exempts the “sale of ...
use, or other consumption” of food products. (§ 6359, subd. (a).)


There are many exceptions to the exemption appearing in section 6359, however. **63  Food
products are not exempt if they are “served as meals on or off the premises.” (Id., subd. (d)(1).) Also
not qualifying for the exemption are items that are “furnished, prepared, or served for consumption
***204  at tables, chairs, or counters or from trays, glasses, dishes, or other tableware” provided
by the retailer. (Id., subd. (d)(2).) In other words, a distinction is drawn between items of food
depending on whether they are consumed on the premises. The exemption also does not apply
when “food products are sold as hot prepared food products.” (id., subd. (d)(7).) on the other hand,
the “ ‘[h]ot prepared food products' ” exception to the exemption does not apply “to a sale for
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a separate price of bakery goods or beverages (other than bouillon, consommé, or soup)” under
defined conditions. (Id., subd. (e).)


Accompanying regulations descend to the finest details. (See Cal.Code Regs., tit. 18, § 1602 et
seq.) The regulation defining the taxability of food products is of amazing complexity. (Id., §
1603.) The regulation applies the tax to sales of hot prepared foods (a term subject to very extensive
refinement and somewhat contradictory definition (see id., § 1603, subd. (e))), with provisions for
items furnished by specified establishments “whether served on or off the premises.” (Id., § 1603,
subd. (a)(2)(A).) There are special rules for sales of straws and toothpicks along with food (ibid.),
and a definition of “hot prepared food products” that distinguishes between items sold separately
and those sold under a single price along with cold foods (id., subd. (e)(1)), which appears to
exempt hot coffee if sold separately but not if sold with a bakery item, unless taxable because,
among other reasons, it was sold for consumption at tables, chairs, or counters provided by the
retailer. (Id., § 1603, subds. (e), (f).)


In an amicus curiae brief filed in this court, the Board explains that “to go” sales are those for
which the customer leaves the store's premises entirely before consuming the item. “Target would
have to distinguish sales of coffee where the customer bought the coffee and immediately left the
store from those where the customer bought the coffee but continued to shop in the same *1107
store or drank the coffee at tables and chairs in the coffee sales area. In addition, since the analysis
must be made on a location-by-location basis, Target would need to conduct investigations in each
of its California locations. [Citation.] The amount of administrative expense incurred to obtain
such figures and maintain proper records would likely be passed on to Target's customers in the
form of higher prices.”


[11]  [12]  Putting aside fine points concerning the application of the law, and returning to the
general provisions of the tax law, it is presumed that all “gross receipts” are subject to the sales
tax unless the contrary is established by the retailer. (§ 6091.) This presumption exists in order
to ensure “the proper administration of [the sales tax law] and to prevent evasion of the sales
tax....” (Ibid.) Taxpayers' exemption claims must be supported by adequate records. (Paine v. State
Bd. of Equalization (1982) 137 Cal.App.3d 438, 443, 187 Cal.Rptr. 47 (Paine ).) The burden
of proof is on the taxpayer. (Southern California Edison Co. v. State Bd. of Equalization (1972)
7 Cal.3d 652, 663, 102 Cal.Rptr. 766, 498 P.2d 1014 (Southern California Edison ); People v.
Schwartz (1947) 31 Cal.2d 59, 64, 187 P.2d 12 (Schwartz ).)


2. Board jurisdiction over enforcement and tax challenges
The Board administers and enforces the sales tax law (§§ 7051–7060), and adopts related
regulations. (§ 7051.) It may audit taxpayers (§ 7054) and may require them to file reports relating
to their sales. (§ 7055.) The Board, if not satisfied with the return or amount of tax paid, may
make deficiency determinations (§ 6481), ***205  and impose penalties (§§ 6484, 6485), and may
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offset overpayments for one period against underpayments for another period or against penalties
and interest. (§§ 6483, 6512.) The law provides the method by which retailers may challenge
deficiency determinations made by the Board. (§§ 6561–6566.)


Various rules govern the Board's ability to file tax liens, undertake court actions, and execute
judgments against taxpayers. (§§ 6701–6798.) The Board generally has three years from the time
taxes are due or **64  remitted to give notice of deficiency, but has eight years to act if no return
is filed. (§ 6487, subd. (a).)


Taxpayers may file refund claims with the Board. (§ 6901 et seq.) Taxpayers seeking a refund must
first pay the tax; they may not deduct the disputed amount from their quarterly payments pending
determination of the refund claim. (Cal.Code Regs., tit. 18, § 5232, subd. (f).) Failure to file a
timely refund claim constitutes a waiver of any claim for refund of overpayments. (§ 6905.) When
it is determined that the taxpayer is owed a refund, *1108  the amount of excess tax payment is
credited against amounts then due from the taxpayer. (§ 6901; Cal.Code Regs., tit. 18, § 5238.)
The law imposes strict time limits on taxpayers for requests for refund or redetermination. (§§
6561, 6902.)


Taxpayers are subject to penalty for late or improper returns (§§ 6476–6478, 6591 et seq.), and
may be criminally liable for false or fraudulent returns (§ 7152) or other violations of the tax code.
(§§ 7153, 7153.5.)


[13]  The taxpayer must exhaust administrative remedies before bringing an action in court. As
the tax code provides, “[n]o suit or proceeding shall be maintained in any court for the recovery of
any amount alleged to have been erroneously or illegally determined or collected unless a claim
for refund or credit has been duly filed...” pursuant to provisions of the tax code. (§ 6932.)


The tax code also contains a provision that parallels article XIII, section 32 of the state Constitution.
It provides that “[n]o injunction or writ of mandate or other legal or equitable process shall issue
in any suit, action, or proceeding in any court against this State or against any officer of the State
to prevent or enjoin the collection under this part of any tax or any amount of tax required to be
collected.” (§ 6931.)


[14]  We have explained that “[t]he purpose of these statutory requirements is to ensure that the
Board receives sufficient notice of the claim and its basis” and to give the Board “an opportunity
to correct any mistakes, thereby conserving judicial resources.” (Preston, supra, 25 Cal.4th at p.
206, 105 Cal.Rptr.2d 407, 19 P.3d 1148.) The issues raised in the claim for refund establish and
restrict the claims that may be raised in any subsequent judicial challenge. (Ibid.)


3. Sales tax reimbursement
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As for consumers, although the sales tax falls on retailers and must be paid by them to the
state, retailers are permitted but not required to obtain reimbursement for their tax liability from
the consumer at the time of sale. (Civ.Code, § 1656.1; 9 Witkin, Summary of Cal. Law, supra,
Taxation, § 344, p. 498; 56 Cal.Jur.3d, supra, Sales and Use Taxes, § 12, p. 25; 2 State Bd. of
Equalization, Business Taxes Law Guide (2009) Sales & Use Tax Annots., Annots. Nos. 460.0020,
p. 4760 [retailers are not required to collect reimbursement], 460.0023, p. 4760 [retailers may
discount a price by the amount of the sales tax reimbursement], 460.0005, p. 4759 [retailers may
advertise a price as free of sales tax].) ***206  Whether a reimbursement amount will be added
is purely a matter of contract between the retailer and consumer. *1109  (Civ.Code, § 1656.1,
subd. (a); Cal.Code Regs., tit. 18, § 1700, subd. (a)(1).) It is presumed that the parties agreed to
the addition of sales tax reimbursement to the sales price if the sales agreement so states, if the
sales tax reimbursement is shown on the sales check, or if the retailer posts a notice or notifies
consumers by specified methods that reimbursement for sales tax will be added to the sales price
of all items or certain items. (Civ.Code, § 1656.1, subd. (a)(1), (2) & (3); 9 Witkin, Summary of
Cal. Law, supra, Taxation, § 344, p. 498.)


A retailer who fails to remit to the Board the sales tax reimbursement amount it has knowingly
collected from the consumer is subject to a 40 percent penalty (§ 6597, subd. (a)(1) [“Any person
who knowingly collects sales tax reimbursement ..., and who fails to timely remit that sales tax
reimbursement ... to the board, shall be liable for a penalty of 40 percent of the amount not timely
remitted.”]; see id., subd. (a)(2) [providing for certain exceptions].)


Reimbursement amounts are deducted from the sales price for the purpose of calculating gross
receipts, but only if the retailer **65  establishes that the tax was added to the sales price and was
not absorbed by the retailer. (§ 6012, subd. (c)(12) [“For purposes of the sales tax, if the retailers
establish to the satisfaction of the board that the sales tax has been added to the total amount of the
sale price and has not been absorbed by them, the total amount of the sale price shall be deemed to
be the amount received exclusive of the tax imposed. Section 1656.1 of the Civil Code shall apply
in determining whether or not the retailers have absorbed the sales tax.”].) 8


8 It is the retailer's burden to rebut the presumption that sales tax was added to the sale
price. (Cal.Code Regs., tit. 18, § 1667, subd. (a).) The presumption may be rebutted “by
establishing to the satisfaction of the Board” that the sale was not subject to tax. (Ibid.)


[15]  The corollary is that if the retailer “absorb[s]” the sales tax, the retailer owes the state tax
on the full price. Sometimes the taxability of a sale depends on the identity of the purchaser, but
it appears that nevertheless, for convenience, retailers in some instances may sell items at a single
price to all buyers. For example, food bought from vending machines by students is exempt from
tax (Cal.Code Regs., tit. 18, § 1574, subd. (b)(2)(D)), but the same purchase from the same machine
by someone else on the school property is taxable. (id., subd. (b)(2)(A).)
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The amicus curiae brief filed by the Board posits that as far as the consumer is concerned, for
economic purposes, the sales tax reimbursement charge is part of the price paid by the consumer.
The Board suggests that “[a]ny retailer who tried to over-collect sales tax reimbursement from its
customers would quickly find them going to another retailer whose prices were lower.”


*1110  4. Potential return to consumers of reimbursement charges
As stated, plaintiffs' UCL and CLRA claims rest on the premise that Target violated the tax code by
charging them a reimbursement amount on a retail sale that they allege was exempt from taxation.
Before we analyze the current statutory provision governing excess reimbursement charges (§
6901.5), we review the law that preceded it in order to understand the relative positions held in
the statutory scheme by the consumer, the Board, and the taxpayer.


***207  a. Early law


Prior law imposed the sales tax on retailers but stated that the “tax hereby imposed shall be
collected by the retailer from the consumer in so far as it can be done” (former § 6052, added by
Stats.1941, ch. 36, § 1, p. 536), and prohibited the retailer from advertising that it would absorb,
omit, or refund the tax. (former § 6053, added by Stats.1941, ch. 36, § 1, p. 536). As explained
post, in part II.B.4.f., eventually, in 1978, these provisions were repealed because they were seen
as potentially but inaccurately suggesting that it was the consumer who was the taxpayer, not the
retailer.


b. Former section 6054.5


In the meantime, in 1961 the Legislature added a provision that to some extent recognized
consumer interests. Former section 6054.5 provided that if the retailer knowingly collected excess
reimbursement, the amount should be refunded to the consumer or paid to the Board, and that the
Board could condition a refund to the taxpayer on his or her payment of a refund to the consumer.
It stated in pertinent part: “When an amount represented by a person to a customer as constituting
reimbursement for taxes due under this part is computed upon an amount that is not taxable or is in
excess of the taxable amount and is actually paid by the customer to the person, the amount so paid
shall be returned by the person to the customer upon notification by the Board of Equalization or
by the customer that such excess has been ascertained. In the event of his failure or refusal to do
so, the amount so paid, if knowingly computed by the person upon an amount that is not taxable
or is in excess of the taxable amount, shall constitute an obligation due from him to this State.
Such obligation may be determined and collected by the board in accordance with Chapters 5 and
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6 of this part. The amount so collected shall be refunded by the board to **66  the [taxpayer] ...
only upon submission of proof to the satisfaction of the board, or in the event the board denies his
claim for refund, to the satisfaction of the superior court, that such amount has been returned or
will be returned to the customer.” (Former § 6054.5, added by Stats.1961, ch. 872, § 1, p. 2289,
italics added.)


*1111  c. Decorative Carpets


We commented upon the customer's equitable interest in a refund of excess reimbursement
amounts in Decorative Carpets, Inc. v. State Board of Equalization (1962) 58 Cal.2d 252, 23
Cal.Rptr. 589, 373 P.2d 637 (Decorative Carpets ), in which we also discussed former section
6054.5, enacted during the pendency of litigation in that case. In Decorative Carpets, the taxpayer
was a retail seller and also an installer of carpets. It mistakenly believed it was liable for tax on
the total amount it charged the customer for the installed carpet. In fact, as an installer it was
merely liable for sales tax on the installed-carpet transaction based on the amount it had paid the
wholesaler for the carpet. “Because of its misunderstanding as to the proper method of computing
the tax, plaintiff collected from its customers and paid to [the Board] $4,337.45 more than it should
have collected and paid.” (Id. at p. 254, 23 Cal.Rptr. 589, 373 P.2d 637.)


The taxpayer filed a claim for refund from the Board of the excess it had collected and paid, but
it sought the refund for itself and did not intend to make any refund to its customers. The Board
responded that the taxpayer would be unjustly enriched if it could gain a refund of the excess it
had paid without making a corresponding refund to customers to ***208  whom it had charged
the full, excessive reimbursement amount.


We commented that even without reference to former section 6054.5, an erroneously computed
and collected sales tax reimbursement amount is in some sense held in constructive trust, either
by the retailer or, if the sum has been remitted to the state, by the state. (Decorative Carpets,
supra, 58 Cal.2d at pp. 254–255, 23 Cal.Rptr. 589, 373 P.2d 637.) We said that if the Board
were treated as legally holding the excess tax payment in constructive trust for consumers, the
ordinary result would be that the Board would be obliged to restore the amount in excess of the
installer's correct tax liability to the taxpayer's customers. We explained, however, that such a direct
remedy for consumers would be inappropriate, given the procedures established in the tax code.
As we said: “[The Board's] liability to refund taxes erroneously collected, however, is governed by
statute [citation] and the orderly administration of the tax laws requires adherence to the statutory
procedures and precludes imposing on [the Board] the burden of making refunds to the taxpayer's
customers.” (Id. at p. 255, 23 Cal.Rptr. 589, 373 P.2d 637, italics added.)
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At the same time, we said, the Board bears some responsibility to consumers when excess sales
tax has been remitted to it, given its “vital interest in the integrity of the sales tax.” (Decorative
Carpets, supra, 58 Cal.2d at p. 255, 23 Cal.Rptr. 589, 373 P.2d 637.) Moreover, “[t]o allow
plaintiff [(taxpayer)] a refund without *1112  requiring it to repay its customers the amounts
erroneously collected from them would sanction a misuse of the sales tax by a retailer for his
private gain.” (Ibid.)


The Decorative Carpets case fell outside the new statutory provision regarding conditional
refunds, not only because the enactment was adopted during the litigation but also because the
claim involved a mistaken, not a knowing excess charge. We pointed out, however, that “the
Legislature has never provided that customers are not entitled to recover from retailers amounts
erroneously charged to cover sales taxes” (Decorative Carpets, supra, 58 Cal.2d at p. 256, 23
Cal.Rptr. 589, 373 P.2d 637, italics added) and that it was, prior to enactment of the statute, and
remained, subsequent to its enactment, “left to the courts to adopt appropriate remedies when
excessive reimbursements have been collected by mistake and paid to the state.” (Ibid.) We
concluded that it would be best to model our remedy on that provided specifically in former section
6054.5—a refund to the taxpayer conditioned on proof satisfactory to the court that the taxpayer
would refund the excess reimbursement to **67  consumers. (Decorative Carpets, supra, at p.
255, 23 Cal.Rptr. 589, 373 P.2d 637.)


In sum, our decision acknowledged that courts must recognize that “the orderly administration
of the tax laws” requires that consumer remedies be consonant with procedures set out in the tax
code. (Decorative Carpets, supra, 58 Cal.2d at p. 255, 23 Cal.Rptr. 589, 373 P.2d 637.) At the
same time, our decision found that consumers had some undefined equitable interest in a refund
of excess reimbursement charges, and that the Board bore some responsibility to consumers when
excessive sales tax amounts have been remitted to it, given its “vital interest in the integrity of the
sales tax,” and the risk that an unconditional refund to the taxpayer/retailer could permit unjust
enrichment for the retailer. (Ibid.)


d. 1968 amendment to former section 6054.5


In 1968, the Legislature amended former section 6054.5 to remedy the omission ***209  we had
identified in Decorative Carpets and to provide for situations in which the taxpayer mistakenly,
as opposed to knowingly, charged excess reimbursement. The amended statute provided that if the
retailer charged reimbursement that mistakenly exceeded his or her own proper tax liability on the
sale, the retailer could refund the amount to the consumer, but if not, the full amount collected had
to be remitted to the state, which in turn could condition refunds to taxpayers on proof that the
amount that exceeded tax liability would be refunded to customers. Thus the first two sentences of
the statute were retained but separated and designated as subdivision (a), and two new subdivisions
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were added: “(b) When transactions occur during any period for which a return is required to
be filed and the total of the amounts represented by a person to his customers as constituting
reimbursement for *1113  taxes due under this part with respect to those transactions exceed the
taxes due from the person measured by his gross receipts during that period, the excess, if paid
by and not returned to the customers, shall constitute an obligation due from the person to this
state. The provisions of this subdivision shall apply when the amounts are mistakenly and not
knowingly computed upon amounts that are not taxable or are in excess of the taxable amounts. [¶]
(c) The obligations specified in subdivisions (a) and (b) may be determined and collected by the
board in accordance with Chapters 5 and 6 of this part. The amount so collected shall be refunded
by the board to the person in accordance with Chapter 7 of this part, only upon submission of
proof to the satisfaction of the board, or in the event the board denies his claim for refund, to the
satisfaction of the superior court, that such amount has been returned or will be returned to his
customers.” (Former § 6054.5, as amended by Stats.1968, ch. 501, § 1, pp. 1143–1144.)


e. Javor


The 1968 amendment of former section 6054.5 was followed by our decision in Javor, supra,
12 Cal.3d 790, 117 Cal.Rptr. 305, 527 P.2d 1153. In that case, Congress had repealed a federal
excise tax imposed on manufacturers for the sale of new vehicles and accessories. The repeal
was retroactive and federal law required manufacturers who obtained the benefit of the repeal
to make refunds to purchasers. Although purchasers received those refunds, they also had been
charged excess state sales tax reimbursement amounts. This was because the retailers who had
sold them the vehicles had themselves paid state sales tax on a base price that included—now
inappropriately—the federal excise tax, and had collected reimbursement from consumers in an
amount that included that inappropriate amount. The Board adopted a rule reducing the amount of
the retailer's taxable gross receipts to reflect the refund of the federal excise tax to consumers and
providing that accordingly, the excess in “the sales tax will be refunded [by the Board] to the retailer
provided [the retailer] also repays to the consumer the amount collected from [the consumer] as
sales tax reimbursement.” (Javor, supra, 12 Cal.3d at p. 794, 117 Cal.Rptr. 305, 527 P.2d 1153.)


Plaintiff, a purchaser of a new vehicle, sought to bring a class action against the Board and
automobile retailers, alleging **68  claims for money due and an accounting. 9  The plaintiff/
consumer alleged that he had ***210  no remedy under the tax code. He pointed out that there
was no statutory requirement that taxpayer/retailers seek a refund from the Board, nor was there
a financial incentive for them to do so because the Board would simply require them to *1114
refund the excess to customers. He urged that a class should be certified to avoid requiring each
member of the class to require each individual retailer to seek a refund from the Board. (Javor,
supra, 12 Cal.3d at pp. 795, 797, 117 Cal.Rptr. 305, 527 P.2d 1153.) The plaintiff urged that under
these unique circumstances, the court should fashion a remedy.
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9 The complaint named as defendants the Board, the State of California, a car dealership, and
“all” California retailers of new vehicles. Our opinion noted, however, that “the Board is the
only defendant either served with summons or appearing in the action.” (Javor, supra, 12
Cal.3d at p. 793 & fn. 2, 117 Cal.Rptr. 305, 527 P.2d 1153.)


We turned to the general principle stated in Decorative Carpets that under ordinary constructive
trust principles, the Board would hold mistakenly computed tax payments in constructive trust.
(Javor, supra, 12 Cal.3d at p. 798, 117 Cal.Rptr. 305, 527 P.2d 1153.) As in our earlier decision
we observed, however, that notwithstanding ordinary principles governing constructive trusts, the
Board's liability is governed by the tax code and that “ ‘the orderly administration of the tax laws
requires adherence to the statutory procedures and precludes imposing on [the Board] the burden
of making refunds to the taxpayer's customers.’ ” (Id. at p. 798, 117 Cal.Rptr. 305, 527 P.2d 1153,
italics added.) Still, we reiterated that “ ‘the Legislature has never provided that customers are not
entitled to recover from retailers amounts erroneously charged to cover sales taxes.’ ” (Id. at p.
799, 117 Cal.Rptr. 305, 527 P.2d 1153, italics added.)


When we decided Javor, supra, 12 Cal.3d 790, 117 Cal.Rptr. 305, 527 P.2d 1153, the 1968
amendment to former section 6054.5 already authorized the Board to condition a refund for tax for
which a mistaken reimbursement charge had been collected on proof that a refund had or would
be made to consumers, but it did not prescribe a remedy when the retailer had paid the excess to
the Board and had not sought a refund. (Javor, supra, at p. 800, 117 Cal.Rptr. 305, 527 P.2d 1153.)
As there was no direct statutory provision for consumer refunds when taxpayers failed to seek a
refund, we said that “we find ourselves in the same position as the court in Decorative Carpets
and must fashion an appropriate remedy to effect the customers' right to their refund which is
consonant with existing statutory procedures.” (Ibid., italics added)


We agreed with the Board that it would not be consonant with the tax code or Decorative Carpets
to fashion a remedy that would give consumers a cause of action against the Board for the excess
amounts the retailer had paid in taxes. (Javor, supra, 12 Cal.3d at p. 800, 117 Cal.Rptr. 305,
527 P.2d 1153.) Nonetheless, we said, “in respect to the customer's right to be reimbursed by the
retailer, the Board is not a neutral or disinterested party for two reasons: First it has a vital interest
in the integrity of the sales tax and therefore a responsibility to customers who are entitled to a
refund; and, second, it holds the excessive monies collected by the retailers who paid them to the
Board and it is not entitled to them. Section 6054.5 and Decorative Carpets make it clear that
both the Legislature and the courts have placed a duty upon the Board to see that the customer
eventually obtains any refund [the Board] made to the retailer. Although ... this duty may stop short
of compelling the Board to repay the customers directly, *1115  nevertheless the Board cannot use
the refund procedure to abdicate its responsibility to the customer, particularly where the Board
stands to unjustly profit under such circumstances.” (Javor, supra, at p. 800, 117 Cal.Rptr. 305,
527 P.2d 1153.)
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***211  Of significance to the present case, we also recognized that under existing procedures,
“the retailer is the only one who can obtain a refund from the Board,” but observed that because
the retailer cannot retain the excess tax amount for itself, but must undertake some procedure to
make refunds to customers, it may have no particular interest in pursuing a tax refund. ( **69
Javor, supra, 12 Cal.3d at p. 801, 117 Cal.Rptr. 305, 527 P.2d 1153.) Similarly, the Board may
lack incentive to examine returns on its own initiative to determine whether retailers have remitted
excess taxes to it—that is, whether taxes have been overpaid. (Ibid.) We observed that the Board
“is very likely to become enriched at the expense of the customer to whom the amount of the
excessive tax actually belongs.” (Id. at p. 802, 117 Cal.Rptr. 305, 527 P.2d 1153.)


We pointed out that the Board had issued instructions to retailers that they were entitled to refund
of the excess sales tax provided they returned the refund to the customer. The Board's procedure
initially required the retailer to pay the refund to the customer and then claim a refund from the
Board, but the Legislature enacted special legislation so that for a period of approximately a year,
retailers could avoid the refund process with the Board and simply claim a tax credit for the amount
it had refunded to customers. Once that special provision expired, again the retailer was “the only
one who can obtain a refund from the Board; yet, since the retailer cannot retain the refund himself,
but must pay it over to his customer, the retailer has no particular incentive to request the refund
on his own.” (Javor, supra, 12 Cal.3d at p. 801, 117 Cal.Rptr. 305, 527 P.2d 1153.) 10


10 We commented in passing that for the period during which the short-lived special statute had
provided that retailers could simply claim a credit for the excess tax they had paid based on
the federal excise provision, without the need for a refund action to establish their own right
to refund, consumers could have sued the retailers who had claimed such a credit for refund.
(Javor, supra, 12 Cal.3d at p. 802, 117 Cal.Rptr. 305, 527 P.2d 1153.) Our comment does not
explain the legal basis of such an action, and former section 6054.5 no longer is in effect.
Under current law, the taxpayer may remit the funds to the Board if he or she decides not to
issue refunds to consumers. (§ 6901.5.) Moreover, in Javor, there was no controversy over
the taxability question—it was agreed that an excess had been collected and the amount of
the excess also was not in dispute.


We explained the remedy we adopted as follows: “[P]urchasers can most effectively enforce their
refund right by compelling retailers to claim their own refunds from the Board. The Board has
admitted that it must pay these refunds to retailers. All that plaintiffs seek in this action is to compel
defendant retailers to make refund applications to the Board and in turn to require the Board to
respond to these applications by paying into court all sums, if any, due defendant retailers. [¶] We
think that to require this minimal *1116  action from the Board is clearly mandated by the Board's
duty to protect the integrity of the sales tax by ensuring that the customers receive their refunds.
The integrity of the sales tax requires not only that the retailers not be unjustly enriched [citation],
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but also that the state not be similarly unjustly enriched.” (Javor, supra, 12 Cal.3d at p. 802, 117
Cal.Rptr. 305, 527 P.2d 1153.)


Our holding in Javor was limited to what we saw as “unique circumstances”: “We hold that under
the unique circumstances of this case a customer, who has erroneously paid an excessive sales tax
reimbursement to his retailer who has in turn paid this money to the Board, may join the Board
as a party to his suit for recovery against the retailer in order to require the Board in response to
the refund ***212  application from the retailers to pay the refund owed the retailers into court
or provide proof to the court that the retailer had already claimed and received a refund from the
Board. We think that allowing the Board to be joined as a party for these purposes in the customer's
action against the retailer is an appropriate remedy entirely consonant with the statutory procedures
providing for a customer's recovery of erroneously overpaid sales tax.” (Javor, supra, 12 Cal.3d
at p. 802, 117 Cal.Rptr. 305, 527 P.2d 1153, fn. omitted.)


f. Repeal of former section 6054.5


In 1978, four years after we decided Javor, supra, 12 Cal.3d 790, 117 Cal.Rptr. 305, 527 P.2d
1153, former section 6054.5 was repealed. (Stats.1978, ch. 1211, § 8, p. 3922.) The repeal occurred
as part of a revision of the tax code that was intended to clarify that the incidence of the state
sales tax is on retailers, not consumers. In the earlier tax system, some ambiguity had arisen about
who was the real taxpayer for sales tax purposes. Even though we had affirmed that **70  the
tax fell upon the retailer, we acknowledged that some elements of the law could be interpreted to
suggest otherwise. (National Ice etc. Co. v. Pacific F. Ex. Co. (1938) 11 Cal.2d 283, 286, 79 P.2d
380.) When a federal decision found that the California sales tax fell on a bank as a purchaser (see
Diamond National v. State Equalization Bd. (1976) 425 U.S. 268, 96 S.Ct. 1530, 47 L.Ed.2d 780),
the revision was considered necessary. (Stats.1978, ch. 1211, § 19, p. 3925; 9 Witkin, Summary
of Cal. Law, supra, Taxation, § 344, p. 498.) The 1978 enactment clarified that the tax fell on the
retailer “by removing from the code those provisions of law which have characteristics of laws
which impose the tax upon the consumer.” (Assem. Com. on Revenue & Taxation, Analysis of Sen.
Bill No. 472 (1977–1978 Reg. Sess.) as amended June 15, 1977, p. 3, italics added; see 9 Witkin,
supra, § 344, pp. 497–498; Review of Selected 1978 California Legislation (1979) 10 Pacific L.J.
247, 585.) It repealed the former tax code provisions that had been seen as essentially requiring the
retailer to collect reimbursement from customers and that plainly made it unlawful for the retailer
to advertise that he or she would absorb the tax. (See *1117  former §§ 6052, 6053, repealed by
Stats.1978, ch. 1211, §§ 4 & 6, p. 3922; Historical and Statutory Notes, 59B West's Ann. Rev. &
Tax. Code (1998 ed.) notes to former §§ 6052 to 6054.5, p. 468.) Of note for the present case, the
enactment also repealed former section 6054.5, with its apparent concern for consumers. All of
these repealed provisions evidently were thought to create a danger that they might support the
view that consumers bore the economic burden of the tax and therefore were the actual taxpayers.
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In their place, the Legislature added Civil Code section 1656.1, described above, permitting but
not requiring the addition of reimbursement charges, designating the charges as a matter for a
contractual agreement between seller and buyer, and permitting the retailer to absorb the tax.
(Stats.1978, ch. 1211, § 1, pp. 3915–3917; see Assem. Com. on Rev. & Tax., Analysis of Sen. Bill
No. 472 (1977–1978 Reg. Sess.), supra, as amended June 15, 1977, pp. 1–3; Review of Selected
1978 California Legislation, supra, 10 Pacific L.J. at pp. 585–588.)


As described by the Board in an administrative memo issued shortly after the repeal of former
section 6054.5, with the repeal the law returned to its state prior to the enactment of former section
6054.5. The Board explained that with the repeal, it would “have no statutory duty to police the
retail trade to ensure that only the correct amount of tax reimbursement is collected from the
customers on retail ***213  sales. The repeal of section 6054.5 removes the authority for the Board
to req[u]ire the retailer to either refund the excess reimbursement to the customer or pay it to the
Board. [¶] However, in situations where the retailer has paid excess reimbursement to the Board
and then seeks a refund, the legal staff believes the Board would be justified in refusing to refund
the excess tax unless the retailer agrees to refund the tax to his customers. This is the Decorative
Carpets ... fact situation, which was decided on the law as it read prior to the addition of Section
6054.5.” (State Bd. of Equalization, operations memo No. 611 (Oct. 23, 1978) p. 4 [on passage of
Sen. Bill No. 472 (1977–1978 Reg. Sess.) ].) The Board's reliance on Decorative Carpets, supra,
58 Cal.2d 252, 23 Cal.Rptr. 589, 373 P.2d 637, seems well founded, given our recognition in that
case that even without former section 6054.5, consumers had some undefined equitable interest
in refund of excess reimbursement and that, consistently with tax code provisions, the Board
could condition taxpayer refunds on return of excess reimbursement payments to consumers. (See
Decorative Carpets, supra, at pp. 254–255, 23 Cal.Rptr. 589, 373 P.2d 637.)


g. Section 6901.5—current law


Four years later, in 1982, section 6901.5 was added to the tax code (Stats.1982, ch. 708, § 2,
p. 2867) and a minor revision in 1987 brought it to its current form. (Stats.1987, ch. 38, § 4, p.
101.) The provision repeats the first *1118  and part of the second sentences of former section
6054.5, subdivision (a), language we had interpreted in Decorative Carpets as confirming that
the Legislature viewed the consumer as having some equitable interest in a return of excess
reimbursement charges but significantly, as we **71  shall see, the provision also affords a safe
harbor for retailers who remit the amounts to the Board. Thus section 6901.5 provides: “When an
amount represented by a person to a customer as constituting reimbursement for taxes due under
this part is computed upon an amount that is not taxable or is in excess of the taxable amount and
is actually paid by the customer to the person, the amount so paid shall be returned by the person
to the customer upon notification by the Board of Equalization or by the customer that such excess
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has been ascertained. In the event of his or her failure or refusal to do so, the amount so paid, if
knowingly or mistakenly computed by the person upon an amount that is not taxable or is in excess
of the taxable amount, shall be remitted by that person to this state. Notwithstanding subdivision
(b) of Section 6904 [concerning class claims], those amounts remitted to the state shall be credited
by the board on any amounts due and payable under this part on the same transaction from the
person by whom it was paid to this state and the balance, if any, shall constitute an obligation due
from the person to this state.” (§ 6901.5, italics added.) In an uncodified section of the original
enactment, the Legislature stated that the addition of section 6901.5 to the code was intended
“to make a procedural change in the manner in which the sales tax is remitted and to affect all
applicable pending proceedings.” (Stats.1982, ch. 708, § 4, p. 2868.)


The legislative history of the enactment is obscure. Section 6901.5 was appended to a bill on a
different topic—the bill initially provided a sales tax exemption for sale of donated clothing. (See
Assem. Bill No. 2619 (1981–1982 Reg. Sess.) as amended Feb. 11, 1982.) The Board opposed this
exemption. (See Sen. Democratic Caucus, 3d reading analysis of Assem. Bill No. 2619 (1981–
1982 Reg. Sess.) as amended Aug. 17, 1982, p. 2; see also Board, letter to Gov. Edmund G. Brown
regarding Assem. ***214  Bill No. 2619 (1981–1982 Reg. Sess.) Sept. 7, 1982, pp. 3–4.) When
the bill progressed to the Senate, section 6901.5 was added. (See Assem. Bill No. 2619 (1981–
1982 Reg. Sess.) as amended Aug. 17, 1982.) The Senate amendment was described as “altering
the manner in which sales tax amounts are remitted to the state.” (Assem. Off. of Research, Conc.
in Sen. Amends. to Assem. Bill No. 2619 (1981–1982 Reg. Sess.) as amended Aug. 17, 1982, p.
1; see Dept. of Finance, Enrolled Bill Rep. on Assem. Bill No. 2619 (1981–1982 Reg. Sess.) as
amended Aug. 17, 1982, p. 2 [the bill “makes procedural changes in the manner in which the sales
and use tax is remitted by providing that the retailer return to the customer any sales or use tax
mistakenly collected. If the retailer fails to issue a refund to the customer, the [amount] must be
remitted *1119  to the Board of Equalization. A credit will then be issued by the [Board] against
the retailer's current obligation on the same transaction”].)


In its operations memo concerning the new provision, the Board expressed its view concerning
the safe harbor afforded by the statute, asserting that by enacting section 6901.5, the Legislature
intended “to allow a taxpayer to satisfy his or her tax liability on a transaction by paying to
the State an equivalent amount of tax reimbursement collected from a customer on the same
transaction.” (State Bd. of Equalization, operations memo No. 754 (Jan. 12, 1983) p. 1 (Board
Operations Memo No. 754) [on passage of Assem. Bill No. 2619 (1981–1982 Reg. Sess.)].) In
other words, “[t]ax reimbursement collected from a customer on a transaction is excessive only to
the extent that it exceeds the taxpayer's own tax liability on the same transaction.” (Id. at p. 2.)


In the same operations memo, the Board emphasized that “[i]f tax reimbursement in excess of
the tax liability on a transaction is collected and paid to the State, the taxpayer has no further tax
liability....” (Bd. Operations Memo No. 754, supra, p. 1.) As for procedure, if the taxpayer pays the
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amount collected and seeks a refund, “any refund will be limited to the amount paid to the State in
excess of the tax liability.” (Ibid.) If the taxpayer does not remit the amount, the Board explained
that “[i]f an audit discloses that tax reimbursement was collected in excess of the tax liability on
the transaction, and that no tax has been paid to the State on the transaction, the tax liability will
be assessed and the tax reimbursement in excess of that amount must be returned to the **72
customer or paid to the State.” (Ibid., italics added.) The Board added that reimbursement amounts
that exceed the taxpayer's liability “must be returned to the customer. If the taxpayer fails or refuses
to return such excess tax reimbursement to the customer, it must be paid to the State whether it
was mistakenly computed or knowingly computed.” (id. at p. 2.)


Section 6901.5 makes plain that the retailer is not permitted to retain excess sales tax
reimbursement amounts. Indeed, the Board evidently saw this as a change. In connection with the
possible retrospective operation of section 6901.5, the Board stated that during the period after
section 6054.5 was repealed, “there was no requirement ... that ‘excess tax reimbursement’ be
paid to the state....” (Bd. Operations Memo No. 754, supra, p. 3.) Under the terms of section
6901.5, however, the excess must be returned to consumers or remitted to the Board. Based
upon the statutory language, it appears that a retailer may refuse a consumer's request that excess
reimbursement be refunded, so long as the retailer remits the amount to the Board. It follows that
the taxpayer reaches a safe haven vis-à-vis the consumer if it pays the sums to the Board.


***215  *1120  Section 6901.5 also refers to a return of excess reimbursement charges to
consumers once it has been, in the words of the statute, “ascertained” that an excess has been
charged. Under the procedures established by the code, the Board could “ascertain” whether excess
reimbursement was charged during an audit (see § 7054), a deficiency determination proceeding
(see §§ 6481–6483), or Board consideration of a taxpayer's claim for refund. (§ 6901 et seq.)
Section 6901.5 provides no procedure by which consumers can require the Board to “ascertain”
whether excess reimbursement has in fact been charged, nor is there a statutory procedure by which
the consumer can make certain that the retailer will be ordered to refund an excess amount to the
consumer.


The Board's Business Taxes Law Guide repeats the Board's view that, under section 6901.5, once
the retailer has remitted the tax in the amount of the excess tax reimbursement to the state, the
retailer's obligations are at an end. This guide also demonstrates that the Board contemplates that it
is the retailer/taxpayer, not the consumer, who has standing to request any refund of amounts that
have been remitted to the Board. (2 State Bd. of Equalization, Business Taxes Law Guide, supra,
Annot. No. 460.0028, at pp. 4762–4763; see Yamaha Corp. of America v. State Bd. of Equalization
(1998) 19 Cal.4th 1, 7–8, 78 Cal.Rptr.2d 1, 960 P.2d 1031 (Yamaha ) [a court analyzing a statute
may take the Board's annotations into account, but they are not binding as quasi-legislative rules].)
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Specifically, the annotation states that when it has been “determined” that a retailer collected
excess reimbursement, retailers “must either refund the money to the customer(s) or remit it to the
State.... [¶] In circumstances where the retailer has filed its returns for the applicable tax quarter and
remitted the monies to the State, it has complied with its duties under the Sales and Use Tax Law
as to sales tax reimbursement. Once the retailer has remitted the tax reimbursement to the Board,
the sole legal avenue available for determining the proper application of tax is for the retailer
to submit a claim for refund under section 6901 ... [the general statute governing refunds].... The
Board may only grant a tax refund to the person who paid the tax. If the Board were to deny the
claim for refund, the retailer could pursue an action in court for refund of sales tax under section
6933. There is no provision in the law for an action on the part of a nontaxpayer to dispute the
application of tax.” (2 State Bd. of Equalization, Business Taxes Law Guide, supra, Annot. No.
460.0028, pp. 4762–4763, italics added.) 11


11 The annotations also suggest that a retailer may avoid the need to make refunds to
consumers if it advises consumers in advance that the price for the particular sale includes a
reimbursement amount. In other words, the retailer charges the same price to the consumer,
but by “absorbing” the tax itself within that price, the retailer excludes the consumer from
the tax altogether even though the consumer pays the same price. This is achieved by
posting a sign that “all prices include applicable sales tax.” (2 State Bd. of Equalization,
Business Taxes Law Guide, supra, Annot. No. 460.0149, at p. 4766.) According to an amicus
curiae brief filed by the Board in this case, the Board informally advised Target to use this
mechanism to avoid problems in the future.


*1121  **73  h. “Regulation 1700(b)(2) ” (Cal.Code Regs., tit. 18, § 1700, subd. (b)(2))


The regulation adopted to carry out the terms of section 6901.5, section 1700, subdivision (b)(2)
of title 18 of the California Code of Regulations, amplifies the statute and offers some guidance on
the situation ***216  in which excess sales tax reimbursement has been collected. The regulation
makes it plain that the consumer's refund is dependent upon the Board first taking action to
“ascertain[ ]” that the amount charged was excessive. The implication is that ordinarily it would
be in the course of an audit, refund, or deficiency determination proceeding that the Board would
“ascertain[ ]” that excess reimbursement amounts had been collected. In the case of an audit
or deficiency determination, once the Board “ascertains” that an excess charge was made, the
retailer is given the option to make a refund to the customer. If the retailer declines, the amount
must be remitted to the state. The Board will make a determination against the retailer for any
reimbursement amount that the retailer failed to remit to the state, adding applicable interest and
penalties. Excess tax reimbursements are offset against the taxpayer's tax liability on the same
transaction. The regulation provides in pertinent part as follows:
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“(1) Definition. When an amount represented by a person [(i.e., a retailer/taxpayer)] to a customer
as constituting reimbursement for sales tax is computed upon an amount that is not taxable or is
in excess of the taxable amount and is actually paid by the customer to the person, the amount
so paid is excess tax reimbursement. Excess tax reimbursement is charged when reimbursement
is computed on a transaction which is not subject to tax, when reimbursement is computed on
an amount in excess of the amount subject to tax, when reimbursement is computed using a tax
rate higher than the rate imposed by law, and when mathematical or clerical errors result in an
overstatement of the reimbursement on a billing.


“(2) Procedure upon Ascertainment of Excess Tax Reimbursement. Whenever the board ascertains
that a person [(i.e., a retailer/taxpayer)] has collected excess tax reimbursement, the person will be
afforded an opportunity to refund the excess collections to the customers from whom they were
collected. In the event of failure or refusal of the person to make such refunds, the board will make
a determination against the person for the amount of the excess tax reimbursement collected and
not previously paid to the state, plus applicable interest and penalty.” (Cal.Code Regs., tit. 18, §
1700, subd. (b)(1) & (2), italics added.)


*1122  Various additional provisions govern offsets, which may be claimed by the taxpayer when
he or she files a return, during deficiency determinations, or in refund proceedings. The regulation
provides that “[i]f a person who has collected excess tax reimbursement on a transaction fails or
refuses to refund it to the customer from whom it was collected, the excess tax reimbursement
shall be offset against any tax liability of the taxpayer on the same transaction. Any excess tax
reimbursement remaining after the offset must be refunded to the customer or paid to the state.
The offset can be made when returns are filed, when a determination is issued, or when a refund
is claimed.” (Cal.Code Regs., tit. 18, § 1700, subd. (b)(4), italics added.)


The regulation states that the taxpayer's ability to offset tax liability on a transaction by excess
reimbursement amounts does not necessarily limit the consumer's rights to a refund of the amount
by which the reimbursement amounts collected exceeded the taxpayer's proper sales tax liability.
Under the heading “Rights of Customers,” the final paragraph of the regulation states: “The
provisions of this regulation with respect to offsets do not necessarily limit the rights of customers
to pursue refunds from persons who collected tax reimbursement from them in excess of the
amount ***217  due.” ( **74  Cal.Code Regs., tit. 18, § 1700, subd. (b)(6).) 12


12 Retailers who choose to refund excess reimbursement rather than remit it to the Board
must retain records to demonstrate they have or will return excess amounts to consumers.
The regulation provides: “(A) If a person already has refunded to each customer amounts
collected as reimbursement for tax in excess of the tax due, this may be evidenced by any
type of record which can be verified by audit such as: [¶] 1. Receipts or cancelled checks.
[¶] 2. Books of account showing that credit has been allowed the customer as an offset
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against an existing indebtedness owed by the customer to the person. [¶] (B) If a person
has not already made sales tax reimbursement refunds to each customer but desires to do so
rather than incur an obligation to the state, the person must: [¶] 1. Inform in writing each
customer from whom an excess amount was collected that the excess amount collected will
be refunded to the customer or that, at the customer's option, the customer will be credited
with such amount, and [¶] 2. The person must obtain and retain for verification by the board
an acknowledgement from the customer that the customer has received notice of the amount
of indebtedness of the person to the customer.” (Cal.Code Regs., tit. 18, § 1700, subd. (b)
(3), italics added.)


[16]  Contrary to plaintiffs' claim, this provision does not support the inference that the Board,
without referring to consumer actions brought under the UCL or CLRA, by this language endorsed
consumer actions against retailers for refund of reimbursement amounts charged on assertedly
nontaxable sales. Rather, the regulation merely acknowledges that if other remedies are available,
the regulation does not interfere with them. The regulation reasonably may be interpreted to refer
to our recognition that, when neither the Board nor the taxpayer has an interest in “ascertaining”
whether excess reimbursement has been charged, in limited circumstances consumers may file
an action to require the taxpayer to seek a refund (see *1123  Javor, supra, 12 Cal.3d 790, 117
Cal.Rptr. 305, 527 P.2d 1153), leading to a refund to the taxpayer conditioned on an appropriate
refund to consumers. (See Decorative Carpets, supra, 58 Cal.2d 252, 23 Cal.Rptr. 589, 373 P.2d
637.)


The provision also means that the regulation does not bar other, more informal efforts on the part
of consumers. In its amicus curiae brief in this court, the Board asserts that although no formal
administrative procedure is available by which consumers may require the Board to “ascertain[ ]”
whether excess reimbursement has been charged, consumers may complain informally to the
Board if they believe they have been charged excess tax reimbursement. The Board's amicus
curiae brief notes that the agency's customer service representatives filed a large volume of calls
and e-mails from the public. (See Bd. of Equalization, 2009–2010 Annual Report, p. 24 < http://
www.boe.ca.gov/a nnual/pdf/2010/4–needs10.pdf> [as of May 1, 2014].) The brief also asserts
that tips from informants may lead the Board to conduct an audit (see Bd. of Equalization, Dept. of
Sales and Use Tax, Audit Manual, § 0122.02 < http://www. boe.ca.gov/sutax/manuals/am–01.pdf>
[as of May 1, 2014] ) and that informal complaints could lead to a deficiency determination against
the taxpayer. The Board also comments that consumers as “interested person[s]” may petition the
Board to adopt, amend, or repeal a regulation (Gov.Code, § 11340.6), and that they may file a
declaratory relief action that does not seek an adjudication of tax liability but merely challenges
a regulation as inconsistent with statute or constitution. (id., § 11350.) Nothing in the regulation
would interfere with any of these remedies.


5. Summary
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[17]  The above review of the sales tax scheme depicts a system that comprehensively ***218
regulates taxation on myriad types of transactions, and confirms that the Board is the entity
responsible for determining in the first instance whether transactions, in their nearly infinite
variety, are taxable and how much tax is due. This review has also demonstrated that it is the
Board that “ascertains” whether a retailer has charged excess reimbursement on a sale and that a
retailer may either refund excesses to consumers or remit them to the Board. It is the Board that
is the entity charged with assuring the “integrity of the sales tax” following statutory procedures
assuring the “orderly administration of the tax laws.” (Decorative Carpets, supra, 58 Cal.2d at
p. 255, 23 Cal.Rptr. 589, 373 P.2d 637; see **75  Javor, supra, 12 Cal.3d at pp. 798, 800, 117
Cal.Rptr. 305, 527 P.2d 1153.)


For reasons we shall explain in the next part, we conclude that permitting plaintiffs to use the
UCL or CLRA to challenge Target's collection of a sales tax reimbursement on the ground that
the sale was not taxable is inconsistent with the tax code provisions relating to the sales tax,
particularly in light of the primary role assigned to the Board with regard to the resolution of sales
tax issues and the presumption that all sales are taxable unless the *1124  taxpayer demonstrates
otherwise to the satisfaction of the Board. When a consumer claim such as plaintiffs' is dependent
upon the resolution of the taxability question, a UCL or CLRA lawsuit of this sort against the
retailer is inconsistent with the method established by the Legislature as the exclusive means for
ascertaining whether a transaction is subject to the sales tax. A consumer lawsuit in this context
also is inconsistent with tax code procedures under which retailers may discharge their obligations
by remitting any excess reimbursement charge to the Board.


C. Are plaintiffs' consumer claims inconsistent with the statutory sales tax system?
[18]  Plaintiffs, joined by the Attorney General as amicus curiae, urge that the UCL affords
consumers a broad form of action, that the remedies provided by the UCL are cumulative to
other remedies “[u]nless otherwise expressly provided” by law (Bus. & Prof.Code, § 17205),
and that UCL actions are recognized for conduct that violates a statute that itself provides for no
private right of action. (See Stop Youth Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th
553, 562, 71 Cal.Rptr.2d 731, 950 P.2d 1086 (Stop Youth Addiction ).) They contend that the tax
code does not specifically bar actions other than those recognized in that code. (See Cel–Tech
Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180, 183, 83
Cal.Rptr.2d 548, 973 P.2d 527 (Cel–Tech ) [“To forestall an action under the unfair competition
law, another provision must actually ‘bar’ the action....”]; see also State of California v. Altus
Finance (2005) 36 Cal.4th 1284, 1303 & fn. 6, 32 Cal.Rptr.3d 498, 116 P.3d 1175 (Altus Finance
) [“the fact that there are alternative remedies under a specific statute does not preclude a UCL
remedy, unless the statute itself provides that the remedy is to be exclusive”; leaving open whether
an implied repeal of UCL remedies occurs when the UCL and another statutory remedy are clearly
repugnant and so inconsistent that both cannot apply]; Stop Youth Addiction, supra, at p. 573, 71
Cal.Rptr.2d 731, 950 P.2d 1086.)
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Plaintiffs also contend that because the tax code affords them no formal procedure by which to
seek a refund of a reimbursement charge on a nontaxable sale, it is reasonable to conclude that their
remedy lies elsewhere—with the UCL and CLRA. The Attorney General joins plaintiffs ***219
in urging the broad protections of the UCL and CLRA should be available to consumers who
are charged for sales tax reimbursement on a nontaxable sale, emphasizing the absence of other
measures requiring the Board or retailers to protect consumers, and claiming that the tax code and
remedies under the consumer laws are not in direct conflict.


We have explained that “[t]he UCL prohibits, and provides civil remedies for, unfair
competition, which it defines as ‘any unlawful, unfair or *1125  fraudulent business act or
practice.’ ( [Civ.Code,] § 17200.) Its purpose ‘is to protect both consumers and competitors by
promoting fair competition in commercial markets for goods and services.’ [Citations.] In service
of that purpose, the Legislature framed the UCL's substantive provisions in ‘ “broad, sweeping
language....” ’ ” (Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 320, 120 Cal.Rptr.3d 741,
246 P.3d 877 (Kwikset ).) This may “ ‘include “ ‘anything that can properly be called a business
practice and that at the same time is forbidden by law.’ ” ' ” (Ibid.) In addition, a practice that is
unfair or fraudulent may be the basis for a UCL action even if the conduct is “not specifically
proscribed by some other law.” (Cel–Tech, supra, 20 Cal.4th at p. 180, 83 Cal.Rptr.2d 548, 973
P.2d 527; see id., at p. 184, 83 Cal.Rptr.2d 548, 973 P.2d 527.)


[19]  The UCL was intended “ ‘to permit tribunals to enjoin on-going wrongful business **76
conduct in whatever context such activity might occur’ ” and to “ ‘enable judicial tribunals to
deal with the innumerable “ ‘new schemes which the fertility of man's invention would contrive.’
” [Citation].' ” (Cel–Tech, supra, 20 Cal.4th at p. 181, 83 Cal.Rptr.2d 548, 973 P.2d 527.)


As for the CLRA, it “makes unlawful ... various ‘unfair methods of competition and unfair or
deceptive acts or practices undertaken by any person in a transaction intended to result or which
results in the sale or lease of goods or services to any consumer.’ These include ... ‘[r]epresenting
that a transaction confers or involves rights, remedies, or obligations which it does not have or
involve, or which are prohibited by law’....” (Meyer v. Sprint Spectrum L.P. (2009) 45 Cal.4th
634, 639, 88 Cal.Rptr.3d 859, 200 P.3d 295 (Meyer ); see Civ.Code, § 1770.) Like the UCL,
CLRA remedies are not exclusive, but are “in addition to any other procedures or remedies for
any violation or conduct provided for in any other law.” (Civ.Code, § 1752.)


[20]  [21]  [22]  [23]  [24]  [25]  On the other hand, the reach of the UCL is broad, but it is
not without limit and may not be used to invade “safe harbors” provided by other statutes. (Cel–
Tech, supra, 20 Cal.4th at p. 182, 83 Cal.Rptr.2d 548, 973 P.2d 527.) “Courts may not simply
impose their own notions ... as to what is fair or unfair. Specific legislation may limit the judiciary's
power to declare conduct unfair. If the Legislature has permitted certain conduct or considered a
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situation and concluded no action should lie, courts may not override that determination. When
specific legislation provides a ‘safe harbor,’ plaintiffs may not use the general unfair competition
law to assault that harbor.” (Ibid., italics added.) When a statute such as that defining the litigation
privilege, for example, renders the conduct complained of immune from tort liability, a plaintiff
cannot use the UCL to “ ‘ “plead around” ’ ” that immunity. (Ibid.) “To forestall an action under
the unfair competition law, another provision must actually ‘bar’ the action or clearly permit the
conduct.” (Id. at p. 183, 83 Cal.Rptr.2d 548, 973 P.2d 527, italics added.) As we further explained:
“If, in the Unfair Practices Act (or some other provision), the *1126  Legislature considered certain
activity in certain circumstances and ***220  determined it to be lawful, courts may not override
that determination under the guise of the unfair competition law.” (Ibid.)


These comments on statutory safe harbors are directly relevant in the present case. In express
conflict with plaintiffs' contention that defendant acted “unlawfully” within the meaning of the
UCL when it represented that it properly was collecting and in fact collected reimbursement on
assertedly nontaxable sales and failed to return the reimbursement charges to consumers, under
the tax code retailers have an option either to refund to consumers any reimbursement charges
the Board has ascertained are excessive or to remit the excess amounts to the Board. (§ 6901.5.)
Retailers reach a safe harbor once they remit any excess reimbursement amount to the state—and
of course follow any ensuing orders by the Board with respect to consumer refunds. Yet plaintiffs
contend that their consumer action should lie whether or not the retailer has remitted the disputed
amounts to the Board. Plaintiffs' UCL claim is premised on a hypothetical system under which the
retailer/taxpayer must refund excess amounts directly to consumers—without any effort on the part
of the Board to “ascertain[ ]” whether there was indeed excess reimbursement collected. This is not
the system currently established by the tax code. The UCL cannot properly be interpreted to impose
on retailers a duty with respect to sales tax that is contradicted by the statutory scheme governing
the sales tax. (See, e.g., In re Tobacco Cases II (2007) 41 Cal.4th 1257, 1273, 63 Cal.Rptr.3d 418,
163 P.3d 106 [the plaintiffs' UCL claim sought to impose on tobacco companies a duty not to
advertise in a way that could encourage minors to smoke, but such a duty is preempted by federal
authority].)


Moreover, in some instances, an action may not lie under the UCL because another statutory
scheme provides the exclusive means for resolving disputes. For example, a claim cannot be
brought under the UCL if it falls within the scope of the exclusive remedy provision of the workers'
compensation **77  law and the “risks encompassed by the compensation bargain”—even if the
claim is “ ‘collateral to or derivative of’ an injury compensable by the exclusive remedies of the
[workers' compensation system].” (Charles J. Vacanti, M.D., Inc. v. State Comp. Ins. Fund (2001)
24 Cal.4th 800, 811–812, 102 Cal.Rptr.2d 562, 14 P.3d 234 (Vacanti ).) We explained in Vacanti
that “[w]here the acts are ‘a “normal” part of the employment relationship’ [citation], or worker's
compensation claims process [citation], or where the motive behind these acts does not violate a
‘fundamental policy of this state’ [citation], then the cause of action is barred.” (Id., at p. 812, 102
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Cal.Rptr.2d 562, 14 P.3d 234; see id. at pp. 812–813, 102 Cal.Rptr.2d 562, 14 P.3d 234 [the holding
encompassed plaintiffs who were medical providers, not employees, but whose claim that insurers
mishandled lien claims was “ ‘collateral to or derivative of’ ” an injury falling within the workers
compensation scheme]; see also Altus Finance, supra, 36 Cal.4th at p. 1291, 32 Cal.Rptr.3d 498,
116 P.3d 1175 [the Attorney General *1127  may not bring a UCL action for restitution that
“trespasses directly on the core function of the [Insurance] Commissioner”]; id. at pp. 1304–
1305, 32 Cal.Rptr.3d 498, 116 P.3d 1175 [Insurance Commissioner has exclusive authority under
the relevant statute to exercise power as trustee to protect policyholders and creditors when an
insurance company is insolvent; irrelevant that UCL plaintiff was Attorney General rather than
policy holder]; MacKay v. Superior Court (2010) 188 Cal.App.4th 1427, 1434, 1441–1443, 115
Cal.Rptr.3d 893 [a UCL action will not lie ***221  to challenge an insurance rate previously
approved by the Dept. of Insurance].)


We may draw an analogy between the present case and the workers' compensation scheme
discussed in Vacanti. Whether alleged under the UCL or the CLRA, plaintiffs' claim is
that defendant injured them by representing that it was charging—and actually charging—
reimbursement amounts on what plaintiffs assert are nontaxable sales. The claim depends upon
the correctness of the allegation that, as a matter of law, and notwithstanding the presumption
that sales are taxable unless the taxpayer demonstrated otherwise, defendant did not owe the state
the tax because the defendant's sales of hot coffee to go at its various premises were exempt
from the sales tax. Before any court could enjoin Target from collecting reimbursement charges
on such nontaxable sales in the future, or order defendant to refund such improperly charged
reimbursement amounts to plaintiffs, the court hearing plaintiffs' claims would have to decide
whether the sales were taxable or exempt. But the tax code contemplates that the method by
which the taxability of a sale may be challenged and determined is through an audit or deficiency
determination made by the Board, or through a taxpayer's refund claim before the Board, followed
by judicial review of the Board's decision.


The taxability question lies at the center of the Board's function and authority. We have seen that
the sales tax law is exceedingly comprehensive and complex; its application to specific types
of transactions is debatable in innumerable circumstances. The Legislature has subjected such
questions to an administrative exhaustion requirement precisely to obtain the benefit of the Board's
expertise, permit it to correct mistakes, and save judicial resources. (See Preston, supra, 25 Cal.4th
at p. 206, 105 Cal.Rptr.2d 407, 19 P.3d 1148; see also Yamaha, supra, 19 Cal.4th at p. 7, 78
Cal.Rptr.2d 1, 960 P.2d 1031; Plaza Hollister Ltd. Partnership v. Co. of San Benito (1999) 72
Cal.App.4th 1, 23, 84 Cal.Rptr.2d 715.) Permitting plaintiffs to maintain their UCL and CLRA
actions against Target based on a dispute over the taxability of a sale would require resolution of
the taxability question in a manner inconsistent with this system, forfeiting these benefits.
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As for the applicable procedures by which tax matters are resolved, it would be anomalous if
persons not subject to the tax were in a better position than taxpayers to secure judicial review
of the question whether a certain *1128  transaction is subject to the sales tax or is exempt. (See
Chiatello v. City and County of San Francisco (2010) 189 Cal.App.4th 472, 476, 496–497, 117
Cal.Rptr.3d 169 [making a similar point in denying standing to a local taxpayer to challenge
amendment to a payroll tax to which he was not **78  subject].) Taxpayers themselves cannot
circumvent the administrative procedures the tax code provides for ascertaining the application
of the tax to their transactions. (§ 6932; see § 6931.) They cannot obtain a declaratory judgment
on such questions in advance of paying the tax, nor can they go to court for declaratory relief
concerning the application of the law to their transactions without first exhausting administrative
remedies by making a claim for refund. (§§ 6931, 6932; Woosley, supra, 3 Cal.4th at p. 785, fn.
20, 13 Cal.Rptr.2d 30, 838 P.2d 758; State Bd. of Equalization v. Superior Court, supra, 39 Cal.3d
at pp. 639–640, 217 Cal.Rptr. 238, 703 P.2d 1131; Pacific Gas & Electric Co., supra, 27 Cal.3d
at p. 280, 165 Cal.Rptr. 122, 611 P.2d 463; Modern Barber Col. v. Cal. Emp. Stab. Com. (1948)
31 Cal.2d 720, 726, 192 P.2d 916 [“The power of a state to provide the remedy of suit to recover
alleged ***222  overpayments as the exclusive means of judicial review of tax proceedings has
long been unquestioned.”]; 9 Witkin, Summary of Cal. Law, supra, Taxation, § 375, pp. 548–549;
but see Agnew v. State Bd. of Equalization (1999) 21 Cal.4th 310, 320, 87 Cal.Rptr.2d 423, 981
P.2d 52 [under certain circumstances not involving a claim for refund, a taxpayer may challenge
the facial statutory or constitutional validity of a settled Board policy or a regulation by means of
a declaratory relief action under Gov.Code, § 11350].)


The tax code does not permit consumers to require the Board to ascertain whether excess
reimbursement charges have been made. Rather, with respect to excess reimbursement charges,
section 6901.5 contemplates that it is for the Board to ascertain under its normal procedures
whether any mistake has been made. If the matter is not raised through an audit or a deficiency
determination, it is for the taxpayer to claim a refund from the Board, which may in turn require
the taxpayer to refund excess reimbursement to consumers. Again, section 6901.5 confirms that
binding decisions on such disputes are committed to the Board in the first instance, with the
taxpayer as the party with standing to make a claim for a refund. As we have seen, under the
Board's annotations, the consumer lacks standing in disputes over the application of the tax law
to particular transactions. (2 State Bd. of Equalization, Business Taxes Law Guide, supra, Annot.
No. 460.0028, pp. 4762–4763 [“In circumstances where the retailer has filed its returns for the
applicable tax quarter and remitted the monies to the State, it has complied with its duties under
the Sales and Use Tax Law as to sales tax reimbursement. Once the retailer has remitted the tax
reimbursement to the Board, the sole legal avenue available for determining the proper application
of tax is for the retailer to submit a claim for refund under section 6901 ... et seq. The Board may
only grant a tax refund to the person who paid the tax. If the Board were to deny the claim for
refund, the retailer could pursue an *1129  action in court for refund of sales tax under section
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6933. There is no provision in the law for an action on the part of a nontaxpayer to dispute the
application of tax ” (italics added)].)


Plaintiffs' claim also depends on a view of the retailer's duties to consumers that may be
inconsistent with the approach taken in the tax code. When the question whether a transaction is
taxable or exempt arises between the retailer and the taxing entity under procedures established
by the tax code, it is presumed that the transaction is taxable unless the taxpayer establishes to the
contrary. (§ 6091; Lyon Metal Products, Inc. v. State Bd. of Equalization (1997) 58 Cal.App.4th
906, 912, 68 Cal.Rptr.2d 285.) The retailer, as taxpayer, bears the burden of maintaining records
and demonstrating that the transaction is exempt from the sales tax. (Southern California Edison,
supra, 7 Cal.3d at p. 663, 102 Cal.Rptr. 766, 498 P.2d 1014; Modern Paint & Body Supply, Inc. v.
State Bd. of Equalization (2001) 87 Cal.App.4th 703, 707–708, 104 Cal.Rptr.2d 784; Paine, supra,
137 Cal.App.3d at p. 443, 187 Cal.Rptr. 47; see Schwartz, supra, 31 Cal.2d at p. 64, 187 P.2d 12.)
Given the taxpayer's burden of proof, the fact that retail sales are presumed to be subject to the
sales tax, and the fact that a retailer is not required to seek a refund but rather will be deemed to
have waived the right to refund if a timely claim is not filed (§ 6905), it would not be unreasonable
**79  if the retailer's tax payment to some extent erred on the side of considering sales taxable.
Indeed, the taxpayer may recognize that it has failed to retain records adequate to carry its burden
of establishing ***223  it is entitled to an exemption or has overpaid.


The Board also suggests that in its view, taxpayers are not required to take advantage of sales tax
exemptions, and owe no duty to consumers in that respect. The Board argues that the injunction
plaintiffs seek would require a holding that defendant was not entitled to waive the benefit of the
alleged exemption—despite section 6933, which provides that a taxpayer's failure to bring a claim
within the statutory period constitutes a waiver “of any demand against the state on account of
alleged overpayments.” (§ 6933.)


Other conflicts between the tax code and the consumer remedies claimed by plaintiffs are readily
identified. Under the tax code, if the taxability question proceeds from administrative proceedings
to court, the Board will be the opposing party in any ensuing legal challenge. (See § 6933; see
also § 6711.) The Board will be present to fully and vigorously litigate its position, leading to
a judgment that defines the law for all and is binding on the Board for the future. Plaintiffs, by
contrast, seek a proceeding that would produce a binding interpretation of tax law, but in which a
party considered by the Legislature to be necessary, namely the Board, would be absent. In *1130
addition, to permit plaintiffs' action to determine the taxability question in advance or separate
from any claim by the taxpayer could produce inconsistent judgments on that point. A judgment
in a quickly litigated consumer action could occur in advance of the Board's resolution of the same
question, or in advance of a judgment reviewing the Board's determination.
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Furthermore, in the context of a refund claim filed by a taxpayer, the Board would be able to
determine whether the state should refund excess tax to the taxpayer (conditioned on refund to
customers) in order to avoid unjust enrichment of the state. In a consumer action such as plaintiffs',
by contrast, the action would be directed solely at the taxpayer and would not seek to require the
Board to refund any excess amount that had been remitted to it. The Board would thereby lose the
ability to ensure the integrity of its own tax collections.


We also note that the tax code imposes various time limits for Board and taxpayer claims that differ
from limitations periods for consumer claims. For example, taxpayers generally must seek a refund
within three years after the end of the reporting period in which the alleged overpayment was made
or six months after the date of a deficiency determination. (§ 6902; Cal.Code Regs., tit. 18, § 5231;
see § 6487 [ordinarily the Board's notice of deficiency determination must be mailed within three
years of the filing of the return].) A UCL action, by contrast, may be brought within four years
after the cause of action accrued (see Bus. & Prof.Code, § 17208; Cortez v. Purolator Air Filtration
Products Co. (2000) 23 Cal.4th 163, 178–179, 96 Cal.Rptr.2d 518, 999 P.2d 706 [UCL limitations
period applies even to claims based on violation of statutes bearing shorter limitations periods].)


It is evident how exceedingly numerous, as well as arcane, would be the disputes advancing to
court for judicial resolution if consumer reimbursement claims turning on the taxability question
could be brought under the UCL and CLRA. As a practical matter, if we did not view the
tax code as providing the exclusive procedure under which a claim such as plaintiffs' may be
resolved, independent consumer claims against retailers for restitution of reimbursement charges
on nontaxable sales could form a huge volume of litigation over all the fine points of tax law as
applied to ***224  millions of daily commercial transactions in this state. Such litigation would
occur outside the system set up by the Legislature to develop that law, and without the benefit
of the Board's expertise or its ability to conserve judicial resources by correcting error by means
of administrative proceedings. Actions of this sort could displace the Board and the procedures
currently established by the Legislature, thereby undermining the “orderly administration of the
tax laws.” (Decorative Carpets, supra, 58 Cal.2d at p. 255, 23 Cal.Rptr. 589, 373 P.2d 637.)


*1131  We also observe that permitting plaintiffs' action to go forward as currently framed **80
would raise the constitutional questions identified by the Court of Appeal. A UCL or CLRA
action requiring a court to determine the taxability of a sale would produce practical consequences
that could threaten revenue collection and the ability of government to plan for expenditures.
In an administrative claim or lawsuit brought under tax code procedures, the retailer/taxpayer
necessarily will already have paid the tax—including an amount reflecting any reimbursement
charges the retailer has declined to return to consumers. In a consumer action, by contrast, a
judgment on the question of taxability could be entered in a consumer suit without any requirement
that the tax have been paid—a result that would at least strain the constitutional principle that taxes
should be paid first and litigated second in order to ensure that the state is able to plan its budget.
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Plaintiffs' claim that they should not be required to allege whether or not the Board has received
the disputed tax payments from the retailer because such facts are not available to them simply
highlights the threat to the integrity of the tax system that an independent consumer lawsuit such
as theirs presents.


Further impact on revenue collection would follow an injunction prohibiting retailers from
collecting the reimbursement, because the injunction necessarily would be based upon a
determination whether certain sales were taxable or exempt. This would affect the retailer's (and
its accountant's) view of the legal question of what sales the retailer should in the future include
in its estimate of its gross taxable income. So in the end, as the Court of Appeal recognized, such
an injunction could indirectly reduce the flow of tax revenue in the future. 13  It is a troubling
prospect that this effect could occur totally outside the regulatory system established in the tax
code, without any litigation between the state and the taxpayer concerning the latter's duties. Again,
these consequences present at least a potential for the conflict with article XIII, section 32 that was
envisioned by the Court of Appeal, and of course statutes should be interpreted to avoid potential
constitutional concerns.


13 The sales and use tax produced 20 percent of state tax revenues in the 2012–2013
fiscal year. (Cal. State Controller's Office, State Finances 101 < http://www.sco.ca.gov/
state_finances_101_state_taxes.html> [as of May 1, 2014].)


The prospect of a question of tax law being settled without any litigation between the state and
the taxpayer implicates another element of the constitutional provision—that is, the obligation
that courts defer to the system established by the Legislature for ascertaining tax liability and
a taxpayer's entitlement to a refund. If a retailer decided to continue to pay the tax, collect the
reimbursement the consumer considers excessive, and seek a refund according to normal tax code
procedures, the Board in that proceeding could *1132  be faced with a final judgment—arising
from prior consumer litigation in which it was not involved—purporting to determine ***225  the
taxability question. In this sense, an action for a tax refund would be brought, or at least would be
processed, not entirely “in the manner prescribed by the Legislature.” (Woosley, supra, 3 Cal.4th
at p. 789, 13 Cal.Rptr.2d 30, 838 P.2d 758, italics added.)


In sum, the existing sales tax system is irreconcilable with these plaintiffs' UCL and CLRA claims.


Plaintiffs' claim that consumer actions such as theirs are necessary to deter misconduct by the
retailer is unfounded, as is their claim that our decisions in Decorative Carpets, supra, 58 Cal.2d
252, 23 Cal.Rptr. 589, 373 P.2d 637, and Javor, supra, 12 Cal.3d 790, 117 Cal.Rptr. 305, 527 P.2d
1153, support their argument in favor of a consumer action. First, the Legislature has provided
the methods it believes necessary to deter and punish taxpayer misconduct by enacting statutes
authorizing the exaction of interest and the imposition of financial, criminal, and other penalties
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against taxpayers who fail to remit sales tax to the state. (See § 6597 [any retailer who knowingly
collects sales tax reimbursement but fails to timely remit the amount to the Board is subject
to a penalty of 40 percent of the amount not timely remitted]; see also §§ 6484–6485 [general
penalties], 6512 [interest on tax deficiencies], 6514 **81  [penalty for fraud], 6591 [interest and
penalty for late payments or nonpayments].)


Concerns about providing a remedy so that the retailer is not unjustly enriched thus have been
mitigated since our decisions in Decorative Carpets, supra, 58 Cal.2d 252, 23 Cal.Rptr. 589, 373
P.2d 637, and Javor, supra, 12 Cal.3d 790, 117 Cal.Rptr. 305, 527 P.2d 1153. The Legislature
has taken steps that diminish the need to consider a consumer remedy that is independent of
the tax code. Section 6597, subdivision (a)(1), with its 40 percent penalty, was adopted in 2006.
(Stats.2006, ch. 252, § 1, p. 2167; see Sen. Com. on Revenue and Taxation, Analysis of Sen. Bill
No. 1449 (2005–2006 Reg. Sess.) Apr. 26, pp. 1, 2 [previously, no specific penalty applied to
failure to remit the tax after knowing collection of sales tax reimbursement]; Sen. Rules Com.,
Off. of Sen. Floor Analyses, 3d reading analysis of Sen. Bill No. 1449 (2005–2006 Reg. Sess.)
as amended Aug. 7, 2006, p. 3 [it was difficult for the Board to demonstrate the mental element
required under § 6484 to impose the general 25 percent penalty for fraud or intent to evade tax; the
enactment “ ‘will enable [the Board] to impose a stiff, swift, and sure penalty on dishonest retailers
who collect sales tax reimbursement from consumers, but who keep the money for themselves
rather than remitting it to the state’ ”].)


*1133  We note, too, that criminal penalties have been increased since Javor and Decorative
Carpets were decided. Although tax code violations that are subject to criminal penalty ordinarily
are misdemeanors (see §§ 7152–7153), in 1987 the Legislature designated as a felony those tax
code violations in which the taxpayer intentionally evades the tax when the omitted payments
amount to $25,000 or more a year. (§ 7153.5; see former § 7153.5, added by Stats.1987, ch. 1064,
§ 1, p. 3599.)


In addition, we have seen that, with the adoption of section 6901.5 in 1982, the Legislature made
it plainer that the retailer may not retain any amount it has represented to the consumer as sales
tax reimbursement. Rather than simply saying, as under former section 6054.5, that the amount
collected in error “shall constitute an obligation due from him [(the retailer)] to this State” and
that “[s]uch obligation may be determined and collected by the Board” (former section 6054.5;
Stats.1961, ***226  ch. 872, § 1, p. 2289), section 6901.5 currently directly states that any amount
collected on a nontaxable sale or in excess of the proper amount that is not returned to consumers
“shall be remitted by that person [(the taxpayer)] to this state.” Because reimbursement charges
that are not returned to customers now must flow to the Board in the form of tax payments, it is
clear that a remedy that is directed at requiring the taxpayer to make a claim for refund from the
Board, rather than one involving a direct claim by the consumer against the retailer, is the remedy
that is consistent with the current governing statutory scheme.
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Neither Javor, supra, 12 Cal.3d 790, 117 Cal.Rptr. 305, 527 P.2d 1153, nor Decorative Carpets,
supra, 58 Cal.2d 252, 23 Cal.Rptr. 589, 373 P.2d 637, contains language implying that current law
—with its firmer identification of the retailer as the taxpayer, its safe harbor for retailers who have
paid the state amounts they collected as reimbursement, and its penalty system—would require that
a court approve a consumer action that would in various ways be inconsistent with the tax code.
Rather, in those cases we warned that any remedy must be constrained by and not inconsistent
with the tax code. We carefully identified an appropriate means to vindicate a consumer interest in
a refund of a reimbursement charge without embracing procedures that were inconsistent with the
tax code or disregarded the central function of the Board. In addition, the taxability question was
not in dispute in those cases. The decisions certainly do not suggest that a question concerning the
applicability of the tax code to a particular type of transaction should be resolved in a consumer
action.


The integrity of the tax system and avoidance of unjust enrichment, possibly of the retailer,
but more probably of the state, in certain circumstances may support a Javor-type remedy for
consumers. Plaintiffs, however, *1134  declined to pursue such a remedy, and we need not consider
the exact showing required of consumers to demonstrate their entitlement to the Javor remedy.


**82  [26]  Plaintiffs argue that in a number of past cases courts have “considered the merits of
[consumer] actions against private companies for wrongful sales tax reimbursement.” None of the
decisions they cite, however, discuss the appropriateness of the UCL as a vehicle for a consumer to
raise such a claim against a retailer/taxpayer. In Dell, Inc. v. Superior Court (2008) 159 Cal.App.4th
911, 71 Cal.Rptr.3d 905, for example, although the court decided a taxability question—whether
service contracts included in the sale of a computer were subject to sales or use tax or were exempt
—in the context of a UCL action brought by consumers against the seller of consumer goods, there
was no dispute regarding, or discussion by the appellate court concerning, the appropriateness of
the UCL as a vehicle to raise such an issue. The same omission deprives the other decisions cited
by plaintiffs of any weight in the present case. (Botney v. Sperry & Hutchinson Co. (1976) 55
Cal.App.3d 49, 127 Cal.Rptr. 263 [in suit by class of consumers who had redeemed S&H Green
stamps against the stamp issuer, issue was whether sales tax based on an average amount paid by
retailers for the stamps was appropriate]; 14  Livingston ***227  Rock & Gravel Co. v. De Salvo,
supra, 136 Cal.App.2d 156, 288 P.2d 317 [a lease agreement did not require the lessee to indemnify
the owner for sales tax the owner had paid to the Board].) It is well established, of course, that “
‘cases are not authority for propositions not considered.’ ” (In re Marriage of Cornejo (1996) 13
Cal.4th 381, 388, 53 Cal.Rptr.2d 81, 916 P.2d 476.)


14 Plaintiffs' “see also” citation to Sav–On Drugs, Inc. v. Superior Court (1975) 15 Cal.3d
1, 123 Cal.Rptr. 283, 538 P.2d 739 is unhelpful, because the action before us in that
case was a petition for peremptory writ challenging a trial court's discovery order. We
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decided that the petitioner's tax returns were privileged, but we had no occasion to consider
the appropriateness of the underlying consumer action challenging a Board regulation
concerning sales involving trading stamps, and contending that defendant seller had charged
excessive “sales tax” to its customers in connection with such sales.


The sales tax scheme contemplates that the question of the propriety of a reimbursement charge
that turns on the taxability of a transaction must be resolved in the first instance by the Board in the
context of a procedure recognized in the tax code and applying the safe harbor measures contained
in that code. Accordingly, plaintiffs' consumer action based on the assertion that defendant
collected reimbursement on a nontaxable sale may not be maintained. 15


15 We express no view on a question not presented by the complaint in this case, namely
whether consumers may bring a UCL or CLRA claim against retailers for representing that
they will remit, but in fact failing to remit amounts represented as reimbursement charges to
the Board. As noted, in their supplemental briefing plaintiffs have acknowledged that their
current action is not based on such a claim.


*1135  III. CONCLUSION


For the reasons discussed above, the judgment of the Court of Appeal is affirmed.


WE CONCUR: BAXTER, CORRIGAN and CHIN, JJ.


Dissenting Opinion by LIU, J.
Whether Target may charge sales tax on a cup of coffee is probably not the most gripping issue
before the California Supreme Court this term. But this is not really a tax case. This is a case
about the reach of consumer protection statutes that prohibit unfair business practices, including
misrepresentations by a retailer as to what its customers are actually paying for. Today's decision
weakens those statutes by blessing an arrangement that mutually benefits retailers and the state
treasury at the expense of everyday consumers. Because our tax laws do not foreclose private
enforcement of consumer rights in the manner the court suggests (if they do at all), I respectfully
dissent.


I.
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When we go to a store like Target, we pay sales tax on many of the things we buy. Legally speaking,
though, what we commonly call sales tax is actually sales tax reimbursement because the tax
applies to the retailer, not the customer. (Rev. & Tax.Code, § 6051; all undesignated statutory
references **83  are to this code.) In other words, the retailer is the taxpayer responsible for paying
sales tax; when a customer pays sales tax on a transaction, the customer is actually reimbursing
the retailer for its sales tax liability arising from the transaction. Importantly, no law requires a
retailer to recoup sales taxes from its customers, and no law requires customers to reimburse a
retailer for sales taxes. “Whether a retailer may add sales tax reimbursement to the sales price of
the tangible personal property sold at retail to a purchaser depends solely upon the terms of the
agreement of sale.” (Civ.Code, § 1656.1, subd. (a).) As with any sales agreement, the terms must
not misrepresent what the purchaser is paying for.


***228  According to plaintiffs' allegations, which we accept as true on demurrer, Target charges
its customers sales tax reimbursement on all sales of hot coffee to go even though not all such
sales are subject to sales tax. As the complaint says, Target “falsely and illegally represented
to members of the general public that it had the legal right to charge the sales taxes,” thereby
causing customers to pay an additional charge on hot coffee to go based on a misrepresentation.
This misrepresentation, plaintiffs contend, violates the unfair competition law (UCL) (Bus. &
Prof.Code, § 17200 et seq.) and the Consumers Legal Remedies Act (CLRA) (Civ.Code, § 1750
et seq.).


*1136  Target has not sought a determination by the Board of Equalization (the Board) as to
whether hot coffee to go is subject to sales tax. Instead, Target says it has paid to the Board all
sales tax reimbursement collected on sales of hot coffee to go and that plaintiffs are statutorily and
constitutionally barred from bringing this suit. In response, plaintiffs argue that there is no record
of whether Target has paid to the Board the sales tax reimbursement it collected on hot coffee to
go and that even if Target has done so, the suit may still go forward.


One might wonder why Target would adopt such an arrangement—that is, charging its customers
sales tax reimbursement on hot coffee to go and then remitting all the proceeds to the Board. At
first glance, it does not appear that Target has unjustly enriched itself, as plaintiffs contend.


But here it is important to note that the law governing whether a sale of hot coffee is subject to
sales tax is remarkably complex. Section 6359 generally exempts from sales taxes “the sale of ...
food products for human consumption.” (§ 6359, subd. (a).) The term “food products” is defined to
include “coffee.” (§ 6359, subd. (b)(1)). But the statute provides that this exemption does not apply
“[w]hen the food products are served as meals on or off the premises of the retailer” (§ 6359, subd.
(d)(1)) or “are furnished, prepared, or served for consumption at tables, chairs, or counters...” (§
6359, subd. (d)(2)). Further, the sales tax exemption does not apply “[w]hen the food products
are ordinarily sold for immediate consumption on or near a location at which parking facilities
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are provided primarily for the use of patrons in consuming the products purchased at the location,
even though those products are sold on a ‘take out’ or ‘to go’ order and are actually packaged or
wrapped and taken from the premises of the retailer.” (§ 6359, subd. (d)(3).) The exemption also
does not apply “[w]hen the food products sold are furnished in a form suitable for consumption
on the seller's premises, and both of the following apply: [¶] (A) Over 80 percent of the seller's
gross receipts are from the sale of food products. [¶] (B) Over 80 percent of the seller's retail
sales of food products are sales subject to tax....” (§ 6359, subd. (d)(6).) And the exemption does
not apply “[w]hen the food products are sold as hot prepared food products,” although sales of
“beverages (other than bouillon, consommé, or soup)” are exempt. (§ 6359, subds. (d)(7), (e).)
Finally, California Code of Regulations, title 18, section 1603, subdivision (c)(1)(B) provides that
the sale of hot coffee “on a ‘take-out’ or ‘to go’ order” by a seller that does not satisfy the “80–
80” criteria described in subdivision (d)(6) of section 6359 is not subject to sales tax.


Thus, some sales of hot coffee are likely subject to sales tax while other sales are not. The key
point is that sorting all this out would be quite onerous for Target. As the Board explains in
its amicus curiae brief, “the overhead **84  *1137  expenses Target ***229  would incur in
order to differentiate ‘to go’ sales from in-store sales could be quite large.... Target would have
to distinguish sales of coffee where the customer bought the coffee and immediately left the store
from those where the customer bought the coffee but continued to shop in the same store or drank
the coffee at tables and chairs in the coffee sales area. In addition, since the analysis must be
made on a location-by-location basis, Target would need to conduct investigations in each of its
California locations. [Citation.] The amount of administrative expense incurred to obtain such
figures and maintain proper records would likely be passed on to Target's customers in the form
of higher prices.”


Rather than keep track of what its customers do with each cup of hot coffee to go, it is far simpler
and less costly for Target to collect sales tax reimbursement on every sale and remit those amounts
to the Board. In so doing, Target gains the advantage of advertising its coffee at a lower price
before adding to each sale a charge for what it represents as sales tax.


Of course, Target is not required to take advantage of any sales tax exemption (see §§ 6905, 6933
[taxpayer's failure to bring timely claim to recover overpayment “constitutes a waiver”] ), and
Target may understandably believe that the burden of maintaining relevant records and proving
the exemption's applicability to particular transactions is not worth the benefit (see maj. opn., ante,
171 Cal.Rptr.3d at pp. 204, 222–223, 324 P.3d at pp. 63, 78–79). Moreover, it is possible that
consumers end up paying less for hot coffee to go than if Target were to track each cup of coffee
and pass the administrative costs on to its customers.


But none of this speaks to whether a retailer may represent to its customers that it is collecting sales
tax on a transaction when the transaction is not actually subject to sales tax. That is the unlawful
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business practice alleged here. For both Target and its customers, it may be more efficient for Target
not to incur the cost of tracking each cup of coffee. But as the court acknowledges (maj. opn., ante,
171 Cal.Rptr.3d at p. 215, fn. 11, 324 P.3d at p. 72, fn. 11), this efficiency need not come at expense
of misleading consumers as to what they are paying for. Target could have avoided this lawsuit
simply by advertising hot coffee to go at a higher (posttax) price with a sign that says “all prices
include applicable sales tax.” Such an approach would not misinform customers; it would tell them
that the price they are paying includes any applicable sales tax, with no representation as to whether
sales tax was applicable to a particular transaction. Indeed, the Board has informally advised Target
to use this approach to avoid future problems. But it is evident that this approach would eliminate
the competitive advantage that Target enjoys from its current practice of advertising its coffee at
a lower (pretax) price and then adding sales tax to each sale, whether or not each sale is actually
subject to sales tax.


*1138  II.


The court today holds that a customer has no judicial recourse to challenge this arrangement
because only the retailer, who is the taxpayer, can seek an official determination of whether sales
tax is actually owed. According to the court, the customer's only recourse is to politely ask the
Board to consider the issue, even though no law requires the Board to resolve the issue upon a
consumer's request. The upshot is that Target, which has every reason to avoid administrative
costs and keep its advertised prices low, will have no incentive to seek an official determination
so long as it remits all of the sales tax ***230  reimbursement it collects to the Board. And the
Board has little incentive to question whether the amount of tax revenue it receives from Target
is too much. The customer is the only one harmed. The customer is the only one with a reason to
compel an official determination of whether Target has misled the public by purporting to collect
reimbursement for sales taxes that it does not actually owe.


Today's opinion does not really dispute that telling customers they are being charged for sales tax
when no sales tax applies is an unlawful business practice within the meaning of the UCL and
CLRA. Instead, the **85  court holds that no consumer may invoke the UCL or CLRA to seek an
adjudication of the issue because the tax laws do not allow it. The court's expansive discussion of
the tax laws boils down to two claims, one specific and one general: First, section 6901.5 provides
a safe harbor for retailers who collect excess sales tax reimbursement and remit the excess amount
to the Board. Upon reaching this safe harbor, “the retailer's obligations are at an end.” (Maj. opn.,
ante, 171 Cal.Rptr.3d at p. 215, 324 P.3d at p. 72.) Second, “the tax code contemplates that the
method by which the taxability of a sale may be challenged and determined is through an audit
or deficiency determination made by the Board, or through a taxpayer's refund claim before the
Board, followed by judicial review of the Board's decision.” (Id. at p. 221, 324 P.3d at p. 77.) Any
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other process, the court says, would undermine the orderly administration of the tax laws. (Id. at
p. 223, 324 P.3d at p. 79.) Neither claim is persuasive.


A.


The court acknowledges, as it must, that the UCL and CLRA provide “broad” protection for
consumers against unfair business practices. (Maj. opn., ante, 171 Cal.Rptr.3d at p. 219, 324 P.3d
at pp. 75–76; see Cel–Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999)
20 Cal.4th 163, 181, 83 Cal.Rptr.2d 548, 973 P.2d 527 (Cel–Tech ) [UCL's “ ‘broad, sweeping
language’ ” was intended “ ‘to permit tribunals to enjoin on-going wrongful business conduct
in whatever context such activity might occur’ ” and “ ‘precisely to enable judicial tribunals to
deal with the innumerable “ ‘new schemes which the *1139  fertility of man's invention would
contrive’ ” ' ”]; Broughton v. Cigna Healthplans of California (1999) 21 Cal.4th 1066, 1077,
90 Cal.Rptr.2d 334, 988 P.2d 67 [“The CLRA was enacted in an attempt to alleviate social and
economic problems stemming from deceptive business practices....”]; Civ.Code, § 1760 [CLRA
“shall be liberally construed and applied to promote its underlying purposes”].) In her amicus
curiae brief, the Attorney General notes that she “receives thousands of complaints each year and
is not in a position to investigate and prosecute all of them. Legitimate actions by private litigants
are necessary to supplement law enforcement efforts and to vindicate consumers' rights.”


Our case law holds that “[w]hen specific legislation provides a ‘safe harbor,’ plaintiffs may not
use the general unfair competition law to assault that harbor.” (Cel–Tech, supra, 20 Cal.4th at p.
182, 83 Cal.Rptr.2d 548, 973 P.2d 527.) But we have made clear that “[t]o forestall an action under
the unfair competition law, another provision must actually ‘bar’ the action or clearly permit the
conduct.” (Id. at p. 183, 83 Cal.Rptr.2d 548, 973 P.2d 527.) The court does not contend that any
provision actually bars plaintiffs' lawsuit. Instead, it contends that section 6901.5 clearly permits
the allegedly unlawful conduct.


The plain text of the statute refutes the court's thesis. Section 6901.5 says, in pertinent ***231
part: “When an amount represented by a person to a customer as constituting reimbursement for
taxes due under this part is computed upon an amount that is not taxable or is in excess of the
taxable amount and is actually paid by the customer to the person, the amount so paid shall be
returned by the person to the customer upon notification by the Board of Equalization or by the
customer that such excess has been ascertained. In the event of his or her failure or refusal to do
so, the amount so paid, if knowingly or mistakenly computed by the person upon an amount that
is not taxable or is in excess of the taxable amount, shall be remitted by that person to this state.”


In the sales tax scheme, this language establishes that “ ‘[i]f tax reimbursement in excess of the
tax liability on a transaction is collected and paid to the State, the taxpayer has no further tax
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liability....’ ” (Maj. opn., ante, 171 Cal.Rptr.3d at p. 214, 324 P.3d at p. 71.) But the fact that the
retailer has no further tax liability does not mean it is immunized from liability under the consumer
protection statutes. Remitting excess sales tax reimbursement to the state simply forestalls any tax
dispute between the retailer and the Board. It does not forestall a dispute between the retailer and
its customers over unlawful business practices. Plaintiffs in this case are not suing for a tax refund;
**86  they are suing to prevent and remedy misrepresentations that induce customers to reimburse
Target for sales tax on transactions for which no sales tax is actually owed. The fact that Target
may have reached a safe harbor with respect to any audit or enforcement action by the Board does
not give Target permission to tell its customers that *1140  certain charges are sales taxes when
in fact they are not. I do not see how section 6901.5 permits, much less “clearly permit[s]” (Cel–
Tech, supra, 20 Cal.4th at p. 183, 83 Cal.Rptr.2d 548, 973 P.2d 527), this conduct. Indeed, among
the many arguments the Board makes in its amicus curiae brief urging dismissal of this suit, the
Board nowhere contends that section 6901.5 provides an all-purpose safe harbor of the sort that
today's decision invents.


B.


The court's more general argument is that allowing plaintiffs' suit to go forward will undermine the
orderly administration of the tax laws. The court relies on the familiar precepts, codified in article
XIII, section 32 of the California Constitution and related statutory provisions, that only a taxpayer
can seek recovery of an overpayment, that a taxpayer must first pay the tax before disputing it, and
that a taxpayer seeking a refund must first exhaust administrative remedies before going to court.
But plaintiffs' lawsuit does not run afoul of these precepts because it is not a tax refund action.
Nor is it an action to compel Target to seek a refund or claim a tax exemption, or to compel the
Board to provide a refund, or to prevent or enjoin the Board from collecting any tax. This is an
ordinary consumer action that seeks to remedy a retailer's practice of misinforming consumers as
to the taxability of particular sales.


Because the court cannot point to any law that actually bars this lawsuit or clearly permits the
alleged misconduct, it must ultimately resort to considerations of policy. Thus, the court says that
allowing this suit to go forward will lead to adjudication of tax questions “without the benefit of
the Board's expertise or its ability to conserve judicial resources by correcting error by means of
administrative proceedings” (maj. opn., ante, 171 Cal.Rptr.3d at p. 224, 324 P.3d at p. 79), “could
produce inconsistent judgments” between courts or between ***232  a court and the Board (id.
at p. 223, 324 P.3d at p. 79), and “could threaten revenue collection and the ability of government
to plan for expenditures” (id. at p. 223, 324 P.3d at p. 79). These concerns flow from the premise
that the Board “would be absent” from any consumer litigation and thus will not have had any
chance to reach its own determination on the taxability question before a court issues a judgment.
(Id. at p. 222, 324 P.3d at p. 78.)
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But there is a simple solution for this: In any civil action, a court “shall” join as a party a person
who “claims an interest relating to the subject of the action and is so situated that the disposition
of the action in his absence may (i) as a practical matter impair or impede his ability to protect
that interest or (ii) leave any of the persons already parties subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations by reason of his claimed interest.” (Code
Civ. Proc., § 389, subd. (a).) Today's opinion *1141  acknowledges that the Board is “a party
considered by the Legislature to be necessary” in “a proceeding that would produce a binding
interpretation of tax law.” (Maj. opn., ante, 171 Cal.Rptr.3d at p. 223, 324 P.3d at p. 79.) Why isn't
joinder of the Board an adequate response to the concerns that the court has identified?


There is no reason to think that the Board would be reluctant to participate as a party or that a
court would be reluctant to join the Board. In this case, the Board has filed a lengthy amicus curiae
brief defending its prerogative to decide the taxability question at issue. If plaintiffs' suit were to
go forward, presumably the Board would not hesitate to be joined as a party. Joining the Board
would not run afoul of the state Constitution because plaintiffs do not seek “to prevent or enjoin
the collection of any tax.” (Cal. Const., art. XIII, § 32.) In the course of the proceeding, the Board
would provide its determination of when hot coffee to go is subject to sales tax, and the court
would have **87  the benefit of the Board's expertise before rendering a judgment.


Suppose the court decides that Target has overpaid its taxes. Target would then be required to
return any overcharges to its customers and to avoid future misrepresentations. Going forward,
Target may choose to distinguish taxable from nontaxable sales of hot coffee, and it may seek a
refund of any excess sales taxes it remitted to the Board. But Target need not do so if it believes
the administrative costs outweigh the benefits. As noted, Target can elect to keep paying sales tax
on all sales of hot coffee to go while passing the cost on to consumers by charging higher prices
with a sign that says “all prices include applicable sales tax.” The decision whether to utilize an
exemption or seek a refund is entirely up to Target. Further, plaintiffs have not sought any remedy
from the Board, and the burden is on Target, not the Board, to initiate the refund process. (§ 6091.)
I do not see how such a procedure would undermine the orderly administration of the tax laws
any more than judicial review of a Board decision on the same question in an audit, deficiency
determination, or refund action.


The court distinguishes Javor v. State Board of Equalization (1974) 12 Cal.3d 790, 117 Cal.Rptr.
305, 527 P.2d 1153 (Javor ) on the ground that compulsory joinder of the Board in that case served
to allow the “retailers to make refund applications to the Board” and to enable “the Board to
respond to these applications by paying into court all sums, if any, due defendant retailers.” (Id. at
p. 802, 117 Cal.Rptr. 305, 527 P.2d 1153; see maj. opn., ante, 171 Cal.Rptr.3d at pp. 211, 226, 324
P.3d at pp. 69, 81.) But nothing in ***233  Javor indicates that this remedial approach is exclusive
of all others. Today's opinion, unlike Javor, leaves consumers who have been charged sales tax



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS389&originatingDoc=I00402c74d1c311e3a795ac035416da91&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS389&originatingDoc=I00402c74d1c311e3a795ac035416da91&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS6091&originatingDoc=I00402c74d1c311e3a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974126111&pubNum=0000661&originatingDoc=I00402c74d1c311e3a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974126111&pubNum=0000661&originatingDoc=I00402c74d1c311e3a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974126111&pubNum=0000661&originatingDoc=I00402c74d1c311e3a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974126111&pubNum=0000661&originatingDoc=I00402c74d1c311e3a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Loeffler v. Target Corp., 58 Cal.4th 1081 (2014)
324 P.3d 50, 171 Cal.Rptr.3d 189, 14 Cal. Daily Op. Serv. 4736...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 55


reimbursement on nontaxable sales with no judicial recourse at all, even as it makes no attempt to
explain why joinder of the Board would not adequately protect the interests of the Board, retailers,
and the public in the orderly administration of the tax laws.


*1142  Finally, the court says that “independent consumer claims against retailers for restitution
of reimbursement charges on nontaxable sales could form a huge volume of litigation over all the
fine points of tax law as applied to millions of daily commercial transactions in this state.” (Maj.
opn., ante, 171 Cal.Rptr.3d at pp. 223–224, 324 P.3d at p. 79.) This would be true only if consumers
often had cause to suspect retailers of misrepresenting the applicability of the sales tax to particular
items. But there is no reason to believe this is so. Before today's decision, no authority foreclosed
suits like this one, yet there is no indication that such suits are common. This case seems unusual
because some sales of hot coffee are taxable while others are not. Neither the court, the Board,
nor Target contends that a similar ambiguity affects the taxability of many other items. With no
evident basis for concern, the court's warning of a flood of litigation is a mere makeweight.


III.


This case is really quite straightforward. Plaintiffs allege an unlawful business practice that lies
squarely within the broad language and policy objectives of the UCL and CLRA. No statute bars
this action, and no law clearly permits the allegedly unlawful conduct. Plaintiffs' suit implicates
a taxability question. But judicial resolution of the question, with the Board joined as a party,
presents no greater threat to the orderly administration of the tax laws than judicial review of a
Board determination addressing the same question. The lengthy disquisition on our tax laws in
today's opinion suggests a category error: The court has mistaken an ordinary consumer action
that involves a tax question for a tax refund suit that precludes an ordinary consumer action.


The court's ruling, though erroneous, need not be read to broadly establish that a consumer action
may never go forward if it involves a tax issue. This case implicates a rather arcane and complicated
question of taxability. Future cases may implicate tax questions that are distinguishable from
the one at issue here. In light of California's strong legislative policy against deceptive business
practices, courts should hesitate to  **88  expand the hole that today's decision carves out of our
consumer protection statutes.


Because of today's ruling, we may never know when hot coffee to go is actually subject to sales tax
because neither a retailer nor the Board has any incentive to resolve the issue. That in itself is no
great travesty. But why should a retailer be allowed to misrepresent to consumers that all sales of a
particular item are subject to sales tax when in fact they are not? A consumer who seeks her day in
court to contest this misrepresentation is simply out of luck, while the retailer and the Board stay
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mum and mutually benefit. *1143  Nothing in the tax laws or our precedents authorizes such a
questionable arrangement, and our robust consumer protection statutes are not so easily defeated.


I respectfully dissent.


WE CONCUR: WERDEGAR, J., and MOORE, J. *


* Associate Justice of the Court of Appeal, Fourth Appellate District, Division Three, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.


All Citations


58 Cal.4th 1081, 324 P.3d 50, 171 Cal.Rptr.3d 189, 14 Cal. Daily Op. Serv. 4736, 2014 Daily
Journal D.A.R. 5475


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0252859201&originatingDoc=I00402c74d1c311e3a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Loeffler v. Target Corp., (2014) 58 Cal.4th 1081






Manufacturers Life Ins. Co. v. Superior Court, 10 Cal.4th 257 (1995)
895 P.2d 56, 41 Cal.Rptr.2d 220, 1998-1 Trade Cases P 72,195


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


10 Cal.4th 257, 895 P.2d 56, 41 Cal.Rptr.2d 220, 1998-1 Trade Cases P 72,195
Supreme Court of California


MANUFACTURERS LIFE INSURANCE COMPANY et al., Petitioners,
v.


THE SUPERIOR COURT OF THE CITY AND
COUNTY OF SAN FRANCISCO, Respondent;


WEIL INSURANCE AGENCY, INC., Real Party in
Interest. WEIL INSURANCE AGENCY, INC., Petitioner,


v.
THE SUPERIOR COURT OF THE CITY AND COUNTY
OF SAN FRANCISCO, Respondent; MANUFACTURERS


LIFE INSURANCE COMPANY et al., Real Parties in Interest.


No. S031022.
Jun 1, 1995.


SUMMARY


An insurance agency brought statutory causes of action against various insurance companies for
violation of the Cartwright Act (Bus. & Prof. Code, §§ 16720, 16721.5), the Unfair Competition
Act (UCA) (Bus. & Prof. Code, § 17200), and the Unfair Insurance Practices Act (UIPA) (Ins.
Code, § 790.03), alleging that the insurance companies had engaged in an unlawful boycott
against it. The trial court sustained, with leave to amend, defendants' demurrers to the Cartwright
Act causes of action, but overruled the demurrers with respect to the UCA and UIPA claims.
Defendants sought a writ of mandate directing the trial court to sustain the demurrers to those
counts. Pending the determination of that matter, plaintiff filed an amended complaint in which
it again attempted to state the Cartwright Act claims. The trial court again sustained demurrers,
and plaintiff petitioned for a writ of mandate to compel the trial court to overrule the demurrers.
(Superior Court of the City and County of San Francisco, No. 920327, Alex Saldamando and Ira
A. Brown, Jr., Judges.) The Court of Appeal, First Dist., Div. Two, Nos. A052795 and A055038,
issued a writ of mandate directing the trial court to set aside its first order insofar as it overruled
defendants' demurrers to the cause of action under the UIPA, and to sustain those demurrers
without leave to amend. The court also issued a writ of mandate directing the trial court to set
aside its second order insofar as it sustained defendants' demurrers to the causes of action under
the Cartwright Act, and to overrule the demurrers to those causes of action. *258


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that neither
the language of the UIPA nor its history suggests that the Legislature intended by its enactment



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS16720&originatingDoc=Ieb41c4bafab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS16721.5&originatingDoc=Ieb41c4bafab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=Ieb41c4bafab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=Ieb41c4bafab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=Ieb41c4bafab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Manufacturers Life Ins. Co. v. Superior Court, 10 Cal.4th 257 (1995)
895 P.2d 56, 41 Cal.Rptr.2d 220, 1998-1 Trade Cases P 72,195


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


to abolish the Cartwright Act and UCA remedies for conduct which the UIPA also proscribes.
Ins. Code, § 790.09 (civil and criminal liability is unaffected by cease-and-desist order under
UIPA), cannot be construed so as to conclude that, in adopting the UIPA, the Legislature intended
that only the Insurance Commissioner be authorized to remedy unlawful conduct by insurance
companies. The court also held that a prior opinion of the Supreme Court did not hold that the
UIPA exempted the insurance industry from application of the Cartwright Act and other antitrust-
related remedies, and that it was not required by principles of stare decisis to construe the UIPA
as creating a wholesale exemption from remedies under the Cartwright Act and the UCA for the
insurance industry. Moreover, the enactment of Ins. Code, § 1861.03, subd. (a) (insurance business
is subject to laws of state applicable to any other business), as part of Prop. 103 did not imply
that prior to the adoption of that proposition, the insurance industry was exempt from antitrust
regulation other than that of the Insurance Code. Finally, the court held that the Court of Appeal
did not “seriously compromise” the Supreme Court's holding that there may be no private UIPA
cause of action under Ins. Code, § 790.03, when it held that, although plaintiff could not plead
around the limitation in Ins. Code, § 790.03, against a private civil cause of action under the UIPA
by relying on conduct which violated only the UIPA as the basis for a cause of action under the
UCA, the conduct on which plaintiff predicated that cause of action also violated the Cartwright
Act and thus could form the basis for a cause of action under the UCA. (Opinion by Baxter, J.,
with Lucas, C. J., Kennard, Arabian, George and Werdegar, JJ., concurring. Separate concurring
opinion by Mosk, J.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Monopolies and Restraints of Trade § 6--Cartwright Act-- Remedies Under Act as Superseded by
Unfair Insurance Practices Act:Unfair Competition § 3--Unfair Competition Act--Remedies Under
Act as Superseded by Unfair Insurance Practices Act:Insurance Companies § 2--Regulation.
Neither the language of the Unfair Insurance Practices Act (UIPA) (Ins. Code, § 790 et seq.)
nor its history suggests that the Legislature intended by its enactment to abolish the Cartwright
Act (Bus. & Prof. Code, § 16720 et seq.) and Unfair Competition Act (UCA) (Bus. & Prof.
Code, § 17200 et seq.) *259  remedies for conduct which the UIPA also proscribes. Ins. Code,
§ 790.09 (civil and criminal liability is unaffected by cease-and-desist order under UIPA), cannot
be construed so as to conclude that, in adopting the UIPA, the Legislature intended that only the
Insurance Commissioner be authorized to remedy unlawful conduct by insurance companies. Since
the Insurance Commissioner has no power to initiate a criminal proceeding against, or an action to
impose civil liability on, a person who engages in unfair trade practices, such a construction would
render that part of Ins. Code, § 790.09, which preserves civil and criminal liability meaningless.
Further, a conclusion that the Legislature intended by Ins. Code, § 790.09, to displace Cartwright
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Act, Unfair Practices Act (Bus. & Prof. Code, § 17000 et seq.), and UCA remedies would be
contrary to consistent administrative construction of the act and construction by courts in other
states which have adopted the same or substantially similar statutes.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 575 et seq.; 6 Witkin, Summary
of Cal. Law (9th ed. 1988) Torts, § 1159 et seq.; 11 Witkin, Summary of Cal. Law (9th ed. 1990)
Equity, §§ 93, 94.]


(2)
Words, Phrases, and Maxims § 7--Absolve.
“Absolve” means to set free from an obligation or the consequences of guilt.


(3)
Words, Phrases, and Maxims § 7--Obstruct.
“Obstruct” means to block or close up by an obstacle.


(4)
Words, Phrases, and Maxims § 7--Impede.
“Impede” means to interfere with or slow the progress of.


(5)
Statutes § 16--Repeal--By Implication--Presumption Against.
The presumption against finding a pro tanto repeal of a statute in the enactment of subsequent
legislation on the subject is so strong that the court will indulge in such a presumption only if the
later statute revises the earlier statute in a manner that necessarily implies a legislative intent to
substitute the new statute for the older one.


(6a, 6b)
Monopolies and Restraints of Trade § 6--Cartwright Act-- Remedies Under Act as Superseded
by Unfair Insurance Practices Act--Effect of Stare Decisis:Unfair Competition § 3--
Unfair Competition Act--Remedies Under Act as Superseded by Unfair Insurance Practices
Act:Insurance Companies § 2-- Regulation.
In an action by an insurance agency, alleging that defendant insurance companies had engaged
in an unlawful boycott against it, the Supreme *260  Court was not required by principles of
stare decisis to construe the Unfair Insurance Practices Act (UIPA) (Ins. Code, § 790 et seq.) as
creating a wholesale exemption from remedies under the Cartwright Act (Bus. & Prof. Code, §
16720 et seq.) and the Unfair Competition Act (UCA) (Bus. & Prof. Code, § 17200 et seq.) for
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the insurance industry. A prior opinion by the Supreme Court, in which it was stated that certain
statutory and common law protections against combinations in restraint of the insurance trade were
superseded by specific provisions of the Insurance Code, did not hold that the UIPA supersedes
and displaces the Cartwright Act and the UCA prohibitions on anticompetitive activities and unfair
business practices by insurers. Also, the Supreme Court has never held that the insurance industry
is exempt from antitrust and unfair competition laws or that it enjoys immunity from civil liability
for such conduct. Finally, even if the court accepted the argument that the UIPA and Ins. Code, §
790.03 (prohibited unfair or deceptive acts or practices), supplant the Cartwright Act and UCA,
and assuming the prior opinion could be read as holding that Ins. Code, § 790.09 (civil and criminal
liability is unaffected by cease and desist order under UIPA), permits only administrative sanctions
for anticompetitive activities and unfair business practices proscribed by the UIPA, principles of
stare decisis would not have precluded reconsideration of that conclusion.


(7)
Monopolies and Restraints of Trade § 6--Cartwright Act--Exemption for Insurance Industry from
Remedies Under Act:Unfair Competition § 3--Unfair Competition Act--Exemption for Insurance
Industry from Remedies Under Act:Insurance Companies § 2--Regulation.
Neither the Cartwright Act (Bus. & Prof. Code, § 16720 et seq.) nor the Unfair Competition Act
(Bus. & Prof. Code, § 17200 et seq.) creates a wholesale exemption from remedies thereunder for
the insurance industry, and, since the state scheme of regulation of the insurance industry is not
wholly inconsistent with their application, no exemption may be implied.


(8)
Monopolies and Restraints of Trade § 6--Cartwright Act--Remedies Under Act as Superseded
by Unfair Insurance Practices Act--Effect of Proposition 103:Unfair Competition § 3--
Unfair Competition Act--Remedies Under Act as Superseded by Unfair Insurance Practices
Act:Insurance Companies § 2-- Regulation.
The enactment of Ins. Code, § 1861.03, subd. (a) (insurance business is subject to laws of state
applicable to any other business), as part of Prop. 103 did not imply that prior to the adoption of that
proposition, *261  the insurance industry was exempt from antitrust regulation other than that of
the Insurance Code. Although Prop. 103 was intended to terminate an insurance industry antitrust
exemption, as manifested in Ins. Code, § 1861.03, subd. (a), and in the ballot materials provided to
the voters, it also repealed Ins. Code, former §§ 1853, 1853.6, and 1853.7. Those sections were part
of the McBride-Grunsky Act, which was enacted after the Supreme Court held that the Cartwright
Act (Bus. & Prof. Code, § 16720 et seq.) applied to the insurance industry; they created a partial
antitrust exemption applicable only to certain property and casualty lines of insurance. Therefore,
the declaration of purpose in Ins. Code, § 1861.03, subd. (a), and the ballot pamphlet statements
may have reflected nothing more than an intent to terminate the partial antitrust exemption granted
to those lines of property and casualty insurance. Moreover, even assuming that Ins. Code, §
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1861.03, did reflect a belief by the drafters of Prop. 103 and the electorate that the Cartwright Act
and the Unfair Competition Act (Bus. & Prof. Code, § 17200 et seq.) were not applicable to the
insurance industry, that belief would have been irrelevant. The addition of Ins. Code, § 1861.3,
subd. (a), could not have ratified or supplied what was not present in the prior law.


(9)
Unfair Competition § 3--Unfair Competition Act--Cause of Action as Predicated on Violations of
Cartwright Act--As Compromising Rule of no Private Cause of Action Under Unfair Insurance
Practices Act.
In an action by an insurance agency, alleging that defendant insurance companies had engaged in
an unlawful boycott against it, the Court of Appeal did not “seriously compromise” the Supreme
Court's holding that there may be no private Unfair Insurance Practices Act (UIPA) (Ins. Code, §
790 et seq.) cause of action under Ins. Code, § 790.03, when it held that, although plaintiff could
not plead around the limitation, in Ins. Code, § 790.03, against a private civil cause of action by
relying on conduct which violated only the UIPA as the basis for a cause of action under the Unfair
Competition Act (UCA) (Bus. & Prof. Code, § 17200 et seq.), the conduct on which plaintiff
predicated that cause of action also violated the Cartwright Act (Bus. & Prof. Code, § 16720 et
seq.) and thus could form the basis for a cause of action under the UCA. A cause of action for
unfair competition based on conduct made unlawful by the Cartwright Act is not an “implied”
cause of action which the Supreme Court held could not be found in the UIPA. There is no attempt
to use the UCA to confer private standing to enforce a provision of the UIPA. Nor is the cause
of action based on conduct that is absolutely privileged or immunized by *262  another statute.
In holding that the Legislature did not intend to create new causes of action when it described
unlawful insurance business practices in Ins. Code, § 790.03, the Supreme Court did not hold
that by identifying practices that are unlawful in the insurance industry, practices that violate the
Cartwright Act, the Legislature intended to bar Cartwright Act causes of action based on those
practices.


[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1172A.]
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District Attorneys, as Amici Curiae on behalf of Petitioner and Real Party in Interest Weil
Insurance Agency, Inc.
James D. Biernat, Howard, Rice, Nemerovski, Canady, Robertson & Falk, Jerome B. Falk, Jr., H.
Joseph Escher III, Pauline E. Calande, Theresa M. Beiner, Sheppard, Mullin, Richter & Hampton,
Dale E. Fredericks, Darryl M. Woo, Adams, Duque & Hazeltine, James L. Moak, David R. Shane,
Ann Sparkman, Musick, Peeler & Garrett, R. Joseph De Briyn, Jon C. Cederberg, Crosby, Heafey,
Roach & May, Roaul D. Kennedy, Weld, Freeland, Cooper & LeHocky, Mark LeHocky, Robert R.
Verber, Peter E. Davis, Sidley & Austin, Peter I. Ostroff, Elroy H. Wolff, Munger, Tolles & Olson,
Charles D. Siegal, Allison B. Stein, Parcel, Mauro, Hultin & Spaanstra and Malcolm Wheeler for
Petitioners and Real Parties in Interest Manufacturers Life Insurance Company et al.
Buchalter, Nemer, Fields & Younger, Marcus M. Kaufman, Hugh A. Linstrom, Morrison &
Foerster, James J. Garrett, Lori A. Schechter, Thelen, Marrin, Johnson & Bridges, Steven L. Hock,
Hilary N. Rowen, Marta R. *263  Pierpoint, Richard E. Barnsback and Philip E. Stanno as Amici
Curiae on behlaf of Petitioners and Real Parties in Interest Manufacturers Life Insurance Company
et al.
No appearance for Respondent.


BAXTER, J.


We granted review in this matter to consider the holding of the Court of Appeal that the Unfair
Insurance Practices Act (Ins. Code, § 790 et seq.) does not supersede or displace insurance-
industry-related claims under the Cartwright Act (Bus. & Prof. Code, §§ 16720-16770) and/or the
Unfair Competition Act (Bus. & Prof. Code, § 17200 et seq.) Simply stated, the issue is whether life
insurance, which was not affected by Proposition 103, the 1988 initiative measure which expressly
declares that other lines of insurance are subject to antitrust and unfair business practice laws (Ins.
Code, § 1861.03, subd. (a)), is exempt from such laws.


We conclude that the decision of the Court of Appeal should be affirmed. Contrary to dictum in
three decisions subsequent to Chicago Title Ins. Co. v. Great Western Financial Corp. (1968) 69
Cal.2d 305 [70 Cal.Rptr. 849, 444 P.2d 481] (Greenberg v. Equitable Life Assur. Society (1973)
34 Cal.App.3d 994, 999, fn. 2 [110 Cal.Rptr. 470]; Liberty Transport, Inc. v. Harry W. Gorst
Co. (1991) 229 Cal.App.3d 417 [280 Cal.Rptr. 159]; Karlin v. Zalta (1984) 154 Cal.App.3d 953
[201 Cal.Rptr. 379]), this court did not hold there that the Legislature had granted the insurance
industry a general exemption from state antitrust and unfair business practices statutes. Rather, the
Legislature intended that rights and remedies available under those statutes were to be cumulative
to the powers the Legislature granted to the Insurance Commissioner to enjoin future unlawful
acts and impose sanctions in the form of license and certificate suspension or revocation when a
member of the industry violates any applicable statute, rule, or regulation. (See, e.g., Ins. Code,
§§ 704, 704.5, 790.05, 790.07, 10433, 10435, 10450.6, 12900 et seq.)
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I. Background
These related petitions for writ of mandate are directed to several counts in the underlying superior
court action by plaintiff Weil Insurance Agency, Inc. (Weil). The defendants are Manufacturers
Life Insurance Company, *264  other insurers, competing insurance brokers, trade associations,
and an officer of one group of competing brokers (defendants). In the counts at issue here,
Weil's complaint asserted statutory causes of action for violation of Business and Professions
Code sections 16720, 16721.5, and 17200, and Insurance Code section 790.03. 1  Business and
Professions Code sections 16720 and 16721.5 are provisions of the Cartwright Act. Business and
Professions Code section 17200 is part of the Unfair Competition Act (UCA). Section 790.03 is
part of the Unfair Insurance Practices Act (UIPA).


1 Unless otherwise indicated, all statutory references are to the Insurance Code.


The complaint alleged 2  that Weil operated a successful insurance brokerage and consulting
business in which it advised attorneys regarding settlement annuities. After Weil disclosed to
those clients the actual costs of such annuities, the defendant insurance companies boycotted
plaintiff's brokerage and conspired to prevent claimants from obtaining the information Weil
provided. Allegedly they did so because the information plaintiff provided to attorneys and injury
victims had an adverse impact on the ability of liability insurance carriers to settle personal
injury claims below their cash settlement value. The complaint alleged that pursuant to the
conspiracy, defendants denied injury victims and their attorneys critical information regarding
annuities used to fund settlement of their claims; boycotted any broker, agent or consultant who
provided information and/or consulting services to injury victims and their attorneys; refused to
appoint brokers and consultants who did provide the information and/or services; prohibited their
brokers, agents and consultants from providing the information and services; falsely disparaged
brokers who did provide the information; gave bogus reasons for not dealing with brokers who
offered consulting services to injury victims and their attorneys; threatened and intimidated brokers
to coerce compliance with their scheme; and caused the trade association (defendant National
Structured Settlements Trade Association) to adopt and enforce rules, guidelines and policies in
furtherance of their scheme.


2 For purposes of this review, we assume that all well-pleaded material allegations of the
complaint are true. (Hendy v. Losse (1991) 54 Cal.3d 723, 727, fn. 2 [1 Cal.Rptr.2d 543,
819 P.2d 1].)


The purpose of these actions was to depress the cost of personal injury settlements below their
cash value. The complaint alleged that, in furtherance of the conspiracy, and in retaliation for
plaintiff's interference with it through its consulting and brokerage practices and efforts to educate
the bar and insurance industry through articles authored by one of plaintiff's senior executives,
defendants boycotted Weil and used coercion, intimidation, threats, and false disparagement of
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Weil to cause structured settlement *265  annuity brokers and agents with whom Weil did business
to discontinue that relationship, and to cause other annuity brokers to refuse all business dealings
with Weil. Plaintiff's settlement annuity business was destroyed as a result of defendants' conduct.


The complaint asserted that the conduct also harmed the public in that it constituted price fixing,
concerted output restriction, and a boycott, all of which were claimed to be per se violations of the
Cartwright Act; its requirement that brokers refrain from dealing with Weil was a per se violation
of the Cartwright Act; it constituted an unreasonable restraint intended to monopolize the business
of insurance in violation of the UIPA; and it therefore involved unlawful, unfair or fraudulent
business practices which violated the UCA.


The trial court sustained defendants' demurrers to Weil's first amended complaint with leave to
amend as to the Cartwright Act causes of action, but overruled the demurrers with respect to the
UCA and UIPA claims. Defendants then petitioned for a writ of mandate to compel the trial court
to sustain the demurrers to those counts and the Court of Appeal issued an order directing the real
party in interest to show cause why the peremptory writ should not issue as prayed.


Weil then filed an amended complaint in which it again attempted to state the Cartwright Act
claims. The life insurance defendants demurred to the second amended complaint on the ground
that the complaint failed to state a cause of action as to those counts. They argued in support
of the demurrers that the Cartwright Act had been superseded in the business of insurance by
Insurance Code section 790.03, a provision of the UIPA. It relied for that claim on Chicago Title
Ins. Co. v. Great Western Financial Corp., supra, 69 Cal.2d 305, 322 (hereafter Chicago Title), and
Greenberg v. Equitable Life Assur. Society, supra, 34 Cal.App.3d 994. The trial court sustained
those demurrers, and Weil petitioned for writ of mandate to compel the court to overrule the
demurrers.


After the Court of Appeal summarily denied Weil's petition, this court granted review and
transferred the matter back to the Court of Appeal with directions to issue an alternative writ.
Although the two petitions had not previously been formally consolidated, the Court of Appeal
joined them for purposes of argument and opinion. (See 9 Witkin, Cal. Procedure (3d ed. 1985)
Appeal, § 539, pp. 528-529; cf. Pacific Legal Foundation v. California Coastal Com. (1982) 33
Cal.3d 158, 165, fn. 3 [188 Cal.Rptr. 104, 655 P.2d 306].) *266


II. The Court of Appeal Opinion
In a thorough and thoughtful review of both the statutory language of the UIPA and its history,
and the terms of the UCA, the Court of Appeal held that the UIPA does not supersede or displace
actions under the Cartwright Act, and that a private cause of action may be stated under the UCA
for violations of the Cartwright Act, but not for violations of the UIPA. We summarize the court's
reasoning below.
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A. Cartwright Act.
The Court of Appeal reasoned that the UIPA was enacted pursuant to the authority of the
McCarran-Ferguson Act, 15 United States Code sections 1011-1015, in order to displace federal
law which might otherwise have governed insurance trade practices, displacing the law of any
state which did not generally proscribe the same industry conduct. 3  In so doing the Legislature
did not intend to shield the industry from otherwise applicable state law. The intent to preserve
existing rights and remedies for unlawful business practices in the insurance industry was clear, as
the Legislature had expressly provided in the UIPA, in section 790.09, that “[n]o order to cease and
desist under [the UIPA] directed to any person or subsequent administrative or judicial proceedings
to enforce the same shall in any way relieve or absolve such person from any administrative action
against the license or certificate of such person, civil liability or criminal penalty under the laws
of this State arising out of the methods, acts or practices found unfair or deceptive.” The original
UIPA bill did not contain this stipulation, and instead preserved only preexisting powers of the
commissioner to enforce penalties, fines or forfeitures (Assem. Bill No. 1530 (1959 Reg. Sess.) §
1; see now § 790.08), 4  but from the first amended version of the bill until its passage, the section
preserving existing remedies had been included. (Assem. Amend. to Assem. Bill No. 1530 (1959
Reg. Sess.) Apr. 8, 1959; Assem. Amend. to Assem. Bill No. 1530 (1959 Reg. Sess.) May 6, 1959;
*267  Sen. Amend. to Assem. Bill No. 1530 (1959 Reg. Sess.) June 11, 1959; Stats. 1959, ch.
1737, § 1, p. 4191.)


3 Section 790 expresses that intent: “The purpose of this article is to regulate trade practices
in the business of insurance in accordance with the intent of Congress as expressed in the
Act of Congress of March 9, 1945 (Public Law 15, Seventy-ninth Congress), by defining,
or providing for determination of, all such practices in this State which constitute unfair
methods of competition or unfair or deceptive acts or practices and by prohibiting the trade
practices so defined or determined.”


4 Section 790.08: “The powers vested in the commissioner in this article shall be additional
to any other powers to enforce any penalties, fines or forfeitures, denials, suspensions or
revocations of licenses or certificates authorized by law with respect to the methods, acts
and practices hereby declared to be unfair or deceptive.”


It is probable that the inclusion of section 790.09 reflected the understanding of the Legislature
that adoption of the UIPA would make no change in existing law. The Legislative Analyst stated
in an analysis of the UIPA bill that it “makes no substantive change in existing law.” (Ops. Legis.
Analyst, Analysis of Assem. Bill No. 1530 (May 20, 1959) p. 1.)


Moreover, the Court of Appeal observed, the Legislature had included specific provisions
exempting specified classes of insurance from other laws. (E.g., §§ 795.7 [senior citizens health
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insurance], 1860.1 [casualty insurance rates], 11758 [workers' compensation], 12414.26 [title
insurance].) Had the UIPA created a general exemption of insurance from the Cartwright Act and
other laws, none of these provisions would have been necessary. Since the Legislature thereby
demonstrated that it was aware of the need to create an exemption, and did not do so for other
classes of insurance, the UIPA did not displace existing rights and remedies for unlawful business
practices in the insurance industry, among them the Cartwright Act. Finding such displacement
would necessarily be to find a pro tanto repeal of the Cartwright Act notwithstanding the rule
that such repeals are disfavored and will be recognized only when the circumstances reflect a
clear legislative intent to do so. (See Roberts v. City of Palmdale (1993) 5 Cal.4th 363, 379 [20
Cal.Rptr.2d 330, 853 P.2d 496]; Kennedy Wholesale, Inc. v. State Bd. of Equalization (1991) 53
Cal.3d 245, 249 [279 Cal.Rptr. 325, 806 P.2d 1360]; Western Oil & Gas Assn. v. Monterey Bay
Unified Air Pollution Control Dist. (1989) 49 Cal.3d 408, 419-420 [261 Cal.Rptr. 384, 777 P.2d
157]; Hays v. Wood (1979) 25 Cal.3d 772, 784 [160 Cal.Rptr. 102, 603 P.2d 19]; Fuentes v. Workers'
Comp. Appeals Bd. (1976) 16 Cal.3d 1, 7 [128 Cal.Rptr. 673, 547 P.2d 449].)


B. UCA.
The Court of Appeal recognized that the UIPA does not create a private right of action for violations
of its provisions (Moradi-Shalal v. Fireman's Fund Ins. Companies (1988) 46 Cal.3d 287 [250
Cal.Rptr. 116, 758 P.2d 58] (Moradi-Shalal)), and that a plaintiff may not “plead around” that
limitation by casting a cause of action based on a violation of the UIPA as one brought under the
UCA. The Court of Appeal upheld the overruling of defendants' demurrers to the UCA cause of
action, however, reasoning that a UCA cause of action may be predicated on a violation of the
Cartwright Act. That followed because the UCA defines “unfair competition” as any “unlawful,
*268  unfair or fraudulent business act or practice” (Bus. & Prof. Code, § 17200), and permits
any person to sue for injunctive and restitutionary relief for such conduct on behalf of the general
public. (Bus. & Prof. Code, §§ 17204, 17203.) A violation of the Cartwright Act is such a practice.
(People v. National Association of Realtors (1981) 120 Cal.App.3d 459, 473-475 [174 Cal.Rptr.
728], later app. (1984) 155 Cal.App.3d 578 [202 Cal.Rptr. 243]; B.W.I. Custom Kitchen v. Owens-
Illinois, Inc. (1987) 191 Cal.App.3d 1341, 1348, fn. 6 [235 Cal.Rptr. 228].)


III. Discussion
Defendants contend that the Court of Appeal erred. Simply stated, their position is that, except to
the extent that Proposition 103 applies, the insurance industry is exempt from any antitrust and
unfair business practices legislation other than the UIPA. Therefore, insurers are subject only to
the regulatory authority of the Insurance Commissioner and there is no private right of action
to redress injuries brought about by combinations in restraint of trade and other unfair business
practices in the insurance industry. They argue that in Chicago Title and all subsequent cases the
courts have consistently held that the Cartwright Act does not apply to insurance industry practices,
that stare decisis counsels adherence to those decisions, and that the Chicago Title decision and
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its progeny have been ratified by subsequent legislation, including Proposition 103. They also
argue that the Court of Appeal has misconstrued section 790.09, the UIPA provision which the
court held preserves existing rights and remedies. That section, they argue, establishes only that
administrative cease-and-desist orders do not preclude other administrative action related to the
same conduct. Finally, they claim that permitting a UCA action for an unfair insurance practice that
is prohibited by the UIPA would “seriously compromise” this court's holding in Moradi-Shalal,
supra, 46 Cal.3d 287, that there is no private cause of action for violations of section 790.03 even
if the conduct also constitutes a violation of the Cartwright Act.


A. Chicago Title.
In reaching its conclusion that, in section 790.09, the UIPA expressly preserved remedies for
unlawful conduct in the insurance industry which existed at the time the UIPA was adopted, the
Court of Appeal rejected defendants' argument that this court in fact held in Chicago Title that
the UIPA exempted insurance from the Cartwright Act and other antitrust related remedies, a
proposition which Greenberg v. Equitable Life Assur. *269  Society, supra, 34 Cal.App.3d 994
(Greenberg) states was the holding of Chicago Title. The Court of Appeal expressed the view that
the statement in Chicago Title on which defendants relied was dictum, and found it to be neither
compelling nor persuasive authority.


The language in Chicago Title to which defendants and the Court of Appeal refer appears,
italicized, in this passage: “The Cartwright Act, as previously mentioned, is similar in spirit
and substance to the federal legislation encompassed by the Sherman (15 U.S.C.A. §§ 1-7) and
Clayton Acts (15 U.S.C.A. §§ 12-27). Private individuals, businesses, or corporations have, in the
absence of express statutory authority, no standing to enforce such regulatory statutes. (Cf. Show
Management v. Hearst Publishing Co., 196 Cal.App.2d 606, 612-616 [16 Cal.Rptr. 731]; West
Coast Poultry Co. v. Glasner, 231 Cal.App.2d 747 [42 Cal.Rptr. 297]; Hudson v. Craft, 33 Cal.2d
654 [204 P.2d 1, 7 A.L.R.2d 696].) The Cartwright Act however follows federal policy which
expressly contemplates private civil litigation based upon statutes regulating antitrust and unfair
trade practices, including illegitimate pricing practices. (Bus. & Prof. Code, §§ 17040-17051.)


“These statutes and the common law which once constituted the ‘protection of the public against
combinations in restraint of the insurance trade’ (Speegle v . Board of Fire Underwriters, 29
Cal.2d 34, 45 [172 P.2d 867]) are now expressly superseded and contravened by the specific
provisions of the Insurance Code. Counts three (secret rebate), four (discriminatory pricing) and
seven (unlawful rebate) clearly concern the regulation of rates charged by title insurers and title
companies, and rate regulation has traditionally commanded administrative expertise applied to
controlled industries. (Ins. Code §§ 12404-12412; County of Placer v. Aetna Cas. etc. Co., 50
Cal.2d 182 [323 P.2d 753]; Division of Labor Law Enforcement v. Moroney, 28 Cal.2d 344 [170
P.2d 3].)” (Chicago Title, supra, 69 Cal.2d 305, 322-323, italics added.)
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Defendants argue that the italicized statement is not dictum and that, properly understood, Chicago
Title held that Cartwright Act remedies for boycotts and other unlawful practices in the insurance
industry had been superseded by the UIPA in section 790.03, subdivision (c). We need not decide
here whether the passage to which the Court of Appeal referred was dictum or a holding of the
court, however, as the passage did not refer to the UIPA. The Insurance Code provisions which
Chicago Title cited are not part of the UIPA and are not in issue here.


Even assuming arguendo that the reference in Chicago Title to the superseding impact of Insurance
Code provisions was not dictum, the holding was far narrower than defendants suggest. *270


Consideration of the nature of the action in Chicago Title is crucial to understanding that case. It
arose on demurrers to the various causes of action stated by the plaintiffs. They sought injunctive
relief and damages for unfair trade practices and combinations in restraint of trade, including
a boycott of the plaintiffs' business. Plaintiffs were “underwritten title companies” that did title
searches and examinations and prepared certificates or abstracts of title for title insurers, and
delivered the title insurance polices issued by the insurers. (See § 12402.) In the counts at issue in
the decision, plaintiffs alleged that the defendants 5  violated antitrust laws, and engaged in price
discrimination and unfair trade practices. They accused the defendants of conspiring to provide
rebates in order to induce customers to transfer business to defendants.


5 The named defendants were: Lehman Brothers, an investment firm; Great Western Financial
and Financial Corporation of America, financial holding companies owned by Lehman
Brothers; Great Western Savings and Loan Association; Security Title Insurance Company;
American Title Company; Summit Title Company; and Sherwood Escrow Company. Many
of these defendants were not engaged in the insurance industry and thus did not hold
certificates and/or licenses which the commissioner could revoke. The commissioner does
have the power to seek an injunction against anyone who is violating or about to violate any
provisions of the Insurance Code or regulations issued thereunder. (§ 12928.6.)
Plaintiffs competed directly with Summit Title Company and American Title Company for
the business of title insurance companies.


After explaining that the counts directed to insurance rates could not state a cause of action because
specific provisions of the Insurance Code (which are not part of the UIPA) gave the Insurance
Commissioner authority over rates, the court went on to say that several other counts did not state
a cause of action and that the factual allegations failed to support the charge. The Court of Appeal
concluded for that reason that Chicago Title held only that the allegations of the complaint were
insufficient, and that we had not held that the UIPA superseded the Cartwright Act insofar as
insurance industry practices are concerned.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=Ieb41c4bafab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Manufacturers Life Ins. Co. v. Superior Court, 10 Cal.4th 257 (1995)
895 P.2d 56, 41 Cal.Rptr.2d 220, 1998-1 Trade Cases P 72,195


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 13


This court adopted, with modifications, the decision of the Court of Appeal in Chicago Title.
Defendants argue that the court necessarily had the UIPA in mind when it stated that the Cartwright
Act had been superseded by the specific provisions of the Insurance Code and that the statement
referred to all of the counts of the complaint that were directed to insurance company defendants.
They base their argument on a passage in the Court of Appeal opinion which, they assert, addressed
the jurisdiction of the Insurance Commissioner. This court deleted that passage when it adopted
the opinion of the Court of Appeal in Chicago Title, however.


Apart from the impropriety of citing and relying on a vacated Court of Appeal opinion, this
argument necessarily lacks merit. The opinion of this *271  court in Chicago Title is the sole
source of decision and the reasoning underlying the decision. Moreover, deletion of a passage from
a Court of Appeal opinion that is adopted by this court may reflect this court's unwillingness to
adopt the view of the Court of Appeal on the deleted matter.


Defendants also argue that this court's analysis of the adequacy of the allegations of the Chicago
Title complaint to state Unfair Practices Act (Bus. & Prof. Code, § 17000 et seq.) violations
in counts unrelated to ratemaking addressed only claims made against defendants who were
not insurance companies. Therefore, that discussion does not imply that in other circumstances
a cause of action for conduct made unlawful by statutes other than the UIPA could be stated
against an insurer subject to that act. The discussion in point involved two counts alleging a
boycott: “Appellants contend in counts six and eight that the conduct of the Sherwood and Great
Western groups, respectively, infringes Business and Professions Code section 17046 [part of the
Unfair Practices Act]. The attempted application of this section to the facts evidences appellants'
misinterpretation of the nature of a boycott. The allegation of boycott cannot be supported in
this instance because everyone has the unrestricted right to select customers and sources of
supply. (Bus. & Prof. Code, § 17042; A.B.C. Distributing Co. v. Distillers Distributing Corp.,
154 Cal.App.2d 175, 189 [316 P.2d 71].) There is not, and could not be an allegation that it is
unreasonable for Sherwood to buy through Summit, or for Great Western Financial to require its
subsidiaries in the saving and loan or escrow business to engage the services of the title company
in which it likewise has an interest. Not only are vertical distribution agreements in this instance
contemplated by the Insurance Code, but ‘it seems clear to us that vertical integration, as such
without more, cannot be held violative of the Sherman Act.’ [Citation.] Neither do exclusive
dealing arrangements constitute boycotts ....” (Chicago Title, supra, 69 Cal.2d 305, 323-324.)


This passage contemplates the possibility of a Cartwright Act or Unfair Practices Act claim, and
rejects the claim stated by plaintiffs only because the facts alleged did not constitute a violation
of either act.


Defendants' argument that these counts were not directed against insurance companies and that
the discussion anticipates Cartwright Act or Unfair Practices Act claims only against persons
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or entities that are not engaged in the business of insurance is not supported by the opinion.
The “Sherwood group” to which the court referred included both Summit Title Company and
Sherwood Escrow Company. (Chicago Title, supra, 69 Cal.2d 305, 318.) Summit, an underwritten
title company (§ 12340.5 [former § 12402]) was *272  subject to licensing and regulation under
provisions of the Insurance Code. (§ 12389.2 [former § 12396, added by Stats. 1965, ch. 361, §
2, p. 1467].)


Therefore, if the Chicago Title statement the Court of Appeal here deemed dictum was instead a
holding of this court, the holding was much narrower than defendants claim. The court said only
that sections of the Insurance Code that are not part of the UIPA superseded other antitrust and
unfair competition laws insofar as they might apply to conduct related to rates and ratemaking
which are governed by specific provisions of the Insurance Code that authorize some practices and
as to others gave the Insurance Commissioner authority to determine the propriety of the conduct.
None of the Insurance Code provisions cited by the court in Chicago Title is part of the UIPA and
this court did not mention the UIPA in the Chicago Title opinion. Nor did the court say that in
section 790.09 the UIPA reflects legislative intent to displace remedies created by the Cartwright
Act or other statutes directed to unfair trade practices.


Had the court concluded in Chicago Title that the UIPA displaced preexisting legislation in the
field and that the insurance industry was thereby exempted from antitrust and other unfair business
practices remedies applicable to other industries, there would have been no need to explain in
detail, as the court did (Chicago Title, supra, 69 Cal.2d at pp. 324-325), why the allegations
supporting the remaining counts of the complaint were insufficient for other reasons to state causes
of action under the Cartwright Act or the Unfair Practices Act. 6


6 Possibly the most telling rebuttal to defendants' claim that Chicago Title held that antitrust
and unfair competition statutes other than the UIPA did not apply to the insurance industry
is found by negative implication in the dissent of Justice Mosk. (Chicago Title, supra, 69
Cal.2d 305, 328 (dis. opn. of Mosk, J.).) In that dissent, Justice Mosk disagreed with the
court's conclusion that the complaint did not state a cause of action under the Cartwright Act.
The reasoning is directed exclusively to the allegations necessary to plead such a cause of
action. Had the court held that the Cartwright Act was superseded by the UIPA, as defendants
argue, the absence from the dissent of any reference to or acknowledgment of that holding
would be quite remarkable.
Moreover, had the majority held that the UIPA precluded any Cartwright Act claim, the
opinion would certainly have responded to the dissent by observing that in light of the
holding on the effect of the UIPA, the adequacy of the allegations pleading those causes of
action was irrelevant.


B. Legislative history and administrative construction of the UIPA.
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(1a) Defendants offer a construction of section 790.09 which, they argue, demonstrates that in
adopting the UIPA, the Legislature intended that only the Insurance Commissioner be authorized
to remedy unlawful conduct *273  by insurance companies. They argue that in providing that
a cease-and-desist order does not relieve a person of civil or criminal liability, section 790.09
simply gives nonpreclusive effect to administrative cease and desist orders that are followed by
further action by the Insurance Commissioner, and the section has no relevance to the issues in this
case. In their view section 790.09 means only that the issuance of a cease and desist order by the
Insurance Commissioner does not preclude other action by the commissioner directed to the same
impermissible trade practice. Defendants argue that the Court of Appeal erred in its construction of
section 790.09 when that court concluded that the section stated that the commissioner's issuance
of a cease and desist order shall not “obstruct or impede” the imposition of civil liability or
criminal penalties. They perceive a crucial difference in the actual language of the statute which
provides that such orders do not “relieve or absolve” a person from imposition of civil liability
or criminal penalties. That distinction, defendants claim, precludes viewing section 790.09 as a
“savings clause” and demonstrates that its purpose is merely to provide that cease and desist orders
do not have a preclusive effect.


We agree that the definitions of the words used in the two phrases differ. (2) “Absolve” is defined
as “to set free from an obligation or the consequences of guilt.” (Webster's New Collegiate Dict.
(1981) p. 969.) ( 3) “Obstruct” means “to block or close up by an obstacle,” ( 4) while “impede”
means “to interfere with or slow the progress of.” (Id. at p. 570.) ( 1b) We fail to find in those
distinctions the crucial difference noted by defendants and do not agree with defendants that
“relieve or absolve” is beyond question language of res judicata and claim preclusion. Defendants
cite no statute or case using those terms in reference to res judicata and claim preclusion and
we are aware of none. The definition of “relieve and absolve” offered by defendants leads us to
the same conclusion reached by the Court of Appeal. The issuance of a cease-and-desist order
enjoining future unlawful conduct does not free the offender from the civil obligation or criminal
guilt incurred as a result of the unlawful conduct he has engaged in prior to issuance of the order.


Defendants offer no satisfactory answer to the observation of the Court of Appeal that
as defendants construe section 790.09, its reference to civil and criminal liability becomes
meaningless. The section provides that a ceaseand-desist order to a person does not “relieve or
absolve such person from any administrative action against the license or certificate of such person,
civil liability or criminal penalty under the laws of this State arising out of the methods, acts or
practices found unfair or deceptive.” (Italics added.) The Insurance Commissioner has no power
to initiate a criminal proceeding *274  against, or an action to impose civil liability on, a person
who engages in unfair trade practices. The authority of the commissioner is limited to enjoining
future unlawful conduct and suspending or revoking a license or certificate. (Shernoff v. Superior
Court (1975) 44 Cal.App.3d 406, 409 [118 Cal.Rptr. 680].)
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That part of section 790.09 which preserves civil and criminal liability would be meaningless
if defendants' proposed construction of the section were accepted. Well-established canons of
statutory construction preclude a construction which renders a part of a statute meaningless or
inoperative. In the construction of a statute or instrument, the office of the judge is simply to
ascertain and declare what is in terms or in substance contained therein, not to insert what has been
omitted, or to omit what has been inserted; and where there are several provisions or particulars,
such a construction is, if possible, to be adopted as will give effect to all. (Code Civ. Proc., §
1858.) Pursuant to this mandate we must give significance to every part of a statute to achieve the
legislative purpose. (Schwab v. Rondel Homes, Inc. (1991) 53 Cal.3d 428, 435 [280 Cal.Rptr. 83,
808 P.2d 226]; J. R. Norton Co. v. Agricultural Labor Relations Bd. (1979) 26 Cal.3d 1, 36-37
[160 Cal.Rptr. 710, 603 P.2d 1306].)


Not only is the construction defendants suggest inconsistent with the language of section 790.09,
but a conclusion that the Legislature intended by section 790.09 to displace Cartwright Act, Unfair
Practices Act, and UCA remedies would be contrary to consistent administrative construction of
the act and available legislative history. It would also be contrary to the conclusion of courts of
other states which have adopted the same or similar legislation in order to take advantage of the
McCarran-Ferguson Act exemption from application of the federal law that existing rights and
remedies are preserved by this provision.


The Cartwright Act (Stats. 1941, ch. 526, § 1, p. 1834) and the Unfair Practices Act (Bus. & Prof.
Code, § 17000 et seq., also added by Stats. 1941, ch. 526, § 1, p. 1834) predate the UIPA (Stats.
1959, ch. 1737, § 1, p. 4191). The Legislature was aware that almost all of the practices which the
UIPA prohibits in section 790.03 and defines as “unfair methods of competition and unfair and
deceptive acts or practices in the business of insurance” were already proscribed under those acts. 7


When the UIPA was introduced as Assembly Bill No. 1530 in 1958, its acknowledged purpose
was to preclude *275  federal jurisdiction over the business of insurance. Section 790 states that
purpose: “The purpose of this article is to regulate trade practices in the business of insurance
in accordance with the intent of Congress as expressed in the Act of Congress of March 9, 1945
(Public Law 15, Seventy-ninth Congress), by defining, or providing for the determination of, all
such practices in this State which constitute unfair methods of competition or unfair or deceptive
acts or practices and by prohibiting the trade practices so defined or determined.” Lower courts
have repeatedly recognized that the purpose of the UIPA is to displace federal law, not existing
state law in the field of antitrust and unfair competition. (See, e.g., Karlin v. Zalta, supra, 154
Cal.App.3d 953, 966; American Internat. Group, Inc. v. Superior Court (1991) 234 Cal.App.3d
749, 756-758 [285 Cal.Rptr. 765].)


7 Records of the Insurance Commissioner of which the Court of Appeal took judicial notice
reflect that in a memorandum to the Insurance Commissioner at the time Assembly Bill No.
1530 was introduced, his chief assistant advised that the acts proscribed by the bill were
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covered by other statutes, and in particular the acts of boycott, threat, or intimidation were
proscribed by the Cartwright Act. The chief assistant expressed concern that notwithstanding
other sections of the UIPA, it could be construed to preclude use of the sanctions available
under existing law. That concern led to the inclusion of section 790.09 in the proposed
legislation.


Moreover, as the Court of Appeal recognized, nothing in the history of the UIPA reflects legislative
intent to bring about a pro tanto repeal of the Cartwright Act or the UCA.


At the time the bill was passed the Legislative Analyst expressed the view that adoption of the UIPA
made no change in existing law, stating: “The bill makes no substantive change in existing law as
the insurance commissioner has in the past regulated such matters under his general powers.” (Ops.
Legis. Analyst, Analysis of Assem. Bill No. 1530 (May 20, 1959) p. 1.) That this understanding
of the UIPA was shared by the Legislature is confirmed by that body's enactment of the specific
exemptions from antitrust legislation noted above, exemptions that would have been unnecessary
had the UIPA effected a blanket exemption of the insurance industry from the rights and remedies
available under the Cartwright Act, UCA and other legislation. 8  *276


8 The Insurance Commissioner, whose office proposed inclusion of section 790.09 in the UIPA
to ensure that existing remedies would be preserved, continues to take the position that the
Legislature did not intend, by adoption of the UIPA, to supersede the Cartwright Act or
any other state laws. Appearing as amicus curiae in support of plaintiff, the commissioner
expresses his belief that regulatory enforcement by his office is complementary to the
Cartwright Act and the UCA. Both the commissioner and the California District Attorneys
Association, which also appears as amicus curiae, express the belief that the public interest
is served by vigorous enforcement of all three statutes. The California District Attorneys
Association asserts that actions under the UCA have become the principal law enforcement
instrument of prosecutors in the areas of consumer protection and unfair competition, with
more than 200 such actions being prosecuted annually. The UCA is also the basis for
prosecutions brought to supplement provisions of the Health and Safety Code and the Labor
Code to remedy public health and sanitation and public safety violations, and its use to
supplement other provisions of law has been upheld repeatedly. (See, e.g., People v. McKale
(1979) 25 Cal.3d 626, 632 [159 Cal.Rptr. 811, 602 P.2d 731]; People v. Los Angeles Palm,
Inc. (1981) 121 Cal.App.3d 25, 33 [175 Cal.Rptr. 257]; People v. Casa Blanca Convalescent
Homes, Inc. (1984) 159 Cal.App.3d 509 [206 Cal.Rptr. 164, 53 A.L.R.4th 661].)


As the Court of Appeal noted, section 790.09 was patterned after a draft of the Model Unfair
Insurance Practices Act proposed by the National Association of Insurance Commissioners
(NAIC) (exhibit B to Rep. of Joint Com. on Federal Legislation, etc. (Jan. 24, 1947) § 8(d);
Proceedings, 78th Ann. Sess., NAIC (1947)) p. 398), 9  and has been construed in other states which
have adopted the same or substantially similar statute as preserving remedies already available
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at the time the UIPA was adopted in those states. (See Attorney General of Tex. v. Allstate Ins.
Co. (Tex.App. 1985) 687 S.W.2d 803, 805; Application of Kusher (1981) 108 Misc. 2d 329 [437
N.Y.S.2d 889, 890-891]; Fischer, etc. v. Forrest T. Jones & Co. (Mo. 1979) 586 S.W.2d 310, 313,
315; Dodd v. Commercial Union Ins. Co. (1977) 373 Mass. 72 [365 N.E.2d 802, 805]; Correa
v. Pennsylvania Mfrs. Ass'n. Ins. Co. (D.Del. 1985) 618 F.Supp. 915, 926; Grand Ventures, Inc.
v. Whaley (Del.Super.Ct. 1992) 622 A.2d 655, 664; Mead v. Burns (1986) 199 Conn. 651 [509
A.2d 11, 18]; Skinner v. Steele (Tenn.App. 1987) 730 S.W.2d 335, 337-338; Hardy v. Pennock Ins.
Agency, Inc. (1987) 365 Pa. Super. 206 [529 A.2d 471, 479]; St. ex rel. Stratton v. Gurley Motor
Co. (1987) 105 N.M. 803 [737 P.2d 1180, 1183]; Phillips v. Integon Corp. (1984) 70 N.C.App.
440 [319 S.E.2d 673, 675]; Grams v. Boss (1980) 97 Wis.2d 332 [294 N.W.2d 473, 480].) 10  By
contrast, no court has construed a version of section 790.09 in the manner suggested by defendants
as intended only to avoid a possible res judicata effect of “merger” of other administrative remedies
into an action leading to a cease-and-desist order.


9 The request of plaintiff that this court take judicial notice of this and other materials related to
the adoption of the UIPA, much of which was considered by the Court of Appeal, is granted.
Pursuant to Evidence Code section 459, a reviewing court must take judicial notice of any
matter that was properly noticed by the trial court or of which the trial court was required
to take notice under Evidence Code section 451. The reviewing court may also take judicial
notice of matters specified in Evidence Code section 452.


10 Illinois, New Jersey, and Washington have enacted express exemptions from state antitrust
law for those activities of insurers which are regulated by their insurance commissioners
and/or authorized by statute. (Ill. Rev. Stat. ch. 38, par. 60-5 (1969); N.J. Stat. Ann. § 56:9-5,
subd. (b)(4); Wash. Rev. Code § 19.86.170; see B & L Pharmacy, Inc. v. Metropolitan Life
Ins. Co. (1970) 46 Ill.2d 1 [262 N.E.2d 462]; Washington Osteo. Med. Ass'n v. King Co. Med.
S. Corp. (1970) 78 Wn.2d 577 [478 P.2d 228].)


(5) The presumption against finding a pro tanto repeal of a statute in the enactment of subsequent
legislation on the subject is so strong that the court will do so only if the later statute revises the
earlier in a manner that *277  necessarily implies legislative intent to substitute the new statute
for the older. (Roberts v. City of Palmdale, supra, 5 Cal.4th 363, 379.) ( 1c) Neither the language
of the UIPA nor its history suggests that the Legislature intended by its enactment to abolish the
Cartwright Act and UCA remedies for conduct which the UIPA also proscribes.


C. Stare decisis.
(6a),( 7) Invoking the principles of stare decisis, defendants next argue that the court should not
depart from the construction of the UIPA that courts have followed since this court's decision
in Chicago Title. As we have explained above, however, the court did not construe the UIPA or
section 790.09 of that act in Chicago Title, and has never held that the UIPA created a wholesale
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exemption from the Cartwright Act and UCA remedies for the insurance industry. Those acts do
not create such an exemption, and, since the state scheme of regulation of the insurance industry is
not wholly inconsistent with their application, no exemption may be implied. (Cianci v. Superior
Court (1985) 40 Cal.3d 903, 922 [221 Cal.Rptr. 575, 710 P.2d 375].)


(6b) Defendants also rely on the Court of Appeal interpretation of Chicago Title in Greenberg,
supra, 34 Cal.App.3d 994, 999, footnote 2, which, they assert, was accepted by this court in Royal
Globe Ins. Co. v. Superior Court (1979) 23 Cal.3d 880 [153 Cal.Rptr. 842, 592 P.2d 329] (Royal
Globe). Defendants recognize that Royal Globe was overruled in Moradi-Shalal, but argue that
Moradi-Shalal did not address the claimed insurance industry exemption from antitrust and unfair
competition laws, an exemption which, they assert, other courts have continued to recognize since
Moradi-Shalal was decided.


In Greenberg, supra, 34 Cal.App.3d 994, the plaintiff sought to state a cause of action under
section 770 11  on behalf of himself and a similarly situated class. The complaint alleged that the
defendant insurance company, as security for the balance on home loans it made, required the
borrower to *278  obtain from the company a policy of whole life insurance equal to the loan
balance. It was alleged that comparable insurance was available from other insurance companies
at a lower premium and that the “tie-in sale” violated section 770. On plaintiff's appeal after the
trial court had sustained a demurrer without leave to amend, the Court of Appeal held that while
no cause of action had been stated under that section, leave to amend should have been granted as
it appeared that plaintiff could state a UIPA cause of action under subdivision (c) of section 790.03
for an unfair business practice as that subdivision should be construed in light of similar statutes
prohibiting activities in restraint of trade. In an accompanying footnote the Greenberg court stated:
“In Chicago Title Ins. Co. v. Great Western Financial Corp., 69 Cal.2d 305 [70 Cal.Rptr. 849,
444 P.2d 481], our Supreme Court, in dealing with a demurrer to a complaint alleging restraint
of trade by an insurance company, stated that the Cartwright Act which encompasses the general
antitrust law of California is ‘expressly superseded and contravened by the specific provisions of
the Insurance Code.’ (69 Cal.2d at p. 322.)” (Greenberg, supra, 34 Cal.App.3d 994, 999, fn. 2.)


11 Section 770: “No person engaged in the business of financing the purchase of real or personal
property or of lending money on the security of real or personal property and no trustee,
director, officer, agent or other employee, or affiliate of, any such person shall require, as
a condition precedent to financing the purchase of such property or to loaning money upon
the security thereof, or as a condition prerequisite for the renewal or extension of any such
loan or for the performance of any other act in connection therewith, that the person from
whom such purchase is to be financed or to whom the money is to be loaned or for whom
such extension, renewal or other act is to be granted or performed negotiate any insurance
or renewal thereof covering such property through a particular insurance agent or broker.”
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Contrary to defendants' characterization of our discussion of Greenberg in Royal Globe, supra,
23 Cal.3d 880, we did not state there that the Greenberg court had correctly interpreted
Chicago Title as precluding application of the Cartwright Act to all forms of anticompetitive
conduct by insurers. Our opinion said only that the Greenberg court had “determined that the
general antitrust prohibitions of the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.) were
inapplicable to insurance companies and that only section 790.03 prohibits insurers from engaging
in anticompetitive activity.” (Royal Globe, supra, 23 Cal.3d 880, 886-887.) That statement was
made in response to an argument that section 790.09 did not provide affirmative authority for filing
a civil action for violation of the UIPA. We said that this argument was contrary to the Greenberg
holding that section 790.03 did afford the basis for a civil suit. We did not hold, as defendants
claim, that the Greenberg interpretation of Chicago Title was correct. That question was not before
us in Royal Globe.


Defendants' claim that the Greenberg interpretation of Chicago Title has been “affirmed by all
subsequent case authorities” does not withstand examination. Other than Moradi-Shalal, supra,
46 Cal.3d 287, which, as we have explained, does not approve the Greenberg interpretation,
defendants cite only three cases in support of that proposition. None does so. The court quoted
the Greenberg statement in Karlin v. Zalta, supra, 154 Cal.App.3d 953, but in Karlin the court
concluded that plaintiffs' claims were not governed by the Insurance Code and, as defendants
concede, the plaintiffs *279  did not state a Cartwright Act claim. Thus, the court had no occasion
to apply the Greenberg formulation of Chicago Title. In Liberty Transport, Inc. v. Harry W. Gorst
Co., supra, 229 Cal.App.3d 417, disapproved on other grounds in Adams v. Murakami (1991) 54
Cal.3d 105, 116 [284 Cal.Rptr. 318, 813 P.2d 1348], the court stated in dictum that only the UIPA
prohibits anticompetitive behavior by an insurer, citing Greenberg. (229 Cal.App.3d at p. 432.)
There, however, the court acknowledged that because Moradi-Shalal had only limited retroactivity,
the case was governed by Royal Globe. (229 Cal.App.3d at p. 426, fn. 1.) The actual holding was
that the statute of limitations did not bar the section 790.03 cause of action stated by the plaintiff.


Maler v. Superior Court (1990) 220 Cal.App.3d 1592 [270 Cal.Rptr. 222] affords no more support
to defendants. The opinion does not mention either Chicago Title or Greenberg, holding only that
the adoption of sections 1861.03 and 1861.10 as part of Proposition 103 at the November 8, 1988,
election did not restore or create private causes of action under section 790.03. 12


12 Contrary to defendants' assertion, Maler v. Superior Court, supra, 220 Cal.App.3d 1592,
did not uphold the sustaining of a demurrer to a UCA cause of action. The trial court had
overruled that demurrer (id. at p. 1596) and the only issue before the Maler court was whether
the court erred in sustaining a demurrer to a cause of action for violation of section 1861.03,
the section added by Proposition 103 which states that the insurance industry is subject to
antitrust and unfair business practices laws. (220 Cal.App.3d at p. 1595.)
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Nor has this court, or any other, accepted defendants' argument that the UIPA exempts insurance
companies from other state antitrust laws or from civil liability for anticompetitive conduct. 13


The act itself contains no such exemption and, in the only case in which this court has considered
that question, we held that the insurance industry is not exempt from Cartwright Act claims.
(Speegle v. Board of Fire Underwriters (1946) 29 Cal.2d 34, 45-46 [172 P.2d 867].) As the Court
of Appeal recognized, Royal Globe and Greenberg recognized such liability, holding only that
the statutory authority for a civil action was found in the UIPA, not the Cartwright Act. We
have since held in Moradi-Shalal, supra, 46 Cal.3d 287, 304-305, that neither section 790.03
nor section 790.09 creates the basis for a private cause of action, but that insurance companies
do have civil liability for such conduct. The Court of Appeal below correctly understood that
“Moradi-Shalal marks a return to the fundamental principle that the UIPA, like all statutes, is to
be applied according to its terms. Its language neither creates new private rights nor destroys old
ones. This was the view of Justice Richardson [] [who, in his *280  dissent,] wrote that section
790.09 ‘preserves any preexisting civil or criminal liability which the insurer might face under
other statutory or decisional law.’ (Royal Globe, supra, 23 Cal.3d at p. 893 ...).” This court did
not, as defendants argue, hold in Moradi-Shalal that insurers are subject to common law, but not
statutory, civil liability for anticompetitive activities and unfair business practices. We said, with
respect to third parties and insured who had no cause of action under section 790.03 for bad faith
refusal to settle: “[C]ourts retain jurisdiction to impose civil damages or other remedies against
insurers in appropriate common law actions, based on such traditional theories as fraud, infliction
of emotional distress, and (as to the insured) either breach of contract or breach of the implied
covenant of good faith and fair dealing.” (Moradi-Shalal, supra, 46 Cal.3d 287, 304-305.) Bad
faith refusal to settle is not conduct encompassed by the Cartwright Act. Whether statutory causes
of action under the Cartwright Act and the UCA may be stated against an insurance company was
not an issue in Moradi-Shalal which, in the context of bad faith refusal to settle claims, overruled
Royal Globe Ins. Co., supra, 23 Cal.3d 880, and confirmed that section 790.03, subdivision (h),
was not the source of a private right of action against an insurer for that conduct.


13 Defendants appear to argue both that the insurance industry is exempt from antitrust
regulation generally and that no private civil remedy for such conduct exists.


Addressed in this context, defendants' argument that stare decisis principles mandate adherence to
Chicago Title must fail. First and foremost, Chicago Title did not hold that the UIPA supersedes
and displaces the Cartwright Act and UCA prohibitions on anticompetitive activities and unfair
business practices by insurers. Second, we have never held that the insurance industry is exempt
from antitrust and unfair competition laws or that it enjoys immunity from civil liability for
such conduct. Finally, even were we to accept defendants' argument that the UIPA and section
790.03 supplant the Cartwright Act and UCA, and assuming Chicago Title could be read as
holding that section 790.09 permits only administrative sanctions for anticompetitive activities and
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unfair business practices proscribed by the UIPA, principles of stare decisis would not preclude
reconsideration of that conclusion.


Subdivision (c) of section 790.03 includes among the unfair methods of competition and unfair and
deceptive acts or practices in the business of insurance it describes: “Entering into any agreement
to commit, or by any concerted action committing, any act of boycott, coercion or intimidation
resulting in or tending to result in unreasonable restraint of, or monopoly in, the business of
insurance.” This broad prohibition of anticompetitive activities and unfair business conduct alone
demonstrates that defendants may not claim justifiable reliance on a right to engage in such
unlawful conduct. A *281  belief that only administrative sanctions are available to deter or
punish such conduct is not equivalent to a justifiable belief that the conduct is permissible. Thus,
defendants have no basis for arguing that under their interpretation of Chicago Title, they were
free to engage in concerted action that tended to result in an unreasonable restraint of trade.


“[T]he doctrine of stare decisis ‘is based on the assumption that certainty, predictability and
stability in the law are major objectives of the legal system; i.e., that parties should be able to
regulate their conduct and enter into relationships with reasonable assurance of the governing
rules of law.’ (9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, § 758, p. 726, and see cases
cited.)” (Moradi-Shalal, supra, 46 Cal.3d 287, 296.) Even if defendants believed the Cartwright
Act and UCA did not apply to an insurer, however, they would be bound to conform their conduct
to the UIPA. That law mirrors the Cartwright Act's prohibition of boycotts and other forms of
unfair and anticompetitive conduct. Therefore, defendants will not be heard to complain that they
should not suffer civil liability because they lacked “reasonable assurance of the governing rules
of law.” In essence, their claim is that they believed they could violate the law and be subject only
to sanctions imposed by the Insurance Commissioner. Principles of stare decisis do not protect a
person from the consequences of actions based on such a belief.


D. Proposition 103.
(8) Defendants argue that legislation subsequent to Chicago Title has “ratified” the rule that
the UIPA supplants the Cartwright Act. They reason that the addition of section 1861.03,
subdivision (a), to the Insurance Code implies that prior to the adoption of Proposition 103 the
insurance industry was exempt from antitrust regulation other than that of the Insurance Code.
That subdivision provides: “The business of insurance shall be subject to the laws of California
applicable to any other business, including, but not limited to, the Unruh Civil Rights Act (Sections
51 to 53, inclusive, of the Civil Code), and the antitrust and unfair business practices laws (Parts 2
(commencing with Section 16600) and 3 (commencing with Section 17500) of Division 7 of the
Business and Professions Code).”


Clearly, Proposition 103 was intended to terminate an insurance industry antitrust exemption.
That intent is manifest in section 1861.03, subdivision (a), and in the ballot materials provided
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to the voters. The Legislative Analyst stated in his analysis that “[t]he measure makes insurance
companies subject to the state's antitrust laws.” In the ballot pamphlet argument in favor of
Proposition 103 and in rebuttal to the counterargument, proponents *282  of Proposition 103 stated
that the measure “will also end the insurers' exemption from the antimonopoly laws, ...” and that
it “eliminates the insurance industry's unfair exemption from the antitrust laws.” (Ballot Pamp.,
Proposed Amends. to Cal. Const. with arguments to voters Gen. Elect. (Nov. 8, 1988) argument
in favor of Prop. 103, pp. 100-101, 140.)


However, Proposition 103 also repealed former sections 1853, 1853.6, and 1853.7 of the Insurance
Code. Those sections were part of the McBride-Grunsky Act, which was enacted after this court
held in Speegle v. Board of Fire Underwriters, supra, 29 Cal.2d 34, that the Cartwright Act
applied to the insurance industry; they created a partial antitrust exemption applicable only to
certain property and casualty lines of insurance. 14  The McBride-Grunsky Act permitted casualty
insurers to engage in rate-setting practices that, but for statutory authorization, would have violated
antitrust law. Therefore, the declaration of purpose in section 1861.03, subdivision (a), and the
ballot pamphlet statements may reflect nothing more than an intent to terminate the partial antitrust
exemption granted to those lines of property and casualty insurance. They do not necessarily reflect
a belief that other lines of insurance enjoyed a similar exemption, or that the McBride-Grunsky Act
had exempted even property and casualty lines from all aspects of antitrust and unfair competition
laws.


14 Section 1851 excludes eight categories of insurance from the partial antitrust exemption
conferred by the McBride-Grunsky Act. Life insurance is among the excluded lines. The
others are: reinsurance, marine, title, disability, workers' compensation, mortgage, and
county mutual fire insurance.


Moreover, even assuming that section 1861.03 did reflect a belief on the part of the drafters of
Proposition 103 and the electorate that the Cartwright Act and UCA were not applicable to the
insurance industry, that belief would be irrelevant. The addition of section 1861.03, subdivision
(a), to the Insurance Code cannot ratify or supply what is not present in the prior law.


Proposition 103 does not apply to several lines of insurance, among which is life insurance. (§
1861.13.) 15  We need not decide if the drafters intended subdivision (a) of section 1861.03 to apply
to all aspects of the insurance industry, however, as there is no way that Proposition 103 can be
construed as creating an exemption from antitrust laws for those lines of insurance to which its
other provisions do not apply. *283


15 Section 1861.13: “This article shall apply to all insurance on risks or on operations in this
state, except those listed in Section 1851.”
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Section 1851, like section 1861.13, is part of chapter 9 of division 1 of the Insurance Code,
a chapter directed to rates and rating.


IV. Unfair Competition Act
Relying on this court's decision in Rubin v. Green (1993) 4 Cal.4th 1187, 1201-1202 [17
Cal.Rptr.2d 828, 847 P.2d 1044], the Court of Appeal held that, because section 790.03 does not
create a private civil cause of action, plaintiff could not plead around that limitation by relying on
conduct which violates only the UIPA as the basis for a UCA cause of action. It held, however, that
the trial court had properly overruled defendants' demurrers to the UCA cause of action because
the conduct on which plaintiff predicated that cause of action also violated the Cartwright Act.
Therefore, the conduct could form the basis for a cause of action under the UCA.


(9) Defendant contends that this holding will “seriously compromise” our holding in Moradi-
Shalal that there may be no private UIPA cause of action under section 790.03.


The question the court addressed in Rubin v. Green, supra, 4 Cal.4th 1187, was whether allegedly
improper solicitation by an attorney, which could not form the basis of a tort action because the
conduct fell within the litigation privilege of Civil Code section 47, subdivision (b), could be the
basis of an action for injunctive relief under the UCA. Plaintiff's theory was that the conduct could
do so as it was prohibited by Business and Professions Code sections 6152 and 6153. Therefore,
it was a species of “unfair competition” as to which, under Business and Professions Code section
17204, plaintiff, acting in the interests of the general public, had standing to seek an injunction. 16


16 Business and Professions Code section 17204, a part of the UCA, provides that an action for
an injunction against unfair competition may be prosecuted by, among others, “any person
acting for the interests of itself, its members or the general public.”


The court held that the plaintiff could not plead around the absolute bar to relief created by the
litigation privilege by recasting the cause of action as one for unfair competition. It analogized such
pleading to the attempts to avoid the bar to “implied” private causes of action under section 790.03,
which several Courts of Appeal had held could not be avoided by characterizing the claim as one
under the UCA. (See Safeco Ins. Co. v. Superior Court (1990) 216 Cal.App.3d 1491 [265 Cal.Rptr.
585]; Maler v. Superior Court, supra, 220 Cal.App.3d 1592; *284  Industrial Indemnity Co. v.
Superior Court (1989) 209 Cal.App.3d 1093 [257 Cal.Rptr. 655]; Lee v. Travelers Companies
(1988) 205 Cal.App.3d 691, 694-695 [252 Cal.Rptr. 468]; Doctors' Co. Ins. Services v. Superior
Court (1990) 225 Cal.App.3d 1284, 1289 [275 Cal.Rptr. 674]; American Internat. Group, Inc. v.
Superior Court (1991) 234 Cal.App.3d 749, 768 [285 Cal.Rptr. 765].)


As the Court of Appeal here recognized, however, a cause of action for unfair competition based on
conduct made unlawful by the Cartwright Act is not an “implied” cause of action which Moradi-
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Shalal held could not be found in the UIPA. There is no attempt to use the UCA to confer private
standing to enforce a provision of the UIPA. Nor is the cause of action based on conduct which
is absolutely privileged or immunized by another statute, such as the litigation privilege of Civil
Code section 47, subdivision (b).


This conclusion does not compromise the rule of Moradi-Shalal in any way. The court concluded
there that the Legislature did not intend to create new causes of action when it described unlawful
insurance business practices in section 790.03, and therefore that section did not create a private
cause of action under the UIPA. The court did not hold that by identifying practices that are
unlawful in the insurance industry, practices that violate the Cartwright Act, the Legislature
intended to bar Cartwright Act causes of action based on those practices. Nothing in the UIPA
would support such a conclusion. The UIPA nowhere reflects legislative intent to repeal the
Cartwright Act insofar as it applies to the insurance industry, and the Legislature has clearly stated
its intent that the remedies and penalties under the UCA are cumulative to other remedies and
penalties. 17


17 Business and Professions Code section 17205: “Unless otherwise expressly provided, the
remedies or penalties provided by this chapter are cumulative to each other and to the
remedies or penalties available under all other laws of this state.”


V. Disposition
The judgment of the Court of Appeal is affirmed.


Lucas, C. J., Kennard, J., Arabian, J., George, J., and Werdegar, J., concurred. *285


MOSK, J.


I concur in the judgment.


I also generally concur in the majority opinion prepared by Justice Baxter. Its reasoning is
substantially sound. Its result is unquestionably correct. On two points, however, I would take a
different approach.


I
First, unlike the majority, I would declare that the statement in Chicago Title Ins. Co. v. Great
Western Financial Corp. (1968) 69 Cal.2d 305, 322-323 [70 Cal.Rptr. 849, 444 P.2d 481] (hereafter
sometimes Chicago Title), is dictum, not holding, and unsound dictum at that. As the majority
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themselves clearly show, this language has caused mischief in the past. It should not be allowed
to retain any vitality for the future.


“The Cartwright Act,” stated the Chicago Title court, “is similar in spirit and substance to that
federal legislation encompassed by the Sherman (15 U.S.C.A. §§ 1-7) and Clayton Acts (15
U.S.C.A. §§ 12-27). Private individuals, businesses or corporations have, in the absence of express
statutory authority, no standing to enforce such regulatory statutes. (Cf. Show Management v.
Hearst Publishing Co., 196 Cal.App.2d 606, 612-616 [16 Cal.Rptr. 731]; West Coast Poultry Co.
v. Glasner, 231 Cal.App.2d 747 [42 Cal.Rptr. 297]; Hudson v. Craft, 33 Cal.2d 654 [204 P.2d 1, 7
A.L.R. 696].) The Cartwright Act however follows federal policy which expressly contemplates
private civil litigation based upon statutes regulating antitrust and unfair trade practices, including
illegitimate pricing practices. (Bus. & Prof. Code, §§ 17040-17051 [sic: these provisions belong
to the Unfair Practices Act, not the Cartwright Act].)


“These statutes and the common law which once constituted the ‘protection of the public against
combinations in restraint of the insurance trade’ (Speegle v. Board of Fire Underwriters, 29 Cal.2d
34, 45 [172 P.2d 867]) are now expressly superseded and contravened by the specific provisions of
the Insurance Code. Counts three (secret rebate), four (discriminatory pricing) and seven (unlawful
rebate) clearly concern the regulation of rates charged by title insurers and title companies, and rate
regulation has traditionally commanded administrative expertise applied to controlled industries.
(Ins. Code, §§ 12404-12412; County of Placer v. Aetna Cas. etc. Co., 50 Cal.2d 182 [323 P.2d
753]; Division of Labor Law Enforcement v. Moroney, 28 Cal.2d 344 [170 P.2d 3].) Count three,
for instance, is based upon a statute *286  (Bus. & Prof. Code, § 17045) aimed at preventing a
distributor from discriminating between customers, but fails to allege facts from which a court
might properly infer that the prices charged by Security [a title insurer defendant] or Summit [a title
company defendant] differ from customer to customer, and is thus defective. (Federal Automotive
Services v. Lane Buick Co., 204 Cal.App.2d 689 [22 Cal.Rptr. 603].) Count four, presumably based
on the same facts, charges that the discount constitutes a sale of title insurance below cost which is
an infraction only if done ‘for the purpose of injuring competitors' (Bus. & Prof. Code, §§ 17043,
17049), but a court is not the appropriate initial arbiter of factors involved in insurance costs. Count
seven implies that Sherwood (an escrow company [defendant]) acts as ‘agent’ for real property
owners with whom title insurers and title companies are prohibited from splitting fees and that
because Summit is controlled by identical interests, the receipt of a title policy from Security at a
discount constitutes an illegal rebate (Ins. Code, § 12404) to Sherwood. The statutory framework,
however, specifically contemplates a division of fees between title insurers and title companies
which shall be proper unless the method used constitutes such fee divisions ‘illegal.’ (Ins. Code,
§§ 12412, 12404.5, 12405.7.) It is not clear from the facts alleged that the discount rendered would
or should be considered illegal by the insurance commissioner, or that the practice of extending
secret rebates or engaging in unreasonably low or discriminatory pricing policy is followed by the
defendants, or any of them.
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“[T]he factual allegations, as illustrated, fail in each instance to support the charge. Just as the
earlier counts state facts insufficient to establish proscribed conduct on the parts of the alleged
actors and thus cannot reach their purported conspirators, so the final counts charging antitrust
infringements fall for similar reasons.” (Chicago Title Ins. Co. v. Great Western Financial Corp.,
supra, 69 Cal.2d at pp. 322-323, italics added and brackets without enclosed material deleted.)


In my view, Chicago Title's statement is dictum, indeed unsound dictum. On this point, I adopt the
analysis that Justice Benson set out in his opinion for the Court of Appeal below, which I quote
in full.


“Defendants' challenge to the Cartwright Act claims ultimately rests on a single sentence in
Chicago Title Ins. Co. v. Great Western Financial Corp. (1968) 69 Cal.2d 305, 322 [70 Cal.Rptr.
849, 444 P.2d 481]: ‘These statutes and the common law which once constituted “the protection
of the public against combinations in restraint of the insurance trade” (Speegle v. Board of Fire
Underwriters, 29 Cal.2d 34, 45 [172 P.2d 867]) are now expressly superseded and contravened by
the specific provisions of the Insurance *287  Code.’ After scrutinizing this statement in context,
we have concluded that Chicago Title is neither compelling nor persuasive authority for a rule
holding the Cartwright Act superseded by the [Unfair Insurance Practices Act or] UIPA.


“The quoted statement is dictum. Dictum is the ‘statement of a principle not necessary to the
decision.’ (People v. Squier (1993) 15 Cal.App.4th 235, 240 [18 Cal.Rptr.2d 536], internal
quotation marks omitted.) The holding of Chicago Title is that the complaint failed to adequately
plead the elements of a Cartwright Act cause of action, or any other claim. The court undertook
a painstaking count-by-count analysis of the complaint, identifying numerous factual and legal
deficiencies. 1  If the Supreme Court had believed that the statutes cited by the plaintiffs (including
the Cartwright Act) were superseded by the Insurance Code, there would have been no occasion
for this discussion. But the court explicitly identified factual insufficiency as the ‘determinative’
issue. 2


1 “For example: ‘We are persuaded ... that appellants' vague and conclusionary pleadings
fail to allege facts which might reasonably be construed to reveal a wrongful
combination.’ (Chicago Title Ins. Co. v. Great Western Financial Corp., supra, 69 Cal.2d
at p. 315.)
“ ‘[T]he factual allegations, as illustrated, fail in each instance to support the charge. Just as
the earlier counts state facts insufficient to establish proscribed conduct on the parts of the
alleged actors and thus cannot reach their purported conspirators, so the final counts charging
antitrust infringements fall for similar reasons.’ (69 Cal.2d at p. 323, brackets original.)
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“ ‘The allegation of boycott cannot be supported in this instance because everyone has the
unrestricted right to select customers and sources of supply.’ (69 Cal.[2]d at p. 324.)”


2 “ ‘We must determine ... whether the superior court has jurisdiction to entertain an action
based upon appellants' theories, or any of them, and, if so, whether appellants have stated
a cause of action against any of the various named defendants. The latter finding, which is
determinative, is in the negative.’ (Chicago Title Ins. Co. v. Great Western Financial Corp.,
supra, 69 Cal.2d at p. 313, italics added.)”


“Dictum, of course, is not controlling authority even when it emanates from the Supreme Court.
(Grange Debris Box & Wrecking Co. v. Superior Court (1993) 16 Cal.App.4th 1349, 1358 [20
Cal.Rptr.2d 515]; cf. Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455 [20
Cal.Rptr. 321, 369 P.2d 937]; Brown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711, 734-735 [257
Cal.Rptr. 708, 771 P.2d 406].) Nonetheless it ‘carries persuasive weight and should be followed
where it demonstrates a thorough analysis of the issue or reflects compelling logic.’ (Grange,
supra, at p. 1358 ....) Chicago Title's statement concerning Insurance Code exclusivity satisfies
neither of these requirements.


“Like most of the opinion in Chicago Title, the quoted statement was authored by a Court of
Appeal and ‘adopted’ by the Supreme *288  Court. (69 Cal.2d at p. 311.) This in itself does not
warrant lessened deference, but the statement also betrays a certain lack of authorial attention. To
begin with, it confuses the Cartwright Act with the [Unfair Practices Act]. The subject dictum
is immediately preceded by a citation to Business and Professions Code sections 17040-17051.
(69 Cal.2d at p. 322.) These statutes are part of the [Unfair Practices Act] and not, as the author
of the dictum seemed to believe, the Cartwright Act. (See ibid.; cf. id. at pp. 315, 322 [correctly
defining ‘Cartwright Act’]; Food & Agr. Code, §§ 66524, 65521 [same]; Speegle v. Board of Fire
Underwriters [(1946)] 29 Cal.2d [34,] 42 [172 P.2d 867] [same]; cf. Bus. & Prof. Code, § 17000
[defining ‘Unfair Practices Act’].) The statement that ‘these statutes' have been superseded by the
Insurance Code is thus burdened with a glaring anomaly.


“Moreover, the court never identified any provision of the Insurance Code which ‘expressly
superseded and contravened’ any other statute. In particular, the opinion never mentioned the UIPA.
Instead it cited certain provisions of the Insurance Code involving the regulation of title insurance
rates. (Chicago Title Ins. Co. v. Great Western Financial Corp., supra, 69 Cal.2d at pp. 322-323,
citing Ins. Code, §§ 12404-12412.) None of those provisions could be said to ‘expressly abrogate’
any other statute. Indeed, some five years later the Legislature did enact an express exemption
covering some of the activities authorized by the cited portion of the code. (Ins. Code, § 12414.26,
added by Stats. 1973, ch. 1130, § 15, p. 2314.) The absence of such a statute in 1968 renders the
Chicago Title dictum nearly unintelligible. Certainly the Legislature could not have given that case
the meaning defendants do, or it would not have bothered to enact the cited statute.
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“The two paragraphs immediately following the subject dictum suggest that three of the
complaint's eleven counts might intrude upon the commissioner's jurisdiction over title insurance
rates. (Chicago Title Ins. Co. v. Great Western Financial Corp., supra, 69 Cal.2d at pp. 322-323.)
None of these three counts invoked the Cartwright Act. We note sharp historical and analytical
distinctions between the regulation of rate-setting practices and the broad prohibitions in the UIPA.
(See Karlin v. Zalta [(1984)] 154 Cal.App.3d [953,] 973-977.)


“The court thus seemed to say no more than that part of the complaint might intrude upon
regulatory turf. Even with respect to that part of the complaint, however, the court ultimately
returned to its holding, declaring that the factual allegations under scrutiny ‘fail in each instance to
support the charge’ and that the counts discussed to that point ‘state facts insufficient to establish
proscribed conduct.’ (Chicago Title Ins. Co. v. Great Western *289  Financial Corp., supra, 69
Cal.2d at p. 323.) The court only then turned to claims having any bearing here, declaring that
‘... the final counts charging antitrust infringements fall for similar reasons.’ (Ibid.) On the next
page, the Supreme Court itself inserted a declaration that the Cartwright Act counts failed ‘because
plaintiffs' vague and conclusionary pleadings fail to allege sufficient facts.’ (Id. at p. 324.)


“It thus appears that the subject dictum means at most that the three claims concerning rates were
repugnant, or potentially repugnant, to the ‘specific provisions of the Insurance Code’ concerning
rate setting. The allusion to the Speegle case, and thus apparently to the Cartwright Act, was not
only dictum, but unsound.” (Fn. omitted.)


II
Second, I consider somewhat differently from the majority the question whether the Unfair
Insurance Practices Act, codified as article 6.5, commencing with section 790, of chapter 1 of part
2 of division 1 of the Insurance Code, supersedes other law, statutory and decisional, that may be
applicable to trade practices in the business of insurance.


The source of the Unfair Insurance Practices Act is, obviously, the Model Unfair Trade Practices
Act drafted by the National Association of Insurance Commissioners. The source of the Model
Unfair Trade Practices Act is the Federal Trade Commission Act, codified at section 41 et seq.
of title 15 of the United States Code. Indeed, the model act “is patterned very closely after” the
federal act “and much of the language was lifted bodily” therefrom. (2 Proceedings of the National
Association of Insurance Commissioners (1971) p. 345.)


Let us return to the Unfair Insurance Practices Act itself. Insurance Code section 790 declares that
“[t]he purpose of” the act “is to regulate trade practices in the business of insurance in accordance
with the intent of Congress as expressed in the Act of Congress of March 9, 1945 (Public Law 15,
Seventy-ninth Congress), by defining, or providing for the determination of, all such practices in
this State which constitute unfair methods of competition or unfair or deceptive acts or practices
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and by prohibiting the trade practices so defined or determined.” The congressional act referred to
is popularly known as the McCarran-Ferguson Act, codified at section 1011 et seq. of title 15 of
the United States Code, which in its section 2(b), section 1012(b) of title 15 of the United States
Code, makes “the Sherman Act, ... *290  the Clayton Act, and ... the Federal Trade Commission
Act ... [in]applicable to the business of insurance to the extent that such business is ... regulated
by State law.”


It seems clear that the Unfair Insurance Practices Act was not intended to supersede other law,
statutory and decisional, that might be applicable to trade practices in the business of insurance.
The majority are right to impliedly approve the reasoning of Justice Benson in his opinion for
the Court of Appeal below: The Unfair Insurance Practices Act “was enacted pursuant to the
authority of the McCarran-Ferguson Act ... in order to displace federal law which might otherwise
have governed insurance trade practices, displacing the law of any state which did not generally
proscribe the same industry conduct. In so doing the Legislature did not intend to shield the industry
from otherwise applicable state law.” (Maj. opn., ante, at p. 266, fn. omitted.)


Less clear, however, is whether the Unfair Insurance Practices Act has the effect of superseding
other law, statutory and decisional, that may be applicable to trade practices in the business of
insurance. Evidently, to use the language of Insurance Code section 790, the act “defin[es], or
provid [es] for the determination of, all ... [trade practices in the business of insurance] in this
State which constitute unfair methods of competition or unfair or deceptive acts or practices and ...
prohibit[s] the trade practices so defined or determined.” (Italics added.) In so doing, it constitutes a
comprehensive statutory scheme governing trade practices in the business of insurance. (American
Intern. Group, Inc. v. Superior Court (1991) 234 Cal.App.3d 749, 764 [285 Cal.Rptr. 765].) Such
a scheme may supersede the otherwise applicable common law. (E.g., I.E. Associates v. Safeco
Title Ins. Co. (1985) 39 Cal.3d 281, 285 [216 Cal.Rptr. 438, 702 P.2d 596].) It may supersede the
otherwise applicable statutory law as well.


Weighing all in the balance, however, I believe that the Unfair Insurance Practices Act does not
have the effect of superseding other law, statutory and decisional, that may be applicable to trade
practices in the business of insurance. A supersessive effect should be found if and only if the
act may be considered a substitute for such other law. (See Penziner v. West American Finance
Co. (1937) 10 Cal.2d 160, 176 [74 P.2d 252].) The condition is not satisfied. The act sets up a
regime of direct regulation by public actors through administrative proceedings of various sorts.
By contrast, the otherwise applicable law allows “indirect regulation” by both private and public
actors through both civil and criminal actions. There is no basis to conclude that the former is a
substitute for the latter. *291


In view of the foregoing, I find it unnecessary to rely on Insurance Code section 790.09. Because
I find it unnecessary, I would not do so.
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Unlike the majority, I cannot discern in Insurance Code section 790.09 what they have impliedly
discovered, namely, an “intent to preserve existing rights and remedies for unlawful business
practices in the insurance industry.” (Maj. opn., ante, at p. 266, italics added.) The provision
declares: “No order to cease and desist issued under” the Unfair Insurance Practices Act “directed
to any person or subsequent administrative or judicial proceeding to enforce the same shall in any
way relieve or absolve such person from any administrative action against the license or certificate
of such person, civil liability or criminal penalty under the laws of this State arising out of the
methods, acts or practices found unfair or deceptive.” The provision merely imposes a bar against
defensive collateral estoppel—stating only that an administrative cease-and-desist order issued
against a person on a finding that he has engaged in unfair or deceptive conduct does not “relieve
or absolve” him from any administrative action, civil liability, or criminal penalty arising out of
the conduct in question. The proximate source of Insurance Code section 790.09 is section 8(d)
of the Model Unfair Trade Practices Act: “No order of the Commissioner under this Act or order
of a court to enforce the same shall in any way relieve or absolve any person affected by such
order from any liability under any other laws of this state.” (Italics added.) The ultimate source of
Insurance Code section 790.09 is section 5 of the Federal Trade Commission Act, section 45(e) of
title 15 of the United States Code: “No order of the Commission or judgment of court to enforce the
same shall in anywise relieve or absolve any person, partnership, or corporation from any liability
under the Antitrust Acts.” (Italics added.) That provision, in fact, merely imposes a bar against
defensive collateral estoppel. (See, e.g., State of N.C. v. Chas. Pfizer & Co., Inc. (4th Cir. 1976)
537 F.2d 67, 74; United States v. Chas. Pfizer & Co. (S.D.N.Y. 1962) 205 F.Supp. 94, 96-97.)


I hasten to add that, although I cannot discern in Insurance Code section 790.09 an “intent
to preserve existing rights and remedies for unlawful business practices in the insurance
industry” (maj. opn., ante, at p. 266, italics added), I nevertheless find therein an assumption that
such “existing rights and remedies” are indeed “preserved.” The provision imposes a bar against
defensive collateral estoppel that is broad, extending beyond administrative proceedings to civil
and criminal actions. Administrative proceedings belong to the regime of direct regulation set up
by the Unfair Insurance Practices Act. Civil and criminal actions, in contrast, belong to the regime
of “indirect regulation” allowed under otherwise applicable law. The provision *292  recognizes
the survival of those actions. It thereby presupposes the perdurance of that law.


III
With all that said, I concur in the judgment, and also generally concur in the majority opinion.
*293
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64 S.Ct. 582
Supreme Court of the United States.


ORDER OF RAILROAD TELEGRAPHERS
v.


RAILWAY EXPRESS AGENCY, Inc.


No. 343.
|


Argued Nov. 10, 1943.
|


Decided Feb. 28, 1944.


Synopsis
Suit under the Railway Labor Act of 1926, 45 U.S.C.A. s 151 et seq., by the Order of Railroad
Telegraphers against the Railway Express Agency, Incorporated, to enforce an award of the
National Labor Adjustment Board for compensation claimed to be due and unpaid to railroad
agents under a contract executed in 1917 by plaintiff in behalf of the joint railway express agents
on the Seaboard Airline Railway. A judgment for plaintiff was reversed by the Circuit Court of
Appeals, 137 F.2d 46, and plaintiff brings certiorari.


Reversed.


Mr. Justice ROBERTS, dissenting.


On Writ of Certiorari to the United States Circuit Court of Appeals for the Fifth Circuit.


West Headnotes (9)


[1] Labor and Employment Individual Contracts
Under Railway Labor Act, special voluntary individual contracts between a railway
express company and its employees as to rates of pay, rules, and conditions of employment,
cannot supersede an existing collective bargaining agreement. Railway Labor Act of 1926,
45 U.S.C.A. § 151 et seq.


32 Cases that cite this headnote
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[2] Labor and Employment Collective Bargaining
Labor and Employment Subjects of Bargaining in General
“Collective bargaining”, though not defined in Railway Labor Act, generally has been
considered to absorb and give statutory approval to philosophy of bargaining as worked
out in the labor movement in United States, and to include right of representatives of
employees' units to be consulted and to bargain upon the exceptional as well as the routine
rates, rules, and working conditions. Railway Labor Act of 1926, 45 U.S.C.A. § 151 et seq.


19 Cases that cite this headnote


[3] Labor and Employment Individual Contracts
“Collective bargains” between a railroad and its employees under Railway Labor Act
need not always settle or embrace every exceptional circumstance in rates, rules, and
working conditions, but may reserve particular situations for individual contracting, either
completely or within prescribed limits. Railway Labor Act of 1926, 45 U.S.C.A. § 151
et seq.


30 Cases that cite this headnote


[4] Labor and Employment Notice
A railway express company's failure to proceed under applicable statute and bargaining
agreement requirement by giving notice to employees' bargaining agent of intended
change in rates of pay for handling cars of perishables, and instead giving individual
notices to agents as to change in compensation, was ineffective and left collective
bargaining agreement in force, and National Railroad Adjustment Board properly made
award that express agents were entitled to compensation provided by the bargaining
agreement. Railway Labor Act of 1926, and §§ 3, 6, 45 U.S.C.A. § 151 et seq., and §§ 153
note, 156; Railway Labor Act of 1934, § 3, First (i, p), 45 U.S.C.A. § 153, First (i, p).


35 Cases that cite this headnote


[5] Labor and Employment Time for Proceedings
State statutes of limitation do not restrict power of a federal administrative tribunal, such
as National Railroad Adjustment Board, to consider and adjust claims. Railway Labor Act
of 1926, 45 U.S.C.A. § 151 et seq.
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[6] Limitation of Actions Civil Proceedings Other Than Actions in General
Where proceedings on claims of railway agents against railway and express company
under collective bargaining agreement were commenced before state's six-year statute of
limitation had run, claims would not be barred, even if state statute applied, because time
occupied in litigation before National Railroad Adjustment Board extended beyond the
limitation period. Railway Labor Act of 1926, 45 U.S.C.A. § 151 et seq.; Railway Labor
Act of 1934, § 3, First (i, p), 45 U.S.C.A. § 153, First (i, p).


11 Cases that cite this headnote


[7] Limitation of Actions Mode of Computation of Time Limited
A state statute of limitations cannot destroy a claim because the period of actual contest
over it in a federal tribunal extends beyond the limitation period.


2 Cases that cite this headnote


[8] Limitation of Actions Nature of Statutory Limitation
The statutes of limitations, like the equitable doctrine of laches, in their conclusive effects
are designed to promote justice by preventing surprises, through the revival of claims that
have been allowed to slumber until evidence has been lost, memories have faded, and
witnesses have disappeared.


444 Cases that cite this headnote


[9] Limitation of Actions Nature of Statutory Limitation
The theory of statutes of limitation is that, even when one has a just claim, it is unjust not
to put adversary on notice to defend within limitation period and that right to be free of
stale claims in time comes to prevail over right to prosecute them.


300 Cases that cite this headnote


Attorneys and Law Firms


**583  *343  Mr. William G. McRae, of Atlanta, Ga., for petitioner.


Mr. Blair Foster, of Atlanta, Ga., for respondent.
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Opinion


**584  Mr. Justice JACKSON delivered the opinion of the Court.


This hoary litigation presents the question whether a carrier by contracts with individual employees
made in 1930 could supersede or expand terms of an agreement collectively bargained between
the employer and the union in 1917, in view of the provisions of the Railway Labor Act of 1926,
45 U.S.C.A. s 151 et seq., which was applicable when the controversy arose.


Petitioner was a union designated to represent certain crafts and classes of employees of carriers
by railroad. Employees here involved are agents at stations on the Seaboard Airline Railroad,
who primarily are employees of the railway and secondarily of the railway express agency; they
receive compensation from each employer. For some years they were represented by the union in
bargaining collective agreements with predecessor express companies. The last was executed in
1917 and was assumed by this respondent March 1, 1929.


In 1930, the Express Company began to handle new business consisting mainly of carload
shipments of perishables which formerly had been handled by the railroad company as freight.
The Express Company thought the change in volume and character of its shipments warranted an
adjustment of rates of pay applicable to certain of the agencies where the shipments originated.
The Railway Labor Act of 1926, then in effect, provided that *344  carriers and representatives
of employees should give at least thirty days written notice of an intended change affecting rates
of pay, rules, or working conditions, and should agree upon time and place of conference. 1  The
collective agreement also provided that no change should be made in its terms ‘until after 30
days notice in writing has been given.’ The Express Company gave no such notice to the union
signatory to the 1917 collective agreement. Instead, it gave individual notices to the agents that
their compensation for such shipments would be $5.00 per car, the notices on one division going
out on March 25, and those on another, April 8, and all becoming effective April 10, 1930. The
agents involved, after various objections and negotiations, individually accepted the rate, although
there is controversy as to whether their acceptance was wholly voluntary. For purposes of decision,
however, we assume voluntary assent and that but for provisions of the Railway Labor Act valid
individual contracts resulted.
1 s 6, 44 Stat. 582. This provided: ‘Carriers and the representatives of the employees shall


give at least thirty days' written notice of an intended change affecting rates of pay, rules,
or working conditions, and the time and place for conference between the representatives of
the parties interested in such intended changes shall be agreed upon within ten days after the
receipt of said notice, and said time shall be within the thirty days provided in the notice.
* * *’ The 1934 Act contains a similar provision. s 6, 48 Stat. 1197, 45 U.S.C. s 156, 45
U.S.C.A. s 156.
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The local chairman of the union protested and insisted that collective bargaining must control the
compensation of the agents. The Express Company declined to accede to the claims, and the union's
claim that the agents must be compensated under the collective agreement remained unadjusted.
Attempts to adjust were renewed by the general chairman, but no voluntary Board of Adjustment
was agreed upon as provided under s 3 of the 1926 Act. 2  *345  The statutory Board was created
in 1934, 3  the Company refused to join the union in a petition, and the union on October 8, 1935,
gave notice of its intention to refer the dispute to the Board. The Company challenged the Board's
jurisdiction, a hearing **585  was had, the bi-partisan board deadlocked, a referee was named,
and in 1936 objections to jurisdiction were overruled and a hearing on the merits was directed.
After the hearing the Board again deadlocked, again a referee was chosen, and on December 15,
1937, an award sustaining the claims that the agents were entitled to the compensation provided
by the collectively bargained agreement was made, accompanied by a holding that the individual
contracts were ineffective. The Company failed to comply with the award and in December 1939,
after almost two years, the present action was commenced in the United States District Court.
The district courts are given jurisdiction to enforce awards of the Board, its orders and findings
being declared to be ‘prima facie evidence of the facts therein stated.’ Laws 1934, c. 691, s 3, First
(p), 48 Stat. 1192, 45 U.S.C.A. s 153, First (p). In June 1942 decision was rendered by which the
district court enforced the Adjustment Board's award. The Circuit Court of Appeals reversed upon
the ground that the collective agreement had been superseded validly by the individual contracts
and upon the further ground that the claims under collective agreements were barred by the statute
*346  of limitations. 4  These questions are unsettled ones important to the administration of the
current Railway Labor Act, and we granted certiorari. 5


2 44 Stat. 578, 45 U.S.C.A. s 153 note.


3 Act of 1934, s 3, 48 Stat. 1189. s 3, First (i) 45 U.S.C.A. s 153 First (i) provides: ‘The
disputes between an employee or group of employees and a carrier or carriers growing out of
grievances or out of the interpretation or application of agreements concerning rates of pay,
rules, or working conditions, including cases pending and unadjusted on the date of approval
of this Act, shall be handled in the usual manner up to and including the chief operating
officer of the carrier designated to handle such disputes; but, failing to reach an adjustment
in this manner, the disputes may be referred by petition of the parties or by either party to
the appropriate division of the Adjustment Board with a full statement of the facts and all
supporting data bearing upon the disputes.’


4 137 F.2d 46.


5 320 U.S. 727, 64 S.Ct. 85.


[1]  1. The Company contends that special voluntary individual contracts as to rates of pay,
rules, and conditions of employment may validly be made, notwithstanding the existence of a
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collective agreement, and that the terms of the individual agreements supersede those of the
collectively bargained one. If this were true, statutes requiring collective bargaining would have
little substance, for what was made collectively could be promptly unmade individually. It is said,
however, that in this case the agreements affect relatively few agents and that those are specially
and uniquely situated. This apparently is true, for the application of the collective agreement results
in an award of some $40,000 to one agent over the period and less than $2,000 to all of the others,
and most of the awards are for a few hundred dollars.


[2]  [3]  Collective bargaining was not defined by the statute which provided for it, but it generally
has been considered to absorb and give statutory approval to the philosophy of bargaining as
worked out in the labor movement in the United States. 6  From the first the position of labor
with reference to the wage structure of an industry has been much like that of the carriers about
rate structures. 7  It is insisted that exceptional situations often have an importance to the whole
because they introduce competitions and discriminations that are upsetting to the entire structure.
*347  Hence effective collective bargaining has been generally conceded to include the right of
the representatives of the unit to be consulted and to bargain about the exceptional as well as the
routine rates, rules, and working conditions. Collective bargains need not and do not always settle
or embrace every exception. It may be agreed that particular situations are reserved for individual
contracting, either completely or within prescribed limits. Had this proposed rate of pay been
submitted to the collective bargaining process it might have been settled thereby or might have
resulted in an agreement that the company should be free to negotiate with the agents severally.
But the Company did not observe the right of the representatives of the whole unit to be notified
and dealt with concerning a matter which from an employee's point of view may not be exceptional
or which may provide a leverage for taking away other advantages of the collective contract.


6 Cf. H. J. Heinz Co. v. National Labor Relations Board, 311 U.S. 514, 523-526, 61 S.Ct. 320,
324, 325, 326, 85 L.Ed. 309.


7 See Lenhoff, ‘The Present Status of Collective Contracts in the American Legal System,’ 39
Mich.L.Rev. 1109; Daugherty, Labor Problems in American Industry (1933) p. 415; Taylor,
Labor Problems and Labor Law (1938) p. 85 et seq.; Golden and Ruttenberg, The Dynamics
of Industrial Democracy (1942) p. 23-26, 82 et seq.


The decision in J. I. Case Co. v. National Labor Relations Board, 321 U.S. 64, 64 S.Ct. 576,
decided today, considers more generally the relation of individual contracts **586  to collective
bargaining, and much that is said in that opinion is applicable here.
[4]  We hold that the failure of the carrier to proceed as provided by the Railway Labor Act of
1926, then applicable, left the collective agreement in force throughout the period and that the
carrier's efforts to modify its terms through individual agreements are not effective. The award,
therefore, was in accordance with the law.
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[5]  [6]  2. The Circuit Court of Appeals held the claims barred by the state six-year statute of
limitations applicable in the forum. It is true that the enforcement of the award results in entering
judgment in 1942 on claims that began to accrue in 1930 and some of which ceased to accrue over
six years before the suit in the District Court was commenced. It also is true that some of these
have accrued in large amounts.


*348  If the action brought in 1939 had been a common-law action to recover wages, like that
in Moore v. Illinois Cent. R. Co., 312 U.S. 630, 61 S.Ct. 754, 85 L.Ed. 1089, a quite different
question of limitations would be presented. The action as brought, however, was not a common-
law action but one of statutory origin to enforce the award of an administrative tribunal. A special
two-year limitation from the time of award was prescribed by the federal statute, 8  and this action
was brought within that period. It is clear that as an action to enforce the award the suit was not
barred, and it must therefore have been the opinion of the Circuit Court of Appeals that the statute
barred the administrative tribunal from making an award on claims so old. There is no federal
statute of limitations applicable to unadjusted claims which the Adjustment Board may consider. It
is difficult to see how state statutes of limitations can restrict the power of the federal administrative
tribunal to consider and adjust claims. Moreover, even if the six-year statute did apply to the claims
under the collective contract, as we think it did not, proceedings on these claims were initiated
before the Board well within that time.
8 Act of 1934, s 3, First (q), 48 Stat. 1192, 45 U.S.C. s 153, First (q), 45 U.S.C.A. s 153,


First (q): ‘All actions at law based upon the provisions of this section shall be begun within
two years from the time the cause of action accrues under the award of the division of the
Adjustment Board, and not after.’


[7]  If, therefore, these claims are barred, it must be because the time occupied in their litigation
before the Adjustment Board operates to defeat them. A state statute of limitations can hardly
destroy a claim because the period of actual contest over it in a federal tribunal extends beyond
the limitation period.


[8]  [9]  Statutes of limitation, like the equitable doctrine of laches, in their conclusive effects are
designed to promote justice by preventing surprises through the revival of *349  claims that have
been allowed to slumber until evidence has been lost, memories have faded, and witnesses have
disappeared. The theory is that even if one has a just claim it is unjust not to put the adversary on
notice to defend within the period of limitation and that the right to be free of stale claims in time
comes to prevail over the right to prosecute them. Here, while the litigation shows no evidence of
reckless haste on the part of either party, it cnanot be said that the claims were not timely pursued.
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Regrettable as the long delay has been it has been caused by the exigencies of the contest, not
by the neglect to proceed. We find no basis for applying a state statute of limitations to cut off
the right of the Adjustment Board to consider the claims or to absolve the courts from the duty
to enforce an award.


The judgment of the Circuit Court of Appeals is


Reversed.


Mr. Justice ROBERTS is of opinion that the judgment should be affirmed for the reasons given in
the opinion of the Circuit Court of Appeals, 137 F.2d 46.


All Citations


321 U.S. 342, 64 S.Ct. 582, 88 L.Ed. 788, 14 L.R.R.M. (BNA) 506, 8 Lab.Cas. P 51,174
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19 Cal.4th 26, 960 P.2d 513, 77 Cal.Rptr.2d 709, 1998-2 Trade Cases
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Supreme Court of California


QUELIMANE COMPANY, INC., et al., Plaintiffs and Appellants,
v.


STEWART TITLE GUARANTY COMPANY et al., Defendants and Respondents.


No. S055144.
Aug. 27, 1998.


SUMMARY


The trial court dismissed a complaint, brought against a title insurer by prospective sellers of
real property, alleging causes of action for violation of Bus. & Prof. Code, § 17200 (unfair
competition), interference with contractual relations, and negligence, after sustaining defendant's
demurrer without leave to amend. The action arose from defendant's refusal to issue title insurance
policies on property acquired by plaintiffs at a tax sale. (Superior Court of Los Angeles County,
No. BC088125, Edward Y. Kakita, Judge.) The Court of Appeal, Second Dist., Div. Two, No.
B084258, affirmed.


The Supreme Court reversed the judgment of the Court of Appeal with directions to remand
to the trial court for further proceedings, holding that plaintiffs' complaint did not state a cause
of action for negligence, but that the allegations were sufficient to state causes of action for
unfair competition and intentional interference with contractual relations. The unfair competition
law (Bus. & Prof. Code §§ 17200-17209) applies to title insurers: Ins. Code, §§ 12414.26 and
12414.29, did not preclude plaintiffs' action. Fairly read, the complaint alleged a conspiracy among
title insurers to deny issuance of title insurance to property with a tax sale in the chain of title.
Plaintiffs alleged that title to property conveyed by tax deed had become unmarketable in their
county as a result of defendant's efforts to convince the public that title insurance was a necessity
and the conspiracy among the only three title insurers in the county to refuse to insure title to tax-
defaulted property. Plaintiffs therefore sufficiently pleaded the result of the alleged combination
in restraint of trade in a commodity. Thus, the complaint sufficiently alleged concerted action in
restraint of trade that violated the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.), a recognized
basis for a civil action for damages and other relief under the unfair competition law (Bus. & Prof.
Code, § 17200). The court further held that plaintiffs' allegations stated a cause of action under the
Bus. & Prof. Code, § 17200, definition of unfair competition as “deceptive, untrue or misleading
advertising.” The court also held that plaintiffs sufficiently pled a cause of action for intentional
interference with existing contractual relations. The *27  complaint alleged a contract between the



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17209&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12414.26&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12414.29&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS16700&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Quelimane Co. v. Stewart Title Guaranty Co., 19 Cal.4th 26 (1998)
960 P.2d 513, 77 Cal.Rptr.2d 709, 1998-2 Trade Cases P 72,285...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


prospective sellers and one potential buyer of tax-defaulted property, knowledge of the contract
was implied in the allegation that defendant refused to issue a policy unless that one buyer initiated
a quiet title action, disruption was alleged in the allegation that that particular buyer then failed
to complete payment, and damages were alleged in the lost benefits of various transactions and
related legal costs. Further, the complaint alleged that defendant interfered with the contractual
relations of purchasers of land and sellers including, but not limited to, plaintiffs. Finally, the court
held that plaintiffs failed to state a cause of action for negligence, since defendant had no duty to
avoid business decisions that might affect the financial interests of third parties, and an allegation
that an insurer refuses to issue title insurance on tax-defaulted properties fails to state facts from
which an inference of negligence can be drawn. (Opinion by Baxter, J., with George, C. J., Mosk,
Kennard, Werdegar, and Chin, JJ., concurring. Dissenting opinion by Brown, J.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d, 1e, 1f, 1g, 1h)
Unfair Competition § 8--Actions--Against Title Insurers--Based on Conspiracy to Deny Insurance
to Tax-defaulted Property:Abstracters and Title Insurers § 9--Actions.
In an action brought against a title insurer by prospective sellers of real property acquired at a
tax sale, alleging a violation of Bus. & Prof. Code, § 17200 (unfair competition), the trial court
erred when it sustained defendant's demurrer without leave to amend. The unfair competition law
applies to title insurers: Ins. Code, §§ 12414.26 and 12414.29, did not preclude plaintiffs' action.
Fairly read, plaintiffs' complaint alleged a conspiracy among title insurers to deny issuance of title
insurance to property with a tax sale in the chain of title. Plaintiffs alleged that title to property
conveyed by tax deed had become unmarketable in their county as a result of defendant's efforts
to convince the public that title insurance was a necessity and the conspiracy among the only three
title insurers in the county to refuse to insure title to tax-defaulted property. Plaintiffs therefore
sufficiently pleaded the result of the alleged combination in restraint of trade - title insurance was
not sold on tax-defaulted properties, and those properties had become unmarketable. Thus, the
complaint sufficiently alleged concerted action in restraint of trade that violated the Cartwright
Act (Bus. & Prof. Code, § 16700 et seq.), a recognized basis for a civil action for damages and
other relief under the unfair competition law (Bus. & Prof. Code, § 17200).


[See 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, §§ 93-95.] *28


(2)
Appellate Review § 128--Scope of Review--Rulings on Demurrers.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12414.26&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12414.29&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS16700&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305881836&pubNum=0155658&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305881840&pubNum=0155658&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Quelimane Co. v. Stewart Title Guaranty Co., 19 Cal.4th 26 (1998)
960 P.2d 513, 77 Cal.Rptr.2d 709, 1998-2 Trade Cases P 72,285...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3


In reviewing the sufficiency of a complaint, the court not only treats the demurrer as admitting all
material facts properly pleaded, but also gives the complaint a reasonable interpretation, reading it
as a whole and its parts in their context. If the complaint states a cause of action under any theory,
regardless of the title under which the factual basis for relief is stated, that aspect of the complaint is
good against a demurrer. The court is not limited to plaintiffs' theory of recovery, but instead must
determine if the factual allegations of the complaint are adequate to state a cause of action under
any legal theory. A plaintiff need not strictly adhere to the form of action he or she has pleaded;
instead, the court applies the more flexible approach of examining the facts alleged to determine
if a demurrer should be sustained. If a complaint does not state a cause of action, but there is a
reasonable possibility that the defect can be cured by amendment, leave to amend must be granted.


(3)
Property Taxes § 72--Sale for Delinquent Taxes--Purchasers-- Availability of Nonstatutory
Remedies.
A tax sale is wholly a creature of statute (Rev. & Tax. Code, § 3691 et seq.). After a declaration
of default with respect to real property that has become subject to a tax lien, the property
becomes “tax-defaulted property.” When a tax statute provides a remedy, that remedy is exclusive.
Therefore, a purchaser at a tax sale is limited to the remedies provided by the Revenue and Taxation
Code and has no right to common law remedies for defects in the tax sale proceeding.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 372.]


(4)
Abstracters and Title Insurers § 7--Contract and Policy--Risks Covered.
Title insurance, as opposed to other types of insurance, does not insure against future events. It is
not forward looking. It insures against losses resulting from differences between the actual title
and the record title as of the date title is insured. The policy does not guarantee the state of the
title. Instead, it agrees to indemnify the insured for losses incurred as a result of defects in or
encumbrances on the title. A title insurer issues title insurance on the basis of, and in reliance on, the
quality of its own investigation into instruments which, when recorded, impart constructive notice.
Generally those records are public records concerning the status of the title. Potential risks not
disclosed in public records are generally excluded from coverage. The degree of risk is therefore
largely within the control of the insurer. *29


(5)
Insurance Companies § 1--Duty to Issue Policy to Applicant.
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An insurer does not have a duty to do business with or issue a policy of insurance to any applicant
for insurance. Whether an insurer should be required to offer a particular class of insurance or
insure particular risks are matters of complex economic policy entrusted to the Legislature.


(6)
Unfair Competition § 8--Actions--Against Insurers.
An action against an insurer under the unfair competition law (Bus. & Prof. Code, § 17200 et seq.),
predicated on an alleged violation of the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.),
can proceed even if the defendant's allegedly unlawful conduct was also a violation of the Unfair
Insurance Practices Act (UIPA) (Ins. Code, § 790.03). In adopting the UIPA the Legislature did not
grant a general exemption from antitrust and unfair competition statutes. Rather, the Legislature
intended that rights and remedies available under those statutes were to be cumulative to the powers
the Legislature granted to the Insurance Commissioner to enjoin future unlawful acts and impose
sanctions in the form of license and certificate suspension or revocation when a member of the
industry violates any applicable statute, rule, or regulation. Thus, the insurance industry is not
exempt from Cartwright Act claims.


(7)
Fraud and Deceit § 25--Actions--Pleading Requirements.
Particularity is required in pleading a fraud cause of action. General pleading of the legal
conclusion of “fraud” is insufficient; the facts constituting the fraud must be alleged. Every
element of the cause of action for fraud must be alleged in the proper manner (i.e., factually and
specifically), and the policy of liberal construction of the pleadings will not ordinarily be invoked
to sustain a pleading that is defective in any material respect. However, fraud is the only remaining
cause of action in which specific pleading is required to enable the court to determine on the basis
of the pleadings alone whether a foundation existed for the charge and, even in the pleading of
fraud, the rule is relaxed when it is apparent from the allegations that the defendant necessarily
possesses knowledge of the facts.


(8)
Appellate Review § 128--Scope of Review--Rulings on Demurrers--Truth or Falsity of Plaintiff's
Allegations.
It is not the ordinary function of a demurrer to test the truth of the plaintiff's allegations or the
accuracy with which he or she describes the defendant's conduct. A demurrer tests only the legal
sufficiency of the pleading. It admits the truth of all material factual allegations in the complaint;
the question of the plaintiff's ability to prove these allegations, or the possible difficulty in making
such proof does not concern the reviewing court. *30
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(9)
Monopolies and Restraints of Trade § 7--Under Cartwright Act-- Prohibited Agreements and
Combinations.
A cause of action for a conspiracy in restraint of trade must allege (1) the formation and operation
of the conspiracy, (2) the wrongful act or acts done pursuant thereto, and (3) the damage resulting
from such act or acts. General allegations of agreement have been held sufficient, and the
conspiracy averment has even been held unnecessary, providing the unlawful acts or civil wrongs
are otherwise sufficiently alleged. In order to sufficiently state a cause of action, the plaintiff must
allege in the complaint certain facts in addition to the elements of the alleged unlawful act so that
the defendant can understand the nature of the alleged wrong and so that discovery is not merely
a blind “fishing expedition” for some unknown wrongful acts. However, conspirators rarely make
such agreements in the open or document their illicit agreements. Usually such agreements are
made covertly, thereby making it difficult for a plaintiff to allege the full details of the agreement
prior to engaging in the “rock-turning” allowed by discovery.


(10)
Monopolies and Restraints of Trade § 7--Under Cartwright Act-- Application to Insurance
Industry.
Insurance is considered “commerce” covered by the antitrust restrictions of the Cartwright Act
(Bus. & Prof. Code, § 16720).


(11)
Monopolies and Restraints of Trade § 7--Under Cartwright Act-- Prohibited Agreements and
Combinations--Required Showing.
While refusing to sell a product to a consumer does not itself violate the Cartwright Act (Bus. &
Prof. Code, § 16720), when that refusal is the result of a combination, agreement, or conspiracy
to make that product unavailable in a given market a prohibited restraint of trade may be found.
An agreement among merchants is prohibited by Bus. & Prof. Code, § 16720, subd. (a), only if
restraint of trade in the commodity is the purpose of the agreement. A cause of action for restraint
of trade under the Cartwright Act or common law principles must allege both a purpose to restrain
trade and injury to the business of the plaintiff traceable to actions in furtherance of that purpose.
Unless another purpose for the defendant's action appears, a court may infer a purpose to act in
restraint of trade from allegations describing the effect of the combination.


(12)
Unfair Competition § 8--Actions--Against Title Insurers--Based on Misleading
Advertising:Abstracters and Title Insurers § 9--Actions.
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In an action brought against a title insurer by prospective sellers of real property acquired at a
tax sale, alleging a violation of *31  Bus. & Prof. Code, § 17200 (unfair competition), predicated
on false, misleading, or unfair advertising, the trial court erred when it sustained defendant's
demurrer without leave to amend. Plaintiffs alleged that defendant advertised that title insurance
was necessary and would be issued on any property with “good” title, when in fact it would not
be issued on tax-deeded property-advertising that could be deemed both misleading and false.
In light of the statute of limitations on challenges to the validity of titles acquired through tax
deeds, members of the public might reasonably understand such an advertisement to encompass
title acquired at a tax sale. If so, such an advertisement would be misleading if the insurer failed
to reveal that a deed traceable to a tax sale was a circumstance excluded from the apparently
unequivocal promise to issue a title insurance policy to the purchaser of any property with “good”
title. Hence, plaintiffs' allegations stated a cause of action under the § 17200 definition of unfair
competition as “deceptive, untrue or misleading advertising.”


(13a, 13b, 13c)
Interference § 4--Interference With Contract Relationship--Actions--Pleading.
In an action brought against a title insurer by prospective sellers of real property acquired at a tax
sale when the insurer refused to issue a policy on the tax-defaulted property, alleging interference
with contractual relations, the trial court erred when it sustained defendant's demurrer without leave
to amend. The complaint alleged a contract between the prospective sellers and one potential buyer
of tax-defaulted property. Knowledge of the contract was implied in the allegation that defendant
refused to issue a policy unless that one buyer initiated a quiet title action. Disruption was alleged
in the allegation that that particular buyer then failed to complete payment. Damages were alleged
in the lost benefits of various transactions and related legal costs. By a conspiracy allegation and
similar allegations regarding the tax deeds to other potential buyers which defendant refused to
insure, plaintiffs also satisfied those elements of the cause of action. Finally, the complaint also
alleged that defendant interfered with the contractual relations of purchasers of land and sellers
including, but not limited to, plaintiffs.


(14a, 14b)
Interference § 2--Interference With Contract Relationship-- Elements.
The elements a plaintiff must plead to state a cause of action for intentional interference with
contractual relations are (1) a valid contract between the plaintiff and a third party; (2) the
defendant's knowledge of this contract; (3) the defendant's intentional acts designed to induce
a breach or disruption of the contractual relationship; (4) actual breach or disruption of the
contractual relationship; and *32  (5) resulting damage. Because interference with an existing
contract receives greater solicitude than does interference with prospective economic advantage,
it is not necessary that the defendant's conduct be wrongful apart from the interference with the
contract itself. Moreover, the tort of intentional interference with performance of a contract does
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not require that the actor's primary purpose be disruption of the contract. However, if the actor is
not acting wrongfully, the fact that he or she is aware that an interference will occur, incidental to
the actor's independent purpose and desire, may be regarded as such a minor consequence that the
interference may be found not to be improper.


(15a, 15b)
Negligence § 27--Exercise of Care by Particular Persons-- Title Insurer's Duty to Manage Business
to Prevent Economic Loss to Third Parties.
In a negligence action brought against a title insurer by prospective sellers of real property acquired
at a tax sale when the insurer refused to issue a policy on the tax-defaulted property, the trial
court properly sustained defendant's demurrer without leave to amend. In the specific instances
alleged in the complaint, the prospective sellers did suffer monetary loss when the sales were not
completed because would-be purchasers could not obtain title insurance, but this was a risk the
seller assumed when the property was acquired. With rare exceptions, a business entity has no
duty to prevent financial loss to others with whom it deals directly. Thus, defendant had no duty to
avoid business decisions that might affect the financial interests of third parties. Furthermore, an
allegation that an insurer refuses to issue title insurance on tax-defaulted properties fails to state
facts from which an inference of negligence can be drawn.


(16)
Negligence § 9--Elements of Action--Duty of Care.
The threshold element of a cause of action for negligence is the existence of a duty to use due care
toward an interest of another that enjoys legal protection against unintentional invasion. Whether
this essential prerequisite to a negligence cause of action has been satisfied in a particular case is
a question of law to be resolved by the court.


[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, §§ 732, 748.]


(17)
Negligence § 27--Exercise of Care by Particular Persons--Duty to Manage Business to Prevent
Economic Loss to Third Parties.
Recognition of a duty to manage business affairs so as to prevent purely economic loss to third
parties in their financial transactions is the exception, not the rule, in negligence law. Privity
of contract is no *33  longer necessary to recognition of a duty in the business context and
public policy may dictate the existence of a duty to third parties. The determination whether in
a specific case the defendant will be held liable to a third person not in privity is a matter of
policy and involves the balancing of various factors, among which are (1) the extent to which the
transaction was intended to affect the plaintiff, (2) the foreseeability of harm to the plaintiff, (3) the
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degree of certainty that the plaintiff suffered injury, (4) the closeness of the connection between
the defendant's conduct and the injury suffered, (5) the moral blame attached to the defendant's
conduct, and (6) the policy of preventing future harm.


COUNSEL
Steve White, H. Peter Young, Judith A. Routledge, Rastegar & Matern and Dennis Wilson for
Plaintiffs and Appellants.
Levinson, Lieberman & Snyder, Levinson, Lieberman & Maas, Peter M. Hebert, Burton S.
Levinson and Lawrence R. Lieberman for Defendants and Respondents.
Horvitz & Levy, Lisa Perrochet, David M. Axelrad, Heller, Ehrman, White & McAuliffe, Paul
Alexander, Vanessa Wells, Greines, Martin, Stein & Richland, Robin Meadow and Feris M.
Greenberger as Amici Curiae on behalf of Defendants and Respondents.


BAXTER, J.


In this case we are again called upon to construe and apply the unfair competition law (UCL).
(Bus. & Prof. Code, §§ 17200-17209.) 1  The principal question here is whether the Insurance Code
displaces the UCL and provides the only remedies for plaintiffs who have been harmed by an
alleged conspiracy among title insurers to refuse to sell title insurance on real property acquired
at a tax sale.


1 Unless otherwise indicated, all statutory references are to the Business and Professions Code.


We conclude that the Insurance Code does not displace the UCL except as to title insurance
company activities related to rate setting. We shall reverse the judgment of the Court of Appeal
which reached a contrary conclusion. *34


I. Background
Although plaintiffs' first amended complaint set out seven causes of action against several
defendants, only those in which First American Title Insurance Co. (First American) is a defendant
are in issue here. Defendants Stewart Title Guaranty Company (Stewart Title) and Placer Title
Company (Placer Title) have been dismissed from the action, without prejudice, by stipulation. 2


2 The complaint identified these causes of action as (1) interference by defendants Stewart
Title and Placer Title with contractual relations with land purchasers Naina and Fathima
Rahman; (2) violation of section 17200 by defendants First American, Placer Title, and
Stewart Title; (3) slander of title against Stewart Title and Placer Title; (4) intentional
misrepresentation by Stewart Title and Placer Title; (5) negligence against First American,
Stewart Title, and Placer Title; (6) negligence against Stewart Title and Placer Title; (7)
petition to vacate arbitration award (to the Rahman defendants).
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The Rahmans' separate petition to confirm the arbitration award was denied without
prejudice, the two matters treated as related cases. This complaint was dismissed as to them
after their statute of limitations demurrer to what was the fifth cause of action in the original
complaint was sustained. The Court of Appeal affirmed the judgment in their favor and it
is not in issue here.


In the allegations 3  in support of the first and second, which incorporates the first, causes of action,
the first amended complaint alleges the following:


3 This matter arises on appeal from a judgment of dismissal entered after the superior court
sustained demurrers to plaintiffs' complaint. “[A]t this early stage of the lawsuit, this court,
like the Court of Appeal, is obliged to accept as true all well-pleaded allegations of the
complaint for the purpose of assessing its sufficiency to withstand a demurrer. Whether
additional pretrial procedures designed to go behind the face of the complaint and expose
meritless claims will be successful in this matter is a question we have no occasion to consider
given the posture of this case.” (General Dynamics Corp. v. Superior Court (1994) 7 Cal.4th
1164, 1171, fn. 1 [32 Cal.Rptr.2d 1, 876 P.2d 487]; see also Lazar v. Superior Court (1996)
12 Cal.4th 631, 635 [49 Cal.Rptr.2d 377, 909 P.2d 981].)


Plaintiffs Quelimane Company, Inc., Mannix Investments, Inc. (doing business as Western Land
Bank Auctions), Western Land Capital Co., Port Kendall, Inc., and Western Land Bank, Inc., are
engaged in the holding, ownership, and financing of real property. All have purchased properties
at tax sales in El Dorado County.


Stewart Title, Placer Title, and First American are the only companies offering title insurance in
El Dorado County. 4  All are subject to provisions of the Insurance Code and regulations of the
California Department of Insurance. *35


4 “Title insurance means insuring, guaranteeing or indemnifying owners of real or personal
property or the holders of liens or encumbrances thereon or others interested therein against
loss or damage suffered by reason of:
“(a) Liens or encumbrances on, or defects in the title to said property;
“(b) Invalidity or unenforceability of any liens or encumbrances thereon; or
“(c) Incorrectness of searches relating to the title to real or personal property.” (Ins. Code,
§§ 104, 12340.1.)


On September 8, 1991, Western Land Bank sold at auction a parcel of El Dorado County real
estate to Naina and Fathima Rahman. Title to the property was then in plaintiff Port Kendall, Inc.,
which had acquired it by tax deed more than one year before the auction sale at which the Rahmans
purchased the property. The contract gave the purchasers the option of acquiring title insurance
at their own expense. The purchasers were unable to secure title insurance from Placer Title
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and Stewart Title, which intentionally refused to issue a policy of title insurance. The Rahmans
instituted mediation proceedings as provided in their contract of sale and sought rescission of the
land sale contract.


Placer Title and Stewart Title knew, and prior to the purchase by the Rahmans, Placer Title had
issued a preliminary title report to the Rahmans stating that the land was unencumbered by any
trust deed or claim of ownership by any party other than the seller. Placer Title had also issued a
written report declaring readiness to issue a title insurance policy on the parcel.


On September 20, 1992, Western Land Bank sold to SAR at auction two lots in El Dorado County
that the seller had acquired at a tax sale. Placer Title and Stewart Title each informed SAR that
the lots were uninsurable and therefore unmarketable. They refused to issue title insurance on the
property. At the time they did this, these defendants knew there was no cloud on the seller's title,
and that any possible clouds on title had been nullified by operation of law one year after the seller
took title by tax sale.


On February 10, 1991, Robert Constant agreed to purchase at a Western Land Bank auction a parcel
of Fresno County realty. Western Land Bank had acquired the property by tax deed. First American
issued a commitment for title insurance on the property, but conditioned it on commencement of
a quiet title action. Because First American refused to issue the policy without a quiet title action,
Constant did not complete payment for the property.


The complaint also alleged that defendants engaged in a practice of interfering with land sale
contracts by refusing to issue title insurance on parcels purchased by tax sale in which title was
deeded free and clear by operation of law. Defendants were aware that ability to obtain title
insurance is an important part of any real estate transaction in California and had individually and
jointly undertaken marketing programs stressing the necessity of such insurance, attempting to
convince members of the general public *36  that the insurance is essential to protect purchasers.
Defendants had represented to the public that they would insure any real estate that had good title.


Based on these allegations the complaint asserted interference by Stewart Title and Placer Title
with contractual relations of plaintiffs with Rahman, SAR, and Constant; conspiracy among
defendants to refuse to issue title insurance policies on real property obtained pursuant to a tax sale;
and intentional, willful and deliberate interference by all defendants with contractual relations of
members of the general public for the sale of land purchased through tax sales.


The second cause of action restated some of the above allegations and also alleged that defendants
had agreed among themselves to “redline” all property acquired by tax sale, had engaged in a
scheme to deny title insurance to parcels of land purchased at a land auction when the seller of
the parcels had acquired title at a tax sale, and had conspired together to deny title insurance to







Quelimane Co. v. Stewart Title Guaranty Co., 19 Cal.4th 26 (1998)
960 P.2d 513, 77 Cal.Rptr.2d 709, 1998-2 Trade Cases P 72,285...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 11


property obtained by tax sale. It also asserted that, by agreeing to refuse to issue title insurance
to such property while making efforts to convince members of the public that title insurance was
necessary, defendants had manipulated the market in the El Dorado County area in which they were
the only title insurers. This cause of action asserted that in the three specific sales described in the
first cause of action, defendants had engaged in unlawful, unfair and fraudulent business practices,
conduct that constitutes an unfair business practice as the term is used in section 17200, and that
the conduct described in the second cause of action also constituted an unfair business practice.
Defendants allegedly engaged in this conduct without economic, actuarial, or other justification.


As a result of defendants' conduct the value of plaintiffs' land is greatly reduced in value and is
difficult to market, and plaintiffs are unable to transfer title to some real estate they own.


The fifth cause of action, for negligence, alleges that defendants had a duty to members of the
general public to issue title insurance to any parcel of land without discrimination, to report the
legal status of the title of any parcel and to use known and accepted legal, actuarial, and statutory
criteria to determine the legal status of land. It alleges they breached that duty by failing to insure
title to any parcel purchased by tax sale regardless of the merits of the chain of title.


First American demurred to the first, second and fifth causes of action for the reason that each
failed to state facts sufficient to constitute a cause of action. (Code Civ. Proc., § 430.10, subd. (e).)
The demurrer was sustained as *37  to all causes of action against First American without leave
to amend and judgment was entered for First American.


Plaintiffs appealed, arguing that they had sufficiently pled causes of action for interference with
contract, violation of section 17200, and breach of a duty to issue title insurance policies without
discrimination, and that, if not, leave to amend should have been granted. The Court of Appeal
disagreed and affirmed the judgment for defendant First American.


Relying in part on Della Penna v. Toyota Motor Sales, U.S.A., Inc. (1995) 11 Cal.4th 376, 393 [45
Cal.Rptr.2d 436, 902 P.2d 740], the Court of Appeal held that the allegations did not state a cause
of action for intentional interference with contractual relations because First American's refusal to
issue title insurance was not wrongful for a reason other than the impact on the plaintiffs' contracts
with the Rahmans and SAR. The court reasoned that no law or administrative regulation prohibits
title insurers from denying a policy. The allegation of a conspiracy did not overcome the absence
of any obligation to issue title insurance.


The court noted that Speegle v. Board of Fire Underwriters (1946) 29 Cal.2d 34 [172 P.2d 867]
held that concerted activities for an unlawful purpose such as activities in restraint of trade could
form the basis of a cause of action for interference with contractual relations. However, believing
that Manufacturers Life Ins. Co. v. Superior Court (1995) 10 Cal.4th 257, 267 [41 Cal.Rptr.2d
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220, 895 P.2d 56] (Manufacturers Life) supported its conclusion, the court held that the Insurance
Code, and in particular Insurance Code section 12414.26, now limits actions against insurers for
unlawful business practices to the remedies provided in that code, displacing other existing rights
and remedies for unlawful business practices in the insurance industry, including the Cartwright
Act. Furthermore, that court held, no common law theory of restraint of trade was available because
illegality at common law rendered an agreement void and unenforceable, but did not afford a
damages remedy. (State of California ex rel. Van de Kamp v. Texaco, Inc. (1988) 46 Cal.3d 1147,
1167 [252 Cal.Rptr. 221, 762 P.2d 385].)


It followed, the Court of Appeal reasoned, that the second cause of action-for violation of section
17200-also failed to state a cause of action since the Legislature had not made section 17200
expressly applicable to insurers.


Finally, since there is no duty to issue a policy of title insurance, the allegations of the fifth cause
of action failed to state a cause of action for negligence. *38


(1a) Plaintiffs contend that the Court of Appeal erred in concluding that title insurance companies
are exempt from civil liability under laws prohibiting conduct in restraint of trade and unfair
business practices notwithstanding concerted action to deny title insurance to an entire category
of property. In the context of title insurance for property acquired at a tax sale, they argue, this
result is contrary to a clear legislative policy that there be no extraordinary risks in acquiring such
property that would affect its marketability.


First American counters that the lawsuit is an attempt to create as official public policy a mandate
that a title insurer issue policies to properties with a tax sale deed in the chain of title even though
they are unable through research to ascertain if the tax sale deed is valid. First American also
argues, consistent with the reasoning of the Court of Appeal, that no private civil action may
be brought on the basis of its refusal to issue title insurance on tax-defaulted property because
Insurance Code section 12414.29 gives the Insurance Commissioner exclusive jurisdiction over
the conduct of title insurers in title transactions. Further, defendant First American contends,
relief must be denied here because, regardless of whether Insurance Code sections 12414.26 and
12414.29 preclude application of the Cartwright Act (§ 16700 et seq.) and the UCL (§ 17000 et
seq.), it had valid reasons for conditioning the issuance of its policy and could justifiably condition
the issuance on a quiet title action.


II. Discussion
(2) The rules by which the sufficiency of a complaint is tested against a general demurrer are well
settled. We not only treat the demurrer as admitting all material facts properly pleaded, but also
“give the complaint a reasonable interpretation, reading it as a whole and its parts in their context.
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(Speegle v. Board of Fire Underwriters (1946) 29 Cal.2d 34, 42 [172 P.2d 867].)” (Blank v. Kirwan
(1985) 39 Cal.3d 311, 318 [216 Cal.Rptr. 718, 703 P.2d 58].)


If the complaint states a cause of action under any theory, regardless of the title under which the
factual basis for relief is stated, that aspect of the complaint is good against a demurrer. “[W]e are
not limited to plaintiffs' theory of recovery in testing the sufficiency of their complaint against a
demurrer, but instead must determine if the factual allegations of the complaint are adequate to
state a cause of action under any legal theory. The courts of this state have ... long since departed
from holding a plaintiff *39  strictly to the 'form of action' he has pleaded and instead have adopted
the more flexible approach of examining the facts alleged to determine if a demurrer should be
sustained.” (Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d 94, 103 [101 Cal.Rptr. 745, 496
P.2d 817], original italics; LiMandri v. Judkins (1997) 52 Cal.App.4th 326, 339 [60 Cal.Rptr.2d
539].)


If a complaint does not state a cause of action, but there is a reasonable possibility that the defect
can be cured by amendment, leave to amend must be granted. (Blank v. Kirwan, supra, 39 Cal.3d
at p. 318.)


In this court plaintiffs do not contend that defendant's requirement of a quiet title action by Robert
Constant as a condition to issuance of a policy of title insurance is itself unlawful and a basis for
recovery under the UCL. They argue instead that they have sufficiently alleged a conspiracy among
First American, Stewart Title, and Placer Title to refuse to issue title insurance on any tax-deeded
property, among which was the Constant parcel. That conduct, they contend, is concerted action
in restraint of trade which violates the Cartwright Act (§ 16700 et seq.) and thus is a recognized
basis for a civil action for damages and other relief under the UCL.


A. Tax Deeds.
(3) At the outset we put the dispute in context. To determine whether the complaint states a cause
of action under a theory of conspiracy in restraint of trade, it is helpful to understand the type
of titles which defendants allegedly refuse to insure. The tax deed at the genesis of the action is
the means by which property which has defaulted to the state for failure to pay assessed taxes is
transferred to a private buyer. Revenue and Taxation Code section 3691 authorizes a tax collector
to sell tax-defaulted property five or more years after the default. The owner's right to redeem the
property terminates at the close of business on the last business day before the sale is set. (Rev.
& Tax. Code, § 3707.)


Any person may purchase at a tax sale. The Revenue and Taxation Code spells out the procedures
under which the sale is made, for giving notice prior to the sale, and for sharing of proceeds
by taxing entities. (Rev. & Tax. Code, § 3691 et seq.) On receipt of the full purchase price the



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=29CALIF2D34&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_42&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_42 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946111300&pubNum=661&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=39CALIF3D311&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_318&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_318 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=39CALIF3D311&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_318&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_318 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985139336&pubNum=661&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=7CALIF3D94&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_103&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_103 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972124003&pubNum=661&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972124003&pubNum=661&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=52CALAPP4TH326&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_339&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_339 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997040166&pubNum=3484&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997040166&pubNum=3484&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=39CALIF3D318&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_318&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_318 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=39CALIF3D318&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_318&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_318 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS16700&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS3691&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS3707&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS3707&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS3691&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Quelimane Co. v. Stewart Title Guaranty Co., 19 Cal.4th 26 (1998)
960 P.2d 513, 77 Cal.Rptr.2d 709, 1998-2 Trade Cases P 72,285...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 14


tax collector executes a deed to the purchaser. (Rev. & Tax. Code, § 3708.) This is the “tax-sale
deed” (i.e., tax deed) to which plaintiffs refer in the complaint.


Except as against fraud, a tax deed is conclusive evidence that the proceedings from the assessment
to the execution of the deed were regularly *40  performed. (Rev. & Tax. Code, § 3711.) With
minor exceptions 5  the deed conveys title free of all encumbrances. (Rev. & Tax. Code, § 3712.)


5 Exceptions include special assessment installments due after the sale or which were not
included in the amount fixed for presale redemption of the property; liens for taxes levied
by any agency that has not consented to the sale; servitudes and water rights for which
title is separately held; unaccepted, recorded, irrevocable offers of dedication to a public
entity; recorded options of a taxing agency to purchase; federal tax liens; and unpaid taxes or
assessments under the Improvement Bond Act of 1915 or Mello-Roos Community Facilities
Act of 1982. (Rev. & Tax. Code, § 3712.)


A purchaser at a tax sale or other person in privity may bring a suit to quiet title to the property.
(Rev. & Tax. Code, § 3727.)


While the validity of a tax deed may be challenged, “[a] proceeding based on alleged invalidity
or irregularity of any proceedings instituted under [Revenue and Taxation Code section 3691 et
seq.] can only be commenced within one year after the date of execution of the tax collector's
deed.” (Rev. & Tax. Code, § 3725.) Moreover, “[a] defense based on the alleged invalidity or
irregularity of any proceeding instituted under [Revenue and Taxation Code section 3691] can be
maintained only in a proceeding commenced within one year after the date of execution of the tax
collector's deed.” (Rev. & Tax. Code, § 3726.)


As the Court of Appeal explained in Van Petten v. County of San Diego (1995) 38 Cal.App.4th
43, 46 [44 Cal.Rptr.2d 816] (Van Petten): “ 'A tax sale proceeding is wholly a creature of
statute.' (Craland, Inc. v. State of California [(1989)] 214 Cal.App.3d [1400,] 1403 [263 Cal.Rptr.
255].) After a declaration of default with respect to real property which has become subject to a tax
lien, 'the property becomes ”tax-defaulted property. “ [Citations.] The five-year redemption period
commences to run upon the declaration of default. [Citations.] [¶] The tax-defaulted property
becomes subject to sale following the expiration of the redemption period, and a sale must be
attempted within two years thereafter. [Citations.] The sale must first be approved by the county
board of supervisors and the state controller. [Citation.]' (Craland, Inc. v. State of California, supra,
214 Cal.App.3d at p. 1404.) [¶] Property sold by public auction ... goes to the highest bidder.
[Citation.] The minimum purchase price is the 'total amount necessary to redeem [the property],'
which is defined as the sum of the defaulted taxes, delinquent penalties and costs, redemption
penalties and a redemption fee.” (Fns. omitted.)
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In People v. Chambers (1951) 37 Cal.2d 552, 561 [233 P.2d 557], this court held that where a
tax statute provides a remedy, that remedy is exclusive. Chambers was followed in Van Petten
and in *41  Craland, Inc. v. State of California (1989) 214 Cal.App.3d 1400 [263 Cal.Rptr. 255]
(Craland), where the Court of Appeal concluded that a purchaser at a tax sale is limited to the
remedies provided by the Revenue and Taxation Code and has no right to common law remedies
for defects in the tax sale proceeding. (Van Petten, supra, 38 Cal.App.4th at p. 51; Craland, supra,
214 Cal.App.3d at p. 1405; cf. Schultz v. County of Contra Costa (1984) 157 Cal.App.3d 242 [203
Cal.Rptr. 760].)


(1b) It is for this reason plaintiffs assert that defendants have no economic justification for refusing
to issue title insurance to any purchaser of property which the seller acquired at a tax sale. As noted,
defendant First American claims it is justified in refusing to issue title insurance or conditioning
the issuance on prosecution of a quiet title action by the owner. Amicus curiae California Land
Title Association (CLTA) also argues that such justification exists. It explains the reluctance to
insure tax deed titles on the nature of title insurance which, it states, describes an interest in real
property as of the date it is issued. ( 4) Title insurance, as opposed to other types of insurance,
does not insure against future events. It is not forward looking. It insures against losses resulting
from differences between the actual title and the record title as of the date title is insured. The
policy does not guarantee the state of the title. Instead, it agrees to indemnify the insured for losses
incurred as a result of defects in or encumbrances on the title. (Karl v. Commonwealth Land Title
Ins. Co. (1993) 20 Cal.App.4th 972, 978-980 [24 Cal.Rptr.2d 912].)


A title insurer issues title insurance on the basis of, and in reliance on, the quality of its own
investigation into instruments which, when recorded, impart constructive notice. Generally those
records are public records concerning the status of the title. Potential risks not disclosed in public
records are generally excluded from coverage. (See Cal. Title Insurance Practice (Cont.Ed.Bar 2d
ed. 1977) §§ 6.34-6.54, pp. 143-156.) The degree of risk is therefore largely within the control
of the insurer. (1c) CLTA claims it has been the experience of the title insurance industry that tax
deeds carry such a risk of unpredictable challenges by persons undisclosed by the title insurer's
investigation that they have long been considered too speculative to insure. The risk exists because
the statutory requirements governing tax sales require strict adherence to a complex series of
procedures which, if not followed make the tax deed title vulnerable to attack. In the view of
CLTA, “a judicial predilection” in favor of former owners of the property has led to invalidation
of tax deeds on the basis of harmless procedural defects. CLTA therefore cautions its members
in its manual that attacks on tax deeds are often successful. It advises its members that tax titles
should never be insured simply because the insurer believes the title can be defended. The *42
title should be insured only if no defense of the title will be required, since the cost of the defense
will be considerably more than the premium received for insuring the title. By declining this risk
title insurance is made readily available and inexpensive.
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Whether or not title insurers generally or defendant First American can justify participation in
a conspiracy to refuse to insure title to tax-deeded property is not relevant at this stage of the
proceedings, however. We do not foreclose the possibility that First American may be able to
establish that legitimate business purposes support its refusal to insure titles derived from tax deeds
and/or the alleged agreement among El Dorado County title insurance companies not to do so.
Justification, however, is a defense to be raised at trial or on motion for summary judgment. In
reviewing a dismissal following the sustaining of a demurrer, we address only the sufficiency of
the complaint to state a cause of action.


After doing so, we conclude that the complaint does not state a cause of action for negligence,
but the allegations are sufficient to state causes of action for unfair competition and intentional
interference with contractual relations.


B. The UCL.
The UCL permits “any person acting for the interests of itself, its members or the general public” (§
17204) to initiate an action for restitutionary and/or injunctive relief (§ 17203) against a person
or business entity who has engaged in “any unlawful, unfair or fraudulent business act or practice
[or] unfair, deceptive, untrue or misleading advertising [or] any act prohibited by Chapter 1
(commencing with Section 17500 [false advertising]) ....” (§ 17200.)


Because plaintiffs may prosecute a UCL action on behalf of the general public and need not have
personally suffered damages, 6  defendant's argument that the allegations of the complaint fail to
establish that it had a duty to issue a policy of title insurance to Constant does not compel a
conclusion that the complaint fails to state a cause of action. If insurers are subject to the UCL and
the complaint states a Cartwright Act violation, the complaint *43  is sufficient against defendant's
demurrer. Moreover, fairly read, 7  the complaint alleges that the refusal to issue title insurance to
Constant was a product of the alleged conspiracy in restraint of trade.


6 See, however, Stop Youth Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 582-583
[71 Cal.Rptr.2d 731, 950 P.2d 1086] (conc. opn. of Baxter, J.).


7 “In the construction of a pleading, for the purpose of determining its effect, its allegations
must be liberally construed, with a view to substantial justice between the parties.” (Code
Civ. Proc., § 452.)


It is important to emphasize here that we agree with defendant First American, the Court of Appeal,
and amici curiae CLTA and State Farm Insurance Companies on a major point. (5) An insurer does
not have a duty to do business with or issue a policy of insurance to any applicant for insurance.
Whether an insurer should be required to offer a particular class of insurance or insure particular
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risks are matters of complex economic policy entrusted to the Legislature. (Wolfe v. State Farm
Fire & Casualty Ins. Co. (1996) 46 Cal.App.4th 554 [53 Cal.Rptr.2d 878].)


(1d) The claim made here, however, is that defendant First American conspired with other title
insurance companies to deny title insurance on titles derived from tax deeds. The UCL cause of
action is based on a theory that this conspiracy was unlawful and that the conspiracy is a basis
for a UCL action.


We turn therefore to First American's argument that title insurers are not subject to the UCL.
That question might appear to have been answered in Manufacturers Life, supra, 10 Cal.4th
257. The defendants in Manufacturers Life included insurance companies offering life insurance
and insurance brokers, all of whom were subject to regulation under the Insurance Code by the
Insurance Commissioner. There, too, the defendants argued that they were exempt from antitrust
and unfair business practices legislation except to the extent that the Unfair Insurance Practices
Act (UIPA) (Ins. Code, § 790.03) applied.


(6) This court rejected that argument, holding that a UCL action against an insurer predicated on
an alleged Cartwright Act violation could proceed even though the defendant's allegedly unlawful
conduct was also a violation of the UIPA. Construing the UCL and UIPA, we expressly concluded
that in adopting the UIPA the Legislature had not granted a general exemption from antitrust and
unfair competition statutes. “Rather, the Legislature intended that rights and remedies available
under those statutes were to be cumulative to the powers the Legislature granted to the Insurance
Commissioner to enjoin future unlawful acts and impose sanctions in the form of license and
certificate suspension or revocation when a member of the industry violates any applicable statute,
rule, or regulation.” ( *44  Manufacturers Life, supra, 10 Cal.4th at p. 263; see also Stop Youth
Addiction, Inc. v. Lucky Stores, Inc., supra, 17 Cal.4th at p. 565.) We observed that no court had
accepted the argument that the UIPA exempted insurance companies from other state antitrust
laws or from civil liability for anticompetitive conduct, and that in Speegle v. Board of Fire
Underwriters, supra, 29 Cal.2d 34, 45-46, we had held that the industry is not exempt from
Cartwright Act claims. (Manufacturers Life, supra, 10 Cal.4th at p. 279.)


(1e) The Court of Appeal concluded nonetheless that provisions of the Insurance Code specifically
applicable to title insurers did create such an exemption. While noting that in Insurance Code
section 12401 the Legislature had expressed its intent to “permit and encourage competition
between persons or entities engaged in the business of title insurance,” the court held that Insurance
Code sections 12414.26 and 12414.29 precluded plaintiffs' action. We do not agree.


Insurance Code section 12414.26 provides: “No act done, action taken, or agreement made
pursuant to the authority conferred by Article 5.5 (commencing with Section 12401) or Article
5.7 (commencing with Section 12402) of this chapter shall constitute a violation of or grounds for
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prosecution or civil proceedings under any other law of this state heretofore or hereafter enacted
which does not specifically refer to insurance.” (Italics added.)


Insurance Code section 12414.29 provides: “The administration and enforcement of Article 5.5
(commencing with Section 12401) and Article 5.7 (commencing with Section 12402) of this
chapter shall be governed solely by the provisions of this chapter. Except as provided in this
chapter, no other law relating to insurance and no other provisions in this code heretofore or
hereafter enacted shall apply to or be construed as supplementing or modifying the provisions of
such articles unless such other law or other provision expressly so provides and specifically refers
to the sections of such articles which it intends to supplement or modify. The provisions of this
chapter and regulations adopted pursuant thereto shall constitute the exclusive regulation of the
conduct of escrow and title transactions by entities engaged in the business of title insurance as
defined in Section 12340.3, notwithstanding any local regulation or ordinance.” (Italics added.)


The scope of these sections is expressly limited to articles 5.5 and 5.7 of division 2, part 6, of the
Insurance Code. Chapter 1 of part 6, commencing with Insurance Code section 12340, governs
title insurance. Article 5.5 applies only to rate regulation, article 5.7 only to advisory organizations
*45  which supply data related to ratemaking. 8  First American argues, however, that UCL actions
against title insurers are precluded by the last sentence of section 12414.29, as the Legislature has
provided there that the provisions of sections 12340 et seq. of the Insurance Code which govern
title insurance are to be “the exclusive regulation of the conduct of escrow and title transactions
by entities engaged in the business of title insurance ....” We disagree. First American's argument
ignores the remainder of that sentence-“notwithstanding any local regulation or ordinance”-which
makes it clear that the legislative purpose was to preempt local regulation, not to exempt title
insurers from other state laws governing unfair business practices.


8 An “advisory organization” is “a person or entity (other than a title insurer, underwritten
title company, or controlled escrow company) which recommends or prepares policy forms
or endorsements or procedural manuals (but not including the making of rates, rating plans,
or rating systems), or which collects and furnishes to its members or insurance supervisory
officials loss and expense statistics or other statistical information and data relating to the
business of title insurance and who otherwise acts in an advisory, as distinguished from
a ratemaking, capacity. No duly authorized attorney at law acting in the usual course of
his profession nor any entity engaging in the above activity on a nationwide basis shall be
deemed to be an advisory organization.” (Ins. Code, § 12340.8.)


If there were any doubt about the purpose of that sentence, which was added to Insurance Code
section 12414.29 by amendment in 1981 (Stats. 1981, ch. 479, § 5, p. 1820), the legislative
history of the amendment dispels it. The Legislative Counsel's digest of the bill explained that the
regulations in the chapter to which Insurance Code section 12414.29 refers (Ins. Code, div. 2, pt.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12414.29&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12401&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12340&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12414.29&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12340&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12340.8&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12414.29&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12414.29&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS5&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS12414.29&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Quelimane Co. v. Stewart Title Guaranty Co., 19 Cal.4th 26 (1998)
960 P.2d 513, 77 Cal.Rptr.2d 709, 1998-2 Trade Cases P 72,285...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 19


6, ch. 1) are exclusive to the exclusion of any local regulation or ordinance. (Legis. Counsel's Dig.,
Assem. Bill No. 691, 4 Stats. 1981 (Reg. Sess.) Summary Dig., p. 127.) The Assembly analysis is
to the same effect, stating that the amendment was proposed by the Senate Insurance and Indemnity
Committee to “make clear that the conduct of escrow and title transactions by title insurers is solely
within the jurisdiction of state, not local regulation. The language contained in this bill preempting
local regulation is similar to existing law regarding the licensing of production agencies.” (Assem.
analysis of Assem. Bill No. 691 (1981-1982 Reg. Sess.), original italics.) 9  It is clear, therefore,
that Insurance Code section 12414.29 is not a statute which “expressly provide[s]” (§ 17205) that
the UCL is *46  inapplicable to the conduct of title insurers that is not related to ratemaking.
Plaintiffs are not limited to the remedies set forth in the Insurance Code for the conduct alleged
in this complaint.


9 Plaintiffs' request that the court take judicial notice of various materials assertedly related to
the enactment of Insurance Code sections 12414.26 and 12414.29, supplied to counsel by
the Legislative Intent Service is denied. The court will take judicial notice of the legislative
history of a statute in order to ascertain the purpose of and meaning of an ambiguous statute.
(See, e.g., People v. Eubanks (1996) 14 Cal.4th 580, 591 [59 Cal.Rptr.2d 200, 927 P.2d 310].)
This includes reports of Senate and Assembly committees. (People v. Cruz (1996) 13 Cal.4th
764, 773-774, fn. 5 [55 Cal.Rptr.2d 117, 919 P.2d 731].) None of the materials submitted by
plaintiffs are authenticated, however. (Evid. Code, §§ 1401, 1530.) Moreover, some of the
documents are not materials shown to have been available to and presumably reviewed by
the Legislature when adoption of those statutes was under consideration. While the views of
individual legislators as to the meaning of a statute rarely, if ever, are relevant, committee
reports and analyses or digests of the Legislative Counsel are because it is reasonable to infer
that all members of the Legislature considered them when voting on the proposed statute.
(13 Cal.4th at pp. 773-774, fn. 5.)
A request for judicial notice of published material is unnecessary. Citation to the material is
sufficient. (See Stop Youth Addiction, Inc. v. Lucky Stores, Inc., supra, 17 Cal.4th 553, 571,
fn. 9.) We therefore consider the request for judicial notice as a citation to those materials
that are published.


The Court of Appeal did not consider the restriction to ratemaking-related activities in Insurance
Code sections 12414.26 and 12414.29. It inadvertently relied instead on a statement in
Manufacturers Life, supra, 10 Cal.4th at page 267, which described the opinion of the appellate
court in that case and was not a holding of this court that section 12414.26 exempted title insurers
from other laws unrelated to ratemaking. Neither title insurance nor the applicability of the UCL
and Cartwright Act to title insurance was before this court in Manufacturers Life.


Indeed, in this court First American does not place principal reliance on the reasoning of the
Court of Appeal. Instead, it first contends that the scope of the Cartwright Act and the UCL is
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not broad enough to encompass a claim like that made by plaintiffs. Were the court to conclude
otherwise, it argues, we would usurp the power of the Legislature and create an untoward public
policy mandating that title insurance companies issue policies even when they have determined
that the risk is substantial. First American concedes that plaintiffs allege a conspiracy to deny title
insurance when there is a tax deed in the chain of title and that other companies refused to issue
title insurance policies, but claims that these allegations are inconsistent with allegations that First
American agreed to issue a policy if a quiet title action was completed.


In a related argument, amicus curiae State Farm Insurance Companies argues that, because the
potential scope of UCL liability is very broad, particularized fact-pleading should be required in
UCL claims. Pleading specific facts rather than conclusory allegations is necessary, amicus curiae
claims, both to give defendants notice of the theory on which plaintiff would hold them liable and
to permit early disposition of factually unsupported actions. The potential for misuse of the UCL
has not gone unnoticed. (See Stop Youth Addiction, Inc. v. Lucky Stores, Inc., supra, 17 Cal.4th
553.) However, contrary to the suggestion by amicus curiae that the court may *47  require fact-
specific pleading, the well-settled rule is otherwise except in pleading fraud.


(7) In Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197,
216 [197 Cal.Rptr. 783, 673 P.2d 660], we applied the requirement of particularity in pleading a
fraud cause of action. Under that rule, which is specific to fraud: “ '(a) General pleading of the
legal conclusion of ”fraud“ is insufficient; the facts constituting the fraud must be alleged. (b)
Every element of the cause of action for fraud must be alleged in the proper manner (i.e., factually
and specifically), and the policy of liberal construction of the pleadings ... will not ordinarily be
invoked to sustain a pleading defective in any material respect.' ” (Ibid.) We also noted, however,
that fraud is the only remaining cause of action in which specific pleading is required to enable the
court to determine on the basis of the pleadings alone whether a foundation existed for the charge
and, even in the pleading of fraud, the rule is relaxed when it is apparent from the allegations that
the defendant necessarily possesses knowledge of the facts. (Id. at p. 217.)


(8) In this cause of action, as in other nonfraud pleading, “[i]t is not the ordinary function of a
demurrer to test the truth of the plaintiff's allegations or the accuracy with which he describes
the defendant's conduct. A demurrer tests only the legal sufficiency of the pleading. [Citation.] It
'admits the truth of all material factual allegations in the complaint ...; the question of plaintiff's
ability to prove these allegations, or the possible difficulty in making such proof does not concern
the reviewing court.' ” (Committee on Children's Television, Inc. v. General Foods Corp., supra,
35 Cal.3d at pp. 213-214.)


(1f) State Farm Insurance Companies' particular concern is that the complaint fails to allege facts
to support the claim that First American, Stewart Title, and Placer Title are “conspiring” and
“have engaged in a general and concerted refusal to sell title insurance” or in a “group boycott.”
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It argues that such general allegations should be deemed insufficient. Relying on Chicago Title
Ins. Co. v. Great Western Financial Corp. (1968) 69 Cal.2d 305, 318 [70 Cal.Rptr. 849, 444
P.2d 481], it suggests that specific factual allegations in addition to pleading the elements of
the alleged unlawful act should be required. That is not the rule. ( 9) A cause of action for a
conspiracy in restraint of trade “ 'must allege (1) the formation and operation of the conspiracy,
(2) the wrongful act or acts done pursuant thereto, and (3) the damage resulting from such act or
acts. [Citations.]' [Citation.] General allegations of agreement have been held sufficient [citation],
and the conspiracy averment has even been held unnecessary, providing the unlawful acts or civil
wrongs are otherwise sufficiently alleged.” *48  (Chicago Title Ins. Co. v. Great Western Financial
Corp., supra, 69 Cal.2d at p. 316, quoting Wise v. Southern Pacific Co. (1963) 223 Cal.App.2d
50, 64-65 [35 Cal.Rptr. 652]; see also Unruh v. Truck Insurance Exchange (1972) 7 Cal.3d 616,
631 [102 Cal.Rptr. 815, 498 P.2d 1063].)


“[T]he rule established by Chicago Title essentially is that a plaintiff cannot merely restate the
elements of a Cartwright Act violation. Rather, in order to sufficiently state a cause of action, the
plaintiff must allege in its complaint certain facts in addition to the elements of the alleged unlawful
act so that the defendant can understand the nature of the alleged wrong and discovery is not merely
a blind 'fishing expedition' for some unknown wrongful acts.” (Cellular Plus, Inc. v. Superior
Court (1993) 14 Cal.App.4th 1224, 1236 [18 Cal.Rptr.2d 308].) As the court recognized in Cellular
Plus, Inc., in the context of a price fixing agreement, “conspirators rarely make such agreements in
the open or document their illicit agreements. Rather, it is usually the situation that such agreements
are made covertly, thereby making it difficult for a plaintiff to allege the full details of such ...
agreement prior to its ability to engage in the 'rock-turning' allowed by discovery.” (Id. at p. 1239;
see also Saxer v. Philip Morris, Inc. (1975) 54 Cal.App.3d 7, 27 [126 Cal.Rptr. 327] [“Antitrust
schemes generally are conceived in secrecy and live their lives in relative obscurity.”)


(1g) Fairly read, this complaint alleges a conspiracy to deny title insurance. If such a conspiracy
exists, First American necessarily has knowledge of its existence and of all of the facts relevant
thereto. The allegation that First American has conspired with Stewart Title and Placer Title to
discriminate against properties with a tax sale in the chain of title may be redundant, but again
alleges a conspiracy of which First American would have knowledge if the allegation is true. Even
if the allegation that First American required a quiet title action in the Constant transaction is
viewed as a concession by plaintiffs that First American may ultimately insure the Constant title,
however, a conspiracy among First American, Stewart Title, and Placer Title to deny title insurance
to tax-defaulted parcels is sufficiently pled.


We next consider whether those allegations, if true, may establish a violation of the Cartwright Act.


C. The Cartwright Act.
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(10) Section 16720, a part of the Cartwright Act, includes the following among the acts it defines
as a prohibited “trust”: “[A]cts by two or more persons ...: [¶] (a) To create or carry out restrictions
in trade or commerce.” Insurance is “commerce” within the meaning of this section. *49  (Speegle
v. Board of Fire Underwriters, supra, 29 Cal.2d at pp. 43-44.) ( 11) While refusing to sell a
product to a consumer does not itself violate the Cartwright Act, when that refusal is the result
of a combination, agreement, or conspiracy to make that product unavailable in a given market
a prohibited restraint of trade may be found. (Munter v. Eastman Kodak Co. (1915) 28 Cal.App.
660, 667 [153 P. 737].)


As Munter v. Eastman Kodak Co., supra, 28 Cal.App. at page 667, and section 16720, indicate,
however, an agreement among merchants is prohibited by subdivision (a) of section 16720 only if
restraint of trade in the commodity is the purpose of the agreement. “A cause of action for restraint
of trade under the Cartwright Act or common law principles must allege both a purpose to restrain
trade and injury to the business of the plaintiff traceable to actions in furtherance of that purpose.
(Bus. & Prof. Code, § 16756; Speegle v. Board of Fire Underwriters, 29 Cal.2d 34, 41 [172 P.2d
867]; Willis v. Santa Ana etc. Hospital Assn. [(1962)] 58 Cal.2d 806, 810 [26 Cal.Rptr. 640, 376
P.2d 568].)” (Jones v. H. F. Ahmanson & Co. (1969) 1 Cal.3d 93, 119 [81 Cal.Rptr. 592, 460 P.2d
464].) Unless another purpose for the defendant's action appears, a court may infer a purpose to
act in restraint of trade from allegations describing the effect of the combination. (Ibid.) (1h) We
therefore examine the complaint to determine if it sufficiently alleges that the agreement to deny
title insurance to purchasers of property with a tax sale in the chain of title is for the purpose of
restraining trade.


Plaintiffs here alleged that title to property conveyed by tax deed has become unmarketable in El
Dorado County as a result of the efforts of defendants to convince the public that title insurance
is a necessity whenever real property is purchased and the conspiracy among the only three title
insurers in the county to refuse to insure title to tax-defaulted property. Plaintiffs have therefore
sufficiently pleaded the result of the alleged combination in restraint of trade-title insurance is not
sold on tax-defaulted properties and those properties have become unmarketable.


It is true as First American argues, that an insurer may lawfully and individually conclude that the
risks inherent in insuring a title to property conveyed by tax deed outweigh the potential benefit
and decline to issue title insurance to purchasers of tax-deeded property. “[A]ntitrust laws do not
preclude a trader from unilaterally determining the parties with whom it will deal and the terms
on which it will transact business.” (G.H.I.I. v. MTS, Inc. (1983) 147 Cal.App.3d 256, 267 [195
Cal.Rptr. 211, 41 A.L.R.4th 653].) Recognition that a single participant in the market might refuse
to insure tax deed titles for a legitimate business reason does not demonstrate that there is *50
“a purpose unrelated to elimination or reduction of competition” (Jones v. H.F. Ahmanson & Co.,
supra, 1 Cal.3d at p. 119) for an agreement by a combination of insurers to refuse such policies,
however.
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We may infer from the allegations of the complaint that an agreement among all title insurers in
a county to refuse to issue such policies necessarily assumes that but for such an agreement one
or more of the insurers who are parties to the agreement might seek that business. An agreement
among all title insurers in a county that none will issue policies on property conveyed by tax
deed therefore implies a purpose of ensuring that none will seek what might otherwise become a
sufficiently lucrative business opportunity to outweigh the risk.


Other allegations of the complaint also imply a purpose to restrain trade. Plaintiffs allege that First
American, Stewart Title, and Placer Title “have engaged in a practice of interfering with land sale
contracts by refusing to issue title insurance on parcels purchased by tax sale, in which the title
was deemed free and clear by operation of law, one year after the tax sale.” Liberally read, an
allegation that defendants have a “practice” of interfering in land sale contracts implies a purpose to
do so. The allegation that defendants have “manipulated” the market though their representations
that title insurance is necessary and then refusing to issue it on tax-deeded parcels also implies a
purpose to restrain trade in, and depress the market value of, such property.


What motivation, if such exists, First American and the other insurers might have to render tax
deed titles unmarketable or otherwise restrain trade in either title insurance on such properties or
on the properties themselves is not an issue at this stage of the proceedings. Here, we consider only
whether the complaint sufficiently alleges a combination which has as its purpose the restraint of
trade in a commodity.


We conclude that it does. 10


10 Although recovery under the Cartwright Act itself is available only if the plaintiff has
suffered damage flowing directly from the prohibited conduct (Munter v. Eastman Kodak
Co., supra, 28 Cal.App. at p. 665; Lowell v. Mother's Cake & Cookie Co. (1978) 79
Cal.App.3d 13, 23-24 [144 Cal.Rptr. 664, 6 A.L.R.4th 184]), that is not true under the UCL
which permits actions on behalf of the general public seeking injunctive relief. Therefore
any violation of the Cartwright Act may form the predicate for a UCL action. Plaintiffs here
do allege damage, however.
First American's argument, addressed below, that the complaint fails to state a cause of action
on a theory of false and misleading advertising because it does not allege that any purchaser
of property relied on its marketing campaign fails for the same reason. This action is not
brought under the statutes prohibiting false advertising (§ 17500 et seq.), but under the UCL.
Plaintiffs need only state a violation of that statute or the false advertising statutes.


Amicus curiae Truck Insurance Exchange argues that the court should exercise restraint in
construing and applying the UCL to insurance industry *51  practices because of the potentially
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destabilizing effect of such suits. In support of its argument it notes features of the UCL which
permit “pseudo” class actions without the protections available in true class actions, the possibility
of duplicative and inequitable nonclass actions, the absence of restrictions on standing to initiate
UCL actions, the increased discovery burden on insurers when information about their dealings
with others is sought, possible conflicts when the defendant is in a highly regulated industry,
and the incentive for frivolous actions in the availability of attorney fees offers. The court is not
unmindful of the abuses to which the UCL is subject. (See Stop Youth Addiction, Inc. v. Lucky
Stores, Inc., supra, 17 Cal.4th 553.) Many of those concerns are matters that should be addressed
to the Legislature, not the judiciary, however. Other matters, such as application of the UCL to
“unfair” practices, and whether actual deception rather than the likelihood of deception should be
the standard by which allegedly fraudulent or deceptive conduct is tested under the UCL are not in
issue here. We decide here only whether a title insurer's violation of the Cartwright Act in conduct
unrelated to rate fixing may be the predicate for a UCL action, and if this complaint states a cause
of action under the UCL for violation of the Cartwright Act through a conspiracy to refuse to issue
title insurance on property conveyed by tax deed. We decline the invitation to go beyond the issues
raised in the petition for review.


As discussed above, this complaint does sufficiently allege a conspiracy to restrain trade. It is not
necessary that plaintiffs allege a more specific factual basis for their claim that the defendants
agreed among themselves to refuse to write title insurance on tax-defaulted property.


D. False, Misleading, or Unfair Advertising.
(12) As noted above, a UCL civil action also may be predicated on “unfair, deceptive, untrue
or misleading advertising and any act prohibited by [§§ 17500-17581].” (§ 17200.) Inasmuch as
the complaint includes allegations regarding defendants' marketing programs, we next consider
whether the complaint sufficiently alleges advertising which falls within these parameters.


Plaintiffs alleged in the first cause of action that defendants “individually and jointly have
undertaken marketing programs stressing to consumers the necessity of Title Insurance in a real
estate transaction” and “have attempted through advertising and marketing efforts to convince
members of the general public that Title Insurance is essential to the protection of a purchaser
of real property in the State of California.” They also alleged that *52  each defendant had
“represented to the public that they would insure any and all real estate which had good title,”
but conspired to refuse such insurance for land obtained at a tax sale. The second cause of action
includes similar allegations and asserts that by this conduct defendants manipulated the real estate
market.


There is no allegation that any statement made in the marketing programs regarding the importance
of title insurance was false or misleading or was made with the intent to mislead. No violation of
section 17530, governing false or misleading statements concerning the extent, location, ownership
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and title to real estate is stated, therefore. Arguably a violation of section 17500 has been
stated, however. That section prohibits advertising property or services with untrue or misleading
statements or with the intent not to sell at the advertised price. It prohibits, inter alia, untrue or
misleading statements “concerning any circumstance or matter of fact connected with the proposed
performance or disposition [of property].” Advertising that title insurance is necessary and will be
issued on any property with good title, when in fact it will not be issued on tax-deeded property
may be deemed both misleading and false. By failing to exclude tax-deeded property from the
representation that title insurance will be issued, such advertising may induce a buyer to enter into
a contract for the purchase of land in the anticipation that title insurance will be available. By
representing that title insurance will be issued whenever there is “good” title, the advertisement
may be deemed false if a tax deed is “good” title.


Defendants do not argue that a tax deed does not convey good title, nor could they and be consistent
with the clear legislative intent that a tax deed convey good title. Revenue and Taxation Code
section 3711 provides: “Except as against actual fraud, the deed duly acknowledged or proved is
conclusive evidence of the regularity of all proceedings from the assessment of the assessor to the
execution of the deed, both inclusive.” Revenue and Taxation Code section 3712 provides that with
the exceptions noted earlier “[t]he deed conveys title to the purchaser free of all encumbrances of
any kind existing before the sale ....” As the Court of Appeal further explained in Van Petten, supra,
38 Cal.App.4th at pages 46-47, again quoting Craland, supra, 214 Cal.App.3d at page 1404: “
'The tax deed passes title free of all encumbrances except tax liens or assessments, easements,
water rights, ... recorded restrictions[, and any Internal Revenue Service liens which, pursuant
to federal law, are not discharged by the sale]. [Citation.] In the absence of actual fraud, the
duly acknowledged or proved tax deed is conclusive evidence of the regularity of the tax sale
proceedings. [Citation.] The tax sale furthers the public interest by collecting the taxes owed upon
the property, and also returning the property to the tax rolls by placing it into the hands of those
who do pay their taxes.' ” *53


The legislative purpose underlying the assurance of Revenue and Taxation Code section 3712
that a tax deed conveys the property free of all preexisting encumbrances is to encourage sale of
tax-defaulted property. (Connors v. Jerome (1948) 83 Cal.App.2d 330, 332 [188 P.2d 770].) This
court has described a title a purchaser at a tax sale receives from the state as a better title than
might otherwise be conveyed. “A property tax operates in rem against the property, and a title
granted by a tax deed pursuant to a valid sale of the property for nonpayment of taxes, conveys not
merely the title of the person assessed, but a new and complete title under an independent grant
from the state.... A purchaser at the tax sale may thus receive a better title than that of the person
against whom the taxes were assessed, unless he is the defaulting taxpayer or someone acting in
his behalf.” (Helvey v. Sax (1951) 38 Cal.2d 21, 24 [237 P.2d 269].)
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Nonetheless, the Revenue and Taxation Code provides procedures by which the validity of a tax
deed may be determined, 11  thereby acknowledging that a tax deed may be defective. The code
also provides limitation periods after which such actions may not be brought or defenses based on
a claim of defective title maintained, however. Revenue and Taxation Code section 175 expressly
provides that a tax deed to a taxing agency is conclusively presumed valid after one year unless a
challenge to the validity of the deed has been commenced. 12  Revenue and Taxation Code section
177 provides a one-year limitation for the commencement of any action to challenge the validity
of a deed issued by any taxing agency. 13  (See also Rev. & Tax. Code, §§ 3725, 3726, 3809, and
3810.)


11 See Revenue and Taxation Code sections 3727 (action by purchaser to quiet title against the
state), and 3950 (action by purchaser to determine adverse claims to or clouds on title).


12 Revenue and Taxation Code section 175: “All deeds heretofore and hereafter issued to any
taxing agency, including taxing agencies which have their own system for the levying and
collection of taxes, by reason of the delinquency of property taxes or assessments levied by
any taxing agency or revenue district, shall be conclusively presumed to be valid unless held
to be invalid in an appropriate proceeding in a court of competent jurisdiction to determine
the validity of the deed commenced within one year after the execution of the deed ....”


13 Revenue and Taxation Code section 177: “(a) A proceeding based on an alleged invalidity
or irregularity of any deed heretofore or hereafter issued upon the sale of property by any
taxing agency, including taxing agencies which have their own system for the levying and
collection of taxes, in the enforcement of delinquent property taxes or assessments, or a
proceeding based on an alleged invalidity or irregularity of any proceedings leading up to
such deed, can only be commenced within one year after the date of recording of such deed
in the county recorder's office ....
“(b) A defense based on an alleged invalidity or irregularity of any deed heretofore or
hereafter issued upon the sale of property by any taxing agency ... can only be maintained
in a proceeding commenced within one year after the date of recording of such deed in the
county recorder's office ....”


First American argues that the business of a title company does not include researching records of
the tax assessment and delinquent tax sale of *54  real property to ensure that statutory procedures
have been followed and proper notice given. It speculates that an adversely affected person might
nonetheless challenge a tax deed on due process grounds claiming inadequate notice. It is doubtful
that a meritorious due process challenge could be made on that basis. Since the state may fix
a statute of limitations for the exercise of constitutional rights, it may fix a reasonable limit for
claims affecting the right to property. (Saranac Land & Lumber Co. v. Roberts (1900) 177 U.S.
318 [20 S.Ct. 642, 44 L.Ed. 786]; Turner v. New York (1897) 168 U.S. 90 [18 S.Ct. 38, 42 L.Ed.
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392]; Elbert, Ltd. v. Gross (1953) 41 Cal.2d 322, 330 [260 P.2d 35]; Tannhauser v. Adama (1947)
31 Cal.2d 169, 176 [187 P.2d 716, 5 A.L.R.2d 1015]; Miller & Lux, Inc. v. Secara (1924) 193
Cal. 755, 765 [227 P. 171]; Davault v. Essig (1947) 80 Cal.App.2d 970, 973 [183 P.2d 39].) As
the high court observed in Saranac Land & Lumber Co. v. Roberts, supra, 177 U.S. at page 330
[20 S.Ct. at page 647]: “[A statute of limitations] will bar any right, however high the source from
which it may be deduced, provided that a reasonable time is given a party to enforce his right.”
First American concedes that the Legislature has created a statutory bar to title challenges based on
lack of adequate notice after one year, 14  but argues that suits are nonetheless brought. While that
possibility may be relevant to a title insurer's concept of “good” title, a consumer's understanding
of that term as used in an advertisement for title insurance may differ.


14 Again, we do not foreclose the possibility that in subsequent proceedings defendant will be
able to justify the refusal to issue title insurance as warranted by legitimate business purposes.
Since defendant has not supported its concern that Revenue and Taxation Code section 177
does not bar all possible legal challenges to tax deeds on any basis other than lack of notice,
we have no occasion here to speculate about the nature of other potential claims or whether
there may be exceptions to the one-year limitation of section 177.


Whether a tax deed conveys “good” title within the meaning of an advertised promise to issue
title insurance for any “good” title is a factual question to be addressed by the parties should this
matter proceed to trial. For purposes of ruling on a demurrer, we conclude only that, in light of the
statute of limitations on challenges to the validity of titles acquired through tax deeds, members
of the public might reasonably understand such an advertisement to encompass title acquired at a
tax sale. If so, such an advertisement would be misleading if the insurer failed to reveal that a deed
traceable to a tax sale was a circumstance excluded from the apparently unequivocal promise to
issue a title insurance policy to the purchaser of any property with “good” title.


For the above reasons, the allegations that a representation by a title insurance company that title
insurance will be issued on any property with good title, when in fact the insurer will not insure tax
deeds, also state a *55  cause of action for violation of the UCL. If plaintiffs are able to establish
that a tax deed is “good” title within the understanding of a reasonable consumer, the advertisement
may be conduct prohibited as unfair competition under the section 17200 definition as “deceptive,
untrue or misleading advertising.”


E. Interference With Contractual Relations.
(13a) Plaintiffs contend that the allegations of the first cause of action also state a cause of action
for interference with existing and prospective contractual relations. Defendant's only rebuttal is
that since there was nothing wrong in its refusal to issue the policy of title insurance to Constant,
there can be no interference with existing and prospective contractual relations. Wrongfulness
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independent of the inducement to breach the contract is not an element of the tort of intentional
interference with existing contractual relations, however.


(14a) “The elements which a plaintiff must plead to state the cause of action for intentional
interference with contractual relations are (1) a valid contract between plaintiff and a third party; (2)
defendant's knowledge of this contract; (3) defendant's intentional acts designed to induce a breach
or disruption of the contractual relationship; (4) actual breach or disruption of the contractual
relationship; and (5) resulting damage.” (Pacific Gas & Electric Co. v. Bear Stearns & Co. (1990)
50 Cal.3d 1118, 1126 [270 Cal.Rptr. 1, 791 P.2d 587].) ( 13b) The Court of Appeal held that
plaintiffs could not state a cause of action for interference with contractual relations because
the allegations did not establish that defendants' conduct was wrongful for any reason other
than its impact on the contracts for the purchase of tax-defaulted property. This holding fails to
properly distinguish the torts of interference with prospective economic advantage and intentional
interference with an existing contract.


(14b) Because interference with an existing contract receives greater solicitude than does
interference with prospective economic advantage (Della Penna v. Toyota Motor Sales, U.S.A.,
Inc., supra, 11 Cal.4th at p. 392), it is not necessary that the defendant's conduct be wrongful apart
from the interference with the contract itself. (LiMandri v. Judkins, supra, 52 Cal.App.4th at p.
343.)


As we explained in Della Penna v. Toyota Motor Sales, U.S.A., Inc., supra, 11 Cal.4th at page 392,
it is necessary to distinguish the tort of interference with an existing contract because the exchange
of promises which cements an economic relationship as a contract is worthy of protection from a
stranger to the contract. Intentionally inducing or causing a breach of an *56  existing contract is
therefore a wrong in and of itself. Because this formal economic relationship does not exist and
damages are speculative when remedies are sought for interference in what is only prospective
economic advantage, Della Penna concluded that some wrongfulness apart from the impact of the
defendant's conduct on that prospect should be required. Implicit in the Della Penna holding is a
conclusion that this additional aspect of wrongfulness is not an element of the tort of intentional
interference with an existing contract.


Moreover, the tort of intentional interference with performance of a contract does not require that
the actor's primary purpose be disruption of the contract. As explained in comment j to section
766 15  of the Restatement Second of Torts: “The rule stated in this Section is applicable if the actor
acts for the primary purpose of interfering with the performance of the contract, and also if he
desires to interfere, even though he acts for some other purpose in addition. The rule is broader,
however, in its application than to cases in which the defendant has acted with this purpose or
desire. It applies also to intentional interference, as that term is defined in § 8A, in which the
actor does not act for the purpose of interfering with the contract or desire it but knows that the



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=50CALIF3D1118&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_1126&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1126 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=50CALIF3D1118&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_1126&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1126 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990090448&pubNum=661&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=11CAL4TH392&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_392&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_392 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=11CAL4TH392&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_392&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_392 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=52CALAPP4TH343&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_343&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_343 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=52CALAPP4TH343&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_343&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_343 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=11CAL4TH392&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_392&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_392 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0101577&cite=REST2DTORTSs766&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0101577&cite=REST2DTORTSs766&originatingDoc=I20070e0cfab811d9bf60c1d57ebc853e&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Quelimane Co. v. Stewart Title Guaranty Co., 19 Cal.4th 26 (1998)
960 P.2d 513, 77 Cal.Rptr.2d 709, 1998-2 Trade Cases P 72,285...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 29


interference is certain or substantially certain to occur as a result of his action. The rule applies, in
other words, to an interference that is incidental to the actor's independent purpose and desire but
known to him to be a necessary consequence of his action.


15 “One who intentionally and improperly interferes with the performance of a contract (except
a contract to marry) between another and a third person by inducing or otherwise causing
the third person not to perform the contract, is subject to liability to the other for the
pecuniary loss resulting to the other from the failure of the third person to perform the
contract.” (Rest.2d Torts, § 766.)


“The fact that this interference with the other's contract was not desired and was purely incidental
in character is, however, a factor to be considered in determining whether the interference is
improper. If the actor is not acting criminally nor with fraud or violence or other means wrongful in
themselves but is endeavoring to advance some interest of his own, the fact that he is aware that he
will cause interference with the plaintiff's contract may be regarded as such a minor and incidental
consequence and so far removed from the defendant's objective that as against the plaintiff the
interference may be found to be not improper.” (Rest.2d Torts, § 766, com. j at p. 12.)


(13c) The complaint here alleged a contract between plaintiff Western Land Bank and Robert
Constant. Knowledge of the contract is alleged impliedly in the allegation that defendant First
American refused to issue a policy of title insurance unless Constant initiated a quiet title action.
Disruption is alleged in the allegation that Constant then failed to complete *57  payment.
Damages are alleged in the lost benefits of the transactions and related legal costs. By a conspiracy
allegation and similar allegations regarding the tax deeds to the Rahmans and SAR which Placer
Title and Stewart Title refused to insure, plaintiffs also satisfy those elements of the cause of action.


Finally, the complaint also alleges that “defendants, and each of them, have deliberately, willfully,
and intentionally interfered with the contractual relations of purchasers of land and sellers who
are members of the public owning land purchased through a tax sale, including, but not limited to,
Plaintiffs herein.” Whether plaintiffs can prove that defendant First American intended to interfere
with land sale contracts when it denied title insurance, or First American can establish that it had
a legitimate business purpose which justified its actions is, again, a matter for trial.


We conclude that the complaint sufficiently alleges a cause of action for intentional interference
with existing contractual relations.


F. Negligence.
(15a) Finally, plaintiffs alleged in their fifth cause of action that defendants “owed a duty to
members of the public, including Plaintiffs herein, to issue insurance to any parcel of land,
including reporting the legal status of the Title thereof, without discrimination.” They also alleged
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that defendants “had a duty to use known and accepted legal, actuarial, and statutory criteria to
determine the legal status of parcels of land to be insured, which they would decline to insure.”
Allegedly, those duties were breached by defendant's failure to insure any title to land purchased
at a tax sale regardless of the merits of the chain of title.


In this court plaintiffs argue that defendants violated a common law duty of nondiscrimination by
their concerted refusal to sell title insurance on property which has a tax deed in the chain of title.


We agree with the Court of Appeal that the allegations fail to state a cause of action for negligence.


(16) “The threshold element of a cause of action for negligence is the existence of a duty to use
due care toward an interest of another that enjoys legal protection against unintentional invasion.
(Rest.2d Torts, § 281, subd. (a); 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 732,
p. 60.) Whether this essential prerequisite to a negligence cause of action has been satisfied in a
particular case is a question of law to be resolved by the court. *58  (6 Witkin, supra, § 748 at
p. 83.)” (Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 397 [11 Cal.Rptr.2d 51, 834 P.2d 745,
48 A.L.R.5th 835].)


(17) Recognition of a duty to manage business affairs so as to prevent purely economic loss to
third parties in their financial transactions is the exception, not the rule, in negligence law. Privity
of contract is no longer necessary to recognition of a duty in the business context and public policy
may dictate the existence of a duty to third parties. We found that a construction lender had a
duty to third party home buyers in Connor v. Great Western Sav. & Loan Assn. (1968) 69 Cal.2d
850, 865 [73 Cal.Rptr. 369, 447 P.2d 609, 39 A.L.R.3d 224], because the lender had control over
the quality of construction but failed to prevent major construction defects in the homes whose
construction it financed. There we reiterated “[t]he basic tests for determining the existence of
such a duty ... set forth in Biakanja v. Irving [(1958)] 49 Cal.2d 647, 650 [320 P.2d 16], as follows:
'The determination whether in a specific case the defendant will be held liable to a third person
not in privity is a matter of policy and involves the balancing of various factors, among which are
[1] the extent to which the transaction was intended to affect the plaintiff, [2] the foreseeability of
harm to him, [3] the degree of certainty that the plaintiff suffered injury, [4] the closeness of the
connection between the defendant's conduct and the injury suffered, [5] the moral blame attached
to the defendant's conduct, and [6] the policy of preventing future harm.' ” (Ibid.)


(15b) Applying that test in this case, we decline to recognize a duty to avoid business decisions that
may affect the financial interests of third parties, or to use due care in deciding whether to enter into
contractual relations with another. Here, defendant had no relationship to the properties plaintiffs
sought to sell. It had no control over the sale and no preexisting relationship with the purchasers.
The possible impact of unavailability of title insurance on sellers of tax-defaulted property was
incidental as is the impact of most business transactions on third parties. It is foreseeable that if
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title insurance is not readily available the seller may not receive the same price that insurable title
would bring. Foreseeability of financial injury to third persons alone is not a basis for imposition
of liability for negligent conduct, however. (Bily v. Arthur Young & Co., supra, 3 Cal.4th at p. 399.)
Moreover, unavailability of title insurance is simply one factor in the market price of tax-defaulted
property, and the seller may have acquired the property at a reduced price because it was at some
time sold at a tax sale. The relationship between the seller's lost profit, if any, and defendant's
conduct is tenuous at best. In the specific instances alleged in this complaint, the seller did suffer
monetary loss when the sales were not completed because would-be purchasers could not obtain
title insurance, but this was a risk that the seller assumed when the property was acquired. *59


To the extent that state policy seeks to maximize the price paid for property sold for nonpayment
of taxes, there may be some “moral blame” in a business practice that results in lower sales prices
for such property. Nonetheless, this case is clearly distinguishable from Connor v. Great Western
Sav. & Loan Assn., supra, 69 Cal.2d 850. In Connor, the defendant had the knowledge, control,
and ability necessary to prevent construction of defective homes. Its negligent failure to monitor
the quality of the homes for which it provided construction financing contributed to acquisition of
homes with serious construction defects by less knowledgeable third party purchasers.


In Bily v. Arthur Young & Co., supra, 3 Cal.4th at page 399, we recognized that the client for whom
an audit report is prepared has interests that may not be consonant with those of the public and that
recognition of a duty to members of the public who might rely on the audit could lead to imposition
of liability out of proportion to fault. Here, too, a title insurer acting in what it perceives to be its
own business interest in refusing to insure some titles would suffer liability out of proportion to
fault if required to consider the business interests of would-be sellers of tax-defaulted property
in deciding what insurance to sell. Our observation in Bily that the audit report was only one
factor in the third party plaintiffs' investment decisions and any negligence in the preparation of
the report did not warrant imposition of liability to third parties is equally relevant here. “As a
matter of economic and social policy, third parties should be encouraged to rely on their own
prudence, diligence, and contracting power, as well as other informational tools. This kind of
self-reliance promotes sound investment and credit practices and discourages the careless use of
monetary resources.” (Bily v. Arthur Young & Co., supra, 3 Cal.4th at p. 403.)


In the business arena it would be unprecedented to impose a duty on one actor to operate its
business in a manner that would ensure the financial success of transactions between third parties.
With rare exceptions, a business entity has no duty to prevent financial loss to others with whom
it deals directly. A fortiori, it has no greater duty to prevent financial losses to third parties who
may be affected by its operations.


While title insurers may not discriminate among purchasers on the basis of the purchasers' race,
ethnicity, religion, gender or otherpersonal characteristics (see Civ. Code, § 51), they may opt to
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limit their potential liability by declining certain risks without violating any statutory or common
law obligation. No special relationship existed between plaintiffs and defendants to give rise to a
duty to issue a policy of title insurance to a member of the public purchasing tax-defaulted property
from plaintiffs, and defendants had *60  no duty to plaintiffs to ensure that they did not suffer
financial losses in their efforts to sell tax-defaulted properties.


Even were there an argument that First American had a duty to conduct its business in a manner
that would not cause financial harm to plaintiffs, however, the negligence cause of action fails
because negligence is not pleaded. Plaintiffs assert a duty and a breach of the duty, but no negligent
act. They allege a business practice of denying title insurance on property conveyed by tax deed,
but do not allege that this conduct falls below the standard of care expected of a prudently managed
insurance business.


Negligence may be generally pleaded, but there are limits to the generality with which the plaintiff
is allowed to state a cause of action. The complaint must indicate the acts or omissions which the
plaintiff claims were negligently performed. (Guilliams v. Hollywood Hospital (1941) 18 Cal.2d
97, 101 [114 P.2d 1]; Pultz v. Holgerson (1986) 184 Cal.App.3d 1110, 1117 [229 Cal.Rptr. 531].)
An allegation that an insurer refuses to issue title insurance on tax-defaulted properties fails to
state facts from which an inference of negligence can be drawn.


III. Disposition
The judgment of the Court of Appeal is reversed with directions to remand this matter to the
superior court for further proceedings consistent with this opinion.


George, C. J., Mosk, J., Kennard, J., Werdegar, J., and Chin, J., concurred.


BROWN, J.,


Dissenting.-At oral argument, it became apparent there is no factual basis to support the allegations
in the complaint that defendants “conspired” to refuse title insurance to plaintiffs' tax-defaulted
property. Counsel conceded plaintiffs presently have no evidence of an agreement. Establishing an
“unlawful” agreement under the Cartwright Act is the heart of plaintiffs' case, the central predicate
on which their derivative claim under the unfair competition law (Bus. & Prof. Code, § 17200
et seq. (UCL)) rests. (Maj. opn., ante, at pp. 49-50.) Without a factual basis, it collapses. The
majority's decision to reverse the judgment of dismissal thus turns on a technical rule of pleading
—that a demurrer admits all facts properly pleaded in a complaint—combined with official
indulgence of plaintiffs' desire to conduct a fishing expedition. I would put this sham lawsuit out
of its misery. Because the allegations of the complaint are hopelessly clouded by counsel's *61
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concession at oral argument, I would dismiss the petition for review in this case as improvidently
granted.


Even without plaintiffs' concession, I would still find the complaint insufficient to state a claim
under the UCL and for interference with contract. The trial court sustained defendants' demurrer
without leave to amend. The Court of Appeal affirmed that judgment. The reason is intuitively
obvious: “Nothing from nothing leaves nothing.” 1  A lawsuit is a means of redressing a cognizable
injury. Relying on recommendations of an advisory organization of title insurers, and their own
evaluations of the risks presented by tax deeds, defendants do not underwrite tax titles. The
organization's advice is exempt from the antitrust provisions of the Cartwright Act (see Ins.
Code, § 12414.29), and no law requires title companies to insure unreasonable risks against their
business judgment. Despite this straightforward logic, the majority holds that a gossamer skein
of suppositions—that defendants “conspired,” that a “conspiracy” is “unlawful,” that anything
“unlawful” will support a UCL suit—is enough to permit this litigation to continue.


1 From the tune, Nothing From Nothing, by Billy Preston.


The Court of Appeal's result was the right one; this case should not survive a demurrer. Orderly
legal development is not advanced by placing this court's imprimatur on yet another unfair
competition claim of dubious pedigree.


“Buying Lawsuits” and Curative Statutes
Tax titles, long regarded as “buying a lawsuit,” have historically been uninsurable and practically
unmarketable. (2 Bowman, Ogden's Revised Cal. Real Property Law (1975) § 21.26, p. 1098
(Ogden's).) In 1938, in common with other states emerging from the Great Depression, the
Legislature strengthened tax titles by enacting limitations statutes requiring attacks based on
“irregularit [ies] of the tax collector's deed” to be brought within one year. (Rev. & Tax. Code,
§§ 3725, 3726.) Intended to armor tax titles against defeasance in a period of wholesale tax
delinquencies and general economic insecurity, these measures were good for the counties because
they enhanced marketability. Without them, local governments might face a glut of tax-defaulted
property and falling revenues. (Ogden's, supra, § 21.26, at p. 1098 [“in 1937, in Los Angeles
County, over 100,000 parcels” removed from the tax rolls]; see also Craland, Inc. v. State of
California (1989) 214 Cal.App.3d 1400, 1404 [263 Cal.Rptr. 255] [“The tax sale furthers the public
interest by collecting taxes owed ... and also returning the property to the tax rolls ....”].) *62


Despite plaintiffs' claim to the contrary, shortened limitations statutes do not mean tax titles are
risk free. (Van Petten v. County of San Diego (1995) 38 Cal.App.4th 43, 50 [44 Cal.Rptr.2d 816]
[“a purchaser of property at a tax sale takes the risk of any defect”].) Plaintiffs overlook that
property owners involuntarily “sold out” by tax foreclosures are an inherently sympathetic lot, just
as those who buy tax titles are speculators profiting off the misfortune of others. (See, e.g., Note,
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The Current Status of Tax Titles: Remedial Legislation v. Due Process (1948) 62 Harv. L.Rev. 93,
100, fn. 40 [“[T]ax lien purchasers are traditionally speculators who do not enlist the sympathy
of the court.”].) Forced to choose, courts may look with a jaundiced eye on such a newly minted
title, especially given the often gross disparity between land value and tax redemption price. (See
id. at p. 100 [“[T]he notorious insecurity of tax titles keeps the purchase price at the level of the
statutory minimum—taxes, interest, penalties, and costs of the sale.”].)


This minefield of contingencies would naturally weigh against the actuarial calculations of any
rational insurer, the “curative” provisions of Revenue and Taxation Code sections 3725 and 3726
notwithstanding. It is not surprising, then, that the Legislature has not required title companies to
insure tax titles. Yet it is just that extraordinary proposition plaintiffs assert is the law. The majority
does not endorse plaintiffs explicitly, it does so impliedly by holding they may seek to prove
summary allegations that defendants “conspired” to refuse them title insurance. (See maj. opn.,
ante, at pp. 49-50.) Such allegations are easy to plead. Holding these legally sufficient to survive
a demurrer ensures costly, extended litigation and furnishes leverage for settlement, especially
where a conclusory “conspiracy” is the only predicate for a UCL claim. Unlike the majority, I
would require more.


Judicial Abstention, the UCL and Primary Jurisdiction
It is a truism that UCL litigation over industry-wide economic practices hampers rather than
advances effective regulation. Several recent private UCL suits seeking to short-circuit complex
regulatory schemes have been dismissed on that common ground. As one Court of Appeal wrote
in dismissing a suit seeking “court-created regulation of [insurance] brokers” (Crusader Ins.
Co. v. Scottsdale Ins. Co. (1997) 54 Cal.App.4th 121, 138 [62 Cal.Rptr.2d 620]), “[i]nstitutional
systems are ... in place to deal with [the issue]. There is no need or justification for the courts to
interfere ....” (Ibid.) Wolfe v. State Farm Fire & Casualty Ins. Co. (1996) 46 Cal.App.4th 554 [53
Cal.Rptr.2d 878] is on all fours. Plaintiff sought a judgment that a refusal to include earthquake
damage in homeowners insurance policies *63  violated the UCL; the Court of Appeal dismissed:
“Assuming ... [plaintiff] can state a cause of action ... that by itself does not permit unwarranted
judicial intervention in an area of complex economic policy.” (Id. at pp. 564-565, fn. omitted;
see also Samura v. Kaiser Foundation Health Plan, Inc. (1993) 17 Cal.App.4th 1284, 1301-1302
[22 Cal.Rptr.2d 20] [UCL suit challenging health policy reimbursement provision; “courts cannot
assume general regulatory powers over health maintenance organizations through [the UCL]”];
California Grocers Assn. v. Bank of America (1994) 22 Cal.App.4th 205, 218 [27 Cal.Rptr.2d
396] [UCL challenge to bank assessments on “NSF” checks; “[j]udicial review of one service fee
charged by one bank is an entirely inappropriate method of overseeing bank service fees”].)


Because these cases implicated complex regulatory issues, their resolution in a private UCL suit
was “inappropriate.” Either the Legislature had imposed its own regulatory solution, or UCL
litigation was the wrong medium. And because regulatory proceedings were more appropriate,
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these courts abstained, refusing to exercise jurisdiction under the UCL. The reasoning of these
cases applies here, where plaintiffs, by leveraging the UCL, want to require the Superior Court
of El Dorado County to assume the regulatory jurisdiction of the Department of Insurance.
That the insurance industry is highly regulated suggests a related doctrine may apply—“primary
jurisdiction.” We invoked that doctrine in Farmers Ins. Exchange v. Superior Court (1992) 2
Cal.4th 377 [6 Cal.Rptr.2d 487, 826 P.2d 730] (Farmers), a case presenting the same mix of
economic, policy and regulatory issues. The Attorney General sued to require auto insurers to offer
the “Good Driver Discount” adopted as part of Proposition 103 (Ins. Code, §§ 1861.02, 1861.05;
enacted by the voters in Nov. 1988). Relying on provisions of the Insurance Code, we concluded
that “considerations of judicial economy, and concerns for uniformity in application of the complex
insurance regulations,” supported initial resort to the Insurance Commissioner. (Farmers, supra,
2 Cal.4th at p. 396.)


It is not simply that a single superior court judge hearing a single UCL case is a poor choice
to resolve a myriad of complicated fact and policy issues tied to the economics, risks, cost and
availability of title insurance. It is that given the scope of its administrative authority and depth of
regulatory experience, the Department of Insurance is likely to prove better at the job. In this case,
the practical meaning of primary jurisdiction is the virtual plenary jurisdiction of the department
over insurance and insurers and their business practices. It can employ resources to develop an
accurate picture of the economics of title insurance, its costs, availability, and industry practices;
it can determine the forces behind plaintiffs' complaint; if warranted, it can prescribe an industry-
wide remedy. It was to support the use of broad *64  administrative powers in highly regulated
businesses that primary jurisdiction was invented. Just as we took advantage of the commissioner's
resources in Farmers, supra, 2 Cal.4th 377, we ought to do so here. Whether proceedings before
the department increase the availability of title insurance for tax deeds is not the point. Primary
jurisdiction does not oust the courts; it enables them to bring the investigative and policy resources
of experts to bear on complex regulatory issues.


Interference With Contract
In Della Penna v. Toyota Motor Sales, U.S.A., Inc. (1995) 11 Cal.4th 376 [45 Cal.Rptr.2d 436,
902 P.2d 740] (Della Penna), we held that unqualified claims of interference with economic
“expectations” were at odds with fundamental notions of commercial competition. Unless
checked, they threatened perverse results, rewarding the inefficient and penalizing the competitive.
(Id. at p. 384.) Such suits could not be maintained, we ruled, unless plaintiff proved conduct
“wrongful by some legal measure other than ... interference itself.” (Id. at p. 393, italics added.)
Proof of an independent wrong was required. (Ibid.) The majority would distinguish the claim
in Della Penna from plaintiffs' allegations of contractual interference. But that distinction is not
significant here. The allegation of tortious interference with contract is not that defendants induced
others to breach contracts with plaintiffs. It is the claim they interfered with the performance of
those contracts, not by directly and purposefully hindering performance, but as an indirect effect
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of the evenhanded, industry-wide, recommended practice of not insuring the abnormal risks tax
titles present.


Such contract claims, like economic expectations claims, also require more than a bald allegation
of “interference,” especially when they allege no more than the pursuit of legitimate commercial
interests. That additional requirement is the same “interference plus” independently improper
conduct we imposed in Della Penna, supra, 11 Cal.4th 376. According to section 766 of
the Restatement Second of Torts, “One who intentionally and improperly interferes with the
performance of a contract ... between another and a third person by inducing or otherwise
causing the third person not to perform ... is subject to liability ....” (Id. at p. 7, italics added.)
That is the majority rule. It means what it says: “The keystone of the statement is the adverb
'improperly' ....” (Guard-Life Corp. v. S. Parker Hardware Mfg. (1980) 50 N.Y.2d 183 [428
N.Y.S.2d 628, 406 N.E.2d 445, 448].) To state an interference with contract claim, plaintiffs must
prove more than a breach; they must prove a breach caused by wrongful or improper conduct. (See,
e.g., Top Serv. Body Shop, Inc. v. Allstate Ins. Co. (1978) 283 Or. 201 [582 P.2d 1365, 1372] [acts
by insurer “wholly consistent with [its] pursuit *65  of its own business purposes” did not support
inference of “improper purpose to injure [plaintiff]”]; Wagenseller v. Scottsdale Memorial Hosp.
(1985) 147 Ariz. 370 [710 P.2d 1025, 1043] [“We find nothing inherently wrongful in 'interference'
itself.... [L]iability must be based on more than ... interference alone.”]; Alvord and Swift v. Stewart
M. Muller Const. Co. (1978) 46 N.Y.2d 276 [413 N.Y.S.2d 309, 310, 385 N.E.2d 1238, 1239]
[interference with performance not actionable where “incidental to another legitimate business
purpose”].)


We said as much in Pacific Gas & Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118 [270
Cal.Rptr. 1, 791 P.2d 587]. Dismissing a contract interference claim on the ground that defendant
had done no more than counsel a client to seek a judicial determination whether it could terminate
a contract, we called plaintiff's suit “to make it a tort to induce potentially meritorious litigation,”
“repugnant” to the philosophy of unhindered access to the courts. (Id. at p. 1137.) Because access
to the courts was not wrongful or improper, it was not tortious. Despite the majority's assertion
that “[w]rongfulness independent of the inducement to breach ... is not an element of the tort of
intentional interference” with contract (maj. opn., ante, at p. 55), the law is to the contrary. A
refusal to insure tax titles founded on economically rational, commercially prudent considerations
is neither wrongful nor improper. And it is not a tort.


I dissent.


On September 23, 1998, the opinion was modified to read as printed above. *66


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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85 Cal.App.5th 85
Court of Appeal, First District, Division 4, California.


RAJA DEVELOPMENT CO., INC., et al., Plaintiffs and Appellants,
v.


NAPA SANITARY DISTRICT, Defendant and Respondent;
County of Napa, Real Party in Interest.


A162256
|


Filed November 8, 2022


Synopsis
Background: Condominium owners brought action for declaratory and injunctive relief against
sanitary district alleging that the use-fee portion of sewer service charge, which also included a
capacity-fee portion, was an unlawful tax. The Superior Court, Napa County, No. 19CV000682,
Victoria Wood, J., sustained sanitary district's demurrer. Owners appealed.


[Holding:] In a case of first impression, the Court of Appeal, Goldman, J., held that putative
inseverability of ordinances authorizing sewer charge did not make a challenge to use-fee portion
of charge subject to shorter limitations period for challenging capacity fees.


Reversed and remanded.


Procedural Posture(s): On Appeal; Demurrer to Complaint.


West Headnotes (12)


[1] Appeal and Error Time for proceedings;  limitations and laches
Application of the statute of limitations on undisputed facts is a purely legal question
subject to de novo review.


[2] Appeal and Error Objections and exceptions;  demurrer
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On appeal from the sustaining of a demurrer based on a statute of limitations, an appellate
court must take the allegations of the operative complaint as true and consider whether the
facts alleged establish plaintiff's claim is barred as a matter of law.


2 Cases that cite this headnote


[3] Limitation of Actions Demurrer, Exception, or Motion Raising Defense
A demurrer based on a statute of limitations will not lie where the action may be, but is
not necessarily, barred.


[4] Limitation of Actions Matters appearing on face of pleadings
In order for the bar of statute of limitations to be raised by demurrer, the defect must clearly
and affirmatively appear on the face of the complaint; it is not enough that the complaint
shows that the action may be barred.


1 Case that cites this headnote


[5] Limitation of Actions Limitation as affected by nature or form of remedy in general
To determine the statute of limitations which applies to a cause of action, it is necessary
to identify the nature of the cause of action, i.e., the gravamen of the cause of action.


2 Cases that cite this headnote


[6] Limitation of Actions Limitation as affected by nature or form of remedy in general
Nature of the right sued upon, and not the form of action nor the relief demanded,
determines the applicability of the statute of limitations.


2 Cases that cite this headnote


[7] Limitation of Actions Limitation as affected by nature or form of remedy in general
What is significant for statute of limitations purposes is the primary interest invaded by
defendant's wrongful conduct.


[8] Municipal Corporations Sewer service fees



https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I30fca2605fd111eda9ebd12c7865b303&headnoteId=207045658100220240418020252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=I30fca2605fd111eda9ebd12c7865b303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241k180/View.html?docGuid=I30fca2605fd111eda9ebd12c7865b303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=I30fca2605fd111eda9ebd12c7865b303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241k180(2)/View.html?docGuid=I30fca2605fd111eda9ebd12c7865b303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I30fca2605fd111eda9ebd12c7865b303&headnoteId=207045658100420240418020252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=I30fca2605fd111eda9ebd12c7865b303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241k16/View.html?docGuid=I30fca2605fd111eda9ebd12c7865b303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I30fca2605fd111eda9ebd12c7865b303&headnoteId=207045658100520240418020252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=I30fca2605fd111eda9ebd12c7865b303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241k16/View.html?docGuid=I30fca2605fd111eda9ebd12c7865b303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I30fca2605fd111eda9ebd12c7865b303&headnoteId=207045658100620240418020252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=I30fca2605fd111eda9ebd12c7865b303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241k16/View.html?docGuid=I30fca2605fd111eda9ebd12c7865b303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268/View.html?docGuid=I30fca2605fd111eda9ebd12c7865b303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268k712(7)/View.html?docGuid=I30fca2605fd111eda9ebd12c7865b303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Raja Development Co., Inc. v. Napa Sanitary District, 85 Cal.App.5th 85 (2022)
301 Cal.Rptr.3d 147, 22 Cal. Daily Op. Serv. 11,346, 2022 Daily Journal D.A.R. 11,512


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3


Putative inseverability of county ordinances authorizing sewer service charge did not make
condominium owners' challenge to the use-fee component of service charge, as an illegal
tax, subject to the 120-day limitations period for challenging capacity fees, which were
captured in the capacity-fee component of charge; regardless of whether ordinances were
severable, owners did not allege any wrongful conduct by sanitary district with respect to
capacity fee, the invasion of any right or interest that owners possessed related to capacity
fee, or any legal injury from capacity fee. Cal. Gov't Code § 66022.


[9] Municipal Corporations Effect of partial invalidity
The severability or inseverability of an ordinance simply determines the scope of the
remedy after a legal infirmity has been established.


[10] Statutes Effect of Partial Invalidity;  Severability
Test for severability of an invalid portion of a statute effectively allows a legislative body
to decide, at the time of drafting, whether the remainder of its law will survive a later
judicial determination that some aspect of it is invalid.


[11] Statutes Effect of Partial Invalidity;  Severability
Whether the invalid provision in a statute is grammatically, functionally, and volitionally
separable, as criteria that a court examines to determine whether the provision can be
severed, are matters within the legislative body's power to address during the drafting and
legislative process.


[12] Courts Operation and effect in general
California Rules of Court do not prohibit citation to unpublished federal cases.


**149  Trial Court: Napa County Superior Court, Trial Judge: Victoria Wood (Napa County Super.
Ct. No. 19CV000682)
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Bakker, Kenneth W. Pritikin, Oakland, Jenny L. Riggs, Los Angeles.


Opinion


GOLDMAN, J.


*89  Plaintiffs Raja Development Co., Inc., Cashel, Inc., and Carter Randall Callahan (plaintiffs)
are condominium owners who allege, in their third amended complaint, that a sewer service
charge collected by defendant Napa Sanitation District (the District) consists of two distinct
components—a “capacity fee” and a “use fee”—and that the latter is an unlawful tax. The trial
court sustained the District's demurrer without leave to amend, agreeing with the District that the
action is untimely. For the purposes of this appeal, the parties agree that, at least in principle,
different statutes of limitations govern challenges to the capacity-fee and use-fee components of
the sewer service charge, and that a challenge to the capacity fee is now time-barred. Although
the operative complaint expressly does not attack the capacity fee, the District argues that the
ordinances authorizing the sewer service charge are inseverable, so the court would have to
invalidate the entire charge if plaintiffs prevail. If the only available remedy would invalidate
the capacity fee along with the use fee, the District reasons, the lawsuit is untimely even though
plaintiffs’ claim challenges only the latter.


We are not persuaded. As discussed below, to identify the applicable statute of limitations, we
must look to the gravamen of plaintiffs’ claim. The purpose of the severability doctrine is simply
to determine the scope of the remedy after a legal infirmity in the ordinance has been established;
a finding of inseverability would not alter the nature of plaintiffs’ claim or the rights upon which
they sue. Thus, even if the District were correct that severability principles would require the
invalidation of the entire sewer service charge—an issue we do not decide—we conclude that the
District, rather than plaintiffs, would bear the consequence of its decision to draft the ordinances
that way. Accordingly, we reverse and remand to the trial court for further proceedings.


BACKGROUND
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The District operates a wastewater utility through which it provides wastewater collection and
treatment services to its residents. 1  Plaintiffs own condominium units located within the District's
jurisdiction.


1 The operative complaint names the District as the defendant but identifies Napa County as
the real party in interest.


As alleged in plaintiffs’ original complaint, the District has imposed an annual sewer service charge
of “1.0 Equivalent Dwelling Unit” (EDU) on townhomes and condominiums since at least 1975,
despite failing to demonstrate a “direct and reasonable **150  correlation” between the charge and
the actual *90  costs of providing services to townhomes and condominiums. According to the
complaint, failing to demonstrate such a correlation converts the charge into an illegally collected
special tax in violation of Proposition 13, 62, and 218. 2  The complaint further alleged that the
service charge is an illegal tax because it was not approved by two-thirds of voters, as required by
the California Constitution. Plaintiffs sought a refund of the service charges paid and injunctive
and declaratory relief to preclude future collection of the charges.


2 Later iterations of the complaint allege that the charge also violates Proposition 26 as an
illegal tax.


After the trial court sustained the District's demurrers to the first two iterations of the complaint
with leave to amend, plaintiffs filed a second amended complaint, again asserting that the sewer
service charge constitutes an illegal tax. The District demurred, arguing in part that plaintiffs’
declaratory and injunctive relief claim was subject to the 120-day limitations period under
Government Code section 66022 3  because the second amended complaint alleged that a portion
of the service charge is for costs related to “capital improvements.” Section 66022 provides that
“[a]ny judicial action or proceeding to attack, review, set aside, void, or annul an ordinance”
adopting or modifying a capacity charge subject to section 66013 “shall be commenced within 120
days of the effective date of the ordinance ....” (Gov. Code, § 66022, subd. (a).) Because section
66013 defines a “capacity charge” as “a charge for public facilities in existence at the time a charge
is imposed or charges for new public facilities to be acquired or constructed in the future that
are of proportional benefit to the person or property being charged,” the District argued that the
reference to capital improvements brought the charge within this definition. In response, plaintiffs
contended that they were not challenging the capacity-fee portion of the sewer service charge, and
argued that their claim against the use-fee portion should not be subject to the shorter statute of
limitations applicable to challenges to capacity fees simply because the District chose to collect
capacity fees and use fees simultaneously in a single hybrid fee.


3 All further references are to the Government Code, unless otherwise indicated.
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Observing that the prayer for relief in the second amended complaint sought the invalidation of
the entire sewer service charge, the trial court found that the 120-day statute of limitations set forth
in section 66022 barred plaintiffs’ claim for declaratory and injunctive relief because more than
120 days had passed since 2010, the year the second amended complaint alleged the District last
set the sewer service charge at 1.0 EDU. For that reason, it sustained the District's demurrer to that
claim but granted plaintiffs leave to amend.


*91  Plaintiffs then filed a third amended complaint (TAC) asserting a single cause of action for
declaratory and injunctive relief. It alleges that the sewer service charges are collected “to pay for
the cost of providing wastewater collection, treatment and disposal services, but are mixed with
elements relating to capital improvements.” The sewer service charge thus has “two identifiable
and ascertainable components—a use fee (for general operations, general revenue purposes and
other non-capacity related purposes ....) and a capacity fee (for maintenance and improvement of
capital facilities, among other things ...).” According to the TAC, the **151  two fees are imposed
through a single collected service charge, but plaintiffs challenge only the use-fee portion of it. The
TAC alleges that the use fee is an invalid tax because it exceeds the reasonable cost of providing
the service for which it is charged, the District has not justified the fee with a nexus study, and
the fee has not been approved by two-thirds of voters. Plaintiffs seek a declaration that the use-
fee portion of the service charge imposed by the District is unconstitutional or otherwise illegal,
and an injunction enjoining the District from further imposing or collecting the use-fee portion
of the service charge.


The District again demurred. Requesting judicial notice of the original pair of ordinances
authorizing the service charge, adopted in 1977 by the District's board of directors, the District
argued that an invalid part of an ordinance can be severed from the remainder only if it is
“grammatically, functionally and volitionally separable[,]” and that the use-fee component of the
service charge did not meet those requirements. Therefore, according to the District, plaintiffs’
claim necessarily challenged the capacity fee, bringing it within the 120-day statute of limitations
in section 66022.


The trial court sustained the District's demurrer to the TAC without leave to amend. It first
inferred from the allegations in the TAC that the text of the current ordinance did not differ in any
meaningful way from that in the earlier ordinances, and it concluded that the earlier ordinances
were therefore relevant to the demurrer. It also agreed with the District that the use-fee and
capacity-fee components of the sewer service charge were inseverable, and therefore that plaintiffs’
attack on the use-fee portion of the ordinance would necessarily invalidate the entire sewer service
charge, including the capacity fee. As a result, the court concluded that the 120-day limitations
period in section 66022 applied to bar plaintiffs’ attack on part of the service charge.


Plaintiffs appealed from the resulting judgment.
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DISCUSSION


[1]  [2]  [3]  [4] “This appeal follows the sustaining of a demurrer. The application of the statute
of limitations on undisputed facts is a purely legal question *92  [citation]; accordingly, we review
the lower courts’ rulings de novo. We must take the allegations of the operative complaint as
true and consider whether the facts alleged establish [plaintiff's] claim is barred as a matter of
law.” (Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1191, 151 Cal.Rptr.3d 827,
292 P.3d 871.) “ ‘ “ ‘A demurrer based on a statute of limitations will not lie where the action may
be, but is not necessarily, barred. [Citation.] In order for the bar ... to be raised by demurrer, the
defect must clearly and affirmatively appear on the face of the complaint; it is not enough that the
complaint shows that the action may be barred.’ ” ’ ” (Lee v. Hanley (2015) 61 Cal.4th 1225, 1232,
191 Cal.Rptr.3d 536, 354 P.3d 334.)


[5]  [6]  [7] “To determine the statute of limitations which applies to a cause of action it is
necessary to identify the nature of the cause of action, i.e., the ‘gravamen’ of the cause of
action.” (Hensler v. City of Glendale (1994) 8 Cal.4th 1, 22, 32 Cal.Rptr.2d 244, 876 P.2d 1043
(Hensler).) “ ‘[T]he nature of the right sued upon and not the form of action nor the relief demanded
determines the applicability of the statute of limitations under our code.’ ” (Id. at p. 23, 32
Cal.Rptr.2d 244, 876 P.2d 1043.) “What is significant for statute of limitations purposes is the
primary interest invaded by defendant's wrongful conduct.” ( **152  Barton v. New United Motor
Manufacturing, Inc. (1996) 43 Cal.App.4th 1200, 1207, 51 Cal.Rptr.2d 328.)


Relying on Howard Jarvis Taxpayers Assn. v. City of La Habra (2001) 25 Cal.4th 809, 107
Cal.Rptr.2d 369, 23 P.3d 601 (Howard Jarvis), plaintiffs contend that, because their claim is based
on alleged violations of Propositions 13, 26, 62, and 218, it is subject to the three-year statute
of limitations in Code of Civil Procedure section 338, subdivision (a), for liability created by
statute, and that it runs anew each month when the District collects the allegedly illegal tax. In
Howard Jarvis, taxpayers brought an action against the city for declaratory relief from a utility
users tax imposed without the voter approval mandated by Proposition 62. (Id. at pp. 812–814, 107
Cal.Rptr.2d 369, 23 P.3d 601.) The court concluded that the continuous accrual doctrine applied
to the plaintiffs’ claim because Proposition 62 precludes not only the enactment of a tax ordinance
without voter approval, but also continued imposition or collection of such a tax. (Id. at pp. 818–
821, 824, 107 Cal.Rptr.2d 369, 23 P.3d 601.) Accordingly, the court held that where the statute of
limitations in Code of Civil Procedure section 338, subdivision (a) applies, “and no other statute
or constitutional rule provides differently, the validity of a tax measure may be challenged within
the statutory period after any collection of the tax, regardless of whether more than three years
have passed since the tax measure was adopted.” (Id. at p. 825, 107 Cal.Rptr.2d 369, 23 P.3d 601.)
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[8] The District does not argue against a conclusion that plaintiffs’ claim would be subject to the
three-year statute of limitations in *93  Code of Civil Procedure section 338, subdivision (a) and
timely under Howard Jarvis if the ordinances were severable. 4  As alleged in the TAC, the District's
collection of a use fee that exceeds the reasonable costs of providing its services violates plaintiffs’
primary rights under the relevant tax propositions because it was not approved by the voters. (Cal.
Const., art. XIII C, § 1, subd. (e)(1) [a charge imposed for services provided to the payor is a tax
if it exceeds the reasonable costs of providing the service]; Cal. Const., art. XIII A, § 4 [special
taxes must be approved by two-thirds of the qualified electors]; see also Howard Jarvis, supra, 25
Cal.4th at p. 819, 107 Cal.Rptr.2d 369, 23 P.3d 601 [finding that plaintiffs were “seeking redress
for two types of injury: the violation of their right to vote on new taxes, and the City's continued
collection of the tax without legal authority,” italics omitted].) The question, then, is whether the
putative inseverability of the ordinances **153  authorizing the sewer service charge alters the
gravamen of plaintiffs’ claim or the “nature of the right sued upon” (Hensler, supra, 8 Cal.4th at p.
23, 32 Cal.Rptr.2d 244, 876 P.2d 1043) such as to transform the claim into one subject to the 120-
day statute of limitations in section 66022. We think the answer is no. Regardless of whether the
ordinances authorizing the charge are severable, the TAC does not allege any wrongful conduct by
the District with respect to the capacity fee, the invasion of any right or interest plaintiffs possess
related to the capacity fee, or any legal injury from the capacity fee. It does not concern the capacity
fee at all, and there is no contention that the use fee plaintiffs do challenge is covered by section
66013. (Cf. Utility Cost Management v. Indian Wells Valley Water Dist. (2001) 26 Cal.4th 1185,
1192–1193, 114 Cal.Rptr.2d 459, 36 P.3d 2 [section 66022 applied where plaintiff sought to recoup
fees that were “described in and subject to” section 66013].)


4 In KCSFV I, LLC v. Florin County Water Dist. (2021) 64 Cal.App.5th 1015, 279 Cal.Rptr.3d
678, the defendant argued that any rate increase that includes a charge for capital
improvements is a capacity charge under section 66013, but the court declined to decide that
issue because it found that the defendant had failed to prove that the rate increase did include
funding for capital projects. (Id. at p. 1032, 279 Cal.Rptr.3d 678.) In that case, however, the
plaintiffs were challenging the entire rate increase. (Id. at pp. 1025–1026, 279 Cal.Rptr.3d
678.) We note here that the District has not offered any argument, other than the claimed
inseverability of the authorizing ordinances, for treating plaintiffs’ claim in the TAC as an
attack on the entire sewer service charge, nor has it offered any other basis for treating the
claim as one subject to section 66022. (Cf. Webb v. City of Riverside (2018) 23 Cal.App.5th
244, 256–257, 232 Cal.Rptr.3d 761 [amendments to petition were a “sham” to plead around
the statute of limitations].) We also point out that, because the parties have all treated the
capacity-fee portion of the sewer service charge as a “capacity charge” under section 66013,
we have had no occasion to resolve a dispute about that issue and nothing in this opinion
should be construed as necessarily endorsing the parties’ position.
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[9] The severability or inseverability of an ordinance simply determines the scope of the remedy
after a legal infirmity has been established. For example, in County Sanitation Dist. No. 2 v. County
of Kern (2005) 127 Cal.App.4th 1544, 27 Cal.Rptr.3d 28, the plaintiff alleged that the county's
“biosolids impact fee” violated the prohibition in Vehicle Code section 9400.8 *94  against local
fees for the privilege of using roads. (Id. at pp. 1557–1558, 27 Cal.Rptr.3d 28.) After examining
how the fee was calculated and how the funds it generated could be applied, the court determined
that it was, at least in part, a fee imposed on road use and therefore in violation of the statute. (Id.
at pp. 1622–1623, 27 Cal.Rptr.3d 28.) Only then did the court consider “what relief is appropriate
when an ordinance imposes a fee for more than one purpose and one of the purposes conflicts with
a statute and other purposes do not.” (Id. at p. 1623, 27 Cal.Rptr.3d 28.) The court first rejected the
possibility that the existence of some potentially valid uses of the funds would warrant upholding
the entire fee, because “such a remedy would allow public agencies to adopt fees with illegal
purposes and save those fees from invalidation by appending one valid purpose for which the
fees could be used.” (Ibid.) Conversely, the court concluded that it would be “unduly harsh” to
invalidate the entire fee when part of the funds would be used for valid purposes and the formula
by which it was calculated did not itself run afoul of a statutory prohibition. (Ibid.) Finally, the
court noted that the ordinance contained a severability clause and that the rate used to determine
the fee and funds it generated were inherently divisible; it therefore invalidated the fee only “to
the extent it was or will be used for purposes that violated Vehicle Code section 9400.8.” (Id. at
p. 1624, 27 Cal.Rptr.3d 28.) 5  This discussion of remedy, however, has no bearing on the nature
or gravamen of the plaintiff's claim, which would have been the same even if the court had found
that the proper remedy was to strike the biosolids impact fee in its entirety.


5 Although plaintiffs do not cite County Sanitation Dist. No. 2 v. County of Kern, supra,
127 Cal.App.4th 1544, 27 Cal.Rptr.3d 28, they argue that the District is legally required
to separate the use-fee and capacity-fee components of the sewer service charge, that the
District uses the two fees for different purposes, and that the court could fashion relief that
impacts only the use fee.


[10]  [11] The test for severability effectively allows a legislative body to decide, at the time of
drafting, whether the remainder of its law will survive a later judicial determination that some
aspect of it is **154  invalid. By including a severability clause, for example, the legislative body
will receive “a presumption in favor of severance.” (California Redevelopment Assn. v. Matosantos
(2011) 53 Cal.4th 231, 270, 135 Cal.Rptr.3d 683, 267 P.3d 580.) The additional criteria that
courts examine—whether the invalid provision is “grammatically, functionally, and volitionally
separable” (ibid.)—are likewise matters within the legislative body's power to address during
the drafting and legislative process. Indeed, volitional separability refers to whether, “knowing
that only part of its enactment would be valid, [the legislature] would have preferred that part to
nothing, or would instead have declined to enact the valid without the invalid.” (Id. at p. 273, 135
Cal.Rptr.3d 683, 267 P.3d 580.) Of course, a legislative body will not always prefer severability.
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But because the doctrine is rooted in legislative choice, when a legislature drafts a law in such a
way that a court will *95  conclude it is inseverable, it has at least assumed the risk that all of its
law will fall if a court determines that any part of it is invalid. (See In re Blaney (1947) 30 Cal.2d
643, 655, 184 P.2d 892 [“if the statute is not severable, then the void part taints the remainder and
the whole becomes a nullity”].) We see no reason why that risk does not include the potential loss
of a shorter statute of limitations that would apply to some aspect of the law if it had been drafted
in such a way that it could be severed from the remainder, at least in the absence of some other
basis for allowing the shorter statute of limitations to control. 6


6 We are not unmindful of the policy underlying the short statute of limitations in section
66022—“so that local agencies can make spending decisions confident in the knowledge that
they are spending funds that are, in fact, available.” (Util. Cost Management v. E. Bay Mun.
Util. Dist. (2000) 79 Cal.App.4th 1242, 1252, 94 Cal.Rptr.2d 777.) But it remains within
the power of local agencies to secure that benefit by drafting legislation in such a way that
funding for capital projects is not imperiled by an unrelated challenge to some other aspect
of the law. And again, because the District's argument is limited to the severability doctrine,
we do not consider here any other potential grounds for applying section 66022 to plaintiffs’
claim.


Moreover, courts have held that the nature of the relief the plaintiff seeks does not determine the
gravamen of the claim. (Hensler, supra, 8 Cal.4th at p. 23, 32 Cal.Rptr.2d 244, 876 P.2d 1043;
Leeper v. Beltrami (1959) 53 Cal.2d 195, 214, 1 Cal.Rptr. 12, 347 P.2d 12; Golden Gate Hill
Development Co., Inc. v. County of Alameda (2015) 242 Cal.App.4th 760, 768, 195 Cal.Rptr.3d
209 [relief sought by plaintiff—a refund of taxes paid rather than invalidation of the tax measure
—did not change gravamen of claim, which was based on alleged illegality of taxes enacted by
county].) We think the same is true when, as here, the defendant argues that the application of
a severability analysis would require the court to award relief broader than the plaintiff seeks.
(Cf. People ex rel. Department of Conservation v. Triplett (1996) 48 Cal.App.4th 233, 249, 55
Cal.Rptr.2d 610 [gravamen of the action was to compel Assessor to assess resort parcel in manner
required by the Williamson Act, even if it might force the abandonment of the cancellation
petition].) That result is a function of the legislative body's drafting decision, not a function of
the plaintiff's claim.


[12] Our research has revealed, and the parties have identified, no cases in which severability
was used to determine the applicable statute of limitations, and we have identified only a few
federal cases in which severability was even examined prior to any consideration of the merits
of the claim of invalidity. In those cases, the **155  court conducted a threshold examination
of severability in order to determine whether the plaintiffs possessed standing under Article III
of the U.S. Constitution—specifically, to determine whether a remedy was available that would
redress the claimed injury. (See, e.g., INS v. Chadha (1983) 462 U.S. 919, 931–935, 103 S.Ct.
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2764, 77 L.Ed.2d 317 *96  (Chadha); Gentry v. United States (Ct. Cl. 1976) 546 F.2d 343, 347;
Doe v. Wilson (N.D.Cal., Dec. 15, 1997, No. C 97-2427 SI) 1997 WL 811788, 1997 U.S.Dist. Lexis
21137; but see, e.g., Mejia v. Time Warner Cable, Inc. (S.D.N.Y., Aug. 1, 2017, No. 15-CV-6445
(JPO)) 2017 WL 3278926, at p. *13, 2017 U.S.Dist. Lexis 120445, at p. *38 [“Severability is a
question of remedy, to be addressed once a constitutional violation has been identified. It is not a
threshold issue implicating a party's standing to challenge constitutionality in the first instance”].) 7


In essence these cases involved challenges to a statutory restriction on a benefit conferred by
the statute itself; if the statute was inseverable, then the successful challenge would eliminate
the benefit along with the restriction, leaving the plaintiffs no better off. 8  But severability was
examined first in those cases because it was essential to determining whether the court possessed
jurisdiction. (See Gentry v. United States, supra, 546 F.2d at p. 347 [“Because of the nature of this
court's jurisdiction, we must depart from the usual practice of inquiring first into constitutionality
and then into severability, and instead consider the latter first”]; cf. Petrella v. Brownback (10th
Cir. 2012) 697 F.3d 1285, 1296 [district court erred by considering severability at early stage of
litigation when not necessary to establish standing].) No such issue is presented here, and there is
no need to examine the severability of the authorizing ordinances to determine the gravamen of
plaintiffs’ claim or the rights upon which they sue. The severability doctrine is a shield by which
a legislative body can preserve the parts of its law that are not implicated by a valid legal claim,
not a sword to wield against that claim in the first place.


7 We may cite unpublished federal cases without violating the California Rules of Court. (Farm
Raised Salmon Cases (2008) 42 Cal.4th 1077, 1096, fn. 18, 72 Cal.Rptr.3d 112, 175 P.3d
1170; Nungaray v. Litton Loan Servicing, LP (2011) 200 Cal.App.4th 1499, 1501, fn. 2, 135
Cal.Rptr.3d 442.)


8 Chadha involved a challenge to the constitutionality of a provision that allowed one house of
Congress to invalidate a decision by the United States Attorney General to allow a particular
deportable alien to remain in the country. (Chadha, supra, 462 U.S. at p. 923, 103 S.Ct.
2764.) The Attorney General had recommended that Chadha's deportation be suspended, but
the House of Representatives vetoed the recommendation. (Id. at pp. 924–927, 103 S.Ct.
2764.) The Senate and House of Representatives, which were permitted to participate as
amici because the Immigration and Naturalization Service supported Chadha's position in the
litigation, argued that Chadha lacked standing because a determination that the one-House
veto provision was unconstitutional would require the invalidation of the entire statute,
including the provision that authorized the Attorney General to allow Chadha to remain in
the United States—meaning Chadha would receive no relief from deportation if he prevailed
in his constitutional challenge. (Id. at p. 931, 103 S.Ct. 2764.) The court stated that it found
it “appropriate” to address questions of severability first, while acknowledging that doing so
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was a departure from its usual practice, and it ultimately concluded that the one-House veto
was severable. (Id. at pp. 931, fn. 7, 935, 103 S.Ct. 2764.)


We emphasize that we do not decide severability here. Since it was premature for the trial court to
adjudicate that issue, we leave open the possibility that it could later determine that it is possible to
fashion relief impacting only the use-fee component of the sewer service charge. We *97  **156
conclude only that the District has not established that plaintiffs’ challenge to the use fee must be
dismissed as untimely based on the claimed inseverability of the ordinances authorizing the charge.


DISPOSITION


The judgment of dismissal is reversed. On remand, the trial court shall vacate its order sustaining
the District's demurrer without leave to amend and enter a new order overruling the demurrer.
Plaintiffs are awarded costs on appeal.


WE CONCUR:


POLLAK, P. J.


STREETER, J.


All Citations


85 Cal.App.5th 85, 301 Cal.Rptr.3d 147, 22 Cal. Daily Op. Serv. 11,346, 2022 Daily Journal
D.A.R. 11,512


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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170 Cal.App.4th 992
Court of Appeal, Second District, Division 6, California.


SAFECO INSURANCE COMPANY OF AMERICA, Plaintiff and Appellant,
v.


Jamey Lynn PARKS, Defendant and Respondent.
Jamey Lynn Parks, Plaintiff and Respondent,


v.
Safeco Insurance Company of America, Defendant and Appellant.


Nos. B199364, B200267
|


Jan. 28, 2009.
|


Certified for Partial Publication. *


|
Rehearing Denied Feb. 18, 2009.


|
Review Denied April 29, 2009.


* Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is certified for
partial publication. The portions of this opinion to be deleted from publication are identified
as those portions between double brackets, e.g., [[/]].


Synopsis
Background: After tortfeasor assigned her bad faith claims, personal injury judgment creditor
brought bad faith action against insurer which had issued homeowner's policy to the boyfriend
of tortfeasor's mother. Insurer filed declaratory judgment action, and the cases were consolidated.
After a bench trial, the Superior Court of Santa Barbara County, Nos. 1096761 and 1090510,
William McLafferty, J., entered judgment for judgment creditor as assignee of tortfeasor's claims.
Insurer appealed. The Court of Appeal, 122 Cal.App.4th 779, 19 Cal.Rptr.3d 17, affirmed in part
and reversed in part, finding insurer had no duty to defend tortfeasor under mother's boyfriend's
policy. On remand, the Superior Court found that insurer had a duty to indemnify tortfeasor, and
insurer appealed. The Court of Appeal reversed. In the meantime, judgment creditor amended
his bad faith complaint to assert that insurer had a duty to defend and indemnify tortfeasor under
homeowner's policy issued to tortfeasor's grandmother. The Superior Court, Denise de Bellefeuille
and Thomas P. Anderle, JJ., entered judgment on a jury verdict for judgment creditor, and insurer
appealed.
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Holdings: The Court of Appeal, Yegan, J., held that:


[1] insurer did not suffer any prejudice as a result of tortfeasor's delayed submission of claim
against her grandmother's policy, as required in order to maintain a notice defense;


[2] genuine issue of material fact as to whether tortfeasor was damaged by insurer's failure to
defend tortfeasor precluded summary judgment;


[3] genuine issue of material fact as to whether insurer breached its duties to reasonably investigate
whether tortfeasor had coverage under another policy, when tortfeasor submitted claim under
mother's boyfriend's policy, and whether such failure led to rejection of policy limit settlement
demand, precluded summary judgment;


[4] automobile exclusion in grandmother's policy did not exclude coverage of personal injury
judgment creditor's claim; and


[5] instruction on collusion between tortfeasor and personal injury judgment creditor was not
warranted.


Affirmed in part and reversed in part.


See also 122 Cal.App.4th 779, 19 Cal.Rptr.3d 17.


West Headnotes (33)


[1] Appeal and Error Summary judgment
If a trial court denies summary judgment or adjudication because it erroneously concludes
that disputed issues of material fact exist, and those issues are resolved against the moving
party at a trial on the merits, the error in denying summary judgment cannot result in
reversal of the final judgment unless that error resulted in prejudice to the defendant.


4 Cases that cite this headnote


[2] Insurance Tender or other notice
Insurance Prejudice to insurer
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Insurance Notice, proof, and demand by insured
Insurer, which had issued a homeowner's policy to boyfriend of tortfeasor's mother and a
homeowner's policy to tortfeasor's grandmother, did not suffer actual prejudice as a result
of tortfeasor's delayed submission of personal injury claim against her under grandmother's
policy, as required in order for insurer to maintain a notice defense in bad faith action
brought by personal injury judgment creditor to whom tortfeasor had assigned her rights,
as insurer relied on an automobile exclusion that was common to both policies to contend
that tortfeasor was not an insured under grandmother's policy, and an earlier notice by
tortfeasor under her grandmother's policy would have only resulted in an earlier denial
of coverage.


[3] Insurance Investigations and inspections
The duty of good faith and fair dealing implied in every insurance contract includes a duty
on the part of the insurer to investigate claims submitted by its insured.


4 Cases that cite this headnote


[4] Insurance Investigations and inspections
Insurance Investigations and inspections
An insurer cannot reasonably and in good faith deny payments to its insured without
thoroughly investigating the foundation for its denial.


3 Cases that cite this headnote


[5] Insurance Notice, proof, and demand by insured
Insurance Investigations and inspections
An insurer's duty to thoroughly investigate the foundation for a denial of coverage arises
after the insured complies with the claims procedure described in the insurance policy.


3 Cases that cite this headnote


[6] Insurance Notice, proof, and demand by insured
Insurance Investigations and inspections
Without actual presentation of a claim by an insured in compliance with claims procedures
contained in the policy, there is no duty imposed on the insurer to investigate the claim.
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[7] Insurance Prejudice to insurer
An insured's failure to comply with the notice or claims provisions in an insurance policy
will not excuse the insurer's obligations under the policy unless the insurer proves it was
substantially prejudiced by the late notice.


5 Cases that cite this headnote


[8] Insurance Prejudice to insurer
Insurance Presumptions
When an insurer claims prejudice because of a late notice of a claim by an insured,
prejudice is not presumed from delayed notice alone; the insurer must show actual
prejudice, not the mere possibility of prejudice.


6 Cases that cite this headnote


[9] Insurance Tender or other notice
Insurance Prejudice to insurer
Where an insurer denies coverage due to late notice of a claim from an insured, it may
establish substantial prejudice only by demonstrating that, in the event that a timely tender
of the defense in the underlying action had been made, it would have undertaken the
defense.


5 Cases that cite this headnote


[10] Insurance Prejudice to insurer
In order for an insurer to establish actual prejudice due to late notice of a claim against the
insured, when the insurer asserts that the underlying claim is not a covered occurrence or
is excluded from basic coverage, the insurer must show a substantial likelihood that, with
timely notice, and notwithstanding a denial of coverage or reservation of rights, it would
have settled the claim for less or taken steps that would have reduced or eliminated the
insured's liability, as the earlier notice would only result in earlier denial of coverage.


4 Cases that cite this headnote


[11] Insurance Fulfillment of Duty and Conduct of Defense
An insured is entitled to only one full defense.
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8 Cases that cite this headnote


[12] Insurance Effect of Breach
An insurer's refusal to defend is of no consequence to an insured whose representation is
provided by another insurer, as, under such circumstances, the insured is not faced with an
undue financial burden or deprived of the expertise and resources available to insurance
carriers in making prompt and competent investigations as to the merits of lawsuits filed
against their insureds.


2 Cases that cite this headnote


[13] Insurance Effect of other insurance
An insurer's refusal to defend an insured who was defended by another insurer is not
excused where the other insurer has a policy limit far below the amount claimed, and far
lower than that of the insurer who declines the defense.


5 Cases that cite this headnote


[14] Insurance Questions of law or fact
Summary Judgment Claims and settlement practices; bad faith
Genuine issue of material fact as to whether refusal to provide a defense by insurer, which
had issued a homeowner's policy to boyfriend of tortfeasor's mother and a homeowner's
policy to tortfeasor's grandmother, damaged tortfeasor, precluded summary adjudication
on bad faith claim brought by personal injury judgment creditor as assignee of tortfeasor;
though tortfeasor was provided a defense by insurer which had issued automobile policy,
the limit of liability on the automobile policy was $30,000, tortfeasor's co-defendants
settled for such policy's limit, limit on policy issued to tortfeasor's grandmother was
$100,000, and arbitrator awarded judgment creditor over $2 million.


1 Case that cites this headnote


[15] Insurance Questions of law or fact
Summary Judgment Claims and settlement practices; bad faith
Genuine issue of material fact as to whether insurer, which had issued a homeowner's
policy to boyfriend of tortfeasor's mother and a homeowner's policy to tortfeasor's
grandmother, breached its duties under the grandmother's policy when it failed, in response
to tortfeasor's claim submitted under her mother's boyfriend's policy, to reasonably
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investigate whether it had issued any other policy that might cover the claim, and genuine
issue of material fact as to whether such failure in turn led to insurer's rejection of policy
limit settlement demand on the ground that tortfeasor was not an insured under mother's
boyfriend's policy because tortfeasor lived with her grandmother, precluded summary
adjudication on bad faith claim brought against insurer by personal injury judgment
creditor as assignee of tortfeasor. 10 CCR § 2695.4.


[16] Insurance Duty to settle within or pay policy limits
Insurance Investigations and inspections
Among the duties imposed on an insurer by the implied covenant of good faith and fair
dealing are the duty to investigate claims made by its insured and the duty to accept a
reasonable settlement demand within policy limits.


12 Cases that cite this headnote


[17] Insurance Investigations and inspections
Ordinarily, an insurer breaches the implied covenant of good faith and fair dealing by
denying an insured's claim without first thoroughly investigating all of the possible bases
of the claim.


6 Cases that cite this headnote


[18] Insurance Investigations and inspections
In discharging the duty to investigate all of the possible bases of a claim, an insurer may
not ignore evidence which supports coverage; if it does so, it acts unreasonably towards
its insured and breaches the covenant of good faith and fair dealing.


1 Case that cites this headnote


[19] Insurance Investigations and inspections
Whether an insurer's investigation of a particular claim was reasonable must be determined
on a case by case basis and will depend on the contractual purposes and reasonably justified
expectations of the parties.


[20] Insurance Communications and explanations
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Insurance Communications and explanations
Insurance Questions of law or fact
An insurer's failure to comply with state insurance regulation requiring every insurer to
disclose to a first party claimant or beneficiary any insurance policy issued by an insurer
that might apply to a claim presented by the claimant does not, in itself, establish a breach
of contract or bad faith by the insurer; however, the regulation may be used by a jury to
infer a lack of reasonableness on the insurer's part. 10 CCR § 2695.4.


2 Cases that cite this headnote


[21] Insurance Investigations and inspections
Liability insurer's duty to investigate when child of named insured's co-habitant made
claim under homeowners policy could include duty to determine that child was covered
under policy issued to her grandmother with whom child was living; regulation requiring
disclosure of coverage that insurer could apply to the claim was not limited to specific
policy referenced by insured, insurer suspected child was living with grandmother, and if
insurer had performed the investigation its own manager considered adequate, it would
have found grandmother's policy. 10 CCR § 2695.4.


1 Case that cites this headnote


[22] Insurance Reasonableness of insurer's conduct in general
Just as a violation of state insurance regulations does not, standing alone, prove the insurer
acted unreasonably, compliance with them is not alone sufficient to prove reasonable
conduct. 10 CCR § 2695.1.


1 Case that cites this headnote


[23] Insurance Mediation
Insurance Bad faith in general
The conduct required of an insurer to discharge its duties of good faith and fair dealing
will vary from case to case.


[24] Insurance Investigations and inspections
An insurer's duty to conduct a reasonable investigation is not narrowly confined to the
facts or theories of coverage relied on by its insured.
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3 Cases that cite this headnote


[25] Insurance Vehicles and related equipment
In determining whether automobile use precludes coverage under a homeowner's policy,
courts ask whether automobile use was the predominating cause/substantial factor in
causing the damages at issue.


4 Cases that cite this headnote


[26] Insurance Combined or concurrent causes
Where both insured risks and excluded risks constitute concurrent proximate causes of an
accident, the insurer is liable so long as one of the causes is covered by the policy.


[27] Insurance Vehicles and related equipment
Automobile exclusion in homeowner's policy issued to tortfeasor's grandmother did not
exclude coverage for claim of personal injury judgment creditor who, after his car broke
down and he and tortfeasor were picked by tortfeasor's friend, was evicted from car of
tortfeasor's friend, left on the side of a highway and hit by a motor vehicle while he
was walking home; exclusion precluded coverage for injuries that occurred during the
use, loading or unloading of a car operated or loaned to an insured, tortfeasor did not
operate friend's car, and, though tortfeasor had operated personal injury judgment creditor's
car, subsequent negligence of tortfeasor and her friends in evicting personal judgment
creditor from friend's car and leaving him on the side of the highway was an independent,
concurrent cause of injuries that was not dependent on tortfeasor's use of personal injury
judgment creditor's car.


4 Cases that cite this headnote


[28] Insurance Conclusiveness and Effect of Prior Adjudication
Generally, an insurer with notice of an action against its insured and an opportunity to
defend will be bound by the judgment as to all issues litigated in that action.


[29] Insurance Liability insurer's failure to defend or indemnify
Where an insurer declines the defense, the insured is free to make the best settlement
possible with the third party claimant, including a stipulated judgment with a covenant not
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to execute, and, provided that such settlement is not unreasonable and is free from fraud
or collusion, the insurer will be bound thereby.


8 Cases that cite this headnote


[30] Insurance Bad faith
Insurance Liability insurer's failure to defend or indemnify
Collusion occurs, for purposes of a collusion defense in a bad faith action against an insurer
who breached the duty to defend, when an insured and a third party claimant work together
to manufacture a cause of action for bad faith against the insurer or to inflate the third
party's recovery to artificially increase damages flowing from the insurer's breach of the
duty to defend.


12 Cases that cite this headnote


[31] Insurance Settlement by Liability Insurer
Insurance Settlement by Insured;  Insured's Release of Tort-Feasor
Insurance Questions of law or fact
An insurer may raise collusion as a defense in a subsequent bad faith action, and, where
there is substantial evidence of collusion, its existence is a question of fact for the jury
to determine.


4 Cases that cite this headnote


[32] Insurance Bad faith
Insurance Liability insurer's failure to defend or indemnify
Several factors are relevant to a determination whether a settlement is collusive, for
purposes of a collusion defense in a bad faith action brought against an insurer who
breached the duty to defend, including the amount of the overall settlement in light of the
value of the case, a comparison with awards or verdicts in similar cases involving similar
injuries, the facts known to the settling insured at the time of the settlement, the presence
of a covenant not to execute as part of the settlement, and the failure of the settling insured
to consider viable available defenses.


3 Cases that cite this headnote


[33] Insurance Instructions
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Instruction on whether settlement between insured/tortfeasor and personal injury judgment
creditor was collusive was not warranted, in bad faith action brought against insurer
which had issued homeowner's policy to tortfeasor's grandmother by personal injury
judgment creditor as tortfeasor's assignee; though tortfeasor had assigned her bad faith
claim to personal injury judgment creditor before arbitration occurred and arbitration
award was large, matter was submitted to binding arbitration before a neutral arbitrator,
the arbitrator was a retired superior court judge, tortfeasor's defense counsel provided her
with a complete defense that vehemently denied any liability on tortfeasor's part, personal
injury judgment creditor had suffered horrific injuries, and arbitration award was not
unreasonably high.


1 Case that cites this headnote


Attorneys and Law Firms


**734  Demler, Armstrong & Rowland, Robert W. Armstrong and Scott K. Murch; Law Offices of
Raymond W. Scutts, Raymond H. Goettsch, for Safeco Insurance Company of America, Appellant.


**735  Herb Fox, Law Office of Herb Fox, Santa Barbara; Martin E. Pulverman, Raymond J.
Pulverman, and James S. Bianchi, Pulverman and Pulverman, Santa Barbara, for Jamey Lynn
Parks, Respondent.


Sharon J. Arkin, The Arkin Firm, Amicus Curiae, for Jamey Lynn Parks, Respondent.


Opinion


YEGAN, J.


*997  Respondent Jamey Lynn Parks obtained a personal injury judgment of $2,187,886
against 16–year old Michelle Miller. Safeco Insurance Company of America (Safeco) issued a
homeowner's policy to Eddie Barnette, the man with whom Michelle's mother lived and with whom
Michelle periodically stayed. It issued a similar policy to Michelle's grandmother Evelyn Miller,
with whom Michelle and her father Charles resided. Safeco declined to defend Michelle, to settle
Parks' action against her, and to indemnify her under the policy it issued to Barnette. Michelle
assigned her causes of action against Safeco to Parks. When Parks later made a claim under the
belatedly-discovered policy issued to Evelyn Miller, Safeco paid Parks the $100,000 policy limits
but refused to pay any part of the excess judgment.


A jury found that Safeco breached the covenant of good faith and fair dealing implied in the
policy issued to Evelyn Miller when Safeco failed to settle the personal injury case or to defend or
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indemnify Michelle Miller. The trial court entered judgment in favor of Parks against Safeco for
$3,245,333.76. It later awarded Parks costs of $70,104.23 and attorney fees of $426,208 as cost
of proof sanctions for Safeco's failure to admit certain matters in response to Parks' requests for
admission. (Code Civ. Proc, § 2033.420.) 1


1 All statutory references are to the Code of Civil Procedure unless otherwise stated.


Safeco appeals from that judgment and from post-judgment orders entered in the related
declaratory relief action. Parks cross-appeals in the bad faith action, contending the trial court
improperly limited his recovery on a judgment creditor's claim.


We reverse the order awarding Parks his attorney fees as cost of proof sanctions. We affirm the
judgments in all other respects.


Facts


We described the facts of the underlying accident in our prior published opinion, Safeco Ins. Co.
of America v. Parks (2004) 122 Cal.App.4th 779, 19 Cal.Rptr.3d 17 (Safeco I ), and again, more
briefly, in our subsequent unpublished opinion, *998  Safeco Ins. Co. of America v. Parks July
5, 2006, B185335), 2006 WL 1828135 (Safeco II ). In summary, during the early morning hours
of February 28, 1999, Parks was walking on Highway 101 north of Santa Barbara when he was
struck by a passing motorist. Parks suffered serious, permanent injuries in the collision, including
having his leg amputated. He was on the side of the freeway because his then girlfriend, 16–year
old Michelle Miller, and two of her friends left him there. Miller had been driving Parks, who was
drunk, from Santa Barbara to his home in Santa Maria when the car got a flat tire. She called a
friend, Teresa Cooney, to pick them up. Cooney arrived with her friend Isaiah Rivera and the group
started back to Santa Maria in Cooney's car. Parks was soon forced out of the car because he was
being violent toward Miller. Over one mile and more than 15 minutes later, Parks was struck by
a car as he walked back to his own car.


At the time, Miller lived with her father, Charles Miller, and grandmother Evelyn **736  Miller,
in a condominium rented by the grandmother. Miller's parents were divorced. Her father, Charles,
had sole legal and physical custody of Michelle. Her mother was living with Eddie Barnette whom
she later married. Miller sometimes stayed with her mother at Barnette's house. Barnette had a
homeowner's insurance policy issued by Safeco.


Parks sued Cooney, Rivera and Miller. Cooney's automobile insurer provided all three with a
defense, retaining Richard Phillips to represent them. Cooney and Rivera settled with Parks for
the policy limits of $30,000. Phillips tendered Miller's defense to Safeco under the homeowner's
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policy issued to Barnette. Safeco declined the defense. Miller and Parks submitted their claims
to binding arbitration. The arbitrator, a retired superior court judge, James Slater, found in favor
of Parks, awarding damages of $2,187,886 after a 50 percent reduction for comparative fault. A
judgment in that amount was entered against Miller in January 2002. Miller settled with Parks by
assigning to him any claims she might have against Safeco.


In July 2002, Parks sued Safeco to recover the judgment he obtained against Miller (the bad faith
action). He alleged that Safeco breached the Barnette policy and its implied covenant of good
faith and fair dealing by refusing, in bad faith, to defend Miller under the Barnette policy and
to settle within the limits of that policy. In August, Safeco filed a separate action for declaratory
relief against Miller and Parks, alleging that it had no duty to defend or indemnify Miller under
the Barnette policy (the declaratory relief action). The two cases were consolidated.


Parks served Safeco with requests for production of documents that asked Safeco to produce all
“applicable insurance policy or polices providing coverage for the *999  nature and extent of
the damages alleged ... [,]” and all “applicable umbrella insurance policy or policies providing
coverage for the nature and extent of the damages alleged....” Safeco objected that the document
requests were vague, ambiguous, overbroad, burdensome and oppressive and that the documents
they sought were not relevant or reasonably calculated to lead to the discovery of admissible
evidence. It declined to produce any documents in response to the requests. Parks did not move to
compel further responses to the request for production of documents.


The bad faith action was stayed while the parties tried the declaratory relief action to the court
sitting without a jury. Charles Miller testified at the trial. Afterwards, he went home and asked his
mother Evelyn, apparently for the first time, whether she had any insurance on her condominium.
Charles then discovered that Safeco had issued Evelyn a renter's insurance policy covering the
condominium. He gave the policy to Michelle or to her lawyer.


In August 2003, the trial court entered a declaratory judgment in favor of Parks and against Safeco,
finding that Safeco had a duty to defend and to indemnify Miller because she was an insured
under the Barnette policy. The parties agreed to rescind the order consolidating the bad faith and
declaratory relief actions and to stay the bad faith action “until further order of the court.”


Safeco appealed the declaratory judgment in October 2003. In August 2004, we reversed, holding
that Safeco had no duty to defend Miller under the Barnette policy because she was not an insured
under that policy. (Safeco I, supra, 122 Cal.App.4th at pp. 792–794, 19 Cal.Rptr.3d 17.)


**737  In September 2004, Parks' counsel demanded that Safeco pay the policy limits under the
policy issued to Evelyn Miller. Safeco assigned the claim to James Diley, an adjuster who had
not participated in the prior coverage determination or the litigation between Safeco and Parks.
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Diley interviewed Charles Miller and reviewed portions of the transcripts of Charles and Michelle
Miller's depositions in the personal injury action. He purposefully did not review the claims file
for the Barnette policy because he wanted to make an independent evaluation of the present claim.
Diley also did not review the arbitrator's award in Parks v. Miller. Within one week of receiving the
demand letter from Parks' counsel, Diley concluded that Michelle was an insured under the policy
issued to her grandmother and its automobile exclusion did not preclude coverage. He forwarded
a check for the policy limits of $100,000 to Parks on September 17, 2004. In May 2005, after
receiving another demand from Parks, Safeco forwarded to him a check for the $1,000 medical
payments coverage limits.


In February 2005, Parks amended his complaint in the bad faith action to allege for the first time
that Safeco had a duty under the policy issued to *1000  Evelyn Miller (the “Miller policy”) to
pay the judgment and that it breached the implied covenant of good faith by refusing to defend or
indemnify Miller under the Miller policy.


As required by our decision in Safeco I, the trial court, in June 2005, entered a declaratory judgment
in favor of Safeco. It later reversed itself, however, denying Safeco's motions for costs and attorney
fees and eventually vacating the judgment entirely. The trial court reasoned that, although we held
Safeco had no duty to defend Miller, we had not decided whether it had a duty to indemnify her.
As a result, the trial court decided it had prematurely entered judgment in favor of Safeco.


Safeco appealed a second time. We reversed in Safeco II, holding that there could be no duty to
indemnify without a duty to defend: “In the prior appeal, we considered only Safeco's potential
duty to defend Miller under the Barnette policy. We held that it had no such duty. It follows that
Safeco has no duty to indemnify Miller under that policy.” (Safeco II, supra, at p. 9.) Our opinion
noted that, while the holding in Safeco I, foreclosed continued litigation with respect to the Barnette
policy, the declaratory judgment had no “res judicata or collateral estoppel effect on the question
of whether Safeco owes a duty to defend or indemnify Miller” under the policy issued to her
grandmother. (Id.)


On remand, the declaratory relief action was transferred to another department of the superior
court and another trial court judge. That judge entered a judgment declaring that Safeco “had
no duty to defend or indemnify defendant Michelle Miller” under the Barnette policy. The court
reserved for future determination the question of whether Safeco was entitled to recover its costs
as a prevailing party.


Meanwhile, the bad faith action proceeded to trial. The jury found in favor of Parks on both his
judgment creditor's claim alleging breach of the Miller policy and his cause of action for breach of
the covenant of good faith implied in that policy. The trial court entered judgment in favor of Parks,
awarding damages of $3,245,333.76 and reserved the question of costs for a future hearing. 2
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2 The damages award includes the amount of Parks' judgment against Miller ($2,187,886),
interest on that judgment ($1,118,047.76), and attorney fees incurred to obtain policy benefits
($40,400). (Brandt v. Superior Court (1985) 37 Cal.3d 813, 210 Cal.Rptr. 211, 693 P.2d 796.)


**738  In the declaratory relief action, Safeco sought a cost award of $234,986.00, which included
a claim for $215,432 in attorney fees. Safeco contended it *1001  was entitled to attorney fees
as cost of proof sanctions, because Parks failed to admit, in response to a request for admission
propounded by Safeco, “that Michelle Miller was not an insured” under the Barnette policy. (§
2033.420) Parks moved to tax all of Safeco's costs on the grounds that Safeco could not be declared
the prevailing party unless it also prevailed in the bad faith action. He opposed the award of cost
of proof sanctions because he contended that he had a reasonable ground for believing he would
prevail on the issue of Miller's status as an insured under the Barnette policy. (§ 2033.420, subd.
(b)(3).) The trial court continued the hearing until after the jury returned its verdict in the bad faith
action. It then found that Safeco was not entitled to recover costs because, on balance, it was not
the prevailing party. It further found that Safeco was not entitled to cost of proof sanctions because
Parks reasonably believed he would prevail on the question of Miller's status as an insured.


In the bad faith action, the trial court awarded Parks costs of $70,104.23. Parks moved for cost of
proof sanctions under section 2033.420, based on Safeco's failure to admit, in response to requests
for admission, that it “owed Michelle Miller a defense under Evelyn Miller's policy ... [,]” and that
it “breached the implied covenant of good faith and fair dealing with regard to its claims handling
of Parks v. Miller ....” The trial court awarded Parks attorney's fees of $426,208.


Contentions


Safeco appeals the judgment in the bad faith action. It contends: (1) Parks' cause of action for
breach of the covenant of good faith implied in the Miller policy is barred by the applicable statute
of limitations; (2) the trial court erred when it denied Safeco's motion for summary adjudication
of that cause of action because: (a) Miller did not comply with the policy's notice provisions; (b)
Miller received an adequate defense from another insurer; and (c) there is no substantial evidence
that Safeco rejected a policy limits settlement demand; (3) Parks and Miller impermissibly “split”
their causes of action under the Miller policy; (4) Safeco had no duty to settle the personal injury
action because the automobile exclusion in the Miller policy precludes coverage for Parks' injuries;
(5) Safeco was denied its right to a jury trial on the amount of Parks' damages; (6) the trial court
erred in its instructions to the jury concerning (a) the duty to initiate settlement negotiations, (b)
Safeco's contract defenses, and (c) the definition of reasonable conduct by an insurer; (7) the trial
court erred in removing from the jury's consideration the question of whether the judgment in the
underlying personal injury action was collusive; (8) the trial court made erroneous evidentiary
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rulings relating to testimony by Parks' counsel and Safeco's conduct during discovery; (9) Parks
was not entitled to recover attorney fees as damages pursuant to *1002  Brandt v. Superior Court,
supra, 37 Cal.3d 813, 210 Cal.Rptr. 211, 693 P.2d 796, (10) the amount of the judgment was
incorrectly calculated; (11) the trial court erred in awarding Parks his attorney fees as cost of proof
sanctions; (12) the trial court erred in its cost award to Parks; and **739  (13) the trial court erred
in the declaratory relief action when it struck Safeco's memorandum of costs and refused to award
Safeco its attorney fees as cost of proof sanctions. 3


3 Although not a contention of Safeco in connection with this judgment, Parks invites us to
“disapprove” our decision in Safeco I because, he contends, the “factual predicate” for that
decision has been proven untrue. We will decline the invitation.


On the cross-appeal Parks contends the trial court erred when it granted Safeco summary
adjudication of his judgment creditor's claim (Ins.Code, § 15580, subd. (b)(2)), to collect the entire
judgment in the personal injury case. He makes a similar contention with respect to his first cause
of action and requests that we reverse the judgment on that count if we reverse the judgment as to
the cause of action for bad faith alleged in count 3. Because we affirm the judgments, except for
the order granting Parks' attorney fees, we need not address the latter contention.


Discussion


[[/]] **


** See footnote *, ante.


2. Issues Raised In Safeco's Unsuccessful Motion For Summary Adjudication And The
Absence Of Prejudice.


Safeco moved for summary adjudication of Parks' cause of action for breach of the implied
covenant on the grounds that its duties to defend, settle or indemnify never arose because Miller
breached the policy's notice provisions; that Miller was not prejudiced by Safeco's failure to defend
because she received a defense from another insurer; and that Safeco never rejected a policy
limits settlement demand. The trial court denied the motion. Safeco contends this was error. Parks
contends an order denying summary adjudication cannot be reviewed on appeal.


[1]  If a trial court denies summary judgment or adjudication because it erroneously concludes
that disputed issues of material fact exist, and those issues are resolved against the moving party
at a trial on the merits, the error in denying summary judgment “cannot result in reversal of the
final judgment unless that error resulted in prejudice to the defendant.” (Waller v. TJD, Inc. (1993)
12 Cal.App.4th 830, 833, 16 Cal.Rptr.2d 38; see also *1003  California Housing Finance Agency
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v. Hanover/California Management & Accounting Center, Inc. (2007) 148 Cal.App.4th 682, 689,
56 Cal.Rptr.3d 92 [denial of summary judgment not prejudicial where jury later resolved fact
issues adversely to moving party].) The applicable standard of prejudice is that described in article
VI, section 13 of the California Constitution: a judgment cannot be set aside “unless, after an
examination of the entire cause, including the evidence, the court shall be of the opinion that the
error complained of has resulted in a miscarriage of justice.” (Cal. Const., art. VI, § 13; Waller
v. TJD, Inc., supra, 12 Cal.App.4th at p. 833, 16 Cal.Rptr.2d 38.) We apply that same standard
of prejudice here.


a. Notice to Safeco Under the Miller Policy.


[2]  Safeco argued that its duty of good faith and fair dealing under the Miller policy never arose
because Michelle Miller tendered her defense only under the Barnette policy and there was no
evidence Safeco had actual knowledge of the Miller policy when it declined the defense. 4  The
**740  trial court correctly rejected this argument because the adequacy of Safeco's investigation
of Miller's claim and the prejudice it may have suffered from delayed notice were disputed issues
of material fact.


4 It cannot seriously be disputed that had Safeco diligently conducted an investigation, it would
have discovered the Miller policy. Had it timely notified Michelle Miller that the Miller
policy existed, she undoubtedly would have made a claim pursuant to this policy.


[3]  [4]  [5]  [6]  The duty of good faith and fair dealing implied in every insurance contract
includes a duty on the part of the insurer to investigate claims submitted by its insured. “[A]n
insurer cannot reasonably and in good faith deny payments to its insured without thoroughly
investigating the foundation for its denial.” (Egan v. Mutual of Omaha Ins. Co. (1979) 24 Cal.3d
809, 819, 169 Cal.Rptr. 691, 620 P.2d 141.) These duties, however, arise after the insured complies
with the claims procedure described in the insurance policy. (KPFF Inc. v. California Union Ins.
Co. (1997) 56 Cal.App.4th 963, 977–978, 66 Cal.Rptr.2d 36; Paulfrey v. Blue Chip Stamps (1983)
150 Cal.App.3d 187, 199–200, 197 Cal.Rptr. 501 [insurer's responsibility to investigate “would
not arise unless and until” insured files claim or makes “good faith effort to comply with claims
procedure....”].) “[W]ithout actual presentation of a claim by the insured in compliance with claims
procedures contained in the policy, there is no duty imposed on the insurer to investigate the claim.”
(California Shoppers Inc. v. Royal Globe Ins. Co. (1985) 175 Cal.App.3d 1, 57, 221 Cal.Rptr. 171.)


[7]  [8]  [9]  [10]  An insured's failure to comply with the notice or claims provisions in an
insurance policy will not excuse the insurer's obligations under the policy *1004  unless the
insurer proves it was substantially prejudiced by the late notice. (Clemmer v. Hartford Ins. Co.
(1978) 22 Cal.3d 865, 881–883, 151 Cal.Rptr. 285, 587 P.2d 1098; Campbell v. Allstate Ins. Co.
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(1963) 60 Cal.2d 303, 306, 32 Cal.Rptr. 827, 384 P.2d 155.) “Prejudice is not presumed from
delayed notice alone. [Citations.] The insurer must show actual prejudice, not the mere possibility
of prejudice.” (Shell Oil Co. v. Winterthur Swiss Ins. Co. (1993) 12 Cal.App.4th 715, 761, 15
Cal.Rptr.2d 815.) Where, as here, the insurer denies coverage, it may establish substantial prejudice
only by demonstrating that, “in the event that a timely tender of the defense [in the underlying
action] had been made, it would have undertaken the defense.” (Clemmer v. Hartford Ins. Co.,
supra, 22 Cal.3d at p. 883, 151 Cal.Rptr. 285, 587 P.2d 1098.) “If the insurer asserts that the
underlying claim is not a covered occurrence or is excluded from basic coverage, the earlier notice
would only result in earlier denial of coverage. To establish actual prejudice, the insurer must
show a substantial likelihood that, with timely notice, and notwithstanding a denial of coverage
or reservation of rights, it would have settled the claim for less or taken steps that would have
reduced or eliminated the insured's liability.” (Shell Oil Co. v. Winterthur Swiss Ins. Co., supra,
12 Cal.App.4th at p. 763, 15 Cal.Rptr.2d 815.)


Here, Safeco's notice defense was rejected by the trial court on the motion for summary
adjudication and later by the jury. Those decisions were correct because Safeco did not establish
that it was prejudiced by the delayed notice. In the declaratory relief action, Safeco contended
that, even if Miller was an insured under the Barnette policy, its automobile exclusion precluded
coverage for this accident. Safeco now relies on the same automobile exclusion to contend there
was no potential for coverage under the substantially identical Miller policy. As a result, both the
trial court and the jury could reasonably infer that Safeco was not prejudiced by the **741  late
notice because it would have relied on the automobile exclusion to decline the defense under the
Miller policy. Safeco suffered no prejudice by the order denying summary adjudication of the issue.


b. Defense Provided By Another Insurer.


Safeco also argued that Miller was not damaged by its denial of a defense because she was defended
by Cooney's automobile insurer, California Casualty Insurance Company. The trial court found
that the question whether the lawyer did everything possible to defend Miller was a triable issue
of fact. The jury later found that Miller was damaged by Safeco's failure to defend.


[11]  [12]  [13]  An insured is entitled to only one full defense. (San Gabriel Valley Water
Co. v. Hartford Accident & Indem. Co. (2000) 82 Cal.App.4th 1230, 1241, 98 Cal.Rptr.2d 807.)
An insurer's refusal to defend “is of no consequence to an insured whose representation is
provided by another insurer: *1005  Under such circumstances, the insured ‘[is] not faced with
“an undue financial burden” or deprived “of the expertise and resources available to insurance
carriers in making prompt and competent investigations as to the merits of lawsuits filed against
their insureds.” [Citation.]’ (Ceresino v. Fire Ins. Exchange (1989) 215 Cal.App.3d 814, 823
[264 Cal.Rptr. 30].)” (Horace Mann Ins. Co. v. Barbara B. (1998) 61 Cal.App.4th 158, 164, 71
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Cal.Rptr.2d 350.) This result differs, however, where the insurer that accepts the defense has a
policy limit far below the amount claimed, and far lower than that of the insurer that declines the
defense. Under those circumstances, our Supreme Court has held, “where more than one insurer
owes a duty to defend, a defense by one constitutes no excuse of the failure of any other insurer
to perform.” (Wint v. Fidelity & Casualty Co. (1973) 9 Cal.3d 257, 263, 107 Cal.Rptr. 175, 507
P.2d 1383; see also Campbell v. Superior Court (1996) 44 Cal.App.4th 1308, 1320–1321, 52
Cal.Rptr.2d 385.)


[14]  Here the limit of liability on the Miller policy was $100,000. The limit of liability on the
automobile policy was $30,000, split among Miller and her two codefendants. The codefendants
settled for amounts within the policy limits. Miller, on the other hand, suffered an arbitration award
and subsequent judgment of over $2,000,000. Safeco now contends the judgment may have been
collusive, an issue that would not arise had Safeco furnished Miller a defense. Given these facts,
the trial court correctly denied summary adjudication. Safeco was not prejudiced by the denial of
summary judgment on this issue. 5


5 Safeco's nonparticipation in this arbitration led to its own detriment. Miller was in sore need
of motivated counsel. The arbitrator ruled that Parks was 50 percent at fault. Given his
actions, this number, in theory, could have been greater. He was inebriated, violent, and had
no right to continue his assault on Miller. She had little choice to defend herself by putting
Parks out of the car.


c. Safeco's Rejection of Policy Limits Settlement Demand.


[15]  Safeco contended it was entitled to summary adjudication because it never received a policy
limits settlement demand that referenced the Miller policy and its rejection of a demand under the
Barnette policy could not breach the Miller policy. The trial court denied summary adjudication
because it concluded that the facts were in dispute concerning the adequacy of Safeco's claims
investigation and its receipt of the settlement demand. That ruling was correct. There was evidence
from **742  which a reasonable trier of fact could find that Safeco breached its duties under the
Miller policy when it failed, in response to Michelle Miller's claim under the Barnette policy,
to investigate whether it had issued any other policy that might cover her claim. That failure to
investigate, in turn, led to Safeco's rejection of the policy limits settlement demand. Safeco was
not prejudiced by the order denying summary adjudication.


[16]  [17]  [18]  [19]  *1006  Among the duties imposed on an insurer by the implied covenant
of good faith and fair dealing are the duty to investigate claims made by its insured and the duty
to accept a reasonable settlement demand within policy limits. (Egan v. Mutual of Omaha Ins.
Co., supra, 24 Cal.3d at p. 819, 169 Cal.Rptr. 691, 620 P.2d 141; Comunale v. Traders & General
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Ins. Co. (1958) 50 Cal.2d 654, 659.) Ordinarily, an insurer breaches the implied covenant by
denying an insured's claim without first thoroughly investigating “all of the possible bases” of
the claim. (Jordan v. Allstate Ins. Co. (2007) 148 Cal.App.4th 1062, 1073, 56 Cal.Rptr.3d 312.)
In discharging this duty, the insurer “ ‘may not ignore evidence which supports coverage. If it
does so, it acts unreasonably towards its insured and breaches the covenant of good faith and
fair dealing.’ ” (Id. at p. 1074, 56 Cal.Rptr.3d 312, quoting Mariscal v. Old Republic Life Ins.
Co. (1996) 42 Cal.App.4th 1617, 1624, 50 Cal.Rptr.2d 224.) Whether the insurer's investigation
of a particular claim was reasonable “ ‘must be determined on a case by case basis and will
depend on the contractual purposes and reasonably justified expectations of the parties.’ ” (Chateau
Chamberay Homeowners Ass'n. v. Associated International Ins. Co. (2001) 90 Cal.App.4th 335,
346, 108 Cal.Rptr.2d 776, quoting Careau & Co. v. Security Pacific Business Credit, Inc. (1990)
222 Cal.App.3d 1371, 1395, 272 Cal.Rptr. 387.)


[20]  Administrative regulations adopted by the Insurance Commissioner provide that, “Every
insurer shall disclose to a first party claimant or beneficiary, all benefits, coverage, time limits
or other provisions of any insurance policy issued by that insurer that may apply to the claim
presented by the claimant.” (10 Cal.Code Regs., tit. 10, § 2695.4, subd. (a).) An insurer's failure
to comply with this regulation does not, in itself, establish a breach of contract or bad faith by
the insurer. The regulations may, however, “be used by a jury to infer a lack of reasonableness
on [the insurer's] part.” (Rattan v. United Services Auto. Ass'n. (2000) 84 Cal.App.4th 715, 724,
101 Cal.Rptr.2d 6.)


[21]  Here, Safeco did not investigate whether any Safeco policy, other than the Barnette policy,
provided coverage to Miller. The trial court denied summary adjudication because the facts were
in dispute and could have supported a finding that Safeco's investigation was unreasonable. Safeco
contends the trial court erred as a matter of law because neither the administrative regulation nor
the implied covenant require Safeco to search for policies it has issued, other than the specific
policy referenced by its insured in his or her claim. We are not convinced.


[22]  First, the plain language of section 2695.4 contains no such limitation. The regulation
requires an insurer to disclose to its insured the terms “of any insurance policy issued by that
*1007  insurer that may apply to the claim presented by the claimant.” (10 Cal.Code Regs., tit. 10,
§ 2695.4, subd. (a), emphasis added.) Had the Insurance Commissioner intended to limit disclosure
to the policy already relied on by the insured, this regulation would refer to “the insurance policy,”
not to “any insurance policy [.]” Moreover, the regulations **743  “delineate certain minimum
standards for the settlement of claims....” (Id. at § 2695.1, subd. (a)(1).) They do not provide “the
exclusive definition of all unfair claims settlement practices.” (10 Cal.Code Reg., tit. 10, § 2695.1,
subd. (b).) Thus, just as a violation of the regulations does not, standing alone, prove the insurer
acted unreasonably (Rattan v. United Services Auto. Ass'n., supra, at p. 724, 101 Cal.Rptr.2d 6),
compliance with them is not alone sufficient to prove reasonable conduct.
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[23]  Second, whatever the scope of these administrative regulations, the conduct required of an
insurer to discharge its duties of good faith and fair dealing will vary from case to case. (Chateau
Chamberay Homeowners Ass'n., supra, 90 Cal.App.4th at p. 346, 108 Cal.Rptr.2d 776.) In some
cases, the insurer's investigation will only be reasonable if it includes a search for other policies
issued by that insurer, in addition to the policy relied on by the insured. We need not here decide
whether the insurer may also be obligated to search for other policies issued by other carriers.
Here, it is only necessary to rule that it was unreasonable for Safeco not to search for other policies
it had issued after concluding that there was no coverage under the Barnette policy.


[24]  An insurer's duty to conduct a reasonable investigation is not narrowly confined to the facts
or theories of coverage relied on by its insured. For example, in Jordan v. Allstate Ins. Co., supra,
148 Cal.App.4th 1062, 56 Cal.Rptr.3d 312, the insured made a claim against her homeowner's
policy for structural damage in her living room, including failing floorboards. The damage was,
her expert concluded, caused by a water conducting fungus. (Id. at p. 1067, 56 Cal.Rptr.3d 312.)
The homeowner's policy issued by Allstate excluded coverage for loss caused by “wet or dry rot”
and for loss caused by “collapse.” (Id. at p. 1066, 56 Cal.Rptr.3d 312.) It provided “additional
coverage,” however, for the “entire collapse” of all or any portion of the house, where the collapse
was “ ‘a sudden and accidental direct physical loss caused by ... hidden decay of the building
structure....’ ” (Id. at p. 1067, 56 Cal.Rptr.3d 312.) Allstate relied on the dry rot exclusion to deny
coverage. The insured asked Allstate to reconsider based only on her contention that the fungus
was not “dry rot.” 6  Allstate declined. It did not investigate whether the “additional coverage” for
“entire collapse” might also apply.


6 The insured contended she was unaware of the “additional coverage” because Allstate had
not provided her with a complete copy of her homeowner's policy, despite her request for
one. (Id. at p. 1075, 56 Cal.Rptr.3d 312.)


*1008  The Jordan court reversed a summary adjudication in favor of Allstate on the insured's
bad faith claim because the reasonableness of Allstate's investigation was a disputed factual issue.
“[W]here an insurer denies coverage but a reasonable investigation would have disclosed facts
showing the claim was covered, the insurer's failure to investigate breaches its implied covenant.
The insurer cannot claim a ‘genuine dispute’ regarding coverage in such cases because, by failing
to investigate, it has deprived itself of the ability to make a fair evaluation of the claim. [Citation.]
Thus, although Allstate's interpretation of [the dry rot] exclusion was reasonable, it also had a
duty to investigate [the insured's] coverage claim that was based on the ‘additional coverage’
provisions relating to an ‘entire collapse,’ which ... was also reasonable and consistent with [the
insured's] objectively reasonable expectations.” **744  (Id. at p. 1074, 56 Cal.Rptr.3d 312.) A
trier of fact could, the Jordan court concluded, find that Allstate unreasonably failed to consider
the “additional coverage,” even though the insured's claim did not mention that policy provision
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and even though she never provided Allstate with proof of an actual collapse. (Id. at pp. 1074–
1075, 56 Cal.Rptr.3d 312.)


Jordan, is instructive here, even though it involved a single policy, because it demonstrates that
the insurer's duty to investigate may extend beyond the facts and coverage theories advanced
in an insured's claim. Here, Michelle Miller made a claim against the Barnette policy on the
theory that she was an additional insured under that policy. Safeco concluded Miller was not an
additional insured and declined coverage. At the same time, however, Safeco knew that Michelle
Miller lived somewhere. It took the position that she lived with her father and grandmother at the
David Road condominium. Safeco's claims file contains no evidence that Safeco ever searched its
own records for potentially applicable Safeco policies issued to the adults with whom Michelle
resided, or on her place of residence. Nor did Safeco interview Michelle's father or grandmother to
determine whether they had Safeco policies that might cover her claim. These omissions occurred
even though Safeco's unit manager instructed the adjuster to determine whether Michelle had
other applicable insurance. 7  This evidence created issues of fact concerning whether Safeco acted
unreasonably and breached the covenant of good faith and fair dealing implied in the Miller policy
by failing, in response to Michelle Miller's claim under the Barnette policy, to investigate whether
*1009  any other Safeco policy covered her claim. Safeco suffered no prejudice when the trial
court denied summary adjudication on this issue.


7 Pagach, the adjuster, testified that he called Miller's counsel to get the contact information
for her father. Pagach never contacted the father directly because he learned from Michelle's
lawyer that the father rented his house and had no renter's insurance. Casualty analyst Steve
Small used only Eddie Barnette's name to search Safeco's policy database for additional
policies that might apply. He found none. Small did not search for policies providing
coverage to Miller's father or grandmother, nor did he look for policies covering the address
of Miller's primary residence. Small testified he did not know at the time that Safeco's
database could be searched by address.


For the same reasons, we conclude that Safeco was not prejudiced by the order denying summary
adjudication on the question of whether Safeco failed to accept a reasonable policy limits
settlement demand. Michelle Miller made her initial claim in March 2001. Parks made a policy
limits settlement demand two months later, in May 2001. Both the claim and the settlement demand
referenced only the Barnette policy. At all times, however, Safeco took the position that Michelle
Miller resided not with Barnette, but with her grandmother. That is why its adjuster and analyst
had been directed by their unit manager to search for other potentially applicable Safeco policies.
Its database was searchable by both name and address, and either search would have disclosed
the Miller policy. Thus, if Safeco had performed the investigation its own manager considered
adequate, it would have found the Miller policy. This is true regardless of the specific policy
referenced in the insured's claim or the third party's settlement demand. In this unusual context, we
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conclude that Safeco's failure to conduct a reasonable search for other Safeco policies breached
duties arising under the Miller policy to reasonably investigate and settle Michelle Miller's claim.
Safeco cannot rely on its breach of the duty to conduct a reasonable investigation to shield itself
**745  from liability for breach of the related duty to accept a reasonable settlement demand.


Here, there was evidence that Safeco received the May 2001 settlement demand. Parks made the
demand in a letter that was incorrectly addressed. Safeco contends it was never received. But there
was substantial evidence to the contrary. Parks' counsel, Martin Pulverman, testified that he hand
delivered the letter to the adjuster, Michael Pagach. The unit manager, Brent French, testified that
he had never seen the demand letter, but the casualty analyst, Steve Small, testified that he had
seen it in the file. The jury was permitted to credit the testimony of Pulverman and Small. In these
circumstances, Safeco was not prejudiced by the order denying summary adjudication on this issue.


[[/]] ***


*** See footnote *, ante.


4. Automobile Exclusion.
The Miller policy excludes coverage for damages, “arising out of the ownership, maintenance, use,
loading or unloading of: ... [¶] motor *1010  vehicles ... owned or operated by or rented or loaned
to an ‘insured.’ ” Safeco contends this exclusion bars coverage for all of Parks' damages because
his injuries arose out of Miller's negligent driving or unloading of either his car or Cooney's. Safeco
contends it was entitled to a directed verdict on this question. Parks contends Safeco is estopped
to rely on the automobile exclusion because it paid the policy limits of the Miller policy without
reference to the exclusion. He also argues the exclusion is inapplicable because he was injured
while walking, after he left Cooney's car. Finally, Parks contends that coverage exists because
Miller's negligence in abandoning him on the freeway was an independent, concurrent cause of
his injuries.


[25]  [26]  In determining whether automobile use precludes coverage under a homeowner's
policy, we ask whether automobile use was the “predominating cause/substantial factor” in causing
the damages at issue? (Prince v. United Nat. Ins. Co. (2006) 142 Cal.App.4th 233, 245, 47
Cal.Rptr.3d 727; American Nat. Property & Casualty Co. v. Julie R. (1999) 76 Cal.App.4th 134,
140, 90 Cal.Rptr.2d 119.) Where both insured risks and excluded risks “constitute concurrent
proximate causes of an accident, the insurer is liable so long as one of the causes is covered by
the policy.” (State Farm Mut. Auto. Ins. Co. v. Partridge (1973) 10 Cal.3d 94, 102, 109 Cal.Rptr.
811, 514 P.2d 123.)


Thus, for example, in Partridge, supra, the insured under a homeowner's policy negligently filed
down the trigger mechanism on a gun so that it discharged with very little force. The same insured
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then put the gun in a car where it accidently discharged while the insured was driving, injuring
a passenger. Our Supreme Court held the automobile exclusion in the homeowner's policy did
not preclude coverage for the passenger's injuries. “[A]lthough the accident occurred in a vehicle,
the insured's negligent modification of the gun suffices, in itself, to render him fully liable for
the resulting injuries.... [I]nasmuch as the liability of the insured arises from his non-auto-related
conduct [in filing the trigger mechanism], and exists independently of any ‘use’ of his car, we
believe the homeowner's policy covers that liability.” (Id.)


Similarly, in Ohio Casualty Ins. Co. v. Hartford Accident & Indemnity Co. (1983) 148 Cal.App.3d
641, 196 Cal.Rptr. 164, the court held that an exclusion in a homeowner's **746  policy for
watercraft use did not apply to injuries suffered by a boat passenger who dove into the water from
the anchored boat and was injured by another passing boat as she surfaced. According to the Court
of Appeal, the homeowner's “negligence was not an act of omission in failing to supervise some
aspect of the operation of the boat, such as loading or unloading, but was an act of commission
in permitting [the passenger] to go swimming when it was unsafe to do so.... [T]he negligent
supervision of *1011  [the passenger's] swimming activities did not in itself constitute a use of the
boat.... [T]he mere fact [the homeowner's] negligent act is connected to the use of the boat does
not mean it is dependent on the use of the boat.” (Id. at p. 647, 196 Cal.Rptr. 164.)


Courts have reached the same conclusion where a vehicle is used only to transport the victim to
the site where injury occurs. For example, in American Nat. Property & Casualty Co. v. Julie R.,
supra, 76 Cal.App.4th 134, 90 Cal.Rptr.2d 119, an uninsured motorist used his car to drive the
victim to a deserted location where he raped her inside the car. The court of appeal concluded the
victim's uninsured motorist policy provided no coverage for her injuries because, “[T]he vehicle
provided a favorable situs for the attack, but its use was a circumstance accompanying the rape, not
a predominant cause or a substantial factor in Julie R.'s injury.” (Id. at p. 142, 90 Cal.Rptr.2d 119;
see also R.A. Stuchbery & Others Syndicate 1096 v. Redland Ins. Co. (2007) 154 Cal.App.4th 796,
803, 66 Cal.Rptr.3d 80 [shuttle company's automobile policy provided no coverage for victim's
rape where shuttle driver used van only to transport victim to site of rape].)


By contrast, in National Indemnity Co. v. Farmers Home Mutual Ins. Co. (1979) 95 Cal.App.3d
102, 157 Cal.Rptr. 98, the court of appeal concluded that the automobile exclusion precluded
coverage under a homeowner's policy for injuries suffered by a child who leapt out of a car in which
he had been a passenger immediately after it was parked. (Id. at pp. 108–109, 157 Cal.Rptr. 98.)
The child ran into the street and was hit by a passing car. Coverage for his injuries was excluded
under the homeowner's policy issued to the driver of the parked car because she negligently failed
to supervise and control the child while “unloading” him from the car. “There is a complete absence
of conduct on the part of the insured which is independent of and unrelated to the ‘use’ of the
vehicle. The conduct of the insured which contributed to the injury simply cannot be dissociated
from the use of the vehicle.” (Id. at p. 109, 157 Cal.Rptr. 98.)
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Similarly, Prince v. United Nat'l Ins. Co., supra, 142 Cal.App.4th 233, 47 Cal.Rptr.3d 727, held
that an automobile exclusion precluded coverage under a homeowner's policy where the insured
day care provider left two children stranded in their car seats inside a locked van on a hot day. The
children died of hyperthermia. Reasoning that the rapid onset of hyperthermia was particularly
likely to occur in a motor vehicle, the court held that the vehicle, “far from being merely the situs
of the injury, was itself ‘the instrumentality’ of it.” (Id., at p. 245, 47 Cal.Rptr.3d 727.)


[27]  *1012  In determining whether the Miller policy's automobile exclusion precludes coverage
for Parks' injuries, our question is whether Miller's negligent “use, loading or unloading” of a
car that was “operated by” or “loaned to” her was a predominating cause or substantial factor in
causing Parks' injuries. Miller was a passenger in Cooney's car; she did not operate it. The only car
she operated was Parks'. Thus, the exclusion applies, if at **747  all, based on Miller's negligent
“use, loading or unloading” of Parks' car.


Miller's negligent driving of Parks' car certainly set in motion the events that culminated in his
injuries. But it was not the “predominating cause” or a substantial factor in causing those injuries.
The subsequent negligence of Cooney, Rivera and Miller in removing Parks from Cooney's car
and leaving him on the side of the highway was an independent, concurrent cause of his injuries
that is connected to, but not dependent on Miller's use of Parks' car. (Ohio Casualty Ins. Co. v.
Hartford Acc. & Indem. Co., supra, 148 Cal.App.3d at p. 647, 196 Cal.Rptr. 164.) Her liability for
that conduct would exist regardless of whether she used a car to transport Parks to the place where
they were picked up by Cooney or to the place where Parks was later abandoned. (State Farm Mut.
Auto. Ins. Co. v. Partridge, supra, 10 Cal.3d at pp. 102–103, 109 Cal.Rptr. 811, 514 P.2d 123.)


This conclusion is consistent with the holding in Farmers Insurance Exchange v. Reed (1988) 200
Cal.App.3d 1230, 248 Cal.Rptr. 11. Applying the same predominating cause/substantial factor test,
the Reed court held that “injuries suffered by an intoxicated woman who was struck by a car as
she walked home from a bar did not arise out of her husband's use of his insured vehicle within the
meaning of his automobile liability insurance policy, even though he took the keys to that vehicle
from her and left her at the bar without transportation.... [T]he independent acts of the woman
herself and the driver who struck her broke any causal connection between the husband's use of
his vehicle and her injuries.” (Id. at pp. 1231–1232, 248 Cal.Rptr. 11.)


Nor does Miller's conduct in “unloading” Parks from his own car into Cooney's create the necessary
causal connection between Miller's use of that car and Parks' injuries. Unlike the child in National
Indemnity Co. v. Farmers Home Mutual Ins. Co., supra, 95 Cal.App.3d 102, 157 Cal.Rptr. 98,
Parks did not wander into the highway immediately after he was removed from his car, or from
Cooney's for that matter. He had walked for over a mile and more than 15 minutes before the
collision occurred. (Id., at pp. 108–109, 157 Cal.Rptr. 98.) The automobile exclusion in the Miller



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009781402&pubNum=7047&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Ibb570971475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 

https://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Ibb570971475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009781402&pubNum=7047&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983149690&pubNum=227&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983149690&pubNum=227&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973124946&pubNum=661&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973124946&pubNum=661&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988078457&pubNum=227&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988078457&pubNum=227&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988078457&pubNum=227&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111540&pubNum=227&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111540&pubNum=227&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111540&pubNum=227&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Safeco Ins. Co. of America v. Parks, 170 Cal.App.4th 992 (2009)
88 Cal.Rptr.3d 730, 09 Cal. Daily Op. Serv. 1159, 2009 Daily Journal D.A.R. 1373


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 25


policy does not preclude coverage for Parks' injuries. Safeco's motion for directed verdict on this
issue was correctly denied by the trial court.


*1013  [[/]] †


† See footnote *, ante.


7. Collusive Judgment.
Safeco contends the trial court erred when it rejected a proposed special jury instruction on
the question whether the judgment against Miller in the underlying personal injury action was
collusive. The trial court declined the instruction because there was “no viable evidence to support
it.”


[28]  [29]  [30]  Generally, an insurer with notice of an action against its insured and an
opportunity to defend will be bound by the judgment as to all issues litigated in that action.
(Clemmer v. Hartford Ins. Co., supra, 22 Cal.3d at p. 884, 151 Cal.Rptr. 285, 587 P.2d 1098.)
Where the insurer declines the defense, the insured “is free to make the best settlement possible
with the third party claimant, including a stipulated judgment with a covenant not to execute.
Provided that such settlement is not unreasonable and is free from fraud or collusion, the insurer
will be bound thereby.” **748  (Pruyn v. Agricultural Ins. Co. (1995) 36 Cal.App.4th 500, 515,
42 Cal.Rptr.2d 295; see also Samson v. Transamerica Ins. Co., supra, 30 Cal.3d at pp. 240–242,
178 Cal.Rptr. 343, 636 P.2d 32.) In this context, collusion occurs when the insured and the third
party claimant work together to manufacture a cause of action for bad faith against the insurer or to
inflate the third party's recovery to artificially increase damages flowing from the insurer's breach.
(Andrade v. Jennings (1997) 54 Cal.App.4th 307, 327, 62 Cal.Rptr.2d 787; see also J.B. Aguerre,
Inc. v. American Guarantee & Liability Ins. Co. (1997) 59 Cal.App.4th 6, 18, 68 Cal.Rptr.2d 837.)


[31]  [32]  The insurer may raise collusion as a defense in a subsequent bad faith action. Where
there is substantial evidence of collusion, its existence is a question of fact for the jury to determine.
(Andrade v. Jennings, supra, 54 Cal.App.4th at p. 328, 62 Cal.Rptr.2d 787.) Several factors are
relevant to a determination whether a settlement is collusive. These include, “the amount of the
overall settlement in light of the value of the case [citations]; a comparison with awards or verdicts
in similar cases involving similar injuries [citations]; the facts known to the settling insured at the
time of the settlement [citations]; the presence of a covenant not to execute as part of the settlement
[citation]; and the failure of the settling insured to consider viable available defenses [citations].”
(Id. at p. 331, 62 Cal.Rptr.2d 787.)


[33]  Here, the trial court correctly determined there was no substantial evidence to support this
defense. Safeco's evidence of collusion is that Miller assigned *1014  her bad faith claims to Parks
before the arbitration occurred, her codefendants settled before the arbitration, and the arbitration
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award was very large. This does not amount to substantial evidence that Miller and Parks colluded
to manufacture her liability or Parks' damages. The matter was submitted to binding arbitration
before a neutral arbitrator, a retired superior court judge. This fact alone lends credibility to the
award and distinguishes the present case from those cited by Safeco, each of which involved a
settlement. If there had been collusion between Miller and Parks at the arbitration, we presume
that the retired superior court judge would have perceived as much and ruled accordingly.


Moreover, Miller's counsel at the arbitration testified that he provided her with a complete defense
that “vehemently” denied any liability on her part. The defense focused on liability because it
was counsel's professional opinion that, “there was not a lot ... to dispute about [damages]. The
gentleman had suffered horrific injuries, and it would have been stupid, and ill advised for me to
suggest to the contrary.” Miller and her co-defendants presented evidence about what happened on
the road the night Parks was injured and argued they breached no duty by ejecting Parks from the
car. When Miller's counsel received the arbitration award, he requested that the arbitrator modify it
because he believed the arbitrator failed to consider some important issues. The request was denied
and Miller's counsel did not thereafter oppose Parks' motion to confirm the award in a judgment
because he believed opposition would be futile.


Safeco submitted no evidence that Parks' arbitration award was unreasonably high in light of the
value of the case or of awards in other, similar matters. The assignment to Parks is not by itself
evidence of collusion. (Samson v. Transamerica Ins. Co., supra, 30 Cal.3d at pp. 240–241, 178
Cal.Rptr. 343, 636 P.2d 32.) Although there was evidence that Miller's counsel did not pursue some
available lines of inquiry—such as the hospital's negligence in **749  permitting Parks to contract
a serious infection—there was little if any evidence that these omitted issues constituted a “viable”
defense, either to Miller's liability or to the amount of the award. Under these circumstances, the
trial court did not err in removing the issue of collusion from the jury's consideration.


[[/]] ††


†† See footnote *, ante.


*1015  Conclusion


In the bad faith action (Case No. B199364), we reverse the trial court's order dated May 29,
2007, granting Parks $426,208 in attorney fees as cost of proof sanctions. In all other respects,
the judgments in both actions are affirmed. The parties shall bear their own costs and attorney
fees on appeal.
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We concur: GILBERT, P.J., and PERREN, J.


All Citations


170 Cal.App.4th 992, 88 Cal.Rptr.3d 730, 09 Cal. Daily Op. Serv. 1159, 2009 Daily Journal D.A.R.
1373
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9 Cal.App.4th 1362, 12 Cal.Rptr.2d 354


GERHARD STOLL, Petitioner,
v.


THE SUPERIOR COURT OF THE CITY AND COUNTY OF SAN
FRANCISCO, Respondent; S-K-I, LTD., Real Party in Interest.


No. A055344.
Court of Appeal, First District, Division 5, California.


Sep 28, 1992.


SUMMARY


An attorney with experience in the snow skiing industry was retained by a corporation to help the
corporation locate and acquire a ski area. However, the attorney failed to disclose to the client that
he had already entered into a finder's fee agreement with the owner of a ski resort for the sale of
the resort. The attorney immediately began to encourage his client to acquire the ski resort, and
the corporation subsequently acquired it. When the attorney demanded his finder's fee from the
former owner, the former owner notified the corporation of their attorney's demand. Approximately
three years later, the attorney obtained his finder's fee as a result of litigation against the former
owner. The corporation then filed an action alleging that the attorney had breached his fiduciary
duties. The attorney demurred to the complaint, contending that the action was barred by the statute
of limitations. The trial court overruled the demurrer, concluding that a complaint for breach of
fiduciary duty was governed by the “catch- all” limitations period of four years ( Code Civ. Proc., §
343). (Superior Court of the City and County of San Francisco, No. 933857, Lucy Kelly McCabe,
Judge.)


The attorney petitioned for extraordinary review, and the Court of Appeal ordered issuance of a
peremptory writ of mandate directing the superior court to vacate the order overruling the demurrer
and to enter an order sustaining the demurrer without leave to amend. The court held that Code Civ.
Proc., § 340.6, establishes a one-year statute of limitations for any legal malpractice falling short
of actual fraud. Although the attorney failed to disclose the adverse interest prior to the inception
of the attorney-client relationship, the court held that the attorney's duty to disclose continued
throughout the relationship. Accordingly, the action was time barred, since the corporation had
knowledge of facts constituting the cause of action more than one year before filing the action,
and the attorney's demurrer should *1363  have been sustained without leave to amend. (Opinion
by King, J., with Haning, Acting P. J., and Hanlon, J., *  concurring.)
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* Judge of the San Francisco Superior Court sitting under assignment by the Chairperson of
the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Attorneys at Law § 23--Attorney-client Relationship--Liability of Attorneys--Limitations in
Malpractice Actions--Breach of Fiduciary Duty.
The trial court erred by failing to sustain an attorney's demurrer to a former client's complaint
alleging breach of fiduciary duty, where the action was filed more than one year after the client
knew of facts constituting the cause of action. The Legislature intended Code Civ. Proc., § 340.6
(limitation on action against attorney other than claim of fraud), to establish a statute of limitations
for any legal malpractice falling short of actual fraud. Code Civ. Proc., § 340.6, applied, even
though the attorney failed to disclose his “adverse interest” prior to the inception of the attorney-
client relationship, since the attorney's duty to disclose continued throughout the period of the
relationship.


[See Cal.Jur.3d (Rev), Attorneys at Law, § 340; 3 Witkin, Cal. Procedure (3d ed. 1985) Actions,
§ 444.]


COUNSEL
Long & Levit, Ronald E. Mallen, Barry D. Brown and Barbara W. Engler for Petitioner.
No appearance for Respondent.
Berger & Norton, Jacqueline A. Axtell and Michael M. Berger for Real Party in Interest.


KING, J.


In this case, we hold that the statute of limitations within which a client must commence an action
against an attorney on a claim for legal malpractice or breach of a fiduciary duty is identical.
Unless tolled, a claim *1364  based on either theory falls within the statutory term “wrongful act
or omission” and must be commenced within one year after the client discovers, or with reasonable
diligence should have discovered, the facts constituting the act or omission, or four years from the
date of the act or omission, whichever occurs first.


Petitioner, an attorney, is defendant in an action for breach of fiduciary duty brought by real
party in interest, a former client. Petitioner demurred to the complaint on the ground that the
pleading actually sounded in legal malpractice, and was therefore time barred under the one-year
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malpractice statute of limitations. ( Code Civ. Proc., § 340.6.) 1  In the alternative, petitioner argued
that the complaint sounded in constructive fraud and was still time barred under the three-year
limitations period for that tort. (§ 338, subd. (b).) The trial court overruled the demurrer, concluding
that the complaint for breach of fiduciary duty was governed by the “catch-all” limitations period
of four years. (§ 343.) Petitioner sought review by extraordinary writ. We summarily denied the
petition, but the Supreme Court granted review and retransferred the matter with directions to issue
the alternative writ. Having complied and heard oral argument, we are persuaded that petitioner
is entitled to relief.


1 All statutory references are to the Code of Civil Procedure.


I Facts
Petitioner's demurrer admits the following material facts alleged in real party's complaint. (See
Serrano v. Priest (1971) 5 Cal.3d 584, 591 [96 Cal.Rptr. 601, 487 P.2d 1241, 41 A.L.R.3d 1187].)


Real party is a corporation headquartered in Vermont which owns and operates ski resorts. Since
1988 it has done business in California through its wholly owned subsidiary, Bear Mountain, Ltd.,
which operates Bear Mountain ski resort in Big Bear Lake. This suit arises from the story of real
party's acquisition of the Bear Mountain resort.


Sometime prior to January 1, 1986, real party decided to expand its east coast ski operations into
other venues, particularly a large western state. In 1985 and through February 1986, petitioner was
executive vice-president and general counsel of Lift Engineering and Manufacturing Company
(Lift) of Carson City, Nevada, a manufacturer of ski lifts. During his employment with Lift,
petitioner contacted Preston Smith, real party's president, to discuss the legal issues relevant to
real party's potential acquisition of an *1365  interest in a northern California ski area. Petitioner
led Smith to believe he was an in-house attorney working for Lift.


On February 7, 1986, petitioner wrote Smith seeking employment with real party. On April 6,
Smith retained petitioner because of his legal experience in the ski industry and his knowledge of
unique legal issues related to water and land use regulation in the western United States, issues of
concern to an eastern company seeking to acquire a western ski operation. Petitioner was retained
to help real party locate suitable ski areas for acquisition in the West, to analyze the areas' financial
strengths and fair market values, to analyze legal issues such as land use regulation pertinent to
ski area acquisition, and to negotiate the acquisitions themselves.


Immediately after he was retained by real party, petitioner began to encourage his new client
to acquire Goldmine Ski Associates, Inc. (Associates), then the owner of “Goldmine,” the
predecessor to the Bear Mountain resort. Petitioner, however, failed to disclose to real party an
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adverse pecuniary interest, i.e., that he had already entered into a finder's fee agreement with
Associates under which petitioner could claim a fee if the Goldmine resort was sold.


Negotiations for real party's purchase of Goldmine continued through the fall of 1987. Petitioner
continued to conceal his claim to a finder's fee from the transaction. He was terminated by real party
in July 1987 for undisclosed reasons, after receiving a total of $100,000 in salary and expenses.


In September 1987, when the acquisition of Goldmine looked probable, petitioner telephoned the
president of Associates, Joseph Shuff, to inform him he was entitled to a finder's fee. Shuff relayed
the information to Smith but denied having a previous finder's fee agreement with petitioner.


On New Year's Eve, 1987, real party acquired the Goldmine resort by merging Associates with
an S-K-I subsidiary. Petitioner obtained his finder's fee through litigation against Associates and
Shuff, which came to judgment in January 1991.


Real party's present complaint was filed June 28, 1991. In addition to the facts just discussed,
the complaint alleges that petitioner, as attorney for real party, breached his fiduciary duty by: (1)
acquiring a pecuniary interest adverse to a client without written consent, in violation of California
Rules of Professional Conduct, rule 3-300; (2) having an undisclosed relationship with another
party interested in the subject matter of his client's representation, in violation of California Rules
of Professional Conduct, rule 3-310(A); *1366  (3) failing to disclose in writing the conflicting
interests of petitioner in Goldmine and his employment by real party, in violation of California
Rules of Professional Conduct, rule 3-310(B); and (4) charging an “unconscionable fee” (his
$100,000 salary) while at the same time expecting a lucrative finder's fee from the adverse party
to his client.


Petitioner demurred to the complaint, raising the statute of limitations issue. Petitioner argued that
real party knew of facts constituting the cause of action in September 1987, when real party learned
of the finder's fee agreement. Petitioner contended that the only applicable statutes of limitations
were the one year for legal malpractice or the three years for constructive fraud, either of which
time barred the lawsuit. Real party responded that “breach of fiduciary duty” was a separate cause
of action which was not specified in any statutory limitations period, thus falling under the four-
year catchall of section 343. The trial court agreed based on the holding of David Welch Co. v.
Erskine & Tulley (1988) 203 Cal.App.3d 884 [250 Cal.Rptr. 339] and, since the complaint is not
time barred under a four-year limitations period, overruled the demurrer. This petition followed.


II Discussion
(1) Petitioner contends that the Legislature has decreed a one-year statute of limitations for all legal
malpractice save actual fraud. He further contends that although styled as a breach of fiduciary
duty, the misconduct alleged in this case is nothing more than professional malpractice subject to
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the one-year statute. Thus, argues petitioner, the trial court's reliance on section 343 is contrary to
legislative intent and in effect extends the malpractice statute of limitations an extra three years.
We agree.


In 1977, the Legislature enacted section 340.6, which provides in pertinent part that: “An action
against an attorney for a wrongful act or omission, other than for actual fraud, arising in the
performance of professional services shall be commenced within one year after the plaintiff
discovers, or through the use of reasonable diligence should have discovered, the facts constituting
the wrongful act or omission. ...” The legislative history of the statute indicates that the Legislature
intended to establish a statute of limitations for any legal malpractice falling short of actual fraud.


In Southland Mechanical Constructors Corp. v. Nixen (1981) 119 Cal.App.3d 417 [173 Cal.Rptr.
917], disapproved on other, unrelated grounds, Laird v. Blacker (1992) 2 Cal.4th 606, 617 [ *1367
7 Cal.Rptr.2d 550, 828 P.2d 691], the court was faced with the issue whether the statute's reference
to “wrongful act or omission” was restricted to malpractice claims grounded in tort. The plaintiffs
in that case contended that only legal malpractice claims grounded in tort were governed by
the one-year limitations period, and those grounded in contract enjoyed the four-year period for
contract actions generally. (§ 337, subd. 1.)


Noting that the Legislature had not expressly declared its intent to establish a comprehensive
one-year limitations period, and that there was some ambiguity to the phrase “wrongful act or
omission,” the Southland court turned to section 340.6's legislative history. (119 Cal.App.3d at
pp. 426-427.) “From the time the statute was introduced in the Assembly to its ultimate signing
by the Governor, every legislative analysis on section 340.6 ... began with a review of existing
statutes of limitation applicable to legal malpractice actions, including section 337, subdivision
(1) for actions based on a written contract.” (Id. at p. 427, fn. omitted.) Before section 340.6 was
enacted, the statute of limitations for legal malpractice varied upon the plaintiff's choice of theory
of liability: tort or breach of oral contract invoked a two-year statute, while breach of a written
contract invoked a period of four years. (119 Cal.App.3d at p. 427, fn. 4.) Each legislative analysis
“concluded with a discussion concerning the manner in which enactment of section 340.6 would
change existing law” by requiring commencement of legal malpractice actions with one year. (Id.
at p. 427.)


Southland found it of “some significance” that the Bill Digest of the Assembly Committee on the
Judiciary indicated that the committee members had reviewed and considered a leading article
on statutes of limitations for legal malpractice: Mallen, Panacea or Pandora's Box? A Statute of
Limitations for Lawyers (1977) 52 State Bar Journal 22. The article opined that California attorneys
were subject to “literally indeterminate liability” due to the adoption of the “discovery rule” by
which malpractice limitations period are triggered by the client's discovery of the wrongdoing, not
its date of occurrence. (52 State Bar J. supra, at p. 24; see Neel v. Magana, Olney, Levy, Cathcart
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& Gelfand (1971) 6 Cal.3d 176 [98 Cal.Rptr. 837, 491 P.2d 421].) The article argued there was
a need for “a specially tailored statute of limitations for legal malpractice” as a solution to the
crisis of the “enormous increase of insurance premiums ... accompanied by a dramatic decline in
the number of companies willing to insure attorneys.” (52 State Bar J., supra, at p. 22.) Mallen
drew a parallel to the crisis in medical malpractice insurance, to which the Legislature responded
in 1975 with urgency legislation to provide for a specially tailored limitations period for medical
malpractice. (Id. at p. 22, fn. 3; § 340.5.)


The article proposed a legal malpractice statute very similar to section 340.6 in its present form.
The proposed statute provided that “An action *1368  against an attorney for a wrongful act or
omission, other than for actual fraud or breach of a written contract, arising in the performance of
professional services shall be commenced within two years” of discovery. (52 State Bar J., supra,
at p. 24.)


Significantly, the article concluded with a discussion of the precise definition of legal malpractice,
which Mallen recommended “is best stated in terms of the actual wrong: a wrongful act or
omission occurring in the rendition of professional services.” (52 State Bar J., supra, at p. 77.)
In his view, the proposed statute thus excluded wrongs committed when the defendant was not
acting as an attorney, a breach of a written promise, or “actual fraud, as distinguished from
constructive fraud.” (Ibid.) In a footnote Mallen explained that the statute should specify actual
fraud because “constructive fraud may arise from a fiduciary breach regardless of the attorney's
intent or motive.” (Id. at p. 77, fn. 43.)


As noted in Southland, section 340.6 “as eventually enacted retains much of the wording [of]
Mallen's proposed statute.” (Southland Mechanical Constructors Corp. v. Nixen, supra, 119
Cal.App.3d at p. 428.) The Legislature did alter Mallen's language by changing “a wrongful act
or omission, other than for actual fraud or breach of a written contract” to delete the reference to
contract breach. The Southland court concluded that the Legislature intended to apply the one-
year limitations period to both tortious and contractual instances of legal malpractice, especially
in light of the legislative records showing the purpose of the new statute was to reduce the costs of
malpractice insurance. “[I]f section 340.6 is interpreted to apply only to tort actions, this purpose
would be frustrated, and no change in the law would occur.” (Id. at p. 429.)


Southland's reasoning applies to the present case. The Legislature intended to enact a
comprehensive, more restrictive statute of limitations for practicing attorneys facing malpractice
claims. The limitation of one year was designed to counteract the potential of lengthy periods of
potential liability wrought by the adoption of the discovery rule, and thereby reduce the costs of
malpractice insurance. The only limitation of the one-year period was for actual fraud.
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In this case, however, the trial court essentially engrafted a second limitation on the one-year period
for malpractice which happens to involve a breach of fiduciary duty. Because such a breach is
ungoverned by a specific statutory limitations period, the trial court concluded that the four-year
“catch-all” limitations period applied. In our view, this disregards the intent of the Legislature
and, because much attorney malpractice may be considered a fiduciary breach, reinstates a lengthy
limitations period and thus increases the very insurance costs the Legislature sought to decrease.
*1369


We recognize that the David Welch decision, on which the trial court relied, did distinguish between
legal malpractice which does and does not involve a fiduciary's breach: “where a cause of action
is based on a defendant's breach of its fiduciary duties, the four-year catchall statute set forth in
Code of Civil Procedure section 343 applies.” (David Welch Co. v. Erskine & Tulley, supra, 203
Cal.App.3d at p. 893.)


However, we respectfully disagree with this conclusion. David Welch did not discuss Southland
or the legislative history cited therein. It stated its conclusion without extensive analysis of the
purpose behind the enactment of section 340.6. It cited no authority involving a breach of fiduciary
duty in the context of legal malpractice. 2


2 Likewise, federal decisions which interpret California law and declare that the four-year
catchall period applies to breaches of fiduciary duty do not involve actions based on legal
practice. (See Davis & Cox v. Summa Corp. (9th Cir. 1985) 751 F.2d 1507, 1520; Robuck v.
Dean Witter & Co., Inc. (9th Cir. 1980) 649 F.2d 641, 644-645; Federal Deposit Ins. Corp.
v. McSweeney (S.D.Cal. 1991) 772 F.Supp. 1154, 1155-1157.)


We therefore conclude that the action below is time barred under section 340.6, and that the
demurrer should have been sustained without leave to amend. 3


3 We reject real party's contention that section 340.6 is inapplicable because the failure to
disclose the adverse interest supposedly occurred prior to the attorney-client relationship,
and therefore did not “arise” therefrom. The duty to disclose continued throughout the period
of the attorney-client relationship.
We also reject real party's contention that the one-year period of limitations, should it apply,
was tolled. Tolling was neither properly pled in the complaint nor raised in opposition to the
demurrer in the trial court.


III Conclusion
Petitioner is entitled to relief by extraordinary writ. Accordingly, let a peremptory writ of mandate
issue commanding respondent superior court to vacate its order overruling petitioner's demurrer
and to enter a new and different order sustaining the demurrer without leave to amend.
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Haning, Acting P. J., and Hanlon, J., *  concurred.
* Judge of the San Francisco Superior Court sitting under assignment by the Chairperson of


the Judicial Council.


Petitions for a rehearing were denied October 27, 1992, and the opinion was modified to read as
printed above. Petitioner's application for review by the Supreme Court was denied December 31,
1992. Panelli, J., was of the opinion that the application should be granted. *1370


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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17 Cal.4th 553, 950 P.2d 1086, 71 Cal.Rptr.2d 731, 98 Daily Journal D.A.R. 1765
Supreme Court of California


STOP YOUTH ADDICTION, INC., Plaintiff and Appellant,
v.


LUCKY STORES, INC., Defendant and Respondent.


No. S055373.
Feb. 23, 1998.


SUMMARY


The trial court sustained, without leave to amend, a general demurrer by a supermarket to a
complaint against it by a private, for-profit corporation for unfair competition under the Unfair
Competition Law (UCL) (Bus. & Prof. Code, §§ 17200-17209). The complaint alleged that
defendant, in the course of its retailing activities, violated Pen. Code, § 308, prohibiting the sale
of cigarettes to minors. (Superior Court of Alameda County, No. 743347-6, Ken M. Kawaichi,
Judge.) The Court of Appeal, First Dist., Div. Four, No. A069422, reversed.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that the
complaint adequately alleged unfair competition under the UCL. The Legislature intended the
sweeping language of the law to include anything that can properly be called a business practice
and that at the same time is forbidden by law. The court also held that the UCL confers
standing to prosecute actions for relief not only on the public officials named therein, but on
private individuals, i.e., “any person acting for the interests of itself, its members or the general
public” (Bus. & Prof. Code, § 17204). Thus, a private plaintiff who has suffered no injury at all may
sue to obtain relief for others. The court further held that the fact that plaintiff could not directly
enforce Pen. Code, § 308, or the Stop Tobacco Access to Kids Enforcement Act (STAKE Act)
(Bus. & Prof. Code, § 22950 et seq.) did not preclude it from seeking relief under the UCL against
defendant. The court further held that the Legislature did not intend Pen. Code, § 308, and the
STAKE Act to comprise a comprehensive and exclusive scheme for combating the sale of tobacco
to minors so as to preclude plaintiff from seeking relief under the UCL. The court held that public
policy objections did not preclude maintenance of the action. The action predicated on violations
of Pen. Code, § 308, did not threaten to put the public prosecutor's discretionary decisionmaking
within the influence or control of an interested party, or create the “offensive” possibility that
a prosecutor would reap an inappropriate financial benefit. Whether or not plaintiff brought the
action to generate attorney fees or improperly used minors in a “sting” operation against defendant
were not *554  issues before the court at the pleading stage. Trial courts are empowered to inquire
into the bona fides of private lawsuits, including any private UCL action. (Opinion by Werdegar,
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J., with George, C. J., Mosk, Baxter, and Kennard, JJ., and Cottle, J., *  concurring. Concurring
opinion by Baxter, J. Dissenting opinion by Brown, J.)


* Presiding Justice of the Court of Appeal, Sixth District, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Scope of Review--Rulings on Demurrers.
On review of a matter after the trial court has sustained a defendant's demurrer, the court must,
under established principles, assume the truth of all properly pleaded material allegations of the
complaint in evaluating the validity of the decision below.


(2)
Unfair Competition § 8--Actions--Pleading--Violation of Law.
An allegation by a private, for-profit corporation in an action against a supermarket that defendant,
in the course of its retailing activities, violated Pen. Code, § 308, prohibiting the sale of cigarettes
to minors, adequately alleged unfair competition under the Unfair Competition Law (Bus. & Prof.
Code, §§ 17200-17209). The Legislature intended the sweeping language of the law to include
anything that can properly be called a business practice and that at the same time is forbidden
by law.


(3)
Unfair Competition § 8--Actions--Standing--Private Corporation.
Bus. & Prof. Code, § 17204, a provision of the Unfair Competition Law (Bus. & Prof. Code,
§§ 17200-17209), confers standing to prosecute actions for relief not only on the public officials
named therein, but on private individuals, i.e., “any person acting for the interests of itself, its
members or the general public.” Thus, a private plaintiff who has suffered no injury at all may sue
to obtain relief for others. That the Legislature in Bus. & Prof. Code, § 17204, used the disjunctive
when listing the entities empowered to bring “[a]ctions for relief” plainly suggests it meant to
designate such entities in the alternative.


(4a, 4b)
Unfair Competition § 8--Actions--By Private Corporation-- Standing--Supermarket's Sale of
Cigarettes to Minors in Violation *555  of Penal Code.
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Under Bus. & Prof. Code, § 17204, which is part of the Unfair Competition Law (UCL) (Bus. &
Prof. Code, §§ 17200-17209), whereby a private plaintiff who has suffered no injury at all may sue
to obtain relief for others, the fact that a private corporation could not directly enforce Pen. Code, §
308, prohibiting the sale of cigarettes to minors, or the Stop Tobacco Access to Kids Enforcement
Act (STAKE Act) (Bus. & Prof. Code, § 22950 et seq.) did not preclude it from seeking relief
under the UCL against a supermarket for allegedly selling cigarettes to minors. There is neither an
express nor an implied pro tanto repeal of the UCL in the STAKE Act or in Pen. Code, § 308. It was
in enacting the UCL itself, and not by virtue of particular predicate statutes, that the Legislature
conferred upon private plaintiffs specific power to prosecute unfair competition claims.


[See 5 Witkin, Cal. Procedure (4th ed. 1997) Pleading, § 786.]


(5)
Statutes § 46--Construction--Presumptions--Legislative Silence.
Any presumption of legislative acquiescence in prior judicial decisions is not conclusive in
determining legislative intent. Legislative silence after a court has construed a statute gives rise at
most to an arguable inference of acquiescence or passive approval.


(6a, 6b, 6c, 6d)
Unfair Competition § 8--Actions--By Private Corporation--Standing--Supermarket's Sale of
Cigarettes to Minors in Violation of Penal Code.
The Legislature did not intend Pen. Code, § 308, prohibiting the sale of cigarettes to minors, and
the Stop Tobacco Access to Kids Enforcement Act (STAKE Act) (Bus. & Prof. Code, § 22950
et seq.), to comprise a comprehensive and exclusive scheme for combating the sale of tobacco to
minors so as to preclude a private corporation from seeking relief under the Unfair Competition
Law (UCL) (Bus. & Prof. Code, §§ 17200-17209) against a supermarket for allegedly selling
cigarettes to minors. The fact that the statutes did not provide for private enforcement or expressly
reserve UCL remedies did not constitute a pro tanto implied repeal of the provision of the UCL
(Bus. & Prof. Code, § 17204) that confers standing to prosecute actions for relief from unfair or
unlawful conduct not only on the public officials named therein, but on private individuals. Since
neither Pen. Code, § 308, nor Bus. & Prof. Code, § 22950 et seq., expressly provides otherwise, the
remedies or penalties provided by the UCL are cumulative to the remedies or penalties available
under those statutes.


(7a, 7b)
Statutes § 16--Repeal--By Implication.
While the doctrine of implied repeal, like the preemption doctrine, reflects the primacy of *556
legislative intent, the implied repeal doctrine applies when two or more statutes enacted by the
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same legislature concern the same subject matter and are in irreconcilable conflict. In such cases,
the doctrine of implied repeal provides that the most recently enacted statute expresses the will
of the Legislature, and thus to the extent of the conflict impliedly repeals the earlier enactment.
The governing principles in determining whether a statute repeals another by implication are well
established. The law shuns repeals by implication. In fact, the presumption against implied repeal is
so strong that, to overcome the presumption, the two acts must be irreconcilable, clearly repugnant,
and so inconsistent that the two cannot have concurrent operation. The courts are bound, if possible,
to maintain the integrity of both statutes if the two can stand together.


(8)
Words, Phrases, and Maxims--Expressly.
The term “expressly” means in an express manner; in direct or unmistakable terms; explicitly;
definitely; directly.


(9)
Statutes § 20--Construction--Judicial Function.
In construing statutes, the court's function is simply to ascertain and declare what is in the relevant
statutes, not to insert what has been omitted, or to omit what has been inserted. A court is not
authorized to insert qualifying provisions not included, and may not rewrite a statute to conform
to an assumed intention that does not appear from its language.


(10a, 10b)
Unfair Competition § 8--Actions--By Private Corporation-- Standing--Supermarket's Sale of
Cigarettes to Minors in Violation of Penal Code--Public Policy.
A complaint by a private, for-profit corporation in an action against a supermarket alleging that
defendant, in the course of its retailing activities, violated Pen. Code, § 308, prohibiting the sale of
cigarettes to minors, adequately alleged a cause of action for unfair competition under the Unfair
Competition Law (UCL) (Bus. & Prof. Code, §§ 17200-17209) sufficient to withstand a general
demurrer. Public policy objections did not preclude maintenance of the action. A private UCL
action predicated on Pen. Code, § 308, did not threaten to put the public prosecutor's discretionary
decisionmaking within the influence or control of an interested party, or create the “offensive”
possibility that a prosecutor would reap an inappropriate financial benefit. Whether or not plaintiff
brought the action to generate attorney fees or improperly used minors in a “sting” operation
against defendant were not issues before the court at the pleading stage. Trial courts are empowered
to inquire into the bona fides of private lawsuits, including any private UCL action (Code Civ.
Proc., § 128.7). *557


(11)
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Statutes § 20--Construction--Judicial Function.
It is not for the courts, except within certain limits, to determine whether or not the policy of a
statute is economically sound or beneficial. That is a matter solely for the Legislature. The judicial
role in a democratic society is fundamentally to interpret laws, not to write them. The latter power
belongs primarily to the people and the political branches of government. It cannot be too often
repeated that due respect for the political branches of the government requires courts to interpret
the laws in accordance with the expressed intention of the Legislature. A court has no power to
rewrite a statute so as to make it conform to a presumed intention that is not expressed.
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WERDEGAR, J.


The question presented is whether a private, for-profit corporation may maintain on behalf of the
general public an unfair competition action against a retailer that, in violation of the Penal Code,
sells cigarettes to minors. We conclude such an action is authorized under Business and Professions
Code 1  sections 17200 through 17209 (the unfair competition law, or UCL). 2  Accordingly, we
affirm the judgment of the Court of Appeal.
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1 Except as otherwise noted, unlabeled section references are to this code.


2 Sections 17200 through 17209 do not presently bear a legislatively imposed title or name,
and we have variously referred to them. (See, e.g., Manufacturers Life Ins. Co. v. Superior
Court (1995) 10 Cal.4th 257, 263 [41 Cal.Rptr.2d 220, 895 P.2d 56] [Unfair Competition
Act]; Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1260 [10 Cal.Rptr.2d 538,
833 P.2d 545] [Unfair Business Practices Act]; Farmers Ins. Exchange v. Superior Court
(1992) 2 Cal.4th 377, 395 [6 Cal.Rptr.2d 487, 826 P.2d 730] [Unfair Practices Act].) Most
recently, we noted that sections 17200 through 17209 “together are sometimes referred to
as the 'unfair competition law' ” (ABC Internat. Traders, Inc. v. Matsushita Electric Corp.
(1997) 14 Cal.4th 1247, 1252 [61 Cal.Rptr.2d 112, 931 P.2d 290], citing Committee on
Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 209 [197 Cal.Rptr.
783, 673 P.2d 660]), and we adhere now to that locution.


Facts
(1) “Because this matter comes to us after the trial court sustained the defendant's demurrer, 'we
must, under established principles, assume the truth of all properly pleaded material allegations of
the complaint in evaluating the validity' of the decision below.” (Lazar v. Superior Court (1996)
12 Cal.4th 631, 635 [49 Cal.Rptr.2d 377, 909 P.2d 981], quoting Tameny v. Atlantic Richfield Co.
(1980) 27 Cal.3d 167, 170 [164 Cal.Rptr. 839, 610 P.2d 1330, 9 A.L.R.4th 314].) Plaintiff Stop
Youth Addiction, Inc. (SYA) alleges, inter alia:


SYA, a California corporation, brings this action in the public interest.


Defendant Lucky Stores, Inc. (Lucky) and numerous other retailers in Northern California sell
cigarettes to minor children in violation of Penal Code section 308. Many of these children
become addicted to cigarettes, as they would not have had Lucky not illegally sold them cigarettes.
Lucky profits from addicting such children to cigarettes because many, unable to overcome their
addiction, return to buy cigarettes as both children and adults.


Approximately 90 percent of cigarette sales in northern California are to children or to adults
who were addicted as children and who would like, but *559  are unable, to quit smoking.
Consequently, Lucky has unjustly enriched itself in an amount equal to 90 percent of its gross
profits from the sale of cigarettes. Every dollar Lucky obtains through such cigarette sales results,
on average, in more than a dollar spent on health care by the State of California.


SYA prays for $10 billion in restitution to be paid to the State of California, an injunction forbidding
Lucky to sell cigarettes to children, costs and reasonable attorney fees.
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The superior court sustained Lucky's general demurrer without leave to amend, opining that section
308, which prohibits the knowing sale of cigarettes to minors, “preempts” all private enforcement
of section 308. The Court of Appeal, relying on our decisions in People v. McKale (1979) 25 Cal.3d
626 [159 Cal.Rptr. 811, 602 P.2d 731] and Committee on Children's Television, Inc. v. General
Foods Corp., supra, 35 Cal.3d 197 (Children's Television), reversed the superior court's order
sustaining Lucky's demurrer. We granted Lucky's petition for review.


Discussion
We note at the outset what is not before us on review. Lucky and supporting amici curiae have
attempted to call into question plaintiff's and its counsel's motives in prosecuting this action.
Lucky points to plaintiff's for-profit status, requests judicial notice of similar actions plaintiff has
filed, and notes that plaintiff names many retailer defendants. Lucky also notes one court in a
different case filed by plaintiff noted with concern evidence of attempts by plaintiff's counsel to
obtain monetary payments from certain defendants prior to filing the lawsuit. Lucky also suggests
plaintiff's methods of gathering evidence were unlawful and that plaintiff brings this case for its
own and its attorney's financial gain.


These are important concerns. As discussed below, no conclusion we reach respecting the viability
of this action at demurrer stage should be taken as countenancing the illegal gathering of evidence.
Generally, however, we agree with amicus curiae the California District Attorneys Association
(CDAA) that only the sufficiency of plaintiff's complaint, not the seemliness of its litigation
strategy or its counsel's motives, is properly before us on review at this time. 3


3 Accordingly, and as “ '[m]atters otherwise subject to judicial notice must be relevant to an
issue in the action' ” (Mangini v. R. J. Reynolds Tobacco Co. (1994) 7 Cal.4th 1057, 1062 [31
Cal.Rptr.2d 358, 875 P.2d 73], quoting 2 Jefferson, Cal. Evidence Benchbook (2d ed. 1982)
§ 47.1, p. 1749), we deny Lucky's request for judicial notice of SYA's other complaints.


(2) As a threshold matter, it is plain that SYA, in alleging Lucky violates Penal Code section
308 in its retailing activities, adequately alleges unfair *560  competition. 4  The UCL defines
“unfair competition” as “... any unlawful, unfair or fraudulent business act or practice and unfair,
deceptive, untrue or misleading advertising ....” (§ 17200.) As we recently explained in reviewing
the scope and purpose of the unfair competition law and its remedial provisions, “[t]he Legislature
intended this 'sweeping language' to include ' ”anything that can properly be called a business
practice and that at the same time is forbidden by law.“ ' ” (Bank of the West v. Superior Court,
supra, 2 Cal.4th at p. 1266, quoting Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d 94,
111, 113 [101 Cal.Rptr. 745, 496 P.2d 817].)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=25CALIF3D626&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=25CALIF3D626&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979126517&pubNum=661&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=35CALIF3D197&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=35CALIF3D197&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=7CAL4TH1057&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_1062&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1062 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994141886&pubNum=661&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994141886&pubNum=661&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=2CAL4TH1266&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_1266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1266 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=2CAL4TH1266&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_1266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1266 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=7CALIF3D94&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_111&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_111 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=7CALIF3D94&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_111&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_111 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972124003&pubNum=661&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Stop Youth Addiction, Inc. v. Lucky Stores, Inc., 17 Cal.4th 553 (1998)
950 P.2d 1086, 71 Cal.Rptr.2d 731, 98 Daily Journal D.A.R. 1765


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 8


4 The complaint is quite brief (only two pages); amicus curiae CDAA (even while urging
affirmance) suggests, citing People v. McKale, supra, 25 Cal.3d at page 635, that Lucky
should have challenged it as “inadequate and perfunctory.” CDAA points out that section
308 penalizes only sales of tobacco to minors made “knowingly” (§ 308, subd. (a)) and
suggests no allegation of knowledge has been made. We need not address whether the
general allegation Lucky's conduct is “in violation of California Penal Code [section] 308”
sufficiently pleads the factual underpinning of that statutory violation, for Lucky, as CDAA
points out, based its demurrer entirely on the legal ground that a cause of action could never
be stated and did not contest the adequacy of the skeletal complaint.


Indeed, in expressly conceding “the right of ... public prosecutors to bring claims under section
17200 such as those at issue here, to supplement the prosecutors' enforcement rights under Penal
Code section 308,” Lucky impliedly concedes claims under section 17200 such as those at issue
here are properly stated, i.e., that selling cigarettes to minors is unfair competition under the statute.


Lucky nevertheless contends the Court of Appeal erred in ruling this action may proceed. Lucky
argues SYA's suit is barred both by the UCL (because, according to Lucky, SYA lacks standing to
bring a UCL action predicated on violation of a statute for the direct enforcement of which there
is no private right of action) and by Penal Code section 308 (because, Lucky asserts, section 308,
together with the Stop Tobacco Access to Kids Enforcement Act, Business and Professions Code
sections 22950-22959 (STAKE Act), embodies the Legislature's intent to create a comprehensive,
exclusive scheme for combating the sale of tobacco to minors). Lucky also contends various public
policy considerations militate against permitting this action to survive demurrer.


1. Standing
Section 17204 provides, in full: “Actions for any relief pursuant to this chapter shall be prosecuted
exclusively in a court of competent jurisdiction by the Attorney General or any district attorney
or by any county counsel *561  authorized by agreement with the district attorney in actions
involving violation of a county ordinance, or any city attorney of a city, or city and county, having a
population in excess of 750,000, and, with the consent of the district attorney, by a city prosecutor
in any city having a full-time city prosecutor or, with the consent of the district attorney, by a city
attorney in any city and county in the name of the people of the State of California upon their own
complaint or upon the complaint of any board, officer, person, corporation or association or by
any person acting for the interests of itself, its members or the general public.” (Italics added.)


(3) Amicus curiae Association for California Tort Reform (ACTR) suggests that, from a
grammatical perspective, section 17204 confers UCL standing only on the public prosecutors listed
therein. More specifically, as ACTR would parse the statute, all that “any person acting for the
interests of itself, its members or the general public” (§ 17204) may do about unfair competition
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is to complain about it to one of the officials, as appropriate, listed in the statute, e.g., the Attorney
General, district attorney, county counsel or city prosecutor.


ACTR's strained construction is contrary to our previous pronouncements. As Lucky concedes,
pursuant to section 17200 as construed by this court and the Courts of Appeal, “a private plaintiff
who has himself suffered no injury at all may sue to obtain relief for others.” (See, e.g., Children's
Television, supra, 35 Cal.3d at p. 211; Hernandez v. Atlantic Finance Co. (1980) 105 Cal.App.3d
65, 71-73 [164 Cal.Rptr. 279].) That the Legislature in section 17204 used the disjunctive when
listing the entities empowered to bring UCL “[a]ctions for ... relief” plainly suggests it meant to
designate such entities in the alternative. Amicus curiae points to nothing that contravenes such
a plain reading of the statute.


(4a) More moderately, Lucky argues SYA should not be permitted to use the UCL to obtain
relief, indirectly, for violation of an underlying statute—Penal Code section 308—that SYA is
not authorized to enforce directly. According to Lucky, the only reasonable construction of the
UCL is that its remedies are not available to private parties if the Legislature did not include an
express private right of action in the enforcement scheme for the underlying law. Moreover, as
Lucky interprets them, our previous pronouncements establish “ 'the Business and Professions
Code provides no toehold for scaling the barrier' ” (Rubin v. Green (1993) 4 Cal.4th 1187, 1202 [17
Cal.Rptr.2d 828, 847 P.2d 1044], quoting Safeco Ins. Co. v. Superior Court (1990) 216 Cal.App.3d
1491, 1494 [265 Cal.Rptr. 585] *562  (Safeco)) purportedly created in this case by what Lucky
characterizes as the Legislature's “denial” of a private right of action to enforce section 308. 5


5 Lucky's briefing blurs what are really two separate arguments against the existence of a
UCL cause of action for violations of Penal Code section 308. On the one hand, whether
the UCL requires that the underlying statute have a direct right of action turns primarily on
the Legislature's intent in enacting and amending the UCL. On the other hand, whether the
Legislature intended that section 308 not serve as the basis for a UCL action turns primarily
on the Legislature's intent in enacting section 308 and (according to Lucky) the STAKE Act.
As will be seen, Lucky fails to demonstrate that either aspect of relevant legislative intent
deprives plaintiffs of standing to maintain the present action.


Lucky cannot mean to suggest that either Penal Code section 308 or the STAKE Act contains any
express reference to the UCL; neither does. We previously have held, moreover, that “whether a
private right of action should be implied under [the predicate] statute ... is immaterial since any
unlawful business practice ... may be redressed by a private action charging unfair competition
in violation of Business and Professions Code sections 17200 and 17203.” (Children's Television,
supra, 35 Cal.3d at pp. 210-211, italics added, fns. omitted; see also id. at pp. 214-215; see, e.g.,
Fenning v. Glenfed, Inc. (1995) 40 Cal.App.4th 1285 [47 Cal.Rptr.2d 715] [UCL action based
on violation of Office of Thrift Supervision regulations]; Rubin v. Green, supra, 4 Cal.4th 1187
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[UCL action based on unlawful client solicitation]; Consumer's Union of United States, Inc. v.
Fisher Development, Inc. (1989) 208 Cal.App.3d 1433 [257 Cal.Rptr. 151] [UCL action to enforce
Unruh Civil Rights Act]; People v. McKale, supra, 25 Cal.3d 626 [UCL action based on violation
of Mobilehome Parks Act].) Thus, as we have long recognized, it is in enacting the UCL itself,
and not by virtue of particular predicate statutes, that the Legislature has conferred upon private
plaintiffs “specific power” (People v. McKale, supra, 25 Cal.3d at p. 633) to prosecute unfair
competition claims.


Lucky, suggesting it was dictum, urges us to reconsider our statement in Children's Television
respecting the “immateriality” for UCL standing of the private enforceability vel non of particular
predicate statutes. As the Court of Appeal discerned, however, the question we answered in
Children's Television about the source of UCL standing was “actually involved and actually
decided” (Childers v. Childers (1946) 74 Cal.App.2d 56, 61 [168 P.2d 218], italics in original) in
that case. In Children's Television the parties “vigorously dispute[d]” whether a private right of
action should be implied under the statute at issue (the Sherman Food, Drug and Cosmetic Law,
Health & Saf. Code, former § 26000 et seq.; (the Sherman Law)). (Children's Television, supra,
35 Cal.3d at p. 210.) We held, inter alia, that “any advertising scheme involving false, unfair,
misleading or deceptive advertising of food products equally violates” the Sherman Law, the UCL
and the false advertising law (Children's Television, supra, 35 Cal.3d at p. 211), deriving that
*563  conclusion, in part, from the observation that “whether a private right of action should be
implied” under the Sherman Law was “immaterial,” since the plaintiff could in any event state “a
private action charging unfair competition” (id. at pp. 210-211). As our holding depended on it,
our observation concerning the immateriality of an underlying private right of action was, contrary
to Lucky's contention, not dictum.


Although Children's Television has been the law since 1983, the Legislature did not address the
decision when it amended section 17200 in 1992. (See Stats. 1992, ch. 430, p. 1707.) (5) Of
course, any “presumption of legislative acquiescence in prior judicial decisions is not conclusive
in determining legislative intent” (Harris v. Capitol Growth Investors XIV (1991) 52 Cal.3d 1142,
1156 [278 Cal.Rptr. 614, 805 P.2d 873]); legislative silence after a court has construed a statute
gives rise at most to an arguable inference of acquiescence or passive approval (ibid., citing Cianci
v. Superior Court (1985) 40 Cal.3d 903, 923 [221 Cal.Rptr. 575, 710 P.2d 375]). Nevertheless, had
the Legislature at any time desired to change the UCL so as to restrict its application to situations
in which the predicate statute expressly provides for private action, it undeniably has had ample
time to do so.


In urging us to reconsider our holding in Children's Television, Lucky relies heavily on our
decisions in Blatty v. New York Times Co. (1986) 42 Cal.3d 1033 [232 Cal.Rptr. 542, 728 P.2d
1177], Rubin v. Green, supra, 4 Cal.4th 1187, and Manufacturers Life Ins. Co. v. Superior Court,
supra, 10 Cal.4th 257 (Manufacturers Life). Together, Lucky suggests, these cases stand for the
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proposition that “a private litigant may not use the [UCL] to breathe new life into a cause of action
the Legislature has denied it.” Lucky's authorities are inapposite.


Blatty v. New York Times, supra, 42 Cal.3d 1033, involved an author's claims against a newspaper
for failure to list his book on its “best seller” list. In Blatty, we did not discuss the UCL at all. We
simply held that “... First Amendment limitations are applicable to all claims, of whatever label,
whose gravamen is the alleged injurious falsehood of a statement ....” (Blatty v. New York Times,
supra, 42 Cal.3d at pp. 1044-1045.) In so holding, we affirmed a judgment dismissing numerous
claims with that gravamen, including one for “unfair competition.” (Id. at p. 1038.) Unlike this
case, Blatty v. New York Times did not present the question whether the absence of a private right
of action to enforce the predicate statute compromises a plaintiff's eligibility to maintain a UCL
cause of action.


Nor, contrary to Lucky's implication, did we hold in Rubin v. Green, supra, 4 Cal.4th 1187, that
a UCL action is barred whenever the predicate *564  statute fails to provide the plaintiff with an
independent cause of action. The plaintiff there, a mobilehome park owner, sought damages and
equitable relief against a park resident and her attorneys for alleged wrongful solicitation of other
park residents as clients for litigation against the plaintiff. (Rubin v. Green, supra, 4 Cal.4th at
pp. 1191-1192.) We held only that “the unfair competition statute does not override the litigation
privilege in this case ....” (Id. at p. 1204.) While so holding, we expressly noted that “the policy
underlying the [UCL] can be vindicated by multiple parties other than plaintiff under the broad
standing provision of ... section 17204.” (Ibid.) We regarded as “important” that “members of
the public who, unlike plaintiff, are not adversaries in collateral litigation involving the same
attorneys also have standing to pursue unfair competition claims under the statute.” (Ibid.; see also
id. at pp. 1204, 1205 (conc. and dis. opn. of Baxter, J.) [dissenting “to the extent [the majority
opinion] precludes plaintiff's claim for injunctive relief” because, inter alia, “section 17204 makes
clear that virtually any member of the public may seek injunctive relief from unlawful business
practice.” (Italics in original.)].)


Most importantly, neither Blatty v. New York Times, supra, 42 Cal.3d 1033, nor Rubin v. Green,
supra, 4 Cal.4th 1187, focused on the question facing us. The outcome in those cases, rather,
depended on overriding considerations not implicated here. In Blatty v. New York Times, we acted
to prevent “creative pleading” from rendering nugatory the First Amendment limitations placed
on litigation against speech. (42 Cal.3d at p. 1045.) In Rubin v. Green, as we later made plain,
the specific bar we discerned to a UCL injunction was “the absolute bar to relief created by the
litigation privilege.” (Manufacturers Life, supra, 10 Cal.4th at p. 283 [discussing Rubin v. Green].)


In Manufacturers Life, also relied on by Lucky, we upheld the Court of Appeal's ruling that an
unfair competition cause of action, based on conduct that violates both the Cartwright Act and the
Unfair Insurance Practices Act (UIPA), is not barred by our holding in Moradi-Shalal v. Fireman's
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Fund Ins. Companies (1988) 46 Cal.3d 287 [250 Cal.Rptr. 116, 758 P.2d 58] (Moradi-Shalal) that
the UIPA implies no private right of action. Lucky points to our statement in Manufacturer's Life
that, in Rubin v. Green, in finding the plaintiff could not “plead around” the litigation privilege,
we “analogized such pleading to the attempts [by other plaintiffs in other cases] to avoid the bar
to 'implied' private causes of action under [the UIPA]” that we had recognized in Moradi-Shalal
(see Manufacturers Life, supra, 10 Cal.4th at p. 283), and to our observation that several Courts
of Appeal had held the bar to implied private causes of action under the UIPA “could not be
avoided by characterizing the claim as one under the UC[L]” (ibid., citing *565  Safeco, supra,
216 Cal.App.3d 1491; Maler v. Superior Court (1990) 220 Cal.App.3d 1592 [270 Cal.Rptr. 222];
Industrial Indemnity Co. v. Superior Court (1989) 209 Cal.App.3d 1093 [257 Cal.Rptr. 655]; Lee
v. Travelers Companies (1988) 205 Cal.App.3d 691, 694-695 [252 Cal.Rptr. 468]; Doctors' Co.
Ins. Services v. Superior Court (1990) 225 Cal.App.3d 1284, 1289 [275 Cal.Rptr. 674]; American
Internat. Group, Inc. v. Superior Court (1991) 234 Cal.App.3d 749, 768 [285 Cal.Rptr. 765]).


(4b) Neither from our discussion nor from the authorities we cited in Manufacturers Life, however,
does it follow that a private plaintiff lacks UCL standing whenever the conduct alleged to constitute
unfair competition violates a statute for the direct enforcement of which there is no private right
of action. To the contrary, as noted, in Manufacturer's Life we permitted a UCL claim based
on the Cartwright Act to go forward, even while recognizing that the conduct alleged as unfair
competition also violated the UIPA, for the direct enforcement of which, following Moradi-Shalal,
there is no private right of action. Because the UCL claim at issue in Manufacturers Life was not (as
this UCL action is not) “based on conduct which is absolutely privileged or immunized by another
statute” (Manufacturer's Life, supra, 10 Cal.4th at p. 284, citing Civ. Code, § 47, subd. (b)), we
affirmed the Court of Appeal judgment overruling a demurrer to the claim (10 Cal.4th at p. 284).


In Manufacturers Life, moreover, we explained that Moradi-Shalal was not meant to impose
sweeping limitations on private antitrust or unfair competition actions. In Moradi-Shalal, we
stated, the court concluded “that the Legislature did not intend to create new causes of action when
it described unlawful insurance business practices in [Insurance Code] section 790.03,” but the
court “did not hold that by identifying practices that are unlawful in the insurance industry ... that
violate the Cartwright Act, the Legislature intended to bar Cartwright Act causes of action based
on those practices. Nothing in the UIPA would support such a conclusion. The UIPA nowhere
reflects legislative intent to repeal the Cartwright Act insofar as it applies to the insurance industry,
and the Legislature has clearly stated its intent that the remedies and penalties under the [UCL]
are cumulative to other remedies and penalties.” (Manufacturers Life, supra, 10 Cal.4th at p. 284,
italics added, fn. omitted.)


The situation is similar here. Simply no basis exists for concluding that, by identifying and
penalizing in Penal Code section 308 and the STAKE Act certain tobacco sales practices, the
Legislature intended to bar unfair competition causes of action based on such practices. Section



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=46CALIF3D287&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988106468&pubNum=661&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=10CAL4TH283&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_283&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_283 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=216CAAPP3D1491&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=216CAAPP3D1491&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=220CAAPP3D1592&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990090440&pubNum=227&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=209CAAPP3D1093&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989058873&pubNum=227&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=205CAAPP3D691&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_694&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_694 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=205CAAPP3D691&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_694&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_694 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988138731&pubNum=227&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=225CAAPP3D1284&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_1289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1289 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=225CAAPP3D1284&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_1289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1289 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990172130&pubNum=227&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=234CAAPP3D749&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_768&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_768 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=234CAAPP3D749&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_768&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_768 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991161627&pubNum=227&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=10CAL4TH284&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_284&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_284 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS47&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=10CAL4TH284&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_284&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_284 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=10CAL4TH284&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_284&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_284 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Stop Youth Addiction, Inc. v. Lucky Stores, Inc., 17 Cal.4th 553 (1998)
950 P.2d 1086, 71 Cal.Rptr.2d 731, 98 Daily Journal D.A.R. 1765


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 13


308 and the STAKE Act nowhere reflect legislative intent to repeal other state statutes insofar as
they may apply to tobacco retailers; in section 17205, on the other *566  hand, the Legislature
has clearly stated its intent that the remedies and penalties under the UCL be cumulative to other
remedies and penalties.


Citing Safeco, supra, 216 Cal.App.3d 1491, Lucky suggests that, in prosecuting this action, SYA
is attempting to circumvent the absence of a private right of action under Penal Code section
308. Undeniably, section 308 provides for its own direct enforcement only by public lawyers.
It does not follow, however, that a private UCL action that “ ' ”borrows“ violations' ” (Farmers
Insurance Exchange v. Superior Court, supra, 2 Cal.4th at p. 383) of section 308 to establish
predicate “unlawful” (§ 17200) business activity is barred. As relevant here, Safeco and similar
cases on which Lucky relies, such as Maler v. Superior Court, supra, 220 Cal.App.3d 1592, and
Rubin v. Green, supra, 4 Cal.4th 1187, stand at most for the proposition the UCL cannot be used
to state a cause of action the gist of which is absolutely barred under some other principle of law.
In Safeco and Maler, the concern was that “[t]o permit plaintiff to maintain [the UCL] action
would render Moradi-Shalal meaningless” (Safeco, supra, 216 Cal.App.3d at p. 1494); in Rubin v.
Green, the operative principle was the absolute privilege afforded litigation adversaries. Nothing
in section 308, the STAKE Act or any other provision of law creates an analogous bar to this action.


Thus, contrary to Lucky's assertion, neither Blatty v. New York Times, Rubin v. Green nor
Manufacturers Life (to the extent it embraced Safeco and its progeny's interpretation of Moradi-
Shalal) implies a private UCL claim is barred whenever the predicate statute fails to afford a private
right of action.


The Attorney General, representing the State of California as amicus curiae, suggests that
construing section 17204 to confer standing on SYA would transform the criminal law into a body
of civil law giving rise to private causes of action. 6  To some extent, the Attorney General impliedly
mischaracterizes SYA's position. SYA does not contend a “private right of action” exists for it
(or any other private plaintiff) to proceed under Penal Code section 308. SYA seeks relief from
alleged unfair competition, not to enforce the Penal Code. As we previously have explained, “
'[i]n essence, an action based on [the UCL] to redress an unlawful business practice ”borrows“
violations of other laws and treats these violations, when committed pursuant to business activity,
as unlawful practices independently actionable *567  under section 17200 et seq. and subject to
the distinct remedies provided thereunder.' ” (Farmers Insurance Exchange v. Superior Court,
supra, 2 Cal.4th at p. 383.)


6 We note a divergence of opinion on the question presented among public officers charged
with enforcing the UCL. The CDAA, while not styling its brief as “in support of” either
party, takes a substantive position parallel to SYA's. CDAA argues that private parties have
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standing to supplement public UCL enforcement, that UCL remedies are cumulative to
others and that UCL remedies may redress penal violations.


The Attorney General's suggestion is accurate only in the sense that violations of the Penal Code
are, indisputably, “unlawful” (§ 17200) and, consequently, when committed as a “business act or
practice” (ibid.), subject to UCL remediation in an action brought by “any person” (§ 17204).
Recognition of that fact, however, “transforms” neither the criminal law nor the UCL.


Since their appearance in the early 1930's, California's unfair competition statutes have always
expressly provided that, “in a case of ... unfair competition” (Civ. Code, former § 3369, subd. (1)),
civil actions “to enforce a penal law” (ibid.) “may be prosecuted by ... any person” (id., subd.
(5)), as well as by public prosecutors. (See generally, Note, Former Civil Code Section 3369: A
Study In Judicial Interpretation (1979) 30 Hastings L. J. 705, 706 (Note).) In fact, the modern
UCL had its inception in the Legislature's expansion in 1933, to include unfair competition cases,
of an exception (previously just for nuisance cases) to the long-standing principle that “ '[n]either
specific nor preventive relief can be granted [inter alia, to private parties] to enforce a penal law ....'
” (Note, supra, 30 Hastings L.J. at p. 706, and fn. 5, quoting Civ. Code, former § 3369.)


In sum, Lucky and its supporting amici curiae fail to demonstrate the Court of Appeal erred
in concluding that, pursuant to the plain language and legislative history of section 17204, and
consistent with our previous pronouncements, SYA has standing to prosecute this UCL action.


2. Legislative bar
As previously discussed, in maintaining its right to prosecute this action, SYA relies on the
Legislature's express provision that “[a]ctions for any relief pursuant to [the UCL] shall be
prosecuted ... by any person acting for the interests of itself, its members or the general public.” (§
17204.) Also as noted, in construing section 17204, “the courts have repeatedly permitted persons
not personally aggrieved to bring suit for injunctive relief under the unfair competition statute
on behalf of the general public, in order to enforce other statutes under which parties would
otherwise lack standing.” (Consumers Union of the United States, Inc. v. Fisher Development, Inc.,
supra, 208 Cal.App.3d at p. 1440, italics in original, citing People v. McKale, supra, 25 Cal.3d
at p. 632.) Nevertheless, sometimes mischaracterizing its argument as one for preemption, Lucky
contends the Legislature impliedly barred this *568  action 7  by not including in either Penal Code
section 308 or the STAKE Act an express private right of enforcement; by enacting section 308,
subdivision (e) (declaring “the Legislature's intent to regulate the subject matter of this section” and
providing “no city, county, or city and county shall adopt any ordinance or regulation inconsistent
with this section”); and by enacting section 308, subdivision (a) (providing that whosoever sells,
gives or furnishes tobacco to a minor “is subject to either a criminal action for a misdemeanor
or to a civil action brought by a city attorney, a county counsel, or a district attorney”). (6a) In
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short, Lucky contends the Legislature intended section 308 and the STAKE Act to comprise a
comprehensive and exclusive scheme for combating the sale of tobacco to minors.


7 Lucky's counsel at oral argument went so far as to suggest that Penal Code section 308
“expressly” bars private standing to maintain UCL actions based on section 308. In fact,
neither section 308 nor the STAKE Act contains any express reference to the UCL or to
unfair competition. Section 308 provides that whosoever sells, gives or furnishes tobacco to a
minor “is subject to either a criminal action for a misdemeanor or to a civil action brought by
a city attorney, a county counsel, or a district attorney” (§ 308, subd. (a)), but, conspicuously,
does not state that such persons are subject only to such actions or that such persons are not
subject to actions under other applicable statutes.


The doctrine of preemption applies, generally, when it is necessary to determine what displacing
effect federal law, pursuant, inter alia, to the supremacy clause of the United States Constitution
(id., art. VI, cl. 2), may have on state laws (see generally, Smiley v. Citibank (1995) 11 Cal.4th
138, 147-148 [44 Cal.Rptr.2d 441, 900 P.2d 690]) or state law, pursuant, inter alia, to article XI,
section 7 of the California Constitution, may have on local laws (see generally, Sherwin-Williams
Co. v. City of Los Angeles (1993) 4 Cal.4th 893, 897-898 [16 Cal.Rptr.2d 215, 844 P.2d 534]). In
substance, Lucky's argument is more akin to one of implied repeal. (7a) While, like the preemption
doctrine, the doctrine of implied repeal reflects the primacy of legislative intent (see generally,
English v. General Electric Co. (1990) 496 U.S. 72, 79 [110 S.Ct. 2270, 2275, 110 L.Ed.2d 65];
Droeger v. Friedman, Sloan & Ross (1991) 54 Cal.3d 26, 43 [283 Cal.Rptr. 584, 812 P.2d 931]),
the implied repeal doctrine applies “[w]hen two or more statutes [enacted by the same legislature]
concern the same subject matter and are in irreconcilable conflict ....” (In re Thierry S. (1977) 19
Cal.3d 727, 744 [139 Cal.Rptr. 708, 566 P.2d 610].) In such cases, “the doctrine of implied repeal
provides that the most recently enacted statute expresses the will of the Legislature, and thus to
the extent of the conflict impliedly repeals the earlier enactment.” (Ibid.) 8


8 The prohibition on furnishing tobacco to minors was added to the Penal Code in 1891.
(Historical Note, 48 West's Ann. Pen. Code (1988 ed.) foll. § 308, p. 388.) As noted, the
modern UCL first appeared, in 1933, as an amendment to former Civil Code section 3369.
(See Note, supra, 30 Hastings L.J. at p. 706, and fn. 5.) The STAKE Act was enacted in
1994. (Stats. 1994, ch. 1009.) Thus, to the extent Lucky relies on the STAKE Act, whether
alone or with respect to its effect when combined with that of Penal Code section 308 (but
not, strictly speaking, to the extent Lucky relies on section 308 alone), Lucky's argument
follows the contours of implied repeal. (See In re Thierry S., supra, 19 Cal.3d at p. 744.)
At oral argument, Lucky's counsel characterized the argument as one of “harmonization”
rather than implied repeal. The same general rules of construction apply regardless of which
characterization is adopted. “Whenever possible ... we must reconcile statutes and seek to
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avoid interpretations which would require us to ignore one statute or the other ....” (Fuentes
v. Workers' Comp. Appeals Bd. (1976) 16 Cal.3d 1, 7 [128 Cal.Rptr. 673, 547 P.2d 449].)


(6b) Lucky acknowledges it is not asserting principles of federal preemption, but insists the
Legislature had “preemptive intent” when enacting *569  Penal Code section 308. Of course, our
concern is the soundness of Lucky's argument, not its characterization. Nonetheless, for the sake of
clarity, we should recognize that, when arguing that the “remedies [of the UCL] are not available
to private parties if the Legislature denied private enforcement rights when it established the
appropriate enforcement scheme for the underlying law [i.e., by supplementing, in 1992, section
308 with the STAKE Act],” Lucky in substance posits the partial implied repeal of the UCL's broad
express standing provision, not its “preemption.” (See Western Oil & Gas Assn. v. Monterey Bay
Unified Air Pollution Control Dist. (1989) 49 Cal.3d 408, 417 [261 Cal.Rptr. 384, 777 P.2d 157].)


(7b) The governing principles in determining whether a statute repeals another by implication are
well established. (People v. Hazelton (1996) 14 Cal.4th 101, 122 [58 Cal.Rptr.2d 443, 926 P.2d
423].) The law shuns repeals by implication. (Ibid.) In fact, “ '[t]he presumption against implied
repeal is so strong that, ”To overcome the presumption the two acts must be irreconcilable, clearly
repugnant, and so inconsistent that the two cannot have concurrent operation. The courts are bound,
if possible, to maintain the integrity of both statutes if the two may stand together.“ ' ” (Ibid.,
quoting Western Oil & Gas Assn. v. Monterey Bay Unified Air Pollution Control Dist., supra, 49
Cal.3d at pp. 419-420.)


(6c) According to Lucky, the Legislature's failure, when amending the UCL in 1992, to take any
action expressly to contravene the Safeco line of decisions (concerning UCL actions premised on
the UIPA) constitutes its ratification of the principle that a valid private UCL action cannot be
predicated on a defendant's violation of a statute for the direct enforcement of which there is no
private right of action. As previously explained (ante, pp. 565-566), however, the Safeco line of
decisions stands for no such sweeping principle. In any event, the history of the UCL's enactment
and amendment suggests the Legislature understands and accepts the breadth inherent in the UCL
as we have construed it.


The precursor to the UCL was former Civil Code section 3369, which originally read: “ 'Neither
specific nor preventive relief can be granted to *570  enforce a penal law, except in a case of
nuisance, nor to enforce a penalty or forfeiture in any case.' ” (Note, supra, 30 Hastings L.J.
at p. 706, fn. 5.) In 1933, the Legislature created the modern UCL by expanding section 3369
's exception for nuisance cases to include unfair competition cases. The 1933 amendment to
the statute provided injunctive relief from unfair competition and defined “unfair competition”
to include “unfair or fraudulent business practice” as well as false advertising. (Note, supra,
30 Hastings L.J. at p. 706.) The amendment expressly authorized the attorney general, district
attorneys and private individuals to seek injunctive relief and defined “person” very broadly, “so
as to include virtually any combination of persons.” (Id. at pp. 706-707.) In 1963, the Legislature
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further broadened section 3369 by adding the word “unlawful” to the types of wrongful business
conduct that could be enjoined as unfair competition. (Barquis v. Merchants Collection Assn.,
supra, 7 Cal.3d at p. 112.)


In 1977, the Legislature moved the UCL to section 17200 et seq. of the Business and Professions
Code, “a move not intended to alter it substantively nor to affect the applicability of pre-
existing interpretive case law.” (Fellmeth, California's Unfair Competition Act: Conundrums and
Confusions (Jan. 1995), published as part of Recommendation on Unfair Competition Litigation
(Nov. 1996) 26 Cal. Law Revision Com. Rep. (1996) p. 232, fns. omitted.) The UCL now
appears between the similarly titled Unfair Practices Act beginning at section 17000, which is
roughly analogous to the federal Clayton Act (e.g., prohibiting predatory below cost and price
discrimination offenses), and section 17500, which prohibits deceptive advertising. (Ibid.)


More recently, in 1992, the Legislature amended section 17200 to expand the definition of unfair
competition to include “any unlawful, unfair, or fraudulent business act or practice” (See Stats.
1992, ch. 430, § 2, p. 1707 [inserting italicized language]) and amended section 17203 to expand
the scope of injunctive relief to encompass past activity and out-of-state activity. (See Stats. 1992,
ch. 430, § 3, p. 1707 [replacing “person performing or proposing to perform an act of unfair
competition within this state” with “person who engages, has engaged, or proposes to engage
in unfair competition”].) The 1992 amendments overruled former case law that had limited the
statute's application. (See State of California ex rel. Vande Kamp v. Texaco, Inc. (1988) 46 Cal.3d
1147, 1169-1170 [252 Cal.Rptr. 221, 762 P.2d 385] [UCL's “ 'practice' requirement envisions
something more than a single transaction”].)


As the foregoing demonstrates, whenever the Legislature has acted to amend the UCL, it has done
so only to expand its scope, never to narrow it. Consistently, just last term, the Legislature rejected
several pieces of proposed legislation designed to restrict UCL standing in various ways. (See
*571  Dresslar, Effort to Limit Consumer Suits Appears at Impasse, S. F. Daily Journal (May 16,
1997) p. 1.) 9


9 Just prior to oral argument, plaintiff requested judicial notice of Assembly Bill No. 1394
(1997-1998 Reg. Sess.) (expanding exemptions to Fair Packaging and Labeling Act “slack
fill” restrictions; signed into law Oct. 5, 1997) and Assembly Bill No. 1295 (1997-1998
Reg. Sess.) (bill to enact requirements for persons requesting UCL monetary remedies; re-
referred to committee May 20, 1997). Simple citations to such published materials would
have sufficed (see Mangini v. R.J. Reynolds Tobacco Co., supra, 7 Cal.4th at p. 1064);
nevertheless, as relevant to our observation the Legislature has rejected recent proposals to
restrict UCL standing, we grant plaintiff's request. (Evid. Code, § 452, subd. (c) [“[o]fficial
acts”].)
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Moreover, contrary to Lucky's contention, the Legislature's enactment of the STAKE Act belies,
rather than supports, the notion that it meant Penal Code section 308 to be the exclusive means in
California of combating sales of tobacco to minors. The STAKE Act requires the Department of
Health Services (DHS), inter alia, to “[e]stablish and develop a program to reduce the availability
of tobacco products to persons under 18 years of age through the enforcement activities” (§ 22952,
subd. (a)) therein described, including “random, onsite sting inspections at retail sites” (id., subd.
(c)). The Legislature's requirement of DHS “enforcement activities” in the STAKE Act plainly
indicates it does not intend section 308 to be an exclusive device.


As SYA points out, Lucky in its briefing treats the STAKE Act as if its effect were to make DHS an
additional public enforcer of Penal Code section 308. But section 308 makes no reference to DHS
and DHS has no power under the STAKE Act (or any other statute) directly to enforce section
308. Thus, by their own terms, section 308 and the STAKE Act simply coexist, but not because
either statute incorporates the other. Rather, the two enactments coexist because conduct “subject
to either a criminal action ... or to a civil action” (§ 308, subd. (a)) under section 308 is also subject
to other, cumulative state laws, including the STAKE Act.


Lucky cites Bravo Vending v. City of Rancho Mirage (1993) 16 Cal.App.4th 383, 403 [20
Cal.Rptr.2d 164] (Bravo Vending) for the proposition that “the regulatory field preempted by
section 308 is that of the penal—i.e., both criminally and civilly proscribed—aspects of the sale
of cigarettes to minors.” (Ibid.) At issue in Bravo Vending was whether Penal Code section 308
preempts a city ordinance that banned vending machine sale of cigarettes. While it may be that
“the Legislature intended to preempt all local government regulation of the subject matter of
section 308” (Bravo Vending, supra, 16 Cal.App.4th at p. 400), such would have no necessary
consequence for our purposes, as neither the UCL nor this action is “local government regulation,”
and preemption is not an issue. Moreover, to the extent Bravo Vending is relevant, it aids SYA,
not Lucky. That the Legislature meant section 308 to be the exclusive means of combating sales
of *572  tobacco to minors is belied by its failure to preempt local legislation like the vending
machine ban the court in Bravo Vending held “does not intrude into the field of regulation occupied
by section 308” (Bravo Vending, supra, 16 Cal.App.4th at p. 413).


Nor can the notion of Penal Code section 308's exclusivity be reconciled with the Legislature's
enactment of restrictions on tobacco promotion such as the tobacco use prevention provisions,
Health and Safety Code section 104350 et seq., and Health and Safety Code section 118950,
subdivision (b), which bans giving free cigarette samples on public sidewalks and in other
locations.


Plainly, the mere fact the Legislature has enacted penal laws concerning minors and tobacco
does not impliedly repeal any UCL remedy. “Notwithstanding Section 3369 of the Civil Code
[providing that ”[n]either specific nor preventive relief can be granted to enforce a penalty or
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forfeiture in any case, nor to enforce a penal law, except in the case of nuisance or as otherwise
provided by law“], specific or preventive relief may be granted to enforce a penalty, forfeiture,
or penal law in a case of unfair competition.” (§ 17202.) The UCL affords both “specific” and
“preventive” relief, restitution being an example of the former (see Civ. Code, § 3367) and an
injunction an example of the latter (id., § 3368).


Nor does the Legislature's failure expressly to preserve any UCL remedy when enacting Penal Code
section 308 or the STAKE Act impliedly repeal any part or aspect of the UCL. “The omission to
specify or affirm in [the Penal] Code any liability to damages, penalty, forfeiture, or other remedy
imposed by law and allowed to be recovered or enforced in any civil action or proceeding, for
any act or omission declared punishable herein, does not affect any right to recover or enforce
same.” (Pen. Code, § 9.)


It is undisputed that “[c]ivil actions lie in favor of crime victims. Violation of a criminal statute
embodying a public policy is generally actionable even though no specific civil remedy is
provided in the criminal statute.” (Angie M. v. Superior Court (1995) 37 Cal.App.4th 1217, 1224
[44 Cal.Rptr.2d 197].) We have recognized, moreover, that “even though a specific statutory
enforcement scheme exists, a parallel action for unfair competition is proper pursuant to applicable
provisions of the Business and Professions Code.” (People v. McKale, supra, 25 Cal.3d at p.
632; see, e.g., Samura v. Kaiser Foundation Health Plan, Inc. (1993) 17 Cal.App.4th 1284,
1299, fn. 6 [22 Cal.Rptr.2d 20] [recognizing right of private plaintiff to sue to enjoin acts made
unlawful by the Knox-Keene [HMO licensing] Act]; Children's Television, supra, 35 Cal.3d at pp.
210-211 [unfair competition action available *573  to remedy cereal adulteration and misbranding,
despite existence of criminal penalties under Sherman Law]; Rubin v. Green, supra, 4 Cal.4th
at p. 1204 [unfair competition action proper to remedy improper solicitation of litigation clients,
notwithstanding existence of “additional sanctions against attorney solicitation” available to “the
State Bar and prosecutorial authorities”].)


The unfair competition law, moreover, states that “[u]nless otherwise expressly provided, the
remedies or penalties provided by this chapter [i.e., ch. 5, Enforcement, Bus. & Prof. Code, §§
17200-17209] are cumulative to each other and to the remedies or penalties available under all
other laws of this state.” (§ 17205, italics added.) Thus, even were we to conclude (contrary to our
previous discussion) that Penal Code section 308 and the STAKE Act are a comprehensive scheme
for combating teen smoking, we would still confront the fact that in neither of these provisions
is it “expressly provided” that remedies under the UCL and those statutes are not cumulative to
each other.


(8) The term “ 'expressly' means 'in an express manner; in direct or unmistakable terms; explicitly;
definitely; directly.' ” (City & County of San Francisco v. Western Air Lines, Inc. (1962) 204
Cal.App.2d 105, 120 [22 Cal.Rptr. 216]; accord, Webster's New Internat. Dict. (3d ed. 1981) p.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3367&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES9&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=37CALAPP4TH1217&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1224&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1224 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995171219&pubNum=3484&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=25CALIF3D632&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_632&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_632 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=25CALIF3D632&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_632&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_632 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=17CALAPP4TH1284&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1299&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1299 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=17CALAPP4TH1284&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1299&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1299 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993163196&pubNum=3484&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=35CALIF3D210&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_210&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_210 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=35CALIF3D210&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_210&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_210 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=4CAL4TH1204&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_1204&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1204 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=4CAL4TH1204&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_1204&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1204 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17209&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=204CAAPP2D105&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_120&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_120 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=204CAAPP2D105&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_120&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_120 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962109890&pubNum=227&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Stop Youth Addiction, Inc. v. Lucky Stores, Inc., 17 Cal.4th 553 (1998)
950 P.2d 1086, 71 Cal.Rptr.2d 731, 98 Daily Journal D.A.R. 1765


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 20


803.) We agree with amicus curiae CDAA that, in order to conclude an enforcement “scheme”
comprising Penal Code section 308 and the STAKE Act impliedly repeals the UCL's broad express
standing provision, we would have to read the word “implicitly” into section 17205 or read the
word “expressly” out of it. ( 9) Our office, of course, “is simply to ascertain and declare” what is in
the relevant statutes, “not to insert what has been omitted, or to omit what has been inserted.” (Code
Civ. Proc., § 1858.) We are not authorized to insert qualifying provisions not included, and may not
rewrite the statute to conform to an assumed intention which does not appear from its language.
(Napa Valley Wine Train, Inc. v. Public Utilities Com. (1990) 50 Cal.3d 370, 381 [267 Cal.Rptr.
569, 787 P.2d 976].)


(6d) As neither Penal Code section 308 nor the STAKE Act expressly provides otherwise, we
conclude the remedies or penalties provided by the UCL are cumulative to the remedies or penalties
available under those statutes.


Our conclusion is reinforced by the observation that, when the Legislature has desired to limit UCL
remedies, it has “expressly provided” (§ 17205) for such limitation. For example, the Rosenthal-
Roberti Item Pricing Act provides that its remedies “are the exclusive remedies available to any
person, state or local agency or law enforcement official.” (Civ. Code, § 7104.) *574  Penal Code
section 186.11, which provides penalties for patterns of related felony conduct involving fraud or
embezzlement, states that “two separate actions against the same defendant and pertaining to the
same fraudulent or unlawful acts may not be brought ... pursuant to this section and Chapter 5
(commencing with Section 17200) of Part 2 of Division 7 of the Business and Professions Code
[i.e., the UCL].” (Id., subd. (l).) Similarly, the California Residential Mortgage Lending Act forbids
penalties and fines thereunder “if a licensee demonstrates that it has paid a civil monetary penalty
or fine for the same act or transaction, as a violation of Section 17200 or 17500 of the Business
and Professions Code ....” (Fin. Code, § 50510; see also Health & Saf. Code, § 42400.6 [providing
“[a] fine or monetary penalty specified ... may be collected either under [certain] provisions of this
code, or under that chapter [i.e., the UCL] of the Business and Professions Code, but not under
both.”]) Neither Penal Code section 308 nor the STAKE Act contains a similar express limitation
on UCL remedies.


We need not decide in this case whether section 17205's statement that UCL remedies are
cumulative to others “unless expressly otherwise provided” necessarily precludes the Legislature
from ever impliedly repealing any aspect of UCL standing. For present purposes, we merely
conclude Lucky has not overcome, in this case, the strong presumption against implied repeal
(Western Oil & Gas Assn. v. Monterey Bay Unified Air Pollution Control Dist., supra, 49 Cal.3d
at p. 419) of the UCL. That is, Lucky fails to demonstrate that Penal Code section 308, even when
considered in light of the STAKE Act, is “irreconcilable” (People v. Hazelton, supra, 14 Cal.4th
at p. 122) with the UCL's broad express standing provision. Still less has Lucky shown that, either
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alone or in light of the STAKE Act, section 308 and the UCL are “ ' ”clearly repugnant, and so
inconsistent that the two cannot have concurrent operation.“ ' ” (14 Cal.4th at p. 122.)


3. Policy
(10a) Lucky argues a private UCL action predicated on Penal Code section 308 threatens to put the
public prosecutor's discretionary decisionmaking within the influence or control of an interested
party. Lucky cites People v. Eubanks (1996) 14 Cal.4th 580, 599 [59 Cal.Rptr.2d 200, 927 P.2d
310], but Eubanks, involving private financial contributions to a public prosecution, is not apposite.
The UCL does not diminish any public prosecutor's powers or prerogatives under section 308
or alter DHS authority and responsibility under the STAKE Act. 10  Lucky cannot explain how
either party's actions with respect to this lawsuit could in any way interfere with public prosecutors
proceeding under section 308 or with the DHS's “primary *575  responsibility for enforcement” (§
22952, subd. (c)) of the STAKE Act. SYA, a private plaintiff, simply has no involvement in any
criminal prosecution.


10 In fact, the UCL to some extent actually enhances the Attorney General's ambit of operation;
he or she may intervene in a private UCL action like this one, in order to pursue the section
17206 penalties available only to government plaintiffs (or for any other reason). A private
plaintiff's remedial ambit is, by comparison, limited. If the Attorney General chooses not
to intervene and seek section 17206 penalties, a private plaintiff obviously cannot recast a
private UCL action so as to implicate them.


Lucky suggests this action creates the “offensive” possibility that a prosecutor would reap an
inappropriate financial benefit, but SYA has no affiliation with any governmental agency and, in
any event, requests that “defendants jointly and severally pay restitution to the State of California,”
not to SYA. 11  SYA also seeks its costs, “including a reasonable attorney fee.” Lucky alludes to
allegations that SYA is making use of the UCL as a cynical means of generating attorney fees. For
its part, SYA alleges it brings this action in the public interest and insists its corporate status is
simply a symbolic statement of willingness to “work diligently to accomplish a result” and that it
does not expect to make a profit. Where the truth lies as to these matters is not an issue on review
before this court.


11 We previously have observed: “ '[T]he laws against unfair business practices were drafted
in large part to prevent a wrongdoer from retaining the benefits of its illegal acts.' ” (ABC
Internat. Traders, Inc. v. Matsushita Electric Corp., supra, 14 Cal.4th at p. 1270.) Under
the UCL, a court may “restore to any person in interest any money or property, real or
personal, which may have been acquired by means of such unfair competition.” (§ 17203.)
SYA's complaint includes a request for “restitution” to be paid to the State of California.
Lucky emphasizes the size of SYA's request; SYA “concedes that its estimate of restitution
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contained in its prayer is erroneous, and if given the opportunity will amend that prayer to
omit any statement as to amount of restitution.” SYA has not named the state as a party,
nor has Lucky complained of the omission. As noted, the state appears before us as amicus
curiae. We express no opinion on the appropriateness of SYA's prayer for “restitution” to
be paid to the state. The cause comes before us at the demurrer stage and “a demurrer tests
the sufficiency of the factual allegations of the complaint rather than the relief suggested in
the prayer of the complaint.” (Venice Town Council, Inc. v. City of Los Angeles (1996) 47
Cal.App.4th 1547, 1562 [55 Cal.Rptr.2d 465].)


Trial courts, of course, are empowered to inquire into the bona fides of private lawsuits, including
this or any private UCL action. Code of Civil Procedure section 128.7 provides that the filing of a
pleading certifies that, to the attorney or unrepresented party's “knowledge, information, and belief,
formed after an inquiry reasonable under the circumstances,” the pleading is not being presented
“primarily for an improper purpose,” the claims, defenses and other legal contentions therein are
“warranted,” and the allegations and other factual contentions “have evidentiary support.” (Id.,
subd. (b).) If these standards are violated, the court can impose an appropriate sanction sufficient to
deter future misconduct, including a monetary sanction. (Id., subds. (c), (d).) Further, under Code
of Civil Procedure section 1021.5, whether or not plaintiff's counsel is entitled to any attorney
fees and, *576  if so, what constitutes a “reasonable” fee, depends entirely upon whether SYA
ultimately is, by the trial court in the first instance, adjudged “a successful party in an action
resulting in the enforcement of an important right affecting the public interest.” (See generally,
Hewlett v. Squaw Valley Ski Corp. (1997) 54 Cal.App.4th 499 [63 Cal.Rptr.2d 118].) Any incentive
to file inappropriate cases solely to obtain attorney fees presumably may be minimized by strictly
applying the standards of that section and section 128.7.


Most fundamentally, as previously discussed, SYA is not suing under, or to enforce, Penal Code
section 308 or the STAKE Act. Rather, SYA seeks to enforce the UCL by means of restitution
and an injunction 12  forbidding Lucky to continue selling cigarettes to children. Enforcing the
UCL in this manner, SYA impliedly contends, would advance the policy of discouraging unfair
competition by leveling the playing field on which Lucky competes with other, law-abiding,
retailers. As we have stated, the UCL embodies “the policy of permitting members of the public
to police the spectrum of 'unfair competition.' ” (Rubin v. Green, supra, 4 Cal.4th at p. 1201.)
Without regard to whether (or to what degree) SYA's action, as a factual matter, advances such
worthwhile ends, we agree with SYA the fact a UCL action is based upon, or may even promote
the achievement of, policy ends underlying section 308 or the STAKE Act, does not, of itself,
transform the action into one for the “enforcement” of section 308.


12 As the issue is not before us on demurrer, we need not decide whether, on remand, if SYA
proves to the fact finder's satisfaction the elements of its UCL cause of action, it may or may
not qualify, in light of all relevant considerations, for an actual award of injunctive relief.
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Amicus curiae the State of California warns that our permitting SYA to predicate its UCL action on
Penal Code section 308 will encourage “vigilante justice.” More generally, Lucky suggests public
confidence in the judicial system will be undermined if private plaintiffs are permitted to maintain
UCL actions predicated on violations of the Penal Code. Citing People ex rel . Clancy v. Superior
Court (1985) 39 Cal.3d 740 [218 Cal.Rptr. 24, 705 P.2d 347] (invalidating a contingent fee for
a city nuisance-abatement lawyer), Lucky argues that public confidence in the judicial system
will be strained if what Lucky characterizes as “private bounty hunters” are permitted to bring
UCL actions based on violation of section 308. Lucky asserts that the “essential neutrality” that
engenders public confidence in prosecutors is missing when a partisan advocate, seeking a client's
(rather than the public's) best interest, relies upon a penal statute.


In this connection, Lucky and supporting amici curiae assert that SYA, in order to gather evidence
for maintenance of this suit, hired minors to *577  purchase cigarettes in violation of Penal
Code section 308, subdivision (b). Questioned at oral argument, plaintiff's counsel acknowledged
no illegality and asserted various private organizations concerned about minors' tobacco use
have conducted tobacco purchase “sting” operations, sometimes supplying the results to law
enforcement agencies. Amicus curiae State of California, however, expresses general concern that
we not validate “sting” actions conducted under other than STAKE Act auspices.


Even assuming the truth of Lucky's allegations respecting SYA's prelitigation practices, it does not
follow that our recognizing the viability of this UCL action—at the demurrer stage—would place
an imprimatur on illegal practices. Our previous pronouncements make plain a private party has
no privilege or immunity to employ illegal means to obtain evidence for a lawsuit. (See Kimmel
v. Goland (1990) 51 Cal.3d 202, 212 [271 Cal.Rptr. 191, 793 P.2d 524].) It need hardly be noted
that illegal “sting” operations are not inherent to private UCL actions and our countenancing the
latter in no way endorses the former.


Lucky also argues that, because the UCL has broad standing and remedial provisions, the operation
of which may impact the California business climate, this court should exercise restraint in
considering whether to construe the UCL as supporting a private unfair competition action
predicated on violation of section 308. We are not persuaded. (11) “As this court said 59 years ago,
in rejecting a constitutional challenge to the [Unfair Practices Act], '[i]t is not for the courts, except
within the limits herein set forth, to determine whether or not the policy of a statute is economically
sound or beneficial. That is a matter solely for the legislature.' ” (ABC Internat. Traders, Inc. v.
Matsushita Electric Corp., supra, 14 Cal.4th at p. 1263, quoting Wholesale T. Dealers v. National
etc. Co. (1938) 11 Cal.2d 634, 646-647 [82 P.2d 3, 118 A.L.R. 486].) 13


13 Amicus curiae the California Chamber of Commerce (CCC) requests we judicially notice
a 1992 publication of the Council on California Competitiveness, but makes no attempt to
relate that publication to any issue properly before us. As “ '[m]atters otherwise subject to
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judicial notice must be relevant to an issue in the action' ” (Mangini v. R.J. Reynolds Tobacco
Co., supra, 7 Cal.4th at p. 1062, quoting 2 Jefferson, Cal. Evidence Benchbook, supra, § 47.1,
p. 1749), we decline this portion of CCC's request. CCC further requests we judicially notice:
(1) a 1995 background study of the UCL commissioned by the California Law Revision
Commission; (2) section 874A, comment (h) of the Restatement Second of Torts; and (3)
a 1996 report of the Commerce Committee of the United States Senate concerning the Fair
Packaging and Labeling Act. Although simple citations to such readily available published
materials would have sufficed, to the extent they contain relevant materials we grant these
portions of CCC's request. (Evid. Code, § 452, subd. (c) [“[o]fficial acts”]; see Mangini v.
R.J. Reynolds Tobacco Co., supra, 7 Cal.4th at p. 1064.) Finally, CCC requests we judicially
notice, as examples of potential conflict between the UCL and federal law, a superseded
Court of Appeal opinion discussing questions of UCL standing, and the petition for review
in another case, Sampson v. Combe (Cal.App.) S056464 (rev. denied Nov. 20, 1996). Our
review of the Court of Appeal's decision in this action does not implicate any question related
to the supremacy of federal law, but as the requested items are already part of our files, we
grant this portion of CCC's request. (Evid. Code, § 452, subd. (d).)


Lucky may be correct in observing the UCL is broadly cast. Lucky asserts the UCL has lax standing
provisions, lacks res judicata effect and carries the *578  potential for multiple, repetitive suits.
Lucky's concerns here are best addressed to the Legislature. Generally, it is not within our province
to judge the fundamental wisdom of the UCL's overall scheme.


As this court has often recognized, “ 'the judicial role in a democratic society is fundamentally to
interpret laws, not to write them. The latter power belongs primarily to the people and the political
branches of government ....' ” (California Teachers Assn. v. Governing Bd. of Rialto Unified School
Dist. (1997) 14 Cal.4th 627, 633 [59 Cal.Rptr.2d 671, 927 P.2d 1175], quoting Kopp v. Fair Pol.
Practices Com. (1995) 11 Cal.4th 607, 675 [47 Cal.Rptr.2d 108, 905 P.2d 1248].) “It cannot be too
often repeated that due respect for the political branches of our government requires us to interpret
the laws in accordance with the expressed intention of the Legislature. 'This court has no power
to rewrite the statute so as to make it conform to a presumed intention which is not expressed.'
” (14 Cal.4th at p. 633, quoting Seaboard Acceptance Corp. v. Shay (1931) 214 Cal. 361, 365
[5 P.2d 882].) (10b) Accordingly, we decline Lucky's invitation judicially to categorize potential
plaintiffs as qualified or unqualified to maintain UCL claims on behalf of the general public. The
Legislature has expressly provided that “any person” (§ 17204) may maintain such a suit, and—
it need hardly be noted—should the Legislature disagree with our conclusion here, it remains free
to provide otherwise.


Disposition
For the preceding reasons, the judgment of the Court of Appeal is affirmed.
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George, C. J., Mosk, J., Baxter, J., Kennard, J., and Cottle, J., *  concurred.
* Presiding Justice of the Court of Appeal, Sixth District, assigned by the Chief Justice


pursuant to article VI, section 6 of the California Constitution.


BAXTER, J.,


Concurring.-Although I have serious reservations as to the ultimate viability of this lawsuit, I
concur in the judgment and the reasoning underlying the conclusion that plaintiff has standing
to prosecute this lawsuit. My concerns regarding this possible misuse of the Unfair Competition
*579  Law (Bus. & Prof. Code, § 17200 et seq.) 1  (UCL), most of which are identified in the
majority opinion, cannot be resolved in the procedural posture in which this case reaches us. On
the narrow issue before us, whether the complaint states a cause of action under the UCL, I agree
with the majority. It does.


1 Unless otherwise specified, all statutory references are to the Business and Professions Code.


The UCL authorizes “any person,” which includes corporate entities, to bring an action on that
person's own behalf or in the interests of the public, to seek both redress for a past act or acts
of unfair competition and an injunction against future unfair competition. (§§ 17201, 17203.) An
unlawful act in the business context is, by definition, an action of unfair competition. (§ 17200.)
Penal Code section 308 makes the knowing sale of tobacco products to minors unlawful. The
complaint alleged that Lucky Stores, Inc., sold tobacco products to minors.


The Legislature has declared that “[u]nless otherwise expressly provided,” UCL remedies are
cumulative to remedies and penalties available “under all other laws of this state.” (§ 17205.)
Nothing in the later enacted Stop Tobacco Access to Kids Enforcement Act (§ 22950 et seq.;
(STAKE Act)) suggests, let alone “expressly provide[s],” a legislative intent to limit the scope or
availability of the UCL insofar as the unlawful sale of tobacco products is concerned. There is
neither an express nor an implied pro tanto repeal of the UCL in the STAKE Act or in Penal Code
section 308. The STAKE Act and Penal Code section 308 reflect legislative awareness of the grave
health risks posed by use of tobacco products. Through them the Legislature has created means
by which governmental officers attempt to prevent use of, and consequent addiction to, tobacco
by persons under the age of 18, and penalize those who sell tobacco products to them. The UCL
serves a completely different purpose. It provides remedies for and protection against unlawful
business practices because those practices constitute unfair competition.
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Merchants who violate the law by selling tobacco products to minors obtain an unfair competitive
advantage over their law-abiding counterparts who do not share in the profits from such illegal
sales. Use of the UCL to restrain such unlawful activity is therefore appropriate notwithstanding
the existence of sanctions available under the criminal law. Compelled disgorgement of profits
earned by unlawful sales deters future violations of the law and levels the playing field on which
the business activity occurs. (Fletcher v. Security Pacific National Bank (1979) 23 Cal.3d 442, 451
[153 Cal.Rptr. 28, 591 P.2d 51] [construing identical language in section 17535 applicable *580
to false and misleading advertising].) Injunctions against future violations do the same. This is true
regardless of whether the unfair business activity involves violation of a criminal law. Because the
UCL authorizes “any person acting for the interests of itself, its members or the general public” (§
17204), to prosecute actions for relief under the UCL, and it cannot be determined at the demurrer
stage of this litigation what, if any, relief plaintiff should receive, I concur in the majority opinion.


I write separately, however, to emphasize that in subsequent stages of this litigation the defendant
may again raise the issues we do not reach today and the trial court may conclude that this plaintiff
should not be awarded the relief sought—damages or restitution and injunctive relief.


A demurrer reaches only objections to the sufficiency of a complaint which appear on the face of
the complaint or are based on matter of which the court must take judicial notice. (Code Civ. Proc.,
§ 430.30.) As the majority notes, the prayer for relief in a complaint is not subject to demurrer.
If the allegations of the complaint suggest that the plaintiff is entitled to any relief, a demurrer
asserting that the complaint fails to state a cause of action must be overruled even if the complaint
seeks a type of relief to which the plaintiff is not entitled. (Colvig v. RKO General, Inc. (1965) 232
Cal.App.2d 56, 66 [42 Cal.Rptr. 473]; see also Franchise Tax Board v. Firestone Tire & Rubber Co.
(1978) 87 Cal.App.3d 878, 885 [151 Cal.Rptr. 460].) Since the complaint alleges unlawful sales of
tobacco products to minors, plaintiff may be entitled to injunctive relief. Since injunctive relief is an
equitable remedy, however, whether to grant that relief lies in the sound discretion of the trial court.
If, as claimed, plaintiff or its counsel has engaged in improper or unlawful conduct in gathering
evidence, such as its alleged statutorily unauthorized use of underage decoys, 2  or has initiated the
action for reasons other than redressing unfair business practices, or has engaged in extortionate
conduct in initiating and/or prosecuting the action, the trial court may well determine that equitable
relief should be denied. (Allen v. Los Angeles County District Council of Carpenters (1959) 51
Cal.2d 805, 811-812 [337 P.2d 457]; Garamendi v. Mission Ins. Co. (1993) 15 Cal.App.4th 1277,
1289 [19 Cal.Rptr.2d 190].) *581


2 A person under 18 years of age who purchases tobacco products violates Penal Code section
308, subdivision (b). Thus a person who makes unauthorized use of minor decoys in a private
“sting” operation may violate that law as a conspirator or aider and abettor of the purchase,
and may violate Penal Code section 272 by contributing to the delinquency of the minor. The
STAKE Act authorizes the State Department of Health Services and local law enforcement
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agencies, pursuant to department guidelines and subject to strict statutory conditions, to carry
out random, on-site sting operations using 14and 15-year-old decoys whose participation
then is not a violation of Penal Code section 308. (§ 22952, subds. (c) and (d).) No similar
statutory authority permits private persons to engage minors in the purchase of tobacco
products for purposes of establishing unfair competition.


The trial court may also determine that the prosecution of this suit, which is not supported by
the Attorney General or by local prosecutors, may interfere with the ability of those officers to
enforce remedies available to governmental agencies. Defendants who find themselves exposed to
repetitive suits and overlapping remedial orders under private UCL judgments and governmental
actions to enforce the STAKE Act and/or Penal Code section 308 may well be less willing to enter
into consent decrees with the governmental agencies.


Of equal concern, however, is the monetary relief sought by plaintiff. It is unclear from the
complaint whether plaintiff seeks restitution, a remedy provided for by the UCL, or damages, a
remedy not authorized by that law. “[D]amages are not available under section 17203. [Citations.]
The only nonpunitive monetary relief available under the Unfair Business Practices Act is the
disgorgement of money that has been wrongfully obtained or, in the language of the statute, an
order 'restor[ing] ... money ... which may have been acquired by means of ... unfair competition.' (§
17203; cf. §§ 17206, 17207 [penalties].)” (Bank of the West v. Superior Court (1992) 2 Cal.4th
1254, 1266 [10 Cal.Rptr.2d 538, 833 P.2d 545].)


To the extent that plaintiff seeks a monetary remedy, it is in the prayer for $10 billion to be paid
to the State of California. “Restore” and “restitution” have a well understood meaning. “Restore”
means “return” and “restitution” is the act of returning the thing which is restored. Section 17203
authorizes the court to make orders as “necessary to restore to any person in interest any money
or property” gained through unfair business competition. If we are faithful to language of section
17203 and the purpose of the UCL, therefore, the restitution authorized by the UCL is a return of
the profit earned from an unfair business practice to the person who was the victim of that unlawful
practice. That person might be a business competitor or a consumer. It is far from clear that the
sum sought by plaintiff reflects an estimate of the profits Lucky Stores, Inc., and other defendants
who were also named, but are no longer parties made from unlawful sales of tobacco products to
minors. The allegations of the complaint suggest that plaintiff actually seeks damages.


The complaint alleges that the sale of cigarettes to minors, or to adults who became addicted as
minors as a result of such sales, costs the State of California more than one dollar in health care
costs for each dollar defendant obtained through the sales. On that basis it also alleges that these
health care costs have cost the state an amount exceeding 90 percent of defendant's gross profits
from cigarette sales. The prayer that the defendant pay $10 billion “restitution” to the State of
California therefore appears to be a claim *582  for costs incurred as a result of the need to provide
remedial health care for tobacco-related illness, a form of compensatory damages, not restitution
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or disgorgement of profits to a victim of the unlawful sales of cigarettes. If so, that remedy is not
available under the UCL.


If plaintiff seeks restitution, I question whether plaintiff is entitled to any monetary relief. Stop
Youth Addiction, Inc., does not claim to be a victim of the alleged unlawful business activities
of the named defendants. If it seeks restitution, therefore, it must do so on behalf of business
competitors who are not before the court or minor purchasers of tobacco if they are deemed victims
of the unlawful sales. However, the action was not brought on behalf of business competitors of the
named defendants or minors who have purchased tobacco products and does not seek return of any
money to them. An attempt by a single litigant to compel payment to the state of restitution owed
to third parties who have not authorized the action raises substantial due process issues implicating
the rights of both the defendant and the absent parties. 3


3 I recognize that actions on behalf of absent parties seeking restitution or disgorgement to
a state or local governmental entity on their behalf have been sanctioned by the Court of
Appeal. (See People v. Thomas Shelton Powers, M.D., Inc. (1992) 2 Cal.App.4th 330 [3
Cal.Rptr.2d 34]; People ex rel. Smith v. Parkmerced Co. (1988) 198 Cal.App.3d 683 [244
Cal.Rptr. 22]; DeanWitter Reynolds, Inc. v. Superior Court (1989) 211 Cal.App.3d 758, 773
[259 Cal.Rptr. 789]; Caro v. Procter & Gamble Co. (1993) 18 Cal.App.4th 644, 661 [22
Cal.Rptr.2d 419].) Those cases and the authorities on which they relied, State of California
v. Levi Strauss & Co. (1986) 41 Cal.3d 460 [224 Cal.Rptr. 605, 715 P.2d 564] and Fletcher v.
Security Pacific National Bank, supra, 23 Cal.3d 442, 450, are distinguishable. In some the
recovery was by a governmental agent and was to be held for distribution to victims of the
unfair business practice. Fletcher was brought as a class action. We stated there that the court
might order restitution to the class or, if the class action was precluded, relief ancillary to an
injunction. (23 Cal.3d at pp. 453-454.) We did not discuss the due process implications of an
order for disgorgement of profits for which absent parties, who had no notice, retained a right
to sue. Here, no provision is made for locating and reimbursing the victims, and the State
of California opposes the prosecution of this lawsuit. It has not offered to act as a surrogate
for the victims. Thus none of the protections available to absent parties and to defendants
in a class action are available here.


Those issues arise notwithstanding plaintiff's effort to have the sums recovered paid to the State
of California. Each business competitor of the more than 400 defendants, originally named in
the complaint would have an individual right to seek restitution under the UCL. Arguably, the
minor purchasers are victims 4  who also may sue to compel disgorgement to them of the money
unlawfully obtained by defendant. Since plaintiff has not sued on their behalf in a class action,
none have notice and the opportunity to opt *583  out of the litigation, and none is bound by the
outcome of the lawsuit. The action has no res judicata or collateral estoppel effect 5  on UCL actions
by those persons authorized by section 17203. Thus, regardless of whether plaintiff is successful
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in this action and Lucky Stores, Inc., is required to disgorge the profits made on unlawful sales
to minors, it is subject to suit and potentially to pay restitution for the same sales to any business
competitor harmed by the unfair business practices of defendants and, possibly to the individual
purchasers as well.


4 Consumers have been recognized as “victims” of unfair business practices such as deceptive
conduct (Podolsky v. First HealthcareCorp. (1996) 50 Cal.App.4th 632 [58 Cal.Rptr.2d
89]) and illegally excessive pricing (People v. Thomas Shelton Powers, M.D., Inc., supra,
2 Cal.App.4th 330).


5 “[A] party will be collaterally estopped from relitigating an issue only if (1) the issue decided
in a prior adjudication is identical with that presented in the action in question; and (2) there
was a final judgment on the merits; and (3) the party against whom the plea is asserted was
a party or in privity with a party to the prior adjudication. [Citation.] This requirement of
identity of parties or privity is a requirement of due process of law.” (Clemmer v. Hartford
Insurance Co. (1978) 22 Cal.3d 865, 874 [151 Cal.Rptr. 285, 587 P.2d 1098], original italics;
Bernhard v. Bank of America (1942) 19 Cal.2d 807, 812-813 [122 P.2d 892].)


A similar, but less egregious, attempt to obtain restitution on behalf of absent parties in a UCL
action was rejected in Bronco Wine Co. v. Frank A. Logoluso Farms (1989) 214 Cal.App.3d 699
[262 Cal.Rptr. 899]. There the court was concerned with ensuring due process to the absent parties
even though the restitution was to be paid to those parties. I said then, and continue to believe, that
“[t]he procedure utilized with regard to the nonpart[ies] raises serious fundamental due process
considerations.” (Id. at p. 717.) Rendering a judgment for or against a nonparty to a lawsuit may
constitute denial of due process under the United States and California Constitutions. (Lambert v.
California (1957) 355 U.S. 225, 228 [78 S.Ct. 240, 242-243, 2 L.Ed.2d 228]; Twining v. New Jersey
(1908) 211 U.S. 78, 110-111 [29 S.Ct. 14, 24-25, 53 L.Ed. 97].) Due process is denied because
the nonjoined party has not been given notice of the proceedings or an opportunity to be heard.
(Ibid.) Notice and a chance to be heard are essential components to the trial court's jurisdiction
and for due process. Without jurisdiction over the parties, an in personam judgment is invalid.
(Environmental Coalition of Orange County, Inc. v. Local Agency Formation Com. (1980) 110
Cal.App.3d 164, 173 [167 Cal.Rptr. 735].)


“For over 50 years California has recognized that a judgment may not be entered either for or
against one who is not a party to an action or proceeding. [Citations.]” (Bronco Wine Co. v. Frank
A. Logoluso Farms, supra, 214 Cal.App.3d at p. 717.)


The rights of prospective UCL plaintiffs here cannot be foreclosed by the action of Stop Youth
Addiction, Inc., which might agree to settle the claim for less than its worth, may not competently
prosecute the lawsuit, and which seeks payment to the state of sums actually due to the prospective
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*584  plaintiffs. Thus defendants are subject to suit seeking restitution of the same profits by
competitors and, possibly, the minor purchasers of tobacco products.


While Bronco Wine Co. v. Frank A. Logoluso Farms, supra, 214 Cal.App.3d 699, addressed only
the due process rights of the absent parties, its recognition that those parties are not bound by the
judgment makes the potential for denial of the rights of the defendants in an action such as this
clear. It cannot have been the intent of the Legislature which enacted the UCL when it authorized
“any person” to prosecute a UCL action that private parties be permitted to seek the restitution
relief for which it provides on behalf of third parties who have not authorized the action, who have
no notice of the action, and who may themselves bring individual actions. 6


6 An action like that brought here by Stop Youth Addiction, Inc., is distinguishable from a
UCL action brought by a governmental entity seeking disgorgement of profits to that entity
when consumer victims cannot be identified and are unlikely to sue, but provision is made
for a pro rata payment to those who are identified and for use of the balance of the recovery
for the benefit of similar consumers. (See, e.g., People v. Thomas Shelton Powers, M.D.,
Inc., supra, 2 Cal.App.4th 330.)


Therefore, while I concur in the judgment, I do so reluctantly because I do not believe that actions
of this kind were contemplated by the Legislature and fear that if permitted they may compromise
the due process rights of persons with a legitimate interest in restraining unfair competition in the
business arena.


BROWN, J.
I dissent.


Since 1972, litigation under the so-called unfair competition law (Bus. & Prof. Code, §§
17200-17209; (hereafter UCL or the Law)) has been a growth industry. According to the author of
a recent study by the state's Law Revision Commission, the California Law is unique. “No statute
of which we are aware in this state or nation confers the kind of unbridled standing to so many
without definition, standards, notice requirements, or independent review .... [I]t is unclear who
can sue for whom, what they have to do, whether it is final, and as to whom.” (Fellmeth, Unfair
Competition Act Enforcement by Agencies, Prosecutors, and Private Litigants: Who's on First?
(Winter 1995) 15 Cal. Regulatory L. Rptr., pp. 1, 11 (hereafter Fellmeth).) Largely as a result of
judicial interpretations, the commission's tentative recommendation concluded, the Law fails to
provide “any mechanism to distinguish between” plaintiffs with genuine business disputes, “true”
private attorneys general, and those who use the Law as a means of leveraging settlements at the
expense of the public interest. (Tent. Recommendation, Unfair Competition Litigation (May 1996)
Cal. Law Revision Com. Rep., *585  Summary of Tent. Recommendation, p. 5.) This case is a
poster child for just this sort of abusive litigation.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=214CAAPP3D699&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=2CALAPP4TH330&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=2CALAPP4TH330&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17209&originatingDoc=I202607b8fab811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Stop Youth Addiction, Inc. v. Lucky Stores, Inc., 17 Cal.4th 553 (1998)
950 P.2d 1086, 71 Cal.Rptr.2d 731, 98 Daily Journal D.A.R. 1765


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 31


Stop Youth Addiction, Inc., is a for-profit corporation. Its sole shareholder is the mother of
the corporation's attorney. He filed this lawsuit against 431 retailers. According to the 28-line,
page-and-a-half-long complaint, each of the defendants violated section 308 of the Penal Code
by selling cigarettes to minors. Because Penal Code section 308 makes such sales a crime, the
corporation alleges they are “unlawful” within the meaning of the UCL, thereby furnishing the
statutory “predicate” for this suit. The complaint seeks $10 billion in restitution as an incident to
an injunction against defendants, and attorney fees. The case is one of eight nearly identical suits
filed in multiple venues by the same attorney. 1  All told, more than $50 billion in restitution as
well as injunctive relief is sought against almost 2,000 defendants, most of whom appear to be
small retailers. Each suit seeks attorney fees. Defendants are informed by correspondence from
Stop Youth Addiction's attorney that it “will get the most in attorney fees from whoever stays in
[the suit] longest.”


1 Stop Youth Addiction, Inc. v. Southland Corporation (Super. Ct. Yolo County, 1994, No. 94-
V-072446-C); Stop Youth Addiction, Inc. v. Customer Co. (Super. Ct. Solano County, 1994,
No. L003830); Stop Youth Addiction, Inc. v. Marina Supermarkets, Inc. (Super. Ct. S. F.,
1994, No. 964907); Stop Youth Addiction, Inc. v. Albertson's, Inc. (Super. Ct. Sacramento
County, 1994, No. 543941); Stop Youth Addiction, Inc. v. Chevron U.S.A. (Super. Ct. San
Mateo County, 1994, No. 390046); Stop Youth Addiction, Inc. v. Exxon (Super. Ct. San
Joaquin County, 1994, No. 282126); Stop Youth Addiction, Inc. v. Nob Hill Foods (Super.
Ct. Santa Clara County, 1994, No. 745152).


The record includes portions of the deposition transcript of Carol Levy, the mother of Stop
Youth Addiction's attorney, taken in related litigation. (Stop Youth Addiction, Inc. v. Southland
Corporation, supra, No. 94-V-072446-C). Mrs. Levy testified that she and her son decided to form
Stop Youth Addiction in July 1994. Before that, the two had filed six lawsuits against “computer
software packages [sic].” Stop Youth Addiction, according to Mrs. Levy's deposition, is a for-profit
corporation in which she “bought stocks” for “a thousand dollars.” The corporation has no other
source of funding. It has no employees. It rents office space in the same building as its attorney.
His sole compensation is “from people who lost their cases, he gets attorney fees.” Mrs. Levy has
no minor children; the corporation's only business is filing lawsuits.


The record also includes a memorandum decision of the Yolo County Superior Court denying Stop
Youth Addiction's request for interim injunctive relief in the Southland litigation. Judge Warriner
“note[d] with concern the evidence of attempts by ... [Stop Youth Addiction's attorney] to obtain
*586  ... payments from franchisee defendants prior to filing the lawsuit (in which they would be
accused of committing a crime), in exchange for dropping their names from the action.” (Italics
added.)
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Finally, it also appears from the record in the Southland case and from concessions during
oral argument that Stop Youth Addiction employed children as decoys in privately run “sting”
operations to obtain evidence of illegal cigarette sales by some or all of the defendants.


I. Statutory Construction


The transformation of the UCL began in 1972, with this court's decision in Barquis v. Merchants
Collection Assn. (1972) 7 Cal.3d 94 [101 Cal.Rptr. 745, 496 P.2d 817] (Barquis), a case in which
we adopted a “sweeping” construction of the Law, broadening both its standing provision and
conduct falling within its ambit. We concluded that Business and Professions Code section 17204
(hereafter section 17204) authorized prosecutions by “ 'the Attorney General [and other public
attorneys] ... or by any person acting for the interests of itself, its members or the general public.'
” (Barquis, supra, at p. 109, italics added.) The majority reaffirms that interpretation today, holding
the UCL confers universal standing, reaches “ ' ”anything that [is] ... a business practice and that ...
is forbidden by law“ ' ” (People v. McKale (1979) 25 Cal.3d 626, 632 [159 Cal.Rptr. 811, 602
P.2d 731]), and makes the existence of a private right of action conferred by the underlying statute
“immaterial,” because “any unlawful business practice ... may be redressed by a private action”
under the UCL (Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d
197, 210-211 [197 Cal.Rptr. 783, 673 P.2d 660]). (See maj. opn., ante, at pp. 561-563.)


That result is compelled, the majority concludes, because the language of section 17204 “plainly
suggests” the Legislature meant to confer standing on anyone and everyone without any
limitations. (Maj. opn., ante, at p. 561.) But that interpretation runs afoul of significant grammatical
impediments. Section 17204 provides: “Actions for any relief pursuant to this chapter shall be
prosecuted exclusively in a court of competent jurisdiction by the Attorney General or any district
attorney or by any county counsel authorized by agreement with the district attorney in actions
involving violation of a county ordinance, or any city attorney of a city, or city and county, having a
population in excess of 750,000, and, with the consent of the district attorney, by a city prosecutor
in any city having a full-time city prosecutor or, with the consent of the district attorney, by a city
attorney in any city and county in the name of the people of the State of California upon their own
complaint or upon the complaint of any board, officer, person, corporation or *587  association
or by any person acting for the interests of itself, its members or the general public.” (§ 17204.)


The majority's construction makes the main clause superfluous and fails to account for other
language in the statute—“in the name of the people of the State of California,” “upon the complaint
of,” and “exclusively,” for example; these words must have some meaning. A narrower reading
of the statute—one that channels UCL litigation through government prosecutors who file actions
in the name of the people—is not only grammatically sound, it would explain why the drafters
failed to insert any qualification on standing. Indeed, this “gatekeeper” construction of the text is
the only one consistent with rudimentary notions of procedural fairness.
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The same inherent limitations should temper our understanding of the term “unlawful” in the
context of a UCL action. The focus of the UCL is competitive injury, not general disgruntlement.
Construing the 1963 amendment adding the word “unlawful,” as we did in Barquis, to extend
the statute's reach to “anything that can properly be called a business practice and that at the
same time is forbidden by law” (Note, Unlawful Agricultural Working Conditions as Nuisance
or Unfair Competition (1968) 19 Hastings L.J. 398, 408-409, fn. omitted) means the statute is
completely disconnected from any notion, not only of competitive harm, but any injury at all.
The Barquis court concluded the language of then section 3369 of the Civil Code did not “limit
its coverage to ... 'deceptive' practices, but instead explicitly extends to any 'unlawful, unfair or
deceptive business practice'; the Legislature, in our view, intended by this sweeping language to
permit tribunals to enjoin on-going wrongful business conduct in whatever context such activity
might occur.” (Barquis, supra, 7 Cal.3d at p. 111, fn. omitted, second italics added.)


Again, there is evidence supporting a much more modest mandate. According to a
contemporaneous analysis prepared by the amendment's sponsor, the Attorney General, Assembly
Bill No. 2929 (1963 Reg. Sess.) was intended to make clear that the Law applied to business
conduct that, while “unfairly” competitive, was not fraudulent. (Mem. from Charles A. James,
Cal. Dept. of Justice, to Assemblyman Phillip L. Soto, dated June 14, 1963.) The 1963 amendment
thus extended the Law's reach beyond fraudulent business practices to encompass those that were
“unlawful.” As the Attorney General's memorandum makes clear, however, it was not intended to
confer standing on the universe at large to enjoin, as a recent Court of Appeal opinion put it, “any
practices forbidden by law, be it civil or criminal, federal, state, or municipal, statutory regulatory,
or court-made.” (Saunders v. Superior Court (1994) 27 Cal.App.4th 832, 838-839 [33 Cal.Rptr.2d
438] *588  [relying on People v. McKale, supra, 25 Cal.3d at p. 632].) And it was certainly not
intended to encompass criminal proceedings lying within the exclusive, constitutionally assigned
powers of public prosecutors.


It is one thing to assert that business conduct that is illegal and competitively harmful (in his
1963 analysis, the Attorney General cited a funeral home's violation of a zoning ordinance) may
be enjoined. It is only a slight extension to assert that someone injured by a fraudulent business
practice may seek to have it enjoined under the Law. It is a radically different thing to say—
as Barquis and subsequent decisions have said—that the only requirement for private litigation
under the Law is that the defendant's conduct be denounced, somewhere, somehow, by someone,
as “unlawful,” and that on that basis alone anyone has standing to file a UCL action for injunctive
relief and attorney fees.


It is also worth noting that the UCL's location in the Business and Professions Code comes just after
the Cartwright Act and the Unfair Practices Act, and that both of these statutes require a showing
of actual injury as a condition of standing to sue. (See Bus. & Prof. Code, §§ 16750, 17071.) In
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short, even if the majority is correct in construing section 17204 to permit private enforcement, it
does not necessarily follow that no limits are imposed on private actions. A requirement of actual
injury, as under the Cartwright and Unfair Practices Acts, would at least link UCL litigation to
its underlying purpose.


II. Separation of Powers


The Barquis court's endorsement of an unqualified, universal public standing to sue under the
UCL, without any requirement that a plaintiff show anything more than a “public interest,” also
has untoward constitutional implications. It undermines the separation of powers in multiple ways:
by granting private actors the right to vindicate the public interest, by extinguishing the historical
limits on the right of private litigants to invoke the remedial powers of the courts, and by depriving
the executive of its constitutionally assigned discretion to enforce the Law.


A. Standing


Conferring on every resident of the state the power to vindicate the public interest raises substantial
separation of powers issues. The United States Supreme Court recently invalidated, on separation
of powers grounds, a similar federal “citizen suit” standing provision. “Vindicating the public
interest ...” the court said, “is the function of Congress and the Chief *589  Executive. The question
presented here is whether the public interest ... can be converted into an individual right by a statute
that denominates it as such, and that permits all citizens ... to sue. If the concrete injury requirement
has the separation-of-powers significance we have always said, the answer must be obvious: To
permit Congress to convert the undifferentiated public interest into an 'individual right' vindicable
in the courts is to permit Congress to transfer from the President to the courts the Chief Executive's
most important constitutional duty, to 'take Care that the Laws be faithfully executed,' Art. II, § 3.
It would enable the courts, with the permission of Congress, 'to assume a position of authority over
the governmental acts of another and co-equal department,' [citation] and to become ' ”virtually
continuing monitors of the wisdom and soundness of Executive action.“ ' ” (Lujan v. Defenders
of Wildlife (1992) 504 U.S. 555, 576-577 [112 S.Ct. 2130, 2145, 119 L.Ed.2d 351], second italics
added; see also Morrison v. Olson (1987) 487 U.S. 654 [108 S.Ct. 2597, 101 L.Ed.2d 569]; Allen v.
Wright (1984) 468 U.S. 737, 752 [104 S.Ct. 3315, 3325, 82 L.Ed.2d 556] [“... the law of ... standing
is built on a single basic idea—the idea of separation of powers .... Of course, both federal and
state courts have long experience in applying and elaborating in numerous contexts the pervasive
and fundamental notion of separation of powers.”]; Valley Forge College v. Americans United
(1982) 454 U.S. 464, 486-487 [102 S.Ct. 752, 766, 70 L.Ed.2d 700] [“The federal courts were
simply not constituted as ombudsmen of the general welfare.”]; United States v. SCRAP (1973)
412 U.S. 669, 687, 688 [93 S.Ct. 2405, 2416, 37 L.Ed.2d 254] [standing to sue “prevents the
judicial process from becoming no more than a vehicle for the vindication of the value interests of
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concerned bystanders”; “pleadings must be something more than an ingenious academic exercise
in the conceivable.”].)


The passage from Lujan quoted above fairly describes the effect of judicial constructions of the
scope of section 17204 of the UCL over the past 25 years. Lujan and similar decisions are based
in part on article III, section 2 of the federal Constitution, the case or controversy provision that
is the source of much of the federal law of standing. That article does not bind our courts nor
does the California Constitution have a textually similar provision. Our Constitution is, however,
structurally similar in important ways to the United States Constitution; both include provisions
imposing a tripartite form of government. (U.S. Const., arts. I, II, III; Cal. Const., art. III, § 3.)
Moreover, both the United States Supreme Court and California courts have acknowledged that the
source of the separation of powers doctrine is the constitutional requirement of a divided, tripartite
form of government. (See, e.g., Allen v. Wright, supra, 468 U.S. at p. 752 [104 S.Ct. at p. 3325];
State of California v. Superior Court (1986) 184 Cal.App.3d 394, 397 *590  [229 Cal.Rptr. 74].)
In analyzing the separation of powers provision of the California Constitution, we have relied on
United States Supreme Court case law construing the federal separation of powers provisions.
(See, e.g., Hustedt v. Workers' Comp. Appeals Bd. (1981) 30 Cal.3d 329, 338 [178 Cal.Rptr. 801,
636 P.2d 1139] [relying on Buckley v. Valeo (1976) 424 U.S. 1 [96 S.Ct. 612, 46 L.Ed.2d 659]];
Davis v. Municipal Court (1988) 46 Cal.3d 64, 78 [249 Cal.Rptr. 300, 757 P.2d 11] [relying on
Nixon v. Administrator of General Services (1977) 433 U.S. 425, 443 [97 S.Ct. 2777, 2790, 53
L.Ed.2d 867]]; see also Butt v. State of California (1992) 4 Cal.4th 668, 707 [15 Cal.Rptr.2d 480,
842 P.2d 1240] (conc. and dis. opn. of Kennard, J.) [federal Supreme Court separation of powers
decisions “supply a persuasive body of case authority” in interpreting the California provision].)


Both the federal high court and our Courts of Appeal have also held that limitations on a litigant's
entitlement to seek judicial relief—his standing—are derived from and enforce the constitutional
doctrine of separation of powers. Standing limitations on who can invoke the power of the courts
are traceable, in other words, to constitutional requirements derived from the tripartite structure
of both governments. (See, e.g., Allen v. Wright, supra, 468 U.S. at p. 751 [104 S.Ct. at pp.
3324-3325]; People v. Municipal Court (1972) 27 Cal.App.3d 193, 207 [103 Cal.Rptr. 645, 66
A.L.R.3d 717].) For one arm of government to exercise an “essential power” of another threatens
the constitutional integrity of the coordinate branch. The doctrine of standing serves as a judicial
means of preventing one branch from exercising a constitutional power that properly belongs to
another.


B. Delegation


The doctrine of improper delegation also serves to resist efforts by one branch of government
to usurp functions constitutionally assigned to another branch. (See, e.g., Bayside Timber Co. v.
Board of Supervisors (1971) 20 Cal.App.3d 1, 11-12 [97 Cal.Rptr. 431]; Hamilton et al., The
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Federalist Papers, No. 70 (Rossiter ed. 1961) pp. 423-431; cf. Boll Weevil Eradication Found. v.
Lewellen (Tex. 1997) 952 S.W.2d 454, 465-467; Kuttner v. Cuomo (1989) 147 A.D.2d 215 [543
N.Y.S.2d 172, 174].) Thus, the Legislature may not invest a private body with the power to draft
rules having the effect of law; to do so would unconstitutionally transfer powers confided to one
arm of government to private parties. (Bayside Timber Co., supra, 20 Cal.App.3d at pp. 11-12.)
By requiring that the transfer of essential powers—whether from one arm to another or to a private
group or person—be accompanied by the retention of controls sufficient for the delegating arm to
retain ultimate power over their exercise, the delegation doctrine preserves the integrity of *591
divided government. In the absence of such controls, the powers of one arm of government are
weakened while those of another are expanded.


Over the last quarter century the effect of judicial constructions of the UCL has been to weaken the
power of the executive branch while strengthening the power of the judiciary. To paraphrase the
high court's opinion in Lujan, it has converted the undifferentiated public interest into an individual
right vindicable in the courts, transferring from the executive its most important constitutional duty,
to see that that the law is faithfully executed. (Lujan v. Defenders of Wildlife, supra, 504 U.S. at p.
577 [112 S.Ct. at p. 2145]; Cal. Const., art. V, §§ 1, 13.) The courts are thereby enabled “ 'to assume
a position of authority over the governmental acts of another and co-equal department,' [citation]
and to become ' ”virtually continuing monitors of the wisdom and soundness of Executive action.“
' ” (Lujan v. Defenders of Wildlife, supra, at p. 577 [112 S.Ct. at p. 2145].)


C. Injury in Fact


One aspect of this judicial gloss has been the absolute extinction in private litigation under the
UCL of the historical requirement that before would-be litigants may invoke the remedial powers
of the courts, they must demonstrate the existence of some concrete harm, some injury in fact
that qualifies as the type of grievance the courts were established to hear and for which they are
authorized to grant relief. “The province of the courts,” as Chief Justice Marshall explained, “is,
solely, to decide on the rights of individuals.” (Marbury v. Madison (1803) 5 U.S. (1 Cranch)
137, 170 [2 L.Ed. 60, 71].) So long as litigation under the UCL is limited to the Attorney General
and the other public prosecutors enumerated in section 17204, so long, that is, as the gatekeeper
interpretation of standing under the UCL prevails, there is no threat to the separation of powers. As
members of the executive branch, these officials are charged by the Constitution with vindicating
the public interest. And so long as a private litigant suing under the UCL is able to allege and
prove a species of judicially cognizable harm, private suits under the UCL do not raise significant
separation of powers concerns, either. De Tocqueville, writing over 160 years ago, understood the
role of actual injury as a condition to a lawsuit: “It will be seen ... that by leaving it to private
interest to censure the law, and by intimately uniting the trial of the law with the trial of an
individual, legislation is protected from wanton assaults and from the daily aggressions of party
spirit. The errors of the legislator are exposed only to meet a real want; and it is always a positive
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and appreciable fact that must serve as the basis of a prosecution.” (De Tocqueville, Democracy
in America (Ryan ed. 1994) p. 102.)


Here, of course, that requirement is not met. Stop Youth Addiction has not alleged any harm from
anything these defendants have done. It sues on the *592  basis of the most general of grievances,
one shared by all of us who believe that underage access to tobacco is a threat to the health of the
children of California. The absence of any requirement that a private UCL plaintiff demonstrate
some cognizable harm as a condition of maintaining suit also has other concrete and damaging
effects on the separation of powers.


D. Prosecutorial Discretion


Prosecutorial discretion, the “decision to charge,” is a fundamental aspect of executive power,
one our courts have held on separation of powers grounds is not subject to judicial control, either
directly or indirectly. (People v. Cimarusti (1978) 81 Cal.App.3d 314, 323 [146 Cal.Rptr. 421];
People v. Smith (1975) 53 Cal.App.3d 655, 658 [126 Cal.Rptr. 195].) That principle extends to the
decision to institute civil proceedings—a decision “analogous to a criminal proceeding with respect
to the division of power between the executive and judicial branches of the government.” (People
v. Cimarusti, supra, at p. 323.) In both cases, “the charging function [lies] within the exclusive
control of the executive.” (Ibid.) If the executive, in the form of the public prosecutor, determines
that a case has no merit and refuses to bring suit, the separation of powers doctrine bars a court
from compelling it. (Dix v. Superior Court (1991) 53 Cal.3d 442, 451 [279 Cal.Rptr. 834, 807 P.2d
1063] [“The prosecution of criminal offenses on behalf of the People is the sole responsibility of
the public prosecutor.”]; State of California v. Superior Court, supra, 184 Cal.App.3d at p. 397
[judicial trespass on the Attorney General's internal policy is close to violation of constitutional
mandate].) That principle is basic to our form of government.


It is impossible, of course, for every violation of every public law to be redressed by executive
action. That does not mean, however, that the answer lies in permitting anyone who wishes to file
a lawsuit to do so. Instead, the answer resides in public confidence that executive officials charged
with enforcing the law will exercise an informed discretion that will maximize the effectiveness of
their powers, while observing the canons of fundamental fairness that govern our public life. The
United States Supreme Court has said that prosecutorial discretion “rests largely on the recognition
that the decision to prosecute is particularly ill-suited to judicial review. Such factors as the strength
of the case, the prosecution's general deterrence value, the Government's enforcement priorities,
and the case's relationship to the Government's overall enforcement plan are not readily susceptible
to the kind of analysis the courts are competent to undertake.” (Wayte v. United States (1985) 470
U.S. 598, 607 [105 S.Ct. 1524, 1530, 84 L.Ed.2d 547].)
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Yet because so much enforcement under the UCL has been delegated to private prosecution,
discretion has effectively been placed beyond the range *593  of political accountability. As this
case suggests, without ties to an elected executive, enforcement under the UCL becomes random
and out of control. Unelected, unaccountable private enforcers, unrestrained by established notions
of concrete harm or public duty, seek to advance their own agendas or to deploy the Law as leverage
to increase attorney fees. Of course, the decision to enforce or to forego enforcement in a particular
case is the essence of prosecutorial discretion. Just as underenforcement may lead to a statute's
nullification, overenforcement may lead to a blindly self-interested and unmodulated arbitrariness,
and to vexatious and frivolous litigation. Unlike prosecutors, whose authority is curbed by
established notions of ethical responsibility, private enforcement of the UCL is unchecked and
unfettered. The potential for abuse in such a system is manifest.


That observation brings us full circle back to the UCL standing provision and how it should be
construed. Because a judicial construction of section 17204 that confers universal citizen standing
to enforce the UCL threatens the constitutional separation of powers, we are duty bound to adopt
a construction that avoids that threat, especially when the statutory text accommodates such an
alternative interpretation. (Ashwander v. Valley Authority (1936) 297 U.S. 288, 347-348 [56 S.Ct.
466, 483, 80 L.Ed. 688] (conc. opn. of Brandeis, J.); cf. Loder v. City of Glendale (1997) 14 Cal.4th
846, 859 [59 Cal.Rptr.2d 696, 927 P.2d 1200].)


III. Private Enforcement of Penal Statutes


Until today, California has followed the unanimous American rule that the enforcement of penal
statutes is the exclusive province of public prosecutors. The reason is obvious: Their activities
are governed by rules designed to ensure the public virtue of a disinterested fairness and an
impersonal neutrality. Penal Code section 308 is a criminal statute; its private enforcement is
not only inappropriate, but explicitly proscribed. Despite disclaimers to the contrary, this suit
is functionally a proceeding under the Penal Code; and its enforcement lies exclusively within
the powers allocated to the executive branch. Penal Code section 308 divides enforcement of
its prohibition on furnishing tobacco to minors into two kinds of proceedings—a misdemeanor
prosecution and a civil action. If the charge in either proceeding is sustained, the penalty is a fine,
imposed according to a graduated schedule.


In Bravo Vending v. City of Rancho Mirage (1993) 16 Cal.App.4th 383 [20 Cal.Rptr.2d 164],
the Court of Appeal understood this arrangement. After reviewing the statute, it concluded that
“the regulatory field preempted by section 308 is that of the penal—i.e., both criminally and
civilly proscribed— *594  aspects of the sale of cigarettes to minors: To whom is it illegal to sell
cigarettes, and what are the penal consequences of doing so?” (Id. at p. 403, italics added.) “[E]very
provision [of the statute],” the court said, “deals directly with the proscription, prosecution, or
punishment of the sale or other distribution of cigarettes to, and the ... receipt of cigarettes by,
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minors.” (Ibid.) Penal Code section 308, in other words, comprehends the universe of penal
sanctions—both criminal and civil—for the sale of tobacco to minors.


Like a civil proceeding brought by a prosecutor under Penal Code section 308, this UCL suit
also seeks monetary sanctions based on criminal conduct. Its effect—certainly on defendants—
is virtually the same as if it had been brought directly under the Penal Code. But because of
its “double-sided” structure, Penal Code section 308 leaves no room for private enforcement.
Conferring unrestricted discretion on a private bounty hunter to seek restitution, injunctive relief,
and attorney fees from literally thousands of small retailers on the basis of alleged violations of
a penal statute is not materially different from the bifurcated scheme of Penal Code section 308
itself. There is one important difference, however: This privately prosecuted UCL litigation has
none of the fundamental attributes of a “true” criminal proceeding—the assurance of detachment,
neutrality, and evenhandedness—that inhere in the idea of the public prosecutor and that sustain,
among the public at large and individual defendants, respect for law.


Because Penal Code section 308 is a penal statute with both criminal and civil “sides,” a citizen
suit under the UCL based upon it for comparable relief is not a private, civil analogue to a criminal
prosecution. Instead, it is a kind of private usurpation of a criminal enforcement power conferred
exclusively on a class of executive officers. The United States Supreme Court and this court have
articulated the core meaning of this quintessential executive function. The prosecutor has been
described as “the representative not of an ordinary party ... but of a sovereignty whose obligation
to govern impartially is as compelling as its obligation to govern at all; and whose interest ... in a
criminal prosecution is not that it shall win a case, but that justice shall be done.” (Berger v. United
States (1935) 295 U.S. 78, 88 [55 S.Ct. 629, 633, 79 L.Ed. 1314].) We have taken a like view,
stating that “[s]ociety also has an interest in both the reality and the appearance of impartiality
by its prosecuting officials.” (People v. Superior Court (Greer) (1977) 19 Cal.3d 255, 268 [137
Cal.Rptr. 476, 561 P.2d 1164].)


The central concern of the case law prohibiting private interests in criminal prosecutions is the
likelihood that bias may deflect the prosecutor's focus from the public interest. The Supreme Court
has said that a “scheme injecting a personal interest, financial or otherwise, into the enforcement
*595  process may bring irrelevant or impermissible factors into the prosecutorial decision and in
some contexts raise serious constitutional questions.” (Marshall v. Jerrico, Inc. (1980) 446 U.S.
238, 249 [100 S.Ct. 1610, 1617, 64 L.Ed.2d 182].) We recently relied on these same concerns,
ordering the recusal of a prosecutor in light of a conflict produced by payment of part of the cost of
the criminal investigation by the victim. (People v. Eubanks (1996) 14 Cal.4th 580 [59 Cal.Rptr.2d
200, 927 P.2d 310].) “[A] prosecutor may have a conflict,” we said, “if institutional arrangements
link [the office] too closely to a private party ... who in turn has a personal interest in the defendant's
prosecution and conviction.” (Id. at p. 596.) If private financial interests are “of [such] a nature
and magnitude” that they are “likely to put the prosecutor's discretionary decisionmaking within
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the influence or control of an interested party,” the prosecutor has a “disabling conflict” requiring
recusal. (Id. at p. 599.) A direct financial benefit as a result of the outcome of a proceeding is even
more offensive. (People ex rel. Clancy v. Superior Court (1985) 39 Cal.3d 740, 747-748, 750 [218
Cal.Rptr. 24, 705 P.2d 347] [prosecutor's contingent fee arrangement required disqualification; his
direct, personal interest was “antithetical to the [prosecutor's] standard of neutrality”].)


IV. A Jurisprudence of Abstention


The result the majority reaches is not compelled by law or logic. It can prevail only at the expense
of fairness and constitutional balance. Judges, however, possess an inherent power to restrain
their own precedents in light of perceptions that past constructions of legislation have produced
anomalous and harmful results, or that continuing expansive interpretations will impinge upon
constitutional prerogatives. All of these concerns are implicated here. Not only does this private
suit under the UCL threaten important interests of constitutional dimension, it is also inconsistent
with the Legislature's strategy to ban children's access to tobacco and the health threat posed
by its use. That strategy, embodied in Penal Code section 308 and the Stop Tobacco Access to
Kids Enforcement Act (Bus. & Prof. Code, §§ 22950-22959), is placed at risk by suits like this
one. Private UCL litigation based on Penal Code section 308 may impair coordinated, statewide
prosecution efforts, including the exercise of discretion under the divided penalty scheme of the
statute. This case is proof of the comment, made by the author of the Law Revision Commission's
report, that UCL litigation is like a Bosnian war zone: “Anyone may attack for any reason and it
appears that nobody can negotiate—not only are there factions, but it is unclear who has authority
to bind anyone to peace or a final resolution.” (Fellmeth, supra, 15 Cal. Regulatory L. Rptr. at
p. 2, original italics.)


It is equally evident that no means exists in these cases—short of an actual trial—to assure the
public that any of the small retailers that may already *596  have settled rather than pay the cost
of lawyers are factually guilty of having committed the underlying crime on which these suits rest.
Allegations in the record that plaintiff's counsel offered to forego even filing suit against individual
defendants in exchange for fees, testimony that counsel is compensated exclusively from such
fees, and evidence that he systematically offers to settle on terms that include attorney fees but
no legally binding relief are equally disturbing. They suggest the use of the UCL as a means of
generating attorney fees without any corresponding public benefit.


Any empathy for the result the majority reaches vanishes when the logistics of this suit are
considered: In order to obtain evidence of alleged unlawful activity, Stop Youth Addiction's
agents must induce minors to commit crimes—repeated violations of section 308—by purchasing
cigarettes. It thus appears from the record that Stop Youth Addiction and its attorney have filed
this and related UCL actions against thousands of retailers alleging violations of the same penal
law that Stop Youth Addiction has violated in obtaining evidence to support these suits. And while
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retailers may have done so inadvertently, Stop Youth Addiction has acted deliberately. The result
is so exquisitely ridiculous, it would confound Kafka. In a case that abounds with moral ironies,
the worse is this: The avenger may be guilty of the greater crime.


The utility of private UCL suits based on Penal Code section 308 is also problematic. Granting
injunctive relief against a few retailers—even a thousand—in a series of private unfair competition
suits is not likely to have a measurable impact on the availability of cigarettes to minors. Even if a
statewide flood of such private litigation were to succeed, it would raise the prospect of inconsistent
rulings where the need for uniform, statewide enforcement standards under executive control is
evident. Given the wide availability of cigarettes to children and the long-term health consequences
of their use, the kind and level of regulatory effort needed to combat the threat is an issue for
legislative and executive decisionmakers. The right answer implicates a calculus of costs versus
results, the optimal allocation of public resources, consistency of regulatory effort, suitability
of judicial enforcement, and a host of related issues. The fact the Legislature has adopted an
institutional framework for dealing with the problem undermines the utility of privately prosecuted
unfair competition suits as a statewide solution to a statewide medical and social problem. (See,
e.g., Crusader Ins. Co. v. Scottsdale Ins. Co. (1997) 54 Cal.App.4th 121, 137-138 [62 Cal.Rptr.2d
620].)


Although California courts have not yet developed the doctrine fully, the fundamentals of an
equitable jurisprudence of abstention in litigation *597  brought under the UCL exists under
both the California Constitution (art. III, § 3) and case law. As the cases summarized below
show, the Courts of Appeal have done an admirable job of reining in the UCL's potential for
adverse regulatory effects by declining to grant relief in appropriate cases. 2  Other California
decisions have recognized that so-called “prudential” standing considerations—those judicially
crafted limitations on a court's willingness to grant equitable relief—have a remedial component
that prevents the judiciary from intruding too deeply into matters allocated to coordinate branches.
(See, e.g., Smith v. Fair Employment & Housing Com. (1996) 12 Cal.4th 1143, 1188-1189 [51
Cal.Rptr.2d 700, 913 P.2d 909] (conc. opn. of Mosk, J.); Cornelius v. Los Angeles County etc.
Authority (1996) 49 Cal.App.4th 1761, 1779, fn. 8 [57 Cal.Rptr.2d 618].) In cases such as this,
where judicial constructions of the UCL have permitted self-appointed champions of the public
interest to roam unhindered over the breadth of our public law, California courts should exercise
their equitable powers of abstention in appropriate cases and decline to grant relief. Instead,
the majority chooses to speed us along the path to perdition, genially opting for the “worst of
all possible legal worlds: abuse of process ... extortionate nuisance lawsuits, ... confusion and
duplication of litigation resources and uncertain finality.” (Fellmeth, supra, 15 Cal. Regulatory L.
Rptr. at p. 11.) *598


2 See, e.g., Crusader Ins. Co. v. Scottsdale Ins. Co., supra, 54 Cal.App.4th at page 138
(“Institutional systems are ... in place to deal with the problem [raised in this UCL suit] ....
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There is no need or justification for the courts to interfere with the Legislature's efforts
to mold and implement public policy ... by extrapolating ... enactments into areas beyond
those specified ....”); Wolfe v. State Farm Fire & Casualty Ins. Co. (1996) 46 Cal.App.4th
554, 564-565 [53 Cal.Rptr.2d 878] (Assuming plaintiff could state a claim that defendants'
refusal to issue homeowners policies covering earthquake damage was an unfair business
practice, “that by itself does not permit unwarranted judicial intervention in an area of
complex economic policy. [Fn. omitted.]”); California Grocers Assn. v. Bank of America
(1994) 22 Cal.App.4th 205, 218 [27 Cal.Rptr.2d 396] (“ 'ad hoc decisions of the courts'
” in UCL suits are “an entirely inappropriate method of overseeing bank service fees”);
Samura v. Kaiser Foundation Health Plan, Inc. (1993) 17 Cal.App.4th 1284, 1301-1302
[22 Cal.Rptr.2d 20] (“[T]he courts cannot assume general regulatory powers over health
maintenance organizations through the guise of enforcing” the UCL); Diaz v. Kay-Dix Ranch
(1970) 9 Cal.App.3d 588, 599 [88 Cal.Rptr. 443] (Refusing to grant relief under the UCL on
the ground that “[i]t is more orderly, more effectual, less burdensome to the affected interests,
that the national government redeem its commitment.” “Thus the court of equity withholds
its aid.”); Cobos v. Mello-Dy Ranch (1971) 20 Cal.App.3d 947 [98 Cal.Rptr. 131] (same
ground, denying damages); Larez v. Oberti (1972) 23 Cal.App.3d 217, 221 [100 Cal.Rptr.
57] (declining to intervene under the UCL “by reason of certain considerations of expediency
and policy which control ... the exercise of equity jurisdiction”); People ex rel. Dept. of
Transportation v. Naegele Outdoor Advertising Co. (1985) 38 Cal.3d 509, 523 [213 Cal.Rptr.
247, 698 P.2d 150] (“[S]tate court injunctive relief under the theory of unfair competition
is inappropriate.” “The sound counsel of the Diaz decision ... mandates state abstention in
reliance upon federal enforcement in this case.”)


Conclusion


One need only read the daily newspapers to see how much easier it is to stall legislation than to
enact it; how much simpler to expand what exists than to contract it. Courts can take advantage of
this political infirmity by calling it “acquiescence.” The legislative problem is especially acute in
cases like this one, where change threatens the balance of advantage between two politically potent
and contentious groups—those who sue under the Law, and those who defend. Selling cigarettes to
minors is against the law and those guilty of it should be punished. The creation of a standardless,
limitless, attorney fees machine is not, however, the best way to accomplish that goal. The judicial
gloss given the UCL has changed, probably forever, the perception of the role of private attorneys
general. We simply cannot put this genie back into the old bottle. The Legislature at least has the
wherewithal to make a new bottle. Perhaps it will also have the political will. *599
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Court of Appeal, Fourth District, Division 1, California.


Thomas E. TROYK, Plaintiff and Respondent,
v.


FARMERS GROUP, INC. et al., Defendants and Appellants,
Prematic Service Corporation (California) et al., Movants.


No. D049983
|


March 10, 2009.
|


Certified for Partial Publication. *


|


Review Denied June 10, 2009. **


* Pursuant to California Rules of Court, rule 8.1110, this opinion is certified for publication
with the exception of part VIII.


** Baxter, Chin and Corrigan, JJ., are of the opinion that the petition should be granted.


Synopsis
Background: Insureds issued automobile insurance policies brought class action against
reciprocal or interinsurance exchange and its attorney-in-fact, alleging breach of contract and
violation of the Unfair Competition Law (UCL). The Superior Court, San Diego County, No.
GIC836844, Jay M. Bloom, J., entered summary judgment in favor of insureds. Defendants
appealed.


Holdings: The Court of Appeal, McDonald, J., held that:


[1] as a matter of first impression, the term “premium,” as used in statute requiring that an insurance
policy provide a statement of the premium, included a service charge imposed for payment in full
of the stated insurance premium for a one-month term policy;


[2] service charge portion of premium was not incorporated by reference into policy;
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[3] requirement that an insurance policy provide a statement of the premium is mandatory, and
does not permit substantial compliance;


[4] attorney-in-fact, as managing agent, could be found liable together with exchange;


[5] exchange and attorney-in-fact could be liable for restitution under UCL, even though service
charge portion of premium was paid to a separate billing agent;


[6] insured suffered “injury in fact” as a result of violation of disclosure requirement, thus
supporting a finding of UCL standing;


[7] fact question as to whether insured's injury in fact was caused by defendants' unfair competition,
as would support finding of UCL standing, precluded summary judgment on UCL claim; and


[8] fact question regarding causation precluded summary judgment on breach of contract claim.


Reversed and remanded with directions.


West Headnotes (60)


[1] Appeal and Error De novo review
After a motion for summary judgment has been granted by a trial court, an appellate
court reviews the record de novo, considering all the evidence set forth in the moving and
opposition papers except that to which objections have been made and sustained. West's
Ann.Cal.C.C.P. § 437c.


5 Cases that cite this headnote


[2] Summary Judgment Purpose
The purpose of the law of summary judgment is to provide courts with a mechanism to
cut through the parties' pleadings in order to determine whether, despite their allegations,
trial is in fact necessary to resolve their dispute. West's Ann.Cal.C.C.P. § 437c.


5 Cases that cite this headnote


[3] Summary Judgment Viability of Claim or Defense
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Plaintiff moving for summary judgment is not required to disprove any defense asserted
by the defendant as well as prove each element of his own cause of action; it is sufficient
for a plaintiff to prove each element of the cause of action. West's Ann.Cal.C.C.P. § 437c.


14 Cases that cite this headnote


[4] Appeal and Error Summary Judgment
Appeal and Error Review using standard applied below
On appellate review of an order granting or denying a motion for summary judgment,
appellate court exercises an independent assessment of the correctness of the trial court's
ruling, applying the same legal standard as the trial court in determining whether there are
any genuine issues of material fact or whether the moving party is entitled to judgment as
a matter of law. West's Ann.Cal.C.C.P. § 437c.


2 Cases that cite this headnote


[5] Appeal and Error Evidence or Other Material Not Considered Below
On appellate review of an order granting or denying a motion for summary judgment,
appellate court must examine only papers before the trial court when it considered the
motion, and not documents filed later. West's Ann.Cal.C.C.P. § 437c.


1 Case that cites this headnote


[6] Appeal and Error Summary Judgment
On appellate review of an order granting or denying a motion for summary judgment,
appellate court construes the moving party's affidavits strictly, construes the opponent's
affidavits liberally, and resolves doubts about the propriety of granting the motion in favor
of the party opposing it. West's Ann.Cal.C.C.P. § 437c.


4 Cases that cite this headnote


[7] Statutes Intent
Court's task in interpreting a statute is to ascertain and effectuate legislative intent.


[8] Statutes Language and intent, will, purpose, or policy
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In order to ascertain legislative intent, court interpreting a statute turns first to the words of
the statute themselves, recognizing that they generally provide the most reliable indicator
of legislative intent.


[9] Statutes Absence of Ambiguity;  Application of Clear or Unambiguous Statute or
Language
When the language of a statute is clear and unambiguous, and thus not reasonably
susceptible of more than one meaning, there is no need for construction, and courts should
not indulge in it.


[10] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
Courts are required to give effect to statutes according to the usual, ordinary import of the
language employed in framing them.


[11] Constitutional Law Judicial rewriting or revision
Statutes Departing from or varying language of statute
Statutes Absent terms;  silence;  omissions
It is the courts task to construe, not to amend, a statute; in the construction of a statute,
the office of the judge is simply to ascertain and declare what is in terms or in substance
contained therein, not to insert what has been omitted or omit what has been inserted.


[12] Constitutional Law Judicial rewriting or revision
Statutes Plain Language;  Plain, Ordinary, or Common Meaning
Courts may not, under the guise of statutory construction, rewrite the law or give the words
an effect different from the plain and direct import of the terms used.


[13] Insurance Automobile insurance
Insurer's failure to disclose in one-month term automobile insurance policy the additional
service charge that the insured would be required to pay to insurer's billing agent violated
statute requiring an insurance policy to state the premium. West's Ann.Cal.Ins.Code §
381(f).
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4 Cases that cite this headnote


[14] Insurance Amounts Payable
The term “premium,” as used in statute requiring that an insurance policy provide a
statement of the premium, included a service charge imposed for payment in full of the
stated insurance premium for a one-month term policy. West's Ann.Cal.Ins.Code § 381(f).


7 Cases that cite this headnote


[15] Insurance Amounts Payable
The meaning of “premium,” as used statute requiring that an insurance policy provide a
statement of the premium, is interpreted from the perspective of the consumer, i.e., the
insured. West's Ann.Cal.Ins.Code § 381(f).


1 Case that cites this headnote


[16] Insurance Amounts Payable
An insurance “premium,” as used in statute requiring that an insurance policy provide a
statement of the premium, includes not only the “net premium,” or actuarial cost of the risk
covered, i.e., expected amount of claims payments, but also the direct and indirect costs
associated with providing that insurance coverage and any profit or additional assessment
charged, e.g., “loading.” West's Ann.Cal.Ins.Code § 381(f).


2 Cases that cite this headnote


[17] Administrative Law and Procedure Insurance
Insurance Judicial remedies and review
Insurance Amounts Payable
Purported past practices and opinion letter of Department of Insurance (DOI) would not
control appellate court's de novo determination of the question of law on the meaning of the
term “premium,” as used in statute requiring that an insurance policy provide a statement
of the premium. West's Ann.Cal.Ins.Code § 381(f).


[18] Criminal Law Liberal or strict construction;  rule of lenity
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When language of a criminal statute is reasonably susceptible to two interpretations, the
“rule of lenity” ordinarily supports an interpretation of that language favorable to a party
who may be subject to criminal prosecution or penalties.


1 Case that cites this headnote


[19] Contracts Matters annexed or referred to as part of contract
A contract may validly include the provisions of a document not physically a part of the
basic contract, as it is the law that the parties may incorporate by reference into their
contract the terms of some other document; but each case must turn on its facts.


28 Cases that cite this headnote


[20] Contracts Matters annexed or referred to as part of contract
For the terms of another document to be incorporated into the document executed by the
parties, the reference must be clear and unequivocal, the reference must be called to the
attention of the other party and he must consent thereto, and the terms of the incorporated
document must be known or easily available to the contracting parties.


31 Cases that cite this headnote


[21] Contracts Matters annexed or referred to as part of contract
For the terms of another document to be incorporated into the document executed by the
parties, the contract need not recite that it “incorporates” another document, so long as it
guides the reader to the incorporated document.


30 Cases that cite this headnote


[22] Insurance Automobile insurance
Assuming doctrine of incorporation by reference applies in the context of statutory
requirement that an insurance policy provide a statement of the premium, automobile
insurance policy did not clearly and unequivocally refer to and incorporate service charge
portion of premium which was disclosed only in a separate premium payment agreement,
thus supporting determination that insurer failed to actually comply with premium
disclosure requirement; although policy declarations page contained vague and obtuse
references to the company providing billing services for insurer, such were insufficient
to clearly and unequivocally evidence an intent that the premium payment agreement,
including its disclosure of the service charge, or the billing company's monthly bills, be
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incorporated into the declarations page or other policy document. West's Ann.Cal.Ins.Code
§ 381(f).


7 Cases that cite this headnote


[23] Insurance Ambiguity, Uncertainty or Conflict
Any ambiguity or uncertainty in an insurance policy is to be resolved against the insurer.


[24] Insurance Amounts Payable
General rule of construction that contracts executed at the same time be considered and
construed together does not supersede the more specific statutory requirement for premium
disclosure in insurance policies. West's Ann.Cal.Ins.Code § 381(f).


[25] Statutes Actual, strict, substantial, practical, or technical compliance
“Substantial compliance” means actual compliance in respect to the substance essential to
every reasonable objective of the statute; where there is compliance as to all matters of
substance, technical deviations are not to be given the stature of noncompliance.


4 Cases that cite this headnote


[26] Statutes Actual, strict, substantial, practical, or technical compliance
Doctrine of “substantial compliance” gives effect to courts' preference for substance over
form, but it does not allow for an excuse to literal noncompliance in every situation.


5 Cases that cite this headnote


[27] Statutes Actual, strict, substantial, practical, or technical compliance
Doctrine of substantial compliance does not apply when a statute's requirements are
mandatory, instead of merely directory.


3 Cases that cite this headnote


[28] Statutes Mandatory or directory statutes
Statutes Actual, strict, substantial, practical, or technical compliance
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A mandatory statute is one that is essential to the promotion of the overall statutory design
and thus does not permit substantial compliance.


5 Cases that cite this headnote


[29] Insurance Amounts Payable
Statutory requirement that an insurance policy provide a statement of the premium is
mandatory, not merely directory, and thus does not permit substantial compliance. West's
Ann.Cal.Ins.Code § 381(f).


[30] Insurance Automobile insurance
Even if mandatory statutory requirement, that an insurance policy provide a statement of
the premium, were subject to substantial compliance, automobile insurance policy that
vaguely referenced billing company whose service charge was disclosed only in a separate
premium payment agreement was not in substantial compliance with premium disclosure
requirement. West's Ann.Cal.Ins.Code § 381(f).


2 Cases that cite this headnote


[31] Antitrust and Trade Regulation Insurance
Insurer's statutory violation for failing to state premium in insurance policy was an
unlawful business practice constituting unfair competition under the Unfair Competition
Law (UCL). West's Ann.Cal.Ins.Code § 381(f); West's Ann.Cal.Bus. & Prof.Code § 17200
et seq.


14 Cases that cite this headnote


[32] Antitrust and Trade Regulation Persons liable
Insurance Powers, duties, and liabilities
Attorney-in-fact for reciprocal or interinsurance exchange could be found liable together
with exchange for insurance exchange's violation of statutory requirement that an
insurance policy provide a statement of the premium, and for the Unfair Competition
Law (UCL) claim based on that violation; attorney-in-fact performed managerial,
underwriting, and administrative services for exchange, attorney-in-fact was formed to
render management services for exchange for which it received a percentage of premiums
paid by policyholders, and attorney-in-fact, as managing agent, was directly involved in
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drafting and executing policies. West's Ann.Cal.Ins.Code § 381(f); West's Ann.Cal.Bus.
& Prof.Code § 17200 et seq.


4 Cases that cite this headnote


[33] Antitrust and Trade Regulation Monetary Relief;  Damages
In the Unfair Competition Law (UCL) context, “restitution” means the return of money
to those persons from whom it was taken or who had an ownership interest in it. West's
Ann.Cal.Bus. & Prof.Code § 17203.


4 Cases that cite this headnote


[34] Antitrust and Trade Regulation Persons liable
Reciprocal or interinsurance exchange and its attorney-in-fact could be liable to insureds
for restitution under Unfair Competition Law (UCL) for their violation of statutory
requirement that an insurance policy provide a statement of the premium, even though
undisclosed service charge portion of automobile insurance premium was not paid to
exchange and its attorney-in-fact, but to a separate billing company; exchange and its
attorney-in-fact received a benefit from service charge payments, even though they did
not directly receive money, and billing company was acting as an agent for exchange
in billing in collecting premiums from policyholders. West's Ann.Cal.Ins.Code § 381(f);
West's Ann.Cal.Bus. & Prof.Code § 17203.


12 Cases that cite this headnote


[35] Antitrust and Trade Regulation Injunction
Antitrust and Trade Regulation Monetary Relief;  Damages
Through the Unfair Competition Law (UCL), a plaintiff may obtain restitution and/or
injunctive relief against unfair or unlawful practices in order to protect the public and
restore to the parties in interest money or property taken by means of unfair competition.
West's Ann.Cal.Bus. & Prof.Code § 17200 et seq.


27 Cases that cite this headnote


[36] Antitrust and Trade Regulation Grounds and Subjects
An Unfair Competition Law (UCL) action is an equitable action by means of which a
plaintiff may recover money or property obtained from the plaintiff or persons represented
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by the plaintiff through unfair or unlawful business practices. West's Ann.Cal.Bus. &
Prof.Code § 17200 et seq.


18 Cases that cite this headnote


[37] Equity Complete Relief
A court of equity may exercise the full range of its inherent powers in order to accomplish
complete justice between the parties, restoring if necessary the status quo ante as nearly
as may be achieved.


[38] Corporations and Business Organizations Reasons and Justifications
A corporate identity may be disregarded, and the “corporate veil” pierced, where an abuse
of the corporate privilege justifies holding the equitable ownership of a corporation liable
for the actions of the corporation.


16 Cases that cite this headnote


[39] Corporations and Business Organizations Justice and equity in general
Corporations and Business Organizations Fraud or illegal acts in general
Under the “alter ego doctrine,” when the corporate form is used to perpetuate a fraud,
circumvent a statute, or accomplish some other wrongful or inequitable purpose, the
courts will ignore the corporate entity and deem the corporation's acts to be those of
the persons or organizations actually controlling the corporation, in most instances the
equitable owners; the alter ego doctrine prevents individuals or other corporations from
misusing the corporate laws by the device of a sham corporate entity formed for the
purpose of committing fraud or other misdeeds.


21 Cases that cite this headnote


[40] Corporations and Business Organizations Justice and equity in general
Corporations and Business Organizations Alter ego in general
Two conditions must be met before the alter ego doctrine will be invoked: first, there must
be such a unity of interest and ownership between the corporation and its equitable owner
that the separate personalities of the corporation and the shareholder do not in reality exist,
and second, there must be an inequitable result if the acts in question are treated as those
of the corporation alone.
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26 Cases that cite this headnote


[41] Corporations and Business Organizations Single business enterprise
Alter ego liability is not limited to the parent-subsidiary corporate relationship; rather,
under the single enterprise rule, liability can also be found between sister or affiliated
companies.


15 Cases that cite this headnote


[42] Corporations and Business Organizations Separate Corporations;  Disregarding
Separate Entities
Corporations and Business Organizations Identity of directors, officers, or
shareholders
Factors for the trial court to consider in applying alter ego doctrine include the
commingling of funds and assets of the two entities, identical equitable ownership in the
two entities, use of the same offices and employees, disregard of corporate formalities,
identical directors and officers, and use of one as a mere shell or conduit for the affairs of
the other; no one characteristic governs, but the courts must look at all the circumstances
to determine whether the doctrine should be applied.


37 Cases that cite this headnote


[43] Antitrust and Trade Regulation Persons liable
Insurance Reciprocal or Cooperative Insurers
Insurance Powers, duties, and liabilities
Substantial evidence supported determination that reciprocal or interinsurance exchange,
its attorney-in-fact, and its billing agent acted as a single enterprise, warranting application
of alter ego doctrine to hold exchange and its attorney-in-fact liable for restitution under
Unfair Competition Law (UCL) for their violation of statutory requirement that an
insurance policy provide a statement of the premium, even though undisclosed service
charge portion of premium was not paid to exchange and its attorney-in-fact, but to
billing agent; exchange and billing agent were wholly-owned subsidiaries of attorney-in-
fact, attorney-in-fact designed scheme whereby it would indirectly receive service charge
revenue in addition to contractual compensation for acting as exchange's attorney-in-fact,
and attorney-in-fact effectively controlled actions of exchange and billing agent.


6 Cases that cite this headnote
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[44] Corporations and Business Organizations Justice and equity in general
The essence of the alter ego doctrine is that justice be done.


10 Cases that cite this headnote


[45] Action Persons entitled to sue
A litigant's standing to sue is a threshold issue to be resolved before the matter can be
reached on the merits.


8 Cases that cite this headnote


[46] Action Persons entitled to sue
Because elements for standing are not mere pleading requirements but rather an
indispensable part of the plaintiff's case, each element must be supported in the same way
as any other matter on which the plaintiff bears the burden of proof, i.e., with the manner
and degree of evidence required at the successive stages of the litigation.


6 Cases that cite this headnote


[47] Antitrust and Trade Regulation Persons Entitled to Sue or Seek Remedy
For an Unfair Competition Law (UCL) lawsuit to be allowed to continue, standing must
exist at all times until judgment is entered and not just on the date the complaint is filed.
West's Ann.Cal.Bus. & Prof.Code § 17204.


3 Cases that cite this headnote


[48] Action Persons entitled to sue
Because standing goes to the existence of a cause of action, lack of standing may be raised
by demurrer or at any time in the proceeding, including at trial or in an appeal.


12 Cases that cite this headnote


[49] Action Persons entitled to sue
Contentions based on a lack of standing involve jurisdictional challenges and may be
raised at any time in the proceeding.
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11 Cases that cite this headnote


[50] Appeal and Error Capacity or right to sue or defend
Claim that plaintiffs were without standing to bring claim under Unfair Competition Law
(UCL) could be raised for the first time on appeal. West's Ann.Cal.Bus. & Prof.Code §
17204.


36 Cases that cite this headnote


[51] Action Persons entitled to sue
Federal standing requires three elements: (1) an injury in fact; (2) causation; and (3)
likelihood that the injury will be redressed by a favorable decision.


5 Cases that cite this headnote


[52] Antitrust and Trade Regulation Persons Entitled to Sue or Seek Remedy
The “injury in fact” test for standing under Unfair Competition Law (UCL) requires more
than an injury to a cognizable interest; it requires that the party seeking review be himself
among the injured. West's Ann.Cal.Bus. & Prof.Code § 17204.


23 Cases that cite this headnote


[53] Antitrust and Trade Regulation Persons Entitled to Sue or Seek Remedy
An injury to a tangible property interest, such as money, generally satisfies the “injury
in fact” element for Unfair Competition Law (UCL) standing. West's Ann.Cal.Bus. &
Prof.Code § 17204.


45 Cases that cite this headnote


[54] Antitrust and Trade Regulation Private entities or individuals
Insured suffered “injury in fact” as a result of insurer's violation of statutory requirement
that an insurance policy provide a statement of the premium, thus supporting a finding
of standing to sue insurer under Unfair Competition Law (UCL); insured's payment of
money for service charges in addition to the premium stated in his policy was an invasion
of a legally protected interest. West's Ann.Cal.Bus. & Prof.Code § 17204.
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23 Cases that cite this headnote


[55] Antitrust and Trade Regulation Questions of law or fact
Summary Judgment Unfair trade practices and consumer protection
Genuine issue of material fact as to whether insured's injury in fact was caused by insurer's
failure to provide a statement of the premium in automobile insurance policy, as would
support a finding of standing to sue insurer under the Unfair Competition Law (UCL),
precluded grant of summary judgment to either party in insured's UCL action against
insurer. West's Ann.Cal.Ins.Code § 381(f); West's Ann.Cal.Bus. & Prof.Code § 17204.


1 Case that cites this headnote


[56] Negligence Substantial factor
For purposes of negligence actions, a substantial factor in causing harm is a factor that a
reasonable person would consider to have contributed to the harm; it must be more than a
remote or trivial factor, and it does not have to be the only cause of the harm.


4 Cases that cite this headnote


[57] Damages Mode of estimating damages in general
For the breach of an obligation arising from contract, the measure of damages is the amount
which will compensate the party aggrieved for all the detriment proximately caused
thereby, or which, in the ordinary course of things, would be likely to result therefrom.


6 Cases that cite this headnote


[58] Contracts Grounds of action
An essential element of a claim for breach of contract are damages resulting from the
breach.


81 Cases that cite this headnote


[59] Damages Natural and Probable Consequences of Breaches of Contract
Causation of damages in contract cases requires that the damages be proximately caused
by the defendant's breach.
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31 Cases that cite this headnote


[60] Insurance Questions of law or fact
Summary Judgment Automobile insurance
Genuine issue of material fact, as to whether insured's damages were caused by insurer's
failure to provide a statement of the premium in automobile insurance policy, precluded
summary judgment in favor of insured in insured's breach of contract action against insurer.
West's Ann.Cal.Ins.Code § 381(f).


Attorneys and Law Firms


**596  Coughlin Stoia Geller Rudman & Robbins, Timothy G. Blood, Pamela M. Parker, Kevin
K. Green and Leslie E. Hurst, San Diego, for Plaintiff and Respondent.
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Appellants.
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Opinion


McDONALD, J.


*1314  Plaintiff Thomas E. Troyk filed a class action against defendants Farmers Group, Inc.,
doing business as Farmers Underwriters Association (FGI), and Farmers Insurance Exchange
(FIE) (together Farmers) alleging causes of action for breach of contract and violation of Business
and Professions Code section 17200 (Unfair Competition Law, hereafter UCL). He alleged FIE
required him to pay a service charge for the payment of the premium for his automobile insurance
policy's one-month term and, because the service charge was not stated in his policy, FIE violated
the requirement of Insurance Code section 381, subdivision (f), 1  that “premium” be stated in an
insurance policy.


1 All further statutory references are to the Insurance Code unless otherwise specified.
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The trial court granted Troyk's request for class certification, granted Troyk's motion for summary
judgment, and denied Farmers' motion for summary judgment. The court then entered judgment
awarding Troyk and the other class members $115,556,827 for service charges paid by those
members.


On appeal, Farmers contend: (1) the trial court erred by interpreting the term “premium,” as
used in section 381, subdivision (f), to include the service charge imposed for payment in full of
the stated premium for the policy's one-month term; (2) even if the service charge is premium,
they complied, either actually (because of incorporation by reference to other documents) or
substantially, with section 381, subdivision (f)'s disclosure requirement; (3) the court erred by
concluding Troyk proved his breach of contract and UCL causes of action and by awarding the
class members full *1315  restitution for the service charges they paid; and (4) the judgment
violates their constitutional right to due process of law.


Following oral argument in this appeal, we requested, and have received and considered,
supplemental briefing by the parties on the issues whether: (1) Troyk had standing under Business
and Professions Code section 17204 to bring this action; and (2) the issue of standing was raised
in the trial court by Farmers and, if not, whether that issue has been waived.


Because we interpret the term “premium,” as used in section 381, subdivision (f), to include a
service charge imposed for the payment in full of the stated premium for an insurance policy's one-
month term, we conclude Farmers violated that statute's disclosure requirement. However, because
in moving for summary judgment Troyk did not show there is no triable issue on the element of
causation regarding his standing to prosecute the UCL cause of action, we conclude the trial court
erred by granting his motion for summary judgment.


FACTUAL AND PROCEDURAL BACKGROUND


FIE is a reciprocal or interinsurance exchange organized under California law (§ 1280 et seq.)
and is licensed to sell insurance in California and Nevada. FIE is owned by its subscribers, who
are deemed its insureds. (§ 1303 [“[E]ach subscriber shall be deemed an insured.”].) FGI is a
Nevada corporation, but not an **598  insurance company, and is the attorney-in-fact for FIE
and performs certain administrative services for FIE. Both FIE, as an insurer, and FGI, as its
attorney-in-fact, are “subject to and regulated by all of the provisions of [the Insurance Code],”
except as otherwise exempted. (§ 1281.) Prematic Service Corporation, a California corporation
(Prematic California), is a wholly-owned subsidiary of FGI. Prematic Service Corporation, a
Nevada corporation (Prematic Nevada), is a wholly-owned subsidiary of Prematic California. The
sole business of Prematic California and Prematic Nevada (together Prematic) is to handle monthly
billing for customers of FIE and other insurance companies by agreements with those customers.
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FIE offers automobile insurance with policy terms of either six months or one month. If an insured
chooses a six-month term, the premium is payable in either one lump-sum or two installments
(under FIE's Two–Pay Plan). If the insured chooses a one-month term, FIE in effect converts its
six-month policy into a one-month policy by issuing an endorsement called the “Monthly Payment
Agreement” (i.e., endorsement form No. E0022), which provides:


“In consideration of the premium deposit, we agree to the following:


*1316  “(1) The policy period is amended to one Calendar month. It will commence with the
effective date shown in the Declarations.


“(2) The policy shall continue in force for successive monthly periods if the premium is paid
when due. The premium is due no later than on the expiration date of the then current monthly
period.


“(3) The monthly premium shall be subject to future adjustment. Such adjustment will apply the
then current rate on the semi-annual or annual anniversary of the policy whichever is indicated
in the Declarations as applicable.


“This endorsement is part of your policy. It supersedes and controls anything to the contrary. It
is otherwise subject to all other terms of the policy.” (Italics added.)


However, to obtain a one-month, or monthly, term policy, FIE first requires that the insured enter
into an agreement with Prematic (Prematic Agreement), pursuant to which Prematic agrees to send
a monthly premium bill to the insured (requesting payment by check payable to Prematic) and, on
receipt of the premium payment and its service charge (e.g., $5 per payment), forward the insured's
payment to FIE (less Prematic's service charge). 2


2 FIE does not allow an insured to pay the stated premium for a one-month policy term directly
to FIE without a service charge. Rather, an insured can only obtain a one-month policy by
first complying with FIE's requirement to enter into the Prematic Agreement and paying the
monthly premium and the service charge to Prematic.


In 1991 Troyk purchased an automobile insurance policy from FIE, which policy has since been
continuously renewed. He chose to pay the stated premium monthly, rather than every six months,
and, accordingly, entered into the Prematic Agreement discussed above. FIE then issued to Troyk
its standard form six-month policy, but with the Monthly Payment Agreement endorsement (form
No. E0022) amending the six-month term to a one-month term. As renewed in 2005, the policy's
declarations page lists the total premium to be paid over the course of six months, but leaves blank
the space adjacent to the item “fees” and therefore does not include, either separately or as part of
the total premium, any statement of Prematic's service charges. Furthermore, adjacent to the item
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“Total” is typed “Prematic” (rather **599  than a dollar amount). The declarations page includes a
reference to the Monthly Payment Agreement endorsement (form No. E0022) and lists the number
assigned to Troyk's agreement with Prematic (i.e., “PREMATIC NO[.] A641249”). Since 1991,
Troyk has received monthly bills from Prematic for FIE's stated premiums and Prematic's service
charges, and has made payments to Prematic for the billed amounts (including its service charges).


*1317  In October 2004 Troyk filed the instant class action. In December, he filed the operative
first amended complaint alleging causes of action for breach of contract and violation of the UCL.
In particular, Troyk alleged he “has suffered an injury in fact and has lost money as a result of the
conduct alleged.” He further alleged:


“14. Farmers offers its personal lines automobile insurance policyholders two options for the
term of insurance coverage. Under the first option, Farmers offers insurance coverage for a term
of six months. Under the second option, Farmers offers insurance coverage for a term of one
month.


“15. Regardless of whether the term of coverage is for one month or six months, the premium
Farmers asserts it charges is the same for otherwise identical coverage and risk. That is, the
premium Farmers states in its insurance policy is the same per month regardless of the length
of the term.


“16. In fact, regardless of whether an insured chooses a six month term or one month term,
Farmers uses the same policy and the same Declarations page, which lists the same premium
amount for a six month period. If the insured desires a monthly term, Farmers adds an
endorsement to the policy, which modifies the policy from six months to one month, for a
premium that is one-sixth the premium for a six month term. The endorsement states that ‘[t]he
policy period is amended to one Calendar month.’ ...


“17. Although the Declarations page states the total amount of premium, Farmers nonetheless
charges policyholders who purchase insurance by the month additional premium which it
euphemistically refers to as a ‘service charge.’ The service charge is not included anywhere in
the policy, but is nonetheless added in addition to the premium stated in the policy.


“18. [Troyk] has purchased automobile insurance from Farmers.... The Declarations page of the
policy period beginning on May 25, 2004 states that the premium for the policy for six months
is $345.40.


“19. [Troyk] did not buy six months of insurance coverage. Instead, [he] bought insurance for
a one month term. Like all policyholders who purchase a Farmers policy in one month terms,
[his] policy contains the endorsement which states that ‘[t]he policy period is amended to one
Calendar month.’
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“20. Instead of charging [Troyk] one-sixth of the six month premium quoted on the Declarations
page, Farmers improperly charged [him] an additional monthly premium of $5.00.


*1318  “21. [Troyk's] payments with respect to his Farmers' policy [were] paid to Prematic
Service Corporation, which is a corporate affiliate of Farmers. Prematic Service Corporation,
in collecting payments from Farmers' policyholders, acts as the agent of Farmers.”


Troyk's complaint sought injunctive relief against Farmers and full restitution from Farmers of the
service charges paid by members of the class and the general public.


**600  The trial court granted Troyk's motion for class certification, certifying a class of those
persons in California and Nevada who, between October 6, 2000, and August 26, 2005, purchased
and paid for insurance policies from Farmers on a monthly basis and incurred service charges in
addition to the premiums specified in their policies. It was apparently determined there are about
975,000 members in the certified class.


In August 2005 Prematic filed a motion to intervene in the action. The trial court denied the motion,
finding the motion was untimely filed and FGI and Prematic had the same interest in the service
charges. It also stated that it appeared Prematic's interests were being adequately represented by
FGI.


In September, Troyk filed a motion for summary judgment or, in the alternative, summary
adjudication of issues. Farmers also filed a motion for summary judgment.


On June 20, 2006, the trial court granted Troyk's motion for summary judgment and denied
Farmers' motion. The court stated:


“When policyholders obtain car insurance through FIE, they have three payment options. They
can (1) pay 100% up front; (2) pay 50% up front and 50% in 60 days; or (3) make payments
monthly through a service offered by non-party Prematic Service Corporation. [Citations.] If the
customer pays 100% up front, there is no ‘service charge.’ If the customer makes two payments
of 50%, FIE charges a ‘service charge.’ [Citation.]


“However, if the policyholder chooses to make monthly payments, information is sent from
FIE's agent to Prematic, [which] sets up a Prematic billing account. [Citations.] The policyholder
is required to enter into an agreement with Prematic to make the monthly payments to Prematic,
along with a ‘service charge’ for administering the plan. [Citations.] Prematic in turn forwards
the payment to the insurer. [Citation.] The policy is amended from a six month to a one month
policy. [Citations.] Prematic may terminate the agreement if the policyholder fails to make
timely payments to Prematic. [Citation.]
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“The insurance policy must provide a statement of the premium. (Ins.Code [,] § 381(f)[.] ) It is
a misdemeanor for any insurer to issue a policy in violation of § 381(f). (Ins.Code[,] § 383[.] )


*1319  “ ‘Premium’ in the law of insurance means the amount paid to the company for
insurance. It is the sum which the insured is required to pay. [Citation.] The gross premium
consists of two elements: the net premium and the loading. The net premium is the expected
level of claims payments. The loading is added to the net premium to cover the expenses of the
company and usually includes the administrative costs of the insurer and an element of profit.
[Citation.] Thus, the ‘service charge’ paid by policyholders to Prematic is a premium under
Ins.Code § 381(f) and should be disclosed as such on the declarations page....”


Accordingly, the trial court found Farmers breached the insurance contract with the class members
and also engaged in an unlawful business practice under the UCL by imposing the service charge
undisclosed in the policy. It rejected Farmers' argument that they were not liable for service charges
collected by Prematic, finding both FGI and Prematic are agents of FIE. It further found that
although “Prematic is ostensibly performing FGI's duties as FIE's attorney in fact, in reality it
appears FGI is still performing those duties.” The court also stated: “FIE and its agent and attorney
in fact, FGI, must comply with **601  [I]nsurance [C]ode provisions, such as § 381(f). (Ins.Code
[,] § 1281[.] ) The premiums are collected by FIE's agents, FGI and Prematic. FIE could not
provide insurance without its agents. What the agent receives, in legal effect[,] the insurer receives.
[Citation.] Thus, FIE, FGI and Prematic are operating as a single enterprise to transact the business
of insurance. Therefore, both FIE and FGI are liable for the [I]nsurance [C]ode violations, contract
breaches and unfair business practices.” The court concluded: “[S]ummary judgment is granted in
favor of plaintiffs and [Farmers'] motion for summary judgment is denied. [Farmers] are liable for
the premium amounts paid in excess of the premium stated on the declarations page of the class
members' insurance contracts.” The court found Farmers must pay restitution in the full amount
of the service charges unlawfully acquired by Farmers from the class members during the class
period.


The parties subsequently stipulated that the aggregate amount of service charges collected by
Farmers (through Prematic) from the class members during the class period was $115,556,827.


On August 21, 2006, the trial court entered judgment for Troyk, as the class representative of
the certified class, against FGI and FIE in the amount of $115,556,827. It retained jurisdiction
“to determine and oversee an award distribution plan.” The court subsequently issued an order
awarding Troyk prejudgment interest and then interlineated its judgment to provide for an award
of $21,655,032 in prejudgment interest.


*1320  On September 14, Farmers and Prematic each filed motions to set aside or vacate the
judgment. The trial court denied the motions.
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Farmers and Prematic each timely filed notices of appeal. 3


3 We separately address Prematic's appeal in part VIII, post.


DISCUSSION


I


Summary Judgment Standard of Review


[1]  [2]  “[A]fter a motion for summary judgment has been granted [by a trial court], [an appellate
court] review[s] the record de novo, considering all the evidence set forth in the moving and
opposition papers except that to which objections have been made and sustained. [Citations.]” (Guz
v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 334, 100 Cal.Rptr.2d 352, 8 P.3d 1089; Saelzler
v. Advanced Group 400 (2001) 25 Cal.4th 763, 767, 107 Cal.Rptr.2d 617, 23 P.3d 1143.) “The
purpose of the law of summary judgment is to provide courts with a mechanism to cut through the
parties' pleadings in order to determine whether, despite their allegations, trial is in fact necessary
to resolve their dispute. [Citation.]” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843,
107 Cal.Rptr.2d 841, 24 P.3d 493 (Aguilar ).)


[3]  Aguilar clarified the standards that apply to summary judgment motions under Code of Civil
Procedure section 437c. (Aguilar, supra, 25 Cal.4th at pp. 843–857, 107 Cal.Rptr.2d 841, 24 P.3d
493.) Generally, if all the papers submitted by the parties show there is no triable issue of material
fact and the “moving party is entitled to a judgment as a matter of law” (Code Civ. Proc., §
437c, subd. (c)), the court must grant the motion for summary judgment. (Aguilar, at p. 843, 107
Cal.Rptr.2d 841, 24 P.3d 493.) Code of Civil Procedure section 437c, subdivision (p)(1), states:


**602  “A plaintiff or cross-complainant has met his or her burden of showing that there is no
defense to a cause of action if that party has proved each element of the cause of action entitling
the party to judgment on that cause of action. Once the plaintiff or cross-complainant has met
that burden, the burden shifts to the defendant or cross-defendant to show that a triable issue of
one or more material facts exists as to that cause of action or a defense thereto. The defendant
or cross-defendant may not rely upon the mere allegations or denials of its pleadings to show
that a triable issue of material fact exists but, instead, shall set forth the specific facts showing
that a triable issue of material fact exists as to that cause of action or a defense thereto.”
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Aguilar made the following observations:


*1321  “First, and generally, from commencement to conclusion, the party moving for summary
judgment bears the burden of persuasion that there is no triable issue of material fact and that
he is entitled to judgment as a matter of law.... There is a triable issue of material fact if, and
only if, the evidence would allow a reasonable trier of fact to find the underlying fact in favor
of the party opposing the motion in accordance with the applicable standard of proof....


“Second, and generally, the party moving for summary judgment bears an initial burden of
production to make a prima facie showing of the nonexistence of any triable issue of material
fact; if he carries his burden of production, he causes a shift, and the opposing party is then
subjected to a burden of production of his own to make a prima facie showing of the existence
of a triable issue of material fact.... A prima facie showing is one that is sufficient to support
the position of the party in question....


“Third, and generally, how the parties moving for, and opposing, summary judgment may each
carry their burden of persuasion and/or production depends on which would bear what burden
of proof at trial.... [I]f a plaintiff who would bear the burden of proof by a preponderance of
evidence at trial moves for summary judgment, he must present evidence that would require a
reasonable trier of fact to find any underlying material fact more likely than not—otherwise, he
would not be entitled to judgment as a matter of law, but would have to present his evidence to
a trier of fact.” (Id. at pp. 850–851, 107 Cal.Rptr.2d 841, 24 P.3d 493, fns. & citation omitted.)


Summary judgment law in California “no longer requires a plaintiff moving for summary judgment
to disprove any defense asserted by the defendant as well as prove each element of his own cause
of action.” (Id. at p. 853, 107 Cal.Rptr.2d 841, 24 P.3d 493.) It is sufficient for a plaintiff to prove
each element of the cause of action. (Ibid.) Aguilar stated:


“To speak broadly, all of the foregoing discussion of summary judgment law in this state, like
that of its federal counterpart, may be reduced to, and justified by, a single proposition: If a
party moving for summary judgment in any action ... would prevail at trial without submission
of any issue of material fact to a trier of fact for determination, then he should prevail on
summary judgment. In such a case, ... the ‘court should grant’ the motion ‘and avoid a ... trial’
rendered ‘useless' by nonsuit or directed verdict or similar device. [Citations.]” (Id. at p. 855,
107 Cal.Rptr.2d 841, 24 P.3d 493, italics added.)


[4]  [5]  [6]  On appellate review of an order granting or denying a motion for summary
judgment, “we exercise ‘an independent assessment of the correctness of the trial **603  court's
ruling, applying the same legal standard as the trial court in determining whether there are any
genuine issues of material fact or whether the moving party is entitled to judgment as a matter
of law.’ [Citation.] ‘The appellate court must examine only papers before the trial court when it
*1322  considered the motion, and not documents filed later. [Citation.] Moreover, we construe the
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moving party's affidavits strictly, construe the opponent's affidavits liberally, and resolve doubts
about the propriety of granting the motion in favor of the party opposing it.’ [Citations.]” (Seo v.
All–Makes Overhead Doors (2002) 97 Cal.App.4th 1193, 1201–1202, 119 Cal.Rptr.2d 160.)


II


The Meaning of the Term “Premium” as Used in Section 381, Subdivision (f)


Farmers contend the trial court erred by granting Troyk's motion for summary judgment and
denying their motion for summary judgment because the court erroneously concluded the term
“premium,” as used in section 381, subdivision (f), includes the service charge imposed for
payment of the stated premium for the one-month term.


A


Section 381, enacted in 1935, provides:


“A policy shall specify:


“(a) The parties between whom the contract is made.


“(b) The property or life insured.


“(c) The interest of the insured in property insured, if he is not the absolute owner thereof.


“(d) The risks insured against.


“(e) The period during which the insurance is to continue.


“(f) Either: [¶] (1) A statement of the premium, or [¶] (2) If the insurance is of a character where
the exact premium is only determinable upon the termination of the contract, a statement of the
basis and rates upon which the final premium is to be determined and paid.” (Italics added.) 4


4 In a related provision, section 383.5 states: “ ‘Document,’ as used in this section, means a
policy or a certificate evidencing insurance under a master policy. The policy or certificate
shall conform to Section 381 and shall segregate the premiums charged for each risk
insured against. The certificate, in lieu of specifying the risks insured against, may designate
them by name or by description. ‘Document’ also includes the applicable policy form and
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a subsequently issued declarations page conforming to Section 381 or an endorsement.
[¶] ... [¶] The purpose of this section is to prevent fraud or mistake in connection with the
transaction of insurance covering motor vehicles....”


Neither *1323  section 381 nor any other provision of the Insurance Code defines the term
“premium.” Furthermore, the parties have not cited, nor have we found, any case that interprets
the term “premium,” as used in section 381, subdivision (f), in the context of service charges
imposed for payment in full of the stated premium for insurance coverage for a one-month term.
Accordingly, we consider that question to be one of first impression.


[7]  [8]  [9]  [10]  [11]  [12]  “Our task in interpreting a statute ‘is to ascertain and effectuate
legislative intent. [Citations.]’ [Citation.] In order to do so, ‘[w]e turn first to the words of
the statute themselves, recognizing that “they generally provide the most reliable indicator of
legislative intent.” [Citations.] When the language of a statute is “clear and unambiguous” and
thus not reasonably susceptible of more than one meaning, “ ‘ “ ‘there is no need for construction,
and court should not indulge in it.’ ” ' ” [Citations.]' [Citation.]” **604  (People v. Leal (2004)
33 Cal.4th 999, 1007, 16 Cal.Rptr.3d 869, 94 P.3d 1071.) Alternatively stated, under the rules of
statutory construction, “[i]t is settled that ‘ “[w]e are required to give effect to statutes ‘according
to the usual, ordinary import of the language employed in framing them.’ [Citations.]” ' [Citation.]
Stated otherwise, ‘[w]hen statutory language is thus clear and unambiguous there is no need for
construction, and courts should not indulge in it.’ [Citations.] [¶] We have declined to follow the
plain meaning of a statute only when it would inevitably have frustrated the manifest purposes of
the legislation as a whole or led to absurd results. [Citations.]” (People v. Belleci (1979) 24 Cal.3d
879, 884, 157 Cal.Rptr. 503, 598 P.2d 473, superseded by constitutional amendment on another
ground as noted in People v. Moore (1988) 201 Cal.App.3d 877, 885, 247 Cal.Rptr. 353.) “It is
our task to construe, not to amend, the statute. ‘In the construction of a statute ... the office of the
judge is simply to ascertain and declare what is in terms or in substance contained therein, not to
insert what has been omitted or omit what has been inserted....’ [Citation.] We may not, under the
guise of construction, rewrite the law or give the words an effect different from the plain and direct
import of the terms used.” (California Fed. Savings & Loan Assn. v. City of Los Angeles (1995)
11 Cal.4th 342, 349, 45 Cal.Rptr.2d 279, 902 P.2d 297.)


B


[13]  [14]  [15]  Based on our independent interpretation of the relevant statutory language,
we conclude the clear and unambiguous meaning of the term “premium,” as used in section
381, subdivision (f), includes a service charge *1324  imposed for payment in full of the stated
insurance premium for a one-month term policy. As we stated in Interinsurance Exchange of the
Automobile Club v. Superior Court (2007) 148 Cal.App.4th 1218, 56 Cal.Rptr.3d 421 (Auto Club
), “[i]t is commonly understood that a premium is the amount paid for certain insurance for a
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certain period of coverage.” (Id. at p. 1230, 56 Cal.Rptr.3d 421, fn. omitted.) Because section 381
“presumably is a consumer protection statute” (id. at p. 1226, 56 Cal.Rptr.3d 421), the meaning
of “premium,” as used in section 381, subdivision (f), is interpreted from the perspective of the
consumer (i.e., the insured). In the circumstances of this case, Troyk and the other class members
were required to pay a service charge in addition to the stated premium to obtain and pay for a one-
month term of insurance coverage. 5  They could not obtain or pay for that one-month term policy
by paying only the premium stated on the declarations page or elsewhere in the policy. Therefore,
from the insureds' perspective in this case, “premium,” for purposes of section 381, subdivision
(f), is the total amount the insureds were required to pay to obtain insurance coverage for a one-
month term (i.e., the stated premium plus the service charge imposed for payment in full of that
stated premium). 6


5 Contrary to Farmers' assertion, the fact that Troyk and the other class members voluntarily
elected to pay their stated premiums each month, together with a service charge, does not
disprove that FIE required them to enter into the Prematic Agreement and pay the service
charges as a precondition to obtaining the one-month term policy provided for by the
Monthly Payment Agreement endorsement (form No. E0022), as discussed below.


6 Buss v. Superior Court (1997) 16 Cal.4th 35, 65 Cal.Rptr.2d 366, 939 P.2d 766, cited by
Farmers, does not show otherwise. Rather, in that factually inapposite case, the California
Supreme Court generally stated: “An insurance policy is a contract between an insurer and an
insured [citations], the insurer making promises, and the insured paying premiums, the one
in consideration for the other, against the risk of loss [citations].” (Id. at p. 45, 65 Cal.Rptr.2d
366, 939 P.2d 766.) Buss did not address the elements of premium, as used in section 381,
subdivision (f), or address the specific issue in this case. Accordingly, it does not persuade
us to reach a contrary conclusion.


**605  Because FIE required the insureds to pay those service charges to obtain a one-month term
policy, it is irrelevant that Prematic, instead of FIE, directly received that service charge. In any
event, as we discuss below, because Prematic was acting as FIE's agent in billing and collecting
from the insureds the stated premiums and required service charges and in forwarding the stated
premiums (less the service charges) to FIE, FIE is charged with constructive receipt of those service
charges for purposes of section 381, subdivision (f). 7


7 The fact that the service charge was not paid, or did not “inure,” to FIE does not show it is
not part of the premium, as used in section 381, subdivision (f).


Although it is not the determinative test for premium under section 381, subdivision (f),
consideration of this issue from an insurer's perspective provides additional support for our
conclusion that “premium” includes the stated premium plus any service charge required to obtain
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insurance coverage for a certain period (e.g., a one-month term policy). As Farmers represent
in *1325  their brief, the service charges were compensation “for the administrative services
associated with ... billing, collections, and forwarding of premium funds to [FIE].” Philip Moore,
Prematic's president, stated in his declaration: “FIE insureds who wish to pay for their coverage
on a monthly basis agree to pay Prematic a service fee in return for Prematic's performing the
additional tasks needed to facilitate payment of premiums on a monthly basis.”


Moore explained during his deposition that Prematic received the service charge “[f]or the expense
of sending—consolidating bills, for mailing bills to the customer, for receiving the premium
payment, and ... collecting the service fee and forwarding the premium payment to [FIE].”
Therefore, in this case the service charges were imposed solely to cover the administrative
expenses of creating and mailing monthly bills to insureds, receiving monthly payments, and
forwarding the stated premiums to FIE (less the service charges Prematic retained). Those
administrative expenses were necessarily incurred (albeit by Prematic) because FIE required its
insureds to pay their stated premiums, plus service charges, to Prematic to obtain a one-month
term policy. Had Prematic (or another agent) not performed those administrative services on
FIE's behalf, FIE presumably would have directly performed those services and received the
service charges. In that scenario, all of those administrative costs (i.e., billing and collection costs)
presumably would be included among the insurer's costs of providing insurance coverage for a
certain period of time (e.g., a one-month term).


[16]  From an insurer's perspective, the premium charged an insured for insurance coverage for a
certain period presumably includes, and generally exceeds, all costs associated with providing that
coverage. Therefore, an insurance premium includes not only the “net premium,” or actuarial cost
of the risk covered (i.e., expected amount of claims payments), but also the direct and indirect costs
associated with providing that insurance coverage and any profit or additional assessment charged
(e.g., “loading”). (Cf. Metropolitan Life Ins. Co. v. State Bd. of Equalization (1982) 32 Cal.3d
649, 660, 186 Cal.Rptr. 578, 652 P.2d 426 [discussing elements of “gross premiums” for insurance
company taxation **606  purposes].) 8  Because the direct administrative cost of creating and
mailing bills for and collecting payments for the premium charged for insurance coverage provided
for a certain policy period (e.g., a one-month term) is presumptively included among an insurer's
costs of providing insurance coverage, that cost is presumptively part of the premium charged by an
insurer for providing insurance coverage for a certain *1326  period. Accordingly, consideration
of premium from an insurer's perspective supports our conclusion that an insurer's requirement
that an insured pay a service charge for those administrative services, in addition to payment in
full of the stated premium, is necessarily included within the term “premium,” as used in section
381, subdivision (f). 9


8 Although we cite Metropolitan Life Ins. Co. v. State Bd. of Equalization, supra, 32 Cal.3d
649, 186 Cal.Rptr. 578, 652 P.2d 426 for purposes of analogy, we do not (unlike the trial
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court in this case) rely on that case as support for our conclusion that the term “premium,” as
used in section 381, subdivision (f), includes a service charge an insurer requires an insured
to pay in addition to the stated premium for a certain period of coverage.


9 The apparent separate meanings of the terms “premium” and “service fees” in section
1153, subdivision (b), cited by Farmers regarding qualification of newly formed insurance
companies, does not require, or persuade us to reach, a different conclusion.


C


The service charges FIE required Troyk and the other class members to pay were not imposed
for the privilege of paying the premium for a six-month term policy in monthly installments or
otherwise over time. Rather, as shown by the Monthly Payment Agreement endorsement (form No.
E0022), the policy issued to the class members was for a one-month term, not a six-month term.
Although FIE initially offered Troyk (and presumably the other class members) a six-month term
policy that would not require payment of a service charge were the stated six-month premium paid
in full, FIE also offered Troyk and the other class members the option to pay their premium on a
monthly basis on the condition that they enter into the Prematic Agreement with, and pay a service
charge to, Prematic for the payment of monthly premiums. On election of that monthly option, FIE
issued the Monthly Payment Agreement endorsement (form No. E0022), amending the term of the
policy from six months to one month. Therefore, the end result was that the class members did not
have an FIE policy for a six-month term for which they paid monthly installments toward a six-
month premium, but instead they had a one-month term for which they paid the stated premium
in full (in addition to the service charge). The fact the Monthly Payment Agreement provided that
class members had the right to extend the term of the one-month policy “for successive monthly
periods if the premium is paid when due” supports, rather than weighs against, our conclusion.
That language shows “the premium” is payable for the policy's one-month term. That agreement
also provided: “The premium is due no later than on the expiration date of the then current monthly
period.” (Italics added.) That language likewise shows “the premium” is payable for the policy's
one-month term. Furthermore, we note the Monthly Payment Agreement does not use the term
“installment” or any other language that would suggest an insured will be paying each month only
part of a greater premium for a period of coverage longer than one month (e.g., six months).


*1327  We conclude neither the Monthly Payment Agreement nor any of the other **607  policy
documents are reasonably susceptible of the interpretation proposed by Farmers. 10  Rather, the
policy documents are reasonably susceptible of only one interpretation—that each class member
had a policy for a one-month, and not a six-month, term. Farmers' various machinations or devices
(e.g., initially offering the class members a six-month term policy and then requiring them to enter
into the Prematic Agreement with, and pay service charges to, Prematic to obtain a one-month
term policy) do not obscure the fact the class members ultimately obtained a one-month term
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policy (albeit renewable monthly) for which FIE required them to pay a service charge (albeit to
Prematic) in addition to making payment in full of the stated premium for that one-month term.
Therefore, the policy documents support our conclusion that in the circumstances of this case the
term “premium,” for purposes of section 381, subdivision (f), is the amount the class members
were required to pay for insurance coverage for a one-month term (i.e., the stated premium plus
the service charge imposed for payment in full of that stated premium). Accordingly, we are not
persuaded by Farmers' assertion that the plain meaning of the policy documents is class members
paid monthly installments of premium for which monthly service charges were imposed.


10 We disagree with Farmers' assertion that “Troyk agreed to pay FIE a premium to secure
insurance for a six-month term.” Rather, as shown by the Monthly Payment Agreement,
Troyk agreed to pay FIE a premium for a one-month term (albeit a renewable monthly term).


D


None of the cases or other authorities cited by Farmers persuade us the term “premium,” as used in
section 381, subdivision (f), does not include a service charge imposed for payment in full of the
stated premium for a period of coverage (e.g., a one-month term). Contrary to Farmers' assertion,
Auto Club is factually inapposite and does not support Farmers' position. In that case, the class
members elected to pay the premiums for their one-year term policies in monthly installments,
subject to additional charges for interest on the unpaid premium balance. (Auto Club, supra, 148
Cal.App.4th at p. 1222, 56 Cal.Rptr.3d 421.) We held: “[T]he plain and ordinary meaning of the
term ‘premium,’ as used in section 381, subdivision (f), does not include interest charged for
the time value of money for utilizing the option of making payments of the annual premium in
installments....” 11  *1328  (Auto Club, supra, 148 Cal.App.4th at p. 1237, 56 Cal.Rptr.3d 421,
italics added, fn. omitted.) Because in the instant case the class members paid service charges
for payment in full of the premiums due for their one-month term policies, this case, unlike Auto
Club, does not involve either payment of premium in installments over the period of coverage or
any interest charged for the time value of money for making payments in installments. **608
Accordingly, neither our holding nor our underlying reasoning in Auto Club provides support for
Farmers' contention. 12


11 In an introductory paragraph in Auto Club, we stated: “Because we conclude the term
‘premium,’ as used in section 381, subdivision (f), does not include charges imposed for
making payments of the annual premium in installments, [the insurer] did not violate that
statute....” (Auto Club, supra, 148 Cal.App.4th at p. 1221, 56 Cal.Rptr.3d 421.) Because of
the factual context of Auto Club, that generalized statement should be interpreted narrowly to
apply only to interest charged for the time value of money because of an insured's election of
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an option to pay the premium for a certain period of coverage in installments over time. We
did not address whether, much less conclude that, all charges, termed “service” or otherwise,
imposed for the payment of a premium for a certain period of coverage in installments over
time are not “premium,” as used in section 381, subdivision (f).


12 Contrary to Farmers' assertion, our analysis in Auto Club regarding interest charged for the
time value of money to compensate for an insurer's lost investment income does not apply
with equal force to the service charges imposed by FIE in this case for the administrative
services of billing and collecting the premiums for the class members' one-month term
policies.


Similarly, we conclude the cases Farmers cite from other jurisdictions are also factually inapposite
and do not support their position. (See, e.g., Blanchard v. Allstate Ins. Co. (La.App.2000) 774
So.2d 1002; Cacamo v. Liberty Mut. Fire Ins. Co. (La.App.2004) 885 So.2d 1248; Nakashima v.
State Farm Mut. Auto. Ins. Co. (App.2007) 141 N.M. 239, 153 P.3d 664.) Unlike the instant case,
all of those cases involved true installment payments of premium.


[17]  We also are not persuaded to reach a different conclusion because of the State of California
Department of Insurance's (DOI) purported longstanding administrative practice regarding
monthly installment service charges. In particular, Farmers submitted the declaration of Milo
Pearson in support of their motion for summary judgment. In his declaration, Pearson, a former
DOI deputy commissioner, explained that, after the passage of Proposition 103 in 1988, the DOI
treated monthly service charges as separate from premiums for purposes of automobile insurance
rate approval. Assuming arguendo Pearson's declaration accurately describes DOI's past practices,
we nevertheless are not persuaded to reach a different conclusion in this case because that purported
past practice of the DOI involved service charges for true installment payments of premium over
time, unlike the charges in this case. Furthermore, that purported past practice involved DOI
rate approval, which involves a different purpose than the consumer protection policy disclosures
required by section 381. In any event, the DOI's purported past practices do not control our de novo
determination of the question of law on the meaning of the term “premium,” as used in section
381, subdivision (f).


Similarly, we do not rely on the DOI's opinion letter dated April 25, 2006, which Troyk cites, in
reaching our conclusion on the meaning of the term “premium,” as used in section 381, subdivision
(f). We discussed that opinion letter in Auto Club and concluded we were not bound by the
DOI's *1329  administrative interpretation of statutory language, which is a question of law
for our independent determination. (Auto Club, supra, 148 Cal.App.4th at pp. 1235–1237, 56
Cal.Rptr.3d 421.) Furthermore, as we stated in Auto Club, “because the DOI has not issued a
formal regulation or had a long-standing opinion on that question ..., we do not defer to the DOI's
opinion. [Citations.]” (Id. at p. 1236, 56 Cal.Rptr.3d 421.) Rather than restating our reasoning for
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not relying on the DOI's opinion letter, we incorporate herein the reasoning we expressed in Auto
Club. (Id. at pp. 1235–1237, 56 Cal.Rptr.3d 421.)


Also, as in Auto Club, we do not rely on the taxation cases cited by Troyk and relied on by the
trial court. (See, e.g., Metropolitan Life Ins. Co. v. State Bd. of Equalization, supra, 32 Cal.3d 649,
186 Cal.Rptr. 578, 652 P.2d 426; Allstate Ins. Co. v. State Board of Equal. (1959) 169 Cal.App.2d
165, 336 P.2d 961; Interinsurance Exchange v. State Bd. of Equalization (1984) 156 Cal.App.3d
606, 203 Cal.Rptr. 74.) Because those cases involve **609  the interpretation of the term “gross
premiums” for purposes of insurance company taxation and are otherwise factually inapposite,
we do not rely on those taxation cases in interpreting the meaning of the term “premium,” as
used in section 381, subdivision (f). (Auto Club, supra, 148 Cal.App.4th at pp. 1232–1234, 56
Cal.Rptr.3d 421.) Similarly, although Troyk cites two California Attorney General opinions in
support of his position, “both opinions related to the definition of ‘gross premiums' in the context
of insurance company taxation. (See 9 Ops.Cal.Atty.Gen. 257 (1947); 58 Ops.Cal.Atty.Gen. 768
(1975).) Therefore, those opinions are factually and legally inapposite....” (Auto Club, at p. 1235,
56 Cal.Rptr.3d 421.) Accordingly, we do not rely on those opinions in interpreting the meaning of
the term “premium,” as used in section 381, subdivision (f).


E


[18]  Contrary to Farmers' assertion, the “rule of lenity” does not apply in this case. When language
of a criminal statute is reasonably susceptible of two interpretations, the rule of lenity ordinarily
supports an interpretation of that language favorable to a party who may be subject to criminal
prosecution or penalties. (See, e.g., Harrott v. County of Kings (2001) 25 Cal.4th 1138, 1154, 108
Cal.Rptr.2d 445, 25 P.3d 649; People v. Garcia (1999) 21 Cal.4th 1, 10–11, 87 Cal.Rptr.2d 114,
980 P.2d 829; People ex rel. Lungren v. Superior Court (1996) 14 Cal.4th 294, 312, 58 Cal.Rptr.2d
855, 926 P.2d 1042; People v. Overstreet (1986) 42 Cal.3d 891, 896, 231 Cal.Rptr. 213, 726 P.2d
1288.) Farmers argue that because section 383 subjects FIE (and possibly FGI) to potential criminal
prosecution or penalties for violation of section 381, subdivision (f), the rule of lenity applies in this
case. Section 383 provides: “It is a misdemeanor: [¶] (a) For any insurer, or any agent of any insurer,
to issue a policy in violation of the requirements of subdivision (f) of section 381....” However,
because the meaning of the term *1330  “premium,” as used in section 381, subdivision (f), is clear
and unambiguous and not reasonably susceptible to the interpretation proposed by Farmers, as
discussed above, there is no ambiguity in section 381's language that would require us to consider
the rule of lenity. (Auto Club, supra, 148 Cal.App.4th at p. 1237, fn. 15, 56 Cal.Rptr.3d 421;
Garcia, at pp. 10–11, 87 Cal.Rptr.2d 114, 980 P.2d 829; Lungren, at p. 312, 58 Cal.Rptr.2d 855,
926 P.2d 1042; Overstreet, at p. 896, 231 Cal.Rptr. 213, 726 P.2d 1288.) In any event, because the
two possible interpretations cited by Farmers do not “stand in relative equipoise” on consideration
of the legislative intent of consumer protection underlying section 381, subdivision (f), the rule
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of lenity would not apply to require adoption of the interpretation proposed by Farmers. (People
v. Jones (1988) 46 Cal.3d 585, 599, 250 Cal.Rptr. 635, 758 P.2d 1165; People v. Avery (2002) 27
Cal.4th 49, 58, 115 Cal.Rptr.2d 403, 38 P.3d 1.)


F


Our interpretation of the term “premium,” as used in section 381, subdivision (f), does not
necessarily conflict with other provisions of the Insurance Code. Although Farmers cite various
Insurance Code provisions (i.e., §§ 383.5, 480, 481, 1153, subd. (b), 1861.02, subd. (a)), they do
not persuade us those provisions both have the same legislative purpose as section 381, subdivision
(f), and use the term “premium” in a manner necessarily inconsistent with our interpretation of
that term as used in section 381, subdivision (f). Therefore, the general rule favoring consistent
interpretation of a term used throughout a code does not apply. **610  (Hassan v. Mercy American
River Hospital (2003) 31 Cal.4th 709, 716, 3 Cal.Rptr.3d 623, 74 P.3d 726; People v. Roberge
(2003) 29 Cal.4th 979, 987, 129 Cal.Rptr.2d 861, 62 P.3d 97.)


III


Compliance with Section 381, Subdivision (f )


Farmers contend that, even if the service charge imposed in this case is premium required to be
disclosed in the policy, FIE complied, either actually (because of incorporation by reference to
other documents) or substantially, with section 381, subdivision (f)'s disclosure requirement.


A


Farmers argue FIE actually complied with section 381, subdivision (f)'s requirement that the
service charge, as part of premium, be disclosed in the policy because the policies FIE issued to
Troyk and the other class members incorporated by reference other documents that disclosed the
service charge. *1331  Therefore, although the policies on their face did not expressly disclose
the service charge, the policies' reference to other documents that did, in fact, expressly disclose
the service charge resulted in actual compliance with section 381, subdivision (f)'s disclosure
requirement.


[19]  [20]  [21]  “A contract may validly include the provisions of a document not physically a
part of the basic contract.... ‘It is, of course, the law that the parties may incorporate by reference
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into their contract the terms of some other document. [Citations.] But each case must turn on
its facts. [Citation.] For the terms of another document to be incorporated into the document
executed by the parties the reference must be clear and unequivocal, the reference must be called
to the attention of the other party and he must consent thereto, and the terms of the incorporated
document must be known or easily available to the contracting parties.’ ” (Williams Constr. Co. v.
Standard–Pacific Corp. (1967) 254 Cal.App.2d 442, 454, 61 Cal.Rptr. 912.) “The contract need not
recite that it ‘incorporates' another document, so long as it ‘guide[s] the reader to the incorporated
document.’ [Citations.]” (Shaw v. Regents of University of California (1997) 58 Cal.App.4th 44,
54, 67 Cal.Rptr.2d 850.)


[22]  [23]  [24]  Assuming arguendo that the doctrine of incorporation by reference can apply in
the context of the insurance policy disclosures required by section 381 (and we have our doubts
that it can), we nevertheless conclude the policies in this case did not clearly and unequivocally
refer to and incorporate the service charge (i.e., part of premium) disclosed only in the Prematic
Agreement and Prematic's bills. 13  Farmers argue the doctrine of incorporation by reference
applies in this case because FIE's declarations page “guided” Troyk and the class members to the
Prematic Agreement and Prematic's monthly bills, both of which fully disclosed the service charge.
Our review of Troyk's declarations **611  page (which presumably also represents the class
members' declarations pages) shows it contains only two references to Prematic: (1) “PREMATIC
NO[.] A641249” appears below the section listing the policy number and effective period of
coverage; and (2) “PREMATIC” appears in the “policy activity” section adjacent to the *1332
word “Total.” 14  Although the declarations page contained those truncated, vague and obtuse
references to “Prematic,” we conclude they were insufficient to clearly and unequivocally evidence
an intent that the Prematic Agreement (including its disclosure of the service charge), or Prematic's
monthly bills, be incorporated into the declarations page or other policy document. (Williams
Constr. Co. v. Standard–Pacific Corp., supra, 254 Cal.App.2d at p. 454, 61 Cal.Rptr. 912; cf. Fogel
v. Farmers Group, Inc. (2008) 160 Cal.App.4th 1403, 1420, 74 Cal.Rptr.3d 61 [policy's reference
to a power of attorney did not incorporate by reference the subscription agreement naming FGI
as the subscribers/insureds' attorney-in-fact].) Furthermore, “any ambiguity or uncertainty in an
insurance policy is to be resolved against the insurer.” (Continental Cas. Co. v. Phoenix Constr.
Co. (1956) 46 Cal.2d 423, 437, 296 P.2d 801.) To the extent the references in the declarations page
were ambiguous or uncertain regarding incorporation of the Prematic Agreement and Prematic's
bills, we resolve that ambiguity or uncertainty against FIE. (Ibid.) Accordingly, we reject Farmers'
assertion that the policy actually disclosed the service charge by incorporating by reference the
Prematic Agreement and Prematic's bills. 15


13 Although we need not, and do not, decide whether incorporation by reference to a nonpolicy
document can be sufficient to comply with section 381, subdivision (f), we doubt the
legislative purpose of that statute would be satisfied were premium, or part of premium,
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be stated only in a nonpolicy document. As stated above, section 381, subdivision (f), is
a consumer protection statute requiring disclosure of premium in a policy: “A policy shall
specify: [¶] ... (f) [¶] ... (1) A statement of the premium ....” (§ 381, subd. (f).) It is difficult
to comprehend how section 381's legislative purpose requiring disclosure of premium in a
policy could be satisfied by instead stating that premium in a nonpolicy document, albeit
one incorporated by reference.


14 We also note the “policy activity” section of Troyk's declarations page for the period
beginning April 14, 2005, includes “$421.60” adjacent to the word “Premium,” which
amount presumably represents the policy's aggregate stated premium without any service
charge for 6 one-month terms, because the declarations page also includes a reference to
endorsement form No. E0022 (Monthly Payment Agreement) amending the policy to a one-
month term as discussed above. Furthermore, that “policy activity” section is blank and
contains no figure adjacent to the word “Fees,” which would lead a reasonable person to
believe there are no fees (e.g., service fees or charges) due or payable in addition to the stated
aggregate premium of $421.60.


15 Likewise, we reject Farmers' alternative, albeit similar, argument that FIE complied with
section 381, subdivision (f)'s disclosure requirement because the policy must be considered
and construed together with the Prematic Agreement, executed at the same time as the policy.
(Cf. Harm v. Frasher (1960) 181 Cal.App.2d 405, 412–413, 5 Cal.Rptr. 367.) We conclude
that general rule of construction of contracts does not supersede the more specific statutory
requirement for disclosure in insurance policies set forth in section 381, subdivision (f).


B


Farmers also argue they substantially complied with section 381, subdivision (f), because FIE, at
most, only technically deviated from section 381, subdivision (f)'s disclosure requirement. They
argue that because Troyk and the other class members were, in fact, aware of the service charge
imposed pursuant to the Prematic Agreement and Prematic's bills, FIE substantially complied with
section 381, subdivision (f).


[25]  [26]  [27]  [28]  “ ‘Substantial compliance, as the phrase is used in the decisions, means
actual compliance in respect to the substance essential to every reasonable objective of the
statute.’ [Citation.] Where there is compliance as *1333  to all matters of substance[,] technical
deviations are not to be given the stature of noncompliance. [Citation.] Substance prevails over
form. When the plaintiff embarks [on a course of **612  substantial compliance], every reasonable
objective of [the statute at issue] has been satisfied.” (Southern Pac. Transportation Co. v. State
Bd. of Equalization (1985) 175 Cal.App.3d 438, 442, 221 Cal.Rptr. 12.) “Thus, the doctrine
gives effect to our preference for substance over form, but it does not allow for an excuse to
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literal noncompliance in every situation.” (Robertson v. Health Net of California, Inc. (2005) 132
Cal.App.4th 1419, 1430, 34 Cal.Rptr.3d 547.) Furthermore, the doctrine of substantial compliance
does not apply at all when a statute's requirements are mandatory, instead of merely directory.
(Ibid.; D'Agostino v. Superior Court (1995) 33 Cal.App.4th 107, 117, 39 Cal.Rptr.2d 112.) A
mandatory statute “is one that is essential to the promotion of the overall statutory design and thus
does not permit substantial compliance. [Citation.]” (Robertson, at p. 1430, 34 Cal.Rptr.3d 547.)


[29]  We conclude section 381, subdivision (f)'s disclosure requirement is mandatory and not
merely directory. Section 381, subdivision (f), requires that an insurance policy state the premium
for insurance coverage. As we discussed above, that statute is a consumer protection statute.
Therefore, it requires an express statement in an insurance policy of the premium charged by
an insurer and does so presumably to protect consumers from confusion regarding the premium
charged and to discourage insurers from misleading consumers regarding the amount of premium
charged. Furthermore, that express statement of premium in a policy allows a consumer to easily
compare that premium with premiums charged by other insurers for the same coverage, thereby
promoting healthy comparison-shopping by consumers and presumably encouraging insurers to
offer competitive premiums for their insurance. Were insurers allowed, by substantial compliance
or otherwise, to state all or part of a premium in documents other than a policy, those underlying
purposes of section 381, subdivision (f), would not be promoted. Because section 381, subdivision
(f)'s disclosure requirement is essential to the overall promotion of the statutory design, we
conclude that statute's disclosure requirement is mandatory. (Robertson v. Health Net of California,
Inc., supra, 132 Cal.App.4th at p. 1430, 34 Cal.Rptr.3d 547.) Accordingly, the doctrine of
substantial compliance does not apply to the disclosures required by section 381, subdivision (f).
(Robertson, at p. 1430, 34 Cal.Rptr.3d 547; D'Agostino v. Superior Court, supra, 33 Cal.App.4th
at p. 117, 39 Cal.Rptr.2d 112.)


[30]  In any event, even if section 381, subdivision (f)'s disclosure requirement is not mandatory,
we nevertheless would conclude that FIE did not actually comply in respect to the substance
essential to every reasonable objective of the statute. *1334  (Southern Pac. Transportation Co. v.
State Bd. of Equalization, supra, 175 Cal.App.3d at p. 442, 221 Cal.Rptr. 12.) In the circumstances
of this case, FIE did not state anywhere in the policy the service charge it required for full
payment of the premium it stated in the policy. The amount of the service charge was not stated
anywhere in the main policy, declarations page, or endorsements. Furthermore, none of the policy
documents contain any reference to that service charge, nor do they disclose that the service
charge is really part of the premium charged for the insurance coverage provided by FIE. The only
statements of the amount of, and other information regarding, the service charge are set forth in
nonpolicy documents (e.g., the Prematic Agreement and Prematic's bills). We conclude FIE did
not actually comply in respect to the substance essential to every reasonable objective **613  of
section 381, subdivision (f), which objectives we discussed above. (Southern Pac. Transportation
Co., at p. 442, 221 Cal.Rptr. 12; cf. Allstate Ins. Co. v. Dean (1969) 269 Cal.App.2d 1, 3–4, 76
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Cal.Rptr. 543; Robertson v. Health Net of California, Inc., supra, 132 Cal.App.4th at pp. 1430–
1431, 34 Cal.Rptr.3d 547; Malek v. Blue Cross of California (2004) 121 Cal.App.4th 44, 72–
73, 16 Cal.Rptr.3d 687.) Farmers have not shown FIE substantially complied with section 381,
subdivision (f)'s disclosure requirement. 16


16 The cases cited by Farmers are factually and legally inapposite and do not persuade us
to reach a contrary conclusion. (See, e.g., Asdourian v. Araj (1985) 38 Cal.3d 276, 211
Cal.Rptr. 703, 696 P.2d 95; Cal–Air Conditioning, Inc. v. Auburn Union School Dist. (1993)
21 Cal.App.4th 655, 26 Cal.Rptr.2d 703; Stasher v. Harger–Haldeman (1962) 58 Cal.2d
23, 22 Cal.Rptr. 657, 372 P.2d 649; Henricks v. Metropolitan Life Ins. Co. (1936) 7 Cal.2d
619, 61 P.2d 1162.) Furthermore, the fact Troyk knew of the service charge because he
signed the Prematic Agreement and received Prematic's monthly bills does not show he knew
the service charge was not disclosed as premium in his policy as required by section 381,
subdivision (f).


IV


UCL Cause of Action


Farmers contend the trial court erred by concluding Troyk met his burden in moving for summary
judgment by showing there were no triable issues of material fact and that he and the class members
were entitled to judgment as a matter of law on the UCL cause of action. (Code Civ. Proc. § 437c,
subd. (c); Aguilar, supra, 25 Cal.4th at p. 843, 107 Cal.Rptr.2d 841, 24 P.3d 493.)


A


In Smith v. Wells Fargo Bank, N.A. (2005) 135 Cal.App.4th 1463, 38 Cal.Rptr.3d 653, we described
the basis for a UCL cause of action:


“[Business and Professions Code] [s]ection 17200 of the UCL defines ‘unfair competition’ as
‘any unlawful, unfair or fraudulent business *1335  act or practice and unfair, deceptive, untrue
or misleading advertising and any act prohibited by Chapter 1 (commencing with [Business and
Professions Code] Section 17500) of Part 3 of Division 7....’ Therefore, an act or practice is
‘unfair competition’ under the UCL if it is forbidden by law or, even if not specifically prohibited
by law, is deemed an unfair act or practice. As the California Supreme Court stated in Korea
Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, at page 1143[, 131 Cal.Rptr.2d
29, 63 P.3d 937]: ‘[Business and Professions Code] [s]ection 17200 “borrows” violations from
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other laws by making them independently actionable as unfair competitive practices. [Citation.]
In addition, under [Business and Professions Code] section 17200, “a practice may be deemed
unfair even if not specifically proscribed by some other law.” [Citation.]’ The remedies available
under the UCL are ‘cumulative ... to the remedies or penalties available under all other laws of
this state.’ ( [Bus. & Prof.Code,] § 17205.) ‘Under [Business and Professions Code] [section
17204], a private plaintiff may bring a UCL action even when “the conduct alleged to constitute
unfair competition violates a statute for the direct enforcement of which there is no private right
of action.” [Citation.]’ (Kasky v. Nike, Inc. (2002) 27 Cal.4th 939, 950 [, 119 Cal.Rptr.2d 296,
45 P.3d 243], quoting Stop Youth Addiction, Inc. v. Lucky Stores, Inc. [ (1998) 17 Cal.4th 553,]
565[, 71 Cal.Rptr.2d 731, 950 P.2d 1086].) ‘[I]n **614  enacting the UCL itself, and not by
virtue of particular predicate statutes, ... the Legislature has conferred upon private plaintiffs
“specific power” [citation] to prosecute unfair competition claims.’ (Stop Youth Addiction, Inc.,
supra, at p. 562[, 71 Cal.Rptr.2d 731, 950 P.2d 1086].)


“By ‘borrowing’ violations of other laws, the UCL deems those violations ‘unfair competition’
independently actionable under the UCL. (Cel–Tech Communications, Inc. v. Los Angeles
Cellular Telephone Co. (1999) 20 Cal.4th 163, 180[, 83 Cal.Rptr.2d 548, 973 P.2d 527].)
‘Virtually any law—federal, state or local—can serve as a predicate for a [Business and
Professions Code] section 17200 action. [Citation.]’ (State Farm Fire & Casualty Co. v.
Superior Court (1996) 45 Cal.App.4th 1093, 1102–1103[, 53 Cal.Rptr.2d 229], disapproved on
another ground in Cel–Tech, at pp. 184–185 [, 83 Cal.Rptr.2d 548, 973 P.2d 527].)” (Smith v.
Wells Fargo Bank, N.A., supra, 135 Cal.App.4th at p. 1480, 38 Cal.Rptr.3d 653, fn. omitted.)


As we noted in Smith, “on November 2, 2004, Proposition 64 passed, amending [Business and
Professions Code] section 17204 to delete language expressly authorizing any person acting for
the interests of the general public to bring a UCL cause of action, and to add language expressly
authorizing ‘any person who has suffered injury in fact and has lost money or property as a result
of such unfair competition’ to bring a UCL cause of action.” 17  (Smith v. Wells Fargo Bank, N.A.,
supra, 135 Cal.App.4th at p. 1480, fn. 13, 38 Cal.Rptr.3d 653.)


17 We separately address below the question of Troyk's standing to prosecute his UCL cause
of action.


*1336  B


[31]  Farmers initially argue that neither FIE nor FGI engaged in any predicate unlawful business
practice or conduct that could constitute unfair competition and provide a basis for a UCL cause
of action. They argue Troyk did not show FIE and FGI violated section 381, subdivision (f),
which alleged violation would provide the predicate unlawful business practice or conduct for a
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UCL cause of action. 18  However, as we concluded above, in the circumstances of this case the
term “premium,” as used in section 381, subdivision (f), is the amount Troyk and the other class
members were required to pay for insurance coverage for a one-month term (i.e., the premium
stated in the policy plus the service charge required for payment in full of that stated premium).
The service charges FIE required Troyk and the other class members to pay were not imposed
for the privilege of paying a six-month term premium in monthly installments or otherwise over
time. Rather, as shown by the Monthly Payment Agreement endorsement (form No. E0022), the
policies issued to the class members were for one-month terms, not six-month terms. Furthermore,
we concluded above that the policy documents issued by FIE to the class members did not
either actually or substantially comply with section 381, subdivision (f)'s disclosure requirement.
Because none of the policy documents (i.e., main policy, declarations page, and endorsements)
disclosed the service charge that FIE required the class members to pay (albeit to Prematic) when
paying in full the stated premium for their one-month terms, FIE violated section 381, subdivision
(f). That predicate statutory violation is an **615  unlawful business practice constituting unfair
competition under the UCL.


18 Farmers apparently do not, and could not successfully, argue that a violation of section 381,
subdivision (f), cannot constitute a predicate unlawful business practice or conduct for a
UCL cause of action.


[32]  Although FGI apparently does not contend on appeal that it, as FIE's agent and attorney-in-
fact, cannot be found to be liable together with FIE for FIE's violation of section 381, subdivision
(f), and resultant unfair competition under the UCL, we nevertheless briefly address that issue. As
FIE's attorney-in-fact, FGI performed managerial, underwriting, and administrative services for
FIE, a reciprocal or interinsurance exchange. As noted in Fogel, “[t]he interinsurance exchange
[i.e., FIE] is managed by the attorney-in-fact [i.e., FGI]....” 19  *1337  (Fogel v. Farmers Group,
Inc., supra, 160 Cal.App.4th at p. 1407, 74 Cal.Rptr.3d 61, italics added.) Delos v. Farmers
Group, Inc. (1979) 93 Cal.App.3d 642, 155 Cal.Rptr. 843 stated: “[FGI] was formed to render
management services for [FIE] for which [FGI] received a percentage of premiums paid by [FIE's]
policyholders.” (Id. at p. 652, 155 Cal.Rptr. 843.) In particular, FGI, as FIE's managing arm,
presumably drafted the policy documents in this case and executed the class members' policies
on FIE's behalf. 20  Therefore, because FGI, as FIE's managing agent, was directly involved in the
drafting and execution of the class members' policies, it must at least share with FIE responsibility
for the UCL unlawful business practice resulting from FIE's violation of section 381, subdivision
(f).


19 Likewise, one court stated: “The attorney-in-fact acts as the insurer's managerial agent....”
(Tran v. Farmers Group, Inc. (2002) 104 Cal.App.4th 1202, 1206, 128 Cal.Rptr.2d 728,
italics added.) Tran further stated: “The attorney-in-fact executes the exchange's insurance
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contracts. [Citations.]” (Id. at p. 1210, 128 Cal.Rptr.2d 728.) “[A] present-day interinsurance
exchange is managed by an attorney-in-fact....” (Lee v. Interinsurance Exchange (1996) 50
Cal.App.4th 694, 704, 57 Cal.Rptr.2d 798.) An attorney-in-fact's functions were explained
in Industrial Indem. Co. v. Golden State Co. (1953) 117 Cal.App.2d 519, 256 P.2d 677:
“A reciprocal insurance exchange ... is an unincorporated business organization of a special
character in which the ... subscribers ... exchange insurance contracts through the medium
of an attorney-in-fact, empowered ... not only to exchange insurance contracts for the
subscribers, but also to exercise all other functions of an insurer, e.g., to set rates, to settle
losses, to compromise claims, to cancel contracts.... The attorney-in-fact receives a sizable
percentage of the premiums deposited in consideration of which he does not only provide
his own services, but also has to defray many of the costs of the business.” (Id. at pp. 522–
523, 256 P.2d 677.)


20 The signature page of Troyk's policy shows that FGI (aka Farmers Underwriters Association)
signed the policy on FIE's behalf.


Furthermore, section 1281 provides: “Reciprocal or interinsurance exchanges, the exchange
thereof, the subscribers, attorneys in fact, agents, and representatives, and all matters incident
to or concerned with such contracts and relationship, shall be subject to and regulated by all
of the provisions of this code, whether or not such provisions specifically refer to reciprocal
or interinsurance exchanges, except as otherwise exempted in this chapter.” 21  (Italics added.)
Because FGI, as FIE's attorney-in-fact, presumably directly drafted, or at least managed and
approved the drafting of, the policy documents for the class members, FGI is “subject to and
regulated by” section 381, subdivision (f)'s disclosure requirement and is therefore liable for any
violation of that statute. (§ 1281.) Accordingly, there can be no reasonable dispute that FGI may
be liable for the violation of **616  section 381, subdivision (f), based on FIE's failure to disclose
the service charge in the class members' policies. 22  Because FGI may be liable for the instant
violation of section 381, subdivision (f), it likewise may be liable, together with FIE, for the UCL
unlawful business practice based on that violation. 23


21 We also note that attorneys-in-fact must obtain a certificate of authority from, and are subject
to examination and supervision by, the DOI. (See, e.g., §§ 1350, 1431, 1432.)


22 To the extent FGI argues it is not subject to, or cannot be liable for a violation of, section
381, subdivision (f), because it is not an “insurer” under the Insurance Code, we disagree.
Although FGI is not an insurer, section 381, subdivision (f)'s provisions do not apply solely
to insurers, but also to an insurer's attorney-in-fact who drafted, or at least managed and
approved the drafting of, a policy that does not disclose the “premium” for insurance. (§
1281.)
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23 Because we conclude Troyk met his burden to show Farmers committed an unlawful business
practice under the UCL, we need not, and do not, address the two alternative bases for
unfair competition under the UCL (i.e., whether Farmers also engaged in fraudulent or unfair
business practices). (Bus. & Prof.Code, § 17200; Smith v. Wells Fargo Bank, N.A., supra,
135 Cal.App.4th at p. 1480, 38 Cal.Rptr.3d 653.)


*1338  C


[33]  [34]  Farmers also argue the trial court abused its discretion in awarding the class members
restitution of the service charges they paid to Prematic during the class period. Farmers argue
restitution cannot be awarded against them because the service charges were paid directly to
Prematic and not to either of FGI or FIE. In support of their argument, they selectively cite language
from Korea Supply Co. v. Lockheed Martin Corp., supra, 29 Cal.4th 1134, 131 Cal.Rptr.2d 29,
63 P.3d 937: “Any award that plaintiff would recover from defendants would not be restitutionary
as it would not replace any money or property that defendant took directly from plaintiff.” (Id. at
p. 1149, 131 Cal.Rptr.2d 29, 63 P.3d 937.) However, that language was parsed from the facts and
analysis in that case, which involved money in which the plaintiff never had a vested interest and
for which the plaintiff, in effect, sought disgorgement, rather than restitution, from the defendant.
(Id. at pp. 1148–1150, 131 Cal.Rptr.2d 29, 63 P.3d 937.) Therefore, we conclude Korea Supply is
inapposite to our case and does not hold that a plaintiff who paid a third party money (i.e., money
in which the plaintiff had a vested interest) may not seek UCL restitution from a defendant whose
unlawful business practice caused the plaintiff to pay that money. As Shersher v. Superior Court
(2007) 154 Cal.App.4th 1491, 65 Cal.Rptr.3d 634 stated: “The message of Korea Supply is that
‘in the UCL context ... restitution means the return of money to those persons from whom it was
taken or who had an ownership interest in it.’ [Citation.]” (Shersher, at p. 1497, 65 Cal.Rptr.3d 634,
quoting Madrid v. Perot Systems Corp. (2005) 130 Cal.App.4th 440, 455, 30 Cal.Rptr.3d 210.)


[35]  [36]  [37]  Business and Professions Code section 17203 provides for restitution under the
UCL:


“Any person who engages, has engaged, or proposes to engage in unfair competition may be
enjoined in any court of competent jurisdiction. The court may make such orders or judgments,
including the appointment of a receiver, as may be necessary to prevent the use or employment
by any person of any practice which constitutes unfair competition, as defined in this chapter, or
as may be necessary to restore to any person in interest any money or property, real or personal,
which may have been acquired by means of such unfair competition. Any person may pursue
representative claims or relief on behalf of others only **617  if the claimant meets the standing
requirements of [Business and Professions Code] Section 17204....” 24  (Italics added.)
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24 Business and Professions Code section 17535 also provides: “The court may make such
orders or judgments ... which may be necessary to restore to any person in interest any money
or property, real or personal, which may have been acquired by means of any practice in this
chapter declared to be unlawful.”


As *1339  noted above, since the passage of Proposition 64 in 2004, a private individual has
standing to bring a UCL action only if he or she “has suffered injury in fact and has lost money or
property as a result of the unfair competition.” 25  (Bus. & Prof.Code, § 17204.) “Through the UCL
a plaintiff may obtain restitution and/or injunctive relief against unfair or unlawful practices in
order to protect the public and restore to the parties in interest money or property taken by means
of unfair competition.” (Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 126, 96
Cal.Rptr.2d 485, 999 P.2d 718.) “A UCL action is an equitable action by means of which a plaintiff
may recover money or property obtained from the plaintiff or persons represented by the plaintiff
through unfair or unlawful business practices.” (Cortez v. Purolator Air Filtration Products Co.
(2000) 23 Cal.4th 163, 173, 96 Cal.Rptr.2d 518, 999 P.2d 706.) “[A] court of equity may exercise
the full range of its inherent powers in order to accomplish complete justice between the parties,
restoring if necessary the status quo ante as nearly as may be achieved.” (People v. Superior Court
(1973) 9 Cal.3d 283, 286, 107 Cal.Rptr. 192, 507 P.2d 1400.)


25 As noted above, we separately address below the question of Troyk's standing to prosecute
his UCL cause of action.


County of Solano v. Vallejo Redevelopment Agency (1999) 75 Cal.App.4th 1262, 90 Cal.Rptr.2d
41 discussed the remedy of restitution:


“ ‘A person who has been unjustly enriched at the expense of another is required to make
restitution to the other.’ (Rest., Restitution, § 1.) ‘A person is enriched if he receives a benefit at
another's expense. (Id., com. a, p. 12.) The term “benefit” “denotes any form of advantage.” (Id.,
com. b, p. 12.) Thus, a benefit is conferred not only when one adds to the property of another,
but also when one saves the other from expense or loss. Even when a person has received a
benefit from another, he is required to make restitution “only if the circumstances of its receipt
or retention are such that, as between the two persons, it is unjust for him to retain it.” (Id.,
com. c, p. 13.)’ (Ghirardo v. Antonioli (1996) 14 Cal.4th 39, 51 [57 Cal.Rptr.2d 687, 924 P.2d
996] (Ghirardo ).) ‘For a benefit to be conferred, it is not essential that money be paid directly
to the recipient by the party seeking restitution.’ (California Federal Bank v. Matreyek (1992)
8 Cal.App.4th 125, 132 [10 Cal.Rptr.2d 58] (Matreyek ).)” (County of Solano at p. 1278, 90
Cal.Rptr.2d 41, italics added.)


In that case, the court concluded that although “Vallejo was not a party to the agreement between
the Agency and Solano County, it set in motion the actions of the Agency to contract with
Solano County for the redevelopment....” (County of Solano at pp. 1279–1280, 90 Cal.Rptr.2d
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41.) Because Vallejo was enriched because of the Agency's payments to a third party (payments
known to Vallejo), the court held Vallejo was unjustly enriched and therefore affirmed the judgment
awarding County of Solano restitution against Vallejo. (Id. at p. 1280, 90 Cal.Rptr.2d 41.)


**618  *1340  Accordingly, case law does not support Farmers' argument that they cannot
be liable for restitution under the UCL because Prematic, rather than FIE or FGI, was the
direct recipient of the service charges. (County of Solano v. Vallejo Redevelopment Agency,
supra, 75 Cal.App.4th at pp. 1279–1280, 90 Cal.Rptr.2d 41; see also Hirsch v. Bank of America
(2003) 107 Cal.App.4th 708, 721–722, 132 Cal.Rptr.2d 220; Shersher v. Superior Court, supra,
154 Cal.App.4th at p. 1500, 65 Cal.Rptr.3d 634 [UCL restitution does not require money be
paid directly to defendant]; Matoff v. Brinker Restaurant Corp. (C.D.Cal.2006) 439 F.Supp.2d
1035, 1038 [“If Defendant unlawfully misappropriated Plaintiff's tips, Plaintiff may seek [UCL]
restitution even if Defendant directed the misappropriated funds to the bartenders.”].) The UCL
“requires only that the plaintiff must once have had an ownership interest in the money or property
acquired by the defendant through unlawful means.” (Shersher, supra, at p. 1500, 65 Cal.Rptr.3d
634.) In Shersher, the court held that the plaintiff therefore could state a UCL cause of action for
restitution against a manufacturer even though the plaintiff purchased the product from, and paid
money directly to, a retailer. (Id. at pp. 1494, 1500, 65 Cal.Rptr.3d 634.)


In the circumstances of this case, although the class members did not pay the service charges
directly to either FGI or FIE, the trial court could have properly inferred from the undisputed
facts that FGI and FIE received a benefit from those service charge payments (which FIE and
FGI required) even though they did not directly receive money. As noted above, Prematic was
incorporated by, and is a wholly owned subsidiary of, FGI. To the extent Prematic earned profits
from those service charge payments, its net worth increased and the value of FGI's stock investment
in Prematic likewise increased, thereby benefiting FGI. Furthermore, the record shows Prematic
paid FGI for use of FGI's equipment and personnel necessary for the performance of most of
Prematic's obligations under the Prematic Agreement. Therefore, FGI received the benefit of direct
revenue from Prematic for the services FGI provided to Prematic in Prematic's performance of its
obligations under the Prematic Agreement. Accordingly, it can be inferred a substantial portion
of the service charges paid by the class members to Prematic were indirectly received by FGI
through payments made by Prematic to FGI for services rendered. Also, as we discuss below, the
trial court properly exercised its equitable discretion in concluding FGI and Prematic acted as a
single enterprise. Therefore, the class members' payments to Prematic should be treated as if paid
to FGI. Accordingly, the trial court did not abuse its discretion by concluding FGI may be liable
to the class members for restitution under the UCL.


Likewise, because Prematic was acting as FIE's agent in billing and collecting premiums and
service charges from the class members, the trial *1341  court could properly conclude FIE, as
the principal, may be liable for UCL restitution for service charges paid by the class members to
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FIE's agent (Prematic). Contrary to Farmers' argument, the fact the Prematic Agreement ostensibly
stated that Prematic was the agent of the class members did not preclude a finding that Prematic
was, in fact, the agent of FIE or, at least, a dual agent of both the class members and FIE. 26


FIE required insureds who elected **619  a one-month term policy to enter into the Prematic
Agreement. Prematic is a wholly owned subsidiary of FGI, FIE's attorney-in-fact, which manages
and administers FIE's insurance business. Prematic's primary, if not sole, business is to perform
monthly billing and collection services for those insureds who select one-month term policies.
Prematic bills those insureds for the stated premium plus a service charge and forwards the
insureds' payments to FIE (less the service charge). Because in performing those services Prematic
was acting as FIE's agent, the trial court did not abuse its discretion by concluding FIE, as
Prematic's principal, may be liable to the class members for restitution under the UCL.


26 The Prematic Agreement states: “The customer hereby appoints [Prematic] as his agent to
budget monthly payment of premiums on all eligible policies....”


[38]  [39]  [40]  [41]  [42]  [43]  To the extent Farmers challenge the trial court's finding that
FIE, FGI, and Prematic were acting as a single enterprise and therefore FIE and FGI may be liable
to the class members for UCL restitution, we conclude the trial court did not abuse its discretion
in so finding. The “single enterprise,” or alter ego, doctrine is an equitable doctrine:


“A corporate identity may be disregarded—the ‘corporate veil’ pierced—where an abuse of
the corporate privilege justifies holding the equitable ownership of a corporation liable for the
actions of the corporation. [Citation.] Under the alter ego doctrine, then, when the corporate
form is used to perpetuate a fraud, circumvent a statute, or accomplish some other wrongful
or inequitable purpose, the courts will ignore the corporate entity and deem the corporation's
acts to be those of the persons or organizations actually controlling the corporation, in most
instances the equitable owners. [Citations.] The alter ego doctrine prevents individuals or other
corporations from misusing the corporate laws by the device of a sham corporate entity formed
for the purpose of committing fraud or other misdeeds. [Citation.]” (Sonora Diamond Corp. v.
Superior Court (2000) 83 Cal.App.4th 523, 538, 99 Cal.Rptr.2d 824.)


“In California, two conditions must be met before the alter ego doctrine will be invoked. First,
there must be such a unity of interest and ownership between the corporation and its equitable
owner that the separate personalities of the corporation and the shareholder do not in reality exist.
Second, there must be an inequitable result if the acts in question are treated as those of the
corporation alone. [Citations.]” (Id. at p. 538, 65 Cal.Rptr.3d 634.) Alter ego liability is not limited
to the parent-subsidiary corporate relationship; rather, “under the single enterprise rule, liability
can [also] be found between sister [or affiliated] companies.” *1342  (Las Palmas Associates v.
Las Palmas Center Associates (1991) 235 Cal.App.3d 1220, 1249, 1 Cal.Rptr.2d 301.) Factors
for the trial court to consider include the commingling of funds and assets of the two entities,
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identical equitable ownership in the two entities, use of the same offices and employees, disregard
of corporate formalities, identical directors and officers, and use of one as a mere shell or conduit
for the affairs of the other. (Sonora Diamond, at pp. 538–539, 99 Cal.Rptr.2d 824.) “No one
characteristic governs, but the courts must look at all the circumstances to determine whether the
doctrine should be applied. [Citation.]” (Id. at p. 539, 99 Cal.Rptr.2d 824.)
Based on our review of the undisputed facts, we conclude there is substantial evidence to support
the trial court's finding that FGI, FIE, and Prematic acted as a single enterprise and therefore FGI
and FIE may be liable for UCL restitution. Prematic is a wholly owned subsidiary of FGI and all
of its directors are officers or **620  employees of FGI. Prematic performs most of its billing
and forwarding activities by using FGI's equipment and personnel and pays FGI for such use.
More importantly, FGI, as FIE's managerial agent and attorney-in-fact, presumably designed and
effected the scheme whereby any FIE insured who elected a one-month term policy would be
required by FIE to execute the Prematic Agreement, requiring the insured to pay to Prematic not
only the stated premium but also a service charge for paying in full that stated premium. Not only
did FGI's actions, in combination with FIE's actions, result in a violation of section 381, subdivision
(f)'s disclosure requirement, but FGI's actions also resulted in FGI effectively receiving (indirectly
through Prematic) service charge revenue in addition to its contractual compensation for acting as
FIE's attorney-in-fact (i.e., a certain percentage of FIE's premiums). There is substantial evidence
that FGI used Prematic as a mere shell or conduit for the performance of the billing and forwarding
functions for the class members for which Prematic received service charges that had been omitted
from, or not disclosed as part of premium in, their policies.


Likewise, there is substantial evidence to support a finding that Prematic was an alter ego of, or
acted as part of a single enterprise with, FIE. Although FIE did not control or own any shares of
stock of Prematic, the trial court could reasonably infer that FGI's managerial and administrative
control over FIE's activities as FIE's attorney-in-fact allowed FGI to control the activities of both
FIE and Prematic, effectively making FIE and Prematic sister, or at least affiliated, entities for the
purpose of applying the single enterprise doctrine to FGI's scheme to require the class members to
pay service charges that were not disclosed in their policies as section 381, subdivision (f), requires.


*1343  As noted above, FIE required the class members to enter into the Prematic Agreement if
they elected to obtain one-month term policies. The class members could not obtain a one-month
policy without entering into the Prematic Agreement and paying to Prematic the service charge
imposed for paying in full the premium stated in the policy (which stated premium did not include
the service charge). That scheme presumably was created by FGI and effectively worked to FGI's
benefit, resulting in FGI's receipt (through Prematic) of revenue in addition to that received from
FIE for serving as FIE's attorney-in-fact. Although FIE is legally owned by its subscribers (i.e.,
its insureds), its business activities are effectively controlled by its managing agent and attorney-
in-fact, FGI. By the nature of that relationship, the trial court could reasonably infer that, for
the purposes of the instant matter, FGI controlled the actions of FIE and FIE, in turn, controlled
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Prematic's receipt of the service charges by requiring the class members to enter into the Prematic
Agreement. FGI did not need to own FIE for application of the alter ego or single enterprise
doctrine. 27


27 “An interinsurance exchange is ‘owned’ by the subscribers, not by the attorney-in-fact.
However, given that the subscribers are required to appoint the attorney-in-fact as managerial
agent, the ‘ownership’ element of the alter ego doctrine is not applicable in this context.”
(Tran v. Farmers Group, Inc., supra, 104 Cal.App.4th at p. 1219, fn. 7, 128 Cal.Rptr.2d 728.)


[44]  Furthermore, the trial court could reasonably conclude that if the acts of FGI, FIE, and
Prematic were treated as those of Prematic alone, an inequitable result would follow. **621
(Las Palmas Associates v. Las Palmas Center Associates, supra, 235 Cal.App.3d at p. 1249, 1
Cal.Rptr.2d 301; Sonora Diamond Corp. v. Superior Court, supra, 83 Cal.App.4th at p. 538, 99
Cal.Rptr.2d 824.) Therefore, the trial court properly exercised its equitable discretion in finding
FGI, FIE, and Prematic acted as a single enterprise and therefore FGI and FIE may both be liable
to the class members for UCL restitution. “The essence of the alter ego doctrine is that justice be
done.” (Mesler v. Bragg Management Co. (1985) 39 Cal.3d 290, 301, 216 Cal.Rptr. 443, 702 P.2d
601.) The trial court could reasonably conclude that justice would not be done without application
of the alter ego or single enterprise doctrine in the circumstances of this case. (Ibid.)


D


Farmers also argue the trial court abused its discretion by awarding the class members full
restitution of the service charges they paid during the class period. They argue the class members
suffered no harm for which they should *1344  receive restitution. They also argue the trial court
did not adequately weigh the equities and failed to offset the restitution amount by the value of
the services the class members received. Because we reverse the judgment on other grounds as
discussed below, we do not address these arguments.


E


After oral argument in this appeal, we requested supplemental briefing by the parties on the issues
whether: (1) Troyk had standing under Business and Professions Code section 17204 to bring this
action; and (2) the issue of standing was raised in the trial court by Farmers and, if not, whether
that issue has been waived. We have received and considered the parties' supplemental briefs on
those issues.
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In their supplemental brief, Farmers contend Troyk lacks standing to bring a UCL claim because
he cannot show he suffered an injury in fact and lost money as a result of unfair competition
within the meaning of Business and Professions Code section 17204. Following Proposition 64's
amendments in November 2004, Business and Professions Code section 17204 now provides:


“Actions for any relief pursuant to this chapter shall be prosecuted exclusively in a court of
competent jurisdiction by the Attorney General or any district attorney or by any county counsel
authorized by agreement with the district attorney in actions involving violation of a county
ordinance, or any city attorney of a city having a population in excess of 750,000, or by a city
attorney in any city and county and, with the consent of the district attorney, by a city prosecutor
in any city have a full-time city prosecutor in the name of the people of the State of California
upon their own complaint or upon the complaint of any board, officer, person, corporation, or
association, or by any person who has suffered injury in fact and has lost money or property as
a result of the unfair competition.” (Italics added.)


Buckland v. Threshold Enterprises, Ltd. (2007) 155 Cal.App.4th 798, 66 Cal.Rptr.3d 543
(Buckland ) summarized the effect of Proposition 64 on UCL class actions brought by private
plaintiffs:


“In November 2004, the voters of California approved Proposition 64, which amended Business
and Professions Code section 17204 to provide that a private individual has standing to assert
a claim under the UCL only if he or she ‘ “has suffered injury in fact and has lost money or
property as a result of such unfair competition.” ’ [Citations.] Proposition 64 also amended
**622  Business and Professions Code section 17203 to provide that, aside from public officials,
a person may pursue ‘ “representative claims or relief on behalf of others” ’ only if the person
meets the new standing requirement and otherwise complies with Code of Civil Procedure
section 382, which governs class actions. [Citations.] These amendments imposed significant
new requirements on claimants under the UCL, which had previously ‘authorized any person
acting for the general public to sue for *1345  relief from unfair competition,’ and did not
predicate standing ‘on a showing of injury or damage.’ [Citation.] In approving Proposition 64,
the voters found and declared that the amendments were necessary to prevent abusive UCL
actions by attorneys whose clients had not been ‘injured in fact’ or used the defendant's product
or service, and to ensure ‘that only the California Attorney General and local public officials
[are] authorized to file and prosecute actions on behalf of the general public.’ (Prop. 64, § 1,
subds. (b), (e), (f).)” (Buckland, supra, at pp. 812–813, 66 Cal.Rptr.3d 543.)


Proposition 64's amended standing provisions apply to all UCL cases pending when Proposition
64 took effect (i.e., as of November 3, 2004). (Californians for Disability Rights v. Mervyn's, LLC
(2006) 39 Cal.4th 223, 227, 46 Cal.Rptr.3d 57, 138 P.3d 207 (Mervyn's ).) Therefore, because the
instant action was filed in October 2004 and was pending as of November 3, 2004, Troyk must
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satisfy Proposition 64's amended standing provisions to prosecute the UCL cause of action on
behalf of the class members in this case. (Ibid.; Buckland, supra, at p. 812, 66 Cal.Rptr.3d 543.)


[45]  [46]  [47]  “A litigant's standing to sue is a threshold issue to be resolved before the
matter can be reached on the merits. [Citation.]” (Blumhorst v. Jewish Family Services of Los
Angeles (2005) 126 Cal.App.4th 993, 1000, 24 Cal.Rptr.3d 474.) Because elements for standing
“are not mere pleading requirements but rather an indispensable part of the plaintiff's case, each
element must be supported in the same way as any other matter on which the plaintiff bears the
burden of proof, i.e., with the manner and degree of evidence required at the successive stages
of the litigation. [Citations.]” (Lujan v. Defenders of Wildlife (1992) 504 U.S. 555, 561, 112 S.Ct.
2130, 119 L.Ed.2d 351 (Lujan ) [in the context of standing to invoke federal court jurisdiction].)
Furthermore, “[f]or a[UCL] lawsuit to be allowed to continue, standing must exist at all times until
judgment is entered and not just on the date the complaint is filed.” (Mervyn's, supra, 39 Cal.4th
at pp. 232–233, 46 Cal.Rptr.3d 57, 138 P.3d 207.)


[48]  [49]  [50]  “Because standing goes to the existence of a cause of action, lack of standing
may be raised by demurrer or at any time in the proceeding, including at trial or in an appeal.
[Citations.]” (Buckland, supra, 155 Cal.App.4th at p. 813, 66 Cal.Rptr.3d 543.) “ ‘[C]ontentions
based on a lack of standing involve jurisdictional challenges and may be raised at any time in
the proceeding.’ [Citations.]” (Mervyn's, supra, 39 Cal.4th at p. 233, 46 Cal.Rptr.3d 57, 138 P.3d
207.) Accordingly, we conclude Farmers has not waived or forfeited the contention that Troyk
does not have standing to prosecute the UCL cause of action and can now raise it on appeal. (Ibid.;
Buckland, supra, at p. 813, 66 Cal.Rptr.3d 543.)


[51]  [52]  Troyk's first amended complaint alleges he has standing to prosecute the UCL claim,
specifically alleging he “has suffered an injury in fact and has *1346  lost money as a result of
the conduct alleged.” Farmers argue Troyk does not have standing to prosecute the instant **623
UCL claim because he has not shown he suffered an “injury in fact” or that he has “lost money
as a result of” the alleged UCL violation. Although Business and Professions Code section 17204
does not expressly define “injury in fact” for purposes of standing, Proposition 64 states: “The
people of the State of California find and declare that: [¶] ... (e) It is the intent of the California
voters in enacting this act to prohibit private attorneys from filing lawsuits for unfair competition
where they have no client who has been injured in fact under the standing requirements of the
United States Constitution.” (Buckland v. Threshold Enterprises, Ltd., supra, 155 Cal.App.4th at
p. 813, fn. 6, 66 Cal.Rptr.3d 543, italics added.) In so doing, the voters presumably intended to
incorporate into Business and Professions Code section 17204 the definition of “injury in fact”
as required for standing to bring actions in federal courts under article III of the United States
Constitution. (Buckland, at pp. 814–815, 66 Cal.Rptr.3d 543.) Federal standing requires three
elements: (1) an injury in fact; (2) causation; and (3) likelihood that the injury will be redressed
by a favorable decision. 28  (Lujan, supra, 504 U.S. at pp. 560–561, 112 S.Ct. 2130.) However,
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Proposition 64 expressly incorporates into Business and Professions Code section 17204 only the
first element (i.e., an “injury in fact”) for federal court standing. The United States Supreme Court
has described an “injury in fact” for federal court standing purposes as “an invasion of a legally
protected interest which is (a) concrete and particularized ... and (b) ‘actual or imminent, not
“conjectural” or “hypothetical” ’ [citations].” (Lujan, at p. 560, 112 S.Ct. 2130.) Lujan elaborated:
“By particularized, we mean that the injury must affect the plaintiff in a personal and individual
way.” (Id. at p. 560, fn. 1, 112 S.Ct. 2130.) Alternatively stated, “ ‘the “injury in fact” test requires
more than an injury to a cognizable interest. It requires that the party seeking review be himself
among the injured.’ [Citation.]” (Id. at p. 563, 112 S.Ct. 2130.) Therefore, for Troyk to have
standing to prosecute the UCL claim in this case, he must have personally suffered an invasion
or injury to a legally protected interest.


28 Lujan stated: “[O]ur cases have established that the irreducible [federal] constitutional
minimum of standing contains three elements. First, the plaintiff must have suffered an
‘injury in fact’—an invasion of a legally protected interest which is (a) concrete and
particularized, [citations]; and (b) ‘actual or imminent, not “conjectural” or “hypothetical,”
’ [citations]. Second, there must be a causal connection between the injury and the conduct
complained of—the injury has to be ‘fairly ... trace[able] to the challenged action of the
defendant, and not ... th[e] result [of] the independent action of some third party not before
the court.’ [Citation.] Third, it must be ‘likely,’ as opposed to merely ‘speculative,’ that the
injury will be ‘redressed by a favorable decision.’ [Citation.]” (Lujan, supra, 504 U.S. at pp.
560–561, 112 S.Ct. 2130.)


[53]  An injury to a tangible property interest, such as money, generally satisfies the “injury in
fact” element for standing. In Danvers Motor Co., Inc. v. Ford Motor Co. (3d Cir.2005) 432 F.3d
286 (authored by then Circuit Judge Samuel A. Alito, Jr., currently a Justice of the United States
Supreme Court), *1347  the court stated:


“A ‘legally and judicially cognizable’ injury-in-fact must be ‘distinct and palpable,’ not ‘abstract
or conjectural or hypothetical.’ [Citations.] While it is difficult to reduce injury-in-fact to a
simple formula, economic injury is one of its paradigmatic forms.” (Danvers Motor Co., Inc.,
supra, at p. 291, italics added.)


Danvers concluded a plaintiff's out-of-pocket expenses or money spent was a financial harm that
constituted “injury in **624  fact” for federal court standing purposes. (Id. at p. 292.) “Monetary
harm is a classic form of injury-in-fact. [Citation.]” (Id. at p. 293, italics added.) Judge Alito noted
in conclusion: “Injury-in-fact is not Mount Everest. [Citation.] (‘The contours of the injury-in-fact
requirement, while not precisely defined, are very generous,’ requiring only that claimant ‘allege[ ]
some specific, “identifiable trifle” of injury’).” (Id. at p. 294, quoting Bowman v. Wilson (1982)
672 F.2d 1145, 1151.)
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[54]  Applying that standard for “injury in fact” to the circumstances in this case, we conclude
Troyk has alleged an “injury in fact” for purposes of Business and Professions Code section 17204.
The complaint alleges he and the other class members paid monthly service charges that were not
disclosed as premium in violation of section 381, subdivision (f), and that Farmers wrongfully
required them to pay, 29  and that actual payment of money (i.e., monthly service charges) by Troyk,
as wrongfully required by Farmers, constituted an “injury in fact” for purposes of Business and
Professions Code section 17204. (Lujan, supra, 504 U.S. at p. 560, 112 S.Ct. 2130; Danvers Motor
Co., Inc. v. Ford Motor Co., supra, 432 F.3d at pp. 291–293.) Troyk's payment of those service
charges was an invasion of a legally protected interest that was concrete, particularized, and actual.
(Lujan, supra, at p. 560, 112 S.Ct. 2130.) This case is not inapposite to Aron v. U–Haul Co. of
California (2006) 143 Cal.App.4th 796, 49 Cal.Rptr.3d 555, in which the court concluded the
plaintiff sufficiently alleged an “injury in fact” under the UCL because he suffered economic loss
by being required by purchase excess fuel on return of a rental truck. (Id. at pp. 802–803, 49
Cal.Rptr.3d 555.) Rather, the cases cited as support by Farmers are factually inapposite to this
case. (See, e.g., Hall v. Time Inc. (2008) 158 Cal.App.4th 847, 70 Cal.Rptr.3d 466; Medina v. Safe–
Guard Products, Internat., Inc. (2008) 164 Cal.App.4th 105, 78 Cal.Rptr.3d 672; Peterson v. Cellco
Partnership (2008) 164 Cal.App.4th 1583, 80 Cal.Rptr.3d 316.) None of those cases involved the
payment of money in addition to the premium stated *1348  in an insurance policy. 30  In moving
for summary judgment, **625  Troyk's separate statement of undisputed material facts asserted
he was required to pay service charges in addition to the premium stated in his policy. Farmers'
opposition did not dispute that asserted fact. Accordingly, we conclude Troyk has sufficiently
alleged, and shown for purposes of summary judgment, an “injury in fact” under Business and
Professions Code section 17204.


29 On November 1, 2006, S147345, the California Supreme Court granted review in In re
Tobacco II Cases (Cal.App.) to consider whether each class member must suffer an “injury
in fact” or whether only the class representative (e.g., Troyk) must satisfy that requirement
for standing to prosecute a UCL cause of action. For Supreme Court opinion, see 46 Cal.4th
298, 93 Cal.Rptr.3d 559, 207 P.3d 20.


30 In addition, Hall interpreted “injury in fact” under Business and Professions Code section
17204 without reference its meaning under the United States Constitution, as section 1,
subdivision (e), of Proposition 64 requires. (Hall v. Time Inc., supra, 158 Cal.App.4th at
pp. 853–854, 70 Cal.Rptr.3d 466.) Accordingly, we decline to follow Hall's reasoning in
its interpretation of “injury in fact” under Business and Professions Code section 17204.
Nevertheless, Hall noted that other courts in post-Proposition 64 cases concluded plaintiffs
suffered an “injury in fact” for purposes of UCL standing when they had expended money or
lost money or property. (Hall, supra, at p. 854, 70 Cal.Rptr.3d 466, citing Aron v. U–Haul Co.
of California, supra, 143 Cal.App.4th at pp. 802–803, 49 Cal.Rptr.3d 555 and Huntingdon
Life Sciences, Inc. v. Stop Huntingdon Animal Cruelty USA, Inc. (2005) 129 Cal.App.4th
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1228, 1240, 29 Cal.Rptr.3d 521.) Furthermore, although Peterson quoted Buckland's federal
standing definition of “injury in fact,” it is factually inapposite because it concluded there
was no actual economic injury when an insured purchased insurance from an allegedly
unlicensed agent. (Peterson v. Cellco Partnership, supra, 164 Cal.App.4th at pp. 1590–
1591, 80 Cal.Rptr.3d 316.) Possibly intermingling the element of causation with the element
of “injury in fact,” Peterson stated: “[P]laintiffs here do not allege they paid more for the
insurance due to defendant's collecting a commission. They do not allege they could have
bought the same insurance for a lower price either directly from the insurer or from a licensed
agent. Absent such an allegation, plaintiffs have not shown they suffered actual economic
injury. Rather, they received the benefit of their bargain, having obtained the bargained for
insurance at the bargained for price. [Citation.]” (Id. at p. 1591, 80 Cal.Rptr.3d 316.) Farmers
argue we should apply Peterson's “benefit of a bargain” reasoning to the circumstances
in this case and conclude Troyk has not suffered an “injury in fact” for purposes of UCL
standing. However, because Troyk alleges he paid more money than set forth as the premium
on his insurance policy, we conclude Peterson is factually inapposite and decline to adopt its
“benefit of a bargain” reasoning in determining whether Troyk suffered an “injury in fact”
for purposes of UCL standing.


The second element for UCL standing is whether Troyk “lost money or property.” (Bus. &
Prof.Code, § 17204.) In the circumstances of this case, Troyk's alleged payment of money in
addition to the premium stated in his insurance policy sufficiently alleges lost money. 31  In this
case, Troyk's alleged “injury in fact” and “lost money” are one and the same. In moving for
summary judgment, Troyk's separate statement of undisputed material facts asserted he was
required to pay service charges in addition to the premium stated in his policy. Farmers' opposition
did not dispute that asserted fact. Accordingly, we conclude Troyk has sufficiently alleged, and
shown for purposes of summary judgment, “lost money” under Business and Professions Code
section 17204.


31 We note UCL's standing requirements appear to be more stringent than the federal standing
requirements. Whereas a federal plaintiff's “injury in fact” may be intangible and need not
involve lost money or property, Proposition 64, in effect, added a requirement that a UCL
plaintiff's “injury in fact” specifically involve “lost money or property.” (Bus. & Prof.Code,
§ 17204.)


[55]  [56]  *1349  The third element for UCL standing is whether Troyk has alleged, and shown
for purposes of summary judgment, that he has lost money “as a result of” Farmers' unfair
competition under the UCL. (Bus. & Prof.Code, § 17204.) Because neither Proposition 64 nor
Business and Professions Code section 17204 defines the phrase “as a result of,” we interpret it
according to its common usage. As Farmers argue, the phrase “as a result of” connotes an element
of causation (i.e., Troyk lost money because of Farmers' unfair competition). Therefore, we must
determine whether Troyk alleged causation and showed there was no triable issue of fact on the
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element of causation that would preclude summary judgment in his favor. In a post-Proposition
64 case, one court discussed causation for UCL standing purposes: “[T]here must be a causal
connection between the harm suffered and the unlawful business activity. That causal connection is
broken when a complaining party would suffer the same harm whether or not a defendant complied
with the law.” (Daro v. Superior Court (2007) 151 Cal.App.4th 1079, 1099, 61 Cal.Rptr.3d 716.) 32


For purposes of this appeal, we need not, and do not, decide exactly what standard **626
of causation (e.g., “a substantial factor” causation standard) applies in determining whether a
plaintiff has standing to prosecute a UCL cause of action. 33  Nevertheless, assuming arguendo the
“substantial factor” standard for causation applies, Troyk could have adequately alleged causation
for UCL standing purposes by alleging in his complaint that he would not have paid, or not agreed
to pay, the monthly service charges even had those charges been properly disclosed as premium in
the insurance policy as required by section 381, subdivision (f). However, as noted above, Troyk's
operative complaint simply alleges he “suffered an injury in fact and has lost money as a result
of” Farmers' alleged *1350  unfair competition under the UCL. Because we dispose of this appeal
on another ground below, we assume arguendo that Troyk's summary allegation of causation is
sufficient for pleading purposes (although a more specific factual allegation regarding causation
would have been preferable).


32 In Daro, the court concluded the plaintiffs failed to prove causation at trial, stating: “Here,
the lack of causation is illustrated by the fact the [plaintiffs] would suffer the same injury
regardless of whether the [defendants] complied with or violated the Subdivided Lands Act.”
(Daro v. Superior Court, supra, 151 Cal.App.4th at p. 1099, 61 Cal.Rptr.3d 716.)


33 Because determination of that question is not necessary for our determination of this appeal
and the parties have not cited any reported case substantively and persuasively addressing
that question, our determination of that question in this appeal is both premature and
unnecessary (although we acknowledge such a determination herein could provide guidance
to the trial court and parties in further proceedings in this case). Nevertheless, we discern no
legislative intent from Proposition 64's language that would require a standard of causation
more stringent than the “a substantial factor” standard that applies to negligence actions
(and possibly to breach of contract actions) for a plaintiff to have UCL standing. (CACI
Nos. 303 [breach of contract], 430 [negligence]; Soule v. General Motors Corp. (1994) 8
Cal.4th 548, 572–573, 34 Cal.Rptr.2d 607, 882 P.2d 298 [negligence]; Haley v. Casa Del
Rey Homeowners Assn. (2007) 153 Cal.App.4th 863, 871, 63 Cal.Rptr.3d 514 [breach of
contract].) For purposes of negligence actions, “[a] substantial factor in causing harm is a
factor that a reasonable person would consider to have contributed to the harm. It must be
more than a remote or trivial factor. It does not have to be the only cause of the harm. [¶]
[Conduct is not a substantial factor in causing harm if the same harm would have occurred
without that conduct.]” (CACI No. 430.)
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As noted above, in moving for summary judgment, Troyk had the burden to produce evidence
showing there are no triable issues of material fact on his causes of action (i.e., his UCL and breach
of contract causes of action) and that he is entitled to judgment as a matter of law. (Code Civ.
Proc., § 437c, subds. (c), (p)(1); Aguilar, supra, 25 Cal.4th at p. 843, 107 Cal.Rptr.2d 841, 24
P.3d 493.) Code of Civil Procedure section 437c, subdivision (p)(1), states: “A plaintiff or cross-
complainant has met his or her burden of showing that there is no defense to a cause of action
if that party has proved each element of the cause of action entitling the party to judgment on
that cause of action.” For purposes of a UCL cause of action, a plaintiff therefore must prove
the elements for standing to bring a UCL cause of action, including causation of loss of money
or property as a result of unfair competition under the UCL. (Bus. & Prof.Code, § 17204.) “In
determining whether the papers show that there is no triable issue as to any material fact the court
shall consider all of the evidence set forth in the papers ... and all inferences reasonably deducible
from the evidence, except summary judgment may not be granted by the court based on inferences
reasonably deducible from the evidence, if contradicted by other inferences or evidence, which
raise a triable issue as to any material fact.” (Code Civ. Proc., § 437c, subd. (c).)


Based on our independent review of the parties' summary judgment papers, we conclude Troyk has
not carried his burden to show there is no triable issue of fact regarding the element of causation for
his **627  standing to prosecute his UCL cause of action. Troyk's separate statement of undisputed
material facts asserts Farmers required him and the other class members to pay a service charge to
obtain a one-month policy. It also asserts he and the other class members paid the premium stated
in the declarations page, but the service charge was not specified in any of the policy documents.
However, Troyk's separate statement did not assert any purported undisputed fact showing the
element of causation, nor did it refer to any evidence showing causation. His separate statement
did not contain any asserted fact that he or the other class members would not have paid the
monthly service charges had they been disclosed in the policy documents as required by section
381, subdivision (f). Furthermore, his moving papers did not contain or refer to any evidence
supporting such an asserted fact. Therefore, Troyk, as the party moving for summary judgment,
did not satisfy his initial burden of production to make a prima facie showing of the nonexistence
of any triable issue of material fact regarding his UCL cause of action. (Aguilar, supra, 25 Cal.4th
at p. 850, 107 Cal.Rptr.2d 841, 24 P.3d 493.) Having failed to satisfy that burden, Troyk was not
entitled to summary judgment as a matter of law.


*1351  Although Farmers argue in their supplemental brief that the trial court erred by not granting
their motion for summary judgment because Troyk cannot show their alleged unfair competition
under the UCL caused him to lose money (i.e., pay the monthly service charges), Farmers, like
Troyk, did not satisfy their burden to show there is no triable issue of fact on the UCL standing
element of causation. Farmers' separate statement of undisputed material facts in support of their
motion contained only two asserted statements that arguably relate to the causation element. It
asserted that Troyk “voluntarily” paid the insurance premiums and service charges and that he
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never complained to them (or Prematic) about the amount of the service charges. Those asserted
facts do not show it was undisputed Troyk would have paid the service charges even had Farmers
disclosed them as premium in the policy documents as required by section 381, subdivision (f). 34


Because Farmers' separate statement did not contain any asserted fact showing there is no triable
issue of fact regarding the element of causation, the trial court properly denied their motion for
summary judgment.


34 In support of those asserted facts, Farmers' separate statement cites certain excerpts from
Troyk's deposition. As reflected in those excerpts, Troyk testified he paid the service charges
every month and believed the amount was reasonable (i.e., it “didn't bother” him). Therefore,
even had Farmers' separate statement asserted there was no causation, their cited evidence
would have been insufficient to support that asserted fact and show there is no triable issue
whether Troyk lost money because of Farmers' section 381, subdivision (f) violation.


At trial, Troyk will, of course, have the burden to prove by a preponderance of the evidence that he
has standing under Business and Professions Code section 17204 to prosecute the UCL cause of
action on behalf of the class members in this case. (Mervyn's, supra, 39 Cal.4th at pp. 227, 232–233,
46 Cal.Rptr.3d 57, 138 P.3d 207; Buckland, supra, 155 Cal.App.4th at pp. 812–813, 66 Cal.Rptr.3d
543; Lujan, supra, 504 U.S. at p. 561, 112 S.Ct. 2130.) Therefore, he will, in particular, have the
burden to prove the causation element for UCL standing. 35  In the event Troyk successfully **628
proves at trial that he has standing to prosecute the UCL cause of action and proves the other
elements of that cause of action, the trial court may award the class *1352  members appropriate
restitution and may also order injunctive relief against Farmers. (Bus. & Prof.Code, §§ 17202,
17203.)


35 To the extent Troyk personally lacks standing because of the lack of causation in his particular
circumstances, he presumably could no longer adequately represent the other class members.
In that event, the trial court should consider any motion that may be filed by Troyk or counsel
for the class members for leave to amend the complaint to substitute in Troyk's place as
the class representative another class member who potentially can prove he or she has the
requisite standing to prosecute the UCL cause of action on behalf of the class members. (See,
e.g., Branick v. Downey Savings & Loan Assn. (2006) 39 Cal.4th 235, 243, 46 Cal.Rptr.3d
66, 138 P.3d 214 [“[C]ourts have permitted plaintiffs who have been determined to lack
standing, or who have lost standing after the complaint was filed, to substitute as plaintiffs the
true real parties in interest. [Citations.] Amendments for this purpose are liberally allowed
[Citations.]]”.) In the event the instant class action complaint is dismissed for lack of a
class member who has standing to prosecute the UCL cause of action and serve as the
class representative, the California Attorney General or a district attorney may nevertheless
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prosecute a UCL action against Farmers for violation of section 381, subdivision (f). (Bus.
& Prof.Code, § 17204.)


V


Breach of Contract Cause of Action


Farmers also contend the trial court erred by granting Troyk's motion for summary judgment
because there are triable issues of material fact on his cause of action for breach of contract.
Because we reverse the summary judgment based on a triable issue of fact regarding Troyk's
standing to prosecute his UCL cause of action as discussed above, we need not address Farmers'
alternative contention of trial court error in finding no triable issue of fact regarding his breach of
contract cause of action. Nevertheless, because Troyk's motion for summary judgment sought, in
the alternative, summary adjudication of his breach of contract cause of action, we consider the
record on appeal to determine whether he satisfied his burden to show there was no triable issue
of material fact regarding that cause of action and he is entitled to summary adjudication on that
cause of action.


[57]  [58]  [59]  As Troyk notes, one court stated (albeit arguably in oversimplified language):
“To be entitled to damages for breach of contract, a plaintiff must plead and prove (1) a contract,
(2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) damage
to plaintiff. [Citations.]” (Walsh v. West Valley Mission Community College Dist. (1998) 66
Cal.App.4th 1532, 1545, 78 Cal.Rptr.2d 725.) Implicit in the element of damage is that the
defendant's breach caused the plaintiff's damage. Civil Code section 3300 generally requires proof
of causation: “For the breach of an obligation arising from contract, the measure of damages ... is
the amount which will compensate the party aggrieved for all the detriment proximately caused
thereby, or which, in the ordinary course of things, would be likely to result therefrom.” 36  (Italics
added.) “An essential element of a claim for breach of contract are damages resulting from the
breach. [Citation.] Causation of damages in contract cases **629  requires that the damages be
proximately caused by the defendant's breach. [Citations.]” (St. Paul Fire & Marine Ins. Co. v.
American Dynasty Surplus Lines Ins. Co. (2002) 101 Cal.App.4th 1038, 1060, 124 Cal.Rptr.2d
818; see also *1353  Vu v. California Commerce Club, Inc. (1997) 58 Cal.App.4th 229, 233, 68
Cal.Rptr.2d 31.) Regarding the element of causation, CACI No. 303 requires proof the plaintiff
“was harmed by” a defendant's breach of contract. In Haley v. Casa Del Rey Homeowners Assn.,
supra, 153 Cal.App.4th 863, 63 Cal.Rptr.3d 514, the court upheld as proper the trial court's
instruction on the element of causation: “[T]hat the failure of the defendants was a substantial
factor in causing damage to the plaintiffs.” (Id. at p. 871, 63 Cal.Rptr.3d 514, italics added.)
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36 In the event a defendant's breach of contract did not cause harm to the plaintiffs, the trier of
fact may nevertheless award the plaintiffs nominal damages. (Civ.Code, § 3360 [“When a
breach of duty has caused no appreciable detriment to the party affected, he may yet recover
nominal damages.”]; CACI No. 360 [“If you decide that [name of defendant ] breached the
contract but also that [name of plaintiff ] was not harmed by the breach, you may still award
[him/her/it ] nominal damages such as one dollar.”]; 1 Witkin, Summary of Cal. Law (10th
ed. 2005) Contracts, § 878, pp. 965–966.)


[60]  In the circumstances of this case, we conclude Troyk did not satisfy his burden to show he
was entitled to summary adjudication of his breach of contract cause of action because his motion
papers did not show there was no triable issue on the element of causation of damages. Regarding
Troyk's breach of contract cause of action, his separate statement of undisputed material facts
did not, as with his UCL cause of action discussed above, assert any fact that Farmers' breach
of contract caused his (and the class members') damages. Troyk's separate statement asserts that
Farmers required him and the other class members to pay a service charge to obtain a one-month
policy. It also asserts he and the other class members paid the premium stated in, and complied
with all terms of, the insurance policy. However, Troyk's separate statement did not assert any
purported undisputed fact showing the element of causation, and did not refer to any evidence
showing causation. His separate statement did not contain any asserted fact that he or the other
class members would not have paid the monthly service charges had they been disclosed in the
policy documents as required by section 381, subdivision (f). Furthermore, his moving papers did
not contain or refer to any evidence supporting that asserted fact. Therefore, Troyk, as the party
moving for summary adjudication on his breach of contract cause of action, did not satisfy his
initial burden of production to make a prima facie showing of the nonexistence of any triable issue
of material fact. (Aguilar, supra, 25 Cal.4th at p. 850, 107 Cal.Rptr.2d 841, 24 P.3d 493.) Having
failed to satisfy that burden, Troyk was not entitled to summary adjudication as a matter of law
on his breach of contract cause of action.


VI


Constitutional Right to Due Process


Farmers contend the judgment violates their federal constitutional right to due process of law.
However, because we reverse the summary judgment, we do not address, as premature, the
question whether any future award of restitution may violate Farmers' federal constitutional right
to due process of law.


Nevertheless, we are unpersuaded by Farmers' argument that their right to due process was violated
because they did not have “fair notice” of *1354  section 381, subdivision (f)'s meaning prior
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to the judgment and the trial court's new interpretation of that statute could not be retroactively
applied. The trial court's (and now our) interpretation of the term “premium,” as used in section
381, subdivision (f), is based on the clear and unambiguous meaning of that term. Farmers cannot
reasonably argue they could never have predicted the trial court, and now this court, would interpret
section 381, subdivision (f), in this manner. Furthermore, because section 381, subdivision (f),
was originally enacted in 1935, Farmers cannot reasonably **630  contend that statute is being
“retroactively” applied to insurance policies issued and service charges imposed during the class
period that began on October 6, 2000.


VII


Summary Judgment and Summary Adjudication


Because Troyk did not satisfy his burden to show there are no triable issues of material fact and he
is entitled to judgment as a matter of law, the trial court erred by granting his motion for summary
judgment. (Code Civ. Proc., § 437c, subds. (c), (p)(1); Aguilar, supra, 25 Cal.4th at pp. 843, 855,
107 Cal.Rptr.2d 841, 24 P.3d 493.) As discussed above, there exists a triable issue of fact regarding
the element of causation on Troyk's standing to prosecute the UCL cause of action (as well as on
the breach of contract cause of action). Furthermore, because Farmers did not satisfy their burden
to show there are no triable issues of material fact and they are entitled to judgment as a matter of
law, the trial court did not err in denying their motion for summary judgment.


In granting Troyk's motion for summary judgment, the trial court implicitly rejected Farmers'
affirmative defenses. In effect, the court found there were no triable issues of material fact
regarding those defenses. Because Troyk alternatively moved for summary adjudication of
Farmers' affirmative defenses, the court implicitly found Troyk was entitled to summary
adjudication on those defenses. Farmers have not presented any substantive arguments on
appeal that persuade us there are any triable issues of material fact on their affirmative
defenses. Accordingly, although we reverse the summary judgment, Troyk is entitled to summary
adjudication of Farmers' seven affirmative defenses (i.e., for failure to state a cause of action,
rights governed by agreements, acts or omissions of others, laches, waiver and estoppel, adequate
remedy at law, and statutes of limitations). (Code Civ. Proc., § 437c, subd. (f).)


*1355  VIII ***


*** See footnote *, ante.
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DISPOSITION


The judgment is reversed and the matter is remanded with directions that the trial court: (1) vacate
its order granting Troyk's motion for summary judgment; and (2) issue a new order denying Troyk's
motion for summary judgment, Farmers' motion for summary judgment, and Troyk's motion for
summary adjudication of his UCL and breach of contract causes of action, but granting Troyk's
motion for summary adjudication of Farmers' affirmative defenses. The parties shall bear their
own costs of appeal.


WE CONCUR: NARES, Acting P.J., and HALLER, J.


All Citations


171 Cal.App.4th 1305, 90 Cal.Rptr.3d 589, 09 Cal. Daily Op. Serv. 3071, 2009 Daily Journal
D.A.R. 3624
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59 Cal.4th 1029
Supreme Court of California


TUOLUMNE JOBS & SMALL BUSINESS ALLIANCE, Petitioner,
v.


The SUPERIOR COURT of Tuolumne County, Respondent;
Wal–Mart Stores, Inc., et al., Real Parties in Interest.


No. S207173.
|


Aug. 7, 2014.


Synopsis
Background: Objector petitioned for writ of mandate challenging city's approval of development
project without completing environmental review under California Environmental Quality Act
(CEQA). The Superior Court, Tuolumne County, No. CV56309, James A. Boscoe, J., sustained
developer's demurrer in part without leave to amend. Objector petitioned for writ of mandate.
The Court of Appeal granted petition in part. The Supreme Court granted review, superseding the
opinion of the Court of Appeal.


[Holding:] The Supreme Court, Corrigan, J., held that CEQA review is not required before direct
adoption of initiative.


Reversed and remanded.


Opinion, 148 Cal.Rptr.3d 730, superseded.


Procedural Posture(s): On Appeal; Petition for Writ of Mandate; Demurrer to Complaint.


West Headnotes (16)


[1] Zoning and Planning Approval of voters or property owners;  referendum and
initiative
For land use initiatives proposed by voters and adopted at an election, the abbreviated
report provided for in the Elections Code furnishes the exclusive means of obtaining
environmental review. West's Ann.Cal.Elec. Code §§ 9212, 9214.
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[2] Election Law Right to initiative, referendum, and other ballot measures; 
 constitutional limitations
Election Law Evidence
In light of the initiative power's significance in California's democracy, courts have a duty
to jealously guard this right of the people and must preserve the use of an initiative if
doubts can be reasonably resolved in its favor. West's Ann.Cal. Const. Art. 4, § 1.


1 Case that cites this headnote


[3] Counties Ordinances and by-laws
Municipal Corporations Matters subject to initiative
In contrast to statewide initiatives, which may be placed directly on the ballot, city and
county initiatives can only be submitted to voters if they have been presented to, but not
enacted by, the local legislative body. West's Ann.Cal. Const. Art. 2, § 11.


1 Case that cites this headnote


[4] Environmental Law Land use in general
For land use initiatives proposed by voters and adopted at an election, California
Environmental Quality Act (CEQA) compliance is not required before a legislative
body submits the initiative to voters. West's Ann.Cal.Elec. Code § 9214(a); West's
Ann.Cal.Pub.Res.Code § 21000 et seq.


[5] Election Law Expenditures;  fiscal matters and disclosures
Environmental Law Duty of government bodies to consider environment in general
A legislative body need not obtain full California Environmental Quality Act (CEQA)
review before it may directly adopt a voter initiative, and the abbreviated report
provided for in the Elections Code is the exclusive means for assessing the potential
environmental impact of such initiatives. West's Ann.Cal.Elec. Code §§ 9212, 9214; West's
Ann.Cal.Pub.Res.Code § 21000 et seq.


3 Cases that cite this headnote


[6] Statutes Purpose and intent
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Supreme Court's primary task in interpreting a statute is to determine the Legislature's
intent, giving effect to the law's purpose.


26 Cases that cite this headnote


[7] Statutes Language and intent, will, purpose, or policy
In construing a statute, courts consider first the words of a statute, as the most reliable
indicator of legislative intent.


16 Cases that cite this headnote


[8] Statutes Context
Statutes Construing together;  harmony
Statutes Construing together;  harmony
Words must be construed in context, and statutes must be harmonized, both internally and
with each other, to the extent possible.


23 Cases that cite this headnote


[9] Statutes Superfluousness
Statutes Unintended or unreasonable results;  absurdity
Statutory interpretations that lead to absurd results or render words surplusage are to be
avoided.


57 Cases that cite this headnote


[10] Municipal Corporations Initiative procedure
The deadlines in the statute governing a city's adoption of a voter initiative are mandatory.
West's Ann.Cal.Elec. Code § 9214.


1 Case that cites this headnote


[11] Statutes Superfluousness
An interpretation that renders statutory language a nullity is to be avoided.


28 Cases that cite this headnote
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[12] Statutes Other Statutes
Statutes Presumptions
The Legislature is presumed to be aware of all laws in existence when it passes or amends
a statute.


2 Cases that cite this headnote


[13] Statutes Implied Repeal
There is a strong presumption against repeal by implication.


2 Cases that cite this headnote


[14] Statutes By inconsistent or repugnant statute
Absent an express declaration of legislative intent, courts will find an implied repeal only
when there is no rational basis for harmonizing the two potentially conflicting statutes, and
the statutes are irreconcilable, clearly repugnant, and so inconsistent that the two cannot
have concurrent operation.


1 Case that cites this headnote


[15] Statutes Plain, literal, or clear meaning;  ambiguity
To the extent statutory language is ambiguous or open to more than one reasonable
interpretation, courts may turn to legislative history for guidance.


6 Cases that cite this headnote


[16] Statutes Policy considerations;  public policy
If statutory language and legislative history are unclear, courts may look to public policy
as an aid in determining legislative intent.


3 Cases that cite this headnote
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Opinion


CORRIGAN, J.


*1033  **914  [1]  When a city council receives a voter initiative petition meeting Elections
Code requirements, it must do one of three things: (1) adopt the initiative without alteration; (2)
submit it to a special election; or (3) order an abbreviated report on the initiative. Upon receipt of
the report, it must then either adopt the initiative or hold a special election. (Elec.Code, § 9214.) 1


Several cases have held that provisions of the California Environmental Quality Act (CEQA) (Pub.
Resources Code, § 21000 et seq.) do not apply to land use initiatives proposed by voters and
adopted at an election. In such cases, the abbreviated report provided for in the Elections Code
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furnishes the exclusive means of obtaining environmental review. (See, e.g., DeVita v. County of
Napa (1995) 9 Cal.4th 763, 793–795, 38 Cal.Rptr.2d 699, 889 P.2d 1019 (DeVita ); Stein v. City
of Santa Monica (1980) 110 Cal.App.3d 458, 461–462, 168 Cal.Rptr. 39 (Stein ).)


1 All statutory references are to the Elections Code unless otherwise specified.


The question here is whether the result should be different if a city chooses to directly adopt a voter-
sponsored initiative rather than hold a special *1034  election. The Court of Appeal distinguished
between these two courses of action and held that a city may not adopt a voter initiative
with potential environmental impacts unless it conducts a full CEQA analysis. The language
and legislative history behind the Elections Code statutes do not support this interpretation.
Accordingly, the judgment is reversed.


I. BACKGROUND


The relevant facts are undisputed. Wal–Mart Stores, Inc. (Wal–Mart) operates a **915  130,166–
square–foot store in the City of Sonora (City). In 2007, Wal–Mart sought to expand its store
by approximately 27,491 square feet. The new Wal–Mart “Supercenter” would sell groceries
and be open 24 hours every day. In December 2009, the City circulated for public comment a
draft environmental impact report (EIR) for the expansion. After a hearing, the City's planning
commission unanimously recommended that the EIR be certified and the project approved.


Less than a week later, before the project was called for a vote, the City Council (Council) was
served with a notice of intent to circulate an initiative petition. The “Wal–Mart Initiative” proposed
to adopt a specific plan for the contemplated expansion. Its apparent purpose was to streamline
approval for construction and operation of the Supercenter. The Council postponed its vote while
the initiative petition circulated. The petition was ultimately signed by over 20 percent of the City's
2,489 registered voters.


On September 20, 2010, the Council ordered that a section 9212 report be prepared to examine the
initiative's consistency with previous planning commission approvals for the Wal–Mart expansion.
At its next meeting, the Council considered ***604  this report and countervailing arguments.
After weighing its options, the Council adopted the ordinance.


The Tuolumne Jobs & Small Business Alliance (TJSBA) then sought a writ of mandate based
on four causes of action. The petition's first claim, which is the subject of this appeal, asserted
that the Council violated CEQA by adopting the ordinance without first conducting a complete
environmental review. TJSBA also challenged the validity of the initiative itself, on the grounds
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that it conflicted with the City's general plan, improperly limited the City's legislative power, and
was impermissibly administrative, rather than legislative, in nature.


Wal–Mart, the City, and initiative proponent James Grinnell demurred. The trial court sustained
the demurrer without leave to amend as to all causes of action except TJSBA's claim that the
initiative improperly conflicted with the general plan. TJSBA challenged these adverse rulings by
writ petition in the *1035  Court of Appeal. That court granted the writ as to the first cause of
action, holding that when a land use ordinance is proposed in a voter initiative petition, full CEQA
review is required if the city council adopts the ordinance rather than submitting it to an election.
It expressly disagreed with the only published authority on point, Native American Sacred Site &
Environmental Protection Assn. v. City of San Juan Capistrano (2004) 120 Cal.App.4th 961, 16
Cal.Rptr.3d 146. We granted review.


II. DISCUSSION


This case explores the intersection between the constitutional power of voters to enact laws by
initiative and the environmental review generally required for laws potentially having a significant
environmental impact. Because we must decide a city government's obligations in adopting a land
use initiative proposed by voters, 2  we begin our analysis with the laws governing initiatives.


2 TJSBA urges us to follow our decision in Friends of Sierra Madre v. City of Sierra Madre
(2001) 25 Cal.4th 165, 191, 105 Cal.Rptr.2d 214, 19 P.3d 567, which held that local agencies
must comply with CEQA before placing a land use initiative on the ballot. However, Sierra
Madre 's holding was specifically addressed to city-council-generated initiatives. “There
is ... a clear distinction between voter-sponsored and city-council-generated initiatives.” (Id.
at p. 189, 105 Cal.Rptr.2d 214, 19 P.3d 567.) Whereas voters may justifiably assume that
a city council has placed an initiative on the ballot only after careful study of its potential
environmental impacts, they have no reason to believe a voter-sponsored initiative has
undergone the same scrutiny. (Id. at p. 190, 105 Cal.Rptr.2d 214, 19 P.3d 567.) Voters can
therefore be expected to consider the potential environmental impacts of a proposal more
carefully in deciding whether to support or oppose a voter-sponsored measure. (Ibid.) The
Sierra Madre opinion is thus inapposite here.


A. Elections Code Provides the Exclusive Procedures for Voter Initiatives.
[2]  In 1911, Californians amended our Constitution, reserving to themselves the powers of
initiative and referendum. (Cal. Const., art. IV, § 1; **916  Associated Home Builders etc., Inc. v.
City of Livermore (1976) 18 Cal.3d 582, 591, 135 Cal.Rptr. 41, 557 P.2d 473 (Associated Home
Builders ).) 3  Voter initiatives have been compared to a “ ‘legislative battering ram ’ ” because
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they “ ‘may be used to tear through the exasperating tangle of the traditional legislative procedure
and strike ***605  directly toward the desired end.’ ” (Amador Valley Joint Union High Sch. Dist.
v. State Bd. of Equalization (1978) 22 Cal.3d 208, 228, 149 Cal.Rptr. 239, 583 P.2d 1281.) In light
of the initiative power's significance in our democracy, courts have a duty “ ‘to jealously guard
this right of the people’ ” and must preserve the use of an initiative if doubts can be reasonably
resolved in its favor. (Associated Home Builders, at p. 591, 135 Cal.Rptr. 41, 557 P.2d 473; see
Amador Valley, at p. 248, 149 Cal.Rptr. 239, 583 P.2d 1281.)


3 Because this case concerns a voter initiative, we do not discuss the voters' related power
of referendum except to note its availability as a means to repeal initiatives that have been
adopted against the majority's wishes. (See post, 175 Cal.Rptr.3d at pp. 610–611, 330 P.3d
at p. 921.)


*1036  [3]  The Legislature was authorized to establish procedures for city and county voters to
exercise their right of initiative. (Cal. Const., art. II, § 11; Associated Home Builders, supra, 18
Cal.3d at p. 591, 135 Cal.Rptr. 41, 557 P.2d 473.) It has done so. In contrast to statewide initiatives,
which may be placed directly on the ballot, the Legislature created an indirect process for city and
county initiatives. These can only be submitted to voters if they have been presented to, but not
enacted by, the local legislative body. (Thompson v. Board of Supervisors (1986) 180 Cal.App.3d
555, 561, 225 Cal.Rptr. 640.) “The intent of the Legislature in granting solely indirect initiative
power to voters at the county level was to create the opportunity to spare the expense of a public
vote. [Citation.]” (Ibid., fn. omitted.)


The procedures for municipal voter initiatives are found in section 9200 et seq. 4  Under section
9214, 5  when a local body receives an initiative petition signed by at least 15 percent of the city's
registered voters, it must: (1) adopt the initiative, without alteration, within 10 days after the
petition is presented; (2) immediately submit the initiative to a vote at a special election; or (3)
order a report pursuant to section 9212. The report may examine the proposed initiative's effects
on land use, infrastructure, and “[a]ny other matters the legislative body requests” be included. (§
9212, subd. (a)(8).) If ordered, the report must be prepared and presented within 30 days after the
petition was certified as satisfying the signature requirement. (§ 9212, subd. (b).) Within 10 days
after receiving the report, the legislative body must either adopt the ordinance or order an election
pursuant to section 9214(b). (§ 9214(c).)


4 Other chapters of the Elections Code govern statewide initiatives (§ 9000 et seq.) and county
initiatives (§ 9100 et seq.).


5 Hereafter, references to the subdivisions of this statute will be abbreviated as sections
9214(a), 9214(b), and 9214(c).
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[4]  [5]  It is well established that CEQA compliance is not required before a legislative body
submits an initiative to voters under section 9214(b). (See DeVita, supra, 9 Cal.4th at pp. 793–795,
38 Cal.Rptr.2d 699, 889 P.2d 1019; Stein, supra, 110 Cal.App.3d at p. 461, 168 Cal.Rptr. 39.) The
question here is whether the result should be different in the direct adoption context. That is, must
the legislative body obtain full CEQA review before it may directly adopt a voter initiative under
section 9214(a)? The answer is no. Because CEQA review is contrary to the statutory language and
legislative history pertaining to voter initiatives, and because policy considerations do not compel
a different result, such review is not required before adoption of a voter initiative. A section 9212
report is the exclusive means for assessing the potential environmental impact of such initiatives.


*1037  B. Statutory Language Precludes Application of CEQA.
[6]  [7]  [8]  [9]  Our primary task in interpreting a statute is to determine the Legislature's
***606  intent, giving effect to the law's purpose. (In re Greg F. (2012) 55 Cal.4th 393, 406,
146 Cal.Rptr.3d 272, 283 P.3d 1160 (Greg F.).) We consider first the words of a statute, as the
most reliable indicator of legislative intent. (Pineda v. Williams–Sonoma Stores, **917  Inc.
(2011) 51 Cal.4th 524, 529, 120 Cal.Rptr.3d 531, 246 P.3d 612.) “ ‘ “Words must be construed
in context, and statutes must be harmonized, both internally and with each other, to the extent
possible.” [Citation.] Interpretations that lead to absurd results or render words surplusage are to
be avoided. [Citation.]’ [Citation.]” (People v. Loeun (1997) 17 Cal.4th 1, 9, 69 Cal.Rptr.2d 776,
947 P.2d 1313.)


The language of section 9214 makes no mention of CEQA. Although this fact alone is not
dispositive, the statutory language does not support imposing a CEQA requirement on the direct
adoption procedures in section 9214(a).


Requiring CEQA review before direct adoption would essentially nullify both subdivisions (a)
and (c). The plain language of section 9214 requires that city governments act quickly to either
adopt a qualified voter initiative or hold a special election. (§ 9214(a)–(b).) The only other option
is to order a report exploring potential impacts of the initiative. (§ 9214(c); see § 9212.) This
report can only provide an abbreviated review because it must be produced within 30 days after
the initiative's certification. (§ 9212(b).) Once the city receives the report, it must either adopt the
initiative within 10 days or immediately order a special election. (§ 9214(c).) These short deadlines
are consistent with other deadlines requiring public officials to act expeditiously on initiatives. For
example, once a proposed initiative is filed, the city attorney has only 15 days to prepare a ballot
title and summary (§ 9203), and elections officials have only 30 days to verify signatures on the
petition (§§ 9114–9115, 9211).


In contrast to these condensed deadlines, CEQA review typically takes months. The process starts
with a preliminary review, in which the lead agency has 30 days to determine whether the proposed
activity constitutes a “[p]roject” subject to CEQA. (Pub. Res.Code, § 21065; Cal.Code Regs.,
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tit. 14, § 15060.) If the activity is a project, and not exempt from CEQA, the lead agency must
next conduct an initial study to determine whether the activity may have a significant effect on
the environment. (Cal.Code Regs. tit. 14, § 15063.) Depending on the extent and significance
of potential environmental impacts identified in the initial study, the agency must prepare either
an EIR, a mitigated negative declaration, or a negative declaration. (Pub.Res.Code, §§ 21064,
21064.5, 21080, subds. (c), (d); Cal.Code Regs., tit. 14, § 15063.) Even if the lead agency
determines a *1038  project is unlikely to have a significant environmental effect, CEQA requires
public notice and a minimum of 20 to 30 days for public comment before a negative declaration
can be adopted. (Pub.Res.Code, § 21091, subd. (b).) If an EIR is required, the lead agency must
notify all responsible agencies and the state Office of Planning and Research. These agencies then
have 30 days to specify the scope and content of information to be included. (Pub. Res.Code, §
21080.4; Cal.Code Regs., tit. 14, § 15082.) With this input, the lead agency prepares a draft EIR
(Pub.Res.Code, § 21100) and circulates it for public review and comment (Pub. Res.Code, § 21091;
Cal.Code Regs., tit. 14, § 15087). The time required to prepare a full EIR varies. The public review
period must be at least 30 days. (Pub.Res.Code, § 21091, subd. (a).) The lead agency must then
prepare written responses to the public comments and incorporate the comments and responses
***607  into a final EIR. (Pub.Res.Code, §§ 21091, subd. (d)(2), 21104, 21153; Cal.Code Regs.,
tit. 14, § 15088.) If significant information is added, the EIR must be recirculated for another
round of public review and comment before issuance of a final EIR. (Cal.Code Regs., tit. 14, §§
15088.5, 15090.)


[10]  Considering the time necessary for agencies to review the potential environmental impacts
of a project and allow public review and comment, it would be impossible for a city to complete
CEQA review within 10 days before adopting a voter initiative. (§ 9214(a).) Although this period
can be extended to 40 days if the city obtains a section 9212 report, under no circumstances
can a city delay action on a voter initiative beyond 40 days. The deadlines in section 9214 are
mandatory. As a result, if prior CEQA review is required, a city could never adopt a voter initiative
under section 9214(a) if that **918  initiative had any potential impact on the environment. Direct
adoption would be severely curtailed and, for many initiatives, no longer an option, because it
would be impossible for cities to comply with both CEQA and the section 9214 deadlines. (Cf.
DeVita, supra, 9 Cal.4th at p. 795, 38 Cal.Rptr.2d 699, 889 P.2d 1019 [irreconcilable deadlines
make it impossible to conduct CEQA review before holding election on a voter initiative].)


[11]  Requiring CEQA compliance before direct adoption would thus effectively nullify section
9214(a) for all voter initiatives with potential environmental impact. It is a maxim of statutory
interpretation that courts should give meaning to every word of a statute and should avoid
constructions that would render any word or provision surplusage. (California Teachers Assn. v.
Governing Bd. of Rialto Unified School Dist. (1997) 14 Cal.4th 627, 634, 59 Cal.Rptr.2d 671,
927 P.2d 1175; see *1039  People v. Shabazz (2006) 38 Cal.4th 55, 67–69, 40 Cal.Rptr.3d 750,
130 P.3d 519.) “An interpretation that renders statutory language a nullity is obviously to be
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avoided.” (Williams v. Superior Court (1993) 5 Cal.4th 337, 357, 19 Cal.Rptr.2d 882, 852 P.2d
377.) Adding CEQA review to the procedures in section 9214(a) would render that provision
inoperative for a great many voter initiatives. The impact also spreads beyond subdivision (a).
If full CEQA review were required before an initiative could be adopted, the abbreviated report
provided for by sections 9212 and 9214(c) would be superfluous. Cities could still obtain such
a report, of course. But, despite the plain language of section 9214(c) allowing direct adoption,
cities' only practical option after obtaining a report would be to submit the initiative to an election.
Moreover, if a city undertook full CEQA review of a voter initiative, the more cursory review
available under section 9212 would be duplicative and unnecessary.


[12]  “The Legislature is presumed to be aware of all laws in existence when it passes or amends
a statute. [Citations.]” (Greg F., supra, 55 Cal.4th at p. 407, 146 Cal.Rptr.3d 272, 283 P.3d 1160.)
When the Legislature enacted CEQA in 1970, the statutory procedures for enacting voter initiatives
were firmly in place, having been codified at section 9214(a) for nearly 60 years. If the Legislature
had intended to require CEQA review before direct adoption, despite the section 9214(a) deadlines,
it could have easily said so. It did not.


[13]  [14]  Moreover, although CEQA is the later enacted and arguably more specific statute,
a conclusion that CEQA prevails over contrary Elections Code procedures would impliedly
repeal section 9214(a). There is a strong presumption against repeal by implication. (People
v. ***608  Park (2013) 56 Cal.4th 782, 798, 156 Cal.Rptr.3d 307, 299 P.3d 1263.) “ ‘Absent
an express declaration of legislative intent, we will find an implied repeal “only when there
is no rational basis for harmonizing the two potentially conflicting statutes [citation], and the
statutes are ‘irreconcilable, clearly repugnant, and so inconsistent that the two cannot have
concurrent operation.’ ” [Citation.]' [Citation.]” (Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465,
487, 110 Cal.Rptr.2d 370, 28 P.3d 116.) “Courts have also noted that implied repeal should not
be found unless ‘... the later provision gives undebatable evidence of an intent to supersede
the earlier....’ [Citation.]” (Western Oil & Gas Assn. v. Monterey Bay Unified Air Pollution
Control Dist. (1989) 49 Cal.3d 408, 420, 261 Cal.Rptr. 384, 777 P.2d 157.) Evidence that
the Legislature intended CEQA to supersede direct adoption procedures is completely lacking.
The legislative scheme accommodates the concerns underlying CEQA by providing abbreviated
review under sections 9212 and 9214(c). (See post, 175 Cal.Rptr.3d at pp. 609–610, 330 P.3d
at pp. 919–920.) Moreover, because the timelines for initiatives *1040  and CEQA review are
fundamentally incompatible, a requirement of CEQA review before direct adoption would leave
local governments no choice but to submit most initiatives to election. Then, no additional
environmental review would result.


Finally, even if time constraints permitted CEQA review, cities would be powerless to reject the
proposed project or to require alterations in the project that would lessen its environmental impact,
no matter what the review showed. Section 9214 requires that **919  local governments either
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adopt qualified initiatives or submit them to voters “without alteration.” (§ 9214.) Furthermore,
initiatives adopted by a local government or voters may not be repealed or amended except by
vote of the people, unless the initiative provides otherwise. (§ 9217.)


C. Application of CEQA to Voter Initiatives Is Contrary to Legislative Intent.
[15]  To the extent statutory language is ambiguous or open to more than one reasonable
interpretation, we may turn to legislative history for guidance. (Murphy v. Kenneth Cole
Productions, Inc. (2007) 40 Cal.4th 1094, 1103–1105, 56 Cal.Rptr.3d 880, 155 P.3d 284.) Here,
legislative history confirms that ordinances enacted by initiative, either directly or by election, are
not subject to CEQA review.


DeVita, supra, 9 Cal.4th at pages 794–795, 38 Cal.Rptr.2d 699, 889 P.2d 1019, discussed two
Assembly bills that would have subjected initiative measures to environmental review. One would
have required environmental review after the approval of any initiative that proposed activity
constituting a project under CEQA. The initiative could then take effect only upon filing of an EIR
or other CEQA document. (See DeVita, at p. 794, 38 Cal.Rptr.2d 699, 889 P.2d 1019 [discussing
Assem. Bill No. 4678 (1987–1988 Reg. Sess.), as introduced Mar. 1, 1988].) Another bill would
have required an extensive environmental review and economic analysis by the Governor's Office
of Planning and Research before any local land use initiative could be submitted to voters. (See
DeVita, at p. 794, 38 Cal.Rptr.2d 699, 889 P.2d 1019 [discussing Assem. Bill No. 628 (1989–1990
Reg. Sess.) ].) Neither bill was enacted. (DeVita, at pp. 794–795, 38 Cal.Rptr.2d 699, 889 P.2d
1019.)


Although proposed legislation may fail for many reasons, and only limited inferences can be
drawn when a bill fails (see ***609  Granberry v. Islay Investments (1995) 9 Cal.4th 738, 746,
38 Cal.Rptr.2d 650, 889 P.2d 970), we found this legislative history telling. The repeated “defeat
of attempts to impose more stringent environmental review requirements on land use initiatives
provide[d] ... corroboration that the Legislature did not intend such requirements to obstruct the
exercise of the right to amend general plans by initiative.” (DeVita, supra, 9 Cal.4th at p. 795,
38 Cal.Rptr.2d 699, 889 P.2d 1019.) Instead, we concluded the *1041  environmental review
available under section 9111, the companion statute of section 9212, 6  represents the Legislature's
attempt to balance the right of initiative with the goal of informing voters and local officials about
the potential consequences of an initiative's enactment. (DeVita, at p. 795, 38 Cal.Rptr.2d 699,
889 P.2d 1019.) This compromise allows local agencies to conduct an abbreviated environmental
review and still act promptly on the initiative. (See ibid.)


6 Section 9111 is identical to section 9212 except that it applies to initiatives at the county,
rather than city, level. Just like section 9214, section 9116 requires that county boards of
supervisors either adopt a qualified initiative, put it before voters at a special election, or order
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an abbreviated report followed by direct adoption or election. They are parallel statutory
schemes addressing how initiatives must be handled at these different levels of government.


The Legislature's treatment of two other Assembly bills directly supports the conclusion in DeVita
that local initiatives are subject to environmental review under sections 9111 or 9212 but not
CEQA. Assembly Bill No. 2003 (1987–1988 Reg. Sess.) (hereafter Assembly Bill 2003) and
Assembly Bill No. 2202 (1987–1988 Reg. Sess.) (hereafter Assembly Bill 2202) concerned the
same subject and were introduced on the same day, March 6, 1987. Their different outcomes are
instructive about the breadth of environmental review the Legislature intends for initiatives.


As originally written, Assembly Bill 2003 would have prevented a city or county clerk from
“examin[ing]” a land use initiative petition unless it was accompanied by an EIR or negative
declaration. (Assembly Bill 2003, as introduced Mar. 6, 1987, p. 2.) Later amendments required
that local agencies conduct CEQA review and produce an EIR or negative declaration within 210
days. (Assembly Bill 2003, as amended May 4, 1987, p. 5.) Only after this review could a local
government adopt the initiative or submit it to an election. (Ibid.) The Assembly Natural Resources
Committee opposed the bill because it would have imposed time-consuming and **920  costly
procedural requirements on land use initiatives and potentially inhibited the initiative power. It
would also have expanded CEQA's application to encompass measures proposed by citizens.
(Assem. Natural Resources Com., Analysis of Assembly Bill 2003, as amended Jan. 1, 1988, p.
3.) The priority treatment of initiatives contemplated in the bill would also have interfered with
ongoing local planning. Its timelines for environmental review would have been difficult to satisfy,
leading to potential litigation over the review's adequacy along with further delay and expense.
(Ibid.) After this opposition was registered, Assembly Bill 2003 died in committee.


Assembly Bill 2202, by contrast, passed handily. Among other things, Assembly Bill 2202 enacted
the predecessor to section 9212. (Former Elec. Code, § 4009.5, added by Stats.1987, ch. 767,
§ 15, p. 2438 and repealed by Stats.1994, ch. 920 [repealing and reenacting Elections Code].)
This *1042  provision authorized local governments to obtain a report on a proposed initiative
measure's fiscal impact, effect on planning, and “[a]ny other matters” of interest. ***610  (Former
Elec. Code, § 4009.5, subd. (a).) The report had to be prepared and presented within 45 days after
initiative certification. (Id., subd. (b).) Legislative committee reports consistently observed that
current law did not provide for any review of proposed initiatives by local agencies. (E.g., Sen.
Elections Com., Rep. on Assembly Bill 2202, as amended June 30, 1987, p. 1; Assem. Com. on
Elections, Reapportionment and Const. Amends., Rep. on Assembly Bill 2202, as amended May 4,
1987, p. 1.) One committee report noted that Assembly Bill 2202 would allow cities and counties to
obtain information on an initiative's potential effects while they still had time to enact the initiative
themselves. (Assem. Ways and Means Com., Rep. on Assembly Bill 2202, as amended May 14,
1987, p. 2.)
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Thus, when faced with competing bills, the Legislature enacted the bill that gave local governments
the option of obtaining an abbreviated review to be completed within the short time frame required
for action on initiatives. This option is now codified for municipal initiatives in sections 9212
and 9214(c). As it had done with other similar attempts, the Legislature specifically rejected the
bill that would have required CEQA review before a land use initiative could be directly adopted
or submitted to voters. For over 25 years, the Legislature has enacted no law extending CEQA
to initiatives. This legislative history supports the conclusion that CEQA does not apply to any
ordinances enacted by initiative, whether through an election or direct adoption.


D. Direct Adoption Without CEQA Review Does Not Offend Public Policy.
[16]  Finally, if statutory language and legislative history are unclear, courts may look to public
policy as an aid in determining legislative intent. (Coalition of Concerned Communities, Inc. v.
City of Los Angeles (2004) 34 Cal.4th 733, 737, 21 Cal.Rptr.3d 676, 101 P.3d 563.) Direct adoption
of a voter initiative without prior CEQA review does not so offend public policy that we must
reconsider our analysis.


Ever since the initiative power was added to the Constitution, the Legislature has given local
governments the option to directly adopt voter initiatives rather than hold an election. The original
implementing statute stated that, when presented with a qualified voter initiative, “the legislative
body shall either: [¶] (a) [p]ass such ordinance without alteration at the regular session at which it
is presented and within ten days after it is presented; or [¶] (b) [f]orthwith, ... call a special election
at which such ordinance, without alteration, shall be submitted to a vote of the electors of the city
or town.” (Stats.1911, Ex.Sess.1911, ch. 33, § 1, p. 132.) The government's *1043  option to adopt
an initiative without holding an election was also provided for in the original ballot measure adding
the right of initiative to the Constitution. The ballot material for the 1911 election explained that,
after the Secretary of State transmitted a qualified initiative petition to the Legislature, “[t]he law
proposed by such petition shall be either enacted or rejected without change or amendment by the
legislature, within forty days from the time it is received,” subject to referendum if the law was
enacted. (Ballot Pamp., Special **921  Elec. (Oct. 10, 1911) text of Sen. Const. Amend. No. 22,
p. 2.) “If any law so petitioned for be rejected, or if no action is taken upon it by the legislature
within said forty days, the secretary of state shall submit it to the people for approval or rejection
at the next ensuing general election.” (Ibid.)


Direct adoption has thus been available to local governments from the outset of ***611  legislation
by initiative. The voters who amended the Constitution intended to empower their government
to enact a qualified initiative immediately, without the need for an election and its attendant
delay and cost. The Legislature has consistently provided that option in statutes implementing the
amendment.
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CEQA review is not required before direct adoption of an initiative, just as it is not required before
voters adopt an initiative at an election. Appellants warn that developers could potentially use the
initiative process to evade CEQA review, and that direct adoption by a friendly city council could
be pursued as a way to avoid even the need for an election. Of course, the initiative power may
also be used to thwart development. (See, e.g., Associated Home Builders, supra, 18 Cal.3d at
pp. 589–590, 135 Cal.Rptr. 41, 557 P.2d 473 [initiative prohibited issuance of residential building
permits until certain standards were met].) However, these concerns are appropriately addressed
to the Legislature. The process itself is neutral. The possibility that interested parties may attempt
to use initiatives to advance their own aims is part of the democratic process.


Finally, voters have statutory remedies if direct adoption of an initiative results in the enactment
of an undesirable law. Section 9235 stays the effective date of most local ordinances for 30
days. During this 30–day period, voters may circulate a referendum petition. (See § 9237.) If a
city receives a “petition protesting the adoption of an ordinance” signed by at least 10 percent
of the city's voters, the effective date is suspended and the city must reconsider the ordinance.
(Ibid.) Upon reconsideration, the city may either repeal the ordinance in its entirety or submit the
ordinance to voters in an election to be held within 88 days. (§ 9241.) The Legislature has outlined
clear procedures for voters to overturn an ordinance adopted against the majority's will. Whichever
path a city chooses in dealing with a voter initiative, voters have the final say.


*1044  III. DISPOSITION


The judgment of the Court of Appeal issuing a writ of mandate is reversed. The case is remanded
for further proceedings consistent with this opinion.


WE CONCUR: CANTIL–SAKAUYE, C.J., BAXTER, WERDEGAR, CHIN, LIU, JJ., and
BLEASE, J. *


* Associate Justice of the Court of Appeal, Third Appellate District, assigned by the Chief
Justice pursuant to article VI, section 6 of the California Constitution.


All Citations


59 Cal.4th 1029, 330 P.3d 912, 175 Cal.Rptr.3d 601, 14 Cal. Daily Op. Serv. 8977, 2014 Daily
Journal D.A.R. 10,503


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976134748&pubNum=0000661&originatingDoc=Ib1a7da861e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976134748&pubNum=0000661&originatingDoc=Ib1a7da861e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0351011901&originatingDoc=Ib1a7da861e9711e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0127904001&originatingDoc=Ib1a7da861e9711e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0252859201&originatingDoc=Ib1a7da861e9711e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218429701&originatingDoc=Ib1a7da861e9711e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322143101&originatingDoc=Ib1a7da861e9711e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243160501&originatingDoc=Ib1a7da861e9711e49488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART6S6&originatingDoc=Ib1a7da861e9711e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Tuolumne Jobs & Small Business Alliance v. Superior Court, (2014) 59 Cal.4th 1029






Velasquez v. Truck Ins. Exchange, 1 Cal.App.4th 712 (1991)
5 Cal.Rptr.2d 1


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


1 Cal.App.4th 712, 5 Cal.Rptr.2d 1


ANTHONY VELASQUEZ et al., Plaintiffs and Appellants,
v.


TRUCK INSURANCE EXCHANGE et al., Defendants and Respondents.


No. B044736.
Court of Appeal, Second District, Division 4, California.


Apr. 18, 1991.


SUMMARY


Two insureds purchased an apartment building which they insured with a group of insurers under a
property and multiperil policy. A fire damaged part of the building, and the insureds filed a claim.
The insurers sent letters to the insureds, indicating that the policy had been cancelled more than
six months prior to the fire for nonpayment of premiums, and that therefore the claim was denied.
Two years after denial of the claim, the insureds filed a complaint alleging causes of action for
breach of fair dealing and good faith, and breach of statutory duties under Ins. Code, § 790.03,
subd. (h) (prohibited unfair or deceptive acts or practices). The insurers' amended answer raised a
defense based on the limitations clause contained in the insurance policy, which stated that no suit
would be sustainable in any court unless it was commenced within 12 months after inception of
the loss. The insurers moved for summary judgment on the ground that the action was barred by
the limitations clause. The trial court granted the motion. (Superior Court of Los Angeles County,
No. C 685288, Robert W. Zakon, Temporary Judge. * )


The Court of Appeal affirmed. Although the insureds contended that cancellation of the policy
voided the limitations provision, the court held that the insureds could not claim both that the
policy was in effect for purposes of filing the claim, and not in effect for purposes of the limitations
provision. The court also held that, since the bad faith action was based on allegations relating to
the handling of a claim, it was considered to be an action “on the policy” rather than on events
occurring after the policy's coverage, and therefore the action was subject to the limitations bar.
The court also held the fact that the insurers cancelled the policy did not result in a waiver of the
right to rely on the limitations clause. Further, the court held that cancellation of the policy did not
estop the insurers from raising the limitations defense, since the insureds had refused to recognize
the cancellation, and therefore they could not establish detrimental reliance on it.
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* Pursuant to California Constitution, article VI, section 21. (Opinion by Woods (A. M.), P.J.,
with George and Goertzen, JJ., concurring.) *713


HEADNOTES


Classified to California Digest of Official Reports


(1)
Summary Judgment § 6--Motion--Defendant's Burden of Proof.
In order to prevail on a motion for summary judgment, a defendant must either disprove an essential
element of the plaintiff's cause of action or prove an affirmative defense that would bar such a
cause of action. Moreover, on the motion, the issues are defined by the pleadings.


(2)
Limitation of Actions § 83--Questions of Law and Fact--Requirements for Summary Judgment.
Where the operative facts in a case are undisputed, the question of the application of the statute
of limitations is a matter of law, and summary judgment is proper where the facts show the action
is time barred as a matter of law.


(3a, 3b)
Insurance Contracts and Coverage § 12--Rules in Aid of Interpretation of Contracts--Interpretation
as Affected by Statutes and Judicial Decisions--Clause Authorized by Statute.
When a clause in an insurance policy is authorized by statute, it is deemed consistent with public
policy as established by the Legislature. In addition, the statute must be construed to implement the
intent of the Legislature and should not be construed strictly against the insurer, unlike ambiguous
or uncertain language.


(4)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Delayed Discovery
Rule.
In bad faith actions against insurers, a delayed discovery rule applies to the period of limitations
where the bad faith action stems from denial of a claim arising from progressive property loss.


(5)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Tolling Period.
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Limitations periods in an insurance policy should be tolled from the time a claim is made to the
time it is denied.


(6)
Insurance Contracts and Coverage § 136--Actions--Summary Judgment-- Limitations Defense.
In an action by insureds against insurers for breach of fair dealing and good faith, and for breach
of statutory duties under Ins. Code, § 790.03, subd. (h) (prohibited unfair or deceptive acts or
practices), after the insurers denied a claim on the ground that the policy had been cancelled for
failure to pay premiums, the trial court properly granted summary judgment in favor of the *714
insurers on the ground that the action was filed more than 12 months after inception of the loss,
and therefore the action was barred by the limitations clause in the policy. Although the insureds
contended that cancellation of the policy voided the limitations provision, thereby precluding the
insurers' reliance on it for purposes of summary judgment, the insureds could not claim both that
the policy was in effect for purposes of filing the claim, but was not in effect for purposes of the
limitations provision. It is the pleadings that determine what issues are material for purposes of
the summary judgment statute, and since the complaint asserted the validity of the policy, it was
perfectly proper for the insurers to move for summary judgment on the ground that the action was
barred by the policy's limitations clause.


[See Cal. Jur.3d, Insurance Contracts and Coverage, § 529; 1 Witkin, Summary of Cal. Law (9th
ed. 1987) Contracts, § 749.]


(7)
Insurance Contracts and Coverage § 10--Rules in Aid of Interpretation of Contracts--Cancellation
as Affecting Limitations Clause.
An insurer's cancellation of an insurance policy for nonpayment of premiums did not render the
limitations clause of the policy ambiguous, since the event that began the limitations period running
was the inception of the loss, rather than the cancellation of the policy or the denial of the claim.


(8)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Bad Faith Actions
“On the Policy.”
In a bad faith action by insureds against their insurers for denial of a claim, the insureds could not
avoid the limitations clause of the policy by contending that the limitations applied only to bad
faith actions which were “on the policy.” A bad faith action based on allegations relating to the
handling of a claim or the manner in which it is processed is considered an action on the policy,
and therefore subject to the limitations bar. The exemption from the limitations clause applies
only where the events constituting bad faith occur after initial policy coverage. Furthermore, the
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insureds' claim for damages, consisting of the policy benefits plus interest, revealed that their
action was an attempt to recover “on the policy.”


(9)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Waiver of Defense.
In a bad faith action by insureds *715  against their insurers after the insurers denied a claim on
the ground that the policy had been cancelled for failure to pay premiums, the trial court properly
granted summary judgment in favor of the insurers on the ground that the action was barred by the
limitations clause in the policy. The fact that the insurers' denial of claims letter did not raise the
issue of limitations did not constitute a waiver of that defense. Further, the insureds' understanding
of the insurers' conduct, as opposed to evidence of the insurers' actual intent, was not sufficient
to show waiver. A waiver exists whenever an insurer intentionally relinquishes its right to rely on
a limitations provision.


(10a, 10b)
Estoppel and Waiver § 8--Estoppel--Course of Conduct or Silence--Insurance Policy Coverage--
Reliance on Cancellation of Policy.
In a bad faith action by insureds against their insurers for alleged improper cancellation of their
policy and failure to pay a claim, the fact that the insurers cancelled the contract did not estop
them from raising the limitations clause as a defense. Throughout the course of the litigation,
the insureds had never accepted the cancellation and subsequent denial of benefits as valid, and
therefore the cancellation could not have caused detrimental reliance on their part.


(11)
Estoppel and Waiver § 2--Definitions and Distinctions--Elements.
An estoppel arises as a result of some conduct by the defendant, relied on by the plaintiff, which
induces the belated filing of an action.


(12)
Summary Judgment § 22--Issues Not Precluding Judgment--Triable Issue of Material Fact--
Concession for Purpose of Motion.
In a bad faith action by insureds against their insurers, in which the insureds claimed that their
policy had been improperly cancelled prior to the insureds' date of loss, the trial court properly
granted summary judgment in favor of the insurers on the ground that the action was barred by
the limitations clause in the policy. Although the insureds argued that summary judgment was
improper because there was a triable issue of material fact as to the propriety of the cancellation of
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their contract, for purposes of the motion, the insurers had conceded that the policy was in effect
at the time of the loss, and accordingly, cancellation was not an issue. *716


COUNSEL
Kern & Wooley and H. Vincent McNally for Plaintiffs and Appellants.
Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone, Craig S. Simon, Julia A. Mouser and
Samuel M. Danskin for Defendants and Respondents.


WOODS (A. M.), P.J.


Anthony and Ampelia Velasquez (appellants) appeal from the judgment entered in favor of Truck
Insurance Exchange, Farmers Insurance Exchange and the Farmers Insurance Group (collectively,
Farmers) in their bad faith action. Judgment followed the granting of Farmers's motion for
summary judgment on the grounds that the action was barred by the one-year limitations clause
contained in the insurance policy, breach of which formed the basis of appellants' action.


In July 1985, appellants purchased an apartment building which they insured with Farmers under
a property and multiperil policy. On March 24, 1986, a fire damaged a portion of the building.
Two days later, on March 26, appellants filed a claim with Farmers. Appellants also retained the
services of an independent claims adjustment service called Rainbow Claim Service.


On April 1, 1986, Farmers sent a reservation of rights letter to appellants indicating that the policy
had been cancelled in September 1985, more than six months prior to the fire. The letter informed
appellants that Farmers would investigate the occurrence “to determin[e] the facts of the loss and
the coverage issue.” It stated it did so “with a full reservation of its rights under the law and under
the insurance policy.”


Subsequently, on May 5, 1986, Farmers sent appellants a letter denying their claim on the grounds
that the policy had been cancelled. Appellants were also informed of the denial of their claim by
Rainbow Claims Service, in a letter dated June 16, 1986. A letter from appellants' counsel, date July
3, 1986, challenged the denial of coverage on the grounds that appellants had never received either
a cancellation notice or a refund check. The letter warned Farmers that unless documentation was
provided to establish the cancellation, appellants would file “a bad faith lawsuit” against Farmers.


This letter resulted in a second letter from Farmers in which it restated its position that the policy
had been cancelled for nonpayment of premium and reaffirmed denial of coverage. *717


On May 5, 1988, two years after denial of their claim, appellants filed a complaint against Farmers
alleging causes of action for “breach of fair dealing and good faith” and “breach of statutory
duties,” the latter being violations of Insurance Code section 790.03, subdivision (h). The actions
by Farmers which appellants alleged constituted bad faith were Farmers's denial of appellants'
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claims based on its assertion “that the policy was cancelled ... for non-payment of premiums ....”
Appellants sought “damages under the policy, plus interest” as well as other compensatory and
punitive damages.


Farmers's amended answer raised a number of affirmative defenses including a defense based on
the limitations clause contained in the insurance policy. Under that clause, “No suit or action on
this policy for the recovery of any claim shall be sustainable in any court of law or equity unless all
requirements of this policy shall have been complied with, and unless commenced within twelve
months next after inception of the loss.”


Subsequently, Farmers moved for summary judgment on grounds that the action was barred by the
limitations clause. Its motion was granted and judgment entered in its favor. This appeal ensued.
We affirm.


I
(1) In order to prevail on a motion for summary judgment, a defendant must either disprove an
essential element of the plaintiff's cause of action or prove an affirmative defense that would
bar such cause of action. (Twain Harte Associates, Ltd. v. County of Tuolumne (1990) 217
Cal.App.3d 71, 83 [265 Cal.Rptr. 737].) Moreover, on the motion, “the issues are defined by the
pleadings. [Citations.]” (Security Pacific National Bank v. Adamo (1983) 142 Cal.App.3d 492,
496 [191 Cal.Rptr. 134]; Twain Harte Associates, Ltd. v. County of Tuolumne, supra, at p. 80.) (
2) Additionally, “[w]here the operative facts are undisputed, the question of the application of the
statute of limitations is a matter of law [citation], and summary judgment is proper where the facts
show the action is time-barred as a matter of law [citation].” (Love v. Fire Ins. Exchange (1990)
221 Cal.App.3d 1136, 1142-1143 [271 Cal.Rptr. 246].)


The limitations clause contained in the Farmers policy at issue here is taken word for word from
Insurance Code section 2071 which sets forth the standard form for fire insurance policies. 1  This
court has expressly upheld the validity of such provisions. ( *718  C & H Foods Co. v. Hartford
Ins. Co. (1984) 163 Cal.App.3d 1055, 1064 [211 Cal.Rptr. 765].) Recently, the Supreme Court also
reaffirmed the validity of such clauses. (Prudential-LMI Com. Insurance v. Superior Court (1990)
51 Cal.3d 674, 683-684 [274 Cal.Rptr. 387, 798 P.2d 1230].) (3a) The court observed: “When a
clause in an insurance policy is authorized by statute, it is deemed consistent with public policy as
established by the Legislature. [Citation.] ( 4 , 5)(See fn. 2.), ( 3b) In addition, the statute must be
construed to implement the intent of the Legislature and should not be construed strictly against
the insurer (unlike ambiguous or uncertain policy language). [Citations.]” (Id. at p. 684.) 2


1 Insurance Code section 2071 provides in pertinent part: “No suit or action on this policy for
the recovery of any claim shall be sustainable in any court of law or equity unless all the
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requirements of this policy shall have been complied with, and unless commenced within
12 months next after inception of the loss.”


2 In the Prudential decision, the Supreme Court adopted a delayed discovery rule where
the bad faith action arises from denial of a claim arising from progressive property loss.
(Prudential-LMI Com. Insurance v. Superior Court, supra, 51 Cal.3d at pp. 684-687.)
Additionally, the court held that limitation periods in an insurance policy should be tolled
from the time the claim is made to the time it is denied. (Id. at p. 691.) Even applying
the equitable tolling doctrine announced in Prudential to the instant case, appellants' action
would still be untimely as it was not filed until two years after denial of the claim.


Since appellants did not file their action until more than two years after the occurrence of the loss
and two years after denial of their claim, their action was barred by the limitations clause, and
summary judgment was proper, unless the limitations clause was inapplicable due to estoppel or
waiver.


(6) Appellants first contend that Farmers's cancellation of the policy voided the limitations
provision, precluding Farmers's reliance on it for purposes of summary judgment. As we noted
at the outset of this opinion, “[t]he pleadings determine what issues are 'material' for purposes of
[the summary judgment statute]. [Citation.]” (Twain Harte Associates, Ltd. v. County of Tuolumne,
supra, 217 Cal.App.3d at p. 83.) Plainly, appellants' entire action rests on the premise that the
policy was in effect at the time of the loss, notwithstanding Farmers's assertions to the contrary.
Indeed, the complaint alleges that appellants had paid all premiums and performed their obligations
under the contract; that their loss was compensable under the policy; and that Farmers's claim of
cancellation was unreasonable and its subsequent denial of benefits was in bad faith. In its amended
answer, Farmers raised the limitations clause as an affirmative defense.


Since the complaint asserts the validity of the policy, it was perfectly proper for Farmers to move
for summary judgment on the grounds that the action was barred by the policy's limitations clause.
(Love v. Fire Ins. Exchange, supra, 221 Cal.App.3d at pp. 1142-1143 [summary judgment proper
if action is time barred].) Appellants seek to claim that Farmers's *719  cancellation of the policy
was ineffective except as to the limitations clause. The argument fails.


(7) Equally without merit is appellants' contention that the purported cancellation of the policy
rendered the limitations clause ambiguous. The event that began the period running was the
“inception of the loss,” not the cancellation of the policy or the denial of the claim. There is no
ambiguity.


II
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(8) Appellants seek to avoid the limitations bar by contending that such limitations apply only to
bad faith actions which are on the policy. They maintain that, under relevant case law, their action
is not on the policy and is therefore exempt from the policy limitations clause.


For this proposition, they rely on Murphy v. Allstate Ins. Co. (1978) 83 Cal.App.3d 38 [147
Cal.Rptr. 565], and Frazier v. Metropolitan Life Ins. Co. (1985) 169 Cal.App.3d 90, 103-104 [214
Cal.Rptr. 883].) 3  In both these cases a limitations clause similar to that involved in this case was
held not to bar bad faith actions which alleged conduct by the insurer occurring after the initial
policy coverage. By contrast, cases relied on by Farmers, Lawrence v. Western Mutual Ins. Co.
(1988) 204 Cal.App.3d 565 [251 Cal.Rptr. 319], and Abari v. State Farm Fire & Casualty Co.
(1988) 205 Cal.App.3d 530 [252 Cal.Rptr. 565], hold that where the bad faith action is based on
allegations relating to the handling of a claim or the manner in which it is processed, it is an action
“on the policy” and, therefore, subject to the limitations bar. Appellants' action more closely fits
this second class of bad faith actions and the limitations clause applies.


3 The other two cases relied on by appellants may not be cited. Associates Nat. Mortgage
Corp. v. Farmers Ins. Exchange (Cal.App.) B042021 was directed not to be published by
the Supreme Court on April 26, 1990; review was granted on January 4, 1991 (S017747),
in Weiner v. Allstate Ins. Co. (1990) 223 Cal.App.3d 1201 [273 Cal.Rptr. 66], and it was
transferred to the Court of Appeal (Fourth Dist., Div. Three) with directions to vacate its
opinion and reconsider in light of Prudential-LMI Com. Insurance v. Superior Court, supra,
51 Cal.3d 674.


In Murphy, relied on by appellants, the insured's bad faith action was based on allegations that
workers retained by the insurer to repair and restore the insured's fire-damaged property created
further damage in the process. It was additionally alleged that the insurer had unjustifiably
prosecuted an interpleader action resulting in delay of payment to the insured of money admittedly
owing to him following an appraisal. (Murphy v. Allstate Ins. Co., supra, 83 Cal.App.3d at p. 46.)
The insurer prevailed on a summary judgment motion in which it claimed the action was time
barred by the policy's limitations clause. On appeal, the judgment was reversed. The court held
that *720  the limitations clause had “no applicability to an action unless it is an action on the
policy. [Citation.]” (Id. at p. 44.)


In concluding that the insured's action was not on the policy, the court pointed out that the wrongful
conduct complained of was “with respect to the repair and restoration of the damaged property and
the employment of persons to do that work and the allegedly unjustified initiation and prosecution
by Allstate of the interpleader action ....” (Murphy v. Allstate Ins. Co., supra, 83 Cal.App.3d at
p. 46.) Further, the court pointed out that the damages sought “are not for any loss covered by
the insurance policy but for damage to plaintiffs' home and personal property resulting from the
untimely and unworkmanlike efforts of the persons and firms Allstate either employed or caused
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plaintiffs to employ, for the expenses incurred by plaintiffs in connection with the interpleader
action and the [third party suit] against plaintiffs allegedly resulting from Allstate's failure to make
prompt payment ....” (Ibid.)


Thus, in Murphy, the bad faith action clearly related to activities by the insurer that had nothing
to do with the initial claim under the policy.


In Frazier v. Metropolitan Life Ins. Co., supra, 169 Cal.App.3d 90, the limitations period was held
inapplicable to a bad faith action where the bad faith alleged was denial of a double indemnity
claim occurring after the initial claim was paid. The insurer paid out the basic death benefit on
a claim submitted by the insured's beneficiary but later denied her double indemnity claim citing
a policy exclusion for suicide. (Id. at pp. 95-97.) The beneficiary sued for, inter alia, breach of
contract and prevailed at trial. On appeal, the insurer argued that her action was barred by the
policy's limitations clause which provided that any action must be commenced within two years
of the filing of the proof of claim.


The court rejected the argument on the grounds that it was not until the insurer denied her double
indemnity claim that the beneficiary could ascertain whether she had a cause of action for bad
faith. (Frazier v. Metropolitan Life Ins. Co., supra, 169 Cal.App.3d at p. 103.) Thus, the action
did not accrue until such denial. (Ibid.)


Murphy and Frazier were discussed and distinguished in the Lawrence and Abari cases. In the
latter decisions, the courts declined to extend a blanket exemption from policy limitations clauses
where the gravamen of the bad faith action pertained to the insurer's handling of the initial claim
for loss.


In Lawrence v. Western Mutual Ins. Co., supra, 204 Cal.App.3d 565, a homeowner brought a bad
faith action based on the denial of his claim under *721  a homeowner's policy for damages due
to earth subsidence. The claim had been denied for a number of reasons including the insurer's
assertion that the damage existed prior to the date of coverage, that the claim had been presented
after the homeowner had repaired the damage, precluding investigation by the insured, and on
grounds of timeliness. (Id. at p. 570.) The insurer successfully moved for summary judgment under
the policy's limitations clause. The Court of Appeal affirmed.


The court rejected the argument that the action was not on the policy, and therefore not subject to
the limitations clause. “Lawrence's allegation of tortious bad faith relates to the complete denial of
the claim on the underlying policy. In both Murphy and Frazier, a subsequent event occurred after
the initial policy coverage was triggered which was the basis for the [bad faith] cause of action. The
subsequent event related to the policy, but either was not a claim directly on the policy (Murphy) or
was a claim which arose after the insurer paid on the policy but did so not to the satisfaction of the
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beneficiary of the policy (Frazier). Here, Lawrence's cause of action for bad faith in purportedly
misrepresenting the scope of coverage in the policy is fundamentally a claim on the policy and is
thus time barred.” (Lawrence v. Western Mutual Ins. Co., supra, 204 Cal.App.3d at p. 575.)


Likewise, Abari v. State Farm Fire & Casualty Co., supra, 205 Cal.App.3d 530, also involved a
bad faith action brought after denial of a claim for subsidence damage to the insured's property. The
insurer's demurrer was sustained on grounds of the limitations clause, and the ensuing judgment
affirmed on appeal. In Abari, too, the appellate court rejected the insured's reliance on Murphy
because Murphy involved “wrongful conduct by the insurer subsequent to their fire loss ....” (Abari
v. State Farm Fire & Casualty Co., supra, at p. 536.) By contrast, in Abari, the fact that the
insured sought the policy benefits plus interest revealed that the action was “a transparent attempt
to recover on the policy” and was time barred. (Ibid., italics omitted.)


The Lawrence and Abari decisions evince a trend by the appellate courts to limit the exemption
from the limitations clause set forth in Murphy and Frazier to the facts of those cases. (Prudential-
LMI Com. Insurance v. Superior Court, supra, 51 Cal.3d at p. 692. See also State Farm Fire &
Casualty Co. v. Superior Court (1989) 210 Cal.App.3d 604, 609 [258 Cal.Rptr. 413]; Prieto v. State
Farm Fire & Casualty Co. (1990) 225 Cal.App.3d 1188, 1192-1196 [275 Cal.Rptr. 362].) That
exemption applies only where the events constituting bad faith occur after initial policy coverage.
Where denial of the claim in the first instance is the alleged bad faith and the insured seeks policy
benefits, the bad faith action is on the policy and the limitations provision applies. *722


Appellants claim that their action for wrongful cancellation of the policy and denial of their claim
refers to events occurring before and after the loss and is not, therefore, an action on the policy.
This assertion does not withstand close scrutiny.


A bad faith action based on denial of a claim in the underlying policy is an action on the policy.
(Lawrence v. Western Mutual Ins. Co., supra, 204 Cal.App.3d at p. 575.) Among the damages
sought by appellants are the policy benefits plus interest, revealing that their action, like the
insured's in Abari, is an “attempt to recover on the policy ....” (Abari v. State Farm Fire &
Casualty Co., supra, 205 Cal.App.3d at p. 536, italics omitted.) It is true that appellants seek
additional damages as well. Such damages, however, relate solely to their allegations of denial of
their claim and wrongful cancellation and not to any additional acts by Farmers. The two claims
are inextricably bound. None of the actions alleged by appellants as bad faith relate to events
subsequent to initial policy coverage so as to convert their action from one on the policy to one
which is not.


III
(9) Appellants argue that, even if the policy limitations clause is applicable, Farmers has waived its
right to assert it. “It is settled law that a waiver exists whenever an insurer intentionally relinquishes
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its right to rely on the limitations provision. [Citations.]” (Prudential-LMI Com. Insurance v.
Superior Court, supra, 51 Cal.3d at p. 689.) Whether a waiver has occurred depends solely on
the intention of the waiving party. (Elliano v. Assurance Co. of America (1970) 3 Cal.App.3d 446,
450 [83 Cal.Rptr. 509].) An intention to waive a limitations provision is not evinced by the failure
to raise that point in a letter denying a claim. (Becker v. State Farm Fire & Cas. Co. (N.D.Cal.
1987) 664 F.Supp. 460, 461-462.)


Appellants contend that by purportedly cancelling the policy, Farmers thereby waived its right to
rely on the limitations clause. According to appellants, Farmers's conduct “declared to [appellants']
counsel, and to any reasonable person examining the situation, that [Farmers] intended to ...
relinquish any rights [under the policy].”


In fact, however, Farmers's reservation letter expressly reserved to it “its rights under the law
and under the insurance policy.” The fact that the limitations period was not raised in Farmers's
subsequent denial letter does not constitute waiver. Moreover, appellants' argument suggests
that their understanding of Farmers's conduct, rather than evidence of Farmers's actual intent, is
sufficient to show waiver. This is not the law. *723


(10a) Taking another tack, appellants argue that by cancelling the contract, Farmers was estopped
to raise the limitations clause. ( 11) “An estoppel 'arises as a result of some conduct by the
defendant, relied on by the plaintiff, which induces the belated filing of the action.' (3 Witkin, Cal.
Procedure (3d ed. 1985), Actions, § 523, p. 550.)” (Prudential-LMI Com. Insurance v. Superior
Court, supra, 51 Cal.3d at pp. 689-690.) Thus, the issue is whether action by Farmers lulled
appellants into delaying the filing of their lawsuit until after the limitations period had expired.
(State Farm Fire & Casualty Co. v. Superior Court, supra, 210 Cal.App.3d at p. 611.) ( 10b) For
this argument, one of the elements that appellants are required to show is detrimental reliance
on any such action by Farmers. (Miller v. Elite Ins. Co. (1980) 100 Cal.App.3d 739, 754 [161
Cal.Rptr. 322].) The only action by Farmers upon which appellants could have relied, is Farmers's
cancellation of the policy. Appellants have never accepted the cancellation and subsequent denial
of benefits, as valid. Clearly, there was no detrimental reliance, and, hence, no estoppel.


(12) Finally, appellants maintain that summary judgment was improper because there was a triable
issue of material fact as to the propriety of the cancellation of their contract. For the purposes
of the motion, however, Farmers conceded that the policy was in effect at the time of the loss.
Accordingly, cancellation was not an issue.


The judgment is affirmed. Respondents to recover costs.


George, J., and Goertzen, J., concurred. *724
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Synopsis
Employee brought suit under Employee Retirement Income Security Act (ERISA), seeking long-
term disability benefits under employer's group disability plan. The United States District Court
for the Central District of California, Lourdes G. Baird, J., ruled on summary judgment that claim
was time-barred, and employee appealed. The Court of Appeals, 189 F.3d 1160, reversed and
remanded. On rehearing en banc, the Court of Appeals, T.G. Nelson, Circuit Judge, held that:
(1) California four-year statute of limitations for actions on written contract, rather than time
periods discussed in California Insurance Code provision governing required content of disability
policies, applies in ERISA action to recover disability benefits under written contractual policy in
California; overrulingNikaido v. Centennial Life Ins. Co., 42 F.3d 557 (9th Cir.1994); (2) California
Insurance Code provision does not supply an accrual rule for purposes of applying a statute of
limitations for ERISA claim, and Nikaido's “rolling” accrual rule is abolished; (3) accrual of
ERISA cause of action is determined by federal, not state, law; (4) ERISA cause of action accrues
either at the time benefits are actually denied, or when the insured has reason to know that the
claim has been denied; overrulingWilliams v. UNUM Life Ins. Co., 113 F.3d 1108 (9th Cir.1997);
(5) employee's claim did not accrue when he was informed that his benefits would be limited to 24-
months, and action was not barred by four-year statute of limitations; but (6) remand was required
for further proceedings as to whether suit was contractually barred by limitations provision in
policy.
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Vacated and remanded.


W. Fletcher, Circuit Judge, concurred in the judgment and filed opinion, in which Hug and
Tashima, Circuit Judges, joined.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (9)


[1] Federal Courts Pension and benefit plans
Interpretation of ERISA is a question of law reviewed de novo on appeal. Employee
Retirement Income Security Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.


9 Cases that cite this headnote


[2] Federal Courts Statutes, regulations, and ordinances, questions concerning in
general
Court of Appeals reviews district court's interpretation of state law, including state statutes,
de novo.


6 Cases that cite this headnote


[3] Federal Courts Federally created rights
Labor and Employment Time to sue and limitations
There is no specific federal statute of limitations governing claims for benefits under an
ERISA plan, and court thus must look to the most analogous state statute of limitations.
Employee Retirement Income Security Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.


48 Cases that cite this headnote


[4] Labor and Employment Time to sue and limitations
California four-year statute of limitations for actions on written contract, rather than time
periods discussed in California Insurance Code provision governing required content of
disability policies, applies in ERISA action to recover disability benefits under written
contractual policy in California; overruling Nikaido v. Centennial Life Ins. Co., 42 F.3d 557
(9th Cir.1994). Employee Retirement Income Security Act of 1974, § 2 et seq., 29 U.S.C.A.
§ 1001 et seq.; West's Ann.Cal.C.C.P. § 337; West's Ann.Cal.Ins.Code § 10350.11.
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55 Cases that cite this headnote


[5] Labor and Employment Interpretation of Plan
Although federal law governed court's interpretation of ERISA group disability policy,
court could examine state law to guide its decision-making process if state law was
consistent with the goals and objectives of ERISA. Employee Retirement Income Security
Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.


1 Case that cites this headnote


[6] Limitation of Actions Labor and Employment
California Insurance Code section requiring disability policies to include specified
provision regarding limitation of actions on policy is not a statute of limitations and does
not supply an accrual rule for purposes of applying a statute of limitations for ERISA
claims; rather, California statute simply establishes a contractual claim and proof of loss
framework to be included in an insurance policy. Employee Retirement Income Security
Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.; West's Ann.Cal.Ins.Code § 10350.11.


52 Cases that cite this headnote


[7] Federal Courts Computation and tolling
Accrual of an ERISA cause of action is determined by federal, rather than state, law.
Employee Retirement Income Security Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.


17 Cases that cite this headnote


[8] Limitation of Actions Demand for performance of contract
Limitation of Actions Labor and employment
Under federal law, an ERISA cause of action accrues either at the time benefits are actually
denied, or when the insured has reason to know that the claim has been denied; overruling
Williams v. UNUM Life Ins. Co., 113 F.3d 1108 (9th Cir. 1997). Employee Retirement
Income Security Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.
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[9] Limitation of Actions Demand for performance of contract
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Limitation of Actions Labor and employment
ERISA action, seeking long-term disability benefits under employer's group disability
plan, did not accrue for statute of limitations purposes when employee was informed that
his benefits would be limited to 24-months, given that he was still receiving benefits when
he received that letter and letter invited him to furnish further information, such that he
could have reasonably believed his benefits had not been finally denied at that time; rather,
cause of action did not accrue prior to subsequent letter at end of the 24-month period, or, at
the latest, the clear rejection of his claim for benefits several months after that. Employee
Retirement Income Security Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.; West's
Ann.Cal.C.C.P. § 337.
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Appeal from the United States District Court for the Central District of California Lourdes G.
Baird, District Judge, Presiding. D.C. No. CV–97–03461–LGB


Before: HUG, Chief Judge, and BROWNING, O'SCANNLAIN, TROTT, RYMER, T.G.
NELSON, TASHIMA, THOMAS, SILVERMAN, McKEOWN and W. FLETCHER, Circuit
Judges.


Opinion


T.G. NELSON, Circuit Judge:


Charles Wetzel appeals from the district court's summary judgment in his ERISA suit seeking long-
term disability benefits under his employer's group disability plan. Relying on our prior decisions
in Williams v. UNUM Life Ins. Co., 113 F.3d 1108 (9th Cir.1997), and Nikaido v. Centennial Life
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Ins. Co., 42 F.3d 557 (9th Cir.1994), the district court determined that Wetzel's claim was not
filed within the applicable statute of limitations period and was therefore statutorily time-barred.
A panel of this court reversed the district court, holding that the district court erred in determining
the proper accrual date for Wetzel's claim. Wetzel v. Lou Ehlers Cadillac Group, 189 F.3d 1160
(9th Cir.1999). The panel opinion was withdrawn when this court voted to rehear the case en banc.
Wetzel v. Lou Ehlers Cadillac Group, 199 F.3d 1111 (9th Cir.2000). We now overrule our prior
decisions in Williams and Nikaido, and hold that Wetzel's claim was not time-barred under the
applicable statute of limitations. Because the parties did not have an opportunity to fully develop
the issue of whether Wetzel's case may be contractually time-barred, we remand to the district
court for further proceedings.


I. 1


1 This section is adapted from Judge Wiggins' majority panel opinion.


Wetzel, as an employee of Lou Ehlers Cadillac, was a participant in the Lou Ehlers Cadillac Group
Long Term Disability Insurance Program (the “Plan”), which is an employee welfare benefit plan
established by Lou Ehlers Cadillac for its employees. Reliance Standard Life Insurance Company
(“Reliance”) funded a long-term disability benefit (the “LTD Benefit”) contained in the Plan for
the Plan's participants.


The LTD Benefit was set out in its own separate policy (the “LTD Policy” or “policy”). The
LTD Policy provided monthly benefits to participants for periods during which they met the LTD
Policy's definition *646  of “total disability.” The LTD Policy defined “total disability” during the
first two years of a claim as an inability to perform the material duties of the participant's own
occupation and thereafter required the participant to be totally disabled from all occupations to
continue receiving benefits. The LTD Policy limited claims relating to a mental disorder to a two-
year benefit period unless the participant was confined in a hospital or institution.


Wetzel submitted a claim for long-term disability benefits to Reliance in August 1991, alleging
that he was totally disabled as a result of stomach pain, diarrhea, headaches, hand tremors, and
insomnia. Reliance began paying monthly benefits pursuant to the LTD Policy in March 1992,
retroactive to July 1991.


By letter dated August 5, 1992, Reliance notified Wetzel that it viewed his claim as psychiatric
in nature and that because benefits were payable only for a maximum of twenty-four months if a
disability resulted from a mental or nervous disorder, Wetzel's benefits would terminate upon the
completion of twenty-four months, on July 30, 1993. Reliance then informed Wetzel that, “[s]hould
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you disagree with this determination, we would be happy to review any additional information
you wish to submit in support of your claim for continued benefits.”


Reliance discontinued Wetzel's benefits in August 1993. In an August 13, 1993, letter, Reliance
reiterated its position that Wetzel's benefits were based upon a mental or nervous disorder and
indicated that “no benefits will be paid beyond August 1, 1993.” Finally, in an October 4, 1993,
letter, Reliance again reiterated its position that “all of the medical information we have received
indicates that the primary cause of [Wetzel's] disability is due to [his] mental/nervous condition”
and, consequently, that “no additional benefits can be paid as a result of [his] claim.”


After further correspondence, as well as assistance by the California Department of Insurance,
Wetzel filed suit against Reliance and the Ehlers Plan on May 6, 1997. Defendants later moved
for summary judgment on statute of limitations grounds. The district court subsequently granted
the motion. Wetzel now timely appeals from the resulting judgment in favor of defendants.


II.


A. Standard of Review
[1]  [2]  We review a district court's grant of summary judgment de novo. See Robi v. Reed, 173
F.3d 736, 739 (9th Cir.1999). “Viewing the evidence in the light most favorable to the nonmoving
party, the appellate court determines whether there are any genuine issues of material fact and
whether the district court correctly applied the relevant substantive law.” Id. The interpretation of
ERISA is a question of law reviewed de novo. See Babikian v. Paul Revere Life Ins. Co., 63 F.3d
837, 839 (9th Cir.1995). We review the district court's interpretation of state law, including state
statutes, de novo. See In re McLinn, 739 F.2d 1395, 1397–98 (9th Cir.1984) (en banc).


B. Jurisdiction
Wetzel's cause of action arises under the Employee Retirement Income Security Act of 1974, 29
U.S.C. §§ 1001–1461 (“ERISA”). His action was brought under 29 U.S.C. § 1132(a), and the
district court had jurisdiction under 29 U.S.C. § 1132(e). We have jurisdiction under 28 U.S.C.
§ 1291.


III.


A. Applicable Statute of Limitations
[3]  There is no specific federal statute of limitations governing claims for benefits under an
ERISA plan. Flanagan v. Inland Empire Elec. Workers Pension Plan, 3 F.3d 1246, 1252 (9th
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Cir.1993). We must therefore look to the most analogous state statute of limitations. Id. Because
Wetzel's claim for benefits arose in California, *647  we look to California law for the most
analogous statute of limitations.


[4]  In Nikaido v. Centennial Life Ins. Co., 42 F.3d 557 (9th Cir.1994), which also involved a
claim under an ERISA disability plan arising in California, we held that California Insurance Code
Section 10350.11 2  provided the applicable statute of limitations for such a claim. Id. at 559. In so
holding, we rejected the beneficiary's argument that the proper limitations period was the four-year
period for actions based on a written contract under California Code of Civil Procedure Section
337 3  because we found that Section 10350.11 “provide[d] a closer analogy to this case than does
the more general breach of contract provision [of Section 337].” Nikaido, 42 F.3d at 559. For the
following reasons, we hold that the Nikaido analysis was in error.


2 Section 10350.11 provides:
Limitation of actions on policy
A disability policy shall contain a provision which shall be in the form set forth herein.
Legal Actions: No action at law or in equity shall be brought to recover on this policy prior
to the expiration of 60 days after written proof of loss has been furnished in accordance
with the requirements of this policy. No such action shall be brought after the expiration
of three years after the time written proof of loss is required to be furnished.


Cal. Ins.Code § 10350.11.


3 Section 337 provides, in relevant part, that “[a]n action upon any contract, obligation or
liability founded upon an instrument in writing” must be commenced within four years.
Cal.Code Civ. P. § 337.


Section 10350.11 is one of several Compulsory Standard Provisions required by California law to
be included in “each disability policy delivered or issued for delivery to any person” in California. 4


Cal. Ins.Code § 10350. Forty-two states, Puerto Rico and the Virgin Islands all have statutes
requiring identical or virtually identical language in certain insurance contracts. 5  The courts
that have addressed limitations period defenses to suits involving insurance policies containing
this required language have consistently focused on the resulting policy provisions—rather than
the statutes mandating their inclusion—and have found that the provisions create enforceable
contractual limitations *648  periods for bringing suit on an insurance contract. 6


4 Both Section 10350.11 and Section 10350.7 (which will be discussed infra ) of the California
Insurance Code are statutes governing the content of insurance policies. They are not,
therefore, preempted under ERISA, see 29 U.S.C. § 1144(b)(2)(A); see generally UNUM
Life Ins. Co. v. Ward, 526 U.S. 358, 367, 119 S.Ct. 1380, 143 L.Ed.2d 462 (1999), and the
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contractual provisions they require to be included in the policy govern the relationship of
the parties.


5 See Ala.Code §§ 27–19–14, 27–20–5(7); Alaska Stat. § 21.54.030; Ariz.Rev.Stat. § 20–
1355; Ark.Code Ann. §§ 23–85–116, 23–86–102(7); Colo.Rev.Stat. § 10–16–202(12);
Conn. Gen.Stat. § 38a–483(a)(11); Del.Code Ann. tit. 18, §§ 3315, 3541(7); D.C.Code Ann.
§ 35–517(c)(1)(K); Ga.Code Ann. § 33–29–3(b)(11); Haw.Rev.Stat. § 431:10A–105(11);
Idaho Code §§ 41–2115, 41–2207(7); 215 Ill. Comp. Stat. 5/357.12; Ind.Code § 27–8–5–
3(11); Iowa Code § 514A.3(1)(k); Kan. Stat. Ann. § 40–2203(A)(11); Ky.Rev.Stat. Ann. §§
304.17–150, 304.18–070(7); Me.Rev.Stat. Ann. tit. 24–A, § 2715; Mass. Gen. Laws ch. 175
§ 108(3)(a)(11); Mich. Comp. Laws § 500.3422; Minn.Stat. § 62A.04(2)(11); Miss.Code
Ann. § 83–9–5(1)(k); Mo.Rev.Stat. § 376.777(1)(11); Mont.Code Ann. § 33–22–602(7);
Neb.Rev.Stat. § 44–710.03(11); Nev.Rev.Stat. §§ 689A.150, 689B.080; N.H.Rev.Stat. Ann.
§ 415:6(I)(11); N.J. Stat. Ann. § 17B:26–14; N.M. Stat. Ann. § 59A–22–14; N.Y. Ins. Law
§ 3216(d)(1)(K); N.C. Gen.Stat. § 58–51–15(a)(11); Ohio Rev.Code Ann. § 3923.04(K);
Okla. Stat. tit. 36, § 4405(A)(11); Or.Rev.Stat. § 743.441; 40 Pa. Cons.Stat. § 753(A)(11);
R.I. Gen. Laws §§ 27–18–3(a)(11), 27–34.2–7(b)(1)(x); S.C.Code Ann. § 38–71–735(m);
S.D. Codified Laws § 58–18–27; Tenn.Code Ann. § 56–26–108(11); Tex. Ins.Code Ann. §
3.70–3(A)(11); Vt. Stat. Ann. tit. 8, § 4065(11); Wash. Rev.Code § 48.20.142; W. Va.Code
§ 33–15–4(k); Wyo. Stat. Ann. §§ 26–18–115, 26–19–107(a)(vii); P.R. Laws Ann. tit. 26,
§ 1615; V.I.Code Ann. tit. 22, § 865. The seven states with significantly different statutory
schemes are Florida, Louisiana, Maryland, North Dakota, Virginia, Utah and Wisconsin.


6 See, e.g., Esbrandt v. Provident Life and Accident Ins. Co., 559 F.Supp. 23, 24 (E.D.Pa.1983)
(finding policy provision that was required by state statute was a “contractual suit limitation
clause”); Gipson v. Life Ins. Co. of N. Am., 529 F.Supp. 224, 225–26 (E.D.Mich.1981)
(finding action barred by contractual limit that was included in policy pursuant to state law).


[5]  Similarly, California courts have treated policy provisions that arise out of the application
of Section 10350.11 as contractual limitations periods which operate distinct and apart from
the statutory limitations period set by the state legislature. See Mize v. Reserve Life Ins. Co.,
48 Cal.App.3d 487, 121 Cal.Rptr. 848, 853 (1975). 7  Any lawsuit between the parties to the
policy would seek to interpret and enforce the terms of the disability policy itself and not
Section 10350.11. 8  These contractual limitations periods are thus subject to rules governing the
interpretation of contracts and contractual defenses. 9  See, e.g., NN Investors Life Ins. Co., Inc. v.
Superior Court, 208 Cal.App.3d 1070, 256 Cal.Rptr. 598, 600 (1989).


7 Although federal law governs our interpretation of this ERISA policy, we may “examine
state law to guide our decision making process if state law is consistent with the goals and
objectives of ERISA.” Deegan v. Continental Cas. Co., 167 F.3d 502, 507 (9th Cir.1999).
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8 In fact, the affirmative defenses of both the Plan and the insurer refer to the policy provision
itself, not the statute.


9 Although one California appellate court has referred to Section 10350.11 as a “statute of
limitations,” CBS Broadcasting, Inc. v. Fireman's Fund Ins. Co., 70 Cal.App.4th 1075, 83
Cal.Rptr.2d 197, 200 (1999), we find this case to be unpersuasive because that statement was
made in dictum. The issue before that court was not whether Section 10350.11 was a statute
of limitations, but rather whether the insurance policy before it was a policy for “disability
insurance.” See id. Furthermore, that court inexplicably omitted the first sentence of Section
10350.11 when quoting it, see id. at 200 n. 1, and it thus appears that the brief reference to
Section 10350.11 as a “statute of limitations” was not based upon a complete consideration
of the entire statute.


By this statutory device, California has taken the limitation off the law library shelves and made it
a matter of contract, available in the policy itself for review by the insured, the beneficiaries and
the insurer's claims administrators. What results from application of this statute is a contractual
provision relating to the handling of claims. The claims themselves are, however, administered
pursuant to the terms of the contract, and not by reason of the statute.


In sum, although Section 10350.11 performs much the same functions as would a statute of
limitations, it is not itself a statute of limitations. We therefore overrule Nikaido on this point
and hold that California's statute of limitations for suits on written contracts, California Code of
Civil Procedure Section 337, provides the applicable statute of limitations for an ERISA cause
of action based on a claim for benefits under a written contractual policy in California. Cf. Miles
v. New York State Teamsters Conf. Pension and Retirement Fund Employee Pension Ben. Plan,
698 F.2d 593, 598 (2d Cir.1983) (finding New York's six-year statute of limitations for actions on
a contract the most analogous statute of limitations for ERISA actions brought under 29 U.S.C.
§ 1132); I.V. Servs. of Am., Inc. v. Inn Dev. & Management, Inc., 7 F.Supp.2d 79 (D.Mass.1998)
(finding state statute of limitations for actions based on a contract was most analogous for ERISA
purposes before analyzing contractual limitations period included in policy), aff'd, 182 F.3d 51
(1st Cir.1999); Nolan v. Aetna Life Ins. Co., 588 F.Supp. 1375 (E.D.Mich.1984) (same). 10


10 In Nolan, the court rejected the defendant's proposal that Mich. Comp. Laws § 500.3422
controlled “for the simple reason that, by its own language, that statute is not a statute of
limitations. [Section] 500.3422 merely requires that a certain provision, containing a time
limitation, be included in certain disability insurance policies; it itself is not a statute of
limitations.” Nolan, 588 F.Supp. at 1378.
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Prior to Nikaido, accrual of a federal action under ERISA was determined by the application of a
federal rule of accrual. See Northern Cal. Retail Clerks Unions v. Jumbo Markets, 906 F.2d 1371,
1372 (9th Cir.1990). In Nikaido, although we recognized that “[f]ederal law determines when a
cause of action under ERISA accrues,” 42 F.3d at 559, we eliminated federal law as the basis for
determining when an ERISA action accrued. We held that because “the state statute that prescribes
the limitation period,” Section 10350.11, contained its own “accrual” provision, 11  it supplanted
the usual federal accrual rule. See 42 F.3d at 559–60.


11 Section 10350.11 requires disability policies to define the date on which the limitations
period begins to run as “the time written proof of loss is required to be furnished.” Cal.
Ins.Code § 10350.11. California Insurance Code § 10350.7 requires disability policies to
define the time within which such proof of loss must be furnished:


Written proof of loss must be furnished to the insurer ... in case of claim for loss for which
this policy provides any periodic payment contingent upon continuing loss within 90 days
after the termination of the period for which the insurer is liable....


Cal. Ins.Code § 10350.7.


[6]  [7]  However, since Section 10350.11 is not a statute of limitations, it also does not supply an
accrual rule for purposes of applying a statute of limitations. To the contrary, this statute simply
establishes a contractual claim and proof of loss framework to be included in an insurance policy. It
does not govern when ERISA claims accrue. We therefore overrule Nikaido on this point also and
hold that the accrual of an ERISA cause of action is determined by federal, rather than state, law.
See Northern Cal. Retail, 906 F.2d at 1372. Nikaido is overruled in its entirety, and its “rolling”
accrual rule is no longer the law of this circuit.


[8]  In Williams v. UNUM Life Ins. Co., 113 F.3d 1108 (9th Cir.1997), where we attempted to
limit the applicability of Nikaido 's rolling accrual rule to “cases where an insured failed to provide
adequate proof of loss because in such cases the insurer is ordinarily under no duty to inform
the insured whether his claim has been approved,” id. at 1112, we were constrained by our prior
decision in Nikaido. See id. Thus, in an excess of caution, we also overrule Williams. We hold that
under federal law, an ERISA cause of action accrues either at the time benefits are actually denied,
Menhorn v. Firestone Tire & Rubber Co., 738 F.2d 1496, 1501 (9th Cir.1984), or when the insured
has reason to know that the claim has been denied. Price v. Provident Life & Accident Ins. Co.,
2 F.3d 986, 988 (9th Cir.1993).


C. Application of Appropriate Statute of Limitations and Rule of Accrual
[9]  We now must determine when Wetzel's ERISA claim accrued and whether his cause of
action was filed within four years of the date it accrued as required under the applicable statute of
limitations, Section 337 of the California Code of Civil Procedure.
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When Wetzel was informed in August 1992 that his benefits would be limited to twenty-four
months, he was still receiving benefits. In fact, the benefits continued through July 1993. The letter
sent to him in August 1992 said, in part:


Based on the medical information contained in your long term disability claim file, benefits
will be issued in accordance with the above policy provision [limiting benefits to twenty-four
months for a mental or nervous disorder].


Should you disagree with this determination, we would be happy to review any additional
information you wish to submit in support of your claim for continued benefits.


*650  Because this August 1992 letter stated that the decision to limit benefits to twenty-four
months was based on the status of Wetzel's file at that time, and invited Wetzel to furnish further
information, Wetzel could have reasonably believed his benefits had not been finally denied,
particularly in view of the fact that he was still receiving benefit payments at that time. See Martin
v. Construction Laborer's Pension Trust, 947 F.2d 1381, 1385 (9th Cir.1991) (holding that an action
for the payment of benefits accrues upon the insurer's “clear and continuing repudiation” of the
insured's claim). We therefore conclude that Wetzel's cause of action did not accrue in August
1992 or at any time prior to the August 1993 letter, or at the latest, the clear rejection of his claim
for benefits in October of 1993. Wetzel's action, filed in May 1997, was thus commenced within
the four-year statutory limitations period.


IV.


Now that we have determined that Wetzel's action is not barred by the statute of limitations, the
viability of his claim is determined by the terms of the policy. Thus, the next inquiry is whether
Wetzel's action is contractually barred by the limitations provision in the policy.


The policy provides that an action to recover benefits under the policy must be commenced within
“three years after the time written proof of loss is required.” For a claim of total disability, this
written proof of loss must be sent to the insurer “within ninety (90) days after the termination of
the period for which” the insurer is liable.


In determining whether Wetzel complied with these policy provisions, it is necessary first to
distinguish between the denial of a basic entitlement to benefits on the one hand, and the denial
of an entitlement to recover a particular periodic installment on the other. This distinction was
recognized by the California Supreme Court in Dillon v. Board of Pension Comm'rs, 18 Cal.2d
427, 116 P.2d 37, 39 (1941). In that case, the plaintiff sought to recover widow's pension benefits
following the suicide of her husband. She filed her application for benefits within the requisite six
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months under the policy, but waited more than three years after the board's rejection of her claim
to file suit. See Dillon, 116 P.2d at 38.


In affirming the superior court's dismissal of Mrs. Dillon's claim for failure to file within the three-
year statutory period, the California Supreme Court rejected Mrs. Dillon's contention that a new
statutory period arose for each monthly benefit which was not paid. The court noted that the right
to receive periodic pension benefits is a continuing one, and the time limitation for the right to
file suit on any particular payment commences when the payment becomes due. However, the
court held that before suit could be filed to recover the monthly payments, the right to receive
the pension must first be established. As the court put it, “[a]n action to determine the existence
of the right thus necessarily precedes and is distinct from an action to recover installments which
have fallen due after the pension has been granted.” Id. at 39. Accord Baillargeon v. Department
of Water and Power, 69 Cal.App.3d 670, 138 Cal.Rptr. 338, 346 (1977).


Applying the contract terms in light of California law to Wetzel's case, however, cannot be done on
this record. Nikaido was decided in 1994, and the complaint in this case was filed in 1997. Because
the parties and the district court were constrained by that case to regard the state insurance statute
as the statute of limitations, they did not have the opportunity to construe the language included
in the policy pursuant to state law for what it was-contractual provisions for claims and proof of
loss. We therefore remand to the district court for a determination of how those provisions apply
to Wetzel's claim. The district court may then decide whether summary judgment is appropriate,
and proceed accordingly. In complying with *651  this mandate, the district court may enter such
orders and hold such hearings, if any, as it deems appropriate.


CONCLUSION


For the reasons stated, the judgment of the district court is VACATED, and we REMAND for
proceedings not inconsistent with this opinion.


W. FLETCHER, Circuit Judge, with whom HUG and TASHIMA, Circuit Judges, join, concurring
in the judgment:
The two questions in this case are fairly straightforward. First, what law provides the period for
the statute of limitations, and how long is that period? Second, what law provides the accrual rule
for determining when the limitations period begins to run, and what is that accrual rule?


The majority answers the first by saying that we look to the limitations period provided under
California law for written contracts. California Code of Civil Procedure § 337 sets that period as
four years. The majority answers the second by saying that we look to federal law under ERISA for
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the accrual rule. That rule provides that the claimant's cause of action accrues either when benefits
are actually denied or the claimant has reason to know that they are denied.


I respectfully disagree. The answer to the first question should be that we look to California
Insurance Code § 10350.11, which sets the limitations period as three years. The answer to the
second question should be that we look to California Insurance Code § 10350.7, which provides
that the cause of action accrues, and the limitations period begins to run, 90 days after the claimant
is required to submit written proof of loss to the insurer.


I


California Insurance Code § 10350.11 provides the statutory limitations period for disability
insurance policies issued in California. Section 10350.11 is one of a series of provisions required
by California Insurance Code § 10350 to be included in the text of California disability insurance
policies. See Cal. Ins.Code §§ 10350.1–10350.12. An insurer may substitute a different provision
in place of § 10350.11, but only if the substitute provision is approved by the State Insurance
Commissioner and only if it is “not less favorable in any respect to the insured or the beneficiary.”
Cal. Ins.Code § 10350. As the majority opinion indicates, most states have identical, or nearly
identical, statutes providing a limitations period for disability insurance policies.


California's section 10350.11 provides:


A disability policy shall contain a provision which shall be in the form set forth herein.


Legal Actions: No action at law or in equity shall be brought to recover on this policy prior to
the expiration of 60 days after written proof of loss has been furnished in accordance with the
requirements of this policy. No such action shall be brought after the expiration of three years
after the time written proof of loss is required to be furnished.


Although an insurer is permitted by the statute to obtain approval from the Insurance
Commissioner for a more generous period in which to bring suit, § 10350.11 specifies a minimum
limitations period of three years. Because the limitations period is required by statute rather than
based on bargaining between the parties, it is a statute of limitations rather than a mere contractual
term.


The requirement of § 10350 that the limitations period be incorporated into the text of the contract
does not indicate the contrary. It simply indicates that California lawmakers considered the three-
year period specified in § 10350.11 to be so important that they required it to be written where a
policy holder is most likely to read it. The majority seems to believe that because § 10350.11 is
a contractual *652  provision it cannot also be a statute of limitations. I see no reason to believe
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that this must be so. Rather, it seems to me a matter of common sense that § 10350.11 is both a
contractual provision and a statute of limitations.


The majority's choice of the four-year period provided in California Code of Civil Procedure § 337
was specifically rejected by this court in Nikaido v. Centennial Life Insurance Co., 42 F.3d 557 (9th
Cir.1994). In Nikaido, we held that the three-year period of § 10350.11 “provides a closer analogy
to this case than does the more general breach of contract provision.” Id. at 559. The majority
in this case overrules Nikaido and holds that the four year period of § 337 is the proper analogy
because, in the majority's view, § 10350.11 provides a contractual limitations period rather than a
statute of limitations. The majority bases its conclusion on non-California and California cases.


The majority writes that decisions construing comparable provisions in other states than California
“have consistently focused on the resulting policy provisions—rather than the statutes mandating
their inclusion—and have found that the provisions create enforceable contractual limitations
periods for bringing suit on an insurance contract.” Supra at 647–48. It cites three cases in which
a limitations period stated in a statute is required by statute to be included in the text of a contract.
All three are suits under disability insurance policies, and all three involve statutory provisions
virtually identical to § 10350.11.


Two cases, both decided in the Eastern District of Michigan, involved a Michigan statute. See
Nolan v. Aetna Life Insurance Co., 588 F.Supp. 1375 (E.D.Mich.1984); Gipson v. Life Insurance
Company of North America, 529 F.Supp. 224 (E.D.Mich.1981). The district court in Nolan
explicitly held that the three-year limitations period was contractual in nature and that the relevant
statute of limitations was Michigan's six-year statute for contracts. The court in Gipson, three years
earlier, had been less explicit, but its opinion is consistent with Nolan. These two cases clearly
establish the rule in the Eastern District of Michigan and directly support the majority's opinion
in this case.


The third case, Esbrandt v. Provident Life and Accident Insurance Co., 559 F.Supp. 23
(E.D.Pa.1983), is not as explicit at the majority might wish. The district court enforced a three-year
period contained in a Pennsylvania statute, stating, “[a]t issue here is a suit limitation clause, which
is required by state law.” Id. at 25 n. 5 (emphasis in original). For this case to provide direct support
for the majority, it needs not only to enforce the statutorily required limitations period stated in the
policy; it needs also to say that there is a statute of limitations different from, and longer than, the
statutory limitations period that is required to be in the contract. But the case contains no hint that
there is a longer statute of limitations lurking outside the statutorily required limitations period.


The California cases are less useful to the majority. The majority writes that “California courts
have treated policy provisions that arise out of the application of Section 10350.11 as contractual
limitations periods which operate distinct and apart from the statutory limitations period set by
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the legislature.” Supra at 648 (emphasis in original). The majority cites two cases in support of
this proposition, one involving life insurance and the other involving health insurance. Neither
case involves disability insurance, and neither mentions § 10350.11 as the source of the policy
provision at issue. The failure to mention § 10350.11 is not surprising, since that section, by its
terms, applies only to disability insurance. (Indeed, I have not been able to discover any California
statute, other than § 10350.11, that specifies a limitations period and requires that the period be
stated in the text of a policy.)


*653  The first case, Mize v. Reserve Life Insurance Co., 48 Cal.App.3d 487, 121 Cal.Rptr. 848
(1975), dealt with life insurance. The policy included a three-year limitations period set out in
language comparable to § 10503.11, but there is no indication in the opinion that the contractual
period in the policy was required by § 10503.11 (or by any other provision of California law).
Indeed, there is some suggestion to the contrary, for in discussing the period in the policy the court
wrote, “ ‘[W]e accept as a settled principle of law that an insurer may by the contract of insurance
limit the time within which suit may be brought on the policy so as to provide a shorter time than is
provided by law.’ ” Id. at 495, 121 Cal.Rptr. 853 (quoting Genuser v. Ocean Accident, etc. Corp.,
57 Cal.App.2d 979, 983, 135 P.2d 670, 672 (1943) (sustaining a two years and one day contractual
limitation in a motor vehicle liability policy)).


The second case, NN Investors Life Insurance Co. v. Superior Court, 208 Cal.App.3d 1070, 256
Cal.Rptr. 598 (1989), dealt with health insurance. The policy included a three-year limitations
period, also set out in language comparable to § 10503.11, but, just as in Mize, there is no indication
that the contractual period in the policy was required by § 10503.11 or by any other provision of
California law. Indeed, just as in Mize, there is some suggestion to the contrary: “Plaintiffs do not
challenge the enforceability of the clause itself. ‘Such a provision has long been recognized as
valid in California,’ provided the limitation is not unreasonably short.” Id. at 1072, 256 Cal.Rptr.
600 (quoting C & H Foods Co. v. Hartford Ins. Co., 163 Cal.App.3d 1055, 1064, 211 Cal.Rptr.
765, 769 (1984) (sustaining a one year contractual limitation in a marine insurance policy)).


The only California case I have been able to discover that deals specifically with § 10503.11 is
CBS Broadcasting, Inc. v. Fireman's Fund Insurance Co., 70 Cal.App.4th 1075, 83 Cal.Rptr.2d
197 (1999). In considering § 10350.11, the California Court of Appeal in CBS Broadcasting stated,
“[T]he primary question is whether the policy at issue is a disability policy under California law. If
it is, it is governed by the three-year statute of limitations set out in section 10350.11 [.]” Id. at 1081,
83 Cal.Rptr.2d 197 (emphasis added). The majority discounts the statement in CBS Broadcasting
as dictum and as “not based upon a complete consideration of the entire statute.” Supra at 648
n. 9. The statement may be dictum, but so far as I am aware CBS Broadcasting is the only case
that addresses, in any fashion, whether California courts treat § 10350.11 as providing a statute of
limitations. The statement may also be a misconstruction of § 10350.11 (though I doubt it), but
it is not up to us to tell a California appellate court that it has made a mistake of California law.
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Unlike the majority, I take the Court of Appeal at its word. There is no question that the policy
at issue in our case is a disability policy, and there is accordingly no question that, in the words
of CBS Broadcasting, § 10350.11 provides a “three-year statute of limitations.” 70 Cal.App.4th
at 1081, 83 Cal.Rptr.2d at 200.


II


A


California Insurance Code § 10350.7 provides the statutory accrual rule for disability insurance
policies issued in California. Section 10350.7 provides:


A disability policy shall contain a provision which shall be in the form set forth herein.


Proofs of Loss: Written proof of loss must be furnished to the insurer at its said office in case of
claim for loss for which this policy provides any periodic payment contingent upon continuing
loss within 90 days after the termination of the period for which the insurer is liable and in the
case claim for any other loss within 90 days after the date of such loss....


*654  Section 10350.7 provides the accrual rule for two independently sufficient reasons. First,
as we held in Nikaido, § 10350.11 incorporates § 10350.7 by its reference to the date on which
“written proof of loss is required to be furnished.” See 42 F.3d at 559. Section 10350.7, specifying
when written proof of loss must be furnished, provides that date and thus provides the accrual rule.


Second, we are required by ERISA and by the Supreme Court's decision in UNUM Life to
follow § 10350.7. ERISA broadly preempts state laws relating to “any employee benefit plan,” 29
U.S.C. § 1144(a), but saves from preemption “any law of any State which regulates insurance,”
29 U.S.C. § 1144(b)(2)(A). In UNUM Life, the Supreme Court established a two-part test for
determining whether a state law “regulates insurance” within the meaning of ERISA. First, we
must ask “whether, from a ‘common-sense view of the matter,’ the contested prescription regulates
insurance.” 526 U.S. at 367, 119 S.Ct. 1380 (citation omitted). Second, we must consider three
factors to determine whether the law “fits within the ‘business of insurance’ as that phrase is used
in the McCarran–Ferguson Act.” Id. Those factors are: “first, whether the practice has the effect
of transferring or spreading a policyholder's risk; second, whether the practice is an integral part
of the policy relationship between the insurer and the insured; and third, whether the practice is
limited to entities within the insurance industry.” Id. (citations omitted).


Under this test, it is apparent that the accrual rule specified in § 10350.7 is a state law that “regulates
insurance.” As a matter of common sense, it is hard to come to any other conclusion. It is found in
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California's Insurance Code; it regulates the determination of the timeliness of insurance claims;
and it is required by California insurance law to be written into disability insurance policies.
Further, at least two of the three McCarran–Ferguson factors are satisfied: the accrual rule of
§ 10350.7 is “an integral part of the policy relationship” and is “limited to entities within the
insurance industry.”


A comparison of the rules at issue in UNUM Life and in this case strongly reinforces the conclusion
that the accrual rule of § 10350.7 “regulates insurance.” The rule at issue in UNUM Life was
a California “notice-prejudice rule” which requires an insurer to consider an untimely claim on
its substantive merits unless the insurer can “prove that it suffered actual prejudice” from the
untimeliness of the claim. Shell Oil Co. v. Winterthur Swiss Ins. Co., 12 Cal.App.4th 715, 761, 15
Cal.Rptr.2d 815 (1993). Applying its two-part test, the Court in UNUM Life concluded that the
notice-prejudice rule regulates insurance within the meaning of ERISA. The Court's conclusion in
UNUM Life virtually compels the same conclusion in this case, for the notice-prejudice and the
accrual rules both regulate the timeliness of claims against the insurer. Not only do they “regulate
insurance”; they even do so in the same way.


The majority does not go through the details of UNUM Life 's two-part test, but it appears to
agree that the accrual rule of § 10350.7 “regulates insurance” within the meaning of ERISA
and is therefore saved from preemption. See supra 647 at n. 4 (“Both Section 10350.11 and
Section 10350.7 ... of the California Insurance Code are statutes governing the content of insurance
policies. They are not, therefore, preempted under ERISA, ... see generally UNUM Life Ins. Co. v.
Ward, 526 U.S. 358, 367, 119 S.Ct. 1380, 143 L.Ed.2d 462 (1999), and the contractual provisions
they require to be included in the policy govern the relationship of the parties.”).


B


In Nikaido, this court interpreted § 10350.7 as establishing a “rolling accrual” rule: “For each
month that a claimant is disabled and the company fails to make payment, a separate cause of action
accrues.” *655  42 F.3d at 560. Under the rolling accrual rule, so long as a claimant could allege
that an insurer had failed to make a periodic payment within the past three years, the claimant had
a never-ending series of causes of action. I agree with the majority that the rolling accrual rule
of Nikaido is an incorrect construction of § 10350.7, and I agree with the majority's discussion
concerning the correct construction.


III
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We originally took this case en banc to sort out difficult questions concerning Nikaido's rolling
accrual rule. I agree with the majority that Nikaido's rolling accrual rule is wrong and should be
overruled. The rest of Nikaido, however, was correctly decided. As Nikaido held, we must look
to §§ 10350.11 and 10350.7 for the statutory limitations period and the accrual rule for California
disability insurance policies.


I confess that I am somewhat baffled by the approach taken by the majority. It adopts the four-year
statutory limitations period generally applicable to written contracts in California, even though
California has specified by statute a three-year limitations period for disability insurance contracts.
It also adopts a federal accrual rule under ERISA, even though California's statute of limitations
incorporates a state-law accrual rule, and even though ERISA requires us to follow state rather
than federal law when the state law “regulates insurance.”


Perhaps the majority sees the longer limitations period and later federal accrual rule as advantages
that justify straining to escape the statutory commands of §§ 10350.11 and 10350.7. But the
majority cannot achieve the advantages it seeks, for under its approach the result is still controlled
by §§ 10350.11 and 10350.7. Because the majority concludes that §§ 10350.11 and 10350.7 are
exempt from federal preemption under UNUM Life, and because § 10350 requires that the statutory
language of §§ 10350.11 and 10350.7 be included in disability insurance policies, the three-
year limitations period and state-law accrual rule provided by those statutes necessarily govern
disability insurance policies in California. Thus, on remand the district court will face precisely
the same questions it would face if §§ 10350.11 and 10350.7 were treated as statutory rather than
contractual provisions. The four-year statute of limitations and federal accrual rule will be entirely
irrelevant, and will remain so for as long as §§ 10350.11 and 10350.7 are part of California law.


I conclude that the majority has overruled a part of Nikaido that should be retained, that it has
incorrectly ignored California insurance law, and that it has done so for no discernable purpose.
I concur only in the judgment.


All Citations


222 F.3d 643, 28 Employee Benefits Cas. 1345, 2000 Daily Journal D.A.R. 8221


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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78 Cal.App.4th 952, 93 Cal.Rptr.2d 413, 00 Cal. Daily
Op. Serv. 1627, 2000 Daily Journal D.A.R. 2225


MINA WILNER, Plaintiff and Appellant,
v.


SUNSET LIFE INSURANCE COMPANY, Defendant and Respondent.
SUNSET LIFE INSURANCE COMPANY, Petitioner,


v.
THE SUPERIOR COURT OF LOS ANGELES COUNTY,


Respondent; MINA WILNER, Real Party in Interest.


No. B133804., No. B137561.
Court of Appeal, Second District, Division 1, California.


Feb. 29, 2000.


SUMMARY


An individual filed an action against a life insurer alleging fraud in the sale of universal life
insurance policies. Plaintiff alleged that from the mid-1980's through the present, defendant
actively pursued the sale of universal life insurance policies as a replacement for whole or term
life insurance policies that consumers had purchased from other companies, knowing that such
replacement seldom, if ever, was appropriate. The trial court sustained without leave to amend
defendant's demurrer to plaintiff's class action allegations and overruled defendant's demurrer
to a cause of action for violation of California's unfair competition law (Bus. & Prof. Code,
§§ 17200-17209). (Superior Court of Los Angeles County, No. SC051573, Bruce Mitchell,
Temporary Judge. *  )


* Pursuant to California Constitution, article VI, section 21.


The Court of Appeal reversed the order sustaining without leave to amend defendant's demurrer
to the class action allegations and denied defendant's petition for a writ of mandate. The court
held that the trial court abused its discretion in sustaining defendant's demurrer to plaintiff's
class action allegations. Plaintiff alleged that the material representations made to those who
ultimately purchased replacement universal life policies always were the same, and that these were
misrepresentations or falsehoods. In addition, plaintiff alleged that defendant withheld the same
material facts from all purchasers, that defendant intended to induce reliance as to all purchasers,
and that all suffered damage as a result. That each purchaser may have separate damages was
not a bar to maintenance of a class action. The court also held that the trial court did not abuse
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its discretion in overruling defendant's demurrer to plaintiff's cause of action for violation of
California's unfair competition law. The allegations clearly described immoral, *953  unethical,
and unscrupulous conduct, i.e., unfair business practices. (Opinion by Spencer, P. J., with Ortega
and Masterson, JJ., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Parties § 6.5--Class Actions--Insurance Fraud--Sale of Replacement Universal Life Policies--
Discretion of Trial Court.
In an individual's action against a life insurer in which plaintiff alleged fraud in the sale of
universal life insurance policies, the trial court abused its discretion in sustaining without leave to
amend defendant's demurrer to plaintiff's class action allegations. Plaintiff alleged that the material
representations made to those who ultimately purchased replacement universal life policies always
were the same, and that these were misrepresentations or falsehoods. In addition, plaintiff alleged
that defendant withheld the same material facts from all purchasers and concealed the same
actionable conduct from them. Plaintiff further alleged defendant's intent to induce reliance as to
all purchasers, as well as all purchasers' reliance on defendant's deception, and that all suffered
damage as a result. That each purchaser may have separate damages was not a bar to maintenance
of a class action. These allegations adequately alleged the existence of an ascertainable class.
Moreover, plaintiff might have been able to demonstrate a community of interest as to the elements
of the fraud claims, apart from damages suffered by each class member, and therefore should
have been afforded an opportunity to demonstrate that proof of most of the important issues as to
plaintiff would supply the proof as to all.


(2)
Appellate Review § 128--Scope of Review--Rulings on Demurrers.
A demurrer tests the sufficiency of a complaint by raising questions of law. In determining the
merits of a demurrer, all material facts pleaded in the complaint and those that arise by reasonable
implication, but not conclusions of fact or law, are deemed admitted by the demurring party. The
complaint must be construed liberally by drawing reasonable inferences from the facts pleaded.
On appeal, courts do not review the validity of the trial court's reasoning but only the propriety
of the ruling itself, and are not bound by the trial court's construction of the complaint, but must
make an independent interpretation. It is an abuse of discretion to sustain a demurrer without leave
to amend if there is a reasonable possibility any defect can be cured by amendment. A demurrer
may be sustained without leave to amend *954  where the nature of the defects and previous
unsuccessful attempts to plead render it probable that the plaintiff cannot state a cause of action.
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To avoid this result, a plaintiff must demonstrate how he or she can amend the complaint to change
the legal effect of the pleading.


(3)
Parties § 6.3--Class Actions--Community of Interest.
There are two essential elements for maintenance of a class action: an ascertainable class, and a
well-defined community of interest in the questions of law and fact involved. In order for there to
be an ascertainable class, the right of each individual to recover may not be based on a separate set
of facts applicable only to him or her. Community of interest does not depend upon an identical
recovery, and the fact that each member of the class must prove their separate claim to a portion
of any recovery by the class is only one factor to be considered in determining whether a class
action is proper. The mere fact that separate transactions are involved does not of itself preclude a
finding of the requisite community of interest so long as every member of the alleged class would
not be required to litigate numerous and substantial questions to determine their individual right
to recover subsequent to the rendering of any class judgment which determined in the plaintiffs'
favor whatever questions were common to the class.


(4)
Parties § 6.1--Class Actions--Ascertaining Class.
A class action complaint against a life insurer described the class sufficiently to make it
ascertainable for class action purposes. The complaint alleged that plaintiff was bringing the action
on behalf of all persons or entities residing in California who had (or had at the time of the policy's
termination) an ownership interest in one or more permanent, or universal, life insurance policies
issued by defendant and that were purchased as a result of deceptive or fraudulent sales practices
from a certain date to the present and were thereby harmed.


(5a, 5b)
Parties § 6.3--Class Actions--Community of Interest--Insurance Fraud.
Plaintiff, in a class action against a life insurer alleging fraud in the sale of universal life insurance
policies, in order to establish successfully a community of interest, had to demonstrate that
defendant made false representations with knowledge of their falsity, that these representations
were made with intent to and did induce reasonable reliance by plaintiff, and that plaintiff
suffered damages as a result. That the transaction between defendant and each class member
was consummated separately was not determinative so long as each class member would not be
required to litigate numerous and substantial issues to establish that member's individual right to
recover. Plaintiff alleged that the material representations made to those who ultimately purchased
replacement universal life policies always were the *955  same, and plaintiff also alleged that
these were misrepresentations or falsehoods. In addition, plaintiff alleged that defendant withheld
the same material facts from all purchasers and concealed the same actionable conduct from them.
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She also alleged defendant's intent to induce reliance as to all purchasers, as well as all purchasers'
reliance on defendant's deception. While there might be some individual considerations, it could
not be assumed at the pleading stage that plaintiff would be unable to establish the allegations
without the separate testimony of each class member.


(6)
Fraud and Deceit § 29--Actions--Evidence--Reliance--Class Action.
To establish fraud, it is not necessary to show reliance upon false representations by direct
evidence. The fact of reliance upon alleged false representations may be inferred from the
circumstances attending the transaction that oftentimes afford much stronger and more satisfactory
evidence of the inducement that prompted the defrauded party to enter into the contract than
direct testimony to the same effect. Where representations have been made in regard to a material
matter and action has been taken, in the absence of evidence showing the contrary, it will be
presumed or inferred that the representations were relied on. That reliance was justified also may
be proven on a class basis. If the court finds that a reasonable person would have relied upon the
alleged misrepresentations, an inference of justifiable reliance by each class member would arise.
A misrepresentation may be the basis of fraud if it was a substantial factor in inducing the plaintiff
to act and it need not be the sole cause of damage.


(7a, 7b)
Unfair Competition § 10--Actions--Damages and Injunctive Relief
In an individual's action against a life insurer alleging fraud in the sale of universal life insurance
policies, the trial court did not abuse its discretion in overruling defendant's demurrer to plaintiff's
cause of action for violation of California's unfair competition law (Bus. & Prof. Code, §§
17200-17209). Plaintiff alleged that from the mid-1980's through the present, defendant actively
pursued the sale of universal life insurance policies as a replacement for whole or term life
insurance policies that consumers had purchased from other companies, knowing that this
replacement seldom, if ever, was appropriate, whether or not the transactions were in the best
interest of the policyholder. Defendant failed to disclose to consumers that replacement of an
existing life insurance policy with a universal life policy would cause the consumer to lose
substantial cash values and accumulation account values and would require the payment of
significant new commission charges and other costs. Defendant also failed to disclose *956  that
replacement would subject consumers to new contestability clauses and cash surrender charges
and would require consumers to pay more for insurance at an older insurable age. These allegations
clearly described immoral, unethical, and unscrupulous conduct, i.e., unfair business practices.
Plaintiff's request for injunctive relief was valid not only on behalf of plaintiff but on behalf of all
aggrieved members of the public without pursuit of a class action.
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[See 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, §§ 95, 99.]


(8)
Unfair Competition § 4--Acts Constituting Unfair Competition.
The unfair competition law (Bus. & Prof. Code, §§ 17200-17209) permits any person acting for
the interests of itself, its members or the general public to initiate an action for restitutionary or
injunctive relief against a person or business entity who has engaged in any unlawful, unfair, or
fraudulent business act or practice or unfair, deceptive, untrue, or misleading advertising. The
coverage of Bus. & Prof. Code, § 17200, is sweeping, embracing anything that can properly be
called a business practice and that at the same time is forbidden by law. The use of the disjunctive
in Bus. & Prof. Code, § 17200, referring to any unlawful, unfair or fraudulent practice, means
that a practice may be deemed unfair even if not specifically proscribed by some other law. The
unfair competition law has such a broad scope to permit tribunals to enjoin ongoing wrongful
business conduct in whatever context such activity might occur. The test of whether a business
practice is unfair involves an examination of that practice's impact on its alleged victim, balanced
against the reasons, justifications and motives of the alleged wrongdoer. A claim of unfair business
practice may be based on a pattern of behavior or a course of conduct. A pattern of misleading
oral representations, made by the defendant's agents, may qualify as an unfair business practice.
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SPENCER, J.


Introduction
In these related proceedings, plaintiff Mina Wilner (Wilner) appeals from an order sustaining
without leave to amend a demurrer to the class action allegations of her first amended complaint. 1


Defendant Sunset Life Insurance Company (Sunset) petitions for a writ commanding the superior
court to sustain a demurrer to the sixth cause of action of Wilner's second amended complaint,
which alleges a violation of the unfair competition law (Bus. & Prof. Code, §§ 17200-17209). We
reverse the order sustaining the demurrer to the class action allegations and deny the writ petition.


1 The order is appealable to the extent that it prevents further proceedings as a class action.
(Daar v. Yellow Cab Co. (1967) 67 Cal.2d 695, 699 [63 Cal.Rptr. 724, 433 P.2d 732].)
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Background 2


Wilner originally sued Sunset and one of its agents for various forms of deceit, breach of fiduciary
duty and negligence in connection with the sale to her of a universal life insurance policy as a
replacement for an existing policy. She thereafter filed a first amended complaint that, in addition
to the causes of action originally stated, added class action allegations and a cause of action
seeking declaratory and injunctive relief. Sunset demurred. Following a hearing, the trial court
sustained without leave to amend the demurrer to the class action allegations and to the fifth
cause of action for breach of fiduciary duty. In all other respects, the court overruled the demurrer.
Wilner thereafter filed a second amended complaint, in which she restated her various deceit and
negligence claims and added a cause of action for violation of the unfair competition law (Bus. &
Prof. Code, §§ 17200-17209). Sunset again demurred. The court overruled the demurrer.


2 Pertinent facts will appear in the body of the opinion as they are necessary to the resolution
of the issues raised.


Contentions


Appeal


I
Wilner contends the trial court abused its discretion in sustaining without leave to amend the
demurrer to the class action allegations of her first amended complaint. *958


Writ Proceeding


II
Sunset asserts the trial court abused its discretion in overruling its demurrer to the sixth cause of
action, for violation of California's unfair competition law (Bus. & Prof. Code, §§ 17200-17209),
of Wilner's second amended complaint.


Discussion


Appeal


I
(1a) Wilner contends the trial court abused its discretion in sustaining without leave to amend the
demurrer to the class action allegations of her first amended complaint. We agree.
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(2) A demurrer tests the sufficiency of a complaint by raising questions of law. (Rader Co. v. Stone
(1986) 178 Cal.App.3d 10, 20 [223 Cal.Rptr. 806].) In determining the merits of a demurrer, all
material facts pleaded in the complaint and those that arise by reasonable implication, but not
conclusions of fact or law, are deemed admitted by the demurring party. (Moore v. Conliffe (1994)
7 Cal.4th 634, 638 [29 Cal.Rptr.2d 152, 871 P.2d 204]; Interinsurance Exchange v. Narula (1995)
33 Cal.App.4th 1140, 1143 [39 Cal.Rptr.2d 752].) The complaint must be construed liberally by
drawing reasonable inferences from the facts pleaded. (Flynn v. Higham (1983) 149 Cal.App.3d
677, 679 [197 Cal.Rptr. 145].)


On appeal, we do not review the validity of the trial court's reasoning but only the propriety of
the ruling itself. (Lee v. Bank of America (1990) 218 Cal.App.3d 914, 919 [267 Cal.Rptr. 387];
Mayflower Ins. Co. v. Pellegrino (1989) 212 Cal.App.3d 1326, 1332 [261 Cal.Rptr. 224].) This
court is not bound by the trial court's construction of the complaint, but must make its own
independent interpretation. (Rader Co. v. Stone, supra, 178 Cal.App.3d at p. 20.)


It is an abuse of discretion to sustain a demurrer without leave to amend if there is a reasonable
possibility any defect can be cured by amendment. (Minsky v. City of Los Angeles (1974) 11
Cal.3d 113, 118 [113 Cal.Rptr. 102, 520 P.2d 726]; Interinsurance Exchange v. Narula, supra, 33
Cal.App.4th at p. 1143.) A demurrer may be sustained without leave to amend where the *959
nature of the defects and previous unsuccessful attempts to plead render it probable plaintiff cannot
state a cause of action. (Taliaferro v. Wampler (1954) 127 Cal.App.2d 306, 310 [273 P.2d 829].)
To avoid this result, plaintiff must demonstrate how she can amend her complaint to change the
legal effect of her pleading. (Goodman v. Kennedy (1976) 18 Cal.3d 335, 349 [134 Cal.Rptr. 375,
556 P.2d 737]; Wade v. 20th Century Ins. Co. (1988) 206 Cal.App.3d 32, 39 [253 Cal.Rptr. 361].)


As noted in Vasquez v. Superior Court (1971) 4 Cal.3d 800 [94 Cal.Rptr. 796, 484 P.2d 964],
“Protection of unwary consumers from being duped by unscrupulous sellers is an exigency of the
utmost priority in contemporary society.... [¶] Frequently numerous consumers are exposed to the
same dubious practice by the same seller so that proof of the prevalence of the practice as to one
consumer would provide proof for all. Individual actions by each of the defrauded consumers is
often impracticable because the amount of individual recovery would be insufficient to justify
bringing a separate action; thus an unscrupulous seller retains the benefits of its wrongful conduct.
A class action by consumers produces several salutary by-products, including a therapeutic effect
upon those sellers who indulge in fraudulent practices, aid to legitimate business enterprises by
curtailing illegitimate competition, and avoidance to the judicial process of the burden of multiple
litigation involving identical claims. The benefit to the parties and the courts would, in many
circumstances, be substantial.” (At p. 808.)


(3) There are two essential elements for maintenance of a class action: an “ascertainable class”
and “a well-defined community of interest in the questions of law and fact involved.” (Vasquez
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v. Superior Court, supra, 4 Cal.3d at p. 809.) In order for there to be an ascertainable class, “the
right of each individual to recover may not be based on a separate set of facts applicable only to
him.” (Ibid., fn. omitted.) Community of interest “does not depend upon an identical recovery, and
the fact that each member of the class must prove his separate claim to a portion of any recovery
by the class is only one factor to be considered in determining whether a class action is proper. The
mere fact that separate transactions are involved does not of itself preclude a finding of the requisite
community of interest so long as every member of the alleged class would not be required to
litigate numerous and substantial questions to determine his individual right to recover subsequent
to the rendering of any class judgment which determined in plaintiffs' favor whatever questions
were common to the class.” (Ibid.)


Ascertainability of Class
(4) Wilner alleges that she is bringing the action “on behalf of all persons and/or entities residing
in California who have (or had at the time of *960  the policy's termination) an ownership interest
in one or more permanent[, or universal,] life insurance policies that were issued by [Sunset] ...
which were purchased as a result of deceptive or fraudulent sales practices described herein from
January 1, 1985 to the present ... and were thereby harmed ....” This describes the class sufficiently
to make it ascertainable. (Vasquez v. Superior Court, supra, 4 Cal.3d at pp. 810-811.)


Community of Interest
(5a) To establish successfully a community of interest in this case, plaintiff must demonstrate that
Sunset “made false representations with knowledge of their falsity, that these representations were
made with intent to and did induce reasonable reliance by plaintiff[], and that plaintiff [] suffered
damages as a result.” (Vasquez v. Superior Court, supra, 4 Cal.3d at p. 811.) As did the defendant in
Vasquez, Sunset argues “that none of these elements may be proved by the device of a class action
because each plaintiff entered into a separate transaction at a different time and proof of the fact
of representation, its falsity, and reliance as to the named plaintiffs will not supply proof of these
elements as to the absent members of the class. Thus, it is asserted, each member of the class must
establish his right to recover on the basis of facts peculiar to his own circumstances, because of
which the action may not be tried as a class action.” (Ibid.) As the Supreme court noted in Vasquez,
however, that the transaction between Sunset and each class member was consummated separately
“is not determinative so long as each class member will not be required to litigate numerous and
substantial issues to establish [that member's] individual right to recover.” (Ibid.)


Representations
(1b),( 5b) Wilner alleges that Sunset, through its agents, “engaged in a common course of
conduct designed to induce thousands of [its] existing and prospective policyholders to purchase
'replacement' or 'financed' life insurance policies for [it] by using the cash value of ... existing
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policies, by surrendering, borrowing or stripping such cash or cumulative value for the purchase
of new policies [Sunset] issued.” It “developed and implemented and otherwise sanctioned a wide
spread scheme to sell replacement life insurance policies to prospective policy holders.” These
practices are otherwise known as “churning, improper replacement, twisting or piggy backing.”


Sunset and its agents “knew that by replacing or 'twisting' ... insurance coverage [they] would
realize profits without due regard to plaintiff's actual insurance needs.” “Twisting” is the making
of misrepresentations “for the *961  purpose of inducing a person to take out a policy of insurance
or misrepresentations made to induce a policyholder to lapse, forfeit or surrender their insurance
policies.” Insurance Code section 781 “specifically prohibits representations or comparisons of
insurers and policies which are misleading, and made for the purpose of inducing the insured to
lapse, forfeit or surrender their policies.”


Sunset and its agents “removed all or part of the cash value from ... older existing policies to
purchase new policies from [Sunset]. Among other things, [Sunset] and its agents failed to disclose
that using the cash value of existing policies to finance the purchase of new policies was not in the
best interest of the policyholder, but resulted in significant benefits” to the insurer and its agents.
Sunset “encouraged and enabled its Agents to utilize the churning scheme throughout the Class
Period.” The agents were rewarded for churning policies.


Sunset and its agents “failed to disclose ... that in purchasing new policies they would lose
substantial cash values, accumulation account values, pay new and significant commission
charges, be subject to new contestability clauses, cash surrender charges, and pay more for
insurance at an older insurable age.” Sunset also failed to disclose to plaintiff and to class members
that “[t]here are material adverse financial consequences whenever a policyholder surrenders or
borrows against an existing policy to purchase a new policy.... The cash value or accumulation in
the existing policies would be depleted by the purchase of the new policy.... Ultimately, the death
benefits in their new policies would be eliminated or reduced by the depletion of the cash value
and the policyholder would then owe significant higher premiums on the new policy.... As a result
of the [above described] actions ..., Plaintiff and the Class Members were deceived into believing
that they had obtained higher death benefits for a specified premium payment. However when the
cash or accumulation value in existing policies is exhausted, the policyholders have been or will be
required to pay unexpected additional premiums for the new policies or allow the policies to lapse.”


Sunset materially misrepresented to plaintiff and the class members that “the purchase of the
[universal life] policy was in [their] best interest ..., the cash values built up in existing policies
would remain intact in connection with the purchase of the new policies, that significantly higher
death benefits could be obtained with payment of the same premium paid for existing policies.”
Plaintiff and the class members relied on these misrepresentations to their detriment by purchasing
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universal life policies and “surrendering or otherwise using cash values from existing policies” to
make such purchases. *962


Sunset knew the class members “were unsophisticated insurance consumers, ill equipped to
understand the unfamiliar technical language of the policies or the complex method of determining
the premiums and payment schedules.” Sunset “knowingly failed to supervise and train its Agents
not to engage in improper sales activities.” It “also failed to implement any system to identify and
prevent sales which were not in the best interest of the policyholder or to monitor and identify
improper sales and to reprimand and dismiss Agents who engaged in improper and fraudulent
sales.”


Sunset “affirmatively concealed ... that [universal life insurance policy purchasers] had been the
subject of fraud, material misrepresentation and omissions ....” Moreover, Sunset “has engaged in
a course of conduct intended to terminate [purchasers'] rights in the insurance policies in order
to prevent discovery of the fraudulent and inappropriate replacement sales by contacting [the
purchasers] to induce them to surrender policies in which the cash value has been depleted.”


In other words, Wilner alleges that the material representations made to those who ultimately
purchased replacement universal life policies always were the same. She also alleges that these
were misrepresentations, or falsehoods. In addition, Wilner alleges that Sunset withheld the same
material facts from all purchasers and concealed the same actionable conduct from them. She also
alleges intent to induce reliance as to all purchasers, as well as all purchasers' reliance on Sunset's
deception.


As in Vasquez, there does not appear to be “[any] singular difficulty” (Vasquez v. Superior Court,
supra, 4 Cal.3d at p. 812) in proving what common representations Sunset and its agents made
to universal life insurance policy purchasers, the materiality of these representations and whether
they were false. We perceive no greater difficulty in proving on a common basis whether there
are, indeed, significant detriments to replacing existing policies with the new universal life polices
and whether Sunset's agents in fact concealed this from prospective purchasers. While there may
be some individual considerations, “we cannot assume [at the pleading stage] that [Wilner] will
be unable to establish [her] allegations without the separate testimony of each class member; at
least [she] must be afforded the opportunity to show that [she] can prove [the] allegations on a
common basis.” (Id. at p. 813.)


Moreover, “[t]here may be other methods by which [Wilner] can establish the alleged falsity of the
representations regarding the [universal life insurance policies] for the class as a whole. For the
purpose of determining if the demurrer[] should have been overruled, it is sufficient that there is a
*963  reasonable possibility [Wilner] can establish a prima facie community of interest among the
class members on the false representation issue. Plaintiffs' inability to do so, if that be the ultimate
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result, can be determined at a later stage of the proceeding.” (Vasquez v. Superior Court, supra,
4 Cal.3d at p. 813.)


Reliance
(6) As noted in Vasquez, “it is not necessary to show reliance upon false representations by
direct evidence. 'The fact of reliance upon alleged false representations may be inferred from
the circumstances attending the transaction which oftentimes afford much stronger and more
satisfactory evidence of the inducement which prompted the party defrauded to enter into the
contract than his direct testimony to the same effect.' [Citations.]” (Vasquez v. Superior Court,
supra, 4 Cal.3d at p. 814.) Stated otherwise, “ '[w]here representations have been made in regard
to a material matter and action has been taken, in the absence of evidence showing the contrary,
it will be presumed[, or inferred,] that the representations were relied on.' [Citation.]” (Ibid.)
Accordingly, should the trial court find upon an evidentiary hearing that Sunset made material
misrepresentations to the class members, “at least an inference of reliance would arise as to the
entire class.” (Ibid., fn. omitted.)


That reliance was justified also may be proven on a class basis. “If the court finds that a reasonable
[person] would have relied upon the alleged misrepresentations, an inference of justifiable reliance
by each class member would arise. It should be noted in this connection that a misrepresentation
may be the basis of fraud if it was a substantial factor in inducing the plaintiff to act and that it
need not be the sole cause of damage. [Citation.]” (Vasquez v. Superior Court, supra, 4 Cal.3d
at p. 814, fn. 9.)


Damages
(1c) As discussed ante, that each purchaser may have separate damages is not a bar to maintenance
of a class action. Wilner has alleged the nature of the damages. No more is necessary.


In summary, the class action allegations of the first amended complaint adequately allege the
existence of an ascertainable class. Moreover, Wilner may be able to demonstrate a community of
interest as to the elements of the fraud claims, apart from damages suffered by each class member.
She therefore should be afforded an opportunity to demonstrate that “proof of most of the important
issues as to [her] will supply the proof as to all.” *964  (Vasquez v. Superior Court, supra, 4 Cal.3d
at p. 815.) The trial court erred in sustaining without leave to amend the demurrer to the class
action allegations of the first amended complaint.


This conclusion poses something of a procedural problem. Wilner's second amended complaint
superseded the first amended complaint. (5 Witkin, Cal. Procedure (4th ed. 1997) Pleading, §
1119, p. 575.) It supersedes the first amended complaint as it existed after the court sustained the
demurrer to its class action allegations, however. Those allegations thus no longer were part of the
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first amended complaint when it was superseded. This leaves the class action allegations floating,
as it were, on the ether. As a matter of practicality, we shall direct the trial court to deem the
class action allegations to be incorporated into the second amended complaint, which, of course,
contains no such allegations.


Writ Proceeding


II
(7a) Sunset asserts the trial court abused its discretion in overruling its demurrer to the sixth
cause of action, for violation of California's unfair competition law (Bus. & Prof. Code, §§
17200-17209), 3  of Wilner's second amended complaint. We disagree.


3 All further statutory references are to the Business and Professions Code unless otherwise
noted.


(8) As explained in Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 42
[77 Cal.Rptr.2d 709, 960 P.2d 513], the unfair competition law “permits 'any person acting for
the interests of itself, its members or the general public' (§ 17204) to initiate an action for
restitutionary and/or injunctive relief (§ 17203) against a person or business entity who has
engaged in 'any unlawful, unfair or fraudulent business act or practice [or] unfair, deceptive, untrue
or misleading advertising [or] any act prohibited by Chapter 1 (commencing with Section 17500
[false advertising]) ....' (§ 17200.)” The coverage of section 17200 “is 'sweeping, embracing ”
'anything that can properly be called a business practice and that at the same time is forbidden
by law.' “ ' [Citations.]” (Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co.
(1999) 20 Cal.4th 163, 180 [83 Cal.Rptr.2d 548, 973 P.2d 527], fn. omitted.)


The use of the disjunctive in section 17200, “referring to 'any unlawful, unfair or fraudulent'
practice,” (italics in original) means that “a practice may be deemed unfair even if not specifically
proscribed by some other *965  law.” (Cel-Tech Communications, Inc. v. Los Angeles Cellular
Telephone Co., supra, 20 Cal.4th at p. 180.) “ ' ”In other words, a practice is prohibited as 'unfair'
or 'deceptive' even if not 'unlawful' and vice versa. “ ' [Citations.]” (Ibid.) The unfair competition
law has such a broad scope “ 'to permit tribunals to enjoin on-going wrongful business conduct in
whatever context such activity might occur. Indeed, ... [section 17200] was intentionally framed
in [such a broad manner] precisely to enable judicial tribunals to deal with the innumerable ” 'new
schemes which the fertility of man's invention would contrive.' “ [Citation.]' ” (Id. at p. 181.)


As stated in State Farm Fire & Casualty Co. v. Superior Court (1996) 45 Cal.App.4th 1093
[53 Cal.Rptr.2d 229], “The test of whether a business practice is unfair 'involves an examination
of [that practice's] impact on its alleged victim, balanced against the reasons, justifications and
motives of the alleged wrongdoer. In brief, the court must weigh the utility of the defendant's
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conduct against the gravity of the harm to the alleged victim .... [Citations.]' [Citation.]” (At
pp. 1103-1104.) Stated otherwise, a business practice is unfair when it “ 'offends an established
public policy or when the practice is immoral, unethical, oppressive, unscrupulous or substantially
injurious to consumers.' [Citation.]” (Id. at p. 1104.)


A claim of unfair business practice may be based on a “ ' ”pattern of behavior “ [citation],
or ”a course of conduct.“ ' ” (Hewlett v. Squaw Valley Ski Corp. (1997) 54 Cal.App.4th 499,
519 [63 Cal.Rptr.2d 118].) A single instance of such conduct may suffice. (Podolsky v. First
Healthcare Corp. (1996) 50 Cal.App.4th 632, 647 [58 Cal.Rptr.2d 89].) A pattern of misleading
oral representations, made by the defendant's agents, may qualify as an unfair business practice.
(People v. Dollar Rent-A-Car Systems, Inc. (1989) 211 Cal.App.3d 119, 129 [259 Cal.Rptr. 191].)


(7b) There can be no question but that the sixth cause of action of Wilner's second amended
complaint alleges a pattern of behavior or course of conduct constituting an unfair business practice
or practices. Wilner alleges that from the mid-1980's through the present, Sunset actively and
enthusiastically has pursued the sale of universal life insurance policies as a replacement for whole
or term life insurance policies that consumers had purchased from other companies. Sunset does
this knowing that such replacement seldom, if ever, is appropriate. In short, Sunset encourages
outside replacement sales whether or not the transactions are in the best interest of the policyholder.


To foster and encourage the replacement of preexisting insurance polices issued by other
companies with Sunset's universal life polices, Sunset *966  provides its agents with computer
materials, illustrations marketing materials, advertisements, regular publications and training
materials. These materials instruct the agents in how to manipulate premium schedules to convince
prospects that a drop-down investment in a universal life policy will generate enough investment
return to maintain the stated premium schedule without additional out-of-pocket payments and to
provide double, triple or better death benefits. These manipulations are deceptive.


Specifically, the computer software Sunset provided to its agents produced illustrations that
contained incomplete and misleading information concerning the projected benefits of the policy.
The illustrations omitted information concerning the cost of insurance, the cost of replacement and
other relevant information. Sunset's marketing materials convey the same misleading impression.
Sunset has failed to disclose to consumers that replacement of an existing life insurance policy with
a universal life policy would cause the consumer to lose substantial cash values and accumulation
account values and would require the payment of significant new commission charges and
other costs. Sunset also has failed to disclose that replacement would subject consumers to new
contestability clauses and cash surrender charges and would require consumers to pay more for
insurance at an older insurable age. Sunset has engaged in these activities knowing that most
consumers are not sophisticated in the investment vehicle represented by universal life policies.
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As a consequence of these activities, universal life purchasers have been deceived into believing
they had obtained higher death benefits for a specified premium that was either lower or no higher
than the premium schedule on their existing life insurance policies. In fact, contrary to the belief
fostered in universal life purchasers, they would have further out-of-pocket expenses in the future.


Sunset continues its deceptive practices by taking control of the existing policies through
assignments. Its exchange forms and agents deliberately have failed to tell consumers that
replacement means they will be paying substantial cash surrender charges, fees, and other costs to
the insurance company that issued the policy to be replaced.


The practices Sunset employs and encourages its agents to employ are contrary to those followed
when considering replacement of Sunset's own policyholders' preexisting life insurance policies.
In the latter instance, Sunset requires a review of the proposed replacement policy, comparing the
benefits and costs of the existing policy to those of the proposed replacement, and a consequent
determination that replacement is in the best interest *967  of the policyholder. Sunset also
imposes commission restrictions on the sale of replacement universal life policies. In the former
instance, however, Sunset requires no justification for replacement, encourages replacement sales
without consideration of the relative costs and benefits and imposes no commission restrictions
on its agents.


Sunset continues to conceal the inferior value of the universal life policies by representing falsely
to policyholders that additional premiums are required to maintain the policies, in that they failed
to perform as well as anticipated due to uncontrollable circumstances. In fact, due to deliberate
under-funding at the outset, failure of the universal life policies is inevitable unless additional
premiums are paid.


These allegations clearly describe immoral, unethical and unscrupulous conduct, i.e., unfair
business practices. (§ 17200; State Farm Fire & Casualty Co. v. Superior Court, supra, 45
Cal.App.4th at p. 1104.) Relying on Bronco Wine Co. v. Frank A. Logoluso Farms (1989) 214
Cal.App.3d 699 [262 Cal.Rptr. 899], however, Sunset argues that plaintiff cannot maintain the
cause of action on behalf of anyone but herself. Sunset's reliance is misplaced.


In Bronco Wine Co., a grape grower sued under section 17200 to challenge certain practices of
a bulk winemaker, which allegedly led to underpayments for the grower's grapes. The conduct
of which the grower complained included “wrongfully rejecting and refusing to accept grapes,
adopting arbitrary quality standards, applying quality standards unreasonably in order to pay less
for accepted grapes than the price [to which the winemaker had agreed], and threatening to sue
and suing growers who complained of [the winemaker's] conduct.” (Bronco Wine Co. v. Frank
A. Logoluso Farms, supra, 214 Cal.App.3d at p. 715.) The winemaker sought to strike claims on
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behalf of nonparty growers or, alternatively, class certification, arguing that other grape growers
should be included as parties. The court denied both requests. (Id. at pp. 715-716.)


At trial, only one nonparty grower appeared as a witness. That grower testified he had no objection
to the amount he received for his crop. (Bronco Wine Co. v. Frank A. Logoluso Farms, supra, 214
Cal.App.3d at p. 716.) The court ultimately awarded restitution not only to the grower who sued
but as well to nonparty growers who had not released the winemaker from liability. (Id. at p. 717.)


The appellate court noted that “[t]he procedure utilized with regard to the nonparty growers raises
serious fundamental due process considerations. *968  Rendering a judgment for or against a
nonparty to a lawsuit may constitute denial of due process under the United States and California
Constitutions. [Citations.] Due process is denied because the nonjoined party has not been given
notice of the proceedings or an opportunity to be heard. [Citation.] ... [¶] For over 50 years
California has recognized that a judgment may not be entered either for or against one who is not
a party to an action or proceeding. [Citations.] ... [T]his doctrine has common law antecedents.
[Citation.]” (Bronco Wine Co. v. Frank A. Logoluso Farms, supra, 214 Cal.App.3d at pp. 717-718.)


The Bronco Wine Co. court distinguished the circumstances of the case before it from those
present in Dean Witter Reynolds, Inc. v. Superior Court (1989) 211 Cal.App.3d 758 [259 Cal.Rptr.
789]. In Dean Witter Reynolds, Inc., the court held that it was an abuse of discretion to allow an
unfair competition action to proceed as a class action without a showing that class treatment was
demonstrably superior to an individual, representative action. (At p. 772.) The court concluded
that, in an unfair competition lawsuit, the trial court “is empowered to grant equitable relief,
including restitution in favor of absent persons, without certifying a class action.” (Id. at p. 773.) In
reaching this conclusion, however, the court recognized that nonparties generally are not “bound
by a judgment unless they were in privity with a party and the adjudication of their rights comports
with due process.” (Ibid.)


At issue in Dean Witter Reynolds, Inc., however, was the propriety of charging each client a $50 fee
for withdrawal of an IRA account. As the Bronco Wine Co. court noted, “[t]he charge is either a fair
or unfair business practice. The only issue in controversy is the legality of the termination fee. The
amount of restitution for each person is identical, return of the $50 termination fee.” (Bronco Wine
Co. v. Frank A. Logoluso Farms, supra, 214 Cal.App.3d at p. 720.) In contrast, “[t]he determination
of whether the business practice was unfair was a far more complex factual issue” in the case before
the Bronco Wine Co. court. (Ibid.) The amount of potential restitution also was far greater. (Ibid.)


In Bronco Wine Co., the growers had separate contracts with the winemaker. Those contracts
had different terms. Only 20 of the 100 contracts at issue were before the court. Moreover, some
nonparty growers had business reasons for not pursuing breach of contract claims. (Bronco Wine
Co. v. Frank A. Logoluso Farms, supra, 214 Cal.App.3d at p. 716.) In short, not all of the nonparty
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growers received notice of the suit and the court did not receive all necessary evidence. In these
circumstances, a restitution fund could not be allocated properly. It therefore was an abuse of
discretion to deny the winemaker's pretrial motion and prejudicial error to award restitution to the
nonparty growers. (Id. at p. 721.) *969


In Sunset's view, the instant matter involves complexities similar to those in Bronco Wine Co.
Sunset asserts that each claim will turn on what purchasers were told by their independent agents,
what documents were provided and disclosed to each, and what documents each purchaser signed.
Moreover, evaluation of whether the sale of a replacement policy was against the best interest of
a purchaser will turn on individualized characteristics.


To the extent that Wilner seeks through her sixth cause of action to have the court “restore to ...
members of the public any money acquired by Defendants as a result of the unlawful, fraudulent
or unfair business acts or practices discussed herein,” i.e., restitution, for nonparty purchasers of
universal life policies, Sunset may be correct. If so, the remedy would be a motion to strike the
98th paragraph of the second amended complaint should Wilner fail to establish the propriety of
a class action following a hearing on that question.


In paragraph 97, however, Wilner seeks injunctive relief under section 17203. She alleges that
such relief is “necessary to prevent Defendants from engaging in the unlawful business acts and
practices alleged herein. Defendants and each of them have engaged in, are now engaging in, and
will continue to engage in the above-described acts and practices unless restrained or enjoined by
this Court. Given Defendants['] prior practices, the greatly increased sales volumes, profits, and
commissions which have been and can be earned, such practices present an irresistible incentive
to continue making, encouraging, ratifying, or turning a blind eye toward unlawful life insurance
sales. These acts and practices, therefore, will cause great and irreparable harm to the general public
unless defendants are restrained from committing further unlawful business acts or practices.
Plaintiff and the general public, as a result of the foregoing, have no other adequate remedy at law.”


The request for injunctive relief is valid not only on behalf of plaintiff but on behalf of all aggrieved
members of the public without pursuit of a class action. Allowing trial on this claim does not
present the due process risks inherent in a broad restitution claim. Moreover, “the management of a
class action is 'a difficult legal and administrative task,' ” in contrast to the “streamlined procedure”
established in section 17200. (Dean Witter Reynolds, Inc. v. Superior Court, supra, 211 Cal.App.3d
at p. 773.) “Its only apparent advantage to victims of an unlawful business practice vis-a-vis an
individual action under the unfair competition statute, is that it may theoretically afford them a
better opportunity to protect their interests.” (Ibid.) If that is not the case, then class certification
is unnecessary. *970
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To be sure, if this matter ultimately does not proceed as a class action, the possibility that nonparties
may pursue their own remedies poses a risk to Sunset. Inasmuch as Sunset has opposed class
certification, however, it should “not be heard to complain later if it suffers adverse consequences
as a result.” (Dean Witter Reynolds, Inc. v. Superior Court, supra, 211 Cal.App.3d at p. 773-774.)


The order sustaining without leave to amend the demurrer of the class action allegations of Wilner's
first amended complaint is reversed. The superior court is directed to deem those allegations to
be incorporated into the second amended complaint. The petition for a writ of mandate is denied.
Wilner is to recover her costs on appeal.


Ortega, J., and Masterson, J., concurred.
A petition for a rehearing was denied March 23, 2000, and on March 30, 2000, the opinion was
modified to read as printed above. Appellant's petition for review by the Supreme Court was denied
June 2, 2000. *971


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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