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DECLARATION OF JAN S. RAYMOND

I, Jan Raymond declare:

| am an attorney licensed to practice by the California State Bar, State Bar number
88703, and admitted to practice in the United States Federal Court for the Eastern
District of California. My business is researching legislative history and interpreting
legisiative intent, | have over 15 years experience in legislative research and analysis of
legislative intent.

In cooperation with persons working under my supervision, | undertook to research the
legislative history of the following project. All use of the word project in this declaration
refers to legislative research addressed to this focus:

Civil Code Sections 1791(0), 1791.2(a){1), 1794(a)&(b) & 1795.7
In particular:
Chapter 1333, Statutes of 1870
Enacting Civil Code Sections 1791.2(a)(1) and 1794,
Chapter 1523, Statutes of 1971
Enacting 1795.5 and amending 1794
Chapter 169, Statutes of 1974
Enacting 1795.5(d)
Chapter 991, Statutes of 1978
Enacting 1791(0)
Chapter 385, Statutes of 1982
Repealing and reenacting 1794
Chapter 728, Statutes of 1983
Amending 1795.5
Chapter 1047, Statutes of 1985
Amending 1791(0)
Chapter 1280, Statutes of 1987
Adding 1793.2(d)(2) and amending 1794
Chapter 1265, Statutes of 1993
Amending 1791(0)
Chapter 196, Statutes of 1998
Amending 1791(0).

We report in a series of volumes. This Volume 4 contains discussion and materials
regarding the 1993 and 1998 enactments.

At all times, all persons working on this project operated under instructions to locate all
documents available pertinent to the legislative bill or bills which led to this enactment.
This research was compiled in the days immediately prior to the date of this declaration,

>
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and reflects all the documents, and sources available during that time pertinent to this
project.

The documents listed are the substantive documents collected pertinent to the history of
this project. The term "substantive documents” as used in the previous sentence refers
to those documents relevant to the scope of the project. Some documents regarding the
legislative bills related to this project may not be forwarded in this report. Documents not
forwarded may include fiscal analyses addressing the budgetary impact of legislation,
documents addressing other portions of legislation not directly relevant to the project,
documents addressing simple support, or opposition to the legislation, or other
documents unlikely to be helpful in understanding the substantive purpose of the
legislation. The complete collection of documents is organized in generally chronological
order and sequentially numbered.

All documents listed are included with this declaration, except as otherwise noted in this
declaration. Unless otherwise noted in this declaration all documents were obtained at
one of the following sources; legislative offices at the State Capitol, the California State
Library, the California State Archives, or libraries at the University of California at Davis.
References to "bill file" as used in this declaration refer to files maintained regarding the
legislation that is the subject of the document collection. Some documents copied from
microfilm originals may be of poor quality; all copies included with this report are the best
available copies.

In this list of documents the abbreviation SFA is short for Office of Senate Floor
Analyses, and ARC is short for Assembly Republican Caucus.

The following documents accompany this declaration:

1993 Chapter 1265

Excerpt regarding Senate Bill 798 (Rosenthal) from the Senate Final History,
1993-94 Reguiar Sassion. Page 1

Excerpt regarding Civit Code Section 1791 from SB 798 as introduced March 4,
1993. Page 3

Senate Commitiee on Business and Professions Bill Amendment Worksheet on
SB 798, March 18, 1993, with file documents excerpted from the committee file,
three pages. Page &

Consumer Affairs analysis of SB 798 as introduced, found in the bill file of SFA,
two pages. Page 11

Senate Committee on Business and Professions analysis of SB 798 as
introduced for hearing April 12, 1993. Page 13

Documents regarding SB 798 as introduced from the bill file of the author, five
pages. Page 19

ed by the CA 4th District Court of Appeal Division 2.
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SB 798 as amended in the Senate April 27 made no change fo the language of Section

1791(0) and is therefore not included in these materials.

Excerpt regarding Civil Code Section 1791 from SB 798 as amended in the '

Senate May 3, 1993.
SFA Third Reading analysis of SB 798 as amended May 3, 1993.

Senate Floor Statement from the bill file of the author, one page.

Page 24
Page 30

Page 34

Consumer Affairs analysis of SB 798 as amended 5/3, found in the bill file of

SFA, two pages.

Page 35

Assembly Committee on Consumer Protection, Government Efficiency and

Economic Development Background Information Sheet on SB 798, with
associated file documents from the committee file, seven pages.

Page 37

SB 798 as amended in the Assembly on July 1 and August 16 made no change to the
language of Section 1791(o) and are therefore not included in these materials.

Assembly Committee on Consumer Protection, Government Efficiency and
Economic Development Republican analysis of SB 798, from the bill file of the

ARC, two pages. Page 43
(@]
Assembly Committee on Consumer Protection, Government Efficiency and R%2)
Economic Development analysis of SB 798 as amended July 1, 1993, for >
hearing July 7. Page 45 N
Statements regarding SB 798 from the bill file of the author, three pages. Page 50 g
Consumer Affairs letter and analysis of SB 798 as amended 7/1/93, found in <
the bill file of ARC, two pages. Page 535
)
Third Reading fioor analysis of SB 798 as amended August 16, 1993. Page 55 g
Documents regarding SB 798 as amended August 16 from the bill file of the 40_,
Assembly Committee on Consumer Protection, Government Efficiency and L:’
Economic Development and SFA, seven pages. Page 57 3
3
Excerpt regarding Civil Code Section 1791 from SB 798 as amended in the =
Assembly August 30, 1993. Page 64 &
Third Reading floor analysis of SB 798 as amended August 30, 1993. Page 70 6
(]
Documents regarding SB 798 as amended August 30 from the bill file of SFA, <
five pages. Page 72 >
o]
(888) 676-1947 Declaration of Jan Raymond Page 3of §
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Statements regarding SB 798 as amended August 30 from the bill file of the

author, two pages. Page 77
SFA Unfinished Business analysis of SB 798 as amended 8-30-93. Page 80
Undated documents regarding SB 798 from the bill file of the author, three
pages. Page 85
Selected documents regarding SB 798 from the enrolled bill file of former
Govemor Pete Wilson, five pages. Page 88
Chapter 1265, Statutes of 1993. Page 93
Excerpt regarding Chapter 1265 from the Summary Digest for 1993. Page 107
1998 Chapter 196
Excerpt regarding Assembly Bill 2704 (Alquist) from the Assembly Final History,
1997-98 Regular Session. Page 110
AB 2704 as introduced February 23, 1998. Page 112
Department of Consumer Affairs analysis of AB 2704 as introduced from the bill C;'
file of SFA and ARC, four pages. Page 116 5
k%)
Assembly Republican Bill Analysis of AB 2704 as introduced from the bill file of E
ARC, two pages. Page 1200
Assembly Committee on Consumer Protection, Governmental Efficiency and g
Economic Development analysis of AB 2704 as introduced, for hearing May 5, Q.
1998. Page 122<C
©
AB 2704 as amended in the Assembly May 12, 1998, Page 125+
>
Assembly Third Reading floor analysis of AB 2704 as amended May 12, 1998. Page 1298
Department of Consumer Affairs analysis of AB 2704 as amended 5/12/98 from L:’
the bill files of SFA and ARC, one page. Page 1313
3
AB 2704 as amended in the Senate June 17, 1998. Page 132 —
&
Senate Committee on Business and Professions analysis of AB 2704 as <
amended 6/17/98, for hearing June 22, 1998. Page 136()
(]
Department of Consumer Affairs analysis of AB 2704 as amended 6/172/98 =
from the bill files of SFA and ARC, one page. Page 1395\
(888) 676-1947 Declaration of Jan Raymond Page 4 of 5 EI>3
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Document regarding AB 2704 as amended 6/17 from the bill file of the Senate

Committee on Business and Professions, two pages. Page 140

AB 2704 as amended in the Senate June 29, 1998. Page 142

SFA Third Reading analysis of AB 2704 as amended June 29, 1998. Page 146

Concurrence in Senate Amendments analysis of AB 2704 as amended June

29, 1998. Page 150

Selected documents regarding AB 2704 from the enrolled bill file of former

Governor Pete Wilson, five pages. Page 1562

Chapter 196, Statutes of 1998. Page 157
This collection ends with page 161

| declare under penalty of perjury the foregoing is true and correct.

Executed at Davis California, April 4, 2000.

: 3’%;“ yW
U
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VOLUME !
CALIFORNIA LEGISLATURE
AT SACRAMENTO

1993-94 REGULAR SESSION
1993-94 FIRST EXTRAORDINARY SESSION

SENATE FINAL HISTORY

SHOWING ACTION TAKEN IN THIS SESSION ON ALL SENATE BILLS
CONSTITUTIONAL AMENDMENTS, CONCURRENT, JOINT RESOLUTIONS
AND SENATE RESOLUTIONS

CONVENED DECEMBER 7, 1992
ADJOURNED SINE DIE NOVEMBER 30, 1994

DAYS IN SESSION 255

CALENDAR DAYS........ 725
LT. GOVERNOR SENATOR BILL LOCKYER
President of the Senote Frasident pro Tempore

Compiled Under the Direclion of
RICK ROLLENS
Secretary of the Senate

By
DAVID H. KNEALE, ESQ.
History Clerk
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SENATE FINAL HISTORY

S.B. No. 798—Rosenthal.

i i usiness
Professions Code, to amend, repeal, and add Sections 1791 ‘and 1794.4 of

and
the Civil Code, and to amend Section 6234 of the Government Code, relating
to electronic and applisnce repair,

1963
Mar.

Apnl %—mecommi

4—Introduced. Read first time. To Com. on RLS. for assignment. To
E—E‘rom print. Mane acted upon on or after April 4.

. 18—To Com. on B

25-—Set for hearing A
o %o uumended,butﬁrstlmend,mdre-refer

o Com. on APPR, (Ayec 10, Noes 0, Page
time, Amend,

rﬁZT-—Readsecon ed.Re-referredtoC)om on APPR.

ay

May
May
May
June

une
‘une
une
une
uly

July
Aug.
Aug.
Aug.
Aug.
Aug,

Aug.

Sept.

Sept.
Oct
Oct.

3—From committee thh author's amend.ments. Read second time.
Amended. Re-refen’ed to committee
6—Set for hearing M
11—Set, first hearing. emng canceled at the request of suthor,
13-~5et for hearing %
8~From committee: Be phced on second reading file pursuant to
Senate Rule 28.8.
g—Read second time. To third read.uﬁ
10-—Read third time. Passed. (Ayes 22. Noes 5. Page 1634.) To Assembly,
10—In Assembly. Read first time. Held at Desk.
17—To Com. on C.P,GE. & ED.
1-From committee with author's amendments. Read second time.
Amended. Re-referred to committee.
B—From committee: Do , but first be re-referred to Com.on W. &
M. (Ayes 9. Noes L.} e-referred to Com. on W. & M.
16—From committee with author's amendments. Read second time,
Amended. Re-referred to committee,
16From committee: Do pass, (Ayes 19, Noes 0.}
23—Read second time. To third reading.
30—Read third time. Amended, To thsrd reading.
31—Read third time. Urgency clause adopted. Passed {Ayes 58. Noes 14,
Page 3795.) To Senate.
31—In Senate. To unfinished business.
1—Senate concurs in Assembly amendments. (Ayes 24. Noes 7. Page
3000 To enroliment,
. To Governer at 10 a.m.
ll—A proved by Governor.
tered by Secretary of State. Chapter 1265, Statutes of 1993.
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LEGISLATIVE COUNSEL'S DIGEST

Existing law known as the B
ealer z—zegis‘: ation Law “ecsvi
with the Bureau

1. . ,
ATDHANICE Tepalr: service conir
1o

) : q
Repazir, as specified.
e 1T

wouifi

administ atoﬁ, as- ez‘
sale a service ¢ ntract unless ke or she 1'5 in
service contract reimbursement insurance policy,
Among other ‘things, this bill would require the
form of & service contract issued by a'service cont:
tc .o use and would authorize the Directe:
Affzirs to invaiidate the registration of a servics
specified reasons and to investigate complois
service contractor. The bill would reguire s ser
to pay various registration and renewal fees, as
u‘ﬂsnng law requires a service dealer to P
for each place of business cperated in this si:
This bill would require a service (1’3'*1--.
cantractor who does not operate a place of
state, but who engages in the electronic repair in:
pphance repair industry, or sells or issues service oo

: -%}u‘?};‘ﬁ;‘%mv s‘\'

JW— 3‘"
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in this state, to hold a valid registration and te pay required
registration {ees.

Existing law permits the sale of a service contraet to a
buyver, except as specified, in addition to or in lieu of an
express warranty if the contract fully discloses the terms.
conditions, and exclusions of the contract and the coniract
contains specified information.

contract.

Existing law provides that anv viclation of the Electranic
and Appliance Repair Dealer Registration Law is o
misdemeanor.

This bili would impose 2 state-mandated local program by
creating new ¢crimes.

The California Constitution requires the state te reimburse
local agencies and schoel districts for certain costs mandated
by the state. Statutory provisions establish procedures for
making that reimbursement.

This il would provide that no reimbursement is vequired
by this act for a specified reason.

Vote: majority. Appropriation: no. Fiscal commitieo: ves.
State-mandated local program: ves.

The people of tne State of California do enzer as foflove

SECTION 1. Section 9830 of the Business and
Professions Code is amended to read:

8830. Each service dealer or service coniraeic ol
pay the fee required by this chapter for wach —inn o]
business operated by him or her inn this srote oo shndl
register with the bureau upon forms
director. The forms shall contain sufficient ind
identify the service dealer or seriice
including name, address, reteit selleris e

W oo ~1 G U s G D

the Reverve end Taxatior Godes a copy of the cortificate
of qualification as filed with the Secretnry of Staie if the

000004
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‘read:
1791. As used in this chapter:
(a) “Consumer goods” means any new product or part

" thereof that is used, bought, or leased for use primarily for

personal, family, or household purposes, except for

‘clothing and consumables. “Consumer goods™ shall

include new and used assistive devices sold at retail.

(b) “Buyer”.or “retail buyer” means any individual
who buys consumer goods fFom a person engaged in the
business of manufacturing, distributing, or selling such
goods at retail. As used in this subdivision, “person”
means any individual, partnership, corporation,
association, or other legal entity which engages in any
such business.

(c) “Clothing” means any wesring apparel, worn for
any purpose, including under and outer garments, shoes,
and accessories composed primarily of woven material,
natural or synthetic varn, fiber, or leather or similar
fabric. o '

(d) “Consumables” means any product which is
intended for consumption by individuals, or use by
individuals for purposes of personal care or in the
performance of services ordinarily rendered within the
household; and which usually is consumed or expended in
the course of such consumption or use.

{e) “Distributor” means any individual, partnership,
corporation, association, or other legal relationship which
stands between the manufacturer and the retail seller in
purchases, consignments, or contracts for sale of
consumer goods.

(f) “Independent repair or- service facility” or
“independent service dealer” means any individual,
partnership, corporation, association, or other legal
entity, riot an employee or subsidiary of a manufacturer
or distributor, which engages in the business of servicing
and ; epairing consumer goods. '

(g) “Lease” means any contract for the lease or
bailment for the use of consumer goods by an indivicual,
for a term exceeding four months, primarily for personal,
family, or household purposes, whether or not it is agreed

s}
MJN/731
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that the lessee bears the risk of the consumer goods’
depreciation. _

(h) “Lessee”™ means an individual who Ileases
consumer goods under a lease.

(i) “Lessor” means a person who regularly leases
consumer goods under a lease.

() “Manufacturer” means any  individual,
partnership, corporation, association, or other legal
relationship which manufactures, assembles, or produces
10 consumer goods. .

11 (k) “Place of business” means, for the purposes of any
12 retail seller that sells consumer goods by catalog or mail
13 order, the distribution point for such goods.

14 (1) “Retail seller,” “seller,” or “retailer” means any
15 individual, partnership, corporation, association, or other
15 legal relationship which engages in the business of selling
17 or leasing consumer goods to retail buyers.

18 (m) “Return to the retail seller” means, for the
19 purposes of any retail seller that sells consumer goods by
20 catalog or mail order, the retail seller’s place of business,
91 as defined in subdivision (k).

22 (n) “Sale” means (1) the passing of title from the
23 seller to the buyer for a price, or (2) a consignment for
24 sale.

25 (o) “Service contract” means a contract in writing to
26 perform, over a fixed period of time or for a specified
27 duration, services relating to the maintenance or repair
28 of a consumer product, except that this term does not
29 include a policy of automobile insurance, as defined in
30 Section 116 of the Insurance Code.

31 (p) “Service contract administrator” or
32 “administrator” means a person who issues, makes,
33 provides, or offers to provide a service contract to a
34 service contract seller.

35 (q) “Service contract seller” means a person who sells
36 or offers to sell a service contract to a service contract
37 holder.

38 (r) “Service contractor” means a service contract
39 administrator or a service contract seller.

40  (s) “Assistive device” means any instrument.

OO0 -1 Ut i G2 DD
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apparatus, or contrivance, including any component or
part thereof or accessory thereto, which is used or
intended to be used, to assist a physically disabled person
in the mitigation or treatment of an injury or disease or

_ to assist or affect or replace the structure or any function
of tke body of a physically disabled person, except that
thié :m does not include prescriptive lenses and other
ophthalmic goods unless they are sold or dispensed to a
blind person. as defined in Section 19153 of the Welfare
and Institutions Code and unless they are intended to
assist the limited vision of the person so disabled.

<4

(t) “Catalog or similar sale” means a sale in which
neither the seller nor any employee or agent of the seller
nor any person related to the seller nor any person with
‘a financial interest in the sale participates in the diagnosis
of the buyer's condition or in the selection or fitting of the
device. : :

(u) “Home appliance” means any refrigerator,
freezer, range, microwave oven, washer, dryer,
dishwasher, garbage disposal, trash compactor, or room
air eonditiener air-conditioner normally used or sold for
personal, familyv, or household purposes.

O(QOQRIO‘:UTQCONHDLOCO-JO‘)OTth)NJH

S

SHRG

(v) “Home electronic product” means any television,
radio, antenna rotator, audio or video recorder or
playback equipment, video camera, video game, video
-monitor, computer = equipment, telephone,
telecommunications equipment, electronic alarm
system, electronic appliance control system, or other
kind of electronic product, if it is normally used or sold
for personal, family, or household purposes. The term
includes any electronic accessory that is normaily used or
sold with a home electronic product for one of those
purposes. The term excludes any single preduct with a
wholesale price to the retail seller of less than fifty dollars
($50).

SEC. 13. Section 1794.4 of the Civil Code is amended
o read: ‘
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| 16 aménament deadline

SENATE COMMITTEE ON BUSINESS AND PROFESSIONS
ani Boatwright, Chairma

BILL AMENDMENT WORKSHEET
{Please complete & return immediately)

otice: s Wi noet be set hearj until the attached
wOo t_ a is are cperly completed and returned.

Setting of Bills: e Committee wi not set a bi unt it §
speci al requested by author's office.

DATE (Hand delivered): MAR 13 1993 ., 1993 .TO: Sen. Roserthal
BILL NuMBER: Slb 198 HEARING DATE: npr. S

I8 THIS BILL FROPOSBED TO BE AMENDED? "YES v NO

RE: AUTHOR'S AHENDMENTB PRIOR TO HEARING ~-- DEADL <

An author may amend a bill prior to a hearing, however,
author's amendments MUST be submitted to the committee secretary,
IN LEGISLATIVE COUNSEL FORM and signed by the author, at least
eleven (11) calendar days prior to the hearing at which the bill is
set. Therefore, amendments nust be submitted to the committee
secretary (IN LEGISLATIVE COUNSEL FORM) no later than 12:00 p.m,
{(noon) on Thursday, 11 days prjor to the hearing. This procedure
will enable commlttee staff to analyze the bill and to have the
amended version in print before the, hearing.

Bills for which substantive or signifjcant amendments are submitted

later than this deadline will be taken off calendar, unless the

anthor obtains approval directly from the committea chairman!

[NOTE: As soon as you are aware that the bill is proposed
to, or is likely to, be amended --- Please inform the committee
consultant and, if possible, provide even non-lLegislative Counsel
form draft amendments 1 .

CONTACT PERSON(S) & Phone #(s) CONTACT PERSON(S) & Phone #(s)
YOUR OFFICE SOURCE/PROPONENT'S OFFICE

Lynelle Jolley - 445-1428

Please return to: Senate Committee on Business and Professions
State Capitol, Room 5046
Sacramento, CA 95814
(916) 445-3435 (telephone)
(916) 324-0917 (fax)
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BACKGROUND INFORMATION ON 8B 798 (ROSENTHAL):

1. Source: Sen. Rosenthal first introduced service contract
legislation after hearing of problems in this area while
carrying a used car warranty bill in 89/90. This new
approach, which does not cover auto service contracts,
reflects consensus reached at meetings conducted last Fall by
the Bureau of Electronic and 2Appliance Repair (DCA) inveolving
industry reps and one consumer group (Center for Public
Interest Law). Industry groups included california Retailers
Association (Bob Shillite, 443-1975), the Service Contract
Industry Council (Scott Jenkins, 904-681-1058), and the
Electronics Industries Assn (Terrance Miller, 213-761-8296).

Previous legislation:

AB 3374, 1992 (Epple)--to regulate auto service
contracts under DOI, among other things (vetoed).

8B 2086, 1990 (Rosenthal)--to expand required
disclosures on service contracts to include cost and terms of
payment as well as the risk of loss due to bankruptcy of the
contracter (failed).

AB 2226, 1990 (Epple)--to require that a non-auto
service contract could not duplicate coverage under nfr.
warranty (vetoed).

AB 4468, 1988 (Elder)--to require insurance to protect
service contract holders from loss in the event of bankruptcy
by the contracter or disappearance of the venor (vetoed).

AB 4570, 1988 (Duplissea)=--to extend provisions of AB
2285 (1985) . to cover electronics and home appliances
(chaptered).

8B 859, 1985 (Torres)--to require seller to disclose if
it's under Chapter 11 protection (died).

AB 2285, 1985 (Moore)--to require certain disclosures
for auto service contracts, including buyer's refund and
cancellation rights (chaptered).

8B 1361, 1978 (Zenovich)=--to regulate service contracts
under DOI (failed).

Interim report: None

2. Problem bill seeks to address: Present law does not
requlate the issuance of service contracts except through
disclosure provisions of the Song-Beverly Consumer Warranty
Act (Civil Code Sec. 1791 et seq). There are no requirements
that service contractors guarantee the performance of the
contracts for the life of the contracts, nor to disclose to
consumers the identity of the party financially responsible
for the performance of the contracts. This bill would require
3rd party administered contracts to be insured by a
California-licensed insurance company, and would require all
other service contracts to disclose to consumers the party
financially responsible for the performance of the contract.
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SB 798 (Rosenthal)
Background
Page Two

3. Background materials: Attachments include articles,
letters, and press releases relating to the bankruptcy of an
Oklahoma-based service contractor (EWC), and its repercussions
for California retailers and consumers; materials describing
the effect on service contracts of the bankruptcy filing of
Leo's Stereo Stores and Handy Andy's in California; articles
outlining generally the problems with service contracts,
including what can happen when large retailers who sell their
own service contracts go bankrupt (such as Macy's).

Legislation elsewhere: Attached materials describe laws in
New York (proposed), Connecticut (proposed), Virginia,
Florida, Georgia, New Jersey, and Oregon. Also attached is a
description of a federal proposal, HR 3592 of 1990, which did
not pass. [HR 3592 would have imposed a 60% excise tax on
sellers of service contracts not backed by state insurance
reserve requirements unless they disclosed a loss ratio--the
percentage of contract's price budgeted to pay for repairs).

4. Support/opposition: None yet received.

5. Amendments: The only substantive amendment planned would
amend Sec. 9855.7 and 9855.8 to more precisely define the
grounds for the director to refuse to invalidate or to
temporarily or permanently invalidate the registration of a
service contractor, and to provide for a step-by-step
disciplinary process for violations of Sections 9855.3(a) and
9855.5. (Draft toc be submitted to Leg. Counsel attached).

6. Witnesses:

Bureau of Electronic & Appliance Repair
Consumers Unicn

Service Contract Industry Council
California Retailers Assn.

Electronic Industries Assn.

o
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ANALYST NAME: Maria Trujillo

PHONE NUMBER: 322-1203 Y
et

STATE AND CONSUMER SERVICES AGENCY BILYL ANALYSIS
Department Author
Bill Kumber
CONSUMER AFFAIRS Rosenthal SB 798
Sponsor Related
Bills Amended Date
Ccalif. Retailers Assn. ‘None Intro
Subject
Electronic and Appliance Repair: Service Contractors
BILI, SUMMARY

Existing law known as the Electronic and Appliance Repair Dealer Registration
Law requires a service dealer to register with the Bureau of Electronic and
Appliance Repair (BEAR).
— e <
sa—#&&:yﬁgid requiré“the registration of service contractors and weouid
prohibit#a service contract administrator from issuing, selling or offering

for sale a service contract unless he or she is insured under a service >2;7j
contract reimbursement insurance policy. This bill weuwld-require tﬁi?&%i?tth
admimist 3 : £s to be. i 1 1if a1 3 i nee /.
soMpany—and-weuld-raguire-ald=sthor service contracts to disclose to
consumers the party financially responsible for the performance of the
L,Fontract.

BACKGROUND G-zt Ar Zéf"’wu 7 .
N

The sale of service contracts for appliances and consumer electronics has ¢
become a multi-million dollar business in the state of California. Althoggh
the Song-Beverly Consumer Warranty Act (Civil Code § 1791, et segq.) provideés
for proper disclosure procedures, only consumers who purchase contracts frem
BEAR registrants have recourse for addressing complaints arising from a)
violations of that Act, according to BEAR regulation 2711 (c). This cove
only about 50 percent of service contract sales. There are no requiremen%i
that service contractors guarantee the performance of the contracts for t
life of the contracts or that they disclose to consumers the party who is<(
financially responsible for the performance of the contracts. “—
(@
In addition, there are no legal requirements concerning the insurance of the
financial viability of contracts. Several major sellers of service 8
contracts, including *EWC* and Component Guard, have gone out of busines
within the past twelve months, leaving hundreds of thousands of California,
consumers holding worthless contracts. =

=
B
()
ke [/ X/ fiscaL / X/ __ mepoRT S/ =
DEPARTMENTS THAT WAY BE AFFECTED ‘ <
Bureau_of Electronic and Appliance Repair <
STATE MANDATE / X/ GOVERNOR’S APPOINTMENT /[ /[ 4#
DEP;;;"E;E DIRECTOR POSITION AGENCY SECHETARY POSITION GOVERNORTS
&" s __o 1 XS o | POSITION APPROVD. S |
7  SIA __ OUA I /~ s1a  __ oua | POSITION DISAPP. 2 |
1 N NP ! POSITION NOTED !
— et R —— | i
— — NIA T NAR | ol
e ~ DEFER :
b i

CRETARY DATE:

| wgredBy PR 7 1993
) f ﬁﬁm&ﬂwyﬂf )
\ Deputy TERTERE ’ 2
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SB 798
Page 2

SPECIFIC FINDINGS

SB 798 would create a registration program similar to the one the
BEAR manages for electronic and appliance repair dealers. It would
require all sellers of service contracts to register with the BEAR by
paying a fee. It would authorize the BEAR to require that its name
and address be imprinted on every contract. SB 798 would also
authorize the BEAR to investigate and mediate complaints arising from
violation of the Song-Beverly Consumer Warranty Act.

The BEAR estimates that there are approximately 10,000 potential
registrants in California as well as out-of-state who would be
required to comply. Should this bill be chaptered, it would beconme
effective January 1, 1994. The BEAR would be regquired to adopt
regulations in order to implement registration effective July 1,

1994.

The initial and annual renewal fee would have to be established.
There would also be enforcement costs which are indeterminate at this
time.

IS P

The Department of Consumer Affairs’ Budget Office has prepared the
attached fiscal analysis on SB 798.

INTERES ]

Proponents: Consumers Union
california Retailers Association (Sponsor)
Service Contract Industry Council
Electronics Industries Association

opponents: None identified to date.
Proponents argue that this bill would ensure that a consumer has some
recourse if the service contractor fails to comply with the terms of

the service contract and it would require that service contractors
are insured for all obligations and liabilities they incur.

RECOMMENDATION

The Department of Consumer Affairs recommends a SUPPORT position on
SB 798.
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SENATE COMMITTEE ON BILL NO.: SB 798

BUSINESS AND PROFESSIONS AUTHOR: Rosenthal
Senator Daniel Boatwright, Chairman As Introduced: 4/4/93
HEARING DATE: April 12, 1993 . . FISCAL: Yes

SUBJECT: Department of Consumer Affairs: Bureau of Electronic and
‘ Appliance Repair (BEAR); state regulation of
service contractors and registration; imposition of
license fees.

DIGEST:

Existing law provides for the licensing and regulation of various
professions, vocations and providers of services to the public by
the Department of Consumer Affairs (DCA). Existing law creates
within the DCA the Bureau of Electronic and Appliance Repair (BEAR)
which is responsible for the regulation of the electronic repair and
appliance repair industries by providing for the registration
(licensing) of 8,358 individual service dealers and service dealer
businesses.

(Q\/
Existing provisions of the Song-Beverly Consumer Warranty Act (Act) ¢
define a "service contract" as a contract in writing to perform, .
over a fixed period of time or for a specified duration, services k2
relating to the maintenance or repair of a consumer product, except=
a policy of automotive insurance. (Civil Code § 1791 .et seq.) TheD
Act also requires motor vehicle, home appliance or home electronic
product service contracts to meet certain standards for content,
disclosure, refunds, and cancellation. Service contracts are
applicable to items, costs and time periods not covered by express
warranties.

Existing law provides that if a home appliance or home electronic
contract is canceled within 30 days after receipt of the contract,
buyers are entitled to full refunds or are entitled to pro-rata
refunds for cancellations within the first 30 days after
cancellation.

strict Court of Appeal

This bill would provide for the licensing and regulation of “servi?g
contract administrators" and "service contract sellers" (service,
contractors) by the Bureau of Electronic and Appliance Repair (B

of the Department of Consumer Affairs. The bill would provide for
the payment of license fees by service contractors to the BEAR for <

deposit into the Electronic and Appliance Repair Fund (special O
fund) . -2
. =

This bill would also define: 2
1) "“Service contract administrator" or "administrator® as%g

person who issues, makes, provides, or offers to
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SB 798
Page 2

provide a service contract to a service contract
seller;

2) "Service contract seller" as a person who sells or
offers to sell a service contract to a service contract
holder;

3) "Service contract holder” as the person who purchases a
service- contract from a service contract seller;

4) MService contractor" as either a service contract
administrator or service contract seller;

5) ™MService contract reimbursement insurance policy" as a
policy of insurance issued by an insurer admitted to do
business in this state providing coverage for all
obligations and liabilities incurred by a service
contractor under the terms of the service contracts -
sold in this state by the service contractor to the
service contract holder; and

6) "Service contract" as a contract in writing to perform,
over a fixed period of time or for a specified
duration, services relating to the maintenance or.
repair of a set or appliance (as defined).

ision 2.

This bill would prohibit a service contract administrator from =
issuing, selling, or offering for sale a service contract unless hes
or she is insured under a service reimbursement insurance policy,

and require service contracts to disclose to the consumer the part
financially responsible for the performance of the service contrac

This bill also would provide that a service dealer or service
contractor who does not operate a place of business in this state,
but who engages in the electronic repair industry, appliance
industry or sells or issues service contracts in this state is
subject to licensure and shall pay the required license fees as if
he or she had a place of business in this state.

of Appéa D

This bill would make related changes to the Song~Beverly Consumer
Warranty Act relating to the regulation of service contractors.

FISCAL EFFECT:

4th District Court

Unknown. This is a fiscal bill. There would be increased costs to
the Bureau of Electronic and Appliance Repair for the creation of )
new licensing program and related enforcement cases. This bill

would also authorize the assessment of fees which may offset theseC
new costs.

A

COMMENTS :

ed by the

1. This bill is gponsored by the author because current law does
not regulate the issuance of service contracts except through the
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5B 798
Page 3

disclosure provisions of the Song-Beverly Consumer Warranty Act.

The author states there are currently no requirements that service
contractors must guarantee the performance of the contracts for the
life of the contracts, nor disclose to the consumers the identity of
the party financially responsible for the performance of the service
contracts. The sponsor states this bill would require 3rd-party
administered contracts to be insured by a California-licensed
insurance company, and would require all other service contracts to
disclose to consumers the party financially responsible for the
performance of the contract.

Ly

2. New 1li o :  state's major budget deficit and
start-up costs; insufficient fund resexves

This bill would create a new licensing authority under the Director
of the Department of Consumer Affairs and within the Bureau of
Electronic and Appliance Repair (BEAR). The BEAR is a special fund
program which receives all of its funding from license fees which
are deposited into the "Electronic and Appliance Repair Fund."

Beginning with the 1991 Budget Act, the Electronic and Appliance
Repair Fund has become a repository of revenues for the support of
the State's General Fund. Section 14.00 of the 1991/92 Budget Act
authorized a transfer of special fund revenues "in excess of a 3
month reserve" into the General Fund. On June 30, 1992, approxi- «
mately $417,000 from the Electronic and Appliance Repair Fund was C
transferred into the General Fund. Similarly, the current 1992
Budget Act authorizes an additional $282,000 transfer from the
Electronic and Appliance Repair Fund to the State's General Fund
pursuant to 3 separate Budget control sections (i.e.,-§ 3.70
Personal Leave Program Savings $23,000; § 14.00 Three Month Reserv
Excess $220,000; and § 14.75 Interest Earnings $39,000). In the
last two Budget Acts, the Electronic and Appliance Repair Fund wil
have been targeted for a total "raid" of approximately $699,000.

Divisio

The Legislative Analyst's Office (LAO) has generally recommended
that all special funds within the Department of Consumer Affairs
should maintain a prudent reserve sufficient to cover any contin-
gencies and unanticipated reductions in revenue collections and

unforeseen expenditures. The LAO has set a standard that an amoun
equal to approximately 3 months' operating expenses (or about 25% .
annual expenditures) should be maintained. However, the LAO state
that agencies which receive predictable and evenly distributed
revenues can operate with lower reserves (down to about 15% of
annual expenditures) without running into cash flow problems.

Court of App

K §

4th Di

The fund condition for the Bureau of Electronic and Appliance Rep
indicates that it will have a reserve fund balance in the 1993/94
budget year of approximately $52,000; or approximately a 1/2 montng_
reserve. . /The provisions of this bill contain no appropriation for-
the start-up costs to implement the provisions of the "service
contractor" licensing program and there are no reserves in the
Electronic and Appliance Fund for deficiency funding at this time}B
The Business and Professions Committee may want to consider to wh%%

S
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SB 798
Page 4

extent the Bureau of Electronic and Appliance Repair may be able to
effectively enforce the provisions of this bill without a specific
appropriatxon. The Department of Consumer Affairs has not provided
the Business and Professions Committee with any workload or cost
projections related to this bill nor is there a projection on the
amount of new revenue this bill would raise for the Electronic and
Appliance Repair Fund.

Given the state's massive budget deficit and the special fund
transfers from the Electronic and Appliance Repair Fund to the
General Fund, this bill's authorization to collect fees may
increase revenues for the support of the Department of Consumer
Affairs and the State's General Fund, and thereby delaying the
implementation of an aggressive enforcement program for the
regulation of service contractors.

3. s ive ' s:

In the analysis of the 1993/94 Budget, the LAO has recommended the
enactment of legislation to remove the state's regulatory role over
several consumer-related business activities. (special fund savings
of $33 million "fungible with the General Fund" [emphasis added].

The LAO recommended, based on its criteria, the elimination of 13 «
boards, bureaus, and regulatory functions. The LAO states that for C
many of these functions, such as barbering, cosmetology, appliance .g
repair [emphasis added] and home furnishing, the risk to consumers -
is small, and it does not appear that continued state regulation and>
enforcement is warranted. Furthermore, the LAO indicated it is not
suggesting that the state have no role to play in the regulatory
areas which are proposed to be eliminated. Consumers would still
have various protections provided through state laws (such as
contract disclosure) and other remedies (such as through the
judicial system) . The LAO also states that consumers would still
have information available on the competency of ‘individuals
providing services through various professiocnal and nonprofit
organizations.

Given the state’s budget deficit, the possible transfers of special
fund revenues to the General Fund, the existing fund condition of
the Bureau of Electronic and Appliance Repair, the LAO's recommen-
dations to eliminate the Bureau of Electronic and Appliance Repair,
and lack of workload data and costs for this program, the Business =
and Professions Committee may want to consider the compelling
reasons to regulate service contractors through a new licensing
program at this time.

4. History of attempts to regqulate service contracts

AB 2285 (Moore - Chapter 1047, Statutes of 1985) authorized the sal®
of service contracts covering motor vehicles as long as the
contracts disclose the terms, conditions and exclusions as well as
the buyer's cancellation and refund rights. AB 2285 provided that
service contracts be made available for inspection by the buyer
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SB 798
Page 5

before purchase and be delivered to the buyer within 60 days of
purchase. The bill also mandated buyer refund rights as a result of
a contract cancellation.

AB 4570 (Duplissea = Chapter 582, Statutes of 1988) extended the
provisions of AB 2285 (Mocre) to include service contracts sold on a
home appliance or home electronic product to make certain
dlsclosures and to contain specific information.

AB 4468 (Elder) was vetoed in 1988 and would have requlred any
3rd-party administrators providing a service contract for consumer
goods, other than motor vehlcles, to obtain a service contract
reimbursement pollcy of insurance coverage from a liability insurer
admitted to do business in this state in an amount sufficient to
indemnify the purchase of the service contract for any foreseeable
losses' under the service contract.

AB 2226 (Epple) was vetoed in 1990 and would have prohibited service
contracts from duplicating express warranty coverages on home
appliances and home electronlc products.

SB 2086 (Rosenthal) failed passage in 1990 and would have requlred
service contracts to contain information relating to the protection
of the buyer from loss in the event of bankruptcy or insolvency of
the service contract seller.

AB 3374 (Epple) was vetoed in 1992 and would have prov1ded for a
comprehensive scheme for the regulation of motor vehicle service
contract administrators subject to the jurisdiction of and
regulation by the Insurance Commissioner. The Governor's veto
message of AB 3374 stated: ' .

..."The department of insurance does not have the
experience to carry out the increased enforcement burden
contemplated by this bill. Moreover, I believe that
enforcement of these contracts is best carried out by the —
Department of Consumer Affalrs, which has expertise in the=
auto repair field which is not matched by the Department
Insurance,.."

5. Service Contracts

istrict C8ltt of Appeal Division 2.

Service contracts are generally purchased at the time of sale of the
product and become effective immediately upon their purchase.

However, the product may be already covered, to some extent, for
same service by a manufacturer's or seller's warranty. In addition
consumers who have purchased service contracts from subsequently
bankrupt appllance and electronic retailers have no protectlon or
recourse in identifying the party who is financially responsible f&%
the performance of the purchased service contract.

cr8

ed by t
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Support and Opposition:
Support: Author (sponsor)

Opposition: None received

The Department of Consumer Affairs has not taken a position on this
bill as yet. ‘

Consultant: Michael G. Gomez
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STATEMENT ON SB 798 (SERVICE CONTRACTS)

SENATE BUSINESS & PROFESSIONS COMMITTEE, 4/12/93

THIS BILL DEALS WITH THE PROBLEM OF COMPANIES THAT SELL
SERVICE CONTRACTS ON ELECTRONIC EQUIPMENT OR HOME APPLIANCES
AND THEN GO OUT OF BUSINESS. THE CONSUMER IS LEFT HOLDING A
WORTHLESS CONTRACT, A LOSS THAT IS COMPOUNDED IF THE ITEM THAT
WAS SUPPOSED TO BE COVERED ACTUALLY BREAKS DOWN.

THIS IS NOT SOME PROBLEM THAT HAPPENS ONCE IN AWHILE =-=-
IT HAPPENS A LOT. THE ELECTRONICS RETAILING INDUSTRY IS HIGHLY
COMPETITIVE, AND BANKRUPTCIES ARE NOT UNCOMMON. EXAMPLES
INCLUDE SUCH CHAIN STORES AS LEO'S STEREO, FEDERATED, PACIFIC
STEREQ, UNIVERSITY STEREO, AND HANDY ANDY'S, AS WELL AS
DEPARTMENT STORES SUCH AS GEMCO, ZODY'S, AND MACY'S. ALSO,
MANY RETAILERS SELL EXTENDED WARRANTIES THROUGH A THIRD-PARTY.
WHEN ONE OF THE BIGGEST SERVICE CONTRACTORS IN THE NATION WENT
BANKRUPT THREE YEARS AGO -- IT WAS E.W.C., BASED IN OKLAHOMA --
SEVERAL STATES STARTED TO TIGHTEN THEIR REQUIREMENTS FOR |
SELLING SERVICE CONTRACTS.

THERE ARE RESPONSIBLE MEMBERS OF THE SERVICE CONTRACT
COMMUNITY WHC WANT TO SEE THIS PROBLEM CLEANED UP. IF IT'S
NOT, THE ALTERNATIVE MAY WELL BE THE DEMISE OF SERVICE
CONTRACTS, WHICH WOULD NOT BE SUCH A BAD IDEA. CONSUMER GROUPS
HAVE OFTEN WARNED AGAINST BUYING SERVICE CONTRACTS, SINCE MOST
OF THE MONEY GOES TO THE SELLER, NOT TO REPAIR THE ITEMS BEING
INSURED.

RATHER THAN FIGHT A LOSING BATTLE TO CUTLAW SERVICE
CONTRACTS, I WOULD LIKE TQ AT LEAST SEE THE CONSUMERS WHO BUY
THEM PROTECTED. THAT IS WHY I'VE INTRODUCED THIS BILL, WHICH
IS A VERY MODEST PROPOSAL.
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BASICALLY, SB 798 EXPANDS THE DEPT OF CONSUMER AFFAIR'S
AUTHORITY TO ADMINISTER AND ENFORCE THE SONG-BEVERLY ACT WITH
RESPECT TO SERVICE CONTRACfS. A SIMPLE REGISTRATION SYSTEM IS
SET UP, AND|THIRD~-PARTY ADMINISTERED SERVICE CONTRACTS ARE
REQUIRED TO BE BACKED BY INSURANCE@ ALL ©$HERS" WOULD BE
REQUIRED TO MAKE CERTAIN DISCLOSURES TO THE CONTRACT BUYER.
ALTHOUGH THE BILL CURRENTLY ASSIGNS ENFORCEMENT TO THE BUREAU
OF ELECTRONIC AND APPLIANCE REPAIR, I AM AMENDING IT TO GIVE
THAT POWER T0O THE DIRECTOR OF THE DEPT. OF CONSUMER AFFAIRS,
WHO CAN DECIDE THE MOST EFFICIENT WAY TO MANAGE THE PROGRAM.

I'VE INVITED SOME EXPERT WITNESSES FROM THE DEPARTMENT OF
THIS
CONSUMER AFFAIRS TO TESTIFY ABOUT THE EXTEKRT OF EH* SERMICK
CONPRACT PROBLEM AND THE SOLUTIONS THAT HAVE BEEN PROPOSED.

¥ To be amanded so fhal ene of +he 3 followiny

ots would wod to ke mek wm evdar for o

business fo serl O sevviea Contvacd (te.in o6vd

1o e vests‘ctre&) —
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o ﬁll\g with the SEC (+we agweont of that
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STATEMENT BY MARTY KELLER ON SB 798 (SERVICE CONTRACTS)

SENATE BUSINESS & PROFESSIONS COMMITTEE, 4/12/93

GOOD AFTERNOON. MY NAME IS MARTY XELLER, AND I AM CHIEF OF THE BUREAU
OF ELECTRONIC AND APPLIANCE REPAIR IN THE DEPARTHMENT OF CONSUMER AFFAIRS.
WHEN I STARTED THIS JOB TWO YEARS AGO, DIRECTOR JIM CONRAN ASKED ME TO
 INVESTIGATE THE PROBLEMS IN THE SERVICE COMCT AREA. I LISTENED TO
CONSUMERS, REPAIR SERVICERS, RETAILERS, THIRD PARTY ADMINISTRATORS,
MANUFACTURERS, AND LEGISLATORS AND REGULATCRS FROM OTHER STATES. AS A RESULT,
I DEVELOPED A UNDERSTANDING OF THE SCOPE OF THE PROBLEM. WHEN EWC, REFERRED
TO BY SENATOR ROSENTHAL IN HIS STATEMENT, WENT BANKRUPT IN 19%1, FLORIDA
REGULATORS ESTIHATED THAT THE NUMBER OF CONSUMERS LEFT HOLDING WORTHLESS
SERVICE CONTRACTS IN THE STATE OF CALIFORNIA MAY HAVE TOPPED 500,000. AT AN
AVERAGE PRICE OF $100 PER CONTRACT, CALIFORNIA CONSUH.ER-S LOST $50,000,000.
AND THAT'S FROM JUST ONE COMPANY. YET WHEN CALIFORNIA CONSUMERS OR SERVICE
DEALERS CONTACTED OUR AGENCY TO COMPLAIN ABOUT THE NON-PERFORMANCE OF THEIR
EWC CONTRACTS, ALL WE COULD DO WAS REFER THEM TO THE BANKRUPTCY COURT IN

OKLAHOMA CITY.

INDUSTRY SOURCES ESTIMATE THAT THE ANNUAL RETAIL VOLUME OF SERVICE
CONTRACTS SOLD ON CONSUMER ELECTRONICS AND MAJCR HOME APPLIANCES IN THE STATIE
OF CALIFORNIA EXCEEDS $250,000,000., AND THE VOLUME OF SERVICE CONTRACT SALES
IS GROWING. ACCORDING TO THE INDUSTRY MAGAZINE THIS WEEE IN CONSUMER
ELECTRONICS, SERVICE CONTRACT ADMINISTRATORS EXPERIENCED A 25-30% GROWIH IN
SALES IN CALENDAR 1992, S0 MUCH MONEY IS INVOLV.ED IN SERVICE CONTRACT SALES
THAT MAJOR CORPORATIONS LIKE GENERAL ELECTRIC AND ITT HAVE JUMPED INTO THE

BUSINESS.
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SINCE THE VAST MAJORITY OF SERVIGE CONTRACTS ARE SQLD AT THE SAME TIME
THE UNIT OR APPLIANCE COVERED IS PURCHAS.ED, CONSUMERS FACE TWO QUESTIONS WHEN
DECIDING WHETHER TC PURCHASE A SERVICE CONTRACT. ONE, HOW DO THEY KNOW
EXACTLY WHAT REPATR SERVICE GUARANTEES THEY ARE BUYING? AND TWO, WHAT IS
THE LIKELIHOOD THAT THE SERVICE CONTRACT WILL BE HONORED THROUGH THE

LENGTH OF THE CONTRACT PERIOD?

80% OF SERVICE CONTRACTS ARE SOLD BY MANUFACTURERS AND RETAILERS THROUGH
HIGH VOLUME OUTLETS; THE BALANCE ARE SOLD BY SMALIL AND mIW RETAILERS AND
SERVICERS MARKETING A THIRD PARTY PRODUCT. MOST THIRD PARTY ADMINISTRATORS,
BUT NOT ALL, INSURE THEIR CONRA&TS THROUGH A BEST A-1 RATED INSURANCE
COMPANY. THESE POLICIES GENERALLY GUARANTEE THAT THE PROVISIONS OF THE
SERVICE CONTRACT WILL BE HONORED EVEN IN THE EVENY OF THE BANKRUPTCY OF THE
SERVICE CONTRACT ADMINISTRATOR. EWGC INSURED THEIR CONTRACTS WITH A SHELL
COMPANY SET UP TO MEET THE REQUIREMENTS OF FLORIDA LaAW; CONSEQUENTLY NONE OF
THEIR CONTRACTS WERE ACTUALLY INSURED, AND CONSUMERS AND SERVICE DEALERS WERE
LEFT HOLPING THE BAG. HAD THIS BILL BEEN IN PLACE WHEN EWGC WAS iN BUSINESS,
THIS COULD NOT HAVE HAPPENED HERE. MOST SERVICE CONTRACTS SOLD DIRECTLY BY
MANUFACTURERS AND RETAILERS ARE SELF-INSURED, EITHER THROUGH RESERVE ACCOUNTS

OR OTHER LIABILITY ACCOUNTING MECHANISMS.

THE STATE'S SONG-BEVERLY CONSUMER WARRANTY ACT IN THE CIVIL CODE
REQUIRES CERTAIN DISCLOSURES TO CONSUMERS, INCLUDING THE EXPRESS DURATION OF
THE CONTRACT, RIGHTS OF TRANSFER OR ASSIGNMENT, A STATMT OF THE GENERAL
OBLIGATION OF THE SERVICE CONTRACTCR TO PERFORM REPAIR SERVICES, AN

EXPLANATION OF HOW THE BUYER MAY OBTAIN REPAIR SERVICES UNDER THE CONTRACT,

AND CANGELLATION RIGHTS. THE LAW FURTHER REQUIRES THAT THE CONTRACT ITSELF BE

000022
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DELIVERED TO THE PURCHASER WITHIN SIXTY DAYS OF THE PURCHASE. BUT THE LAW
NEGLECTS TO REQUIRE DISCLOSURE TO CONSUMERS EXACTLY WHO IS FINANCIALLY
RESPONSIBLE FOR THE PERFORMANCE OF THE SERVICE CONTRACT. FURTHER, NO STATE

AGENCY HAS AUTHORITY TO ENFORCE THE DISCLOSURE PROVISIONS OF SONG-BEVERLY.

LAST SEPTEMBER I CONVENED A MEETING OF REPRESENTATIVES OF ALL GROUPS
INVOLVED IN SERVICE CONTRACT SALES TC ADDRESS THE OUTSTANDING PROBLEMS FACING
CONSUMERS IN THE PURCHASE OF SERVICE CONTRACTS. PARTICIPANTS INGCLUDED THE
ELECTRONICS INDUSTRIES ASSOCIATION, THOMPSON ELECTRONICS, THE CALIFORNIA
RETAILERS ASSOCIATION, SEARS, CIRCUIT CITY, SILD, THE SERVICE CONTRACT
INDUSTRY COUNCIL, THE NATIONAL ASSOCIATION OF SERVICE DEALERS, THE CALIFORNIA
STATE ELECTRONICS ASSOCIATION, THE INDEPENDENT WARRANTY SERVICERS, AND THE
CENTER FOR PUBLIC INTEREST LAW. THE BILL BEFORE YQU IS A RESULT OF THE

CONSENSUS REACHED BY THAT GROUP.

SENATOR ROSENTHAL HAS DESCRIBED THE ESSENCE OF THIS BILL. IT WILL NOT
SOLVE ALL THE PROBLEMS, BUT IT WILL GIVE CONSUMERS THE SAME RECOURSE THEY NOW
RAVE WHEN THEY HAVE PROBLEMS WITH REPAIR SERVICERS, AND IT WILL GIVE THEM

GREATER DISCLOSURE OF EXACTLY WHO IS PROMISING WHAT UNDER A SERVICE CONTRACT.

1 WILL BE HAPPY TO ANSWER ANY QUESTIONS YOU MAY HAVE.
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AMENDED IN SENATE MAY 3, 1993
AMENDED IN SENATE APRIL 27, 1993

SENATE BILL No., 798

Introduced by Senator Rosenthal

March 4, 1993

An act to amend Sections 146, 9830, 9832, 9847, 9848, 0851,
0853, 95860, G862, 9883, and 9873 of, to add Article 4.5
(commencing with Section 9855) to Chapter 20 of Division 3
of, the Business and Professions Code, and to amend Secticns
1791 and 1794.4 of the Civil Code, relating to electronic and -
appliance repair.

LEGISLATIVE CGUNSEL'S DIGEST

SB 798, as amended, Rosenthal. Jec*:romc and appliance
repair: service contractors.

Existing law known as the Electronic and Appliance Repair
Dealer Registration Law requires a service dealer, as defined,
to register with the Burecau of Electronic and Appliance
Repair, as specified.

This bil would require the registration of service
contractors, as defined, and would prohibit a service contract
administrator, as defined, from issuing, selling; or cffering for
sele making, underwriting, or managing a service contract
unless he or she is insured under a service comiract
reimbursement insurance policy, as defined. Among other
things, this bill would require the filing of the form of a service

. contract issued by a service contractor prior to its use and
would authorize the Director of Consumer Affairs to
invalidate the registration of a service contractor for specified
reasons and to investigate complaints against a service
contractor. The bill would require a service contractor to pay
various registration and renewal fees, as specified.

000024
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SB 798 —2—

Existing law requires a service dealer to pay a specified fee
for each place of business operated in this state.

This bill would require a service dealer or a service
contractor who does not operate a place of business in this
state, but who engages in the electronic repair industry, the
apphance repair industry, or sells or issues service contracts
in this state, to hold a valid registration and to pay required
registration fees.

Existing law permits the sale of a service contract to a
buyer, except as specified, in addition tc or in lieu of an
express warranty if the contract fully discloses the terms,
conditions, and exclusions of the contract and the contract
contains specified information.

This bill would require the contract to include a eless
deseription of the finaneial arrangement used by the serdee
contracter to support the oblipatiens eovered by the serviee
eentraet statement identifying the person who is financially
and legally obligated to perform the services specified in the
service contract, mﬂIudmrf the name and address of that
person.

The bill would set forth grounds for various citations and
administrative fines, as specxﬁed

fxisting law provxdes that any violation of the Electronic
and Appliance Repair Dealer Registration Law is a
misdemeanor.

This bill would impose a state-mandated local program by
creating new crimes.

The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated
by the state. Statutory provisions establish procedures for
making that reimbursement.

This bill would provide that no reunbursemenr is required
by this act for a specified reason.

Vote: majority. Appropriaticn: no. Fiscal committee: ves.
Stcte-mandated local program: yes.
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The people of the S:ate of California do enact as follows:

SECTION 1. Section 146 of the Business and
Professions Code is amended to read:

146, (a) Notwithstanding any other provision of law,
a violation of any code section listed in subdivision (c) is

an infraction subject to the procedures described in .

Sections 19.6 and 19.7 of the Penal Code when:

(1) A complaint or a written notice to appear in court
pursuant to Chapter 5¢ (commencing with Section 853.5)
of Titie 3 of Part 2 of the Penal Code is filed in court
charging the offense as an infraction unless the
defendant, at the Hime he or she is drraigned, after being
advised of his or her rights, elects to have the case
proceed as a misdemeanor, or

(2} The court, with the consent of the defendant and
the prosecution, determines that the offense is an
infraction in which event the case shall proceed as if the
defendant has been arraigned on an infraction complaint.

(b)  Subdivision (a) does not apply to a violation of the
code sections listed in subdivision (c¢) if the defendant has
had his or her license, registration, or certificate
previously revoked or suspended.

(c) The following sections require registration,
licensure, certification, or other authorization in order to
engage in certain businesses or professions regulated by
this code:

(1) Section 2630.

(2) Section 2803.

(3) Sections 3760 and 3761.

(4) Section 4825.

(8) Section 4980.

(6) Section 4996.

(7) Section 5536.

(8) Section 6704.

(9) Section 6980.10.

(10) Section 7317.

(11) Section 7502 or 7592.
(12) Section 7617 or 7641.
(13) Subdivision (a) of Section 7872
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SB 798 — 14—

dollars (8235) for each place of business in this state.

(3) The annual renewa! fee for a service dealer who
engages in the electronic repair industry and the
appliance repair industry and is a service contractor is not
more than two hundred. ninety-five dollars ($295) for
each place of business in this state.

A service dealer or service contractor who does not
operate a place of business in this state, but who engages
in the electronic repair industry, the appliance repair
10 industry, or sells or issues service contracts in this state
11 shall pay the registration fee specified herein as if he or
12 she had a place of business in this state.

13 (¢) The delinquency fee is an amount equal to 50
14 percent of the renewal fee for such license in effect on
15 the date of renewal of the license, except 2s otherwise
16 provided in Section 163.5.

17  SEC.12. Section 1791 of the Civil Code is amended to
18 read: _

19 1791. As used in this chapter: .

20 (a) “Consumer goods” means any new product or part
21 thereof that is used, bought, or leased for use primarily for
29 personal, family, or household purposes, except for
23
24
25
26
27
28

O QO -1 Uk G DD b

clothing and consumables. “Consumer goods” shall
include new and used assistive devieos scld at retail.
%Y “Buyer” or “retail buyer” means any individual
who buys consumer goods from a person engaged in the
business of manufacturing, distributing, or selling such
goods at retail. As used in this subdivision, “person”
290 means any individual, partnership, corporation,
30 association, or other legal entity which engages in any
31 such business.
32  (c) “Clothing” means any wearing apparel, worn for
33 any purpose, including under and outer garments, shoes,
34 and accessories composed primarily of woven material,
35 natural or synthetic varn, fiber, or leather or similer
36 fabric.
37 (d) “Consumables” means any product whick is
38 intended for consumption by individuals, or use by
39 individuals for purposes of personal care or in the
performance of services ordinarily rendered within the
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household, and which usually is consumed or expended in
the course of such consumption or use.

(e) “Distributor” means eny individual, partnership,
corporation, asscciation, or other legal relationship :which
stands between the manufacturer and the retail seller in
purchases, consignments, or contracts for sale of
consumer goods. :

(f) “Independent repair or service facility” or
“independent service dealer” means any individuval,
10 partnership, corporation, association, or other . legal
11 entity, not an employee or subsidiary of a manufacturer
12 or distributor, which engages in the business of servicing
13 and repairing consumer goods.

14 (g) “Lease” means any contract for the lease or
15 bailment for the use of consumer goods by an individual,
16 for a term exceeding four months, primarily for personsl,
17 family, or household purposes, whether or not itis agreed
18 that the lessee bears the risk of the consumer goods’
19 depreciation. _ |
90 (h) “Lessee” means an individual who leases
21 consumer goods under a lease.

(i) “Lessor’” means a person who regularly leases
consumer gocds under 2 lease. ' :

(G) “Manufacturer” means any individual,
partnership, corporation, association, or other legal
relationship which manufactures, assembles, or produces
consurner goods. _ .

(k) “Place of business” means, for the purposes of any
retail seller that sells consumer goods by catulog or mail
order, the distribution point for suck goods. _

(1) “Retail seller,” “seller,” or “retailer” means anv
individual, partnership, corporation, associaticn, or thar
legal relationship which engages in the business of seiling
or leasing consumer goods to retail buyers.

(m) “Return to the retail seller” mesns, for the
purposes of any retail seller that sells consumer goods by
catalog or mail order, the retail seller’s place of business,
as defined in subdivision (k).

(n) “Sale” means (1) the passing of titie from the
seller to the buyer for a price, or (2) a consignment for

U 00 -1 Ut G 2D
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SB 798 — 16—

sale.

(0) “Service contract” means a contract in writing to
perform, for an additional cost, over a fixed period of
time or for a specified duration, services relating to the
maintenance or repair of a consumer product, except
that this term does not include a policy of automobile
insurance, as defined in Section 116 of the Insurance

Code. .
(p) “Service contract administritor” or

10 “administrator” means a person oiher than the seller
11 who issues, makes, prevides; or offers te provide
12 underwrites, or manages a service contract e & serviee
13 econtvaet seler and who is legally and financially
14 responsible to perform the services specified in the
15 contract.

16  (q) “Service contract seller” or “seller” means a
17 person who sells or offers to sell e either his or her own
18 service contract or an administrator’s service contract to
19 a service contract holder. '

20  (r) “Service contractor” means a service contract
91 administrator or a service contract seller.

(s) “Assistive device” means any instrument,
apparatus, or contrivance, including any component or
part thereof or accessory thereto, which is used or
intended to be used, to assist a physically disabled person
in the mitigation or treatment of an injury or disease or
to assist or affect or replace the structure or any function
of the body of a physically disabled person, except that
this term does not include prescriptive lenses and other
ophthalmic goods unless they are sold or dispensed to a
biind person, as detined in Section 19153 of the Welfare
and Institutions Code and unless they are intended tc
assist the limived vision of the person so disabled.

(t) “Catalog or similar sale” means a sale in which
neither the seller nor any employee or agent of the seller
nor any person related to the seller nor any person with
a financial interest in the sale participates in the diagnosis
of the buyer’s condition or in the selection or fitting of the
device.

(u) “Home appliance” means any reirigerator,

© 00 ~3 O Ut b GO BD e
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Assembly Floor Vote:

SUBJECT: Electronic and appliance repair: service contractors

SOURCE: Author

p‘ea'l Division 2.

DIGEST: This bill requires the registration of service contractors and prohibits%
service contract administrator from issuing, making, underwriting, or managing a._

service contract unless he or she is insured under a service contract reimbursemert-
insurance policy. This bill requires service contracts to disclose to consumers*%\e

party financially responsible for the performance of the contract. ()
‘ O
ANALYSIS: Existing law provides for the licensing and regulation of various =

professions, vocations and providers of services to the public by the Department-of
Consumer Affairs (DCA). Existing law creates within the DCA the Bureau of Electignic
and Appliance Repalr (BEAR) which is responsible for the regulation 6f the elect@gnic
repair and appliance repair industries by providing for the registration (licensing)
of 8,358 individual service dealers and service dealer businesses. =
Existing provisions of the Song-Beverly Consumer Warranty Act, define a ~service<L
contract” as a contract in writing to perform, over a fixed period of time or for a
specified duration, services relating to the maintenance or repair of a consumer <
product, except a policy of automotive insurance. (Civil Code Section 1791 et gé\q.)
The Act also requires motor vehicle, home appliance or home electronic product &
service contracts to meet certain standards for content, disclosure, refunds, a
cancellation. Service contracts are applicable to items, costs and time period's'goc
covered by express warranties. :
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SB 798
Page 2

Existing law provides that if a home appliance or home electronie contract is
canceled within 30 days after receipt of the contract, buyers are entitled to full
refunds or are entitled to pro-rata refunds for cancellations within the first 30

-
days after cancellation. -
This bill would provide for the regulation of service contractors by BEAR of the DCA.
The bill would provide for the payment of registration fees by service contractors to
the BEAR for deposit into the Electronic and Appliance Repair Fund (special fund).

This bill would also define: C

1. “Service contract administrator” or ~administrator” as a person who issues,
makes, underwrites, or manages a service contract and who is legally and
financially responsible to perform the service.

2. “Service contract seller” as a person who sells or offers to sell either its own <
service contract or an administrator’s service contract to a service contract
holder;

3. *~Service contract holder” as the person who purchases a service contract from a
service contract seller; .

4. *Service contractor” as either a service contract administrator or service
contract seller; A

5. ~Service contract reimbursement insurance policy” as a policy of insurance isShed

: by an insurer admitted to do business in this state providing coverage for a L~
obligations and liabilities incurred by a service contractor under the terms. -
the service contracts sold in this state by the service contractor to the sefiice
contract holder. Requires the policy to either cover all service contracts igld
or specifically cover contracts sold to California residents; and

6. ~Service contract” as a contract in writing to perform, over a fixed periocd a{
time or for a specified duration, services relating to the maintenance or repair C
of a set or appliance (as defined).

ourt

This bill would prohibit a service contract administrator from issuing, making,
underwriting or managing a service contract unless he or she is insured under a O
service reimbursement insurance policy, and require service contracts to containtg
statement identifying the person who is financially and legally obligated to perfmrm C
the services specified in the service contract, including the person’s name and
address. [a)

This bill also would provide that a service dealer or service contractor who doeé?not
operate a place of business in this state, but who engages in the electronic repair _
industry, appliance industry or sells or issues service contracts in this state -
subject to licensure and shall pay the required license fees as if he or she had
place of business in this state,

& G

This bill sets forth grounds for various citations and administrative fees.

ed by th

[

This bill would make related changes to the Song-Beverly Consumer Warranty Act
relating to the regulation of service contractors.

000031
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message of AB 3374 stated:

Sp 798
Page 3

ommentc

Service contracts are generally purchased at the time of sale of the product and
become effective immediately upon their purchase. However, the product may be already
covered, to some extent, for the same service by a manufacturer’s or seller’s
warranty. In addition, consumers who have purchased service contracts from
subsequently bankrupt appliance and electronic retailers have no protection or
recourse in identifying the party who is financially responsible for the performance
of the purchased service contract.

Prior legislation

AB 2285 (Moore - Chapter 1047, Statutes of 1985) authorized the sale of service
contracts covering motor vehicles as long as the contracts disclose the terms,
conditions and exclusions as well as the buyer’s cancellation and refund rights. AB
2285 provided that service contracts be made available for inspection by the buyer
before purchase and be delivered to the buyer within 60 days of purchase. The bill
also mandated buyer refund rights as a result of a contract cancellation,

AB 4570 (Duplissea - Chapter 582, Statutes of 1988) extended the provisions of AB
2285 (Moore) to include service contracts sold on a home appliance or home. electronic
product to make certain disclosures and to contain specific information.

AB 4468 (Elder) was vetced in 1988 and would have required any 3rd-party .
administrators providing a service contract for comsumer goods, other than motoroq
vehicles, to obtain a service contract reimbursement policy of insurance coverage

from a liability insurer admitted to do business in this state in an amount D
sufficient to indemnify the purchase of the service contract for any foreseeable>.
losses under the service contract. CD

Aﬁ 2226 (Epple) was vetoed in 1990 and would have prohibited ser&ice contracts f§§m

duplicating express warranty coverages on home appliances and home electronic O

preoducts. Q
<

SB 2086 (Rosenthal) failed passage in 1990 and would have required service conthits
to contain information relating to the protection of the buyer from less in the gvent

of bankruptcy or insolvency of the service contract seller. 8

AR 3374 (Epple) was vetoed in 1992 and would have provided for a comprehensive éﬁ%eme
for the regulation of motor vehicle service contract administrators subject to thé
jurisdiction of and regulation by the Insurance Commissioner. The Governor’s veE?
@)
“The department of insurance does not have the experience to carry out the 5
increased enforcement burden contemplated by this bill. Moreover, I believédthat

enforcement of these contracts is best carried out by the Department of Consgner
Affairs, which has expertise in the auto repair field which is not matched Ky the

Department of Insurance,..” jg

)

FISCAL EFFECT: Appropriation: Ne' Fiscal Committee: Yes Local: Yes js\
SUPPORT: (Verified 6/3/93) B
>

Department of Consumer Affairs ‘ O OOO . ‘D
32 3

5
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G S ORT: According to the Department of Consumer Affairs:

Currently, only 50 percent of consumers who purchase service contracts have recourse-
for addressing complaints arising from violations of the Song-Beverly Act.

Currently, nothing requires service contractors to disclose to consumers the party
vwho is finmancially responsible for the performance of the contracts.

SB 798 would ensure that a consumer is informed, and has recourse if the service C
contractor fails to comply with the terms of the service for all obligations and
liabilities they incur.
CP:lm 6/3/93 Senate Floor Analyses
s
-
-
s
p

™

N

ed by the CA 4th District Court of Appeal Division 2.
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SENATE FLOOR STATEMENT ON 5B 798 =~ SERVICr CONTRACTS
PROBLEMS IN THE AREA OF SERVICE CONTRACTS HAVE PﬁOMPTED MANY
BILLS OVER THE YEARS, BUT TO DATE THERE STILL ARE NOT ANY
REQUIREMENTS THAT SERVICE CONTRACTORS GUARANTEE THE PERFORMANCE
OF THE CONTRACTS, NOR DISCLOSE TC THE BUYER THE IDENTITY OF THE

PARTY FINANCIALLY RESPONSIBLE FOR PERFORMANCE OF THE CONTRACT.

THIS BILL WOULD CHANGE THAT. IT REQUIRES SELLERS OF SERVICE
CONTRACTS TO BE REGISTERED, AND SETS OUT CERTAIN REQUIREMENTS
THEY MUST MEET IN ORDER TO BE REGISTERED. THESE REQUIREMENTS
WOULD SCREEN OUT UNDERFUNDED AND FRAUDULENT COMPANIES, THEREBY
?ROVIDING GREATER ASSURANCE THAT IF YOU BUY A SERVICE CONTRACT,

THE COMPANY WILL BE AROUND TO BACK IT UP SHOULD THE PRODUCT FAIL.
I WILL BE AMENDING THE BILL FURTHER IN THE ASSEMBLY TO REFLECT A

RECENT AGREEMENT ON SPECIFIC LANGUAGE, I AM VERY ENCOURAGED BY

THE PROGRESS THAT'S BEEN MADE ON THIS ISSUE, AND THE FACT THAT

THERE'S NO OPPOSITION.

I ASK FOR YOUR AYE VOTE.
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STATE AND CONSUMER SERVICES AGENCY

ANALYST NAME: Dennis Weber
PHONE NUMBER: 322-1203

NO ANéé;SIS REQUIRED

Department Author Bill Number
CONSUMER AFFAIRS Rosenthal SB 798
Sponsor Related Bills Amended Date
Calif. Retailers Assn. Nope 5-3-93

Subject
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SB 798,

underwriting,

under a service contract reimbursement insurance policy.
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1993,

would require registration of service
t a service contract administrator from making,
or managing a service contract unless he or she is insured

This bill would
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of the contract.
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ASSEMBLY COMMITTEE ON CONSUMER PRO., GOVT. EFFICIENCY & ECON., DEVELOP
Jackle Speier, Chair

) BACKGROUND INFORMATION REQUEST
feasure: 8SB 798

! ) ' lfyac//c jd//f T75 052

wthor : Senator Rosenthal

.. Origin of the bill: VZ Cf Mar/ k e//’/ P CAH

a. Who is the source of the bill? What person, organization, or

y : governmental entity requested introduction? [y TV &' ?0(50 52)

b. Has a similar bill been before either this session or a previous
session of the legislature? If so, please identify the session, bill
number and disposition of the bill.

c. Has there been an interim committee report on the bill? If so, please
identify the report.

. What is the problem or deficiency in the present law which the bill seeks

to remedy? .

N

-
=

4

. Please attach coplés of any background material in explanation of the @]
bill, or state where such material is available for reference by commlttég
staff. S

o

‘ <

-~ . Please attach copies of letters of support or opposition from any group, ‘5
organization, or governmental agency who has contacted you either in —
support or opposition to the bill. 5

Q

. If you plan substantive amendments to this bill prior to hearing, please O

_ explain briefly the substance of the amendments to be prepared. ©
. . =
2]

List the witnesses you plan to have testify. )

2

JITURN THIS FORM TO:  ASSEMBLY COMMITTEE ON CONSUMER PRO., GOVT. EFFICIENCYE%

~ ECON. DEVELOP Z

Phone 324-7440 . #2( 2

_. 'AFF PERSON TO CONTACT: WW 3

NOTE): ORIGINAL (SIGNED) AND 7 COPIES OF LEGISLATIVE CouNSEL & —

MENTS MUST BE RECEIVED BY THE COMMITTEE ON VEDNESDAY, Eé

NOON, 7 DAYS PRIOR TO HEARING DATE OF BILL. 0 00038"8’

= PLEASE ATTACH SENATE POLICf, FISCAL (WHEN APPLICABLE) AND -
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BACKGROUND INFORMATION ON SB 798 (ROSENTHAL) :

1. Bource: The author (Dept. of Consumer Affairs has been
the major drafter of this bill, with input from the Dept. of
Insurance).

Previous legislation:

AB 3374, 1992 (Epple)--to regulate auto service
contracts under DOI, among other things (vetoed).

8B 2086, 1990 (Rosenthal)--to expand required
disclosures on service contracts to include cost and terms of
payment as well as the risk of loss due to bankruptcy of the
contracter (failed).

AB 2226, 1990 (Epple)--to reguire that a non-auto
service contract could not duplicate coverage under mfr.
warranty (vetoed). '

AB 4468, 1988 (Elder)--to regquire insurance to protect
service contract holders from loss in the event of bankruptcy
by the contracter or disappearance of the vendor (vetoed).

AB 4570, 1988 (Duplissea)--to extend provisions of AB
2285 (1985) to cover electronics and home appliances
(chaptered) . '

8B 859, 1985 (Torres)--to reguire seller to disclose if
it's under Chapter 11 protection (died).

AB 2285, 1985 (Moore)=--to require certain disclosures
for auto service contracts,. including buyer's refund and
cancellation rights (chaptered).

8B 1361, 1978 (2Zenovich)-~to regulate service contracts

under DOI (failad).
Interim report: None

‘2. Problem bill seeks to address: Present law does not
regulate the issuance of service contracts except through
limited disclosure provisions of the Song=-Beverly Consumer
Warranty Act (Civil Code Sec. 1791 et seq). There are no
requirements that service contractors guarantee the
performance of the contracts, nor to disclose to consumers the
identity of the party financially responsible to cover claims
made against a contract in the event of bankruptcy.

There have been many examples of retailers who sold service
contracts on their products who subsequently filed for
bankruptcy, leaving contract holders with worthless contracts
and potentially high repair bills on the items that their
contract was supposed to cover. Examples include Leo's
Stereo, Federated, Pacific Stereo, University-Stereo, Handy
Andy's, Gemco, Zody's, and Macy's.

Some retailers sell service contracts through a third-party.
When one of the biggest third-party service contractors in the
nation went bankrupt three years ago (Oklahoma-based EWC), an

estimated 500,000 California consumers were left holding -%
worthless contracts. State law currently provides no remedy 8
for these consumers. b
T

000037 =

0076%

Q

MJN/766

ed by the CA 4th District Court of Appeal Division 2.

(e

'

[

I

[

™

o

[

7



SB 798 would require all sellers of service contracts to be
registered with the Dept. of Consumer Affairs ($60 annual fee
for each location where contracts sold). To register, a
seller would have to meet certain requirements (details are
described in the amendments below) which would need to be
verified annually to DCA at the time of registration and/or
renewal. These requirements are meant to prevent underfunded
or fraudulent companies from selling contracts in the first
place. The bill also would require the contract to disclose
the party legally responsible for performance of the contract.

Note: This bill does not cover éutomqtive service contracts.

3. Background materials: Attachments include articles
outlining generally the problems with service contracts;
materials relating to the bankruptcy of Oklahoma-based service
contractor EWC; materials describing the effect on service
contract holders of the bankruptcy of Leo's Stereo and Handy
Andy's in California.

4. Support/opposition: Dept. of Consumer Affairs supports .
(Bureau of Electronic and Appliance Repair drafted bill for
us).

The groups we've been working with on this (retailers,
manufacturers, service contract industry) are waiting to send
support letters if and when we finalize agreement on
amendments, described below.

Consumers Union has not taken a formal position since they
traditionally have adv1sed against purchasing service.
contracts. .

5. Amendments: The proposed amendments generally do 3 things:
1) sSunset the bill's provisions (1/1/98).

2) Revise penalty provisions for violations by a service
contract seller so that minor, first-time infractions do
not result in revokation of registration.

3) ‘Set 3 requirements for registration; seller must neet
one them: demonstrate net worth greater than sum of
revenues from service contracts in force; sell contracts
backed by insurer admitted to do business in California;
or maintain reserve account equal to at least 25% of
revenues from contracts in force.

6. Witnesses:

Dept. of Consumer Affairs
perhaps some industry reps.

000038
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No Guarantee. _Behind Sales
of Extended Warranties

- Busl-nes-s: When products that are reliable are backed
by firms that fail, many such contracts are useless.

By DENISE GELLENE
VMEE SIATF WHIIEN

Jose Lugo did nol hasiaie when
U saleaman st a Fonlana elec-
tronics mlore thal be

an extended warranly for
his new 5800 Pioneer Laser disc

playes. The 27-year-old Santa And ° s

interpreier had saved for 3 year 8
buy Lha slectronie wuipment, snd
he wanied Lo avold coslly repaies. -

What Lugo failed Lo snlicipste
“ ive warramty

botk maliuncuon. The

City company thal backed Lugo’s -
bankrupicy

warranly soughl pro-
tection in July, leaving him wilh &
useiess $200 warramy and an 585
repair bill.

Castiowed frem A1

Calilornia's Consurser Allaics De
parument. He is among oflicials in
several slates who may seek legis-
lation 1o protecl consumers when
wuTanty sellers fail. *Rt is an

wd warranty, ususlly giving own-
ers from one 12 {ive years’ cover.
uge on pans and labor beyond
‘whai ihe manuisciurer provides,
With expensive kems, such ar
$2.000 prosection TV, four out of
Tive consumers snap up warranties.
T h hl'llll.le wonder sales a
strong. In ihe culthrost elecironicy
and sppliance business, where fail.
ures and bankrupicies are routine,
warrahiies sland out as an oasis of
profiL. Many rewailers push them
Aggressively, samelimes using Lac-
Lics Lhat skirt the law, Most retai-
£r3 make more on the warranties
:: an ““"‘nm & & big-acreen
:television than do on the
:of the Ilhfrﬁmmll:e’lf. ale
. One reason warnaniies are wo
profitable is thal consumers rarely
uss them. Although consumers
‘shelled ol an estimated $10 billion
baal year for extended warranties,
rauch of that money seemu o have
been wasted becauge

wre s faw chaing thay have disap-
peared from the California sarket-
place over Lhe Iast five yours The

.. The shakeoul in the intsnasly
ve slecironics indusiry is

commonly associsted with elec-
roaies, exiended warrsnlies are
280 wold for dishwashers, dryers,
computers and fax machines,

There sre extended warranties for

ears, and aven for homes.

bal few consumers reslize ia
. that only a handjul of coin-
jpanias sel aside funds W0 cover
Warranty repairs. Thia means thal
when & warmanty provider goes
-under, Uhere is unsally pothing for
‘the thoussnds ol consumers who
ool cnly jose what they paid for 3
weairanty, bul gel hil with repair
‘vosls, 106, .
¢ Such waa the case with EWC
Inc. Athough lillke known cutside
ahe industry, EWC was one of Lhe
mation’s largest warranty compa-
niet. IL sold extended warranties
dhrough 200 Southern Calilornia
relsiers, inciuding Ken Cranes
alecironic slores. It also sold
sanulacturers warraniies on such
‘rands ax Go-Video VCRa, Curtia
Mathes Lelevisions apd Lennox In-
dystries nir-conditoning equip-
aani. .

- sRather than set aside money lor
vepairs, EWC usad revenue from
DEW WALy sAles 10 PAY Tepair
bllls. The sralegy worked unlit a
recession hit the electronics indus-
try and pul & CHmMp in W walTan-
1y miles. Unable 10 -sall gnough
waraniias 0 cover repains, EWCs
cash dried up. According 0 EWC's
oot -appoitiied bankruptey trusi-
e, EWC needed (o sell 10 million
s 12 million exiended warrantes
lewcover repair claims on the 3
Anillion warranties—a
targel difficull 1o hit even in good
umes

000039

year included 2 lavish
Christmas perty ol bis $1-million

Sonsumers sre les! in line 1o eoliect
snyting as EWC tries 10 sort out
S Krances wnder banknupiey law

protaction. Many of these people
will pot learn that their warranlies
are worthiess until Uheir nppliance
breaks down and they, like Lugo,
iry o get 1t fxed. ] feel vipped
ofl,” said Lugo, who purchased his
warranty sl Space Video in Fonla.
na. -

No one knows how many wil-
lions of consumers have been vic-
Umised by Lhe spate of benkrupt-
el in the tiectronics industry.
The gianis in the extended warran.
ty business, such a8 Sesrs, Roe-

nolhing to fear,

“You have 10 look al the reputs-
tion of the jwartanty] seller,” anid
Stan Knipe, vice president of prod-
uct services for Sears, which is said
to take in nearly 31 billion a year
from exiended warranties, also
knOWR ag service coniracts.

Some companies, including Ken
Crane's and Go-Video, say they
will sbeorb repair costs for custom.-
ers who purchased EWC warran-
Lies (rom them. Bul many smaller
cutlits, such a3 Appliance Unlimit-
4d of Newhall, say they cannot
allord to heip il .their customers.
Royee Bmlll,n. owner of the one-

" Consamers Union, the Yonkers,

“.‘.-ulmd’m
Maporie.advises convasers o pase
tp axtanded warraniies wnlem the
‘evice being porchassd e & new
and untesied Yy of ia
dpown 0 have a iwrible repeir
istory.

' Bl MeCluire, sn edior @1 the .

magazine, Maggesis thal colsmen.
woncerned abold repair costs regu-
Sarly deposit money nls & repair’
Jund. 31 the appliance never bresks,
the repair fund ean be weed for

other things.

** 114 hard for cawmticns conmumers
0 sy no &6 exiended WATTEILICR.
Sales people are instructed (o piich
dhe extended wurraniles snd re-
mind conmaners of how much re-
Pairy can cost. “We know |If we
axplsin K 10 our coslomers proper-
iy, some will buy,” sald INck
Stubbe, chiefl of the elecironics
division manager for Macy’s Cali-
fornia, the RE. Maeys division
what runs the Bullock's deparument
‘store chain. .

Peopie who tumn down extended
warranties at the time of
find that the mles pitch follows
them bome. Resrs and GE have
delemarkeling programea that prod
wongemers ipln 1aking extended
wrarranties. Sllo mails customern
slick brochures that warn:
“There's no such thing as & minor
Tepair” and provide sampling of
not-80-InNOr renair costs: $211 for
 pew microwave timer, $336.10 for
b golor TV pleture tube, $122.50 for,
nrwirigeraior ive maker,

flebecea Breverman, direetor of
financial services for the Silo atec-
tronics chain, said Lhe brochure
meant (6 “refresh the customer's
memory” abmi how much repairs
oould cost and W not intended Lo
atarm. “Whatiher it sceme scary e
wmatter of lerpretation,” she said.

l.aw enlorcement agencies have
occasionslly eracked down on
oversenious sales taciies. Last
yeor, Silo agreed W relund $49.95
esch (0 Kansas consumers who
bought unneeded one-year ex-
tended watvanlies on VCRa al.
resdy covered by manuiscturers’
warranties.

Several years before that, Mont-
gomery Ward, withowt admitling
guill, agreed to solien its sales
piich in order (o sellle federni false
claimn chargen. The Federa! ‘Irade
C issiont in 1063 scciwed the

‘slre op . that It
rwould take $100.000 15 cover repair
~comts over ihe nent live yesrs.

et

‘gusrded by the electronies indus.
Acy, which compules fongevity
‘writh the precision of a Yife insur-

At she would ‘nol give
away trade secrels, Gysanne
Schneider, vice president of oper-
allons of the Tormance-based war-
'Tely vompany Elile Group inc.,
waid slectronic
‘becomen cheoitie and ia repleced
Jpefore i bresks down.

depertment siore thain of over-
wiating the need for pervice on
thi hi lawn n

here i a gond resson why
companies sell extended war.
ramies 5o lervently, Because son-
GumeTs use them inlrequently, ex-
lended warraniles provide a
bonénsa 10 retallers, For many
wiruggling mom-and.pop appli-
anot mores, EWC warranties were
lucrative. According
o bankrupicy trustes Morrissey,
EWC sold it wartaniies Lo retail-
et for $12 10 §15 splece. Elsctron-
it merchants in rn resold the
wursolies 10 consumers for he.
twoen 850 and §100 each.
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In the world of electranicy re-
lailing, EWC-like prafits 'are not
unusual. Two years ago, the Fi-
nancial Accounting Standards

long the life of the troubled elec-
mniu-chain.Amd.in‘_h.uo'l

annuaf
million from warranties and repairs

in fisca) 1390, about the same aa it -

received trom sales of such popular
items a3 VCHs, camcorders and
John Howarth, former manager
of Leo's now-shuttered Culver
City siore, felt guilty pushing ser-
vice conlracis 80 hard, “Maost elec-
ronie goods don't break down,” he
said “It wax like taking free mon:
¢y. You aell & pioce.of paper and
taks money for it"
* AmOng those persuaded o buy &
Lec's watranty was Robert J. Bry.~
<A, & Qalifornia [nstitute of Tech-!

extended warranty sellers to main-
tain reserves or insurance.
., Although the Cansumer Affairs

company controlled’ by
EWC's Trice, jurned out 10.be a3
worthless as the EWC warranties.

Macy’s Stubbe- estimated -that
legislation wouid raise the
price of extended warranties by $1
to $2 each, making them maore
expengive -for peoplt’ who wanl
them—such as William Fessler. -

g

Bronco. Though the EWC warrans
ty for his stave wg is now worth-
less, Fessler's trust in warranties ia
unshaken “[ still believe in them,”
he said. *I'd buy ooe again.” - '
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makes little economic sense 0
insure against small risks that indi- [ J ad, Va), one of the 10 g | Consumers
viduals can, if need be, cover out of | out of the area, family splitups and | esta and electronics retai- don't. But
their own pocket. It makesevenless | the customer simply forgetting he | ers in the U.S, derived more than _0 . <
sense 10 buy isurance priced 80 | has the warranty” half of its profit from the sale of war- | industry data
that most of the premium goes into Since warranties usually dont | ranties, according to an investment we've
profits. and very little into payments | require the seller 1o provide any | analyst a1 Salomon Brothers. Two | WE V¢ .
1o the nsured con ‘ sinoe actual o e maﬁ'n: Supel"n:li'lrel‘e (based in Tayler, obtained o
repairs are % 3
The awrful truth quent, the proft mugin i eaor- | Mich) and Best Buy (Blocmington, | fOvea! that
Retailers have been tightlipped | mous, Retilers estimate that for | Minn), would have posted substan- | warranties 75
about lheir profits on warraaty | every take in from sel | - tial losses had it not been for war- ften the'S -
sales. But recently they've divaiged | ing warTanties, they will | ranty sales, the same investmem | @r€ Ofien >
this ooce-secret information, aspart | have to spend between 4 and 15 | analyst reported. most profit- - QO
of an industry-wide examination of | cents on service. (By contrast, good .Thepushforwmtynlnhu able item in
accounting procedures. It sheds ce providers pay out | intensified 2y the alwayscompes- e e @
new—and quite unflatering—light | abour 65 cents for every dollar | tive retailing industry has changed. | the store for s
on the extended-warranty business. | tXen in premiums.) Today, consumers tend to shop for tail : X
We obuained 3n “lssues paper” |  HiFi Buys, & 13swore chain in | electronics and appliances by price. | fetaliers. < <
prepared by several large consume | Auanta, used to contract with an | Customer loyalty Is largely a thing ~
erelectronics chains for the Finan- | independent warranty company that | of the past. (Interestingly, the FASB 5
cial i Board | paidacommission'of 70percent, the | report aleo notes that the large
(FASE), » group that cstablishes s president told the FASB. | chains try to thwart comparison pul
accounting pro- | Now, he says, HiFi Buys issues #ts | shoppers by using their own exche >
cedures. That document and mate- | own warranties "o earn additional | sive model numbers on brand-name Q
rial we received from other sources | profits.” So do hundreds of other O
show that warranty sales are far | swores, many of which don't even Faced with a small profit, if any, s C
more enative for many retalers | have service departments. They | onthe sale of the product, the stares =~
than anything eise in the store, simply call an & nt servicer | look to the to make up the %
According to the retilers them- | 10do the work on the rare occasions | difference. "The [warranties] are v
selves, anly 12 0 20 percent of peo- | when that becomes necessary. factored into the sales price of a)
plawho buy 2 warranty will ever use The FASB data show that some of | product and help offset a low prod-
it And many warranty-holders who | the largest electronic and appliance | uct gross margin,” one FASB docu <
do call for service don't need repair | retailecs would he losing money ifit | ment notes. The more warrapties <5 0
work, but simply help of an “educa- | weren't for the profits they make | sold, the lower the sales price can < .
toaal” pature. In words, they | from selling wwrranties. And ratu- | be, which is what attracts customers .
didg* undereiand the inurucions. mally. caecpaople puth ﬂte;unl in the first place. @)
warranties go uru ir fives depended on it. An aver (D)
for other ressans, 13 well age of 40 percent of the customers | Hore’s the pitch 5 e
M. Wison, 3 vice president of the | who buy at the Jarge chains pur. |  Retslers rarely advertise their |1 =
Roberds chain (with stores in Day- | chase an extended warranty, with | extended warrantes They count on e
to0, Atiaata, 2nd Tarupa) noted in 3 | - sales in some product categories as | the consumer boying a warrasty as | § o)
letier to the FASE that “Maay of | high as 75 percent. an afterthought, and the price s i 8 C
the contracts yre pever utdised by In 1989, Circuit City (based in | often whatever the salesperson
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-
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Spllsh. lr-lluh

tloctron {13 huﬂs
holds that fallures
In electronic
products follow a
curve shaped like
a bathtub, A large

rorunnga of
milures ocour

early (when the
manufacturer's
warranty is still in
attect). Few occur
in the middie.
Then, more o¢cur
at the end (by
which time an
exiended warranty
will usually have
expired).

thinks that particular customer
mighr fall for. One saleaman at an
appliance store in New York City
totd CU, “We know that our cast on
a warranty [purchased from an
independent company)- is usually
$50 or less. If we can get $150 from
the customer, that's about average.
And if we get more, that’s grawy.”
‘The salesman told us his commis-
sion on warranties was 20 percent.

Salespecpls have learned that the
most effective pitches for warrag.
ties play om consumers’ fears.
“These things are very corplicated,
and they break down all the time,”
we heard one salesman tell a cus-
tomer buying a VCR. “Don't you
want peace of mind for the next five
years?”

Another salesman claimed it's
“practically impossible” to find any-
bady who can fix projection televis
sion sets, A single repair job on a
TV set, claimed a third salestnan,
could easily recoup the price of the
warranty contract.

it gets worse

Some cobsumers who succumb
to the sales pitch and buy 2 war-
ranty find it useless if they ever do
need service. Crazy Eddie, 2 chain
that once dominated the home-clec-

tronics business in the New York
metropolitan arez, aggressively sold-
extended warranties—right up to
the day it went bankrupt in June
1989, In California during the past
year, University Stereo, FedMart
Stores, and Pacific Stereo all closed
their doors, leaving consumers with
worthless contracts,

At least 19 Independent compa-
nies supply warraoties 1o stores
around the country. In most cases,

neither they nor the stores that '

issue their own warranties are sub-
ject to state Insurance regulations.
That means they don't have to put
money aside to cover their warranty
obligations should they go out of
business.

Both California and New York are
considering legisiation that would
require retailers to disclose whether
a warranty contract is backed by an
insurance company in case the j
rewailer goes broke.
woul.d also require

ill to extended war-
ranties on the national level died in
Congressional committee last Octo-
ber, That bill would have prohibited
retailers from making more than a
100 percent profit on a Warranty
contract, and would have forced

" is a risky proposition. It's like mak-

[ and buy a new ane. Appliances like

S —————
THE PRICE 15 RIGHT

j"i

r"—?b'-—.—?

On items purchased with American
Express cards, some standard Visa and
MasterCards (and all their “goid” cards), the
creditcard company will double the many-

;,},.n-\ ma!emdem;warm

= ties cost their isigers

{ ﬁ"’ﬁ‘*‘w‘g‘ very little; Creditcard

‘QL-)‘ compaties now toss In

Swe”= 4 free one when you

& buy merchandise with
their card.

presenttheomalstoremgupg
of the manufacturer's warranty atlhe

you nuke a claim. :

Dupaetherehmdrdu.therech«a

their
warranty - progrargs:. Now, you.-need only’
copy. -
hme

Sull:mreeﬁdence.

m,acommermup.'We‘vegmnm

_ complaints about them, probably because so
{few people use them.” Visa International told - |

CU that its gold-card users made about
33,000 warranty claims.in 1989-—basedon
well over 100 milion purchases. That pu

therateatclanmmustammxkﬁmon )

oflpcment.

In addition to their warmanties, some
Mut:rCardde'mwds.andaIMmeri--
can Express cardy, throw in 90 daya’ worth -

of purchase insurance, which will pay - j
" replace or repar . -

. complain vigorously, although man.

P.2

them to set aside financial reserves

to cover the expected repairg,
Even if the retailer stays in busi-

ness, huying an extended warranty

ing two bets: that the appliance will
break down after the manufactur-
er's warranty expires (and d¢fore the
extended warranty does) and that
the cost of the repairs will exceed
the cost of the contract. In our view,
that’s a long shot

Falling prices on some electronic
items and the releptless pace of
technological improvement weighs
against many hausehold goods ever
seeing a repair shop. The first bulky
VCRs were marketed in the 19705
at a price of over'$1000. VCRs with
many of the latest features can now
be bought for less than $300. When
faced with a §150 repsir bill on a
three- or fouryearold VCR, many

consumers simply retire the old unit

washing machines, however, may
be used for a decade or more, But
by the tme they need repair, the
extended warranty will probably
have expired, too,

Rely on refiability

Buying products with a solid
record of reliability is the best way
10 avoid breakdowns. Every year,
CONSUMER REPORTS surveys hundreds
of thousands of readers about the
Tepair records of goods they own.
Clear differences often emerge.

Consider large microwave ovens,
Over a fivesyear period, aboul 6 per
cent of those made by Parasonic,
Senyo, Sharp, or Quasar required a
visit to the repair shop. But 20 per-
cent of the ovens made by Whirl
pool, the manufacturer with the
worst repair record, needed service.
Even then, & fair percentage of
those repairs fell within the many.
facturer's warranty. (Note, t00, that
some manufacturers will repair mer-
chandise pest the warcanty period
free of charge for consumers who

ulacturers don't advertise that fact)
Of course, our repair data show
how well appliances have per-
formed In the past, not how well
new models will hold up. But we
think youT improve your chunces
of getting reliable merchandise if
you stick with the brands that have
historically required fewer repairs.
Our bottonrline advice: Instead of
buying an extended warranty, take
the money it would cost you and set
it aside as a repair fund, just in
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ASSEMBLY CONSUMER PROTECTION, GOVERNMENTAL
EFFICIENCY AND ECONOMIC DEVELOPMENT COMMITTEE
REPUBLICAN ANALYSIS

SB 798 (Rosenthal) -- ELECTRONIC AND APPLIANCE REPAIR: SERVICE

CONTRACTORS.
Version: 7/01/93 Lead Republican: Kathleen Honeycutt
Analyzed: 07/06/93 Vote: Majority

Recommendation: Support

SUMMARY: Requires sellers of service contfacts\to be registered; sets

out requirements sellers must meet in order to be registered;
also provides for an enforcement mechanism; sunsets 1/01/98,

FISCAL EFFECT: The Bureau of Electronic and Appliance Repair (BE2ZR)

estimates that this measure would require an augmentation of
$601,000 and 9.9 PY¥s in FY 1994/95 and $499,000 and 9.9 PYs in FY
1995/96 and ongoing based on projected workload related to the
inclusion of service contractors to its existing program; there
are additional enforcement costs which are indeterminate at this

time; this program is to be funded by the industry through
registration fees.

- POTENTIAL, EFFECTS: -this measure will be industry-funded through

registration fees
-provides protection to consumers whe purchase

service contracts from businesses that fail

-this is a good consumer protection measure o\

: c

SUPPORT: Department of Consumer Affairs, State and Consumer Services .%
Agency el
OPPOSITION: None on file =
GOVERNOR’S POSITION: Unknown a
COMMENTS : Eg
o Background: The sale of service contracts for appliances and o

.Proponents argue that this measure is needed to ensure that a

consumer electronics has become a multi-million business in the <
state of California; although the Song-Beverly Consumer Warranty .
Act provides for proper disclosure procedures, only consumers who
purchase contracts from BEAR registrants have recourse for

addressing complaints arising from violations of the Act --which
covers only about 50 percent of service contract sales. Several O

major sellers of service contracts have gone out of business
within the past vear, leaving hundreds of thousands of California—

consumers holdi worthless contracts.

ourt o

ct

consumer has some recourse if the service contractor fails to
comply with the terms of the service contract; it would require
that service contractors are insured for all obligations and
liabilities they incur.
Proponents argue that currently, nothing requires service
contractors to guarantee the performance of the contract for the
life of the contract.
Proponents argue that currently, nothing requires service
contractors to disclose to consumers the party who is financiall
responsible for the performance of the contracts,
Proponents argue that this measure would ensure that the consumeé%
is informed, has recourse if the service contractor fails to
comply with the terms of the contract.
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o Proponents argueﬂthat this measure is the product of more than a
year of negotiations involving the Department of Consumer -
Affairs, service contractors, retailers, and manufacturers.

Senate Republican Floor vote -- 6/10/93
{22-5) Ayes: Beverly, Craven, Maddy, Morgan

Noes: Hurtt, Kelley, Leonard, Rogers, Wyman

Ab/NV: All other Republicans
Assembly Republican Committee vote
CP, GE & ED -- 7/07/93
(>) Ayes: >
Nees: »
Abs,.: >
N.V.: >
Consultant: Bill Cardoza
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SB 798

Date of Hearing: July 7, 1993
ASSEMBLY COMMITTEE ON CONSUMER PROTECTION,
GOVERNMENT EFFICIENCY AND ECONOMIC DEVELOPMENRT
Jackie Speier, Chair
SB 798 (Rosenthal) - As Amended: July 1, 1993
PRIOR ACTION: '
SENATE BUSINESS AND PROFESSIONS ., . . ! e e o s e s o o 10-0

SENATE APPROPRIATIONS . . . . . . + . e s s e s s . 28,8
SENATE FLOOR . « « « 4 ¢ o o o« = & & s« s e s e o s o 22=5
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SUBJECT: Electronic and appliance repair: service contractors
DIGEST

Existing law provides for the licensing and regulation of various professions,
vocations and providers of services to the public by the Department of Consumer
Affairs (DCA). Existing law creates within the DCA the Bureau of Electronic
and Appliance Repair (BEAR) which is responsible for the regulation of the
electronic repair and -appliance repair industries by providing for the
registration (licensing) of 8,358 individual service dealers and service dealer
businesses.

Existing law, provisions of the Song-Beverly Consumer Warranty Act, define a
"service contract" as a contract in writing to perform, over a fixed periocd of
time or for a specified duration, services relating to the maintenance or
repair of a consumer product,. except a policy of automotive insurance. (Civil
Code Section 1791 et seq.) The Act also requires motor vehicle, home appliance
or home electronic product service contracts to meet certain standards for
content, disclosure, refunds, and cancellation. Service contracts are
applicable to items, costs and time periods not covered by express warranties.

Existing lav provides that if a home appliance or home electronic contract is
canceled within 30 days after receipt of the contract, buyers are entitled to
full refunds or are entitled to pro-rata refunds for cancellations within the
first 30 days after cancellation.

This bill would:

1) Provide for the regulation of service contractors by BEAR of the DCA. The
bill would provide for the payment of registration fees by service
contractors to the BEAR for deposit into the Electronic and Appliance
Repair Fund (special fund).

2) Provide that BEAR may refuse to validate, or may temporarily or permanently
invalidate the regiatration of a service contractor for acts of .fraud or

- 'continued -
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3)

4)

s)

)

7)

8)

SB 798

dishonest dealing, conviction of a crime, and assisting or abetting in the
violation of the act. -

Provide that BEAR may issue a citation for various violations of the act
and for false advertising and false promises.

Prohibit service contract administrators from selling service contracts
unless a service contract reimbursement insurance policy is obtained.

Prohibit a service contract seller from issuing, selling, or offering for
sale a service contract unless he or she: a) files a Form 10-K as required
by the Securities and Exchange Commission that shows & net worth egual to
at least the value of deferred revenues from service contracts in force;

b) obtains & service contract reimbursement insurance policy; c) sells
contracts which are administered by a service contract administrator who
has a service contract reimbursement insurance policy covering the seller's
service contracts; or d) maintains and annually verifies to the director a
funded account held in escrow equal to a minimum of 25 percent of the
deferred revenues from the service contracts jn force. A service contract
seller vould be required to submit with the application for registration,
evidence of meeting these requirements.

Provide that a service contractor who does not operate a place of business
in this state, but who sells or issues service contracts in this state is
subject to licensure and shall pay the required license fees as if he or
she had a place of business in this state.

sét forth grounds for various citations and administrative fees.

Define the following:

."Service contract" as a contract in writing to perform, over a fixed period

of time or for a specified duration, services relating to the maintenance
or repair of a set or appliance (as defined). :

"Service contract administrator® or "administrator® as a person other than
a service contract seller, or an insurer admitted to do business in this
state, who performs or arranges, or has an affiliate vho performs or
arranges, the collection, maintenance, or disbursement of moneys to

- compensate any party for claims or repairs pursuant to a service contract,

and vho also performs or arranges, or has an affiliate vho performs or
arranges, any of the following sctivities on behalf of service contract
sellers: a) providing service contract sellers with service contract
forms; D) participating in the adjustment of claims arising from service
contracts; ¢) arranging on behalf of service contract sellers the
insurance required by this bill. A service contract administrator shall
not be an obligor on a service contract.

"Service contract seller” as a person who sells or offers to sell its own
service contract to a service contract holder;

- continued -
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SB_798

"Service contract holder" as the person who purchases a service contract
from a service contract seller;

*Service contractor* as either a service contract administrator or service
contract seller;

"Service contract reimbursement insurance policy® as a policy of insurance
issued by an insurer admitted to do business in this state providing
coverage for all obligations and liabilities incurred by a service contract
seller under the terms of the service contracts sold in this state by the
service contract seller to the service contract holder. Requires the
policy to either cover all service contracts sold or specifically cover
contracts sold to California residents.,

9) Make related changes to the SDng-Bevéfly Consumer Varranty Act relating to
the regulation of service contractors.

10} Provide that the above shall only remain in effect until January 1, 1998 or
until & later enacted statute deletes or extends that date.

EISCAL EFFECT

Unknowvn. The fees collected are expected to pay the cost of administration and
enforcement of these provisions.

COMMENTS

Service contracts are typically provided for stereo equipment, video equipment,
kitchen appliances, and other electronic products. They are generally
purchased at the time of sale of the product and become effective immediately
upon their purchase. However, the product may be already covered, to some
extent, for the same service by a manufacturer's or seller's varranty. In
addition, consumers who have purchased service contracts from subsequently
bankrupt appliance and electronic retailers have nc protection or recourse in
identifying the party who is financially responsible for the performance of the
purchased service contract.

The DCA states that currently, only 50 percent of consumers who purchase
service contracte have recourse for addressing complaints arising from
violations of the Song-Beverly Act. They further state that no state or
federal law requires service contractors to disclose to consumers the party who
is financially responsible for the performance of the contracts.

DCA supports SB 798 to ensure that a consumer is informed, and has recourse if
the service contractor fails to comply with the terms of the service for all
obligations and liabilities they incur.

The San Francisco Chronicle (May 17, 1993) states that Californians spend
approximately $500 million annually on these types of service warranties.

- continued -
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Nationwide, estimates shov that more than §5 billion is spent annually on these
extended warranties and service contracts. Consumers Union states that the
price. of these extended warranties is generally 10X - 12X of the item’s
purchase price. Consumer's Union also states that it is often cheaper for
consumers to maintain their own repair fund in an interest-bearing account.

Consumer Reports (January, 1991) states that retailers rarely advertise their
extended varranties. They count on the consumer buying a warranty as an
afterthought, and the price is often whatever the salesperson thinks that a
particular customer might agree to pay. Additionally, items purchased by using
a credit card are frequently covered under extended warranties provided by the
credit card company.

The Attorney General recently investigated s Sacramento stereo shop who
provided service contracts through a New York company. The Attorney General
determined that since both companies had filed bankruptcy petitions, there
appeared to be no point in filing an action. Hovever, the Attorney General
stated that this may give further reason for legislation regarding service
contracts.

or Le ations

1) AB 2285 (Moore) Chapter 1047, Statutes of 1985, authorized the sale of
service contracts covering motor vehicles as long as the contracts disclose
the terms, conditions and exclusions as well as the buyer's cancellation
and refund rights. AB 2285 provided that service contracts be made
available for inspection by the buyer before purchase and be delivered to
the buyer within 60 days of purchase. The bill zlso mandated buyer refund .
rights as a result of a contract cancellation. '

2) AB 4570 (Duplissea) Chapter 582, Statutes of 1988, extended the provisions
of AB 2285 to include service contracts sold on a home appliance or home
electronic product to make certain disclosures and to contain specific
information.

3) AB 4468 (Elder) was vetoed in 1988 and would have required ahy 3rd-party
adpinistrators providing a service contract for consumer goods, other than
motor vehicles, to obtain a service contract reimbursement policy of
insurance coverage from a liability insurer admitted to do business in this
state in an amount sufficient to indemnify the purchase of the service
contract for any foreseeable losses under the service contract.

4) AR 2226 (Epple) was vetoed in 1990 and would have prohibited service
contracts from duplicating express warranty coverages on home appliances
and home electronic products.

5) SB 2086 (Rosenthal) failed passage in 1990 and would have required service
contracts to contain information relating to the protection of the buyer

from loss in the event of bankruptcy or insolvency of the service contract
seller. '

- continued -
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SB 798

6) AB 3374 (Epple) was vetoed in 1992 and would have provided for a
comprehensive scheme for the regulation of motor wehicle service contract
administrators subject to the jurisdiction of and regulation by the
Insurance Commissioner. The Governor's veto message of AB 3374 stated:

*The department of insurance does not have the experience to carry out
the increased enforcement burden contemplated by this bill. Moreover,
I believe that enforcement of these contracts is best carried out by
the Department of Consumer Affairs, which has expertise in the auto
repair field which is not matched by the Department of Insurance...®

SUPPORT

Author (SPONSOR)

Department of Consumer Affairs
Department of Insurance
California Retailers Association
OPPOSITION

None recelved to date.

‘Michael Miiller ' SB 798

324-7440 Page 5
agef e . . \
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STATEMENT ON B 798 RE SERVICE CONTRACTS
. ASSEMBLY CONSUMER PROTECTION COMMITTEE, 7/7/93

PROBLEMS IN THE AREA OF SERVICE CONTRACTS HAVE PROMPTED MANY
BILLS OVER THE YEARS, BUT TO DATE THERE STILL ARE NOT ANY
REQUIREMENTS TﬁAT SERVICE CONTRACTORS GUARANTEE THE PERFORMANCE
OF THE CONTRACTS, NOR DISCLOSE TO THE BUYER THE IDENTITY OF THE

PARTY FINANCIALLY RESPONSIBLE FOR PERFORMANCE OF THE CONTRACT.

THIS BILL WOULD CHANGE THAT. IT REQUIRES SELLERS OF SERVICE
CONTRACTS TO BE REGISTERED, AND SETS OUT REQUIREMENTS THEY MUST
MEET IN ORDER TO BE REGISTERED. THESE REQUIREMENTS ARE INTENDED
TC SCREEN OUT UNDERFUNDED AND FRAUDULENT COMPANIES, THEREBY
PROVIDING GREATER ASSURANCE THAT IF YOU BUY A SERVICE CONTRACT,

THE COMPANY WILL BE AROUND TO BACK IT UP SHOULD THE PRODUCT FAIL.

SB 798 IS THE PRODUCT OF MORE THAN A YEAR OF NEGOTIATIONS

. INVOLVING THE DEPARTMENT OF CONSUMER AFFAIRS, SERVICE
CONTRACTORS, RETAILERS, AND MANUFACTURERS. CONSUMER GROUPS,
WHICH HISTORICALLY HAVE ADVISED AGAINST PURCHASING SERVICE
CONTRACTS, ARE NEUTRAL. THEIR VIEW IS THAT A CONSUMER IS BETTER
OFF NOT EVEN BUYING A SERVICE CONTRACT. RATHER THAN FIGHT A
LOSING BATTLE TO OUTLAW SERViCE CONTRACTS, I WOULD LIKE TO AT
LEAST SEE THE CONSUMERS WHO BUY THEM PROTECTED. THAT IS WHY I'VE

INTRODUCED THIS BILL.

I'VE TAKEN AMENDMENTS ON THE PENALTY PROVISIONS TO SATISFY
RETAILERS' CONCERNS, WHO SUPPORT THE BILL. I'VE TAKEN OTHER

AMENDMENTS SUGGESTED BY THE DEPT. OF INSURANCE, WHICH ALSO
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SUPPORTS THE BILL. A 1/1/98 SUNSET WAS ADDED AT THE
RECOMMENDATION OF THE DEPT. OF CONSUMER AFFAIRS. IF THE PROGRAM

IS RUN WELL, THERE SHOULD BE SUFFICIENT SUPPORT TO EXTEND IT.

SB 798 RECEIVED STRONG BIPARTISAN SUPPORT IN THE SENATE AND I

URGE YOUR AYE VOTE TODAY.

. In Case You're Asked —--

1) WHAT'S THE COS8T TO THE STATE? THE PROGRAM WOULD BE FUNDED BY
REGISTRATION FEES, SO THERE'S NO COST TO THE STATE.

2) THERE ARE BASICALLY 3 TESTS TO BE REGISTERED--A SERVICE
CONTRACT SELLER WOULD HAVE TO MEET ONE OF THEM:

a) Have a net worth that at least exceeds the revenues
from service contracts.

b) Maintain an escrow account to pay claims (at least 25%
of service contract revenues must go into this account).

c) Cover contracts with an insurance policy, or have
contracts administered by a 3rd party who's insured.

3) WHY DO CONSUMER GROUPE ADVISE AGAINST BUYING A SERVICE
CONTRACT? THEY'RE NOT A GOOD BARGAIN WHEN YOU COMPARE THE CLAIMS
PAID OUT AGAINST THE MILLIONS OF DOLLARS TAKEN IN BY BUSINESSES
WHO SELL THEM. ’

4) WHY I8 THE BILL 80 LONG? TWO REASONS: THIS BILL IS ADDED TO
THE SAME SECTION OF LAW THAT REGULATES SERVICE DEALERS, SO A LOT
OF IT IS EXISTING LAW IN THAT AREA. THE SUNSET A1LSO MAKES IT
LONGER BECAUSE THE BILL HAS TO RESTATE THE PROVISIONS THAT WOULD
.GO INTO EFFECT IF THE SERVICE CONTRACT PROVISIONS EXPIRE (WHICH
IS ALL THE CURRENT LAW ON SERVICE DEALERS).

*#Marty Keller, from the Bureau of Electronic and Appliance
Repair, is present to answer gquestions about specifics of the
bill.
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STATEMENT ON SB 798 RE SERVICE CONTRACTS
ASSEMBLY WAYS AND MEANS COMMITTEE, 8/18/93

THIS BILL;ADDRESSES SERIOCUS PROBLEMS IN THE SALE OF SERVICE
CONTRACTS ON ELECTRONIC EQUIPMENT AND HOME APPLIANCES. IT
REQUIRES SERVICE CONTRACT SELLERS TO BE REGISTERED, AND SETS OUT
REQUIREMENTS THEY MUST MEET IN ORDER TO BE REGISTERED. THESE
REQUIREMENTS ARE INTENDED TO SCREEN OUT UNDERFUNDED AND
FRAUDULENT COMPANIES, THEREBY PROVIDING GREATER ASSURANCE THAT I1F
YOU BUY A SERVICE CONTRACT, THE COMPANY WILL BE AROCUND TO BACK IT

UP SHOULD THE PRODUCT FAIL.

SB 798 RESULTED FROM MORE THAN A YEAR OF NEGOTIATIONS INVOLVING
THE DEPT. OF CONSUMER AFFAIRS, RETAILERS, MANUFACTURERS, AND
SERVICE CONTRACTORS. CONSUMER GROUPS, WHICH HISTORICALLY HAVE

ADVISED AGAINST PURCHASING SERVICE CONTRACTS, ARE NEUTRAL.

I'VE TAKEN AMENDMENTS ON THE PENALTY PROVISIONS TO SATISFY
RETATLERS' CONCERNS, WHO SUPPORT THE BILL. I'VE TAKEN OTHER
AMENDMENTS SUGGESTED BY THE DEPT. OF INSURANCE; AND A 1/1/98

SUNSET, RECOMMENDED BY THE DEPT. QOF CONSUMER AFFAIRS, WAS ADDED.

HOWEVER, AMENDMENTS SUGGESTED TO ME BY THE SERVICE CONTRACT
INDUGSTRY COUNCIL ARE NOT ACCEPTABLE TC ME, THE DEPT. OF CONSUMER
AFFATRS, OR THE DEPT. OF INSURANCE. THE AMENDMENTS WOULD REVERSE
LONGSTANDING STATUTORY AND CASE LAW REGARDING THE REGULATION OF

INSURERS, AN AREA WHICH MY BILL IS NOT DESIGNED TO ADDRESS.

ed by the CA 4th District Court of Appeal Division 2.

SB 798 HAS RECEIVED STRONG BIPARTISAN SUPPORT AND I URGE YOUR AYE

VOTE.
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STATE OF CALFORNIA — BTATE ANO CONSUMER SERVIGES AGENCY PETE WLSON, Govemar

Quu ot
Calllgrnde
Dogai s of

C‘j{'ﬁ,‘ﬂ',’:" 400 R BTREET, SACRAMENTD, CA 95814-6200
{916) 445-4465

hugust 10, 1993

TO: Members, Assembly Committee on Ways and Means

SUBJECT: ©SB 798 (Rosenthal) - SERVICE CONTRACTORS

HEARING DATE: August 18, 199
FROM: JIM CONRAN, Director W_C)-—-—

The Department of Consume airs SUPPORTS SB 798 which
would establish a service conthap¥ registration program within
the Bureau of Electronic and Appliance Repair. This bill would
prohibit a service contract seller from issuing, selling or
offering for sale a service contract unless they (1) disclose
certain financial information, (2) obtain an insurance policy on
the service contract, (3) sell service contracts administered by
an insured service contract administrator, or (4) maintain a
funded escrow account, as specified. SB 798 also sets forth
grounds for various citations and administrative fines to provide
for enforcement.

Our position is based on the following:

o Currently, only 50 percent of consumers who purchase sgrvice
contracts have recourse for addressing complaints arising
from violations of the Song Beverly Act.

. There is currently no requirement for service contractors to
guarantee the performance of the contract for the life of
the contract.

. currently, nothing requires service contractors to disclose
to consumers the party who is financially responsible for
the performance of the contracts.

. SB 798 would ensure that a consumer is informed, and has
recourse if the service contractor fails to comply with the
terms of the service contract by requiring that service
contractors be insured for all obligations and liabilities
they incur.

For these reasons we SUPPORT, and ask for your AYE vote on,
SB 798.

Should you have any questions about our position, please
contact Traci Stevens, Deputy Director, at 327-5196.

N
c
o

B

2
a

Ji4
Q.
<
S
5
o
O
kS
2
a
=
<
<
)
Q
£
2
B

000053

0077
MJN/785

Yocgment receiv



STATE AND CONSUMER SERVICES AGENCY

ANALYST NAME: Dennis Weber
PHONE NUMBER: 322-1203

NO_ANALYSTS REQUIRED

Dapartment Author Bill Number
CONSUMER AFPFARIRS Rosenthal- - Sp 798
Sponsor Related Bills Amended Date
calif. Retailers Asen. None 7-1-93
Subject

Existing law known as the Electronic and Appliance Repair Dealer Registration
Law, requires a service dealer to register with the Bureau of Electronic and
Appliance Repair (BEAR).

f

SB 798 would require registration of service contractors and specifies
registration and renewal fees. The BEAR would be authorized to investigate
complainte against service contractors. SB 798 sets forth grounds for
citations and administrative fines. The bill would require service contracts
to include statements identifying the person financially responsible to
perform the services specified in the contract.

As amended July 1, 1993, SB 798 prohibits a service contract seller from
selling or offering a service contract unless they (1) disclose certain
financial information, (2) obtain an insurance policy on the service
contract, (3) sell service contracts administered by an insured service
contract administrator, or (4) maintain a funded escrow account, as
specified, ’ :

Bn 2.

As amended, SB 798 establishes an exemption to the California Public Recor
Act for the financial disclosures it requires.

Visi

The amendments to SB 798 include a sunset pfovision which would automaticaiiy
end the program on January 1, 1998 unless extended by the Legislature and
Goverhor. ' '

ppeal

The amendments expand service contractors’ financial options to ensure tha
consumers have recourse should the service contractor fail to comply with the
terms of the service contract. The amendments provide for a four-year tri
period during which the effectiveness of the program can be assessed.

The amendments of July 1, 1993 do not change the department’s previous
position of SUPPORT on SB 798.
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SENATE THIRD READING
SB 798 (Rosenthal) - As Amended: August 16, 1993

SENATE VOTE: 22-5

ASSEMBLY ACTIONS:
COMMITTEE - CONPRQ VOTE__9-1 _ COMMITTEE_ W. & M. VOTE_19-0

Ayes: Areias, Bronshvag, Caldera,

Eastin, Honeycutt, Knight,
Martinez, Sher, Speier

Nays: Weggeland

DIGEST

Existing law:

1)

2)

3)

Provides for the licensing and regulation of various professions, vocations
and providers of services to the public by the Department of Consumer

Affairs (DCA). Within the DCA the Bureau of Electronic and Appliance Repair

(BEAR) is responsible for the regulation of the electronic repair and

appliance repair industries by providing for the registration (1icensing) of

8,358 individual service dealers and service-dealer businesses.

Defines, under provisions of the Song-Beverly Consumef Warranty Act, a

“service contract" as a contract in writing to perform, over a fixed period
of time or for a specified duration, services relating to the maintenance or-
repair of a consumer product, except a policy of automotive insurance (Civil-

Code Section 1791 et seq.). The Act also requires motor vehicle, home
appliance or home electronic product service contracts to meet certain
standards for content, disclosure, refunds and cancellation. Service
contracts are applicable to items, costs and time periods not covered by
express warranties. :

Provides that if a home appliance or home electronic contract is canceled
within 30 days after receipt of the contract, buyers are entitled to full
refunds or are entitled to pro-rata refunds for cancellations within the
first 30 days after cancellation. .

This bill:

1)

2)

Creates a regulatory program for the registration of sellers of service
contracts that would cover the repair of home electronics and appliances.
This program would cover retailers, manufactures, and administrators who
issue service contracts.

Requires registrants to pay fees which would fund the administration of the

program.

- continued -
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E1SCAL EFFECT

Unknown., According to Ways and Means Committee analysis, estimated
registration fees collected from service contractors would pay for
administrative and enforcement costs. Contains a crimes and infractions
disciaimer, making local costs non-reimbursable.

COMMENTS

Service contracts are typically provided for stereo and video equipment,
kitchen appliances, and other electronic products. They are generally
purchased at the time of sale of the product and become effective immediately
upon their purchase. However, the product may be already covered, to some
extent, for the same service by a manufacturer's or seller's warranty. In
addition, consumers who have purchased service contracts from subsequently
bankrupt appliance and electronic retailers have no protection or recourse in
identifying the party who is financially responsible for the performance of the
purchased service contract.

The DCA states that currently, only 50% of consumers who purchase service
contracts have recourse for addressing complaints arising from violations of
the Song-Beverly Act. The department further states that no state or federal
Jaw requires service contractors to disclose to consumers the party who is
financially responsible for the performance of the contracts.

The San Francisco Chronicle (May 17, 1993) states that Californians spend
approximately $500 million annually on these types of service warranties.
Nationwide, estimates show that more than $5 billion is spent annually on these
extended warranties and service contracts. Consumers Union states that the
price of these extended warranties is generally 10% - 12% of the item's
purchase price. Consumers Union also states that it is often cheaper for
consumers to maintain their own repair fund in an interest-bearing account.

Consumer Reports (January, 1991) states that retailers rarely advertise their
extended warranties. They count on the consumer buying a warranty as an
afterthought, and the price is often whatever the salesperson thinks that a
particular customer might agree to pay. Additionally, credit card companies
frequently cover extended warranties on credit card purchases.

The Attorney General recently investigated a Sacramento stereo shop who
provided service contracts through a New York company. The Attorney General
determined that since both companies had filed bankruptcy petitions, there
appeared to be no point in filing an action. However, the Attorney General
stated that this may give further reason for legislation regarding service
contracts.

Please refer to the policy committee analysis for a detailed discussion of the
provisions of this bill. :

FN 003580
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The enly opponevtt, wiuel-
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August 17, 1993 US€ SB 743 as tharv vehicle.

Chairman Jobn Vasconcelios
Ways and Means Committee
State Capitol, Room 6026
Sacramento, CA 95814

Dear Chairman Vasconcellos:

The Service Conmract Industry Council (S.C.I.C.), the national trade association
for service contract administrators, (admiristrators) is opposed to SB 798 in its curremt
form, S.C.LC. is seeking an amendment o SB 798 that, if adopred, would allow us to
endorse final passage of this legislation. :

The current drait of SB 798 does rot allow service contract administrators to act
as the obligor on service contracts they provide to consumers, yet the bill allows rerailers
and manufacturers to act in this capacity. The "obligor” is the entity obligated under the
service contract. This inequity in the current legislation gives an unfair advantage io
certain segments of the service coniract indusiry which uitimately wiil harm the consumer.
An amendment resolving this inequity could be addressed by the Assembly which wouid
not harm other industry segments and would increase the comsumer protection aspects
of this proposed law,

The S.CL.C. proposes an amendment to allow administrators to serve as the
-obligor on service contracts thev market to consumers, if the administrator purchased
insurance for 100 percent of their lability on contracts from an A-rated insurer with a
minimum of $100 million in surpius. The current proposal allows a rerailer or a
manufacturer to serve as the obligor on the contract without purchasing insurance to back
up claims. All contracts soid wnder this legislation by administrators must be backed by
property and casualty insurance. A consumer purchasing a conrract insured by a licensed
property and casualty insurer is far beuer protected than a consumer purchasing a
contract backed only by reserves held by a manufacturer or a retailer. This amendment
heips strengthen this bill by encouraging admirnistrators to utilize A-rated insurers with
$100 million in surplus.

A greater problem with SB 798 ipvolves the issuance by the Internal Revemme
Service of two revenue procedures regarding the tax treatment of service contracts.
These new procedures force a retailer who acts as the obligor 10 account for service
contracts one of two ways. First, the retailer may account for the income from a muiti-
year service contract in the first year, bur must spread the deduction for purchasing the

204 -8 South Manroe Streat, P.O. Box 11068, Tallahassee, Florida 32302-3068 + (904) 681-1058
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Chairman John Vasconcellos
August 17, 1993
Page Two

insurance over the life of the contract. Second, 2 retailer-obligor may spread both the
income and insurance deductions over the life of the contract, bur must pay additional
taxes for this privilege. A summary of these revenue procedures is attached to this lener
for your review,

The effect of this new LR.S. procedure, coupled with the reguirement in SB 798
that retailers be the obligor, is devastating 1o the consumer. Rerailers will have the
choice berween selling insured contracts which will significantly increase their taxes and
the cost of the service contract, or will choose to sell uninsured contracts backed oniv
by reserves held by the retailer. In the highly competitive retail marketplace, higher
product cost means less sales. For maay retailers, the sale of service contracts is the
difference between profitability and bankruptcy. Without our amendment, SB 798 will
actpally encourage retuilers to sell uninsured programs in California.

Leo's Stereo, Inc., Pacific Stereo, Inc., and the Crazy Eddie rerail chain are three
examples of the better known pninsured retail service coniract programs that left
countless thousands of California consumers with unpaid claims and worthless service
comracts when the retziler wemt bankrupt. Currently, there many other California
retailers in bankruprey, Florida, Oklahoma, and Connecticut all have laws that allow
service contract companies to serve as obligors on contracts. The California Assembly
should pass service contract regulatory legisiation that gncourages the sale of contracts
backed by insurance, not discourage the practice.

_ The S.CLC. has worked diligently for months with the Bureau of Electronic and
Appliance Repair and others 1o cratt this legislation. We look forward 1o working with

you and our local counsel, George R. Steffes, 10 enact meaningful legislation. Please feel
free to contact me if you have any questions.

Sincerely,

Fred Schaufeld
President

FS/kn

cc: Members, Assembly Ways and Means Comminee
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In Janmary 1992 the Imernal Revenue Service issued a Technical Advice
Memorandum #9218004 stating that an automobile ceuler, rather than an automobile
manufacturer, was the primary obligor on extended service contracts sold to automobile
purchasers. As a result, the dealer must report the entire consumer's payment as income
in the year received (the first year) but must now spread deductions for its payments for
insurance to the manufacturer over the life of the contract even though the entire
insurance payment is made in the first year. Prior to this ruling, the emtire insurance
deduction was taken in the first year of the contract.

For example, if a dealer sold a three-year exiended service contract 10 a consumer
for $200 and paid the manufacturer $150 for insurance 1o cover claims made under the
contract, the dealer must report $200 in income the first year and may only take a
deduction of $50 for the insurance expense in that first year. The dealer must pay taxes
on net income of $150 even though the dealer retains only 350 in commission after

pavment for the insurance.

After issuing the Technical Advice Memorandum, the service began applying its
roling when auditing automobile dealers that sell extended service contracts on
automobiles and has assessed tax liability, penaities and interest for past years. The
National Automobile Dealers Association and several administrators and insurers of
automobile extended service contracts began discussions with the LR.S, and the Treasury
Department regarding this tax treatment. These discussions led to two rulings by the
IRS. to gramt partial administrative relief . from the haish Technical Advisory
Memorandum issued in January 1992. This relief was contained in Internal Revenue
Service Advanced Revenue Procedures 92-97 and 92-98 relating to extended service
warranties and were issued on November 13, 1992.

These two revenue procedures extend new LR.S. policies regarding tax treatment
of extended service contracts to retailers of durable consumer goods which includes all
of your members that sell service contracts. Revenue Procedure 92-97 governs the timing
of deductions arrriburable to insurance costs in relation to service comracts. It ailows
1ax payers such as rerailers, manufacturers or wholesalers of consumer goods to change
to the accounting method prescribed originally for auto dealers in LR.S. Technical Advice
Memorandem 9218004 which was issued in January 1992, If a retailer elects to utlize
1his new tax treatment, it prevents the LR.S, from initiating an audit of prior years.

Revenue Procedure 9298 allows a retailer to partially escape the harsh tax
rreatment of Technical Advice Memorandum 9218004 by spreading both the insurance
deductions over the life of the contract and the gross income over the life of the
contract. However, the amount taken into income each year of the conrract must be
increased by an imputed income amount determined by applying a tax table found on
the atiached revenue procedure. The net effect of these procedures is to assure that
retailers that choose to utilize insured service contract programs are now paying more
taxes over the life of the contract and finding these products to be less profitable.
Moreover, the probelm is compounded as interest rates rise; as rates are now relatively
low, the full effect of this policy has not been felt by the industry.

ed by the CA 4th District Court of Appeal Division 2.
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MEMORANDUM

Date: 25=-Aug-1993 1l:4lam PDT
From: Lynelle Jolley
JOLLEY_ LY
Dept: sc22
Tel No:
TO: Claudia Peterson ( PETERSON_CL )

subject: sb 798 analysis

In anticipation of SB 798 (Rosenthal), re service contracts,
returning to the Senate floor, it may simplify matters for
you to know that the 8/16 amendments simply resolved
conflicts with other legislation, including conforming
language with some carjacking bills. The bill will probably
make a quick return trip to Sen. B&P first.

OTHER AMENDMENTE IN ASSEMBLY:
1) Sunset the bill's provisions (1/1/98).

evise penalty provisions for violations by a servic;)
C: contract selle © that minor, rirst-time infractions do not
Tesult in revokation of registration. This addressed

retailers' concerns.

3) Set 3 requirements to become registered--seller must meet
one of them: demonstrate a net worth greater than the sum of
revenues from service contracts in force; sell contracts
backed by insurer admitted to do business in CAlif; or
maintain reserve account equal to at least 25% of revenues
from contracts in force. :

arifi definitions of "service contract seller," and
service cbntract administrator," and specifically prohibitey§
administrators from being obligors on service contracts.

EUPPORT {(afo 8/24/93)

Dept. of Consumer Affairs

Dept. of Insurance

Calif. Retailers Assn. -

Natl. Assn. Retail Dealers of America
Calif. State Electronics Assn.
Circuit City

OPPOSITION (a/o 8/24/93)
Service Contract Industry Council

ed by the CA 4th District Court of Appeal Division 2.
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INTEROFFICE MEMORANDUM

Date: 27-Rug-1993 09:45am PDT
From: Lynelle Jolley
JOLLEY_LY@AI@SENATE
Dept: §C22
Tel No:
TO: MICHAEL MIILLER ( MIILLER_MI AT Al AT ACOMM )

Subject: SB 798
Michael,
Lynelle thought it would be useful for you to see the
attached memo because of its description of the latest
amendments.

Thanks, Sylvia M.

ed by the CA 4th District Court of Appeal Division 2.
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INTEROFFICE MEMORANDUM

Date: 26-Aug-1993 0B:54am PDT
From: Lynelle Jolley
JOLLEY_LYRAl@SENATE
Dept: SCc22
Tel No:
T0: Michael GomeZ ( GOMEZ_ MI@Al@SENATE )

Subject: sb 798

We took your suggestion and will go ahead and amend our
service contract bill on the Assembly floor. Hopefully
they’ll be back from Leg. Counsel before the Assy. adjourns

_today.

The amendments bascially clarify the distinction between
*service contract seller” and "service contract
administrator" in response to some legitimate questions
raised by the Good Guys (the electronics chain).

' Lynelle

ed by the CA 4th District Court of Appeal Division 2.
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,//// INTEROFFICE MEMORANDUM

Date: 26-Aug-1993 08:50am PDT
From: Lynelle Jolley

JOLLEY LYE@A1@SENATE
Dept: sCc22
Tel No:

T0: Claudia Peterson

Subject: more amendments to sb 798
Claudia,

Since e-mailing you yesterday, we have decided to do s

( PETERSON_CLEA1@SENATE )

onme

clarifying amendments to our service contract bill. The
amendments may be taken up on the ASSEMBLY floor today if

they’re back in time from Leg. Counsel.

These amendments do not change the substance of the bill

beyond what I explained in my e-mail to you yesterday.

They

only affect the timing of when they’ll reach the SENATE

floor.

Lynelle Jolley
445-7928
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. 1794.4 of the- C1v1l ‘Cede, and to amend: Section 6254 of the

AMENDED N ASSE\ABLY AUCUST T4 1992
~ AMENDEDIN ASSEMBLY. AUGUST 16: 1993
. AMENDED IN ASSEMBLY JULY 1, 1993
:-'-‘_;.AMENDED IN. S}:,NATE MAY.3, 1993
n 'MENDFD IT\J SENATE APR 1_4_27';; 1993

sENATE BILL

* Introduced by Senator Rosenthal .

_ An act to amend Sectlons 9830 98'%2 and 9847 cf, to amend .
- 'repeal;and add Sections 9848, 851 9853,-9860; 9863 and 9878 © . ..
of, to add and repeal Sections 146.5, 9830.5, 9832.5,79847.5;and
9862:5.0f; and to.add and repeal Article 4.5 (commenr‘mg with -
Section 9855) of Chapter 20-of Division 3.0f; the Business and
© Professions Code, to:amend, repeal, and add Sections.1791 and

. Government. Lode, relatmg to electromc and applmnce -
'fepa_lr ’ : : - . . : . . T

LEGxSLATI\I‘ C(JL\SELS “IGEQT e
. SB 798 as amended Bosenthdl I:ulectromc dl’ld 1pphdncc~
rep(ur service cotitractors. . . -
~ExistingJaw known as the E lect; omc and Apph nce, i{epw :
Dealer Regustmtxou Law requires a serviece dealer. ds defined. -
to register: with :the Bureau of Electromc and Appliance -
Repair, as specified.: : .
~ This bill ‘would: reqmre the' veg1stmtlon of xo-uce S
contractors, as‘'defined, and weuld prohibit a service contract .
~ seller, as defined, from issuing, selling, or offering for sale a
service contract-unless heor she’ (1) discloses certain financial-
. 1nforrnat10n {2) - -obtains a-service contract rmmbursmnonL
'. msurance pollr‘y, (3). sells service contracts w hich are

. 000067
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'SB 798 _2__;_:;_1‘ SR

o . admnmstered by a service contract admlmstrator as def“ ned A
R who has.obtained service vontract reimbursement insurance, -
W  or (4) maintains a soeczf ed funded escrow account. The bill -
— would ‘also prohlblt a“service contraci administrator from '
R admmlsterxng service contracts unless he or she has obtained
RN . a service contract - re1mbursement insurance poucy Among-
PR  other things, this bill wouid: requ1re the filing of the form of
g - -a service contract issued by a: service contractor prlor toits use
and would authorize the Direc:or of Consumer Affairs to
invalidate the registration: of a service contractor for: specnﬁed
reasons - ana to investigate . r*ompla.nts against ' a_ service
contractor. The bill would require a service contractor to pay.
various registration and renewal fees, as specxﬁed
 Existing law requiresa service dealer to pay a Spemﬁed ree
. for each place of business ‘operated-in-this state.
" This . bill would require a service dealer or a service _
“contractor who does not operatc a ' place of business in this
state, but who ‘engages in the electronic repair mdustry, the
appliance. repair mdustry, or sells ‘er issues , issues, or -
‘administers service .contracts in this state, to hold a valid
registration-and to pay required reglstratxon fees:. .
~Existing law’ permxts the sale of a serviece contract to a
* buyer, except- as specified, in addition to or in.lien of an"
‘express warranty ‘if-the contract fully - disclosés the terms,
.conditions, and exclusions of the contract a.nd the. contract
" contains specified’ 1nformat10n
This bill would require the contract to mcmde a statement‘
identifying the person who is ﬁnanmally and ]egallv obligated
to perform the services specified in the service contract,
SR including the name and address of that person. .
RN The bill would set forth grounds for various citations and - B

DAY administrative fines, as specified.

Tt The bill would also add, as an exception to the dl:,closure Bt
- provisions of the - California Public Records ‘Act, specified R

BN financial data-contained in applications for registration or = JggW

BN registration renewal as a service contractor or financial data
L regarding funded escrow accounts for service coniracts. L

o Various provisions of the bill would be opemtwe only until & ]

January 1, 1998, as: spec1ﬁed
E‘ustlng Iaw prowdes that any violation of the Electronic

000065
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and Apphance Repa;r Dealer Beglstratlon Law a

misdemeanor.

This bill wouldunpose state mandated local program bv o

creatmg new. crimes.

The Cahforma Constitution reqmres the state to relmburse .

local agermes and school d;strrcts for certain costs mandated.
by the’state. Statutory. provisions estabhsh procedures for

e --makmg that reimbursement.

~~ This bill would.provide thet no,,relmbursement is reqmred
-bv this act for a specificd reason. * -

Vote: majority. Appropnauon 10 Flscal commlttee yes .

State- mandated local program yes R
| The peop!e of the State of Ca]nforma do enaci as fo]’ows

SECTION 1. Sectron 1460 -s added to the Busmess -
_and Professmns Coae toread:

(c) is.an infraction subject to the procedures described in
Sections 19.6.and 19 7 of the Penal Code when elther of
“the followmg oceur:
(1A complamt or i wntten *1otrce to appear in court
pursuant to Chapter 5c(¢ommencing with Section 853.5)
10 of Title 3 of Part 2 of the Penal Codé is filed in court"
11 chargmg the offense as an infraction unless the
12 defendant, at'the Hime he cr she is arraigried, after being
12 advised of his .or.-her rights, elects te- have the case
14 ‘proceed asa: rmsdemeanor - '
"i3 . {2) The court, with the consent of: the defendant and

@@Qdm»mme;

.'1167_:the ‘prosecution, determines that the offense is an.

-17 infraction in ‘which event the case shall proceed as if the .

18 defendant has been arraigned on an infraction complaint.’

19 {(b):Subdivisien {a) does not apply to aviclation of the

20 '-(,ode sectlons listed in subdivision (¢) if the defendant has ‘-

21 had his or her license, reglstratu,n or cert1f1cate‘
29 prevrouslv revoked or suspended ‘

23 " (c) The: following  sections requrre re'gistratron

24 licensure, certification, or other authorization in order to

25 engage in ceriain busmesses or professions reguiated by

S4 140
000066
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14635, (a) NotW1thstandmg any other prov1sron “of 3
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rwholesale pnce to the reta1l seller of less than ﬂfty dollars B

(850).

1998, and as of that date is repealed, unless a later enacted

1791l‘ As used in thls chapter

include new and used assistive devices sold at'retail.”
who buys consumer goods from a person engaged.in the

business of nanufacturmg, distributing, or. selhng such

association, or. other 1egal entlty whrch engages in any
such busmess

(c) Clothmg ‘means. any weanng apparel worn for'-
- any purpose, mcludmg under and outer garments, shoes,

and accessories composed primarily of woven material,

“natural or synthetlc yarn ﬁber or leat‘rer or srrmlar'

"abnc L
“(dy “Consumables ‘means. ‘any product Wthh
intended for' consumption by individuals, or use b}

" individuals “for purposes ‘of -personal care or in the
performance of services ordinarily rendered within the
- household, and whichusually is consumed or expended in

the course of such consumption or use.
‘(). “Distributor” means any individual, partners‘np _

corporation; association, or other legal relationship-which

_ustands between the manufacturer and the retail seller in
purchases, con51gnments or contracts for sale of

consumer goods. .
() Independent repair or- service facility” ‘or

' mdependent service dealer” means any individual,
‘partnershlp, corporat1on association, or other legal

000067

This section shall remain in effect nnly untl ]anuarv Lo

statute, which.is enacted before ]anuary 1, 1998 deletes ’ S

or extends that'date. o
SEC. 12. 5 Sectlon 1791 1s added to the Cwﬂ Code, to e

‘read: . T

(a) “‘Consumer goods™means any new product or part .
thereof that is used, bought, orleased for use primarily for .. -
personal, family, or household purposes, -except for
clothing and -consumables.” “‘Consumer ~goods” shall o

(b) “Buyer” or “retail buyer” means any- individual

goods at’ retml As used in-this subdivision, *‘person™
means  any - -individual, partnershlp, corporatron .

MJN/800
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entltv not an emplovee or sub51dlary of a manufacturer R

-~ or d1str1butor which engages in‘the busmess of serv1c:ng
“and repalrlng consumer goods. .

(g): "Lease”. means any . contract for the lease or

':-barlment for the use of consumer goods by an individual,
; for_ a term exceedmg four months pnmanly for personal
'-‘_that the lessee bears the I'lSl( of the consumer goods
-deprec1at10n L L _
~ (h) “Leéssee™ - means an - 1nc11v1dual who ‘leases.‘

' consumer goods under a lease. ' S
(i) “Lessor” means a person who regularlv leases-
: consumer goods under a lease. SR -
{.(j) “Manufacturer” ~ means any’ 1nd1v1dual -
*~partnersh1p, corporatlon ‘association, -or. other. legal

> - relationship which- manufactures assembles or producesi R

“ ,'-consurner goods. - . -
(k). :“Place of busmess rneans , for the purposes of any_

19 retail seller that sells' consumer goods by catalog: or- mall

- order, the’ d1stnbut10n_ point for such goods. -
© (1) “Retail seller,” “seller,” or “retailer” rneans any" E
individual, partnershlp, corporatlon ‘association, or other-

3 legal relatxonshlp which engages in the business of selhng o

or leasmg consummer goods'to retail buyers.
. (m) “Return to the retail “seller™ means for. the
- purposes of any. tetail seller that sells consumer goods by
*.catalog or miail order, the- reta1l seller s place of busmess
-as-defined in subdstron (k).

(n)- “Sale” ‘means" (1) the passmg of t1tle from the
seller to the buyer for a pnce -or (2\ a con51g11ment for
sale. '

~ perform, . .over-a fn{ed period of time or for a spemf]ed _
durstion, serwces relating to the-maintenance or repair - -

L]

of @ consumer product, except that this term does not
include a policy of automobile insurance, -as defmed in
~ ‘Section 116 of the Insurance Code. :

" (p) “Assistive . device”-. means .any instrument
_apparatus, or-contrivance, 1ncludmg Aany component or
‘part thereof or accessory thereto, \sh_xch is. used or

000068
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incurred because. this act creates a new crime or . .
infraction, cmnges the definition of a crime or infraction, .
_changes - the penalty for a.crime -or infraction, or
eliminatesa crime or mfractmn Noththstandmg Section
17580 of - the - Government Code, unless  otherwise

specified in thisact. the provisions of this act shall become

operative on ‘the same. date that the act takes effect"

pursuant to. the Ca.luorma Constltutlon

000069 | -
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SENATE THIRD READING
SB 798 (Resenthal) - As Amended: August 30, 1993
SENATE VOTE: 22-5

ASSEMBLY ACTIONS:
COMMITTEE CONPRO VOTE__9-1  COMMITTEE W. & M. VOTE_19-0

Ayeé: Areias, Bronshvag, Caldera,
Eastin, Honeycutt, Knight,
Martinez, Sher, Speier

Nays: Weggeland
DIGEST
Existing Taw:

1) Provides for the licensing and regulation of various professions, vocations
and providers of services to the public by the Department of Consumer
Affairs (DCA). MWithin the DCA the Bureau of Electronic and Appliance
Repair (BEAR) is responsible for the regulation of the electronic repair
and appliance repair industries by providing for the registration
(licensing)} of 8,358 individual service dealers and service-dealer
businesses.

2) Defines, under provisions of the Song-Beverly Consumer Warranty Act, a
“service contract" as a contract in writing to perform, over a fixed period
of time or for a specified duration, services relating to the maintenance
or repair of a consumer product, except a policy of automotive insurance
(Civil Code Section 1791 et seq.). The Act also requires motor vehicle,

. home appliance or home electronic product service contracts to meet certainO
standards for content, disclosure, refunds and cancellation. Service
contracts are applicable to items, costs and time periods not covered by
express warranties.

f Appeal Division 2.

3) Provides that if a home appliance or home electronic contract is canceled
within 30 days after receipt of the contract, buyers are entitled to full
refunds or are entitled to pro-rata refunds for cancellations within the
first 30 days after cancellation.

This bill:

1) Creates a regulatory program for the registration of sellers of service
contracts-that would cover the repair of home electronics and appliances.
This program would cover retailers, manufactures, and administrators who
jssue service contracts.

ed by the CA 4th District Court
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SB 798

2) Requires registrants to-pay fees which would fund the administration of the
program.

EISCAL EFFECT

Unknown. According to Ways and Means Committee analysis, estimated
registration fees collected from service contractors would pay for
administrative and enforcement costs. Contains a crimes and infractions
disclaimer, making local costs non-reimbursable.

COMMENTS

Service contracts are typically provided for stereo and video equipment,
kitchen appliances, and other electronic products. They are generally
purchased at the time of sale of the product and become effective immediately
upon their purchase. However, the product may be already covered, to some
extent, for the same service by a manufacturer’s or seller’s warranty. In
addition, consumers who have purchased service contracts from subsequently
bankrupt appliance and electronic retailers have no protection or recourse in
identifying the party who is financially responsible for the performance of the
purchased service contract, a

The DCA states that currently, only 50% of consumers who purchase service
contracts have recourse for addressing complaints arising from violations of
the Song-Beverly Act. The department further states that no state or federal
law requires service contractors to disclose to consumers the party who is
financially responsible for the performance of the contracts.

The San Francisco Chronicle (May 17, 1993) states that Californians spend
approximately $500 million annually on these types of service warranties.
Nationwide, estimates show that more than $5 billion is spent annually on these
extended warranties and service contracts. Consumers Union states that the
price of these extended warranties is generally 10% - 12% of the item’s
purchase price. Consumers Union also states that it is often cheaper for
consumers to maintain their own repair fund in an interest-bearing account.

Consumer Reports (January, 1991) states that retailers rarely advertise their
extended warranties. They count on the consumer buying a warranty as an
afterthought, and the price is often whatever the salesperson thinks that a
particular customer might agree to pay. Additionally, credit card companies
frequently cover extended warranties on credit card purchases.

The Attorney General recently investigated a Sacramento stereo shop who
provided service contracts through a New York company. The Attorney General
determined that since both companies had filed bankruptcy petitions, there
appeared to be no point in filing an action. However, the Attorney General
stated that this may give further reason for legisiation regarding service
contracts.

Please refer to the policy committee analysis for a detailed discussion of the
provisions of this bill.

FN 004219 O

Michael Miiller SB 798 gg
324-7440 Page 2 —
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TO

Subject:

MEMORANDTUM

Date: 31-Aug-1993 05:43pm PDT
From: Lynelle Jolley
JOLLEY_LY
Dept: sC22
Tel No:
Claudia Peterson ( PETERSON_CL )

more on SB 798

I just noticed that gquestion #6 on the Q&A attached to the SB
798 statement was pegged to the previous version of the bill.
It describes "the latest amendments"
to carjacking bills. Actu
amendments (8/30) clarify some definitions and apply previous
amendments to parallel provisions in the Civil Code (previous
amends dealt with the B&P code, but we should've made the
same changes in the Civil Code).

Lynelle

. 000072

0079
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that will be restored after the sunset. Those sections
appear in the bill as new, even though they really aren't.]

ed by the CA 4th District Court of Appeal Division 2.
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QUESTIONS AND ANSWERS ON SB 798

1) WHAT ABOUT THE COST? '
PROGRAM IS FUNDED BY REGISTRATION FEES. ANNUAL FEE IS $60 PER
LOCATION (WHERE CONTRACTS ARE SOLD). THERE'S A SCALE OF FEES FOR
PLACES THAT ALSC ARE REGISTERED AS SERVICE DEALERS. THE INDUSTRY
SUPPORTS THE FEES IN THIS BILL,.

2) WHAT ARE THE FINANCIAL TESTS8 TO BE REGISTERED?

RETATILERS_AND MANUFACTURERS WOULD HAVE TO MEET ONE OF THE
FOLLOWING (AND VERIFY ANNUALLY UPON RENEWAL) :

a) Have a net worth that at least exceeds the revenues
from service contracts (as reflected by their 10-k report
filed with the SEC)

b) Maintain an escrow account to pay claims (at least 25%
of service contract revenues must go into this account).

c)} Cover contracts with an insurance policy, or have
contracts administered by a 3rd party who's insured.

THIRD-PARTY ADMINISTRATORS WOULD HAVE TO HAVE INSURANCE.

3) WHAT ARE THE DISCLOSURE REQUIREMENTS?
THE CONTRACT MUST DISCLOSE TO THE CONSUMER THE NAME AND ADDRESS
OF THE PARTY FINANCIALLY RESPONSIBLE FOR FULFILLING ITS TERMS.

4) IS8 THERE ANY OPPOSITION?

THE SERVICE CONTRACT INDUSTRY COUNCIL (S.C.I.C.), WHICH
REPRESENTS A SMALL MINORITY OF SERVICE CONTRACT ADMINSTRATORS.
THE BILL PROHIBITS ADMINISTRATORS FROM BEING THE OBLIGOR OF A
SERVICE CONTRACT —-- SCIC WANTS THAT PROHIBITION REMCVED.
HOWEVER, IF THEY WERE TO BECOME AN OBLIGOR, THEY WOULD BE A DE
FACTO INSURER UNDER LONGSTANDING STATUTCRY AND CASE LAW. SB 798
IS NOT INTENDED TO REVERSE THIS FIELD OF LAW, AND THEIR
AMENDMENTS HAVE BEEN REJECTED.

OTHER SERVICE CONTRACT ADMINISTRATORS WHO ARE NOT MEMBERS OF THE
S.C.I.C. DISAGREE WITH S5.C.I.C.'S POSITION.

5) WHERE ARE CONSUMER GROUPS ON THIS BILL?

NEUTRAL, SINCE THEY DON'T THINK SERVICE CONTRACTS ARE A GOOD
BARGAIN FOR CONSUMERS. HOWEVER, THEY HAVE INDICATED THAT THE
BILL MOVES IN THE RIGHT DIRECTION BY REGULATING THEIR SALES.

6) /WHAT DID THE LATE ENDM DO?
RESOLVED CONFLICT TH HEB~LEG IO INCLUDIRIG OBMING
LA AGE-XT0 SOM ARJACKI BILLS.

7) I8 THERE A SUNSET?
YES. JANUARY 1, 1998, WHICH CAN BE EXTENDED IF THE PROGRAM IS
RUNNING WELL AND IS EFFECTIVELY PROTECTING CONSUMERS.

>
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MEMORANDTUM

Date: 31i-Aug-1993 05:39pm PDT

From: Lynelle Jolley
JOLLEY_LY
Dept: ~ SC22
Tel No:
TO: Claudia Peterson ( PETERSON_CL )

Subject: sb 798 statement

This is the statement used on the Assembly floor, which I
will probably give Hersh to use for the Senate, along with
the Q&A. I'm faxing the SCIC letter separately.

Please let me know if you have any questions.

Lynelle
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STATEMENT ON 8B 798 RE SERVICE CONTRACTS
ASSEMBELY FLOOR

SB 798 ADDRESSES THE PROBLEM OF COMPANIES THAT SELL SERVICE
CONTRACTS ON ELECTRONIC EQUIPMENT AND HOME APPLIANCES AND THEN GO
OUT OF BUSINESS. THE CONSUMER IS LEFT HOLDING A WORTHLESS
CONTRACT AND MAY ALSO BE STUCKVWITH A REPAIR BILL IF THE PRODUCT

ACTUALLY BREAKS DOWN.

THIS IS NOT AN UNCOMMON OCCURRENCE IN THE HIGHLY COMPETITIVE
ELECTRONICS AND APPLIANCE MARKET, AND IT'S A CAUSE FCR CONCERN

NOT ONLY TO CONSUMERS BUT ALSC TO REPUTABLE SELLERS OF SERVICE
CONTRACTS.  SB 798, WHICH RESULTED FROM MORE THAN A YEAR OF
NEGOTIATIONS WITH THE INDUSTRY, TAKES THE APPROACH THAT FRAUDULENT

AND UNDERFUNDED CCMPANIES SHOULD NOT BE ALLOWED TO SELL SERVICE

CONTRACTS.

SB 798 WOULD REQUIRE SELLERS AND ADMINISTRATORS OF SERVICE
CONTRACTS TO BE REGISTERED, AND IT SETS OUT CERTAIN FINANCIAL
CRITERIA THEY MUST MEET. THERE ALSO ARE DISCLOSURE REQUIREMENTS
AND PENALTIES FOR VIOLATIONS, RANGING FROM REVOCATION OF

REGISTRATION TC ADMINISTRATIVE FINES.

THE BILL'S SUPPORTERS INCLUDE THE DEPARTMENT OF CONSUMER AFFAIRS,
DEPARTMENT OF INSURANCE, CALIFORNIA RETAILERS ASSOCIATION,
NATIONAL ASSOCIATION OF RETAIL DEALERS OF AMERICA, CALIFORNIA

STATE ELECTRONICS ASSOCIATION, AND CIRCUIT CITY.

SB 798 HAS RECEIVED STRONG BIPARTISAN SUPPORT AND I URGE AN AYE

VOTE.
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STATEMENT ON SB 798 RE SERVICE CONTRACTS
ASSEMBLY FLOOR

SB 798 ADDRESSES THE PROBLEM OF COMPANIES THAT SELL SERVICE
CONTRACTS ON ELECTRONIC EQUIPMENT AND HOME APPLIANCES AND THEN GO
OUT OF BUSINESS. THE CONSUMER IS LEFT HOLDING A WORTHLESS
CONTRACT AND MAY ALSO BE STUCK WITH A REPAIR BILL IF THE PRODUCT

ACTUALLY BREAKS DOWN.

THIS IS NOT AN UNCOMMON OCCURRENCE IN THE HIGHLY COMPETITIVﬁ
ELECTRONICS AND APPLIANCE MARKET, AND IT'S A CAUSE FOR CONCERN

NOT ONLY TO CONSUMERS BUT ALSO TO REPUTABLE SELLERSAOF SERVICE
CONTRACTS. SB 798, WHICH RESULTED FROM MORE THAN A YEAR OF
NEGOTIATIONS WITH THE INDUSTRY, TAKES THE APPROACH THAT FRAUDULENT

AND UNDERFUNDED COMPANIES SHOULD NOT BE ALLOWED TO SELL SERVICE

CONTRACTS.

SB 798 WOULD REQUIRE SELLERS AND ADMINISTRATORS OF SERVICE
CONTRACTS TO BE REGISTERED, AND IT SETS OUT CERTAIN FINANCIAL
CRITERIA THEY MUST MEET. THERE ALSO ARE DISCLOSURE REQUIREMENTS
AND PENALTIES FOR VIOLATIONS, RANGING FROM REVOCATION OF

REGISTRATION TO ADMINISTRATIVE FINES.

THE BILL'S SUPPORTERS INCLUDE THE DEPARTMENT OF CONSUMER AFFAIRS,
DEPARTMENT OF INSURANCE, CALIFORNIA RETAILERS ASSOCIATION,

NATIONAL ASSOCIATION OF RETAIL DEALERS OF AMERICA, CALIFORNIA

ed by the CA 4thDistrict Court of Appeal Division 2.

STATE ELECTRONICS ASSOCIATION, AND CIRCUIT CITY.

[R—

SB 798 HAS RECEIVED STRONG BIPARTISAN SUPPORT AND I URGE AN AYE

VOTE.
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STATEMENT ON SB 798 RE SERVICE CONTRACTS
SENATE FLOOR

THIS BILL WOULD CREATE A REGISTRATION PROGRAM FOR SELLERS AND
ADMINISTRATORS OF SERVICE CONTRACTS ON APPLIANCES AND ELECTRONIC
PRODUCTS. IT'S THE PRODUCT OF OVER A YEAR'S WORTH OF NEGOTIATIONS
WITH THE INDUSTRY AND THE DEPT. OF CONSUMER AFFAIRS IN WHICH THE
PROBLEM OF FRAUDULENT AND UNDERFUNDED COMPANIES SELLING SERVICE

CONTRACTS WAS ADDRESSED.

THE AMENDMENTS TAKEN IN THE ASSEMBLY SET SPECIFIC FINANCIAL
STANDARDS TO BE REGISTERED AND ADDED A 4~YEAR SUNSET. IN
ADDITION, THE RETAILERS' CONCERNS ABOUT THE PENALTY PROVISIONS
WERE ADDRESSED SO THAT MINOR, FIRST-TIME INFRACTIONS WOULD NOT

RESULT IN THE REVOCATION OF THEIR REGISTRATION.
THE BILL'S SUPPORTED BY THE DEPARTMENT OF CONSUMER AFFAIRS,
DEPARTMENT OF INSURANCE, CALIFORNIA RETAILERS ASSOCIATION,

NATIONAL ASSOCIATION OF RETAIL DEALERS OF AMERICA, CALIFORNIA

STATE ELECTRONICS ASSOCIATION, AND CIRCUIT CITY.

IT HAS RECEIVED STRONG BIPARTISAN SUPPORT AND I URGE AN AYE VOTE.
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8B 798 (ROSENTHAL) BILL SUMMARY

BILL PURPOSE:

To require sellers and administrators of service contracts for
home appliances and electronic equipment to meet specified
standards, which are intended to stop the growing problem of
companies that sell service contracts but fail to carry out
the contract's obligations to the ceonsunmer.

REQUIREMENTS ON BELLERS:

To sell service contracts in this state, a company must meet
one of the following requirements: 1) Have a net worth that
exceeds income from the sale of service contracts in force;

2) Hold at least 25% of service contract revenue in a separate
account available to pay claims; 3) Insure service contracts
with an insurer admitted to do business in California; or

4) Sell service contracts administered by a third-party that
insures the contracts with a California-admitted insurer.

REQUIREMENTS ON ADMINISTRATORS:

Companies cannot administer service contracts on behalf of a
seller unless those service contracts are backed by an insurer
admitted to do business in California. Administrators are
prohibited from being the obligor on a service contract.

REGISTRATION PROGRAM:

The Bureau of Electronic and Appliance Repair will implement a
registration program for service contractors and investigate
consumer complaints. It shall be unlawful to sell or adminis-
ter service contracts in California without being registered.
At the time of registration and annual renewal, fees must be
paid and specified documentation that shows compliance with
one of the requirements above must be submitted to the Bureau.

OTHER PROVIEBIONS:

® Service contracts must identify the party financially and
legally responsible for fulfilling the contract's terms.

e The Bureau is granted expanded authority to enforce
existing law governing the terms of service contracts and
the consumer information they must contain.

® Service contract forms must be submitted to the Bureau
prior to use.

e The bill's provisions sunset on January 1, 1998.

PENALTIES:
Registration will be revoked or administrative citations/fines

imposed for violations of the requirements above or of any
other legal requirements that apply to service contracts.
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UNFINISHED BUSINESS

—— ——
SENATE RULES COMMITTEE Bl No. SB 798
Office of Author: Rosenthal (D)
Senate Floor Analyses Amended: 8/30,/93
1020 N Street, Suite 524
445-6614 Vote Required: 21
L_ntaanmhweVows:‘ Senate Floor Vote: _P- 1634 6/10/93
: Senate Bill 798—An act to amend Sections 146, 9830, 9832, 9847,
9849, 9851, 9853, 9860, 9862, 9863, and 9873 of, to add Article 4.5
é ornrnencmg with Section 9855) to Chapter 20 ‘of Division 3 of, the
usiness and Professions Code, and to amend Sections 1791 and
1794.4 of the'Civil Code, relating to electronic and appliance repair.
Craven PLACED Bill read third time and presented by Senator Rosenthal.
 areens (v ON FILE .
ALl : PURSUANT Aokl Cal
felley T0 SENATE The roll was called and the bill was passed by the followmg vote:
[\aTks AYES (22)—Senators Ayala, Beverly, twn%]i
NcCorauodale v RULE 28.8  pDeddeh, Dills, Greene, Hayden, Hughes, Johnston, Killea, Ko
204408 'r\‘i’é] ~ Imkyer, Maddy, Marks, Morgan, Petris, Roberti, Rosen
YT IY YR Thom m, Torres, and Watson.
(5)—Senators Hurtt, Kelley, Leonard, Rogers, and
I — 715 Bxll ordered transmitted to the Assembly.

Assembly Floor Vote: 58-14, 8/31/93

SUBJECT: Electronic and appliance repair: service contractors

SOURCE: Author

ppeal Divisi bN 2.

DIGEST: This bill requires the Bureau of Electronic and Appliance Repair to creige
a new program to register and regulate sellers of service contracts. This bill algo
prohibits a service contract seller from issuing, selling or offering for sale a
service contract unless he or she fulfills certain financial conditions and

disclosures as specified. This bill provides for the payment of registration fees
for service contractors and makes various provisions operative until January 1, 1

o

tesemblv Amendments:

strict @ourt )

1. Prohibit a service contract seller from selling or offering a service contrac
' unless they (a) disclose certain financial information, (b) obtain an insuran
policy on the service contract, (c¢) sell service contracts administered by aniS
insured service contract administrator, or (d) maintain a funded escrow account,
as specified.

CA#th

2. Establish an exemption to the California Public Records Act for the finam:ialg
disclosures it requires.

ed by t

3. Make various provisions operative until January 1, 1998.

4. Revise penalty provisions for violations by a service contract seller.
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SB_ 798
Page 2

5. Clarify definitions of “service contract seller”, and ~service contract
administrater”, and specifically prohibit administrators from being obligors on

service contracts.

ANALYSIS: Existing law provides for the licensing and regulation of various
professions, vocations and providers of services te the public by the Department of
Consumer Affairs (DCA). Existing law creates within the DCA the Bureau of Electronic
and Appliance Repair (BEAR) which is responsible for the regulation of the electronic
repair and appliance repair industries by providing for the registration (licensing)
of 8,358 individual service dealers and service dealer businesses.

Existing provisions of the Song-Beverly Consumer Warranty Act, define a “service
contract” as a contract in writing to perform, over a fixed period of time or for a
specified duration, services relating to the maintenance or repair of a consumer
product, except a policy of automotive insurance. (Civil Code Section 1791 et seq.)
The Act also requires motor vehicle, home appliance or home electronic product
service contracts to meet certain standards for content, disclosure, refunds, and
cancellation. Service contracts are applicable to items, costs and time periods not

covered by express warranties.

Existing law provides that if a home appliance or home electronic contract is
canceled within 30 days after receipt of the contract, buyers are entitled to full
reéfunds or are entitled to pro-rata refunds for cancellations within the first 30

days after cancellation.

This bill provides for the regulation of service contractors by BEAR and for the
payment of registration fees by service contractors.

ivision 2.

The bill defines “service contract administrator”, “service contract seller”, serviye
concract holder”, “service contractor”, “service contract reimbursement insurance

policy”, and “service contract”.

The bill prohibits a service contract seller from selling or offering a service
contract unless they (1) disclose certain financial informationm, (2) obtain an
insurance policy on the service contract, (3) sell service contracts administered &9
an insured service contract administrator, or (4) maintain a funded escrow accounti

f Appeal

The bill provides that a service contractor who does not operate a place of busin
in *hisg state but who sells, issues or administers service contracts in this state.is
subject to licensure and shall pay the required license fees as if he or she had
place of business in this state.

The bill sets forth grounds for various citations and administrative fines.

The bill requires the contract to disclose the name and address of the party
financially responsible for fulfilling its terms.

The bill prohibits administrators from being obligors on service contracts.

The bill establishes an exemption to the Califormia Public Records Act for the
financial disclosures it requires.

ed by the CA 4th Distric

The bill makes various provisions operative until January 1, 1998.
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SB 798
Page 3

Comment

Service contracts are typically provided for stereo and video equipment, kitchen
appliances, and other electronic products. They are generally purchased at the time
of sale of the product and become effective immediately upon their purchase.

However, the product may be already covered, to some extent, for the same service by
a manufacturer’s or seller’s warranty. In addition, consumers who have purchased
service contracts from subsequently bankrupt appliance and electronic retailers have
no protection or recourse in identifying the party who is financially responsible for
the performance of the purchased service contract.

The DCA states that currently, only 50% of consumers who purchase service contracts
have recourse for addressing complaints arising from violations of the Song-Beverly
Act, The department further states that no state or federal law requires service
contractors to disclose to consumers the party who is financially responsible for the
performance of the contracts.

The San Francisco Chrenicle (May 17, 1993) states that Califeornians spend
approximately $500 million annually on these types of service warranties. Nationwide,
estimates show that more than $5 billion is spent annually on these extended
warranties and service contracts. Consumers Union states that the price of these
extended warranties is generally 10% - 12% of the item’s purchase price. Congumers
lnion also states that it is often cheaper for consumers to maintain their own repair
fund in an interest-bearing account.

Consumer Reperts (January, 1991) states that retailers rarely advertise their
extended warranties, They count on the.consumer buying a warranty as an
afterthought, and the price is often whatever the salesperson thinks that a
particular customer might agree to pay. Additionally, credit card companies
frequently cover extended warranties on credit card purchases.

Division 2.

The Attorney General recently investigated a Sacramento stereo shop who provided EE
service contracts through a New York company. The Attorney General determined thgl
since both companies had filed bankruptey petitions, there appeared to be no poinglin
filing an action. However, the Attorney General stated that this may give furtheiE

reason for legislation regarding service contracts. S
c
Prior legislation >
S
B 2785 {Moore - Chapter 1047, Statutes of 1985) authorized the sale of service _

contracts covering motor vehicles as long as the contracts disclose the terms, o
conditions and exclusions as well as the buyer’s cancellation and refund rights.jz?ﬁ
2285 provided that service contracts be made available for inspection by the buy
before purchase and be delivered to the buyer within 60 days of purchase. The b
also mandated buyer refund rights as a result of a contract cancellation.

4th

AB 4570 (Duplissea - Chapter 582, Statutes of 1988) extended the provisions of AR
2285 (Moore) to include service contracts sold on a home appliance or home electkonic
product to make certain disclosures and to contain specific information.

AB 4468 (Elder) was vetoed in 1988 and would have required any 3rd-party
administrators providing a service contract for consumer goods, other than motor
vehicles. to obtain a service contract reimbursement policy of insurance coverag
from a liability insurer admitted to do business in this state in an amount
sufficient to indemnify the purchase of the service contract for any foreseeable
losses under the service contract. 000082
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SB_798
Page 4

AB 2226 (Epple) was vetoed in 1990 and would have prohihitéd service contracts from
duplicating express warranty coverages ou home appliances and hLiome e¢lectronic

products.

M

SE 2086 (Rosenthal) failed passage in 1990 and would have required service contracts
to contain information relating to the protection of the buyer from loss in the event
of bankruptcy or insolvency of the service contract seller.

[

AB 3374 (Epple) was vetoed in 1992 and would have provided for a comprehensive scheme
for the regulation of motor vehicle service contract administrators subject to the
jurisdiction of and regulation by the Insurance Commissioner. The Governor’s veto

message of AB 3374 stated:

“The department of insurance does not have the experience to carry out the
jnereased enforcement burden contemplated by this bill. Moreover, I believe that
enforcement of these contracts is best carried out by the Department of Consumer
Affairs, which has expertise in the auto repair field which is not matched by the
Department of Insurance...”

4]

FIscal EFFECT: Appropriation: No Fiscal Committee: Yes Local: Yes

e

According to the Assembly Ways and Means Committee analysis, estimated registration
fees collected from service contractors would pay for administrative and enforcement
costs. Contains a crimes and infractions disclaimer, making local costs

non-reimbursable.

[

SUPPORT: (Verified 8/31/93)

Department of Consumer Affairs

Department of Insurance

California Retailers Association

National Association of Retail Dealers of America
California State Electronics Association

Circuit City
OPPOSITION: (Verified 8/31/93)

Ser—~ice Contract Industry Council

[

istrict Court of Appeal Division 2
M

ARGUMENTS IN SUPPORT: According to the Department of Consumer Affairs:
Currently, only 50 percent of consumers who purchase service contracts have reco&Eh
for addressing complaints arising from violations of the Song-Beverly Act.

4th

)

Currently, nothing requires service contractors to disclose to consumers the pargy
who is financially responsible for the performance of the contracts.

Q
SB 798 would ensure that a consumer is informed, and has recourse if the serviceS

contractor fails to comply with the terms of the service for all obligations and >
liabilities they incur. o)

C

ARGUMENTS IN OPPOSITION: THE Service Contract Industry Council opposes this bill>
unless amended to allow administrators to serve as the obligor on service contrad&s
they market to consumers, if the administrator purchased insurance for 100 perceég of
their liability on contracts from an A-rated insurer with a minimum of $100 millfﬁn

000083 CONTINUED T
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in surplus.

They state that a consumer purchasin
property and casualty insurer is far better

SB_798
Page 5

contract backed only by reserves held by a manufacturer or a retailer,

ASSEMBLY FLOOR VOTE:

MOTION:

Aguiar
Areias
Bornstein
Brulte
Campbell
Cortese
Frazee
Hannigan
Horcher

N

Klehs
Martinez
O'Connell
Rainey
Speier

Vasconcellos

&ndal
Haynes
Morrow
Weggeland

(AYES

SB 798 ROSENTHAL THIRD READING BY SPEIER

S8, NOES 14.) (PASS)

AYES

LA 2
Allen Alpert
Baca Bates
Bowler Bronshvag
Burton Bustamante
Cannella Connolly
Costa Epple
Barbara Friedman Terry Friedman
Harvey Hauser
Isenberg Karnette
Knight Lee
McDonald Moore
Peace Polanco
Richter Sher
Statham Tucker
Willie Brown

NOES

Xk KK
Bowen Ferguson
Hoge Jones
Nolan Pringle
Woodruff

CP:1m 9/1/93 Senate Floor Analyses

e

g a8 contract insured by a licensed
protected than a consumer purchasing a

Archie-Hudson

Boland

Valerie Brown

Caldera
Conroy
Escutia
Gotch
Honeycutt
Katz

Margolin
Mountioy
Quackenbush
Solis
Umberg

Goldsmith
Knowles
Seastrand
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QUESTIONS AND ANSWERS ON SB 798

1) WHAT ABOUT .THE COST?

PROGRAM IS FUNDED BY REGISTRATION FEES. ANNUAL FEE IS $60 PER
LOCATION (WHERE CONTRACTS ARE SOLD). THERE'S A SCALE OF FEES FOR
PLACES THAT ALSO ARE REGISTERED AS SERVICE DEALERS. THE INBDUSTRY

SUPPORTS THE FEES IN THIS BILL.

2} WHAT ARE THE FINANCIAL TESTS TO BE REGISTERED?

RETAILERS AND MANUFACTURERS WOULD HAVE TO MEET ONE OF THE
FOLLOWING (AND VERIFY ANNUALLY UPON RENEWAL):

a) Have a net worth that at least exceeds the revenues
from service contracts (as reflected by their 10-k report
filed with the SEC)

b) Maintain an escrow account to pay claims (at least 25%
of service contract revenues must go into this account).

¢) Cover contracts with an insurance policy, or have
contracts administered by a 3rd party who's insured.

THIRD-PARTY ADMINISTRATORS WOULD HAVE TO HAVE INSURANCE.

.3) WHAT ARE THE DISCLOSURE REQUIREMENTS?
THE CONTRACT MUST DISCLOSE TO THE CONSUMER THE NAME AND ADDRESS
OF THE PARTY FINANCIALLY RESPONSIBLE FOR FULFILLING ITS TERMS.

4) IS THERE ANY OPPOSITION?

THE SERVICE CONTRACT INDUSTRY COUNCIL (S.C.I.C.), WHICH
REPRESENTS A SMALL MINORITY OF SERVICE CONTRACT ADMINSTRATORS.
THE BILL PROHIBITS ADMINISTRATORS FROM BEING THE OBLIGOR OF A
SERVICE CONTRACT -~ SCIC WANTS THAT PROHIBITION REMOVED.
HOWEVER, IF THEY WERE TO BECOME AN OBLIGOR, THEY WOULD BE A DE
FACTO INSURER UNDER LONGSTANDING STATUTORY AND CASE LAW. &SB 798
IS NOT INTENDED TO REVERSE THIS FIELD OF LAW, AND THEIR
AMENDMENTS HAVE BEEN REJECTED.

OTHER SERVICE CONTRACT ADMINISTRATORS WHO ARE NOT MEMBERS OF THE
S.C.I.C. DISAGREE WITH S.C.I.C.'S POSITION.

5) WHERE ARE CONSUMER GROUPS ON THIS BILL?

NEUTRAL, SINCE THEY DON'T THINK SERVICE CONTRACTS ARE A GOOD
BARGAIN FOR CONSUMERS. HOWEVER, THEY HAVE INDICATED THAT THE
BILL MOVES IN THE RIGHT DIRECTION BY REGULATING THEIR SALES.

€) WHAT DID THE LATEST AMENDMENTS DO?
RESOLVED CONFLICT WITH OTHER LEGISLATION, INCLUDING CONFORMING
LANGUAGE TO SOME CARJACKING BILLS.

7) I8 THERE A SUNSET?

YES. JANUARY 1, 1998, WHICH CAN BE EXTENDED IF THE PROGRAM IS
RUNNING WELL AND IS EFFECTIVELY PROTECTING CONSUMERS.
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In Case You're Asked --

The groups who've been working with us on this bill (retailers,
manufacturers, service contract industry) have not yet sent us
their support letters since they're waiting for it to be amended
in the Assembly. If our agreement breaks down, you will not

proceed with this bill.

Consumers Union has not taken a formal position, but have
indicated to you that this bill will improve'matters for those

consumers who still choose to buy service contracts.

[(The Dept. of Consumer Affairs has been the key party in the

drafting of this bill, with input from the Dept. of Insurance.)

More specifics of bill ~--

THE PROGRAM WOULD BE FUNDED BY REGISTRATION FEES, SO THERE'S NO

COST TO THE STATE. THE RETAILING AND SERVICE CONTRACT INDUSTRY

-IS FULLY BEHIND THIS EFFORT. THERE IS A GROWING AWARENESS AMONG

CONSUMERS THAT EXTENDED WARRANTIES ARE NOT A VERY GOOD BARGAIN
WHEN YOU COMPARE THE CLAIMS PAID OUT AGAINST THE MILLIONS OF
DOLLARS TAKEN IN BY BUSINESSES WHO SELL THEM. THE INDUSTRY KNOWS
THAT IF SERVICE CONTRACT SALES ARE TO CONTINUE GROWING, THEY NEED

TO CLEAN UP THEIR ACT.

ed by the CA 4th District Court of Appeal Division 2.
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QUESTIONS AND ANSWERS ON SB 798

1) IS THERE ANY OPPOSITION?

THE SERVICE_CONTRACT INDUSTRY COUNCIL (S.C.I.C.), WHICH
REPRESENTS A SMALL MINORITY OF SERVICE CONTRACT ADMINSTRATORS.

THE BILL PROHIBITS ADMINISTRATORS FROM BEING THE OBLIGOR OF A
SERVICE CONTRACT ~~ SCIC WANTS THAT PROHIBITION REMOVED.
HOWEVER, IF THEY WERE TO BECOME AN OBLIGOR, THEY WOULD BE A DE
FACTO INSURER UNDELR LONGSTANDING STATUTORY AND CASE LAW. SB 798
IS5 NOT INTENDED TO REVERSE THIS FIELD OF LAW, AND THEIR
AMENDMENTS HAVE BEEN REJECTED.

INCIDENTALLY, OTHER SERVICE CONTRACT ADMINISTRATORS WHO ARE NOT
MEMBERS OF THE S.C.I.C. DISAGREE WITH S.C.I.C.'S POSITION.

2) WHAT ABOUT THE COST?

PROGRAM IS FUNDED BY REGISTRATION FEES. ANNUAL FEE IS $60 PER

LOCATION (WHERE CONTRACTS ARE SOLD). THERE'S A SCALE QOF FEES FOR
PLACES THAT ALSO ARE REGISTERED AS SERVICE DEALERS. THE TNDUSTRY

SUPPORTS THE FEES IN THIS BTILL.
3) WHAT ARE THE FINANCIARL TESTS TO BE REGISTERED?

RETAILERS AND MANUFACTURERS WOULD HAVE TO MEET ONE OF THE
FOLLOWING (AND VERIFY ANNUALLY UPON RENEWAL):

a) Have a net worth that at least exceeds the revenues
from service contracts (as reflected by their 10-k report
filed with the SEC)

b) Maintain an escrow account to pay claims (at least 25%
of service contract revenues must go into this account).

c) Cover contracts with an insurance policy, or have
contracts administered by a 3rd party who's insured.

THIRD-PARTY ADMINISTRATORS WOULD HAVE TO HAVE INSURANCE. (Any
further questions--say you'll get back to them.)

4) WHERE ARE CONSUMER GROUPS ON THIS BILL?

NEUTRAL, SINCE THEY DON'T THINK SERVICE CONTRACTS ARE A GOOD
BARGAIN FOR CONSUMERS. HOWEVER, THEY HAVE INDICATED THAT THE
BILL MOVES IN THE RIGHT DIRECTION BY REGULATING THEIR SALES.
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The Honorable Pete Wilson
Governor

State Capitol

Sacramento, CA 95814

Dear Governor Wilson:

I am writing to urge you to sign SB 798, legislation
that addresses a growing problem in the sale of service
contracts on home appliances and electronic products.

Current law does not regulate the issuance of service
/pontracts except through limited disclosure provisions of the
Song-Beverly Consumer Warranty Act (Civil Code Sec. 1791 et
seqg). There are no requirements that service contractors
guarantee the performance of the contracts nor disclose to
//consumers the identity of the party financially responsible

to cover claims made against a contract in the event of
bankruptcy.

There are many examples of retailers who sold service
contracts on their products and subsequently filed for bank-
//ruptcy, leaving contract holders with worthless contracts and
potentially high repair bills on the items that their con-
tract was supposed to cover. Examples include Leo's Stereo,
Federated, Pacific Stereo, University Stereo, Handy Andy's,

Gemco, Zody's, and Macy's.

There are also examples of third-party administrators of
service contracts going out of business. When one of the
largest third-party service contractors in the nation went

, bankrupt three years ago (Oklahoma-based EWC), roughly
500,000 Californians were left with worthless contracts.
State law currently provides no remedy for these consumers.

Hearings convened last year by the Bureau of Electronic
and Appliance Repair solicited input from industry and con-
sumers on ways to address this problem. SB 798 reflects the

//consensus among the participants that the state should take
action to prevent fraudulent and underfunded companies from
selling service contracts in the first place.
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SB 798 has received strong support from retailers, both
large and small, because it assures that only reputable and
financially SOIVent companles will be allowed to sell service
contracts. This approach will help consumers by minimizing
the risk involved in buying a service contract.

To register under SB 798, a company would have to meet
at least one of the following financial requirements: demon-
.strate a net worth greater than the sum of revenues from
/;ervice contracts in force; back contracts with insurance

sold by an insurer admitted to do business in California; or
maintain a reserve account equal to at least 25% of the
revenues from contracts in force. Third-party administrators
would be required to insure their service contracts.

The four-year sunset in SB 798 will help assure that the
program is put in place swiftly and that resources are used
efficiently. Fees paid by registrants will cover the cost of
implementation and enforcement.

I believe SB 798 is a fair a balanced bill that deserves
your support. I lock forward to its speedy enactment.

Sincerely,

iERSCHEL ROSENTHAL

Senator, 22nd District
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Analyst Name: Dennis Weber
. - FPhone Number: 322 13
STATE AND CONSUMER SERVICES AGENCY EAROLLED BILL REPORT

DEPARTMENT AUTHOR BILL NUMBER
Consumer Affairs | Rosenthal | sB 798

BILL SUMMARY

Existing law known as the Electronic and Appliance Repair Dealer Registration
Law requires a service dealer to register with the Bureau of Electronic and

Appliance Repair (BEAR}.

SR 798 prohibits service contract sellers from selling or offering a service
contract unless they (1) disclose certain financial information, {2) obtain an
insurance policy on the service contract, (3) sell service contracts
administered by an insured service contract administrator, or (4} wmaintain a
funded escrow account, as specified. This bill establishes an exemption to the
California Public Records Act for the financial disclosures it requires.

The bill requires service contracts to include statements identifying the
persons who are financially responsible to perform the services specified in
the contract.

SB 798 requires registration of service contractors and service deadlers and
specifies registration and renewal fees. This bill authorizes the BEAR to
investigate complaints against service contractors. SB 798 sets forth grounds
for citations and administrative fines. ’ .

Various provisions of this bill would remain in effect until January 1, 1998.

BACKGROUND

The sale of service contracts for appliances and consumer electronics has
annually become an approximately $500 million dollar business in the state.®f
california. Although the Song-Beverly Consumer Warranty Act {Civil Code

§ 1791, et seqg.) Specifies consumer disclosure procedures, only consumersEgho
purchase contracts from BEAR registrants have recourse for addressing ol
complaints arising from violations of that Act, according to BEAR regulatigm
2711 (¢). This covers only about 50 percent of service contract sales. <

y—
There are no requirements that service contractors or dealers guarantee théa
performance of the contracts for the life of the contracts or that they
disclose to consumers the party who is financially responsible for the
performance of the contracts.

Cour

d—
In addition, there are no legal requirements concerning the financial viabéﬁity
of service contracts. Several major sellers of service contracts, includifly
*EWC* and Component Guard, have gone out of business within the past yearfs
leaving hundreds of thousands of California consumers with worthless contracts.
)
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AR 2285 (Moore) Chapter 1047, Statutes of 1985, authorized the sale
of service contracts covering motor vehicles as long as the contracts
disclose the terms, conditions, and exclusions as well as the buyer’s
cancellation and refund rights. AR 2285 required that service
contracts be available for inspection by the buyer before the
purchase, and be delivered to the buyer within 60 days of purchase.
The bill also mandated buyer refund rights in the event of a contract

cancellation.

AR 4570 (Duplissea) Chapter 582, Statutes of 1988, extended the
provisions of AB 2285 to make certain disclosures and to contain
gspecific information in service contracts sold on home appliances or
home electronic products.

AB 4468 (Elder) was vetoed in 1988 and would have required third-
party administrators providing a service contract for consumer goods,
other than motor vehicles, to obtain an insurance policy on the
contract in an amount sufficient to cover any foreseeable losses
under the service contract.

AB 2226 (Epple) was vetoed in 1990 and would have prohibited service
contracts from duplicating express warranty coverage on home
appliances and home electronic products.

SB 2086 (Rosenthal) failed passage in the Assembly in 1990 and would
have required service contracts to contain information relating to
the protection of the buyer from loss in the event of bankruptcy or
insolvency of the service contract seller.

AB 3374 (Epple) was vetoed in 1992 and would have provided a
comprehensive scheme for the regulation of motor vehicle service
contract administrators by the Insurance Commissioner. The
Governor’s veto message indicated that the Department of Insurance
lacked the experience to handle the increased enforcement burden
contemplated by the bill. In addition, the message indicated the
enforcement of these contracts was best carried out by the Department
of Consumer Affairs because of its expertise in the auto repair
field.

SPECIFIC FINDINGS

istrict Court of Appeal Division 2.

SB 798 would ensure that a consumer is informed and has recourge if
the service contractor fails to comply with the terms of the serv;ce_c
contract by requiring that the service contractor or be insured for &
all obligations and liabilities it lncurs.

SE 798 would create a registration program similar to the one the
/BEAR manages for electronic and appliance repair dealers. It would
require all sellers of service contracts to register with the BEAR by
paying a fee. It would authorize the BEAR to require that its name
and address be imprinted on every contract. SB 798 also would
authorize the BEAR to investigate and mediate complaints arising from
violations of the Song-Beverly Consumer Warranty Act.

ed by'the CA

The BEAR would be authorized to enforce the provisions of this bill
through revocation or suspension of reglstratlon and by issuing
citation infractions or administrative citations and fines.
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SB ‘798
Page 3

The BEAR estimates that there are approximately 10,000 potential
registrants in California as well as out-of-state registrants who
would be required to comply. The bill it would become effective

January 1, 1994.

e bill is sponsored by the California Retailers Association and is
supported by most affected industry associations and by the Consumers
Union. The Department of Insurance also supports this bill.

FISCAL_IMPACT

The Department of Consumer Affairs’ Budget Office has prepared the
attached fiscal analysis on SB 798.

INTERESTED PARTIES AND ARGUMENTS

Proponents: California Retailers Association (Sponsor)
Electronics Industries Association
Consumers Union
Department of Insurance

Opponents: Service Contractors Industry Council

ARGUMENTS

Proponents argue that this bill is needed to ensure that a consumer
has some recourse if the service contractor fails to comply with the
terms of the service contract, and also to require that service
contractors themselves are insured for all obligations and
liabilities they incur.

Opponents argue that consumers have adequate legal remedies when a
service contractor fails to comply with the terms of a service

contract.

RECCMMENDATION

The Department of Consumer Affairs recommends that the Governor
SIGN Senate Bill 798.

ed by the CA 4th District Court of Appeal Division 2.
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7404 STATUTES OF 1993 [ Ch. 1264

inspected and found not in compliance with this article, or any
regulation implementing it, to pay such reasonable fees as are
necessary to cover the costs of inspections and testing necessary to
investigate and enforce compliance by those manufacturers
distributors, and retailers. Fees shall be fixed in an amount not more
than the cost of testing and inspection with a minimum fee of two
hundred dollars ($200) for each test or inspection. The bureau may
also conduct, or contract with approved independent third party
labora.tories to conduct, independent performance tests of insulation
materials sold in the state, in order to determine compliance with its
adopted standards. Where a fee is not paid, the full amount of the
assessed fee shall be added to the fee for the renewal of a license. A
license shall not be renewed without payment of the renewal fee and
allsfé(e:s for testing and inspection.
- 93.  Section 19213.1 of the i i i

A 1o et Business and Professions Code is

19213.1. The bureau may reguire a licensee who sells
manufactures furniture and bedding products that are inspected 31(1)5
found not to be in compliance with this chapter, or any regulation
implementing it, to pay those reasonable fees as are necessary to
cover the costs of inspections and testing necessary to investigate and
enforce compliance by those licenses. Fees shall be fixed in an
amount not more than the cost of testing and inspection except that
tht? mmin_mm fee shall be two hundred dollars ($200) for each test
or inspection. The range of fees for testing or inspection shall be fixed
by the bureau in an amount not less than two hundred dollars ($200)
?nd not more than five hundred dollars ($500) for each test or
inspection. Where a fee is not paid, the full amount of the assessed
fee shall be added to the fee for the renewal of a license. A license
shall not be renewed without payment of the renewal fee and all fees
for testing and inspection.

SEC. 94. Section 19220 of the Business and Professions Code is
amended to read:

19220. Every person who violates any of the provisions of this
chapter is guilty of a misdemeanor and punishable for each offense
by a fine of not less than five hundred dollars ($500) nor more than
one thousand five hundred dollars ($1,500) or by imprisonment for
not lgss than three nor more than six months or by both such fine and
imprisonment.

SEC. 95. Section 116220 of the Code of Civil Procedure is
amended to read:

116.220. {a) The small claims court shall have jurisdiction in the
following actions:

(1) Except as provided in subdivision (c), for recovery of money,

» if the amount of the demand does not exceed five thousand dollars

($5,COO) .

(2) Except as provided in subgivision (c), to enforce payment of
delinquent unsecured personal property taxes in an amount not to
exceeq five thousand dolars (35,000}, if the legality of the tax is not

241410
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contested by the defendant.

{3) To issue the writ of possession authorized by Sections 1861.5
and 1861.10 of the Civil Code if the amount of the demand does not
exceed five thousand dollars ($5,000).

(b) In any action seeking relief authorized by subdivision (a), the
court may grant equitable relief in the form of rescission, restitution,
reformation, and specific performance, in lieu of, or in addition to,
money damages, The court may issue a conditional judgment. The
court shall retain jurisdiction until full payment and performance of
any judgment or order.

{(c) Notwithstanding subdivision (a), the small claims. court shall
have jurisdiction over a defendant guarantor who is required to
respond based upon the default, actions, or omissions of another, only
if the demand does not exceed two thousand five hundred dollars

($2,500).

(d} Inany case in which the lack of jurisdiction is due solely to an
excess in the amount of the demand, the excess may be waived, but
any waiver shall not become operative until judgment,

SEC. 96. Chapter 15 (commencing with Section 1249.5) of
Division 2 of the Health and Safety Code is repealed.

SEC. 97. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs which may be incurred by a local agency or school district
will be incurred because this act creates a new crime or infraction,
changes the definition of a erime or infraction, changes the penalty
for a crime or infraction, or eliminates a crime or infraction.
Notwithstanding Section 17580 of the Government Code, unless
otherwise specified in this act, the provisions of this act shall become
operative on the same date that the act takes effect pursuant to the
California Constitution.

CHAPTER 1265

An act to amend Sections 9830, 9832, and 9847 of, to amend, repeal,
and add Sections 9849, 9851, 9853, 9860, 9863, and 9873 of, to add and
repeal Sections 146.5, 9830.5, 9832.5, 9847.5, and 9862.5 of, and to add
and repeal Article 45 (commencing with Section 9855) of Chapter
90 of Division 3 of, the Business and Professions Cede, to amend,
repeal, and add Sections 1791 and 1794.4 of the Civil Code, and to
amend Section 6254 of the Government Code, relating to electronic
and applance repair.

[Approved by Governor October 11, 1993, Filed with
Secretary of State October 11, 1993.]
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The people of the State of California do enact as follows:

SECTION 1. Section 1465 is added to the i
Professions Code, to read: Business ang
146.5. (a) Notwithstanding any other provision of iolati
of any code section listed in subdivision Fc) is an inf::::vt’i:: lsc::f;mr:
to the procedures described in Sections 19.6 and 19.7 of the P, ée;:l
Code when ei{her of the following occur: n

{1} A complaint or a written notice to appear in
to Chapter 5¢ (commencing with Section 815):[;).5) of T?t)l‘;r:ti (P)}Jg:;nzt
of the Penal Code is filed in court charging the offense as
infraction unless the defendant, at the time he or she i arraj tgn
after being advised of his or her rights, elects to haye thegne .
proceed as a misdemeano;l. case
(2) The court, with the consent of the defendan
prosecution, determines that the offense is an infractior: i:n:lvh:'::}e:
event the case shall proceed as if the defendant has been arraigned
on ﬁn infraction complsg‘nt.
(b) Subdivision {a) does not apply to a violation o
sections listed in subdivision (c} if the defendant has hau:lf }:il;eo: %ﬁ?
license, registration, or certificate previously revoked or suspended
(c) The following sections require registration, licensure.
certification, or other authorization in order to engage in certain
businesses or professions regulated by this code:
(1) Section 2630.
(2) Section 2903.
(3) Sections 3760 and 3761.
(4) Section 4825.
{5) Section 4980.
(6) Section 4996.
(7) Section 5536.
(8) Section 6704.
{9) Section 6980.10.
(10) Section 7317.
(11) Section 7502 or 7592.
(12) Section 7617 or 7641.
{13) Subdivision (a) of Section 7872.
(14) Section 8016.
(15) Section 8505.
(16) Section 8725,
{17) Section 9681.
(18) Section 9840.
(19) Section 9855.1.
(20) Section 9854.6.
(21) Subdivision {c) of Section 95891.24.
(22) Section 19049.
(d) Notwithstanding any other provision of law, a violation of any
of the sections listed in subdivision (c), which is an infraction, is
punishable by a fine of not less than two hundred fifty dollars ($250)

241490
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and not more than one thousand dollars ($1,000). No portion of the
minimum fine may be suspended by the court unless as a condition
of that suspension the defendant is required to submit proof of a
current valid license, registration, or certificate for the profession or
vocation which was the basis for his or her conviction.

This section shall remain in effect only until January 1, 1998, and
as of that date is repealed, unless a later enacted statute, which is
enacted before January 1, 1998, deletes or extends that date.

SEC. 1.5. Section 9830 of the Business and Professions Code is
amended to read:

9830. Each service dealer shall pay the fee required by this
chapter for each place of business operated by him or her in this state
and shall register with the bureau upon forms prescribed by the
director. The forms shall contain sufficient information to identify
the service dealer, including name, address, a copy of the certificate
of qualification as filed with the Secretary of State if the service
dealer is a foreign corporation, and other identifying data to be
prescribed by the bureau. If the business is to be carried on under
a fictitious name, that fictitious name shall be stated. If the service
dealer is a partnership, identifying data shall be stated for each
partner. If the service dealer is a private company that does not file
an annual report on Form 10-K with the Securities and Exchange
Commission, data shall be included for each of the officers and
directors of the company as well as for the individual in charge of
each place of the service dealer’s business in the State of California,
subject to such regulations as the director may make. If the service
dealer is a publicly held corporation or a private company that files
an annual report on Form 10-K with the Securities and Exchange
Commission, it shall be sufficient to file with the director the most
recent annual report on Form 10-K that is filed with the Securities
and Exchange Commission.

A service dealer who does not operate a place of business in this
state, but who engages in the electronic repair industry or the
appliance repair industry in this state, shall hold a valid registration
issued by the bureau and shall pay the registration fee required by
this chapter as if he or she had a place of business in this state,

SEC. 1.7. Section 9830.5 is added to the Business and Professions
Code, to read: .

9830.5. Each service contractor shall pay the fee required by this
chapter for each place of business operated by him or her in this state
and shall register with the bureau upon forms prescribed by the
director, The forms shall contain sufficient information to identify
the service contractor, including name, address, a copy of the
certificate of qualification as filed with the Secretary of State if the
service contractor is a foreign corporation, and other identifying data
to be prescribed by the bureau. If the business is to be carried on

vnder a fictitious name, that fictitious name shall be stated. If the
service contractor is a partnership, identifying data shall be stated for
each partner. If the service contractor is a private company that does

2"5%08
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not file an annual re i
al report on Form 10-K with the Securiti
E:ghcﬁ?ggtg(;mfn&smon, data shall be included for each of tl::a ffsﬁt?;g
of the company as well as for the individual i
of each place of the service co ! o i the Sate o
e ; ) tractor’'s business in th
California, subject to such re cln' o o e of
a, tions as the direct,
the service contractor is a bl oy make. I
publicly held corporation i
company that files an annual report on F ith the Semarie
o o e T 'orm IO:K with the Securities
T , it shall be sufficient to file wi
dx_rcictor the most recent annual report on Form 1(3-1(1 tia?l’thﬁghg
wi the_Securlties and Exchange Commission e
this sst?;;lge tco:;ltractor .who does not operate a place of business in
s sta lllli ]wd 0 se!]s, issues, or administers service contracts in thi
st r:egisatrat?on? valid reglsglifh'on issued by the bureau and shall pa;
eerequi i i
of%l:siness on fe sta?e. red by this chapter asif he or she had a place
is section shall remain in effect onl i
! y untl January 1, 1
:; :(ft;}:la;::) gfitr?a ?a;epealtid,lgélslefis ;1 later enacted stag,ut:a, \?vghsi’c;ng
uary 1, , deletes or extends-that d
SEC. 2. Section 9832 i Sfamions G
aeen 1 oo of the Business and Professions Code is
9832. (a) Registrations issu i
ed under this chapter shall expi
f;ggsetr;}:?:nslfhﬁfgths talgterhth; issue date. Thepexpiration ggt?z 1:)(}
e set by the directorinam istri
rer(lg;va'xl!‘ procedures throughout the year. anner tobest distribute
0 renew an unexpired registration, the service d
une , ealer shall
gn or ?efore the expiration date of the registration, apply for rene;ai
n a form presc_nbed by the director, and pay the renewal fee
pr((esc;n'?ed by this chapter,
¢} To renew an expired registration, the servic
, e dealer shall
app]y,fin'f reqewa] on a form prescribed by the director, pay the
renewal fee in effect on the last regular renewal date, and, if the
reglst{ahon is renewed more than 30 days after it ceased to bé valid
payda] accrqed apd unpaid delinquency and renewal fees. '
( g A registration which is delinquent more than two years may
not be renewed. A service dealer with a delinquent registration is
requzr‘ed to reapply fqr registration. Renewal is effective on the date
on whlph the application is filed and the renewal fee is paid. If there
}Se 2 delinquency fee, renewal shall be effective upon payment of that
(e) For purposes of implementin istributi
) [ g the distribution of the renewal
of reglsll:lrahor}s throughout the year, the director may extend by not
more than six months, the date fixed by law for renewal of a
!'eglstratlon, except that in such event any renewal fee which may be
mvolyed shall be prorated in such a manner that no person shall be
required to pay a greater or lesser fee than would have been
recslgéec; ?adsthe cha;lge in renewal dates not occurred.
. 2.5. Section 9832.5 is added t i i
copC.2s & ed to the Business and Professions

9832.5. (a) Registrations issued under this chapter shall expire

241560
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no more than 12 months after the issue date. The expiration date of
registrations shall be set by the director in a manner to best distribute
renewal procedures throughout the year.

(b} To renew an unexpired registration, the service contractor
shall, on or before the expiration date of the registration, apply for
renewal on a form prescribed by the director, and pay the renewal
fee prescribed by this chapter.

(¢} To renew an expired registration, the service contractor shall
apply for renewal on a form prescribed by the director, pay the
renewal fee in effect on the last regular renewal date, and if the
registration is renewed more than 30 days after it ceased to be valid,
pay all accrued and unpaid delinquency and renewal fees.

{d) A registration which is delinquent more than two years may
not be renewed. A service contractor with a delinquent registration
is required to reapply for registration. Renewal is effective on the
date on which the application is fled and the renewal fee is paid. If
there is a delinquency fee, renewal shall be effective upon payment
of that fee.

(e) For purposes of implementing the distribution of the renewal
of registrations throughout the year, the director may extend, by not
motre than six months, the date fixed by law for renewal of a
registration, except that in the event any renewal fee which may be
involved shall be prorated in such a manner that no person shall be
required to pay a greater or lesser fee than would have been
required had the change in renewal dates not occurred.

{f) This section shall remain in effect only until January 1, 1998,
and as of that date is repealed, unless a later enacted statute, which
is enacted before January 1, 1998, deletes or extends that date.

SEC. 3. Section 9847 of the Business and Professions Code is
amended to read:

9847. Each service dealer shall maintain all records that are
required by the regulations adopted to carry out the provisions of this
chapter for a period of at least three years. These records shall be
open for reasonable inspection by the director or other law

enforcement officials. '
SEC. 3.5. Section 9847.5 is added to the Business and Professions

Code, to read:

9847.5. Each service contractor shall maintain those recor_d.s as
are required by the regulations adopted to carry out the provisions
of this chapter for a period of at least three years. These records shall
be open for reasonable inspection by the director or other law
enforcement officials.

This section shall remain in effect only until January 1, 1998', an'd
as of that date is repealed, unless a later enacted statute, which is
enacted before January 1, 1998, deletes or extends that date. )

SEC. 4. Section 9849 of the Business and Professions Code is
amended to read: )

9849, The expiration of a valid registration shall not deprive t'he
director of jurisdiction to proceed with any investigation or hearing

241600
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gainst a service dealer or service
ecision invalidating a registration

ont a cease and desist order a
contractor or to render g d
temporarily or permanently,

This section shall remain in effect only until January 1, 1998 and
as of that date is repealed, unless a lgter enacted statute, which is
enacted before January 1, 1998, deletes or extends that date.

SEC. 45. Section 9849 is added to the Business and Professions
Code, to read: .

9849 The expiration of a valid registration shall not deprive the
director of jurisdiction to proceed with any investigation or hearing
on a cease and desist order against a service dealer or to render 3
decision invalidating a registration temporarily or permanently,

This section shall become operative on January 1, 1998,

- SEC. 5. Section 9851 of the Business and Professions Code is
amended to read:

9851. The superior court in and
Person carries on, or attempts to carry on, business as a service dealer
or service contractor in violation of the provisions of this chapter, or
any regulation thereunder, shall, on application of the director, issue
an injunction or other appropriate order restraining such conduct,

The proceedings under this section shall be governed by Chapter
3 (commencing with Section 525) of Title 7 of Part 2 of the Code of
Civil Procedure, except that the director shall not be required to
allege facts necessary to show or tending to show lack of an adequate
remedy at law or irreparable injury.

This section shall remain in effect only until January 1, 1998, and
as of that date is repealed, unless a later enacted statute, which is
enacted before January 1, 1998, deletes or extends that date.

SEC. 5.5. Section 9851 is added to the Business and Professions
Code, to read:

9851. The superior court in and for the county wherein any
person carries on, or attempts to carry on, business as a service dealer
in violation of the provisions of this chapter, or any regulation
thereunder, shall, on application of the director, issue an injunction
or other appropriate order restraining such conduct.

The proceedings under this section shall be governed by Chapter
3 (commencing with Section 525) of Title 7 of Part 2 of the Code of
Civil Procedure, except that the director shall not be required to
allege facts necessary to show or tending to show Jack of an adeguate
remedy at law or irreparable injury.

This section shall become operative on January 1, 1998,

SEC. 6. Section 9853 of the Business and Professions Code is
amended to read:

8853. A plea or verdict of guilty or a conviction following a plea
of nolo contendere made to a charge substantially related to the
qualifications, functions, and duties of a service dealer or service
contractor is deemed to be a conviction within the meaning of this
article. The director may order the registration temporarily or
permanently invalidated, or may decline to issue a registration, when

for the county wherein any
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the time for appeal has elapsed, or the judgment of convicho_n hgs
been affirmed on appeal or when an order granting pro})atlon is
made suspending the imposition of sentence, irrespective of a
subsequent order under the provisions of Section 1203.4 of th_e Penal
Code, allowing that person to withdraw his or her ple_a of guilty and
to enter a plea of not guilty, or setting aside the verdict of guilty, or
dismissing the accusation, inforrmation, or indictment.

‘This section shall remain in effect only until January 1, 1998_, an!:l
as of that date is repealed, unless a later enacted statute, which is
enacted before January 1, 1998, deletes or extends that date. )

SEC. 6.6, Section 9853 is added to the Business and Professions
Code, to read: . )

9853. A plea or verdict of guilty or a conviction following a plea
of nolo contendere made to a charge substantially related to the
qualifications, functions and duties of a service dealer is.deemed to
be a conviction within the meaning of this article. The dm;ctor may
order the registration temporarily or permanently invalidated, or
may decline to issue a registration, when the time for appeal has
elapsed, or the judgment of conviction has been affirmed on appeal
or when an order granting probation is made suspending the
imposition of sentence, irrespective of a subsequent qrder under the
provisions of Section 1203.4 of the Penal Code allowing that person

. " ” ity
to withdraw his or her plea of guilty and to enter a plea of not guilty,
or ‘:;tting aside the verdict of guilty, or dismissing the accusation,
information, or indictment. )

This section shall become operative on January 1, 1998. 4

SEC. 7. Article 4.5 (commencing with Section 985§) is added to
Chapter 20 of Division 3 of the Business and Professions Code, to
read:

Article 45. Service Contractors

0855. The definitions used in this section shall govern the
struction and terms as used in this chnpt.er: .
cm;a) “Service contract” means a contract in writing to perfqnn,
over a fixed period of time or for a specified duration, r:fr;lcez
relating to the maintenance or repair of a set or appliance as define
his chapter. e .
by(:y) "Ser?rice contract administrator” or adm!mstratm;i ﬂ_u:ar(;stg
person, other than a service contract seller or an insurer & m;.tﬁ;zn to
do busi,ness in this state, who perﬁ;rms oE]arignges,"t::il:‘:i ::n i aor
o performs or arranges, the collection, .
‘t'ivi?burfement of moneys to ::ompensate any par;{ for c}aimss 2:
repairs pursuant to a service contract, and who also per or:’x; e
arranges, or has an affiliate who performs or arralil]ges: any
following activities on behalf of service contract sellers: ¢ formms
(1) Providing service contract sellers with service contract fo ms.
(2) Participating in the adjustment of claims arising from servi

contracts.

District Court of Appeal Division 2.
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(3) Arranging on b i i
requ)ired o gS % cgtion gggglzl’. of service contract sellers the insurance
co‘: ;::tce contract administrator shall not be an obligor on a service
{c) “Service contract seller’” or “seller” m
or offe}"s to sell a service contract to a servi:: I;soztl::g:ﬁglc‘;;};o selts
(d_) Service contractholder” means a person who purcha.;es
reﬁzl)v?‘ssa se:rvice contract from a service contract seller. o
“Service contractor” i ini
or &)service pevasurit il means a service contract administrator
f “Service contract reimbursement insura icy”
pthy.pf insurance issued by an insurer admit::;ie tgo:;;:);)uglf:sr;s;
this state providing coverage for all obligations and liabiliti
incurred by a service contract seller under the terms of the servies
contracts sold in this state by the service contract seller to a servige
con_tractholder. The service contract reimbursement insuran .
policy shall either cover all service contracts sold or specificall covce
‘those contracts sold to residents of the State of California. yeover
9855.1. I.t shall be unlawful for any person to act as .a service
contractor in this state unless that person first registers with the
bur.eau_ in accordance with the provisions of this chapter and
maintains a valid registration.
fo?t:ilsezé . e(a)' A service tconi:ract seller shall not issue, sell, or offer
rvice contract un i it
B e veoany ess he or she complies with one of the
(1). Files_with the director the most recent annual report on Form
10-K 1:equ1red by the Securities and Exchange Commission
reflecting a net worth greater than the sum of the deferred revenues
from service contracts in force. If the service contractor is a foreign
corporation that files a comparable audited financial statement with
its home goverzment, the director may deem that statement an
acceptable substitute for Form 10-K.

(2) Obtains a service contract reimbursement insurance policy

(3) Sells service contracts which are administered by a service
contract administrator who has obtained a service contract
reimbursement insurance policy covering the seller’s service
contracts.

(4) Maintains and annually verifies to the director a funded
account held in escrow equal to a minimum of 25 percent of the
deferred revenues from the service contracts in force. .

(b} A service contract administrator shall not administer service
u:':ontracts sold in this state, unless a service contract reimbursement
insurance policy covering these service contracts has been obtained.

9855.3. (a) The service contract form to be issued by the service
contractor shall be filed with the director by the service contractor
prior to its use.

{b) Every service contract administrator shall file with its
app_hcation for registration, and thereafter, with its application for
registration renewal, a service contract reimbursement insurance

241690
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policy.

(c) Every service contract seller shall file with his or her
application for registration, and thereafter with his or her application
for registration renewal, one of the following:

(1) The most recent annual report on Form 10-K required by the
Securities and Exchange Commission, reflecting a net worth greater
than the sum of the deferred revenues from service contracts in
force. If the service contractor is a foreign corporation that files a
comparable audited financial statement with its home government,
the director may deem that statement an acceptable substitute for
Form 10-K.

(2) A service contract reimbursement insurance policy.

(3) Evidence that his or her service contracts are administered by
a service contract administrator who has obtained a service contract
reimbursement insurance policy covering the seller’s service
coniracts.

{4) Evidence of a funded account held in escrow equal to a
minimum of 25 percent of the deferred revenues from the service
contracts in force. .

0855.4. (a) The service contract reimbursement insurance
policy shall cover the obligations of the service contract seller under
the service contracts sold during the period of time that the service
contract reimbursement insurance policy was in force. The service
contract reimbursement insurance policy shall either cover all
service contracts sold or specifically cover those contracts sold to
residents of the State of California.

(b) A service contract reimbursement insurance policy shall
contain a provision under which the insurer shall notify the bureau
in writing of the termination or nonrenewal of the service contract
reimbursement insurance policy.

(¢) Upen the effective date of the termination or cancellation of
a service contractor’s service contract reimbursement insurance
policy, the registration of the service contractors whose service
contracts are covered thereby shall be automatically suspended,
anless the affected service contractors have filed with the director,
prior to the date of the termination or cancellation of the service
contract reimbursement insurance policy, a new service contract
reimbursement insurance policy or otherwise meet one of the
requirements of Section 9855.2. Upon receipt of a written request
from the service contractor, the director may delay the suspension
of a service contractor’s registration for no more than 60 days.

Following the automatic suspension, an administrative hearing sh.all

be provided upon written request to the director in accordance :mth

Chapter 5 (commencing with Section 11500) of Part 1 of Division 3

of Title 2 of the Government Code. :

9855.5. A service contractor shall comply with the provisions of

Sections 1794.4 and 1794.41 of the Civil Code.

0855.6. Where a service contract holder cancels a service contract

in accordance with the provisions of Section 1794.41 of the Civil Code

strict Court of Appeal Division 2.
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andd.the refun_d due is not paid to the service con
credited to h:s. or her account within 30 days af

required refund or credit shall bear i '
interest, paya

cg?lgractho]der, at the rate of 10 percent gel; annum f

additional 30 days or fraction thereof. or each

9855.7. The director ma i
] b y refuse to validate, or may tem i
aorr] )?e;:r:an:ngly.mvahdate.the registration of a service Zontra!::(t):):?g
o act, ::l:ﬁ;lgm(;i o;.;nme tlt'lat is committed by the service
ee, partner i
cor(z:;ac:or for any of the follgwing ;e(;?;‘::' ©F “Bent of the service
% Cr;; c_Ortliduct whic.h constitutes fraud or dishonest dealing
the. mucen :1;: on of a crime which has a substantia] relationshi 't
ihcations, functions and duties of a registrant under Et)h:;

chapter, in which eve, i
evidenc’e Tt nt the record of conviction shall be conclusive

(c) Assisting in or abetti .

. n ng the violation of o irin
;flllt_)late,.any Provision of this article, or of regu]ati;msraflonsp" S
is article, opted under

9855.8. (a) The director may j i
a . .
co?lt;a%tpli ftqr an%w ol") Ehe followir’:g l:;g:o:s:mtatmn 10 the service
lolation of subdivision (a) of Sect i
or any regulation adopted thef'e{mdef.c ©r 8655:3 or Section 9655,

(2) Upon a determination b i
th i
contractor has committe'davicolat)ltcml;3 iy oaor Shat the orizing

A} making or authorizj

statements or advertisements whichar o loadines g
» tr ; ;

making false promises of a character li el to inftuoncicading; or (B)

I kely to influence;
induce a customer t i s yade, or
chapier o purchase a service contract as provided by this

(3) For purposes of this section a violati i i
publication or single cour i vhich is consmts'of e
dir(tla;;to;‘}:o o o ﬁ e 0:_1 !:leis?:;?izcgifmt which is determined by the

e citation may contain an order
to pay an adn_linistmtive fine assessed ebyo:.}:g) :iti‘::::::. and an order

(1) Each citation shall be in writing and shall describe with
particularity the nature of the violation, including a specific
reference to the provision of law determined to have been violated

(2) Where appropriate, the citation shall contain an order of

ab?;;anng_tt :it?:;r:lg a éﬁasonable time for abatement of the violation.
) or line assessment issued pu itati
inform the service contractor that A

i if he or she desi heari
contest the finding of a violation, that hearing shﬂfllizsr:q::srt?dg l:;

to this section, payment of an i
ection, y fine shall not constitute an admission
gf(tc‘l:)ml;t;ggchg:ﬁed. Izearilngs shall be held pursuant to Ch;pt(:ar
wi : M .
3 o vemmemSec :n 1500} of Part 1 of Division 3 of Title

(4} (A) In addition to requesting a hearing as provided for

{ - ! !
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herein, the service contractor may request a citation review
conference with the director or his or her designee regarding the
acts charged in the citation. A citation review conference shall be
requested by written notice to the bureau within 20 days of the date
of the issuance of the citation or assessment.

(B) The director or his or her designee shall hold a citation review
conference within 60 days from the receipt of the request. At the
conclusion of the citation review conference, the director or his or
her designee shall state, in writing, the reasons for his or her action
and transmit a copy of his or her findings and decision to the service
contractor.

{5) The failure of a service contractor to pay a fine within 30 days
of the date of assessment, unless the citation is being appealed, may
result in disciplinary action being taken by the director. Where a
citation is not contested and a fine is not paid, the full arnount of the
assessed fine shall be added to the fee for renewal of the registration.
A registration shall not be renewed without payment of the renewal
fee and fine.

(c) Where a citation includes an administrative fine, it shall be
issued in accordance with the following procedures:

(1) For the first citation, the director may assess an administrative

STATUTES OF 1993 T415

~ fine of not less than onie hundred dollars ($100) but not more than

five hundred dollars ($500).

(2) For the second citation issued during any one year period, the
director may assess an administrative fine of not less than five
hundred dollars ($500) but not more than one thousand dollars

$1,000).
( (3) F)‘or the third citation issued during any two-year period, the
director may assess an administrative fine of not less than one
thousand dollars ($1,000) but not more than two thousand dollars
$2,000).
( (4) lg'or the fourth violation of subdivision (a) of Section 9855.3 or
of Section 9855.5, or any regulation adopted thereunder, during any
two-year period, the director may either assess an administrative fine
of not less than one thousand dollars {$1,000) but not more than tweo
thousand dollars ($2,000) or invalidate temporarily or permanently
the registration of the service contractor.

98559, This article shall remain in effect only until January 1,
1998, and as of that date is repealed, unless a later enacted statute,
which is enacted before January 1, 1998, deletes or extends that dat?.

SEC. 8. Section 9860 of the Business and Professions Code is
amended to read: _

9860, The director shall establish procedures for accepting
complaints from the public against any service dealer or service
contractor.

This section shall remain in effect only until January 1, 1998_, m.d
as of that date is repealed, unless a later enacted statute, which is
enacted before January 1, 1998, deletes or extends that date.

SEC. 8.5. Section 9860 is added to the Business and Professions

908
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Code, to read:
0860. The director shall establi
) ish procedu fi i
conlglamts.from the public against any s%rvice dree:lert.)r Aecepting
SEE‘ sgctlon shall become operative on January 1, 1998,
- 9. Section 9862 of the Business and Professions Code i
amended to read: s
9862. 1If a complaint indicates a i iolati
: possible violation of this ch
2:1 3:‘3 zh;eh;ef;lrlsité(e)n; :1lade fc)u;lsuant to this chapter, the directorasphtslli
y aler of the contents of the complai

the service dealer has had r L aney after

> easonable opportunit

the director shall make a o ot 1Ty thereto

] summary investigation of the ’
SEC.95. Secti i Bus a Prof.
Ccéde, o S on 9862.5 is added to the Business and Professions
862.5. 1If a complaint indicate i i

C s a possible violation of this
Zcri glfs ;hfhgesggsit;zngorrr:fde tpurg}mfr:t to this chapter, the directcglraspht:]’i

s ractor of the contents of the lai
after the service contractor has had ooy s and,
thereto, the director shall mak e sopbortunity o reply

to, the e a summary investigation of th.
This section shall remain i ) e
] n effect only until Januvary 1, 199
g; ;)é't;]éa{) dfate is repealed, unless a later enacted stat):lté whsi’cini‘:
s me o;zcjgnua;g Sé, 1?98, deletes or extends that dz,ite
. 10. on i i '
areniod o S of the Business and Professions Code is

9863. If, upon summary i igation, i

3 T y investigation, it appears to the di
fl:g?::rfi ezt'h?l:x sa vmlatciionh og this chapter, or the regullﬁ;:cfgz

. occurred, the director, in his or her discreti
:ﬁggest measures that in the director’s judgment woeuld COHlIC]))ré,nIsI::Z
ofet l_i:cunlll)launant. for _the damages he or she has suffered as a result
0 e alleged _v:olan?n. If the service dealer or service contractor
dti:;:e;:ts tl;leldlrfectors suggestions and performs accordingly, the
g ec 1c3r shall give t_hat fact due consideration in any subsequent
dlSC]lP inary p.roceedmg. If the service dealer or service contractor
declines to abide by the suggestions of the director, the director may
investigate fu.rther and may institute disciplinary proceedings in
accor_dance. with the provisions of this chapter.

T}fns section s}'\all remain in effect only until January 1, 1998, and
as o t}éat date is repealed, unless a later enacted statute, whi’ch is
engg:tée lBesf'ores Jar}uary 1, 1_998, deletes or extends that date.
ot Jos. ection 9863 is added to the Business and Professions

9863. If, upon summary i igation, i

) T y investigation, it appears to the director

?ﬁ'obable that a violation of this chapter, or the regulations
ereunder, has occun:ed, the director, in his or her discretion, may
:ﬁggest measures that in the director's judgment would compe'nsate
fet }fo$§)lamanlf for the damages he or she has suffered as a result
of the a eged violation. If the service dealer accepts the director’s
*s_ugtggshons and pe.rfor_ms accordingly, the director shall give that
t;c ue E:ons:derahon in any subsequent disciplinary proceeding, If
e service dealer declines to abide by the suggestions of the

[ Ch. 1265
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director, the director may investigate further and may institute
disciplinary proceedings in accordance with the provisions of this
chapter. ,

This section shall become operative on January 1, 1908.

SEC. 11. Section 9873 of the Business and Professions Code is

amended to read:
0873. The fees prescribed by this chapter shall be set by the

" director by regulation, according to the following schedule:

{a} (1) The initial registration fee for an electronic repair
industry service dealer or for an appliance repair industry service
dealer is not more than one hundred thirty dollars ($130) for each
place of business in this state. The initial registration fee for a service
contractor is not. more than sixty dollars {$60) for each place of
business in this state.

(2) The initial registration fee for a person who engages in
business as both an electronic repair industry service dealer and an
appliance repair industry service dealer is not more than two
hundred sixty dollars ($260) for each place of business in this state.
The initial registration fee for a person who is a service contractor
and engages in business as either an electronic repair industry
service dealer or an appliance repair industry service dealer is not
more than one hundred ninety dollars ($190) for each place of
business in this state.

(3) The initial registration fee for a person who engages in both
the electronic repair industry and the appliance repair industry as a
service dealer and is a service contractor is not more than three
hundred twenty dollars ($320) for each place of husiness in this state.

A service dealer or service contractor who does not operate a place
of business in this state, but engages in the electronic repair industry,

the appliance repair industry, or sells, issues, or administers service
contracts in this state shall pay the registration fee specified herein
as if he or she had a place of business in this state.

(b) (1) The annual registration renewal fee for an electronic
repair industry service dealer or for an appliance repair industry

service dealer is not more than one hundred thirty dollars ($130) for
each place of business in this state, if renewed prior Yo its expiration
date. The annual registration renewal fee for a service contractor 18
sixty dollars ($60) for each place of business in this state, if renewed
prior to its expiration date. .

(2) The annual renewal fee for a service dealer who engages in
the business as both an electronic repair industry service dealer an
an appliance repair industry service dealer is not more than two
hundred thirty-five dollars ($235) for each place of business in this
state. .

(3) The annual renewal fee for a service dealer vghQ engages in
the electronic repair industry and the appliance repair industry and
is a service contractor is not more than two hundred ninety-five

dollars ($295) for each place of business in this state.
A service dealer or service contractor who does not operate a place

District Court of Appeal Division 2.
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of business in this state, but who engages in the electronic repair

industry, the appliance repair industry, or sells or issues service

contracts in this state shall pay the registration fee specified herein
as if he or she had a place of business in this state.

(c) The delinquency fee is an amount equal to 50 percent of the
renewal fee for such license in effect on the date of renewal of the
license, except as otherwise provided in Section 163.5.

This section shall remain in effect only until January 1, 1998, and
as of that date is repealed, unless a later enacted statute, which is
enacted before January 1, 1998, deletes or extends that date.

SEC. 11.5. Section 9873 is added to the Business and Professions
Code, to read:

9873. The fees prescribed by this chapter shall be set by the
director by regulation, according to the following schedule:

(a) The initial registration fee for an electronic repair industry
service dealer or for an appliance repair industry service dealer is not
more than one hundred thirty dollars ($130) for each place of
business in this state. The initial registration fee for a person who
engages in business as both an electronic repair industry service
dealer and an appliance repair industry service dealer is not more
than two hundred sixty dollars ($260).

(b) The annual registration renewal fee for an electronic repair
industry service dealer or for an appliance repair industry service
dealer is not more than one hundred thirty dollars ($130) for each
place of business in this state, if renewed prior to its expiration date.
The annual renewal fee for a service dealer who engages in the
business as both an electronic repair industry service dealer and an
appliance repair industry service dealer is not more than two
hundred thirty-five dollars ($235).

(¢) The delinquency fee is an amount equal to 50 percent of the
renewal fee for such license in effect on the date of renewal of the
license, except as otherwise provided in Section 163.5.

This section shall become operative on January 1, 1998,

SEC. 12. Section 1791 of the Civil Code is amended to read:

1791. As used in this chapter:

(8) “Consumer goods” means any new product or part thereof
that is used, bought, or leased for use primarily for personal, family,
or household purposes, except for clothing and consumables.
"Consu]mer goods™ shall include new and used assistive devices sold
at retail,

(b) “Buyer” or “retail buyer” means any individual who buys
consumer goods from a person engaged in the business of
manufacturing, distributing, or selling such goods at retail. As used
in this subdivision, “person” means any individual, partnership,

corporation, association, or other legal entity which engages in any
such business.

{¢) “Clothing” means any wearing apparel, worn for any purpose,
including under and outer garments, shoes, and accessories
composed primarily of woven material, natural or synthetic yarn,

241880
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ther or similar fabric.
ﬁbfdrs (:{(ggralsumables" means any product_v_ahich is intended for
consumption by individuals, or use by ind!\nduals_for purposes 0(;'
personal care or in the performance of services ordinarily rendere.
within the household, and which usually is consumed or expended in
of such consumption or use. )
t}uzec)m“"li;‘iastributor" meanspany individual, partnership, corporation,
association, or other legal relationship which stands between the
manufacturer and the retail seller in purchases, consignments, or
contracts for sale of consumer goods. o . 1
(f) “Independent repair or service facility” or independent
service dealer” means any individual, partnership, corporation,
association, or other legal entity, not an employee or subsidiary ofa
manufacturer or distributor, whicl;ogngages in the business of
icing and repairing consumer goos.
ser(‘g;mai:ase" nI:eans g.ny contract for the lease or bailment. for the
use of consumer goods by an individual, for a term exceeding four
months, primarily for personal, family, or household 'purpos;s,
whether or not it is agreed that the lessee bears the risk of the
* depreciation.
co?;l)m"'ifesgg's me:l:ns an individual who leases consumer goods
e.
un:lifr"si‘lee;sor" means a person who regularly leases consumer goods
e, )
un(dj?r'%;mfacturer" means any individual,. pa_rtnershh'q.;;
corporation, associatjon, or other legal relationship whic
manufactures, assembles, or produces consumer goods. tail selllr
(k) “Place of business” means, for the purposes of any 59 t?ibs llex
that sells consumer goods by catalog or mail order, the distribu
i uch goods. i o
pm(xl:; t“(‘){k;‘stail sgeller." “seller,” or “retailer” means :tlw ulladtliwd;ll;l’
partnership, corporation, association, or othel" legal re qno jo3
which engages in the business of selling or leasing consumer g
il | TS.
v (r;t)au!.lﬁ\;)tr:m to the retail seller” means, for the pur[_;vlosgz:1 :: :]x:z;
retail seller that sells consumer goods by cgtalo%gir mai (H; ) s
retail seller's place of business, s deﬁneq in sul VLSIO!‘I. ller.to the
{n) “Sale” means (1) the passing Ortti":)? sirlzm the se
i r a consignmen 3
bu{:)r ‘f'(:‘:l;:vﬁ::c:c;r?trag)" means gncontract in .writing to perforrqhi’o;
an additional cost, over a fixed period of time or for a sgfc:’ fea
duration, services relating to the maintenance olr drep Bl
consumer product, except that this term does not im; \:he a; :?::1 i ai:ce
automobile insurance, as defined in Section 116 of the
COde).-“Service contract administrator” or “admfnistratord n_\&al&st:
person, other than a service contract seller or an msunla.lr admi ff?l o
do business in this state, who performs or arranges, or] s:s :;1 :ce te
who performs or arranges, the collection, mainte X
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disbursement of moneys to compensate any party for claims or
repairs pursuant to a service contract, and who aiso performs or
arranges, or has an affiliate who performs or arranges, any of the
following activities on behalf of service contract sellers;

(1} Providing service contract sellers with service contract formsg,

(2) Participating in the adjustment of claims arising from service
contracts.

(3) Arranging on behalf of service contract sellers the insurance
required by Section 9855.2, A service contract administrator shall not
be an obligor on a service contract.

{q) “Service contract seller” or “seller” means a person who sells
or offers to sell a service contract to a service contractholder.

(r) “Service contractor” means a service contract administrator
or a service contract seller.

(s) “Assistive device” means any instrument, apparatus, or
contrivance, including any component or part thereof or accessory
thereto, which is used or intended to be used, to assist a physically
disabled person in the mitigation or treatment of an injury or disease
or to assist or affect or replace the structure or any function of the
body of a physically disabled person, except that this term does not
include prescriptive lenses and other ophthalmic goods unless they
are sold or dispensed to a blind person, as defined in Section 19153
of the Welfare and Institutions Code, and unless they are intended
to assist the limited vision of the person so disabled.

(t) “Catalog or similar sale” means a sale in which neither the
seller nor any employee or agent of the seller nor any person related
to the seller nor any person with a financial interest in the sale
participates in the diagnosis of the buyer’s condition or in the
selection or fitting of the device,

(1) “Home appliance” means any refrigerator, freezer, range,
microwave oven, washer, dryer, dishwasher, garbage disposal, trash
compactor, or room air-conditioner normally used or sold for
personal, family, or household purposes.

(v) “Home electronic product” means any television, radio,
antenna rotator, audio or video recorder or playback equipment,
video camera, video game, video monitor, computer equipment,
telephone, telecommunications equipment, electronic alarm system,
electronic appliance control system, or other kind of electronic
product, if it is normally used or sold for personal, family, or
household purposes. The term includes any electronic accessory that
is normally used or sold with a home electronic product for one of

those purposes. The term excludes any single product with a
wholesale price to the retail seller of less than fifty dollars ($50).

This section shall remain in effect only until January 1, 1998, and
as of that date is repealed, unless a later enacted statute, which is
enacted before January 1, 1998, deletes or extends that date,

SEC. 125. Section 1791 is added to the Givil Code, to read:

1791.  As used in this chapter:

(a) “Consumer goods” means any new product or part thereof
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Ch. 1265 ] STATUTES OF 1953 7421
i l imarily for personal, family,
at is used, bought, or leased for use primari
:)]: household purposes, except for clothing a'nq consymablir:i.
“Consumer goods” shall include new and used assistive devices so
t retail. o
: {b} “Buyer” or “retail buyer” means any 1pd1v1dual w'ho buy.; ,
consumer goods from a person engaged in the business od
manufacturing, distributing, or selling such_goc_)d_s at retail. As use
in this subdivision, “person” means any‘mdm.dual, partnership,
corporation, association, or other legal entity which engages in any
ch business.
* (c) “Clothing” means any wearing apparel, worn for any purpose,
including under and outer garments, shoes, and accessories
composed primarily of woven material, natural or synthetic yarn,
leather or similar fabric. o
ﬁb(eé; 0‘1‘-Cc:nsumal:nles‘' means any product which is intended for
consumption by individuals, or use by individuals.for purposes oc{
personal care or in the performance of services ordinarily rendeég
within the household, and which usually is consumed or expended in
urse of such consumption or use. . )
th(zec)o “Distributor” means any individua), partnership, corporah&il,
association, or other legal relationship which stands petweer: e
manufacturer and the retail seller in purchases, consignments, or
cts for sale of consumer goods: e .
COI(lf'f)r a"Independent repair or service facility” or mdepend_ent
service dealer” means any individual, partnership, co.rgorahc}n,
association, or other legal entity, not an employee or sub;ndgars; s0 oaf
manufacturer or distributor, which gngages in the busine
ici d repairing consumer goods. )
se!’(\g)cl{}%'ea;e” rr?eans any contract for the lease or bailment forfthe
use of consumer goods by an individual, for a 1t1erm ﬁxlcgedgli og:;
. . old pur i
ths, primarily for personal, family, or house )
r\:f‘l?relther gr not i¥ is agreed that the lessee bears the risk of the
oods’ depreciation.
co'r(l}sl‘;n'l‘%efsee" megns an individual who leases consumer geods

nder a lease. .
! (i) “Lessor™ means a person who regularly leases consumer good

ung?r‘?Ml:szfacturer” means any individual,. pa_rmersl‘:l.q;;

corporation, association, or other legal relah%:;shlp whic

manufactures, assembles, or produces consumer gofo . otail seller
(k) “Place of business” means, for the purposes o z;]nyd_ ol s

that sells consumer goods by catalog or mail order, the dis

potrlx;: fo}r{:&(ﬁ\ s%?l(:if'" “seller,” or “retailer” means any ind1.v1d|i’1:i;1,

partnership, corporation, association, or othe:_' legallsaigaé;u;;Odg

which engages in the business of selling or leasing co!

© (r:}t)adg:{f:; to the retail seller” means, for the purl_alose‘si of atﬁg

retail seller that sells consumer goods by catalog or mail order,

241%8
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(r} "Home appliance” means an i

) y refrigerator, freezer
;1::;:;::: o:renl: onghg;-; gryilr-,t _dishwasher, garbage dispos:alf::ﬁ%

A -CO]

persorz.a], family, or househol?i ;)ll::;z!s'est'lormally wsed or sold for

(s) “Home electronic product” means an:
antenna rotator, audio or video recorder or p
video camera, video game, video monitor, co
telephone, telecommunications equipment ¢

television, radio,
ayback equipment,

(b) Except as otherwise e. i i
t xpressly provided in the service
contract, every service contract shal] obligate the service contract
"1 ‘M

. I(,"4{’41990

o ——
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seller to provide to the buyer of the product all of the services and
functional parts that may be riecessary to maintain proper operation
of the entire product under normal operation and service for the
duration of the service contract and without additional charge.

(¢) The service contract shall contain all of the following items of
information:

(1) A clear description and identification of the covered product.

(2) The point in time or event when the term of the service
contract commences, and its duration measured by elapsed time or
an objective measure of use.

(3) 1f the enforceability of the service contract is limited to the
original buyer or is limited to persons other than every consumer
owner of the covered product during the term of the service
contract, a description of the limits on transfer or assignment of the
service contract.

{4) A statement of the general obligation of the service contract
seller in the same language set forth in subdivision (b), with equally
clear and conspicuous statements of (A) any services, parts,
characteristics, components, properties, defects, malfunctions,
causes, conditions, repairs or remedies that are excluded from the
scope of the service contract; (B) any other limits on the application
of the language in subdivision (b) such as a limit on the total number
of service calls; (C) any additional services which the service
contract seller will provide; (D) whether the obligation of the
service contract seller includes preventive maintenance and, if so,
the nature and frequency of the preventive maintenance that the
service contractor will provide; and (E) whether the buyer has an
obligation to provide preventive maintenance or perform any other
obligations and, if so, the nature and frequency of the preventive
maintenance and of any other obligations, and the consequences of
any noncompliance.

(5) A step-by-step explanation of the procedure which the buyer
should follow in order to obtain performance of any abligation under
the service contract, including (A) the full lega! and business name
of the service contract seller; (B) the mailing address of the service
contract seller; (C) the persons or class of persons that are authorized
to perform service; (D} the name or title and address of any
administrator, agent, employee, or department of the service
contract seller that is responsible for the performance of any
obligations; {E) the method of giving notice to the service contract
seller of the need for service; (F) whether in-home service is
provided or, if not, whether the costs of transporting the product, for
service or repairs will be paid by the service contract seller; (G) if
the product must be transported to the service contract seller, either
the place where the product may be delivered for service or repairs
or a toll-free telephone number which the buyer may call to obtain
that information; (H) all other steps which the buyer must take to
obtain service; and (1) all fees, charges, and other costs that the buyer
must pay to obtain service.

142@083
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(6) An explanation of the ste
s that i
take to carry out its obligationp psorvicec

statement of the fact.

{8) Information res i ilabili i
sottlomany mation: pecting the availability of any informal dispute
(9) A statement identifyi
ying the person who is fi i
Li%ilrly ob.ligatet_i to perform the services specified iga?hc;alslg ity
act, including the name and address of that person rvice

_fr9:_n designating an administrator
initially contact for performance o
contract,

that a service contractholder may
f the obligations under the service

enfe;-e% }into on and after July 1, 199],
e is section shall remain in effect onk i
s y until Jan
;n;lna;i :): ;}Laetfgla;ej is repealletil, unless 2 later enactegi st::;:,el;vlhgi?:%
re January 1, 1998, deletes or extends that da
SEC. 135. Section 17944 is add il Codor b e
n 1794. ed to the Civil Code, to :

thelz'?sgﬁ:'of E'Eas)erl"\’T‘c::thmg :n this Ch[?pfr shall be construeci to ;:ea\{jlént

ice contract to the buyer in addition to or { li f
an express warranty if that contract full i disclose
an e t y and conspicuousl
in simple and readily understood language the ternF;s, co‘:ls:i{tiiﬁglz;e;

of Division 2 of the Insurance Code.

(b) Except as otherwise ex i i
. pressly provided in the service
::ontra.ct.,d every service contract shall obligate the service contractor
fgn[c):iowa]e to the buyer of the product all of the services and
Fane onal parts that may be necessary to maintain proper operation
8 € entire produgt under normal operation and service for the
u(r:;)tu’)lr‘i.l of the.servxce contract and without additional charge
e se 4 : - )
inpo) The s Tvice contract shall contain all of the following items of
(é ) %hclear _dest_:rip!ion and identification of the covered product.
CDl(ltl)'aCt Ceo r}:)omt in tnmizi or ;vent when the term of the service
A mences, and its duration i
an objective measure of use. mensrod by elapsed time or
j&) I]f the enfor.cegbi!ity of the service contract is limited to the
original buyer or is lmited to persons other than every consumer
owner of the covered product during the term of the service

con 3 cnpt Q Of h 1
ontract, a des 101 the Iﬂn ts on tr ansfer oT aSSlgmllBIlt oi the
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(4) A statement of the general obligation of the service contractor
in the same language set forth in subdivision (b), with equally clear
and conspicuous statements of (A) any services, parts,
characteristics, components, properties, defects, malfunctions,
causes, conditions, repairs or remedies that are excluded from the
scope of the service contract; (B) any other limits on the application
of the language in subdivision {b) such as a limit on the total number
of service calls; (C} any additional services which the service
contractor will provide; (D) whether the obligation of the service
contractor includes preventive maintenance and, if so, the nature
and frequency of the preventive maintenance that the service
contractor will provide; and (E) whether the buyer has an obligation
to provide preventive maintenance or perform any other obligations
and, if so, the nature and frequency of the preventive maintenance
and of any other obligations, and the consequences of any
noncompliance.

(5) A step-by-step explanation of the procedure which the buyer
should follow in order to obtain performance of any obligation under
the service contract including (A} the full legal and business name
of the service contractor; {B) the mailing address of the service

contractor; (C) the persons or class of persons that are autherized to
perform service; (D) the name or title and address of any agent,
employee or department of the service contractor that is responsible
for the performance of any obligations; (E) the method of giving
notice to the service contractor of the need for service; (F) whether
in-home service is provided or, if not, whether the costs of
transporting the product, for service or repairs will be paid by the
service contractor; (G) if the product must be transported to the
service contractor, either the place where the product may be
delivered for service or repairs or a toll-free telephone number
which the buyer may call to obtain that information; (H) all other
steps which the buyer must take to obtain service; and (I} all fees,
charges, and other costs that the buyer must pay to obtain service.

(6) An explanation of the steps that the service contractor will
take to carry out its obligations under the service contract.

(7) A description of any right to cancel the contract if the buyer
returns the product or the product is sold, lost, stolen, or destroyed,
or, if there is no right to cancel or the right to cancel is limited, a
statement of the fact. )

(8) Information respecting the availability of any informal dispute
settlement process. . )

(d) Subdivisions {b) and {c) of this section are applicable to
service contracts on new or used home appliances and home
electronic products entered into on or after July 1, 1985. They are
applicable to service contracts on all other new or used products
entered into on and after Joly 1, 1991,

(e) This section shall become operative on January 1, 1998.

SEC. 14. Section 6254 of the Government Code, as amended by
Section 2 of Chapter 1128 of the Statutes of 1992, is amended to read:

cﬁ'
S8
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6254, Except as provided . .in Secti
. ection 6254.7, nothing i i
chapter shall be construed to require disclosure of recorlt:;g t]l'un oy
an{ ;)f the] following: " that are
a) Preliminary drafts, notes, or inte i :

) 2 X ragenc -
g::hr_noranda which are not retained by theg pugli: ;g]:rtll(’:‘;waiglel:gy
withll:‘:)liﬂixcx;u:liﬁsgf el:cusuéessi provided that the public interest is

r p g
witbholdin ords clearly outweighs the public interest in
(b) Records pertaining to ing litigati ]
; pending litigation te which i
?ggrl:fll;leﬁciil p‘s;l::i,sorhto glaims made pursuant tochit\l:i:ig:b.’ilg
g with Section 810), until the pending litigati in
ha?clieola)n ﬁnallyladjuillitéﬁed or otherwise,-lz,settl:e“c]g Higation or claim
ersonnel, medical, or similar files, the di
r . 3 isclosure i
wot(llld constitute an unwarranted invasion of personal rﬁ::cwh:ch
Elg gonltamed in or related to: P v
pplications filed with any state a ' i
A ile gency responsible
;’:sgtlixtl:ggzsm; ;::lﬁzrl:l;mg (t)f the lissua:;;:e of securitigs orof ﬁrflzl;utz?aﬁ
utions, , but not limited to, banks, savin d 1
associations, industri i dit unic  insurance
. ustrial loan companies, credit umions, and insurance
(2) Examination, operating, or diti
, : tion reports d
behalf o g, or condi p prepared by, on
o )(3) l or the use of, any state agency referred to in paragraph
Preliminary drafts, notes, or i
elim A y nteragency or intra-
communications prepared by, on behalf of, or for t’l,-ne use of, a: g:tl::y
agt(:;x)c;; r;:ferrecl to in paragraph (1). e
nformation received i
ref;er)reg o o (1).1n confidence by any state agency
e) Geoclogical and geophysical data i
e ¢ ) I , plant production data,
s;;r::{::t ;r:f:g:ahon relating to utility systems development,m:g
iy p reports, which are obtained in eonfidence from any
() Records of complaints to, or investigati
r F d , estigations conducted
n;.:ordsfof intelligence information or security procedl:lres o?y’tl?;
gn :cet 0t thelAttome_y General and the Department of Justice,’ and
8 ');l s _:; (:l o:l-) ocal police agency, or any investigatory or security files
compiled by any ot_her state or local police agency, or any
mveshgl}tory or security files compiled by any other state or local
agency hor correctional, law enforcement, or licensing purposes
f;cept that st;te and local law enforcement agencies shall disclose
the namntf:;dm ‘ad_.dresses of persons involved in, or witnesses other
an confi ential informants to, the incident, the description of any
gfoperty involved, the date, time, and location of the incident, all
tmgrams, statements of the parties involved in the incident, "the
s Ftttialrnnents of gll witnesses, other than confidential informants, to the
victims of an 1_nc:den_t, or an authorized representative thereof, an
ms;rnnce carrier against which a claim has been or might be made
:snthmy ptlersor:h suffe::mg bodily injury or property damage or loss:
e result of the incident caused by arson, burglary, fire, explosion,

y0T000
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larceny, robbery, vandalism, vehicle theft, or a crime as defined by
subdivision (c} of Section 13960, unless the disclosure would
endanger the safety of a witness or other person involved in the
investigation, or unless disclosure would endanger the successful
completion of the investigation or a related investigation. However,
nothing in this division shall require the disclosure of that portion of
those investigative files which reflect the analysis or conclusions of
the investigating officer.

Other provisions of this subdivision notwithstanding, state and
local law enforcement agencies shall make public the following
information, except to the extent that disclosure of a particular item
of information would endanger the safety of a person involved in an
investigation or would endanger the successful completion of the
investigation or a related investigation:

(1) The full name, current address, and occupstion of every
individual arrested by the agency, the individual’s physical
description including date of birth, color of eyes and bair, sex, height
and weight, the time and date of arrest, the time and date of booking,
the location of the arrest, the factual circumstances surrounding the
arrest, the amount of bail set, the time and manner of release or the
location where the individual is currently being held, and all charges
the individual is being held upon, including any outstanding
warrants from other jurisdictions and parole or probation holds.

(2) Subject to the restrictions imposed by Section 841.5 of the
Penal Code, the time, substance, and location of all complaints or
requests for assistance received by the agency and the time and
nature of the response thereto, including, to the extent the
information regarding crimes alleged or committed or any other
incident investigated is recorded, the time, date, and location of
occurrence, the time and date of the report, the name, age, and

current address of the victim, except that the address of the victim
of any crime defined by Section 261, 264, 264.1, 973a, 273d, 273.5, 286,
288, 288a, 289, 422.6, 49927, or 422.75 of the Penal Code shall not be
disclosed, the factual circumstances surrounding the crime or
incident, and a general description of any injuries, property, of
weapons involved. The name of a victim of any crime defined by
Section 261, 264, 264.1, 273a, 2734, 273.5, 286, 288, 288a, 289, 422.6,
4227, or 42275 of the Penal Code may be withheld at the vic_tim's
request, or at the request of the vietim’s parent or guardian if the
victim is a minor. When a person is the victim of more than one
crime, information disclosing that the person is a victim of a crime
defined by Section 261, 964, 264.1, 273a, 273d, 286, 288, 288a, 289, 422.6,
4927, or 422.75 of the Penal Code may be deleted at the request of
the victim, or the victim's parent or guardian if the victim is a minor,

in making the report of the crime, or of any crime or incident

accompanying the crime, available to the public in compliance with

the requirements of this paragraph. o
(g) Test questions, scoring keys, and other examination data used
to administer a licensing examination, examination for employment,

242120
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or academic examination, except as provided for i
(C(();:;m'Ie‘k?cmg “.trithtSec;ion 919150) of Pagt 65 of theoédﬁ]caggipéizg

1 lhe contents of real estate apprai i i :
feasibility estimates and evaluations ma%i foiaésr I:()); tgzgs?:: 1;;1 Ig al
agency relative to the acquisition of property, or to pr::vspec(t)ical
public supp]y and construction contracts, until all of the propert hve
been acquired or all of the contract agreement obtained. Howgv .
the-law of eminent domain shall not be affected by this provisi:rl;,
0 (i) {]nfm:mahon required from any taxpayer in connection wit}{
th :c;:; uigtgi'nt }(1): li?:(l:'gl Iila:?s wi‘:iclzr lis received in confidence and the

re h T 101 to other persons wol i i
competitive d;s.advangage to the persgn supplyin';][tlhr: si:lllftoi'!rlnl:t]i%:
" (_‘I])j Library cu:culahon 1:ecords kept for the purpose of identifyin .
e borrower of iterns available in libraries, and lbrary and museur;gl
m%}:lt%r.la.l]s made or acquired and presented solely for reference or
exhibition purposes. The exemption in this subdivision shall not
apﬁlg tln::l) recodrd:h of cflines imposed on the borrowers. ¢
ecords the disclosure of which is exe prohibi
pursuant to federal or state law, including, n;nll)lttecxlac?tr lll?r::;tgg]tfg
provisions of the Evidence Code relating to privilege. ,
(5] Co::respondence of and to the Governor or employees of the
Covemor’s office or in the custody of or maintained by the
Governor’s legal affairs secretary, provided that public records shall
not be transferred to the custody of the Governor's legal affairs
secretary to evade the disclosure provisions of this chapter.
(m) In the custody of or maintained by the Legislative Counsel
(n) Statements of personal worth or personz! financial data.
r.equn:ed by a licensing agency and filed by an applicant with the
lfcensmg agency to establish his or her personal qualification for the
license, pertiﬁcate, or permit applied for.

(o) Financial data contained in applications for financing under
Division 27 (commencing with Section 44500) of the Health and
Safety Cod'e, where an authorized officer of the California Pollution
Contr(?l Financing Authority determines that disclosure of the
financial Flata would be competitively injurious to the applicant and
the data is required in order to obtain guarantees from the United
States Smi}]l Business Administration. The California Pollution
por;tll'ol Financing Authority shall adopt rules for review of
mdn.ndual requests for confidentiality under this section and for
makmg_avaﬂable to the public those portions of an application which
are subject to disclosure under this chapter.

(p) Becords of state agencies related to activities governed by
Chapter 10.3 (commencing with Section 3512) of Division 4 of Title
1,' Chapter 105 (commencing with Section 3525) of Division 4 of
Title L and Chapter 12 (commencing with Section 3560} of Division
:4 of T:t.ie 1, which reveal a state agency’s deliberative processes,
impressions, evaluations, opinions, recommendations, meeting
mmu_tes,_research, work products, theories, or strategy, or which
provide instruction, advice, or training to employees who do not

242150
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have full collective bargaining and representation rights under the
above chapters. Nothing in this subdivision shall be construed to limit
the disclosure duties of a state agency with respect to any other
records relating to the activities governed by the employee relations
acts referred to in this subdivision.

(q) Records of state agencies related to activities governed by
Articles 2.6 (commencing with Section 14081), 2.8 (commencing
with Section 14087.5), and 2.91 (commencing with Section 14089) of
Chapter 7 of Part 3 of Division 9 of the Welfare and Institutions Code,
which teveal the special negotiator’s deliberative processes,
discussions, communications, or any other portion of the negotiations
with providers of health care services, impressions, opinions,
recommendations, meeting minutes, research, work product,
theories, or strategy, or which provide instruction, advice, or training
to employees.

Except for the portion of a contract containing the rates of
payment, contracts for inpatient services entered into pursuant to
these articles, on or after April 1, 1984, shall be open to inspection one
year after they are fully executed. In the event that a contraet for
inpatient services which is entered into prior to April 1, 1984, is
amended on or after April 1, 1984, the amendment, except for any
portion containing the rates of payment, shall be open to inspection
one year after it is fully executed. If the California Medical Assistance
Commission enters into contracts with health care providers for
other than inpatient hospital services, those contracts shall be open
to inspection one year after they are fully executed.

Three years after a contract or amendment is open to inspection
under this subdivision, the portion of the contract or amendment
containing the rates of payment shall be open to inspection.

Notwithstanding any other provision of law, the entire contract or
amendment shall be open to inspection by the Joint Legislative Audit
Committee. The Joint Legislative Audit Committee shall maintain
the confidentiality of the contracts and amendments until such time

as a contract or amendment is fully open to inspection by the public.

(r) Records of Native American graves, cemeteries, and .sa_cred
places maintained by the Native American Heritage Commission.

(s) A final accreditation report of the Joint Commission on
Accreditation of Hospitals which has been transmitted to the State
Department of Health Services pursuant o subdivision (b) of
Section 1282 of the Health and Safety Code. L.

(t) Recordsofa Jocal hospital district, formed pursuant to Division
93 (commencing with Section 32000) of the Health and Safety (;ode,
or the records of a municipal hospital, formed pursuant to Article 7

(commencing with Section 37600} or Article 8 (comrpencing Wilth

Section 37650) of Chapter 5 of Division 3 of Title 4 of this c_ode, whl.ch

relate to any contract with an insurer of nonprofit hosplta}l service

plan for inpatient or outpatient services for alternative rates
pursuant to Section 10133 or 11512 of the Insurance Code. However,
the record shall be open to inspection within one year after the

242180

District Court of Appeal Division 2.

0083%
MJN/839



301000

[}

7430 STATUTES OF 1993 [ Ch. 1285

cor(]t;a(it ;s fully executed.
u) Information contained in applications for Ii
ﬁl:ea.rf;ns issued pursuant to Section 12050 of the Peffln(s.;)sd;obca:l:y
:I eriff of a county or the chief or other head of a municipal ):)]j .
e{)artment which indicates when or where the applic:)nt &
vu nerabh;e to a_ttack or which concerns the applicant's medical -
psychological history or that of members of his or her family o
. l(‘? d(l) Relct')r-ds of the Major Risk Medical Insurance Pn;
1;;9 ;) :::1 ?icg:;?%ssgtzverned by Part 6.3 (commencing with Segia;:
, .5 (commencing with Section 12700), of Divisi
2 of the Insurance Code, and whi ). of Division
! : de, ch reveal the deliberati
?J'st(l::]sl:":lm’ communications, or any other portion of the‘fegl::ic:t:ses'
rnleetineg r;}i]ng]t:sls’ or thehimprle(ssions, opinions, rvzzcommendalti(:::lss
, research, work product, theori ,
board or its staff, or re He meterationrategy of the
tra(i;)ing = empl(;yees. cords that provide instructions, advice, or
{A) Except for the portion of a
contract that contai
r&:lt:as of payment, contracts for health coverage entgrzlclllsigzg
l()c suant tg Part-6.3 (cor.nmencing with Section 12695), or Part 65
& ;)c;r;n:;ng;nfﬂ\;v:t}i ]Seti-htl)gg ;271(:(3)1)1, ‘;Jf Division 2 of the Insurance
4 u Y 3 5 S e i i
aft(e];)tliey llllave been fully executed. open to inspection one year
n the event that a contract for health ¢
1 ; overage that §
ﬁx]ltered mctlo prior to July 1, 1991, is amended on or after Jl?ly 1, ;199;5
pametnshg}fg:; oexce;:t for any portion containing the rates of
pen to inspection
haisl)»e%% ) p one yeur after the amendment
ree years after a contract or amendment is o
13 s 1] A en to
;r:;};z%t;m ;:ursuatnf to this subdivision, the portion of the con?ract or
en i
o containing the rates of payment shall be open to
(4) Notwithstanding any other provision of law, the entire
Cl?ntm'ﬂ or nn_'len(.!ments to a contract shall be open to inspection by
E e Jon_lt Legislative 'Audit Committee. The Joint Legislative Audit
ommittee shall maintain the confidentiality of the contracts and
.nmendments then.eto, until the contract or amendments to a contract
is open to inspection pursuant to paragraph (3).
l(w) (1) Res:o.rfls of the Major Risk Medical Insurance Program
gz:t.ed to activities governed by Chapter 14 (commencing with
tion 10700} _of Par‘t 2 of Division 2 of the Insurance Code, and that
reveal the del:l?erahve processes, discussions, communications, or
any oth_er portion ‘of the negotiations with health plans, or the
impressions, opinions, recommendations, meeting minutes,
research, work product, theories, or strategy of the board or its staff,
or records that provide instructions, advice, or training to employees.
(2) Except for the portion of a contract that contains the rates of
payment, contracts for health coverage entered into pursuant to
Chapter 14 (commencing with Section 10700) of Part 2 of Division
2 of the Insurance Code, on or after January 1, 1993, shall be open to

242200
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inspection one year after they have been fully executed.

(3) Notwithstanding any other provision of law, the entire
contract or amendments to a contract shall be open to inspection by
the Joint Legislative Audit Committee. The Joint Legislative Audit
Committee shall maintain the confidentiality of the contracts and
amendments thereto, until the contract or amendments to a contract
is open to inspection pursuant to paragraph (2).

{x) Financial data contained in applications for registration, or
registration renewal, as a service contractor filed with the Director
of the Department of Consumer Affairs pursuant to Chapter 20
(commencing with Section 9800) of Division 3 of the Business and
Professions Code, for the purpose of establishing the service
contractor’s net worth, or, financial data regarding the funded
accounts held in escrow for service contracts held in force in this
state by a service contractor.

Nothing in this section prevents any agency from opening its
records concerning the administration of the agency to public
inspection, unless disclosure is otherwise prohibited by law.

Nothing in this section prevents any health facility from disclosing
to a certified bargaining agent relevant financing information
pursuant to Section 8 of the National Labor Relations Act.

SEC. 15. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs which may be incurred by a local agency or school district
will be incurred because this act creates a new crime or infraction,
changes the definition of a crime or infraction, changes the penalty
for a crime or infraction, or eliminates a crime or infraction.
Notwithstanding Section 17580 of the Government Code, unless

otherwise specified in this act, the provisions of this act shall become
operative on the same date that the act takes effect pursuant to the

California Constitution.

——

CHAPTER 1266

An act to amend Sections 7528, 7532, T546.9, 7541.5, 7596.5, and
7598.14 of, and to amend, repeal, and add Sections 7511, 75'_10, and
7599.70 of, the Business and Professions Code, relating to
investigative services, making an appropriation _therefor, and
declaring the urgency thereof, to take effect immediately.

Approved by Governor October 11, 1993, Filed with
[4pp Secrztnry of State October 11, 1983.] .

The people of the State of California do enact as follows:
SECTION 1. Section 7511 of the Business and Professions Code

is amended to read: ) .
7511. Upon the effective date of the amendments to this section

249950
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1993 SUMMARY DIGEST ' 571

Ch. 1264 (SB 574) Boatwright. Department of Consumer Affairs,

Existing law establishes the Department of Consumer Affairs. Under existing law,
there are various professional and vocational boards and similar entities in the depart-
ment with responsibilities for the licensure and discipline of various licensed professions
snd vocations.

This bill would, among other things, do all of the following:

(1) Revise certain exﬁerience requirements and renewal periods with respect to
repossession agencies and repassessors.

(L1) Revise certain revenue and fee provisions relative to psychiatrie technicians.

{1.2) Increase the required amount of a contractor’s bond and a qualifying in-
dividual's bond, and make related changes, as specified.

(1.3) Provide that engaging in a business as an unlicensed private investigator or
private patrol operator is an infraction under specified circumstances.

(2) Remove from licensure and regulation protection dog operators.

(3) Remove various conditions upon licensure of alarm company operators, and e~
vise provisions relating to the operation of alarm companies, as ified.

{4) Consolidate the list of electronic items under the term “electronic set” with
respect to the jurisdiction of the Bureau of Electronic and Appliance Repair.

(5) Delete certain references to the Bureau of Automotive Repair Advisory Board.

{6) Delete the category of “tax interviewér” from registration of tax preparer provi-
sions.

(7) Eliminate the Tax Preparer Advisory Commiittee. )

(8) Increase certain license renewal delinquency fee amounts, revise certain financial
provisions, and increase certain fine amounts for home furnishings’ licensees, as speci-
fied.
(85) Increase the license fees for certain home furnishings’ licensees, as specified,
and provide a fee for licensure as a retail furniture and bedding dealer.

(9) Eliminate licensure and regulation of medical provider consultants.

(10) The bill would also make conforming, clarifying, and related changes. It would
specify certain penalty provisions inciuding the penalty of perjury. The bill would thus
impose a state-mandated local program by expanding the scope of an existing crime.

(11) Under existing law, the small claims court has jurisdiction over a defendant
guarantor who is required to respond based upon the default, actions, or omissions of
another, only if the demand does not exceed $1,500.

This bill would increase that limit to $2,500.

The California Constitution requires the state to reimburse local agencies and school
districts for certain costs mandated by the state. Statutory provisions establish proce-
dures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a specified
reason.

Ch.1265 (SB798) Rosenthal. Electronicand appliance repair: service contractors.

Existing law known as the Electronic and Appliance Repair Dealer Registration Law
requires a service dealer, as defined, to register with the Bureau of Electronic and
Appliance Repair, as specified.

This bill would require the registration of service contractors, as defined, and would
prohibit a service contract selier, as defined, from issuing, selling, or offering for sale a
service contract unless he or she (1} discloses certain financial information, (2) obtains
a service contract reimbursement insurance policy, (3) sells service contracts which are
administered by a service contract administrator, as defined, who has obtained service
contract reimbursement insurance, or (4) maintains a specified funded escrow account.
The bill would also prohibit a service contract administrator from administering service
contracts unless he or she has obtained a service contract reimbursement insurance
policy. Among other things, this bill would require the filing of the form of a service
contract issued by a service contractor prior to its use and would authorize the Director
of Consumer Affairs to invalidate the registration of a service contractor for specified
reasons and to investigate complaints against a service contractor. The bill would require
8 service contractor to pay various registration and renewal fees, as specified.

NOTE: Superior numbers appear as a separate section at the end of the digests.
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572 . 1933 SUMMARY DIGEST

Existing law requires a service dealer to pay a specified fee for each place of business
operated in this state.

This bill would require a service dealer or a service contractor who does not operate
a place of business in this state, but who engages in the electronic repair industry, the
appliance repair industry, or sells, issues, or administers service contracts in this state,
to hold a valid registration and to pay required registration fees.

Existing law permits the sale of a service contract to a buyer, except as specified, in
addition to or in lieu of an express warranty if the contract fully discloses the terms,
conditions, and exclusions of the contract and the contract contains specified informa-
tion.

This bill would require the contract to include a statement identifying the person who
is financially and legally obligated to perform the services specified in the service
contract, including the name and address of that person.

The hill would set forth grounds for various citations and administrative fines, as
specified.

The bill would also add, as an exception to the disclosure provisions of the California
Publie Records Act, specified finaneial data contained in applications for registration or
registration renewal as a service contractor or financial data regarding funded escrow
accounts for service contracts.

Various provisions of the bill would be operative only until January 1, 1998, as specified.

Existing law provides that any violation of the Electronic and Appliance Repair Dealer
Registration Law is a misdemeanor.

This bill would impose a state-mandated local program by creating new crimes.

The California Constitution requires the state to reimburse local agencies and school
districts for certain costs mandated by the state. Statutory provisions establish proce-
dures for making that reimbursement.

This bill would provide that no reimbursement is reguired by this act for a specified
reason,

Ch. 1266 (SB 736) Kelley. Private investigators.

Existing law provides for various fees for persons licensed by the Bureau of Collection
and Investigative Services as private investigators, private patrol operators, and related
capacities.

This bill would increase those fees, except as specified. It would make additional
changes on January 1, 1995 and January 1, 1998,

The bill would appropriate $1,411,000 as an augmentation to a specified item of the
Budget Act of 1993 from the Private Investigator Fund.

The bill would declare that it is to take effect immediately as an urgency statute.

Ch. 1267 (SB 916) Presley. Medical quality: reporting: disciplinary actions:
hearings.

{1) Existing law establishes a Medical Board of California to administer and enforce
provisions relating to licensure and regulation of physicians and surgeons. Existing law
requires that the board consist of 3 divisions of specified composition. Under existing law,
the 3 divisions are the Division of Allied Health Professions, the Division of Licensing,
and the Division of Medica} Quality. Under existing law, the Division of Medical Quality
of the Medical Board of California is responsible for the administration and hearing of
disciplinary actions against physicians and surgeons.

This bill would, commencing July 1, 1944, eliminate the Division of Allied Health
Professions, and would require the board to establish a Committee on Allied Health
Professions. This bill would also, commencing January 1, 1994, revise the composition of
the Division of Medical Quality, and revise the duties of the division relating to discipli-
nary actions against physicians and surgeons.

This biil would make conforming changes transferring certain responsibilities of the
Division of Allied Health Professions relating to psychoanalysts, optometrists, and regis-
tered dispensing opticians, and perfusionists to the Division of Licensing.

This bill would require the State Auditor to perform an audit of the disciplinary
system, regarding specified information, and to send a report on the audit to the Chairp-

NOTE: Superior numbers appear as a separate section at the end of the digests.

000109

ed by the CA 4th District Court of Appeal Division 2.

0083

)ocment receiv

MJN/843



BLANK PAGE

Artifact of Photocopy Reproduction

JAN RAYMOND

LEGISLATIVE HISTORY AND LEGISLATIVE INTENT
1 (888) 676-1947

0083

MJN/844

ocement receiv

ed by the CA 4th District Court of Appea Division 2.

'

Ty

[ ]

™

&)

™

™

&N

N

i

A\



VOLUME 2

CALIFORNIA LEGISLATURE
AT SACRAMENTO

1997-98 REGULAR SESSION
1997-98 FIRST EXTRAORDINARY SESSION

ASSEMBLY FINAL HISTORY

ASSEMBLY BILLS, CONSTITUTIONAL AMENDMENTS, CONéURRENT,
JOINT, AND HOUSE RESOLUTIONS

Assembly Convened December 2, 1996

Recessed December 2, 1996 : Reconvened Jandary 6, 1997

Recessed March 21, 1997 Reconvened March 31, 1997
- Recessed August 12, 1997 - Reconvened August 25, 1997

Recessed September 13, 1997 Reconvened Janvary 5, 1998

Recessed April 2, 1998 Reconvened April 13, 1998

Adioumec] September 1, 1998
- Adj | Sine Die N. ber 30, 1998
Legislative Days .......ciiieinvinnrnnrninreonnnns [ ;268
CalendarDays ........vevinineenn.-n.. ettt eee e 729

HON. ANTOMNIO R. VILLARAIGOSA

Speaker
HON, SHEILA JAMES KUEHL HON. KEVIN SHELLEY
Speaker pro Tempore Majority Fioor Leader
HON. JOE BACA HON, ROD PACHECO
Spaaker pro Tempore Minonity Floor Leader
Compiled Under the Direction of -
E. DOTSON WILSON
Chief Clerk
AMY DUARTE ) - DARCI KING

Histery Clerk Assistant History Clerk

ed by the CA 4th District Court of Appeal Division 2.

000110

0083
MJN/845

Jogument receiv



1944

A.B. No. 2704—Alquist (Coauthor: Senator Watson).

-June 25--From committee: Amend, and do pass as amended. To

000111

May 5 ¥
-May 1 l\eag A ) d time and amended. Orderedl returned to secg
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CALIFORNIA LEGISLATURE—1997-98 REGULAR SESSION

ASSEMBLY BILL No. 2704

Introduced by Assembly Member Alguist

February 23, 1998

An act to amend Section 9855 of the Business and
Professions Code, and to amend Section 1791 of the Civil
Code, relating to service contracts,

LEGISLATIVE COUNSEL'S DIGEST

AP 2704, as introduced, Alquist. Service contracts.

Existing law regulating the activities of service contractors,
including service contract sellers, defines a service contract
seller as a person who sells or offers to sell a service contradt
for the maintenance or repair of electronic sets or applianc%,
as defined. Existing law regulating consumer warrantigs
provides for substantially the same definition of a “servige
contract seller” with respect to the maintenance or repairaf
consumer products, as defined.

This bill would add to the definition of “service contrggt
seller” or “seller,” for purposes of both regulatory lawsga
person who is the obligor under a service contract sold by the
seller, manufacturer, or repairer of the product covered<by
the service contract.

Vote: majority. Appropriation: no. Fiscal committee:
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 9855 of the Business and
Professions Code is amended to read:

9855. The definitions used in this section shall govern
the construction and terms as used in this chapter:

(a) “Service contract” means a contract in writing to
perform, over a fixed period of time or for a specified
duration, services relating to the maintenance or repair
of a set or appliance as defined by this chapter.

(b} “Service contract administrator” or
“administrator” means a person, other than a service
contract seller or an insurer admitted to do business in
this state, who performs or arranges, or has an affiliate
who performs or arranges, the collection, maintenance,
or disbursement of moneys to compensate any party for
claims or repairs pursuant to a service contract, and who
also performs or arranges, or has an affiliate who performs
or arranges, any of the following activities on behalf of
service contract sellers:

(1) Providing service contract sellers with service ’

contract forms.

(2) Participating in the adjustment of claims arising
from service contracts.

(3) Arranging on behalf of service contract sellers the
insurance required by Section 9855.2.

A service contract administrator shall not be an obligor
on a service contract,

(c) “Service contract seller” or “seller” means a
person who sells or offers to sell a service contract to a
service contractholder, including a person who is the
obligor under a service contract sold by the seller,
manufacturer, or repairer of the product covered by the
service contract.

(d) “Service contractholder” means a person who
purchases or receives a service contract from a service
contract seller.

{e) “Service contractor” means a service contract
administrator or a service contract seller.

~ 7 -~ ~ -~
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(f) “Service contract reimbursement insurance
policy” means a policy of insurance issued by an insurer

" admitted to do business in this state providing coverage

for all obligations and liabilities incurred by a service
contract seller under the terms of the service contracts
sold in this state by the service contract seller to a service
contractholder. The service contract reimbursement
insurance policy shall either cover all service contracts
sold or specifically cover those contracts sold to residents
of the State of California.

SEIC. 2. Section 1791 of the Civil Code is amended to
read: -

1791. As used in this chapter:

(a) “Consumer goods” means any new product or part
thereof that is used, bought, or leased for use primarily for
personal, family, or household purposes, except for
clothing and consumables. “Consumer goods” shall
include new and used assistive devices sold at retail.

(b) “Buyer” or “retail buyer” means any individual
who buys consumer goods from a person engaged in the
business of manufacturing, distributing, or selling
consumer goods at retail. As used in this subdivision,
“person” means any individual, partnership, corporation,
limited liability company, association, or other legalc\
entity that engages in any such business. c

(c) “Clothing” means any wearing apparel, worn for O
any purpose, including under and outer garments, shoes,.@
and accessories composed primarily of woven material,.=
natural or synthetic yarn, fiber, or leather or similarO)
fabric. @

(d) “Consumables” means any product that is
intended for consumption by individuals, or use by &
individuals for purposes.of personal care or in the<(
performance of services ordinarily rendered within thes=
household, and that usually is consumed or expended in
the course of consumption or use.

(e) “Distributor” means any individual, partnership,
corporation, association, or other legal relationship that
stands between the manufacturer and the retail seller in

)
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purchases, consignments, or contracts for sale of
consumer goods.

(f) “Independent repair or service facility” or
“independent service dealer” means any individual,
partnership, corporation, association, or other legal
entity, not an employee or subsidiary of a manufacturer
or distributor, that engages in the business of servicing
and repairing consumer goods.

(g) “Lease” means any contract for the lease or
bailment for the use of consumer goods by an individual,
for a term exceeding four months, primarily for personal,
family, or household purposes, whether or not it is agreed
that the lessee bears the risk of the consumer goods’
depreciation.

(h) “Lessee” means an individual who leases
consumer goods under a lease.

(i) “Lessor” means a person who regularly leases
consumer goods under a Jease.

() “Manufacturer” means any  individual,
partnership, corporation, association, or other legal
relationship that manufactures, assembles, or produces
consumer goods.

(k) “Place of business” means, for the purposes of any
retail seller that sells consumer goods by catalog or mail
order, the distribution point for these goods.

() “Betail seller,” “seller,” or “retailer” means any
individual, partnership, corporation, association, or other
legal relationship that engages in the business of selling or
leasing consumer goods to retail buyers.

(m) “Return to the retail seller” means, for the
purposes of any retail seller that sells consumer goods by
catalog or mail order, the retail seller’s place of business,
as defined in subdivision (k).

(n) “Sale” means (1) the passing of title from the seller
to the buyer for a price, or (2) a consignment for sale.

(o) “Service contract” means a contract in writing to
perform, for an additional cost, over a fixed period of time
or for a specified duration, services relating to the
maintenance or repair of a consumer product, except that
this terrn does not include a policy of automobile

99
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insurance, as defined in Section 118 of the Insurance
Code.

(p) “Service contract administrator” or
“administrator” means a person, other than a service
contract seller or an insurer admitted to do business in
this state, who performs or arranges, or has an affiliate
who performs or arranges, the collection, maintenance,
or disbursement of moneys to compensate any party for
claims or repairs pursuant to a service contract, and who
also performs or arranges, or has an affiliate who performs
or arranges, any of the following activities on behalf of
service contract sellers: :

(1) Providing service contract sellers with service
contract forms.

(2) Participating in the adjustment of claims arising
from service contracts.

(3) Arranging on behalf of service contract sellers the
insurance required by Section 9855.2. A service contract
administrator shall not be an obligor on a service contract.

(g) “Service contract seller” or “seller” means a
person who sells or offers to sell a service contract to a
service contractholder, including a person who is the
obligor under a service contract sold by the sellep;
manufacturer, or repairer of the product covered by the-

service contract. o
(r) “Service contractor” means a service contrach)
administrator or a service contract seller. >

(s} “Assistive device” means any instrumenty
apparatus, or contrivance, including any component
part thereof or accessory thereto, thatis used or intende
to be used, to assist an individual with a disability in th
mitigation or treatment of an injury or disease or to assis
or affect or replace the structure or any function of th
body of an individual with a disability, except that thi©
term does not include prescriptive lenses and other®
ophthalmic goods unless they are sold or dispensed to
blind person, as defined in Section 19153 of the Welfa
and Institutions Code, and unless they are intended t
assist the limited vision of the person so disabled.
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(t) “Catalog or similar sale” means a sale in which !

neither the seller nor any employee or agent of the seller
nor any person related to the seller nor any person with
a financial interest in the sale participates in the diagnosis
of the buyer’s condition or in the selection or fitting of the
device.

(u) “Home appliance” means any refrigerator, |
freezer, range, microwave oven, washer, dryer,

dishwasher, garbage disposal, trash compactor, or room
air-conditioner normally used or sold for personal, family,
or household purposes.

(v) “Home electronic product” means any television,
radio, antenna rotator, andio or video recorder or
playback equipment, video camera, video game, video
monitor, computer equipment, telephone,
telecommunications equipment, electronic alarm
system, electronic appliance control system, or other kind
of electronic product, if it is normally used or sold for
personal, family, or household purposes. The term
includes any electronic accessory that is normally used or
sold with a home electronic product for one of those
purposes. The term excludes any single product with a
wholesale price to the retail seller of less than fifty dollars
($350). '

This section shall remain in effect only until January 1,
2003, and as of that date is repealed, unless a later enacted
statute, that is enacted before January 1, 2003, deletes or
extends that date.
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BILL ANALYSIS

Departmant Author : Bill Number
CONSUMER AFFAIRS Alguist , AB 2704

Sponsor Related Biils Amended Date
California Retailers Association Intro 2-23-98
Subject

Service Contracts

Summary:

The Department of Consumer Affairs Bureau of Electronic and Appliance Repair (BEAR) regulates
service contract sellers. AB 2704 would add to the definition of a service contract seller or seller, in both
the Business and Professions Code and the Civil Code, a person who is the third-party obligor under a
service contract sold by the seller, manufacturer, or repairer of the product covered by the service

contract.

Bill Description:
Existing law:

Regulates the activities of service contractors including service contract sellers. The law defines service
contract seller as a person who sells or offers to sell a service contract for the maintenance or repair of
electronic sets or appliances.

Regulating consumer warranties defines service contract seller with respect to the maintenance or
repair of consumer products.

This bill would:

ivision 2.

Add to the definition of a service contract seller or seller, in both the Business and Professioig

Code and the Civil Code, a person who is the third-party obligor under a service contract soldgy

the seller, manufacturer, or repairer of the product covered by the service contract. S
o
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Background:

This bill is sponsored by the California Retailers Association to ensure that third-party
obligors on service contracts are held to the same standard of accountability as the retailer or
manufacturer that sells or administers the service contract.

Specific Findings:

The BEAR indicates that this bill would essentially codify existing policy. The BEAR currently
registers third-party obligors on contracts sold by major retailers (Circuit City, Good Guys,
Wards, Radio Shack) where the obligor has an exclusive relationship with one retailer.
Apparently there are certain business and tax advantages for these large retailers to have a
third party be the obligor on the service contracts they sell. The BEAR sees no erosion of
consumer protection by this proposal as long as the company uitimately responsible for
fulfilling the contract can meet the fiscal requirements of registration.

The BEAR has determined that this policy is in the spirit of existing law which is intended to
ensure that service contracts, sold to consumers, are backed by responsible companies with
demonstrated financial means to ensure the contracts.

The BEAR estimates that there are less than 10 companies that fit the definition in this bill
and would be required to be registered.

The Department of insurance, in a letter dated June 14, 1996, has stated that service
contracts with a third-party obligor are provided as a convenience to consumiers and are
incidental to the sale of the product, therefore are not considered “insurance” within the ambit

of the California Insurance Code. This interpretation allows these contracts to be
administered by the DCA.

Fiscal Impact:

The BEAR estimates it would be required to register less than 10 obligors at $75 a
registration. The workload and revenue are projected to be minor.

Support:
None identified. (Verified 3-18-98)

Opposition:
None identified. (Verified 3-18-98)

Arguments:
Pro:
This. bili provides the same accountability for the ultimate provider of security on a service
contract as the company that interfaces with the customer.
000117 0084
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A8 2704
Page 3

Con:

Proposed language could be more narrowly crafted to specify third-party obligors who have
an exclusive relationship with the seller, manufacturer or repairer of the product covered by

the service contract.

Recommendation:

The Department of Consumer Affairs recommends a NEUTRAL IF AMENDMED position on
AB 2704. :

Prepared by: Dennis Weber, Analyst | Telephone: 324-5402
Ray Saatjian, Deputy Director Telephone: 327-5196
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Draft Language for amendment to AB 2704

Section 9855 of the Business and Professions Code
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Assembly Republican Bill Analysis - ) AB 2704 (Alquist)

Consumer Protection, Governmental Efficiency and Support
Economic Development Committee .

AB 2704 (ALQUIST)

SERVICE CONTRACTS.

Version: 2/23/98 As Introduced Vice-Chair: Jim Morrissey

Vote: Majority Tax or Fee Increase: Neo .
Support Clarifies that an individual which sells a service contract for a preduct on

behalf of another entity be subject to the same regulations to which the
entity is subject. =

Policy Question Arguments En Opposition to the Biill

Should an individual, which sells service contracts These service contract sellers, are retailing a
on behalf of a seller, manufacturer, or repairer of a product and should not be held to the same standard
product, be subject to the same regulations as that unless they are a direct party to the contract.
seller? :
Fiscal Effect

Summary . Unknown.
Clarifies that the definition of “service contract

seller” includes individuals who are obligors under

a service contract sold by the seller, manufacturer, 1. Under existing law, a person which sells a

or repaiter of ﬂ.m product coven_:d by the scr_vice service c-onu'a%t f01: a 1]131anufacturer, OF repair
contract. P'rowdcs that these third party obligars . facility is not legaily subject to the same

will be SUbJ.BCt to rcgulfitory a“ﬂ?o.my by the Bureau regulatory authority. However, the Bureau of
of Electronic and Appliance Repair (BEAR). . Electronic and Appliance Repair (BEAR) treats

_ third party obligers under service contracts as

' sellers pursuant to B&P Sec. 9855, This

CA Retailers Assn. (sponsor).; Circuit City Stores, measure is intended 10 clarify the law to

Inc. specifically provide that BEAR has the authority
ta regulate their party obligors as sellers,

. The CA Retailers point out that, historically, the
Bureau of Electronic and Appliance Repair
(BEAR) has treated third party obligors under
service contracts as sellers, under the Business -
ang Professions Code. This measure will codify

o

None on file.

Arsuments In Support of the Bili

Cl‘ariﬁes that BEAR has the authority to regulate this long-standing practice. This measure will
third party obligors as sellers. ensure that no other interpretation is made with
Assembly Republican Consumer Protection Votes regard to third party obligors. '
(0.0) 5/5/98 3. Related Legislation includes SB 2075 (Polanco)
Ayes: None ‘ which specifies that a “service contract”
Noes: None . includes a contract in writing for maintenance
Abs. /NV: None _ or repair under which the seller of the service
Assembly Republican Votes (0-0) 1/1/98 contract is responsible for maintenance or repair
Ayes: None . of the electronic set or appliance, other than a
Noes: None - : service contract offered by a building of & home
Abs. /NV: None : in conjunction with the sale of a home.
" 4, The Department of Insurance, in a letter dated
Assembly Republ Vot - * . .
e Nopecan otes (0-0) 11/%8 June 14, 1996, stated that service contracts with
Noes: None . a third-party obligor are provided as a
Abs. /NV: None convenience to consumers and are ingidental to
. the sale of the product, therefore are not
Asserx)lf:elz I;zg:bhcan Votes (0-0) 1/ 1_193 - considered “insurance” within the purview of
Noes: None the California Insurance Code. This
Abs. /NV: None interpretation allows these contracts to be
) administered by the Department of Consumer
s
' 0001‘20 Item 8 Page 15

ed by the CA 4th District Court of Appeal Division 2.
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Assembly Republican Bill Analysis

AB 2704 (Alquist)

5. BEAR currently rcgnstcrs third-party obligors on
contracts sold by major retailers (Circuit City,
Good Guys, Wards, Radio Shack) where the
obligor has arrexclusive relationship with one
retailer. Apparently there are certain business
and tax advantages for these large retailers to
have a third party be the obligor on the service

Policy Consuitant: Peter Renevitz 4/27/98
Fiscal Consultant:

000121

contracts they sell. BEAR sees no erosion of
consumer protection by this proposal as long as
the company ultimately responsible for fulfilling
the contract can meet the fiscal requirements of
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Date of Hearing: May 5, 1998

ASSEMBLY COMMITTEE ON CONSUMER PROTECTION,
GOVERNMENTAL EFFICIENCY, AND ECONOMIC DEVELOFMENT
Susan Davis, Chair

AB 2704 ({Alguist) - As Introduced: February 23, 1998

SUBJECT: Specifies that a obligor under certain service contracts shall be
subject to regulation by the Bureau of Electronic and Appliance Repair

SUMMARY: Revises the definition of a "service contract seller" that is
regulated by the Bureau of Electronic and Appliance Repair (BEAR) to include
any person who is the *obligor" under a service contract sold by the seller,
manufacturer, or repairer of the product covered by the service contract.

In other words, the measure provides that an obligor of the specified service
contracts shall be deemed to be a "service contract seller" and shall be
subject to regulation by BEAR,

UNDER EXISTING LAW, the definition of a service contract seller is limited to
a person who sells or offers to sell a specified service contract. Existing

law also:

1} Establishes the Electronics and Appliance Repair Dealer Registration Law,
administered by BEAR within the Department of Consumer Affairs; this law:

a) requires the registration and regulation of service dealers who
perform electronic equipment and appliance repairs;

b) requires the registraticn and regulation cof service contract sellers
and administrators, as defined, for service contracts relating to the
maintenance and repair of appliances and electronic sets including
televisions, radios, computer systems, etc.;

¢} specifies certain financial solvency requirements for these regulated
entities (e.g., obtaining service contract reimbursement insurance,
specified minimum net worth amounts, etc.); and

d) specifies that the service contracts sold must meet the requirements
of the Song-Beverly Consumer Warranty Act including contract feorm,
contents, disclosures, and refunds of premiums under certain
conditions.

2} Provides for the licensure and regulation by the Department of Insurance
of certain home protection companies and contracts that effectively
insure a homeowner against repair or replacement of among other things,
home appliances. Service contracts sold by a home builder or seller or
manufacturer of the home or appliance are specifically exempted from DOI
regulation under these provisions.

FISCAL EFFECT: Unknown potential additional costs to BEAR to regulate the
newly defined group of se ick contract sellers, to the extent this group is
not already within BEAR regulation. However, this bill is designated as
non-fiscal and will not be referred to the Appropriations Committee.

o
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eceived by the CA 4th District Court of Appeal Division 2.
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COMMENTS :

1)

2)

3}

Purpese of the Measure

According to the author’s office, the purpose of this measure is to
v"elarify" the treatment of third party obligors under service contracts.
Specifically, if a retailer sells a product, say a radio, and as part of
that sale the retailer also sells the purchaser a service repair contract
on behalf of a third party (other than the manufacturer) to repair the
radio, that third party would be deemed to be a "service contract seller"
for purposes of regulation. The effect of this change is make certain
that third party obligors are subject to regulation under the BEAR.
Proponents maintain that this is consistent with the existing practice of
the BEAR.

The BEAR currently regulates approximately 2,700 service contract sellers
and 24 service contract administrators. The Department of Insurance
regulates 15 home protection contract companies.

Should Third Party Obligors be Regulated by the BEAR or by the Depaytment

of Insurance?

It can be argued that a contract which obligates a third party to cover

. repair or replacement costs is an insurance product because purchasers of

the centracts pay money in exchange for a promise that another party will
pay for a loss caused by a contingent future event.

The author’s office has asked Legislative Counsel for an cpinion as to
whether or not "service contract sellers®" within the context of Business
and Professions Code Section 9855 (which this measure amends) should be
subject to regulation by the Department cf Insurance. .

Legislative Counsel opines that service contract sellers should pot be
subject to regulation by the Department of Insurance. Generally, counsel
states that "since a service contract, as defined in subdivision (a) of
Section 9855, is a contract to perform services related to the maintenance
or repair of an electronic set or appliances, as defined, the contract is
not insurance in the traditional sense in which the insured bears the risk
of personal liability for services ..."

Consumer Affairs Recuests Clarifying Amendments

The Department of Consumer Affairs has recuested an amendment to the bill
which clarifies the definition of "obligor." As currently drafted in this
bill, and as used in existing law, the term obligor is not specifically
defined. BEAR is concerned that in the absence of a specific definition,
it may be possible for entities other than those which BEAR currently has
within its jurisdiction to qualify as an obligor.

The BEAR has provided proposed amendment language which would clarify the
definition of obligor, consistent with its existing practices.

000123
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REGISTERED SUPPORT_/ OPPOSITION:

Support

Circuit City Stores, Inc. (sponsor)
California Retaillers Association

Oppesition

None on file

Analysis prepared by: Andrew Meyers / aconpro / (916)

3195-2089
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AMENDED IN ASSEMBLY MAY 12, 1998 -

CALIFORNIA LEGISLATURE—1997-58 REGULAR SESSION

ASSEMBLY BILL ' No. 2704

Introduced by Assembly Member Alquist

February 23, 1998

An act to amend Section 9855 of the Business and
Professions Code, and to amend Section 1791 of the Civil
Code, relating to service contracts.

LEGISLATIVE COUNSEL'S DIGEST

AB 2704, as amended, Alquist. Service contracts:

Existing law regulating the activities of service contractors,
including service contract sellers, defines a service contmact
seller-as a person who sells or offers to sell a service confract
for the maintenance or repair of electronic sets or appliances,
as defined. Existing law regulating consumer warranties
provides for substantially the same definition of a “sefdlice
contract seller” with respect to the maintenance or repsg of
consumer products, as defined. :

This bill would add to the definition of “service con&ct
seller” or “seller,” for purposes of both regulatory laws, a
person who is the obligor, as defined, under a service conixact
sold by the seller, manufacturer, or repairer of the prodct
covered by the service contract. ;

Vote: majority. Appropriation: no. Fiscal committeegno.
State-mandated local program: no. .

r
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The people of the State of California do enact as follows:

Professions Code is amended to read:
9855. The definitions used in this section shall govern
the construction and terms as used in this chapter:

perform, over a fixed period of time or for a specified
duration, services relating to the maintenance or repair
of a set or appliance as defined by this chapter.

(b) “Service . contract administrator” or
10 “administrator” means a person, other than a service
11 contract seller or an insurer admitted to do business in
12 this state, who performs or arranges, or has an affiliate
13 who performs or arranges, the collection, maintenance,
14 or disbursement of moneys to compensate any party for
15 claims or repairs pursuant to a service contract, and who

D00 ~1D Ui G2 D =~

16 also performs or arranges, or has an affiliate who performs

17 or arranges, any of the following activities on behalf of
18 service contract sellers:

19 (1) Providing service contract sellers with servic
20 contract forms. ' ’ .
21  (2) Participating in the adjustment of claims arising
22 from service contracts.

23 (3) Arranging on behalf of service contract sellers the
24 insurance required by Section 9855.2.

25  Aservice contract administrator shall not be an obligor
26 on a service contract.

27 (e) “Service contract seller” or “seller” means a
28 person who sells or offers to sell a service contract to a
29 service contractholder, including a person who is the
30 obligor under a service contract sold by the seller,
31 manufacturer, or repairer of the product covered by the
32 service contract. '

33 (d) “Service contractholder” means a person who

34 purchases or receives a service contract from a service
35 contract seller.

36 (e) “Service contractor” means a service contract
37 administrator or a service contract seller.

O O ) O -0

SECTION 1. Section 9855 of the Business and

(a) “Service contract” means a contract in writing to -

OO0 =1 Ui 63 b =
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—3 AB 2704

(f) “Service contract reimbursement insurance
policy” means a policy of insurance issued by an insurer
admitted to do business in this state providing coverage
for all obligations and liabilities incurred by a service
contract seller under the terms of the service contracts
sold in this state by the service contract seller to a service
contractholder. The service contract reimbursement

“insurance policy shall either cover all service contracts

sold or specifically cover those contracts sold to residents
of the State of California.

(g) “Obligor” is the entity financially and legally
obligated under the terms of a service contracti An
obligor may be one of the following:

(1} A retailer who sells both the equipment and the
contract to the consumer,

(2) A manufacturer who manufactures the equipment
and either sells the contract directly to the consumer or
through a retailer. -

(3) Aservice dealer who performs, or while remaining
responsible, arranges for the performance of service on
the equipment and either sells the contract directly to the
consumer or through a retailer. o

(4) A third-party obligor, who is either an affiliate of
the retailer, manufacturer, or service dealer selling the
contract, or an affiliate of the insurance company that —
provides the service contract reimbursement insurance O
policy that covers contracts sold by the retazfe:;_@
manufacturer, or service dealer. The third-party ob{.’xgor_ >
shall only be financially or legally obligated for a single
retailer, manufacturer, or service dealer.

SEC.2. Section 1791 of the Civil Code is amended to@
read: 2

1791.- As used in this chapter: <

(a) ““Consumer goods” means any new product or part,__
thereof that is used, bought, or leased for use primarily for O
personal, family, of household purposes, except for%‘
clothing and consumables. “Consumer goods _ shall 3
include new and used assistive devices sold at .l'etgnl_. O

(b) “Buyer” or “retail buyer” means any mdn.rldua.h_.
who buys consumer goods from a person engaged in the%

Lla)
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1 business of manufacturing, distributing, or selling ( 1 relationship that manufactures, assembles, or produces
2 consumer goods at retail. As used in this subdivision 2 consumer goods. ‘
3 “person” means any individual, partnership, corporaﬁon’ 3 (k) “Place of business” means, for the purposes of any
4 limited liability company, associaton, or other legai 4 retail seller that sells consumer goods by catalog or mail
5 entity that engages in any such business. 5 order, the distribution point for these goods.
6  (c) “Clothing” means any wearing apparel, worn for 6  {I) “Retail seller,” “seller,” or “retailer” means any
7 any purpose, including under and outer garments, shoes, ( 7 individual, partnership, corporation, association, or other
8 and accessories composed primarily of woven material, 8 legal relationship that engages in the business of selling or |
9 natural or synthetic yarn, fiber, or leather or similar 9 - leasing consumer goods to retail buyers.
10 fabric. ‘ 10  (m) “Beturn to the retail seller” means, for the
11 (d) “Consumables” means any product that is 11 purposes of any retail seller that sells consumer goods by
12 intended for consumption by individuals, or use by 12 catalog or mail order, the retail seller’s place of business,
13 indiyiduals for purposes of personal care or in the 13 as defined in subdivision (k).
14 performance of services ordinarily rendered within the 14 (n) “Sale” means (1) the passing of title from the seller
15 household, and that usually is consumed or expended in 15 to the buyer for a price, or (2) a consignment for sale.
16 the course of consumption or use. 16 (o) “Service contract” means a contract in writing to
17 (e) “Distributor” means any individual, partnership,. 17 perform, for an additional cost, over a fixed period of time
18 corporation, association, or other legal relationship that 18 or for a specified duration, services relating to the
19 stands between the manufacturer and the retail seller in 19 maintenance or repair of a consumer product, except that
20 purchases, consignments, or contracts for sale of . 90 this term does not include a policy of automobile
21 consumer goods. (- 21 insurance, as defined in Section 116 of the Insurance
22 (f) “Independent repair or service facility” or " 22 Code. N .
23 “independent service dealer” means any individual, - 23 (p) “Service contract administrator or
24 partnership, corporation, association, or other legal 24 “administrator” means a person, other than a service .
25 entity, not an employee or subsidiary of a manufacturer {95 contract seller or an insurer admitted to do busmes§
26 or distributor, that engages in the business of servicing 26 this state, who performs or arranges, or has an affiliat
27 and repairing consumer goods. , 927 who performs or arranges, the collection, maintenanceg;
o8 (g) “Lease” means any contract for the lease or 28 or disbursement of moneys to compensate any party fog
29 bailment for the use of consumer goods by an individual, 29 claims or repairs pursuant to a service contract, and WhES
30 for a term exceeding four months, primarily for personal, 30 also performs or arranges, or has an affiliate who perfo
31 family, or household purposes, whether or not itis agreed . .31 or arranges, any of the following activities on beha]f o'%
32 that the lessee bears the risk of the consumer goods’ 32 service contract sellers: _ . Q
33 depreciation. a3 (D Pr?viding service contract sellers with servicéd>
34 h) “Lessee” means an individual who leases " 34 contract forms. : , L
35 cor(m)imer goods under a lease. L2 35 & (2) Participati:t;g 1t1; the adjustment of claims arisings
36 i) “Lessor” means a person who regularly le 36 from service contracts, =
a7 cor(ls)umer goods under a le%se. . gularly leases 37 ° (3) Arranging on behalf _of service contract sellers thes
38 (). “Manufacturer” means any individual, 38 insurance required by Section Q855.2. A service contracs
39 partnership, corporation, association, or other legal 39 administrator shall not be an obligor onaservice com:rac.ﬁ
S 1)
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{(q) “Service contract seller” or “seller” means
person who sells or offers to sell a service contract to a
service contractholder, including a person who is the
obligor under a service contract sold by the seller,
manufacturer, or repairer of the product covered by the

. service contract.

(r) “Service contractor” means a service contract
administrator or a service contract seller. .

(s) “Assistive device”, means any instrument,
apparatus, or contrivance, including any component or
part thereof or accessory thereto, that is used or intended

to-be used, to assist an individual with a disability in the

mitigation or treatment of an injury or disease or to assist
or affect or replace the structure or any function of the
body of an individual with a disability, except that this
term does not include prescriptive lenses and other
ophthalmic goods unless they are sold or dispensed to a
blind person, as defined in Section 19153 of the Welfare
and Institutions Code, and unless they are intended to
assist the limited vision of the person so disabled.

{t) “Catalog or similar sale” means a sale in which"

neither the seller nor any employee or agent of the seller
nor any person related to the seller nor any person with
a financial interest in the sale participates in the diagnosis
of the buyer’s condition or in the selection or fitting of the
device.

(u) “Home appliance” means any refrigerator,
freezer, range, microwave oven, washer, dryer,
dishwasher, garbage disposal, trash compactor, or room
air-conditioner normally used or sold for personal, family,
or household purposes.

(v) “Home electronic product” means any television,

radio, antenna rotator, audio or video recorder or
playback equipment, video camera, video game, video
monitor, computer equipment, telephone,
telecommunications equipment, electronic alarm
system, electronic appliance control system, or other kind
of electronic product, if it is normally used or sold for
personal, family, or household purposes. The term
includes any electronic accessory that is normally used or

98

M

a (

R S =t -t o i =) PR P P I C

—7— ~ AB 2704
sold with a home electronic product for one of those
purposes. The term excludes any single product with a
wholesale price to the retail seller of less than fifty dollars

).

(w) “Obligor” is the entity financially and legally
obligated under the terms of a service. contract. An
obligor may be one of the following:

(1) Aretailer who sells both the consumer product and
the contract to the consumer.

(2) A manufacturer who manufactures the consumer
product and either sells the contract directly to the
consurner or through a retailer. .

(3) Aservice dealer who performs, or while remaining
responsible, arranges for the performance of service on
the consumer product and either sells the contract
directly to the consumer or through a retailer.

(4) A third-party obligor, who is either an affiliate of
the retailer, manufacturer, or service dealer selling the
contract, or an affiliate of the insurance company that
provides the service contract reimbursement insurance
policy that covers contracts sold by the retailer,
manufacturer, or service dealer. The third-party obligor
shall only be financially or legally obligated for a single
retailer, manufacturer, or service dealer. .

This section shall remain in effect only until January £

' 2003, and as of that date is repealed, unless a later enacte

statute, that is enacted before January 1, 2003, deletes oy
extends that date. 5
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ASSEMBLY THIRD READING
AB 2704 (Alquist)

As Amended May 12, 1998
Majority vote

CONSUMER PROTECTION 11-0

Ayes: Davis, Morrissey, Alquist,
Cedillo, Figueroa, Frusetta,
Machado, Napolitano, Strom-Martin,
Takasugi, Wildman

SUMMARY: Revises the definition of a "service contract seller” that is
requlated by the Bureau of Electronic and Appliance Repair (BEAR) to include
any person who is the "obligor" under a service contract sold by the seller,
manufacturer or repairer of the product covered by the service contract.
Requires that an obligor, as defined, of the specified service contracts, be
deemed to be a "service contract seller" and be subject to regulation by BEAR.

UNDER EXISTING LAW, the definition of a service contract seller is limited to
a person who sells or offers to sell a specified service contract.
Specifically, existing law:

1) Estabiishes the Electronics and Appliance Repair Deaier Registration Law,
administered by BEAR within the Department of Consumer Affairs (DCA); this

law:

a) Requires the registration and regulation of service dealers who perform
electronic equipment and appliance repairs;

b) Requires the registration and regulation of service contract sellers an
administrators, as defined, for service contracts relating to the
maintenance and repair of appliances and electronic sets including
televisions, radios and computer systems.

c) Specifies certain financial solvency requirements for these regqulated
entities (e.g., obtaining service contract reimbursement insurance,
specified minimum net worth amounts); and

d) Specifies that the service contracts sold must meet the reguirements of

2) Provides for the licensure and vegulation by the Department of Insurance
(DOI) of certain home protection companies and contracts that effectively
insure a homecwner against repair or replacement of among other things,
home appliances. Service contracts sold by a home bujlder or seller or
manufacturer of the home or appliance are specifically exempted from DOI
regulation under these provisions.

FISCAL EFFECT: Unknown potential additional costs to BEAR to regulate the
newly defined group of service contract sellers, to the extent this group is
not already within BEAR regulation.
COMMENTS::

1) According to the author s office, the’ purpose of this measure is to

.

Song-Beverly Consumer Warranty Act including contract form, contents,
disclosures and refunds of premiums under certain conditions.

#ceived by the CA 4th DiStrigI Court of Appeal Division 2.
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"clarify" the treatment of third party obligors under service contracts.
Specifically, if a retailer sells a product, say a radio, and as part of
that sale the retailer also sells the purchaser a service repair contract
on behalf of a third party (i.e., other than the manufacturer) to repair
the radio, that third party would be deemed to be a "service contract
seller" for purposes of regulation. The effect of this change is make
certain that third party obligors are subject to regulation under BEAR.
Proponents maintain that this is consistent with the existing practice of
BEAR. ,

BEAR currently regulates approximately 2,700 service contract seliers and
24 service contract administrators. DOl regulates 15 home protection
contract companies.

DCA requested an amendment to this bill to clarify the definition of
“obligor." The most recent amendments to the bill provide that
definition. With this amendment, it appears that the measure’s provisions
are consistent with the existing practices of BEAR.

Analysis prepaved by: Andrew Meyers / aconpro / (916) 319-2089
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STATE AND CONSUMER SERVICES AGENCY SUMMARY ANALYSIS OF AMENDED BILL

Department Author _Bill Number
CONSUMER AFFAIRS Alquist AB 2704
Sponsor Related Bills Amended Date
California Retailers Association SB 2075 5/12/98
Analyst: Telephone
Weber, Dennis 324-5402
Subject:
Service Contracts
XX DEPARTMENT'S AMENDMENTS ACCEPTED. Amendments reflect suggestions of analysis for
the_ 2-23-98 version.
. 1
__ AMENDMENTS HAVE A FISCAL IMPACT. A new fiscal analysis is provided.
XX AMENDMENTS DID NOT RESOLVE THE DEPARTMENT'S CONCERNS stated in the analysis for
the __2-23-08 version. .
XX MORE AMENDMENTS NECESSARY - See comments below,
____ DEPARTMENT RECOMMENDS POSITION BE CHANGED TO
____ REMAINDER OF ANALYSIS FOR VERSION STILL APPLIES.
____ OTHER - See comments below,
SUMMARY:
qV]

The Depariment of Consumer Affairs Bureau of Electronic and Appliance Repair (BEAR) regulates service contract sellersC
AB 2704 would add to the definition of a service contract seller or seller, in both the Business and Professions Code and h
Civil Code, a person who is the third-party obliger under a service contract sold by the sefter, manufacturer, or repairer of
product covered by the service contract. ' 5
Amendments of May 12, 1998 which define an “obligor” are those proposed by the Department. However, the sponsor
changed one key phrase in the amendments which the Department's legal staff indicates was significant. The Departmeg
proposed amendments that defined a third-party obligor as a "wholly-owned subsidiary of a refailer.” Amendments chang
that phrase to “an affiliate of a retailer.” Department legal counsel opines that "affiliate” has no legal standing and is vague<(

Y
The Department has expressed its concerns to the spensor and is working with legal counsel from the Department and theg
sponsor to find mutually agreeable language. The Department continues to recommend a NEUTRAL IF AMENDED positign

on AB 2704, Proposed amendments will be forwarded when prepared. (@)
O
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DEPARTMENTS THAT MAY BE AFFECTED "(%
T T T STATEMANDATE/ 7 GOVERNORS APFOINTMENT/ 7 0O
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DEPARTMENT DIRECTOR POSITION AGENCY SECRETARY POSITION | GOVERNOR'S OFFICE USE F
- S o S 8] POSITION APPROVD. <
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AMENDED IN SENATE JUNE 17, 1998
AMENDED IN ASSEMBLY MAY 12, 1998

CALIFORNIA LEGISLATURE--1997-98 REGULAR SESSION

ASSEMBLY BILL No. 2704

Introduced by Assembly Member Alquist
(Coauthor: Senator Watson)

February 23, 1998

An act to amend Section 9855 of the Business and
Professions Code, and to amend Section 1791 of the Civil
Code, relating to service contracts. ‘ '

LEGISLATIVE COUNSEL'S DIGEST N

AB 2704, as amended, Alguist. Service contracts. c

Existing law regulating the activities of service contractgrs,
including service contract sellers, defines a service cont¥act
seller as a person who sells or offers to sell a service contgact
for. the maintenance or repair of electronic sets or appli S,
as defined. Existing law regulating consumer warrafffjes
provides for substantially the same definition of a “sgﬁce
contract seller” with respect to the maintenance or repaiof
consumer products, as defined.

This bill would add to the definition of “service contgact
seller” or “seller,” for purposes of both regulatory. laws, a
person who is the obligor, as defined, under a service contict
sold by the seller, manufacturer, or repairer of the prognct
covered by the service contract. :
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Vote: majority. Appropriation: no. Fiscal committee: no.

State-mandated local program: no.

The people of the State of California do enact as follows:

Professions Code is amended to read:

9855. The definitions used in this section shall govern
the construction and terms as used in this chapter:

(a) “Service contract” means a contract in writing to
perform, over a fixed period of time or for a specified
duration, services relating to the maintenance or repair
of a set or appliance as defined by this chapter.

(b) “Service contract administrator” or
“administrator” means a person, other than a service
contract seller or an insurer admitted to do business in
this state, who performs or arranges, or has an affiliate
who_performs.or arranges, the collection, maintenance,
or disbursement of moneys to compensate any party for
claims or repairs pursuant to a service contract, and who
also performsor arranges, or has an affiliate who performs
or arranges, any of the following activities on behalf of
service-contract sellers:

(1) Providing service contract sellers with service
contract forms.

(2) Participating in the adjustment of claims arising
from service contracts.

(3) Arranging on behalf of service contract sellers the
insurance required by Section 9855.2.

A service contract administrator shall not be an obligor
on a service contract.

(c) “Service contract seller” or “seller” means a
person who sells or offers to sell a service contract to a
service contractholder, including a person who is the
obligor under a service contract sold. by the seller,
manufacturer, or repairer of the product covered by the
service contract.

(d) “Service contractholder” means a person who
purchases or receives a service contract from a service
contract seller. : :

e Yy A e

SECTION 1. Section 9855 of the Business and _
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(e} “Service contractor” means a service contract
administrator or a service contract seller.

(f) “Service contract reimbursement insurance
policy” means a policy of insurance issued by an insurer
admitted to do business in this state providing coverage:
for all obligations and liabilities incurred by a service
contract seller under the terms of the service contracts
sold in this state by the service contract seller to a service
contractholder. The service contract reimbursement
insurance policy shall either cover all service contracts
sold or specifically cover those contracts sold to residents
of the State of California.

(g) “Obligor” is the entity financially and legally
obligated ungd:r the terms of a service contract. An
ebliger may be ene of the following:

5 A reteiler whe sells both the equipment and the
contraet to the consumer: -

8y A manufackirer whe manufectures the equipment
and either sells the eontraet dircelly to the eonsumer or
through a retailer: S

3 Aservieedea&erf:;h&eperfeﬁns;erwhi;fefem&aiﬁg

ible; arranges : seryice en
W equipment and either sells the contract direetly to the
eonsumer or through a retailer: .

5 . or sexviee depler: o
SEC. 2. Section 1791 of the Civil Code is amended?
read: ‘

1791. As used in this chapter: (e}

(a) “Consumer goods” means any new prod}lct or pazt
thereof that is used, bought, or leased for use primarily
personal, family, or household purposes, except
clothing and consumables. “Consumer goods _ sh
include new and used assistive devices sold at retail. g

Y
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(b) “Buyer” or “retail buyer” means any individual
who buys consumer goods from a person engaged in the
business of manufacturing, distributing, or selling
consumer goods at retail. As used in this subdivision,
“person” means any individual, partnership, corporation,
limited liability company, association, or other legal
entity that engages in any such business. '

(c) “Clothing” means any wearing apparel, worn for
any purpose, including under and outer garments, shoes,
and accessories composed primarily of woven material,
natural or synthetic yarn, fiber, or leather or similar
fabric.

(d) “Consumables” means any product that is
intended for consumption by individuals, or use by
individuals for purposes of personal care or in the
performance of services ordinarily rendered within the
household, and that usually is consumed or expended in
the course of consumption or use. o

(e) “Distributor” means any individual, partnership,
corporation, association, or other legal relationship that
stands between the manufacturer and the retail seller in
purchases, consignments, or contracts for sale of
consumer goods.

. (f) “Independent repair or service facility” or
“independent service dealer” means any individual,
partnership, corporation, association, or other legal
entity, not an employee or subsidiary of a manufacturer
or distributor, that engages in the business of servicing
and repairing consumer goods. '

(g} “Lease” means any contract for the lease or

bailment for the use of consumer goods by an individual, -

for a term exceeding four months, primarily for personal,
family, or household purposes, whether or not it is agreed
that the lessee bears the risk of the consumer goods’
depreciation. _

(h) “Lessee” means an individual
consumer goods under a lease.

(i) “Lessor” means a person who regularly leases
consumer goods under a lease,

who leases

a7
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() “Manufacturer” means any individual,
partnership, cofporation, association, or other legal

‘relationship that manufactures, assembles, or produces

consumer goods. i

(k) “Place of business” means, for the purposes of any
retail seller that sells consumer goods by catalog or mail
order, the distribution point for these goods.

() “Betail seller,” “seller,” or .“retailer” means any
individual, partnership, corporation, association, or other
legal relationship that engages in the business of selling or
leasing consumer goods to retail buyers.

(m) “Return to the retail seller” means, for the
purposes of any retail seller that sells consumer goods by
catalog or mail order, the retail seller’s place of business,
as defined in subdivision (k).

(n) “Sale” means (1) the passing of title from the seller
to the buyer for a price, or (2) a consignment for sale.

(o) “Service contract” means a contract in writing to
perform, for an additional cost, over a fixed period of time
or for a specified duration, services relating to the
maintenance or repair of a consumer product, except that
this term does not include a policy of automobile
insurance, as defined in Section 116 of the Insurance
Code. . .

(p) “Service contract administrator (Ol
“administrator” means a person, other than a service
contract seller or an insurer admitted to do business i
this state, who performs or arranges, or has an affiliat
who performs or arranges, the collection, maintenan

or disbursement of moneys to compensate any party f
claims or repairs pursuant to a service contract, and w
also performs or arranges, or has an affiliate who perfor
or arranges, any of the following activities on behalf
service contract sellers: .
(1) Providing service contract sellers with servieg
contract forms. . ) o
(2) Participating in the adjustment of claims arising
from service contracts. ) @)

District C
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(3) Arranging on behalf of service contract sellers the

insurance required by Section 9855.2. A service contract!

administrator shall not be an obligor on a service contract.

{a) “Service contract seller” or “seller” means a
person who sells or offers to sell a service contract to a
service contractholder, including a person who is the

obligor under a service contract sold by the seller, ..

manufacturer, or repairer of the product covered by thé¢
service contract.

(r) “Service contractor” means a service contract
administrator or a service contract seller.

(s) “Assistive device” means any instrument,
apparatus, or contrivance, including any component or
part thereof or accessory thereto, that is used or intended
to be used, to assist an individual with a disability in the
mitigation or treatment of an injury or disease or to assist

or affect or replace the structure or any function of the .

body of an individual with a disability, except that this
term does not include prescriptive lenses and other
ophthalmic goods unless they are sold or dispensed to a
blind person, as defined in Section 19153 of the Welfare

and Institutions Code, and unless they are intended t¢f )

assist the limited vision of the person so disabled.

(t) “Catalog or similar sale” means a sale in which
neither the seller nor any employee or agent of the seller
nor any person related to the seller nor any person witH
a financial interest in the sale participates in the diagnosis
of the buyer’s condition or in the selection or fitting of the
device.

(u) “Home appliance” means any refrigerator,
freezer, range, microwave oven, washer, dryer,
dishwasher, garbage disposal, trash compactor, or room
air-conditioner normally used or sold for personal, family,
or household purposes.

(v) “Home electronic product” means any television
radio, antenna rotator, audio or video recorder or
playback equipment, video camera, video game, video
monitor, cornputer equipment, telephone,
telecommunications - equipment, electronic alarm
system, electronic appliance control system, or other kind

C.
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of elec.;l:rom'c product, if it is normally used or sold for
personal, family, or household purposes. The term

- includes any electronic accessory that is normally used or

sold with a home electronic product for one of t'hose
purposes. The term excludes any single product with a
wholesale price to the retail seller of less than fifty dollars
($50).

(w) “Obligor” is the entity financially and legally
obligated under the terms of a service contract. #An
obliger may be one of the following:

{8 A-retailer who sells both the eonsumer preduet and
the eontract te the eensummer:

retailer; manufacturer; or serviee dealer B

This section shall remain in effect only until January 1,. =
9003, and as of that date is repealed, unless a later enacted.Z
statute, that is enacted before January 1, 2003, deletes or0

extends that date. @
’ o
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SENATE COMMITTEE ON BILL NO: AB 2704

BUSINESS AND PROFESSIONS ' AUTHOR: Alquist
Senator Richard G. Polanco, Chairman As Amended: 6/17/98
HEARING DATE: June 22, 1998 FISCAL: No

SUBJECT: Service contracts: specifically subjecting the "obligor" on service
contracts to regulation by the Bureau of Electronic and Appliance
Repair and the Song-Beverly Consumer Warranty Act.

DIGEST:
Existing law:

1. Provides for the regulation of consumer warranties, including service contracts
on consumer goods, under the provisions of the Song-Beverly Consumer
Warranty Act in the Civil Code, and specifies various requirements on those
who sell those contracts, including contract form, contents, disclosures, refunds
of premiums under certain conditions, and consumer legal remedies for
damages suffered by consumers as a result of a failure to comply with any
obligations imposed by the Act.

2. Provides for the registration and regulation of service dealers who perform
electronic equipment and appliance repair, and of service contract sellers and
administrators, as defined, by the Bureau of Electronic and Appliance Repair
(BEAR) of the Department of Consumer Affairs pursuant to provisions of the
Electronics and Appliance Repair Dealer Registration Law in the Business and
Professions Code.

3. Specifies certain financial solvency requirements for service contract sellers
and administrators regulated by the BEAR (e.g., obtaining service contract
reimbursement insurance, specified minimum net worth amounts, etc.), and
requires that service contracts meet certain requirements of the Song-Beverly
Act.

4. Defines "service contract seller” for_p'ufpdséé of the BEAR regulation as a
person who sells or offers to sell a service contract for the maintenance or
repair of electronic sets or appliances, and defines "service contract seller"

000136
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similarly for purposes of the Song-Beverly Act’s regulation of service contracts
for consumer goods generally.

5. Provides for the licensure and regulation by the Department of Insurance of
certain home protection companies and contracts that protect a homeowner
against the cost of having to repair or replace, among other things, home
appliances. Exempts from this regulation the builder of the home or the
manufacturer of the appliance. .

This bill would:

1. Revise the definitions of "service contract seller” for the purposes of both
regulatory laws to specifically include.an "obligor," as defined, under the
service contract sold by the seller, manufacturer, or repairer of the product
covered by the service contract.

2. Define "obligor" as the entity financially and legally obligated under the terms
of the service contract.

FISCAL EFFECT:

Unknown. This is a "fiscal” bill. According to the Assembly Consumer
Protection Committee (5/5/98), there would be unknown potential additional costs
to the BEAR to regulate any additional third-party service contract obligors who
will fall within the expanded definition of regulated service contract sellers and
are not already regulated by the BEAR. The BEAR is currently authorized to
collect an annual registration fee of $75 from each service contractor to offset its
administrative costs. However, provisions of SB 2075 (Polanco) would amend the
law to permit the Director of the Department of Consumer Affairs to establish the
registration fee for service contractors who are not also service dealers at a level
sufficient to cover the costs of regulating those registrants.

COMMENTS:
1. Sponsorship and Purpose.

This bill is sponsored by the California Retailers Association and supported by

Circuit City Stores, Inc. to clarify that third-party obligors under service contracts =

are regulated as service contract sellers by the Bureau of Auto Repair and also g

under the provisions of the Song-Beverly Consumer Warranty Act. Doing so, =
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according to the proponents, would be consistent with the BEAR’s longtime
practice and underscore its regulatory authority over obligors on such contracts.

2. Background.

The BEAR currently regulates 2,717 service contract sellers and 24 service
contract administrators who each pay an annual registration fee of $75.

3. Similar or Related Legislation This Session.

SB 2075 (Polanco) is another service contracts bill this year. That bill would
provide that service contracts under which the seller of the contract is responsible
for the maintenance or repair of an appliance or electronic product are subject to
the regulation by the BEAR and exempt from regulation by the Department of
Insurance - so long as they are not contracts offered by a builder of a home in
conjunction with the sale of a home.

4. Technical Amendments.

Both this bill and SB 2075 (Polanco), previously passed by this committee and
now pending in the Assembly, would amend Section 9855 of the Business and
Professions Code in different ways. The changes proposed by both bills appear to
be compatible. Both bills should be amended to avoid a chaptering-out problem.

5. Assembly Votes.

Assembly Consumer Protection Committee: 11-0 (5/5/98)
Assembly Floor: 72-1 (5/14/98)
SUPPORT AND OPPOSITION:

Support: California Retailers Association (sponsor)
Circuit City Stores, Inc.

Opposition: None received.

Consultant: Jay J. DeFuria : 000138
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The Department of Consumer Affairs Bureau of Electronic and Appliance Repair (BEAR) regulates service contract sellergy
AB 2704 would add to the definition of a service contract seller or seller, in both the Business and Professions Code and
Civil Code, a person who is the third-party obligor under a service contract sold by the seller, manufacturer, or repairer o

product covered by the service contract.

STATE AND CONSUMER SERVICES AGENCY SUMMARY ANALYSIS OF AMENDED BILL

Department Author Biil Number

CONSUMER AFFAIRS Alquigt_ AB 2704

Sponsor Related Bills Amended Date

California Retailers Association SB 2075 6/17/98

Analyst: Telephone

Weber, Dennis 324-5402

Subject:

Service Contracts

X DEPARTMEN‘I‘S AMENDMENTS ACCEPTED. Amendments reflect suggestions of analysis for

the_ 5/12/98 version.
___ AMENDMENTS HAVE A FISCAL IMPACT. A new fiscal analysis is provided.
___ AMENDMENTS DID NOT RESOLVE THE DEPARTMENT'S CONCERNS stated in the analysis for
the version,

___ MORE AMENDMENTS NECESSARY - Sce comments below.

_XX DEPARTMENT RECOMMENDS POSITION BE CHANGED TO _NEUTRAL,

____ REMAINDER OF ANALYSIS FOR, VERSION STILL APPLIES.

_.__ OTHER - See comments below.

SUMMARY: CHANGE OF POSITION [QV
c
O

Amendments of June 17, 1998 define an “obligor” as “the entity financially and {egally obligated under the terms of the g
service contract.” The Department previously proposed amendments that defined a third-party obligor as a “wholly-owned=>-
subsidiary of a retailer.” Amendments of May 12, 1998 changed that phrase to “an affiliate of a retailer.” Department IegﬁE

counse! opines that “affiliate” had no legal standing and is vague.

The latest amendments are a compromise that would provide a general definition of *obligor” that would later be more

specifically defined through a rulemaking process.

The Department recommends a change of position fo NEUTRAL on AB 2704,
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AB 2704
Proposed Amendments
First Amendment
On page 2, line 7, after the word “maintenance” insert “, replacement”
Second Amendment ‘
On page 5, line 21, after the word “maintenance” insert , replacement”
Third Amendmeﬁt

On page 6, line 32 delete the word “or”. On page 6, line 33 after “air~conditioner”
add “or other kind of appliance product™
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 AMENDED IN SENATE JUNE 29, 1998
AMENDED IN SENATE JUNE 17, 1998
AMENDED IN ASSEMBLY MAY 12, 1998

CALIFORNIA LEGISLATURE—IQQT—SS REGULAR SESSION

ASSEMBLY BILL - ' No. 2704

Introduced by Assembly Member Alquist
(Coauthor: Senator Watson)

February 23, 1998

An act to amend Section 9855 of the Business and
Professions Code, and to amend Section 1791 of the Clv11
Code, relating to semce contracts. -

LEGISLATIVE COUNSEL'S DIGEST

AB 2704, as amended, Alquist, Service contracts.

Existing law regulating the activities of service contracto
including service contract sellers, defines a service contr.
seller as a person who sells or offers to sell a service contra
for the maintenance or repair of electronic sets or applianc
as defined. Existing law regulating consumer warrantiés-
provides for substantially the same definition of a “servi
contract seller” with respect to the maintenance or repair‘@
consumer products, as defined: Under existing law, a “servige
contract” is defined to relate to the maintenance or repazr
consumer products.

This bill would add to the deﬁmtlon of “service contragse
+seller” or “seller,” for purposes of both regulatory laws,

vision 2.

L person who is the obhgor as defined, under a service contra%
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sold by the seller, manufacturer, or repairer of the product ¢

covered by the service contract. The bill also would revise the
definition of “Service contract” to include the replacement of
consumer products. The bill also would revise the definition
of “home appliance” for the provisions relating to consumer
warranties to include any kind of appliance product.

Vote: majority. Appropriation: no. Fiscal committee: rio,

* State-mandated local program: no. _

The people of the State of California do enact as follows:

SECTION 1. -Section 9855 of the Business and |

Professions Code is amended to read:

9855. The definitions used in this section shall govern

the construction and terms as used in this chapter:

perform, over a fixed period of time or for a specified

duration, services relating to the maintenance,

replacement, or repair of a set or appliance as defined by

this chapter. ,
(b) “Service administrator” or

administrator” means a person, other than a service

contract

4«

1

2

3

4

g (a). “Service contract” means a contract in writing to
7

8

contract seller or an insurer admitted to do business in -

9
10
11
12
13 this state, who performs or arranges, or has an affiliate
14 who performs or arranges, the collection, maintenance,
15 or disbursement of moneys to compensate any party for
16 claims or repairs pursuant to a service contract, and who
17 also performs or arranges, or has an affiliate who performs
18 or arranges, any of the following activities on behalf of
19 service contract sellers: ‘
20 (1) Providing service contract sellers with service
21 contract forms. .
(2) Participating in the adjustment of claims arising
from service contracts. ' '
(3) Arranging on behalf of service contract sellers the
insurance required by Section 9855.2. o -
A service contract administrator shall not be an obligor
on a service contract.

BEIRREEN

person who sells or offers to sell a service contract to a
96

71 . M oo i

(c) “Service contract seller” or “seller” means a -

{

Ch-Cow-touibwo— .

© any purpose, including under and outer garments, shoes,

—_3— AB 2704
service contractholder, including a person who is the
obligor under a service contract sold by the seller,
manufacturer, or repairer of the product covered by the
service contract. : .
- {d) “Service contractholder” means a person who
purchases or receives a service contract from a service
contract seller. . o
(e) “Service contractor” means a service contract

-administrator or a service contract seller.

(f) “Service - contract reimbursement insurance
policy” means a policy of insurance issued by an insurer
admitted to do business in this state providing coverage
for all obligations and liabilities incurred by a service
contract seller under the terms of the service contracts
sold in this state by the service contract seller to a service
contractholder. The service contract reimbursement
insurance policy shall either cover all service contracts
sold or specifically cover those contracts sold to residents
of the State of California. , :

(g) “Obligor” is the entity financially and legally
obligated under the terms of a service contract. :

SEC. 2. Section 1791 of the Civil Code is amended to
read: o o : ‘ N

1791. As used in this chapter: -

(a) “Consumer goods” means any new product or part 5
thereof that is used, bought, or leased for use primarily for -
personal, family, or household purposes, except for's
clothing and consumables. “Consumer goods” shall =
include new and used assistive devices sold at retail.

{b) “Buyer” or “retail buyer” means any indiyidua]@
who buys consumer goods from a person engaged in the O
business .of manufacturing, distributing, or selling &
consumer- goods at retail. As used in this subdivision, ~
“person” means any individual, partnership, corporation, ©
limited liability company, association, or other legal +
entity that engages in any such business. '

(¢) “Clothing” means any wearing apparel, worn for

Cou

and accessories composed primarily of woven material, ©

Distri
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natural or synthetic yarn, fiber, or leather. or similar (

fabric. . : :

(d) “Consumables” means any product that is
intended for consumption by individuals, or use by
individuals for purposes .of personal care or in the
performance of services ordinarily rendered within the
household, and that usually is consumed or expended in
the course of consumption or use.

(e) “Distributor” means any individual, partnership,
corporation, association, or other legal relationship that
stands between the manufacturer and the retail seller in
or contracts for sale of
consumer goods. o

(f) “Independent repair ‘or service facility” or
“independent service dealer” means any individual,
partnership, corporation, association, or other legal
entity, not an employee or subsidiary of a manufacturer
or distributor, that engages in the business of servicing

.- andrepairing consumer goods. _
.. ~(g)."Lease” means any contract for the lease or

bajlment for the use of consumer goods by an individual,

- fora term exceeding four months, primarily for personal, -
. famiily, or household purposes, whether or not it is agreed -
_ that the lessee bears the risk of the consumer goods’

depreciation. :
(h) “Lessee” means an individual who leases
consumer goods under a lease. )

(i) “Lessor” means a person who regularly leases

consumer goods under a lease.

() “Manufacturer”  means any  individual,
partnership, corporation, association, or other legal
relationship that manufactures, assembles, or produces
consumer goods. o .

(k) “Place of business” means, for the purposes of any
retail seller that sells consumer goods by catalog or mail
order, the distribution point for these goods. ‘

() “Retail seller,” “seller,” or.“retailer” means any
individual, partnership, corporation, association, or other

legal relationship that engages in the business of sellingor -

leasing consumer goods to retail buyers.

O 00 -1 O G b ==
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(m) “Return to the retail seller” means, for the
purposes of any retail seller that sells consumer goods by
catalog or mail order, the retail seller’s place of business,
as defined in subdivision (k). ' ’
{(n) “Sale” means (1) the passing of title from the seller
to the buyer for a price, or (2) a consignment for sale.
(0) “Service coniract” means a contract in writing to
perform, for an additional cost, over a fixed period of time
or for a specified duration, services relating to the
maintenance, replacement, or repair of a consumer
product, except that this term does not include a policy
of automgbile insurance, as defined in Section 116 of the
Insurance Code. o
(p) “Service contract ~ administrator” - or
“administrator”” means a person, other than a service
contract seller or an insurer admitted to do business in
this state, who performs or arranges, or has an affiliate
who performs or arranges, the collection, maintenance,
or disbursement of moneys to compensate any party for
claims or repairs pursuant to a service contract, and who
also performs or arranges, or has an affiliate who performs
or arranges, any of the following activities on behalf of
service contract sellers: . :
(1) Providing service contract sellers with so:-:rvit'g‘\&I
contract forms. : o)
(2) Participating in the adjustment of claims arising
from service contracts. >
(3) Arranging on behalf of service contract sellers th
insurance required by Section 9855.2. A service contra
administrator shall not be an obliger on a service contrac
(q) “Service. contract seller” or “seller” means @
person who sells or offers to sell a service contract to
service contractholder, including a person who is the
obligor under a service contract sold by the selleq
manufacturer, or repairer-of the product covered by the
service contract. _ S >
(r) “Service contractor” means a service contra@

—_5—

. administrator or a service contract seller. ' iy

- (s) “Assistive device” means any instrumen
apparatus, or contrivance, including any component'%
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part thereof or accessory thereto, that is used or intended
to be used, to assist an individual with a disability in the
mitigation or treatment of an injury or disease or to assist
or affect or replace the structure or any function of the

‘body of an.individual with a disability, except that this

term does not include prescriptive lenses and other
ophthalmic goods unless they are sold or dispensed to.a
blind person, as defined in Section 19153 of the Welfare
and Institutions Code, and unless they are intended to
assist the limited vision of the person so disabled.

(t) “Catalog or similar sale” means a sale in which
neither the seller nor any employee or agent of the seller
nor any person related to the seller nor any person with

a financial interest in the sale participates in the diagnosis -

of the buyer’s condition or in the selection or fitting of the

. device. :

(u) “Home appliance” means any refrigerator,
freezer, range, microwave oven, washer, dryer,

dishwasher, garbage disposal, trash compactor, er reem

room air-conditioner, or other kind of
appliance product normally used or sold for personal,
family, or household purposes.

(v) “Home electronic product” means any television,
radio, antenna rotator, audio or video recorder or
playback equipment, video camera, video game, video
monitor, computer equipment, telephone,
telecommunications’ equipment, electronic alarm

.

system, electronic appliance control system, or other kind -

of electronic product, if it is normally used or sold for

personal, family, or household purposes. The term
includes any electronic accessory that is normally used or
sold with a home electronic product for one of those
purposes. The term excludes any single product with a
wholesale price to the retail seller of less than fifty dollars

($50). : .
(w) “Obligor” is the entity financially 'and legally
obligated under the terms of a service contract.
This section shall remain in effect only until January 1,
2003, and as of that date is repealed, unless a later enacted

. 96
a M ‘ M e

(
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1 statute, that is enactéci before Jan 1 ;
2" extends that date. January 1, 2003, dt?letes or
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SENATE RULES COMMITTEE AB 2704
Office of Senate Floor Analyses

1020 N Street, Suite 524

(916) 445-6614  Fax: (916) 327-4478

CONSENT

Bill No: AB 2704
Author: Alquist (D), et al
Amended: 6/29/98 in Senate
Vote: 21

SENATE BUSINESS & PROFESSIONS COMMITTEE: 5-0, 6/22/98
AYES: Johannessen, Kelley, O’Connell, Rosenthal, Polanco
NOT VOTING: Ayala, Greene

ASSEMBLY FLOOR: 72-1, 5/14/98 - See last page for vote

SUBJECT: Service contracts

SOURCE: California Retailers Association

DIGEST: This bill specifically subjects the "obligor" on service contracts
to regulation by the Bureau of Electronic and Appliance Repair and the
Song-Beverly Consumer Warranty Act, and revises the definition of
"service contract” and "home appliance.”

ANALYSIS: Existing law:

1. Provides for the regulation of consumer warranties, including service
contracts on consumer goods, under the provisions of the Song-Beverly
Consumer Warranty Act in the Civil Code, and specifies various
requirements on those who sell those contracts, including contract form,
contents, disclosures, refunds of premiums under certain conditions, and
consumer legal remedies for damages suffered by consumers as a result
of a failure to comply with any obligations imposed by the Act.

000146
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. Provides for the registration and regulation of service dealers who
perform electronic equipment and appliance repair, and service contract
sellers and administrators, as defined, by the Bureau of Electronic and
Appliance Repair (BEAR) and the State Department of Consumer
Affairs (DCA) pursuant to the provisions of the Electronics and
Appliance Repair Dealer Registration Law in the Business and
Professions Code.

. Specifies certain financial solvency requirements for service contract
sellers and administrators regulated by BEAR (e.g., obtaining service
contract reimbursement insurance, specified minimum net work amounts,
etc.), and requires that service contracts meet certain requirements of the

Song-Beverly Act.

. Defines "service contract seller" for purposes of the BEAR regulation as
a person who sells or offers to sell a service contract for the maintenance
or repair of electronic sets of appliances, defines "service contract seller”
similarly for purposes of the Song-Beverly Act’s regulation of service
contracts for consumer goods generally, and defines "home appliance" to
include refrigerator, freezer, range, microwave oven, washer, dryer,
dishwasher, garbage disposal, trash compactor, or room air conditioner,
normally used or sold for personal, family or household products.

This bill:

1. Revises the definitions of:

A. "service contract seller” for the purposes of both regulatory laws to
specifically include an "obligor," as defined, under the service contract
sold by the seller, manufacturer, or repairer of the product covered by
the service contract, and

B."service contract” to include services relating to replacement, and

C."home appliance” to include other kind of appliance product normally
used or sold for personal, family or household purposes.

2. Defines "obligor" as the entity financially and legally obligated under the

~ terms of the service contract.

000147
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Comments

This bill is sponsored by Circuit City Stores, Inc. to clarify that third-party
obligors under service contracts are regulated as service contract sellers by
the Bureau of Auto Repair and also under the provisions of the Song-
Beverly Consumer Warranty Act. Doing so, according to the sponsor,
would be consistent with the BEAR’s longtime practice and underscore its
regulator authority over obligors on such contracts.

Background

The BEAR currently regulates 2,718 service contract sellers and 24 service
contract administrators who each pay an annual registration fee of $75.

Related Legislation

SB 2075 (Polanco), pending in Assembly Consumer Protection,
Governmental Efficiency and Economic Development Committee, is
another service contracts bill this year. This bill would exempt service
contracts offered or issued by a person or affiliate of a person whose
business is regulated by the California Public Utilities Commission from
regulation by the State Department of Insurance if certain conditions are
met.

FISCAL EFFECT: Appropriation: No Fiscal Com.: No Local: No
SUPPORT: (Verified 6/29/98)

California Retailers Association (source)
Circuit City Stores, Inc.

ASSEMBLY FLOOR:

AYES: Ackerman, Aguiar, Alby, Alquist, Aroner, Baca, Baldwin, Battin,
Baugh, Bordonaro, Bowen, Bowler, Brewer, Brown, Campbell,
Cardenas, Cardoza, Cedillo, Cunneen, Davis, Ducheny, Escutia,
Figueroa, Firestone, Floyd, Frusetta, Granlund, Havice, Hertzberg,
Honda, House, Kaloogian, Keeley, Knox, Kuehl, Leach, Lempert,
Leonard, Machado, Margett, Martinez, Mazzoni, Migden, Miller,
Morrissey, Morrow, Murray, Napolitano, Olberg, Oller, Ortiz, Papan,
Perata, Poochigian, Prenter, Pringle, Richter, Runner, Scott, Shelley,

CONTINUED
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Strom-Martin, Sweeney, Takasugi, Thompson, Thomson, Torlakson,
Vincent, Washington, Wayne, Wildman, Woods, Villaraigosa

NOES: McClintock

NOT VOTING: Ashburn, Bustamante, Gallegos, Goldsmith, Kuykendall,
Pacheco, Wright

CP:cm 6/26/98 Senate Floor Analyses
SUPPORT/OPPOSITION: SEE ABOVE

*kkk NI Fkk*
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CONCURRENCE IN SENATE AMENDMENTS
AB 2704 (Alquist)
As Amended June 29, 1998
Majority vote
ASSEMBLY: 72-1 (May 14, 1998) SENATE: 38-0 (July 2, 1998)

Original Committee Reference: CONPRO

SUMMARY: Specifies that a ob]igor under certain service contracts shall be
subject to regulation by the Bureau of Electronic and Appliance Repair (BEAR).

The Senate amendments:

1) Remove examples of the definition of obligor, which are more appropriately
specified in regulation, and not in statute. _

2) Make changes to the definitions of service contract and home appliance for
purposes of either broadening their meaning to reflect current industry
practices or conforming to definitions in other code sections.

UNDER _EXISTING LAW, the definition of a service contract seller is Timited to
a person who sells or offers to sell a specified service contract.
Specifically, existing law:

2.

1) Establishes the Electronics and Appliance Repair Dealer Registration Law,
administered by BEAR within the Department of Consumer Affairs (DCA); this
Taw:

ISIoN

a) Requires the registration and regulation of service dealers who perfor
electronic equipment and appliance repairs;

b) Requires the registration and regulation of service contract sellers an
administrators, as defined, for service contracts relating to the
maintenance and repair of appliances and electronic sets including
televisions, radios and computer systems.

c) Specifies certain financial solvency requirements for these regulated
entities (e.g., obtaining service contract reimbursement insurance,
specified minimum net worth amounts); and

ict Court of A'ppeaISDiv

d) Specifies that the service contracts sold must meet the requirements ofgihe

Song-Beverly Consumer Warranty Act including contract form, contents, O
disclosures and refunds of premiums under certain conditions, =

‘ <

2) Provides for the licensure and regulation by the Department of Insurance <
(DOI) of certain home protection companies and contracts that effectively O
insure a homeowner against repair or replacement of among other things, )
home appliances. Service contracts sold by a home builder or seller or <
manufacturer of the home or appliance are specifically exempted from DOI -
regulation under these provisions. o

AS PASSED BY THE ASSEMBLY, this bill revised the definition of a "service ?g
contract seller" that is regulated by BEAR to include any person who is the 7
"obligor" under a service contract sold by the seller, manufacturer or &3
repairer of the product covered by the service contract. Required that an —
obligor, as defined, of the specified service contracts, be deemed to be a %E
000545
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"service contract seller” and be subject to regulation by BEAR.

FISCAL EFFECT: Unknown potential additional costs to BEAR to regulate the
newly defined group of service contract seliers, to the extent this group is
not already within BEAR regulation.

COMMENTS:

1) According to the author’s office, the purpose of this measure is to
“clarify" the treatment of third party obligors under service contracts.
Specifically, if a retailer sells a product, say a radio, and as part of
that sale the retailer also sells the purchaser a service repair contract
on behalf of a third party (i.e., other than the manufacturer) to repair
the radio, that third party would be deemed to be a "service contract
seller" for purposes of regulation. The effect of this change is make
certain that third party obligors are subject to regulation under BEAR.
Proponents maintain that this is consistent with the existing practice of

BEAR.

BEAR currently regulates approximately 2,700 service contract sellers and
24 service contract administrators. DOI reguiates 15 home protection
contract companies. '

2) BEAR requested an amendment to this bill to clarify the definition of
“obligor." Assembly amendments to the bill provided that definition.
With these amendment, it appears that the measure’s provisions are
consistent with the existing practices of BEAR.

Analysis prepared by: Andrew Meyers / aconpro / (916) 319-2089

FN 04014
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STATE AND CONSUMER SE™ "TCES RGENCY ENROLLED BILL REFPORT

DEPARTMENT AUTHOR BILL NUMBER
Consumer Affairs Alquist AB 2704
Summary:

The Department of Consumer Affairs Bureau of Electronic and Appliance Repair (BEAR) regulates
service contract sellers. AB 2704 would add to the definition of a service contract seller or seller, in
both the Business and Professions Code and the Civil Code, a person who is the third-party obligor
under a service contract sold by the seller, manufacturer, or repairer of the product covered by the
service contract. The bill alsc makes minor changes to the Civil Code definitions of “service
contract’ and "home appliance.”

Bill Description:

Existing law:

1. Regulates the activities of service contractors including service contract sellers. The law defines
service contract seller as a person who sells or offers to sell a service contract for the
maintenance or repair of electronic sets or appliances.

2. Regulating consumer warranties defines service contract seller with respect to the maintenance or
repair of consumer products.

2.

3. The Civil Code defines “service contract” as a contract in writing to pérform for a cost over a fix

Of

period of time, services relating to the maintenance or repair of a consumer product. ‘B

>

4. Defines "home appliance” as any refrigerator, freezer, range, microwave oven, washer, dryer,
dishwasher, garbage disposal, trash compactor, or room air conditioner. @
. o
This bill would: o
<

1. Add to the definition of a service contract seller or seller, in both the Business and ©
Professions Code and the Civil Code, a person who is the third-party obligor undera T
service contract sold by the seller, manufacturer, or repairer of the product covered by tae
service contract. O

kS

: =

Vote:  ASSEMBLY Vote:  SENATE 2
Floor: Aye 69 No 1 a
Floor: Aye 72 No_ 1 Floor: ARye 38 No %;

Policy Committee: Ave 11 No 0 Policy Committee: Aye 5 No

Fiscal Committee: aye N/A No Fiscal Committee: Aye N/A No <

Dy the

RECOMMENDATTON DEFER TO OTHER
TO GOVERNOR: SIGN X TO AGENCY

EBR97 S~ N

DEPARTMENT DIRECTOR: — DATE: WWCRETARY DAEE:
A g b de hder
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AB 2702

Page 2 <
2. Define “obligor” in the Business and Professions Code and the Civil Code.
3. Add “replacement” to the services in the definition of “service contract.”

o

4, Add “or other kind of appliance product” to the definition of “Home Appliance” in the
Civil Code.

Background: J

This bill is sponsored by the California Retailers Association to ensure that third-party obligors on
service contracts are held to the same standard of accountability as the retailer or manufacturer that
sells or administers the service contract. —_

/E
S

Other legislation C
SB 2075 (Polanco) - pending in Assembly Appropriations Committee aiso affects service contracts.
This bill would exempt service contracts offered or issued by a person or an affiliate of a person
whose business is regulated by the California Public Utilities Commission from regulation by the
State Department of Insurance if certain conditions are met. The author intends for these service ¢
contracts to instead be regulated by the BEAR.

Specific Findings:

The BEAR indicates that this bill would essentially codify existing policy. The BEAR currently '@ -
registers third-party obligors on contracts sold by major retailers (Circuit City, Good Guys, Wards, b
Radio Shack) where the obligor has an exclusive relationship with one retailer. Apparently the@are
certain business and tax advantages for these large retailers to have a third party be the oblig

the service contracts they sell. The BEAR sees no erosion of consumer protection by this pro aI
as lony as the company ultimately responsibie for fulfilling the contract can meet the fiscal < ZC
requirements of registration.

on 2.

Y
o
The BEAR has determined that this policy is in the spirit of existing law which is intended to engre
that service contracts, sold to consumers, are backed by responsible companies with demonst@ed
financial means to ensure the contracts. —
&) ~
The BEAR estimates that there are less than 10 companies that fit the definition in this bill andtTjould
be required to be registered. [a)

: e
The Department of Insurance, in a letter dated June 14, 1996, has stated that service contractSiwith
a third-party obligor are provided as a convenience to consumers and are incidental to the sale®f the
product, therefore are not considered “insurance” within the gambit of the California insurance’ode.
This interpretation allows these contracts to be administered by the DCA.

This bill defines obligors as an entity financially and legally obligated under the terms of a se
contract.

Y

ed%)y the®

Amendments also amend the definition of service contract to indicate that it may be for the
maintenance, repair or replacement of a consumer product. In an increasingly disposable

MJN/890
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marketplace, it is often more economical to replace a broken appliance than repair it. This change
recognizes this option.

Additionally, the Civil Code definition of a home appliance is modified to include “any other kind of
appliance” used or sold for personal, family or household purposes. This essentially conforms the
Civil Code with the Business and Professions Code definition of “home appliance.”

Fiscal Impact:

The BEAR estimates it would be required to register iess than 10 obligors at $75 a registration. The
workload and revenue are projected to be minor.

Support:

California Retailers Association (sponsor)
Circuit City

(Verified 7-9-98)
Opposition:
None on file.
(Verified 7-9-98)

Arguments:

Pro:

ppeal Division 2.

AB 2704 provides the same accountability for the ultimate provider of security on a service contractC
as the company that interfaces with the customer. The bill ensures that the obligor as a financial &ad
legal obligation to fulfill the contract.

The bill modifies the definition of “service contract” to recognize that such contracts often offer
replacement as an alternative to repair.

Con:
No opposition has been voiced.

Explanation of “NO” Votes:

The bill received a single no vote from Assembly Member McClintock. Neither the author nor the
Republican Caucus could explain the lone opposition.

ed by the CA 4th District Court
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Recommendation:

The Department of Consumer Affairs recommends that the Governor SIGN AB 2704.

Prepared by: Dennis Weber, Analyst.

Ray Saatjian, Deputy Director.

Happy Chastain, Deputy Secretary, Legislation.
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Office:
Home:

Office:
Home:
Pager:
Celluiar:

Office:
Home:
Pager:
Celiutar:

324-5402
772-3775

327-5196
641-2166
948-0493
600-2149

653-3111
443-1366
810-2768

806-8134
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SACRAMENTO ADDRESS
S S ‘ Assembly
SACRAMENTO, CAS4243.0001 ﬂal’ f -oar 2 l f
m(sg'::):cromce Tarma %lBBIﬁ amre

275 SARATOGA AVENUE, #205

SANTA CLARA, CA 95050
ireiwiek ELAINE ALQUIST
E-MAIL ADDRESS ASSEMBLYMEMBER, TWENTY-SECOND DISTRICT
ist@ y.ca.gov
APPOINTMENTS: Representing the communities of: Cantpbell, Cupertino, Los Allos,
SEISMIC SAFETY COMMISSION Mountain View, Prio Alte, Santa Clara, Saratoga, Sunnyvale,
ELECTRONIC B%‘EEEISTRANSFEH and West San jose. THE HEART OF THE SILICON VALLEY
PROJ

 July 9, 1998

The Honorable Pete Wilson

Governor
State Capitol, First Floor
Sacramento, CA 95814

Dear Governor Wilson,

COMMITTEES:

CHAIR, INFORMATION TECHNOLOGY
CHAIR, SELECT COMMITTEE ON AGING

CONSUMER PROTECTION, GOVERNMENTAL
EFFICIENCY & ECONOMIC DEVELOPMENT
EDUCATION
HEALTH
JOINT LEGISLATIVE SUNSET
REVIEW COMMITTEE
REVENLJE & TAXATION
SELECT COMMITTEE ON AEROSPACE
SELECT COMMITTEE ON

EDUCATION TECHNOLOGY

I am writing to urge you to sign AB 2704, which passed off the Assembiy Floor on a vote

of 65-1.

This bill would secure consumer confidence by clarifying the law with regard to obligors
under service contracts sold covering electronics and appliances to make it consistent
with the current regulating practice of the Bureau of Electronic and Appliance Repair
(BEAR). Specifically, the bill clarifies that obligors (those responsible for fulfilling the
terms of a service contract) are regulated the same as service contract sellers. The bill
also defines “obligor” for regulatory purposes. Finally, the bill, which amends the
Business and Professions Code, also amends the civil Code governing warranties so that

the two codes remain consistent.

With the absence of any opposition, this bill was on consent in the Senate and passed

nearly unanimously off the Assembly Floor.

If you have any questions regarding this or any other matter, piease feel free to contact
me at any time. This is a good bill for consumers and I respectfully request your

signature.

Sincerely,

T 4/@170«:1‘

Assemblywoman Elaine White Alquist

22™ Assembly District

e

Printed on Recvcled Paper

ed by the CA 4th District Court of Appeal Division 2.
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Assembly Bill No. 2704

. CHAPTER 196 |

An act to amend Section 9855 of the Businesé and Professions Code,
and to amend Section 1791 of the Civil Code, relating to service
contracts.

[Approved by Gavemor July 20, 1998. Filed with
Secretary of State July 21, 1998.]

LEGISLATIVE COUNSEL'S DIGEST

AB 2704, Alquist. Service contracts.
Existing law regulating the activities of service contractors,

. including service contract sellers, defines a service contract seller as -

a person who sells or -offers to sell a service :contract for the
maintenance or repair of electronic sets or appliances, as defined.
Existing law regulating consumer warranties provides for
‘substantially the same definition of a “service contract seller” with
respect to the maintenance or repdir of consumer products, as
defined, Under existing law, a “service contract” is defined to relate
to the maintenance or repair of consumer products.

This bill would add to the definition of “service contract seller” or
“seller,” for purposes of both regulatory laws, a person who is the
obligor, as defined, under a service confiract sold by the seller,
manufacturer, or repairer of the product covered by the service
contract. The bill also would revise the definition of “service
contract” to include the replacement of consumer products. The bill
also would revise the definition of *“home appliance™ for the
provisions relating to consumer warranties to include any kind of
appliance product.

The people of the Staté of California do enact as follows:

SECTION 1. Section 9855 of the Business and Professions Code
is amended to read:

9855. The definitions used in this section shall govern the
construction and terms as used in this chapter

(a) “Service contract” means a contract in writing to perform,
over a fixed period of time or for a specified duration, services
relating to the maintenance, replacement, or repair of a set or
appliance as defined by this chapter. .

{b) “Service contract administrator” or “administrator” means a
person, other than a service contract seller or an insurer admitted to
do business in this state, who performs or arranges, or has an affiliate
who performs or arranges, the collection, maintenance, or

000157
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Ch, 196 —2—

disbursement of moneys to compensate any party for claims or
repairs pursuant to a service contract, and who also performs or
arranges, or has an affiliate who performs or arranges, any of the
following activities on behalf of service contract sellers:

(1) Providing service contract sellers with service contract forms.

(2) Participating in the adjustment of claims arising from service
contracts.

(3) Arranging on behalf of service contract sellers the insurance
requn'ed by Section 9855.2.

A service contract administrator shall not be an obligor on a service
contract.

(c) “Service contract seller” or “seller” means a person who sells
or offers to sell a service contract to a service contractholder,
including a person who is the obligor under a service contract sold
by the seller, manufacturer, or repairer of the product covered by the
service contract." )

{d) “Service contractholder” means a person who purchases or
receives a service contract from a service contract seller.

{e) “Service contractor” means a service contract administrator
or a service contract seller.

(F) “Service contract reimbursement insurance policy” means a
policy of insurance issued by an insurer admitted to do business in this
state providing coverage for all obligations and liabilities incurred by
a service contract seller under the terms of the service contracts sold
in this state by the service contract seller to a service contractholder.
The service contract reimbursement insurance policy shall either
cover all service contracts sold or specifically cover those contracts
sold to residents of the State of California.

(g) “Obligor” is the entity financially and legally obligated under
the terms of a service contract.

SEC. 2. Section 1791 of the Civil Code is amended to read:

1791. As used in this chapter

(a) “Consumer goods” means any new product or part thereof.

that is used, bought, or leased for use primarily for personal, family,
or household purposes, except for clothing and consumables.
*Consumer goods™ shall include new and used assistive devices sold
at retail

(b} “Buyer” or “retail buyer” imeans any individual who buys
consumer goods from a person engaged in the business of
manufacturing, distributing, or selling consumer goods at retail. As
used in this subdivision, “person” means any individual, partnership,

corporation, lirnited liability company, association, or other legal’

entity that engages in any such business.

{¢) “Clothing” means any wearing apparel, worn for any purpose,
including under and outer garments, shoes, and accessories
composed primarily of woven material, natural or synthetic yarn,
ﬁber or leather or similar fabric.
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Y SUR Ch. 196

(d) “Consumables” means any product that is intended for
consumption by individuals, or use by individuals for purposes of
personal care or in the performance of services ordinarily rendered
within the household, and that usually is consumed or expended in
the course of consumption or use.

(e) “Distributor” means any individual, partnership, corporation,
association, or other legal relationship that stands between the
manufacturer and the retail seller in purchases, conmgnments or
contracts for sale of consumer goods.

(f) “Independent repair. or service facility” or “independent
service dealer” means any individual, parinership, corporation,
association, or other legal entity, not an employee or subsidiary of a
manufacturer or distributor, that engages in the business of servicing
and repairing consumer goods.

(g) “Lease” means any contract for the lease or bailment for the
use of consumer goods by an individual, for a term exceeding four
months, primarily for personal, family, or household purposes,
) whether or not it is agreed that the lessee bears the risk of the

-consumer goods’ depreciation.

- (h) “Lessee” means an individual who leases consumer goods
under a lease.

(i) “Lessor” means a person who regularly leases consumer goods
under a lease.

() “Manufacturer” means any individual, partnership,
corporation, association, or other legal relationship that
manufactures, assembles, or produces consumer goods.

(k) “Place of business” means, for the purposes of any retail seller
that sells consumer goods by catalog or mail order, the distribution
point for these goods.

(I) “Retail seller,” “seller,” or “retailer” means any individual,
partnership, corporation, association, or other legal relationship that

: le)ngages in the business of selling or leasing consumer goods to retail
uyers.

{m) “Return to the retail seller” means, for the purposes of any
retail seller that sells consumer goods by catalog or mail order, the
retail seller’s place of business, as defined in subdivision (k).

(n) “Sale” means (1) the passing of title from the seller to the
buyer for a price, or (2) a consignment for sale.

(o) “Service contract” means a contract in writing to perform, for
an additional cost, over a fixed period of time or for a specified
duration, services relating to the maintenance, replacement, or
Tepair of a consumer product, except that this term does not include
a policy of automobile insurance, as defined in Section 116 of the
Insurance Code.

(p) “Service contract administrator” or “administrator” means a
person, other than a service contract seller or an insurer admitted to
do business in this state, who performs or arranges; or has an affiliate

94
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who performs or arranges, the collection, maintenance, or
disbursement of moneys to compensate any party for claims or
repairs pursuant to a service contract, and who also performs or
arranges, or has an affiliate who performs or arranges, any of the
following activities on behalf of service contract sellers: '

(1) Providing service contract sellers with service contract forms.

(2) Participating in the adjustment of claims arising from service
contracts, -

(3) Arranging on behalf of service contract sellers the insurance
required by Section 9855.2. A service contract administrator shall not
- be an obligor on a service contract.

(q) “Service contract seller” or “seller” means a person who sells
or offers to sell a service contract to a service contractholder,
" including a person who is the obligor under a service contract sold

by theseller, manufacturer, or repairer of the product covered by the
service contract.

(r) “Service contractor” means a service contract admunstrator
or a service contract seller.

(s) “Assistive device” means any instrument, apparatus, or
contrivance, including any component or part thereof or accessory
thereto, that is used or intended to be used, to assist an individual with
a disability in the mitigation or treatment of an injury or disease or
to assist or affect or replace the structure or any function of the body
of an individual with a disability, except that this term does not
include prescriptive lenses and other ophthalmic goods unless they
are sold or dispensed to a blind person, as defined in Section 19153
of the Welfare and Institutions Code, and unless they are mtended
to assist the limited vision of the person so disabled.

(t) “Catalog or similar sale” means a sale in which neither the
seller nor any employee or agent of the seller nor any person related
to the seller nor any person with a financial interest in the sale
participates in the diagnosis of the buyer’s condition or in the
selection or fitting of the device.

(u) “Home appliarice” means any refrigerator, freezer, range,
microwave oven, washer, dryer, dishwasher, garbage disposal, trash
compactor, room air-conditioner, or other kind of appliance product
normally used or sold for personal, family, or household purposes.

(v) “Home electronic product” means any television, radio,
antenna rotator, audio or video recorder or playback equipment,

* video camera, video game, video monitor, computer equipment,
telephone, telecommunications equipment, electronic alarm system,
electronic appliance control system, or other kind of electronic
product, if it is normally used or sold for personal; family, or
household purposes. The term includes any electronic accessory that
is normally used or sold with a home electronic product for one of

_those purposes. The term excludes any single product with a
wholesale price to the retail seller of less than fifty dollars ($50).
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MJN/898

0089

ed by the CA 4th District Court of Appeal Division 2.
I ™ I} M [ ' 0N m )

Y

Jdorument receiv



—5— Ch. 196

(w) “Obligor” is the entity financially and legally obligated under
the terms of a service contract.

This section shall remain in effect only until January 1, 2003, and

as of that date is repealed, unless a later enacted statute, that is
enacted before January 1, 2003, deletes or extends that date.
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DECLARATION OFJAN S. RAYMOND

I, Jan Raymond declare:

| am an attorney licensed to practice by the California State Bar, State Bar number
88703, and admitted to practice in the United States Federal Court for the Eastern
District of California. My business is researching legislative history and interpreting
legislative intent, | have over 15 years experience in legislative research and analysis of

legislative intent.

in cooperation with persons working under my supervision, | undertook to research the
legislative history of the following project. All use of the word project in this declaration
refers to legislative research addressed to this focus:

Civil Code Sections 1791(0), 1791.2(a)(1), 1794(a)&(b) & 1795.7

In particular:

Chapter 1333, Statutes of 1970
Enacting Civil Code Sections 1791.2(a)(1) and 1794,
Chapter 1523, Statutes of 1971
Enacting 1795.6 and amending 1794
Chapter 169, Statutes of 1974
Enacting 1795.5(d)
Chapter 991, Statutes of 1978
_ Enacting 1791(0)
"Chapter 385, Statutes of 1982
Repealing and reenacting 1794
Chapter 728, Statutes of 1983
Amending 1795.5
Chapter 1047, Statutes of 1985
Amending 1791(c)
Chapter 1280, Statutes of 1987
Adding 1793.2(d)(2) and amending 1794
Chapter 1265, Statutes of 1993
Amending 1791(0)
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Chapter 196, Statutes of 1998
Amending 1791(0).

this supplementary declaration.
The following documents accompany this declaration:

Assembly Bill 1367 as considered in 1987

Excerpt regarding AB 1367 (Tanner) from the Assembly Final History, 1987-88

We reported in four volumes under cover of declarations dated April 3 and 4, 2000, with
a supplementary report regarding Chapter 1238 of the Statutes of 1987 under cover of a
declaration dated April 11, 2000. This declaration concemns additional supplementary
material pertinent to Assembly Bill 1367 of 1987-88. While pending in 1987 AB 1367
contained preposed amendments to Civil Code Section 1794 which were later moved to
AB 2057 where they were enacted by Chapter 1283, Statutes of 1987. All provisions of
my prior declaration pertinent to the scope of the research and report are applicable to

Regular Session. Page 1
AB 1367 as introduced March 1, 1987 Page 3

Documents regarding AB 1367 as introduced from the bill file of the author, five o\
pages. Page 5 g
Assembly Committee on Governmental Efficiency and Consumer Protection USS
analysis of AB 1367 as introduced for hearing May 19, 1987. Page 105
Documents regarding AB 1367 as infroduced from the bill file of the Assembly @
Republican Caucus, six pages. Page 12 %
Senate Committee on Insurance, Claims and Corporations Background <
Information Request re AB 1367, from the bil! fils of the author, one page. Page 18 ©
)

S

Senate Insurance Claims and Corporations analysis of AB 1367 as introduced. Page 19 8
O

Letter dated July 10, 1987, from the bill file of the author, cne page. Page 20 s
AB 1367 as amended in the Senate May 11, 1988. Page 21 *35
This collection ends with page 245

- o

{ declare under peralty of perjury the foregoing is true and correct. &
<T

Executed at Davis California, May 9, 2000. @)
£

/\awﬂew\—\ 7 2
J,an RayTond) B 3
>

\-(éaa) 676-1047 Declaration of Jan Raymond Page 2 of 2 8
For definitions of the legislative terms used in this declaration, visit the California law page at b
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_ VOLUME 1
' CALIFORNIA LEGISLATURE
- AT SACRAMENTO

1987-88 REGULAR SESSION
1987-88 FIRST EXTRAORDINARY SESSION

ASSEMBLY FINAL HISTORY

SYNOPSIS OF

ASSEMBLY BILLS, CONSTITUTIONAL AMENDMENTS, CONCURRENT,

JOINT, AND HOUSE RESOLUTIONS

‘ Assembly Convened December 1, 1986
Recessod December 3, 1986 Reconvened Januory 5, 1987

Recessed April 9, 1987 Reconvened April 20, 1987
Recessed July 16, 1987 ; Reconvened August 17, 1987
Recessed September 11, 1987 Reconvened lanuory 4, 1988
Recessed March 24, 1938 Reconvenad April 4, 1988
Recessed june 30, 1988 Reconvened August 1, 1988

Adjourned Seblember 1, 1988 .
Adioumed Sine Die November 30, 1988

Legislotive Days 246

HON. WILLIE L. BROGWN JR.
Speaker

HON. MIKE ROOS HON. PHILLIP ISENBERG
Speaker pro Tempore Assistant Speaker pro Tempore

HON. THOMAS HANNIGAN HOM. PAT NOLAN
. Mojority Fleor Leader Minorily Fleor Leader

Compiled Under the Direction of
R. BRIAN KIDNEY
Chiaf Clerk

GUNVOR ENGLE
History Clerk
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1987-88 REGULAR SESSION . 947

A.B. No. 1366—Costa.

An act to add Section 391 to the Fish and Game Code, relating to fish and game.
1987 - .
Mar. 4—Read first time. To print.
Mar. S5—From printer. May be heard in cominittee April 4.
. Mar.. 17—Referred to Com. on W.P. & W.°
April 29—From committee: Ainend, and do pass as amended, and re-refer to
- Com. on W. & M. with recommendation: To Consent Calendar.
: {Ayes 12. Noes 0.) (April 22}.
- April 30—Read second time and amended.
ay S5—Re-referred to Com. on W. & M.
May 28—From committee: Do pass. To Consent Calendar. {May 27).
June 1—Read second time. To Consent Calendar,
June 3—Read third time, passed, and to Senate. (Ayes 74. Noes 0. Page 2468.)
June 4—In Senzté. Read first time. To Com. on RLS. for assignment.
June ll-=Referred to Com. on N.R. & W, )
.June 30—From committee: Do pass, and re-refer to Com. on APPR. with
recommendation: To Consent Calendar. Re-referred, (Ayes 5. Noes

0.).
July 9—From committee: Be placed on second reading file pursuant to
Senate Rule 28.8. ’
July 13—Read second time. To third reading. .
July 16—Read third time, passed, and to Assembly. (Ayes 36. Noes 0. Page

2903.) .
July 16—In Assembly. To enrollment. )
July 20—Enrolled and to the Governor at 4 p.m.
July 29—Approved by the Governor.
July %—Cﬁaptered by Secretary of State - Chapter 297, Statutes of 1987.

. A.B. No. 1367—Taﬁner.

An act to amend Section 9889.75 of the Business and Profession Code, relating
. to warranties, and declaring the urgency thereof, to take cffect immediately.
1987 ' -
Mar. 4—Read first time. To print, : )
Mar. 5—From printer. May be heard in committee April 4.
Mar. 26—Referred to Com. on G.E. & CON.PRO.
May 20—From committee: Do pass. To Consent Calendar. (May 19).
May 21-—Read second time. To Consent Calendar.
May 26—Read third time, passed, and to Senate. (Ayes 74. Noes 0. Page 2246.)
May 27-In Senate. Read first ime. To Com. on RLS. for assignment.
June 4—Referred to Com. on INS,, CL. & CORPS.
}uly 2—From committee: Do pass. To Consent Calendar.
uly 6—Read second time. To Consent Calendar.

+ July  9—From Consent Calendar. To inactive fiie on motion of Senator Mellc.

1988
May 5—From inactive file. Re-referred to Com. on APPR.
May 11—From-committee chairman, with author's amendments; Amend, and
re-refer to committee. Read second time, amended, and re-referred
- to Com. on APPR. '
May 19—Withdrawn from committee. Re-referred to Com. on JUD.
May 23—In committee: Hearing postponed by committee. .
May 27—(&;' rom committee: Amend, and do pass as-amended. (Ayes 8. Noes

May 31-—Read second time, amended, and to third reading.
June 9--Read third time. Urgency clause adopted. Passed and to Assembly.
s (Ayes 39. Noes 0. Page 6420.)

June 9-—In Assembly. Concurrence in Senate amendments pending,

June 13—Urgency clause adopted. Senate amendments concurred in. To
: enrollment. (Ayes 75. Noes 0. Page 8327.) :

June 14—Enrolled and to the Governor at 2 p.m.

June 23—Approved by the Governor.
June 23—Chaptered by Secretary of State - Chapter 203, Statutes of 1988.
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CALIFORNIA LECISLA’IUﬁE—_lQS’I-_BB REGULAR SESSION

B ASSEMBLY BILL . . No. 1367

W

W

)

Introduced by Assembly Member Tanner

March 4, 1987

An act to amend Section 1794 of the Civil Code, relating to
warranties.

LEGISLATIVE COUNSEL'S DIGEST
AB 1367, as introduced, Tanner. Warranties: remedies.
Existing law provides that any buyer of consumer goods
who is damaged by a failure to comply with any obligation

under the Song-Beverly Consumer Warranty Act or under an .

implied or express warranty or service contract may bring an
action for the recovery of damages and other legal and
equitable relief. Existing law sets forth the measure of the
buyer’s damages in an action, as specified.

This bill would specify that the measure of the buyer’s

- damages in an action includes, in addition, the rights of

replacement or reimbursement, as set forth in specified
provisions of the act. The bill would declare that the provision
does not constitute a change in, but is declaratory of, existing

law.
Vote: majority. Appropriation: no. Fiscal committee: no.

State-mandated local program: no.
The people of the State of California do enact as follows:

SECTION 1. Section 1794 of the Civil Code is
amended to read:

1794. (a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation
under this chapter or under an implied or express

G O W GO B =

warranty or service contract may bring an action for the-
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recovery of damages and other legal and equitable relief.

(b) The measure of the buyer’s damages in an action
under this section shall be as fellews include the rights of
replacement or reimbursement as set forth in subdivision
(d) of Section 1793.2, and the following:

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of .the goods or has
exercised any right to cancel the sale, Sections 2711, 2712,
and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods, Sections
2714 and 2715 of the Commercial Code shall apply, and
the measure of damages shall include the cost of repairs
necessary to make the goods conform.

(c) If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the
amounts recovered under subdivision (a), a civil penalty
which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty.

(d) If the buyer prevails in an action under this
section, the buyer may be allowed by the court to recover
as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney’s fees
based on actual time expended, determined by the.court
to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of
such action, unless the court in its discretion determines
that such an award of attorney’s fees would be
inappropriate.

SEC. 2. The amendment of Section 1794 of the Civil
Code made at the 1987-88 Regular Session-of the
Legislature does not constitute a change in, but is
declaratory of, the existing law.

0600004
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LEGISLATIVE COUNSEL w 06631

ASSEMAELY MEMEER SALLY TANMER

BILI~~

Draft bill per attached.

Par letter

Aoy question, contact Arnie Peters 5-0991.

ATTACHMENTS :

V0 l PR LR

1-page letter from requester: 2-page lecter from Jay J. Defuria; I-pages

Civil Code, Section 1794.
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- This will acknowledge your request received on the date indicated. Please examine é
the above statement to determine if it correctly sets forth your request. <
: @)

Any question with respect to this request may be directed to O
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February 6, 1987

MEMORANDUM

TO: Assemblywoman Sally Tanner

FROM: Jay J. DeFuria

SUBJECT: Legislative Proposal: "Clean-up" (clarifying)
amendment to your AB 3560 of 1982 (Chapter 385,
_Statutes of 1982)

ISSUE

As I briefly discussed with you and Arnie in your office

recently, an interpretation concerning Civil Code Section 1794

(in the Song-Beverly Consumer Warranty Act) has been broached by

an automobile manufacturer's attorney in at least one pending
consumer auto "lemon" case which, were it to become accepted, .
could seriously weaken your lemon law. This probiem was brought

to my attention by the consumer's attorney (Mr. Brian

Kermnitzer-San Francisco) who requested that Section 1794 be

amended to clarify its meaning and ward off this dangerous

misinterpretation.

BACKGROUND .

Civil Code Section 1794 is a provision of the Song-Beverly Act
which gives the consumer the right to bring a legal action to
obtain damages and other relief because of damage the consumer
has suffered due to a manufacturer's (or others) failure to
comply with Song-Beverly warranty obligations. You authored AB
3560 in 1982 which made some "fine tuning" clarifications to
Section 1794 (the bill's sponsor was the Department of Consumer

Affairs).

Section 1794 specifies what the measure of damages will be for
the buyer in certain circumstances by reference to specified
California Commercial Code provisions. However, as you know,
Civil Code Section.1793.2 {the "lemon" law) provides a buyer with
the right to obtain either a refund ("reimbursement") or
replacement if a warranted product is defective and is not fixed
after a reasonable number of attempts (4X/30 days for new autos.)

PROBLEM

e e

The misinterpretation problem comes about because Section 1794
does not specifically include the refund/replacement remedy
provided to the buyer by Section 1793.2 (nor other remedies

000006
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provided for in the Song-BeverTy Act). The result has been for
the auto manufacturer's attorney to argue in court that a
plaintiff car buyer can sue only for the Section 1794 remedies
and not for the Section 1793.2 refund/replacement remedy. I
think that argument is ludicrous since were it to be accepted, it
would drastically reduce any incentive for the manufacturer to
offer a refund before a lawsuit, and cause them to argue the
refund is an unavailable remedy in a lawsuit. (They argue the
buyer only has the right toc obtain the difference in value
between what the defective car is warth and what it would have
been worth without the defects).

THE PROPOSAL _

The Tegislative proposal is simply to amend Civil Code Section
1794 by adding language that would clearly specify that the
refund/replacement remedy provided by Section 1793.2 is available
to a buyer in a lawsuit brought against a warrantor for defective

products.

The language for the amendment would be as follows:

Amend Section 1794(b) of the Civil Code by deleting "as
follows:" after the word "shall" and inserting:

include the rights of replacement or reimbursement as
set forth in Section 1793.2(d) and the following
(See attached markup)

Because this amendment is a clarification that Section 1794
doesn't preclude Section 1793.2 remedies, and to avoid the
possibility of having this proposed amendment construed
otherwise, I would also recommend that the follewing legislative
intent be added as uncodified language in the bill:

Sec.2. (of the bill) The amendment of Section 1794 of the
Civil Code made at the 1987-88 Regular Session of the
Legislature does not constitute a change in, hut is
declaratory of existing law,

Finally, I would recommend that this proposal be considered for
introduction as a separate bill, rather than as an amendment to
your 1987 “Lemon Law 11" bill. The rationale is that it is a
clean-up to your previous non-lemon law legislation and that
having it in a separate bill will reduce confusion and keep it
separated from any controversy that may attach to your direct

lemon 1aw c1ean-qp efforts.

If I can be of further assistance to you on this issue please let
me know.

JddD:bj
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"§1793.5 ' CONSUMER WARRANTIES |-
Div. 3
Library Referencer

Sales =442,
CJ.8. Bules & 374 et 5eg,

B3.6. Liability of manufacturer to independent service and
repair facility

Except as otherwise provided in the terms of a warranty e
contract, as specified in subdivision (a) of Section 1793.2, ende
between a manufacfurer and an independent service and pepair facility,
every manufacturer making express warranties whose
are sold in this state shall'be li jn-thi

§1

RE pr-0r incurs obligations in
giving effect to the express wa ot accompany such manufac-
turer's consumer goods whether théNpd€pendent serviceman is seting as
an authorized service and repair fapflty designated by the manufacturer
pursuant to paragraph (1) of subdixjsion {a) of Section 1793.2 or is acting
as an independent service subdivisions (¢) and (d) of =
Section 1793.8. The amo all be an amount equal to

the actual and reasongb

parts, plus a reasonable proflt .
affecting the burden of producing evidence th o]
service or, epalr is an amount equal to that wXjch is
indepepdent serviceman for like services or repairs

: cuklomers \\ho are noi enmkd to “arr.m .

(Added by SUIL‘\.IQIG, ¢ 416, p. 1072, § 4))

Library References

-~y

Implied amd Constructive Contructs €6,
C.J.8. Money Puid 8% 1 w 5.

—_—

§ 1794. Actions by buyers; mensure of damages; civil penalties;
) costs and expenses; attorney's fees

(a) Any buyver of consumer goods who is damaged by a failurce to
comply with any obligation under this chapter or under an implied or
express warranty or service contract may bring an action for the
recovery of damages and other legal and equ:lablc relief.

- {(b) The meaqure of. th? z yver _’&dama es m an %on \md rol.rl:u; sectjon ent-

‘I- . 9 shall bams-fodlowss ’ € C culing ¢
e (1) Where the bd’g 6T has fxgh{;‘ull} rejecu:d or Justu‘iagw \’/:;ke )
¥ acceptance of the goods or has exercised any right to cancel the sale,

Sections 2711, 2712, and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods, Sections 2714 and 2715 of
the Commercia! Code shall apply, and the mezsure of damages shall
include the cost of repairs necessary to make the goods conform.
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CONSUMER WARRANTY PROTECTION §1794
Pt. 4 ' :

(¢) If the buyer establishes that the failure to comply was willful, the
judgment may include, in addition -to the amounts recovered under
subdivision (a), a civil penalty which shall not exceed two times the
amount of actual damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure or under Section
1781, or with respect to a claim based solely on a breach of an implied
warranty.

(d) If the buyer prevails in an action under this section, the buyer may
be allowed by the court to recover as part of the judgment a sum equal
to the aggregate amount of costs and expenses, including attorney's fees
based on actual time expended, determined by the court to have been
reasonably incurred by the buyer in connection with the commencement
and prosecution of such action, unless the court in its discretion deter-
mines that such an award of attorney's fees would be inappropriate.

{Added by Stats.1982, e. 485, p. 1716, § 2.)

Historical Nute

e By & PUTEREMT e -

Former & 1704, added by Staws 1970, c
1333, p. 2442, § 1, amended by Stats. 1971,
e 1528, p, 3007, 8 1Y Siats 1978, ¢ 991, p.
3063, 3 10, relating to similar subject mat-
ter, was repealed by Stats. 1982, ¢ 385, p.
1716, 6§ 1,

" Former § 1794, added by Stats 1931, o
1070, p. 2257, § 1, as part of the Unifurm
Salex Act, was repealed by Stats. 1963, c.

Derivation: Former § 1794, added by
S 1970, ¢ 1333, po 2482, § 1, amended
by Stats, 1971, ¢, 1523, p. 007, § 13; Stats,
LUTR, e 991, p. 063, § 10,

Former & 17904.2, added by Sta1s.1979, ¢,
1023, p. 1496, § 6.

Foriner & 174.2, added by Stats 1970, c.
LB, po 2483, & 3, amended by Stats. 197,
e 1R, po 3007, 8 14,

Furmer § 1794.2, added by Stats.1970, ¢,

819, p. 1997, § 2, eff. Jan. 1, 1965, See,
L33, p. 2478, 8 1.

now, Com.C. § 1102,

Forms

See West's California Code Forma, Civil.
Cross References

Attorney’s fees and costs, award, see § 1717,

Automobile conditional sales contract, attorney's fves, see § 2083.4. .

Buyer's damages for breach in regard to accepted goods, see Commercial Code § 2714,

Credit card holder, award of attorney’s fees against issuer or retailer, see 5§ 1747.50,
1747.60, IT4T.70.

Damayges, generaily, see §§ 3274, 3281 et seq.

Law Review Commentaries

Mass contracts: Lawful fraud in Califor- Products liability: Recovery of economic
nii W. David Slawson (1974) 48 So.Cal.  1loss. (1977) 13 C.W.L.R. 297.
LR 1 -

I.Iiinry References

CJ.8. Costs § 2,
C.J.S. Penalties § 2.
CJ.S. Sales § 374 et seq.

199

Costs e=171).
Penaliivs <=3,
Sales =442,
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Date of Hearing: May 19, 1987 o AB 1367

ASSEMBLY COMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSUMER PROTECTION

RUSTY AREIAS, Chairman Ay
ik

AB 1367 (Tanner) - As Introduced: March 4, 1987

ASSEMBLY ACTIONS:

COMMITTEE G. E. & CON. PRO. YOTE COMMITTEE - VOTE
Ayes: Ayes:

Nays: Nays:

SUBJECT

Warranties: remedies,
DIGEST :

Existing law gives the buyer of consumer goods the right to bring a Tegal
action to obtain damages and other relief because of damage the consumer has

suffered due to a manufacturer's failure to comply with the Song-Beverly
Consumer Warranty Act which establishes direct Tegal relations between the
buyer and manufacturer in consumer transactions in California.

This bill clarifies that the buyer's damages in an action under the
Song-Beverly Consumer Warranty Act include the rights of replacement or
reimbursement.

FISCAL EFFECT

None
COMMENTS
The purpose of thfs bill, "sponsored by the author, is to'c1arify‘that a

consumer who brings an action to obtain damages under the Song-Beverly Consume

Warranty Act has the right to obtain either a refund or replacement if a
warranted product is defective and is not fixed after a reasonable number of

attempts as defined.

At issue is an automobile manufacturer's legal argument in a recent "lemon law

case that a plaintiff car buyer can sue only for the remedies specifically

referenced in a particular section of the Song-Beverly Act. This bill adds to

that section a reference to the code which specifies that the

000010 - continued -
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AB 1367
age

refund/replacement remedy provided for in the "lemon law" is available to a
buyer in a lawsuit brought against a warrantor for defective products.

SUPPORT (verified 5/12/87) OPPOSITICN
None received. None received,
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* ' ADAIYET:
BruL Amauvsis Bus. ©o:
' tome £
Department Author %5 7
: CONSUMER AFFAIRS
‘-';:_“srponnored by - Kelated i_il].i o
Anthor m’l ariginmt —
3 q_.:_;:_beurlﬂiu BILL SUMMARY
7 _ wlvtery Existing law provides that any buyer of »coﬁsu.uezj'
-, . s, hraieriniaind
3~ omor goods who is damaged by a manufacturer’s failure ¢
s et comply with any cobligation under the Song-Be¥arly'
» __icalecentation Consumer Warranty Act or under an implied or expr
; 1 gnutiane - w:;ran?y o;‘ sesvxce‘contract ray sue for demages
:u—-__kz:.‘gm'.g other legal an equ;tabl;e relief. )

-""' - § . 3 ’
Herimtion This bill clarifies that the buyer's damage

P A e o action under the Song-Beverly Consumer Warranty:Ag

Eo W;"—' include the right of replacement or 'restitutiox{“* .
s Budget pursuant to the New Car Lemon Law. '
15 Dirner Agencies . . .
et Backgqround sy N

13:E=mn:r‘ s SR c
19__ Centirmous The Song-Beverly Consumer Warranty Act provides::  .O
o alpreriazien that if the manufacturer of a consmneryprodugt ‘i .. D
7 _Deficiancy unable to service or repair the prod R T S

_Deficlen 5 P e product to repaiv-a - =
27 Oeiiciency nonconformity after a reasonable number of atiempts, . &)
o pehbion the manufacturer must either replace the product op- %

— Costs reimburse the buyer for the price of the product, legs @
M, _Fersunel an amount attributable to the buyer's use befora o
25_ Crianizeticm? dISCOVEI'Y of the nonconformity. Q

T Cnenges <E

Transt . s :

i?j_—__ﬁ:‘a’u:::: :: ' The act in Civil Code section 1794, provides 4=
?'——5:‘;;"_;:"" any buyer who is damaged by a manufacturer's failuf °
sat19-£C e comply with any obligation under the act may sue for . %’
73 mignts Effect damages and other legal and equitable relief as : o
W Wretary specified, O
3 Carsuser Chafce

3o Corpetition —

13 Eczloment (&)
3% " Feonoaic " —

7 wtvelopeant - —
NTEAESTED PARTIES. v
35 Proponents 49_.___
N AMENDMENT SUMMARY: =

T Argusents - =
PELOMINGATION <
P TFICaTIE <
13 __Swyport . )

Curase —

:3{3:3,;:3;;:1‘,,, Dept. Director Position | Agency Sectry. Position | Governor's Office Use @
Bl T e | S5 1770 751 [T00A | /TS 70 [TSIA JT700R | < Position oted S

A teehed . .

R V=LY N e e N i e
——— v .
j Date SEpdtEpy Pirned by
Deparizent Ojrec /{% / Agency Sgertary B o0e gted
,{%&f . AN _é '/?7 As:zistant Sueretary §)
* [ Loglslation
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. The New Car Lemon Law, which is contained in the Son
Beverly Consumer Warranty Act, establishes that a "reagonabls

pumber of attempts®™ to repair a nev motor vehicle have beern mads

Tif, within the first year or 12,000 miles, either (a) the
-manufacturer has been unable to repair the same nonconfprmity

‘after four attempts or (2) the vehicle is .out of serv
repairs for a total of at least 30 days since deliver;
yehicle to the buyer. A vehicle which meets this tes
a "lemon," and the buyer has the right to restitution or
replacement, !

Since the New Car Lemon Law is a part of the Song-Bev
Consumer Warranty Act, buyers of "lemons*™ have the same re 1es
{i.e., the right to sue for damages and other legal and equitable
relief pursuant to Civil Code section 1794) as do buyers of ‘dther
consumer 9oods. However, their remedies are not exclusively:
those found in Civil Code section 1794. A

In 3 recent lemon law case, the defendant automobile - .
manufacturer argued that the plaintiff car buyer ccould sue prly
for the remedies specifically referenced in Civil Code gection
1794. That section does not specifically entitle car buyers “to
restitution or replacement of a "lemon." If this were the case,
buyers of "lemons™ would be simply be stuck with them.

The Department of Consumer Affairs and other consumer
protection representatives believe that the New Car Lemon Law
clearly entitles the buyer of a "lemon" restitution or a
replacement vehicle, either by award of the manufacturer's lemon
law arbitration panel or by court judgment. However, to avoid
any future attempts by manufacturers to argue that new car buyers
are only entitled to the remedies contained in section 1794, the
author has introduced this bill to affirm that the buyer of a
“lemon” who brings an action ror damages under the Song-Beverly
Consumer Warranty Act does have the right to restitution or
replacement,

Specific Findings

G This bill would preclude future arguments by vehicle
sanufacturers in lemon law cases that the buyer of a "lemon"
is not.entitled to restitution or replacement because
restitution or replacement is not specifically mentioned as
a remedy in Civil Code section 1794,

o This bill would declare that the changes in the bill are
declaratory of existing law, .

Fiscal Ihgact
Nc fiscal impact to the Department of Consumer Affairs.

000013

ent received by the CA 4th District Court of Appeal Division 2.
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Law hy affirming that buyers of '1eno “g;g~entzt1ed te an
of restitution or replacement in a 1aqc ction. g

“Interested Parties

. Proponents: author (sponsor} -
Attorney General 4-:¢

Opponents: Hone known
The purpose of this bill is set forth under Backgraund
above.
Recommendation

The Department of Consumer Affairs recommends a SUPPORT
position on this bill.

t received by the CA 4th District Court of Appeal Division 2.
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ASSEMBLY COMMITTEE ON GOVERNMENT EFFICIENCY & CONSUMEBER PROTECIIGM

AR 1367 (Tanner)

REPUBLICAN ANALYSIS

-~ COMSUMER REMEDIES ON WARRANTIES

Version: 5/31/88 Chairman: Stan Stathan
Recommendation: None . Vote: 2/3 Urgency
Summary: Clean-up legislatior of Chapter 1280 of 1987 )

{(Tanner) which relates to the Bureau of Automotive Repairs C

and the Department of Motor Vehicles administration of the
" motor vehicle third-party dispute resolution process.

Fiscal effect:

The department indicates that any costs

associated with this measure would be minor and absorbable
within existing resources.

Supported: Unknown. Opposed: Unknown. Governor's position:

Unknown.

Comments:

dispute resolution.

distributors.

(N

Revises the new car lemon law and requires the
bureau to certify third party agencies which assist in %
The Senate amendments relate to
collection of fees which provide funding for third party
resolutions to delete the references to applicants for
licenses or renewal of licenses as manufacturers or

This measure would instead require every
manufacturer to file a statement on or before May first of
€ach year which contains specified information and to pay a
fee within a specified time after written notification. A
penalty may be assessed if the fee is delinguent,

Assembly Republican Committee Vote:
G.E. & C.P. =~ 5/1./87

(8-0)

Ayes: Frazee, Grisham, Harvey
Abs.: Stirling

Assembly Floor -- 5/26/87

(74-0)
Senate
II’IS- ¥
{9-0)

Ayes: All Republicans
Republican Committee Vote:
Cl. & Corps. -~ 7/1/87

Ayes: All Republicans

Judiciary -~ 5/24/88

{8=0)

- Ayes: All Republicans

Senate Floor -- 6/9/88
{(39-0) Ayes: All Republicans
Consultant: Wess Larson

(g

Ay

received by the CA 4th District Court of Appeal Division 2.
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SUBJBCT: Warranties: motor vehicle third-party dispu-
resolution e ‘

SOURCE = Author

DIGEST: This bill provides that automobile manufacturers be
billed directly by the vehicle board to support the certification
of third-party dispute resolution programs, through fess +o be
determined on the basis of annual sales.

ANALYSIS: The existing "Lemon Law” establishes procedures

whereby the purchaser of a new defective motor vehicle might
obtain redress. Central to the process is the submittal of
contentions between purchasers and manufact. rers to a third-party
@ispute resclution program. Under AB 20S7 (Tanner) of last year,
the Bureau of Automotive Repair is charged with the

respongibility of certifying the dispute resoclution processes to
be used in the arbjtration of Lemon Law cases. That

certification program, operative July 1 of this year, is to be
funded by the imposition of fees collected by the Department of
Motor Vehicles on every applicant for license or license renewal
as a manufacturer or distributor of automobiles. The ampunt of
the feg is to be determined by the new Motor Vehicle Board, based .
on estimate of need by the Bureau of Automotive Repair and *
calculated on a per-transaction basis not to exceed one dollar

per vehicle. A statement of transactions and the appropriate fee
is to accompany the application to the Department of Motor
Vehicles, which deposits the proceeds in a Certification Account
to be appropriated to the Bureau by the Legislature.

This bill would simplify the collection process by requiring the
new Motor Vehicle Board to calculate the fees, bill the auto
manufacturers only by

certified mail, return receipt requested, and collect the fees
directly for depoeit in the Cevtification Account. Involvement
of the Department of Motor Vehicles, and undue complication of
the license application and renewal process, would thereby be
avoided.

This bill alsec provides the Vehicle Board may adopt specific
regulations relative to enforcing this section. The regulations
will include a formula for calculating the fees as well as the
total amount of fees that may be collected from each
manufacturer. -

The purposce of this measure is to establish a more direct and
less administratively burdensome method of collecting fsas for
the certificatinn of Lemon Law dispute resolution programs.

Establishing the responsibility of auto manufacturers for defects
in producis for which they have made an expressed warranty has
been the ubject of legislative activity for nearly a decade.

The es#@ehre of a Lemon Law is to provide the purchaazer with a
statutory framework through which he or she might be made whole
for lossts incurred in the purchase of an inherently defective
automotive product. Under current law, submittal of diaputes
between 2 manufacturer and a consumer to a third-party

received by the CA 4th District Court of Appeal Division 2.
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arbitration has become an accepted procedure. Howewe:r
passage of AB 2057, the Legislature recognized the neo:
that dispute resclution processes as may be offered by
manufacturer meet accepted procedural standards. To thisz -

the Bureau of Automotive Repair was charged with the
certification of the processes to be made available to consumers.

[

3

The responsibility of manufacturers to fund the certification
program was determined in last year's legislation; however, the
panner in which the funding is to be collected seems
administratively cumbersome, invelving three agencies and tied to
the regular licensing and license renewal process of the DMV,

The process proposed in this measure is simpler and more direct: =
manufacturers would inform the New Motor Vehicle Board of their -
transactions by May 1 of each year, would receive a notice of
assessment from the Board, :

and would forward payment for deposit to the certification
account within 30 days of notice. A penalty of 10% would be
imposed for delingquency. Failure to notify the Board of sales,

leases, etc., would result in an assessment paid on the preceding -
year's transactions. The Bureau would continue to be responsible he
for calculating the level of funding needed.
prior Legislation: ' :
AB 2057 (Tanner-1987) - Senate Vote 39-0, Pg. 3674, Chaptered. -
FISCAL EFFECT: Appropriation: No Fiscal Committee: No -
Local: No
RJG:nf 6/1/88 Senate Floor Analyses

—

t received by the CA 4th District Court of Appeal Division 2.
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mensures{\Q (24 1) DATE SENT:_ 6[;;!2’7

AUTHCR: “! ()Qe& ‘ : DATE REC'D BACK:

1. oOrigin of the bill:

2,

3.
4,

s,

a. Who is the source of the bill? What person, organization or
govermmental entity requested information? ‘

Former Assembly Consumer Affairs Committee Consultant

b. Please identify session and bill number of similar bills:

_BB 3560 (1982)

‘¢. Which legislative Counsel deputy drafted this bill?

Name Mr. Mojer Phone $# 5-6931

‘what isthepxd:lanordeficimcyinﬂ:epresmt law which the bill

seeks to remedy? Hawdoesitdothis?
_See attached memo . .. N

" Please attadlallbackgmﬂmterialandanyconespaﬂane related to -
- the bill. :

'Doywintaﬂtoarmﬂﬂxisbill? No

(Reminder, Amendments are due to the camittee by 1:30p@nm on the
Friday before the hearing)

Name of contact person: _Arnie Peters

ATIACHMENTS: Yes X NO___
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ASSEMBLY BILL NO. 1367
SENATOR ALAN ROBBINS,. CHAIRMAN

ASSEMBLY BILL NO. 1367 (Tanner) As Introduced March 4, 1987
Civil Code :

" Source: Author
Prior Legislation: AB 3560 (Chapter 385, Statutes of 1982)
Support: No known
Opposition: No known

SUBJECT

Replacement or reimbursement remedies under the Song-Beverly Consumer
Warranty Act.

D1GEST :

1] Description: AB 1367 clarifies that the refund or replacement remedies
provided by Section 1793.2 of the Civil Code is available to a buyer in an *
action for damages against a warrantor for a defective product.

The bill further declares that the change made by this bill is declaratory
of existing law and does not constitute a change in existing law.

2] Background: Section 1794 of the Civil Code law gives the buyer of
consumer goods the right to bring a legal action to obtain damages and
other relief because of damage the consumer has suffered due to a
manufacturer's failure to comply with the Song-Beverly Consumer warranty
Act. This section does not specifically mention that the buyer has the
specific remedy of replacement of the product or reimbursement for the
product. However, Section 1793.2 of the Civil Code provides a replacement
or reimbursement remedy for the buyer under specified conditions.

FISCAL EFFECT Fiscal Committee: No

STAFF_COMMENTS

This bill was spawned when an automobile manufacturer in a court case
argued {unsuccessfully) that a buyer can only sue for the remedies
specifically enumerated in Section 1794 of the Civil Code, which does not
include replacement or reimbursement remedies.

rffént received by the CA 4th District Court of Appeal Division 2.
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JOHN K. VAN DE KAMP , State of California
Attorney General DEPARTMENT OF JUSTICE

- 1515 K STREET, SUITE 511

July 10, 1987 P.O. BOX 944255

: SACRAMENTO 94244-2550

(916) 445-9555

Honorable Sally Tanner
Assemblymember, 60th District
State Capitol, Room 4146
Sacramento, CA 95814

Dear Assemblymember Tanner:
Re: AB 1367 - Warranties: Remedies

The Attorney General's office supports AB 1367 which would
include the rights of replacement or reimbursement as damages for
a consumer who sues under the Song-Beverly Consumer Warranty Act.

Under current law, notwithstanding that the consumer has the
right to replacement or reimbursement for a vehicle which cannot
be repaired, that right of replacement or reimbursement is not
set forth in section 1794 of the Civil Code as damages which may
be recoverable by the buyer under the Song-Beverly Consumer
Warranty Act. The buyer can only get the difference between the
value of the goods as accepted and the value of the goods had
they . complied with the warranty. This obviously creates an ano-
malous result which your bill would correct by providing remedies
in the damages section of the Song-Beverly Act which are con-
_sistent with the provisions of the Act itself. .

+

If we can be of further assistance in supporting the bill, please
call me at 324-5478,

Very truly yours,

JOHN K, VAN DE KAMP
Attorney Geng

Deputy Attorney Generdl

JJF:er
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AMENDED IN SENATE MAY 11, 1988 .

CALIFORNIA LEGISLATURE—]1987-88 REGULAR SESSION

SEMBLY BILL " No. 1367

Introduced by Assembly Member Tanner

March 4, 1987

r

- An act to amend Section 1794 of the Givil Code; relating to
“ warrgnbes. 9889.75 of the Business and Professions Code,
;- relating to warranties, and declaring the urgency thereof, to
2 take effect immediately.

LEGISLATIVE COUNSEL'S DIGEST -

> AB 1367, as amended, Tanner. Warranties: remedies
" motor vehicle third-party dispute resolution.

Under existing law, on July 1, 1988 the CertificationO
Account js created within the Automotive Repair Fund. ThisC
account is to be funded by fees imposed upon applicants forg
licenses as manufacturers or distributors or for renewal of)
. licenses as manufacturers or distributors. The fees are to be

. collected by the New Motor Vehicle Board and are to'be

=
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AB 1367 —2—

expended upon appropriation by the Legislature to pay-the’

expenses of the Bureau of Automotive Repair in
administering the program for certification of third-party
dispute resolution processes, On or before January 1 of each
calendar year, the bureau is to determine, as specified, the
dollar amount to be collected by the Department of Motor
Vehicles and to notify the board of this dollar amount.

This bill would revise the provisions relating to the
collection of fees to delete the references to applicants for
licenses or renewal of licenses as manufacturers or
distributors. The bill ,would instead require every
manufacturer to file a statement in February of each year
which contains specified information and to pay a fee within
a specified time after written notification by the board. The
bill would also make related changes. A penalty would be
assessed against the manufacturer for delinquent payments.

This bill would require the bureau to notify the board of the
dollar amount necessary to fully fund the third-party dispute
resolution process

specify the method by which the board is to determine the
dollar amount.

This bill would declare that it is to take effect immediately
as an urgency stahute.

Vote: majerity %. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SEGTION L. Seetien 1704 of the Givil Gode is

SECTION 1. Section 9889.75 of the Business and
Professions Code, as added by Chapter 1280 of the
Statutes of 1987, is amended to read:

9889.75. The New Motor Vehicle Board in the
Department of Motor Vehicles shall, in accordance with
the procedures prescribed in this section, administer the
collection of fees for the purposes of fully funding the
administration of this chapter,

(a) There is hereby created in the Automotive Repair
Fund a Certification Account. Fees collected pursuant to
this section shall be deposited in the Certification

—
SWO=-1M Ut G DD

—
b =
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on or before February 1, but would not it

© 00 =10 O GO DO =

—3— “AB 1367
Account and shall be available, upon appropriation by the
Legislature, exclusively to pay the expenses incurred by
the bureau in administering this chapter. If at the
conclusion of any fiscal year the amount of fees collected
exceeds the amount of expenditures for that purpose
during that fiscal year, the surplus in the Cer!nﬁcatlon
Account shall be carried over into the succeeding fiscal
year. | o

(b) Beginning July 1, 1988, every applicent for e
leense menufaetrer;  manufacturer ‘braaeh-,'
distributer; or distributer braneh; and every applicant for

manufaeturer;

applieation with and on or before
February 1 of each calendar year thereafter,. every .
manufacturer shall file with the New Motor Vehicle
Board a statement of the number of motor vehicles .sold,
leased, or otherwise distributed by or for the applicant
manufacturer in this state during the preceding calendar
year, and shall, upon written notice, pay to the
Department of Metor Vehieles; for each issnanee or
repewal of the License; an ameunt preseribed by the New
Motor Vehicle Board ; but 2 fee, not to excegd one dollar
(81) for each motor vehicle sold, leased3 or d.lstnbl}ted by o
or for the applieant manufacturer in this state during the >
preceding calendar year. The total fee paid by each
lieensee manufacturer shall be rounded to the nearest.
dollar in the manner described in Section 9559 of the-;
Vehicle Code. No more than one dollar ($1) shall be-=
charged, collected, or received from any one or mqlt'ﬁ
leensees manufacturer pursuahr;t l‘co this subdivision wi @
ct to the same motor vehicle. ) S
1-“35(1::)6 (1) The fee required by subdivision (b) is due and <§El
payable no later than 30 days after the New Motozl;q_
Vehicle Board has given notice to the manufacturer o 5
the amount due and is delinquent afh?r that time. bAt,
penalty of 10 percent of the amount delinguent sbal]f e 8
added to that amount, if the delinquency continues for
more than 30 days. . flo the T
(2) In the event that a manufacturer fails to file .

C
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AB 1367
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statement required by subdivision (b) by the date
specified, the New Motor Vehicle Board shall assess the

amount due from the manufacturer by using as the
number of motor vehicles sold, leased, or otherwise
distributed by or for the manufacturer in this state during
the preceding calendar year the total number of new
registrations of all motor vehicles
otherwise distributed by or for the manufacturer during
the preceding calendar year. '

tey o
(d) On or before January F:ebrum'y 1 of each calendar

year, the bureau shall determine the dellar

the

preeeding ealendar year; in order notify the New. Motor -

Vehicle Board of the dollar amount necessary to fully
fund the program established by this chapter during the
following fiscal year. The burean shall netify the New
Motor ¥ehiele Board of the dellar ameunt per metor
vehiele that the New Motor Vehicle Board shall use this
information in calculating the amounts of the fees to be
collected from applieants manufacturers pursuant to this

- subdivision section. -
{dy

{e) For the purposes of this section, “motor vehicle”
Ineans 4 new passenger or commercial motor vehicle of
a kind that is required to be registered under the Vehicle
Code, but the term does not include a motoreycle, a
motor home, or any vehicle whose gross weight exceeds
10,000 pounds.

ey

(f) The New Motor Vehicle Board may adopt
regulations to implement this section.

SEC. 2. This act is an urgency statute necessary for
the immediate preservation of the public peace, health,
or safety within the meaning of Article TV of the
Constitution and shall go into immediate effect. The facts

98 150

sold, leased, or

O 0O~ Utk G2 bO

—5— AB 1367
constituting the necessity are: : ,
Chapter 1280 of the Statutes of 1987 established a
program in the Bureau of Automotive Repair to certify
the operation of third-party dispute resolution processes
under the state’s “Lemon Law™ and imposed fees on auto
manufacturers to fund that program. Both the program
and fee collections are scheduled to become operative on
July 1, 19588. In order to establish a more efficient, less
costly method of collecting fees from auto manufacturers
to fund the certification program before it begins
operation, it is necessary that this act-take effect
immediately.
amended to read:

reesvery of damages and other legal and equitable relief:
{by The measure of the buyer’s dasnages in an aeton
er reimbursement a3 set forth in subdivisien {d) of
Seeton 1793:8; and the following:
buyer hes rightfully rejeeted or
seceptance of the  goeds er hag\

Where 5 e
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8s part of the judgment a sum equal to the aggregate SE-
amean’eefeesésanéeﬁpenses-mehémga&eﬂ&eﬁfees 1 8

; determined by the eourt |

'éehaﬁ-ebeenreaeenab}yme&neébyﬂaebﬂyerﬂa.

eonneetion with the eoxameneement and preseceution of *
sueh seton; unless the eourt in its diseretion determines °

&a&tsuehmaw&rdefa&emey-skesweuldbe ™
. o4 :
SEG—B—%emendiﬁentefSeeheﬁm&eiﬂ&eGiﬂ
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