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ANSWER TO AMICUS CURIAE BRIEF OF CENTER
FOR LITIGATION AND COURTS

INTRODUCTION

The amicus curiae brief by Center for Litigation and Courts
crystalizes the issues before this Court. The brief correctly
recognizes that federal common law controls the preclusive effect
of the Does’ dismissal of their federal action. And the brief
succinctly rejects the Does’ attempts to invoke constitutional
federalism and Erie R. Co. v. Tompkins (1938) 304 U.S. 64 [58
S.Ct. 817, 82 L.Ed. 1188] (Erie). Because federal common law
applies here, Erie and constitutional federalism do not. Further,
the amicus brief gets it right when it recognizes that, as to
federal question claims, the federal rule of preclusion must be
uniform.

But the amicus brief misjudges the final step of the
analysis. The issue before this Court is the preclusive effect of
the dismissal of a federal question action containing
supplemental state-law claims. The amicus brief does not
address that issue. Instead, the brief analyzes the supplemental
state claims in isolation by excising the federal question action
from the analysis. Such an approach gives no weight to the need
for a uniform federal rule of claim preclusion in federal question
cases.

Stated simply, the amicus brief would have this Court
consider only the preclusive effect of the dismissal of the
supplemental state-law claims and not, as it must, the preclusive

effect of the dismissal of the federal question action. Yet proper



analysis requires more. When this Court accounts for the second
dismissal of the federal question action and the need to apply a
uniform federal common law rule of preclusion, the dismissal

bars the Does’ attempts to continue pursuing their claims.

LEGAL ARGUMENT

I. The Center correctly recognizes that, because
federal common law applies, Erie and constitutional
federalism do not.

The Does argue that Erie and “constitutional federalism”
require this Court to apply a state rule of preclusion. (E.g.,
OBOM 10, 17, 25, 30; RBOM 21-22.) But as the Center
recognizes, the Does’ “invocations of the Erie doctrine are
irrelevant and misleading.” (ACB 7.)

Federal common law controls the preclusive effect of a
federal court’s judgment or dismissal. (Taylor v. Sturgell (2008)
553 U.S. 880, 891 [128 S.Ct. 2161, 171 L.Ed.2d 155] (Taylor);
Semtek Intern. Inc. v. Lockheed Martin Corp. (2001) 531 U.S. 497,
507 [121 S.Ct. 1021, 149 L.Ed.2d 32] (Semtek); ACB 7; ABOM 20—
21.) State courts do not have the final say on the issue. Instead,
the United States Supreme Court “has the last word on the
claim-preclusive effect of all federal judgments.” (Semtek, at
p. 507 [the effect of such “disposition is by direction of this
Court”].)

It “would be unthinkable to suggest that state courts
should be free to disregard the judgments of federal courts.” (18B
Wright & Miller, Federal Practice and Procedure (3d ed. 2024)

Jurisdiction, § 4468.) Federal primacy on this issue is



59

(Ibid., quoting Degnan,
Federalized Res Judicata (1976) 85 Yale L.J. 741, 749.)

“‘indispensable to federalism.

These principles should guide this Court in resolving the
1ssue here. It cannot be true, as stated in the Does’ briefs, that
state courts are to determine the preclusive effect of federal court
judgments in federal question cases by applying some concoction
of Erie and constitutional federalism. The United States
Supreme Court has already answered that question by declaring
that a uniform federal common law rule of preclusion applies.
And as the Center succinctly states: “When federal common law

applies, Erie cannot.” (ACB 7.)

II. The Center correctly recognizes that a uniform
federal common law governs the preclusive effect of
dismissals and judgments in federal question
actions.

The federal courts have developed a uniform common law
to govern the preclusive effect of judgments and dismissals in
federal question actions. (Taylor, supra, 553 U.S. at p. 891
[federal courts “participate in developing ‘uniform federal rule[s]’
of res judicata” (emphasis added), quoting Semtek, supra, 531
U.S. at p. 508]; see ABOM 23-25.) The amicus brief agrees: “a
uniform federal rule of preclusion governs federal-question
claims.” (ACB 9, emphasis added.)

The amicus brief explains why federal common law must be
uniform: “applying a patchwork of state preclusion rules would be
disruptive to the orderly disposition of federal claims and to the

consistent development of federal substantive law.” (ACB 9,



citing Clearfield Trust Co. v. U.S. (1943) 318 U.S. 363, 367 [63
S.Ct. 573, 87 L.Ed. 838].)

State courts have recognized the importance of the
principle that the federal rule of preclusion be uniform.
(Donnelly v. Eklutna, Inc. (Alaska 1999) 973 P.2d 87, 92 [state
courts must look to federal law to determine the preclusive effect
of federal court judgments in federal question cases; “Otherwise,
federal judgments would be subject to the uncertainties of state
law wherever a litigant chose to bring a subsequent suit”];
Paramount Pictures Corporation v. Allianz Risk Transfer AG
(N.Y. 2018) 96 N.E.3d 737, 742 (Paramount Pictures) [“the
‘federal courts’ interest in the integrity of their own processes’
justifies” displacement of state law].) This Court should join
these state courts in recognizing that principles of federal
preemption under the supremacy clause can require displacing
state rules of claim preclusion.

The need for uniformity does not dissipate merely because
the “ ‘prior case involved both federal and state substantive

>

law.”” (Paramount Pictures, supra, 96 N.E.3d at p. 742; accord,
Jian Yang Lin v. Shanghai City Corp (2d Cir. 2020) 950 F.3d 46,
50 (Jian Yang Lin).) If anything, the combination of federal and
state claims in the same action only heightens the need for
uniformity. If federal common law applied only when state
claims were absent, federal common law would not be uniform

and would instead be subject to a patchwork of state preclusion

rules. Thus, courts including the Second Circuit have recognized



that the federal rule of res judicata as applied to a federal

question action bars state-law claims. (Jian Yang Lin, at p. 50.)

III. Under the uniform federal common law rule of
preclusion, the Does’ second dismissal of their
federal question action precludes their continued
pursuit of their claims.

Under federal law, res judicata applies when there is an
identity of claims, a final judgment on the merits, and identity or
privity between parties. (Nevada v. U.S. (1983) 463 U.S. 110,
129-130 [103 S.Ct. 2906, 77 L.Ed.2d 509] (Nevada); Blonder-
Tongue Laboratories, Inc. v. University of Illinois Foundation
(1971) 402 U.S. 313, 323—-324 [91 S.Ct. 1434, 28 L..Ed.2d 788]
(Blonder-Tongue).) For the reasons shown in the merits briefing,
all three elements apply here. (ABOM 34-38.) The Does’ second
dismissal of their federal question action thus bars any claims
that were or could have been litigated in that action, including
the state claims before this Court.

Yet the amicus brief sidesteps this issue. It cites Semtek to
argue that adopting the state rule of res judicata to govern the
preclusive effect of “dismissals of state-law claims does not
undermine the integrity of federal-court processes.” (ACB 10,
emphasis added.) But state-law claims are not the only claims at
issue here. One cannot analyze the res judicata effect of the
dismissal of a federal question action by slicing off the
supplemental state-law claims and considering them in isolation.

The amicus brief elsewhere shows the danger of analyzing
the supplemental state-law claims in isolation. Federal primacy

on the preclusive effect of federal judgments is “ indispensable to

10



federalism.”” (ACB 7, quoting 18B Wright & Miller, Federal
Practice and Procedure, supra, Jurisdiction, § 4468.) Yet
applying the state rule of res judicata would create a patchwork
of inconsistent results that would both undermine the integrity of
federal court processes and call into question the primacy of
federal jurisdiction itself.

To justify such a patchwork solution, the amicus brief relies
on Semtek. (ACB 8-9.) But Semtek adopted a state rule of
preclusion for diversity cases. (Semtek, supra, 531 U.S. at p. 508.)
This 1s not a diversity case. A different rule applies in federal
question cases like this one. (Id. at p. 507; see Taylor, supra, 553
U.S. at p. 891; Blonder-Tongue, supra, 402 U.S. at p. 324, fn. 12;
In re Bailleaux (1956) 47 Cal.2d 258, 262, overruled on another
ground in In re Russell (1974) 12 Cal.3d 229, 235; ABOM 2324,
27-30, 38—-39.) In Semtek, there was “no need for a uniform
federal rule” because at issue in that diversity case was “state,
rather than federal, substantive law.” (Semtek, at p. 508.) But in
federal question cases there are federal substantive issues and a
corresponding need for uniformity.

The amicus brief also asserts that federal interests are
“unimportant” when a litigant voluntarily dismisses “state-law
claims under [Federal Rules of Civil Procedure, rule] 41(a).”
(ACB 10.) But the Does did not just dismiss state-law claims.
They dismissed a federal question action. The dismissal of that
federal question action bars claims that were brought or could
have been brought in the action, including the state-law claims.

(E.g., Nevada, supra, 463 U.S. at pp. 129-130; ABOM 34-38.)

11



The amicus brief seeks to distinguish between a
determination on the substantive merits of a claim and a Federal
Rule of Civil Procedure 41(a) dismissal. (ACB 10.) But Semtek
cited with approval prior United States Supreme Court cases
applying res judicata to dismissals in federal question cases that
did not pass on the substantive merits. (Semtek, supra, 531 U.S.
at p. 502, citing Plaut v. Spendthrift Farm, Inc. (1995) 514 U.S.
211, 228 [115 S.Ct. 1447, 131 L.Ed.2d 328] [statute of limitations]
and Federated Dept. Stores, Inc. v. Moitie (1981) 452 U.S. 394,
399, fn. 3 [101 S.Ct. 2424, 69 L.Ed.2d 103] [demurrer or failure to
state a claim], abrogated on another ground in Rivet v. Regions
Bank of Louisiana (1998) 522 U.S. 470 [118 S.Ct. 921, 139
L.Ed.2d 912].) Plaut cited rule 41 in holding that res judicata
applied to a dismissal under the statute of limitations because
such a dismissal was on the merits under the “rules of finality,
both statutory and judge made.” (Plaut, at p. 228.)

As Semtek suggests, the policies supporting Federal Rule of
Civil Procedure 41(a) inform federal common law and require
application of the federal rule of res judicata to dismissals in
federal question cases. (Semtek, supra, 531 U.S. at p. 502; see
Cooter & Gell v. Hartmarx Corp. (1990) 496 U.S. 384, 394 [110
S.Ct. 2447, 110 L.Ed.2d 359] [when the plaintiff invokes rule
41(a)(1) a second time in an action based on or including the
same claim, “the action must be dismissed with prejudice”
(emphasis added)], superseded by statute on another ground as
stated in Barnes v. Department of Corrections (1999) 74
Cal.App.4th 126; see also Jian Yang Lin, supra, 950 F.3d at p. 50

12



[explaining that courts have “analogized the two-dismissal rule to
the doctrine of res judicata, which bars a plaintiff from re-
litigating a matter that has already been decided by another
court, even when the plaintiff is asserting different legal claims
or causes of action”]; Sealey v. Branch Banking and Trust
Company (11th Cir. 2017) 693 F.Appx. 830, 833—-834 [nonpub.
opn.] [applying preclusive effect to rule 41(a)(1)(B) dismissal];
Commercial Space Management Co., Inc. v. Boeing Co., Inc. (9th
Cir. 1999) 193 F.3d 1074, 1080 [analogizing a rule 41(a)(1)(B)
determination to claim preclusion]; Manning v. South Carolina
Dept. of Highway and Public Transp. (4th Cir. 1990) 914 F.2d 44,
47 [treating rule 41(a)(1)(B) dismissal as claim preclusive];
ABOM 36-37.)

In summary, the amicus brief would have this Court
consider only the preclusive effect of the dismissal of the state-
law claims and not, as it must, the preclusive effect of the
dismissal of the federal question action. When this Court
accounts for the dismissal of the federal question action, the
uniform federal law governing res judicata bars the Does’

attempts to continue pursuing their claims here.

13



CONCLUSION

For these reasons and those stated in the answer brief on

the merits, this Court should affirm the judgment of the Court of

Appeal.

November 25, 2024

HORVITZ & LEVY LLP
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Attorneys for Defendant and Respondent
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District
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