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INTRODUCTION 

Plaintiff and appellant TriCoast Builders, Inc. (TriCoast) 

sought review in this Court because the majority opinion in 

TriCoast Builders, Inc. v. Fonnegra (2022) 74 Cal.App.5th 239 

(TriCoast) disrupted settled law. The TriCoast majority did so 

with regard to Code of Civil Procedure section 631, on both the 

standard of review for an appeal challenging the denial of relief 

from a jury trial waiver, and the scope of the trial court’s 

discretion in evaluating the propriety of relief under that 

statute.1 

First, the TriCoast majority concluded, contrary to this 

Court’s authority, that even a party who objects to the absence of 

a jury before trial must show actual prejudice for reversal of the 

judgment on appeal based on the improper denial of relief from a 

jury trial waiver. Second, the majority disregarded well-

established law in holding a trial court can deny a party relief 

from its jury trial waiver absent a showing of prejudice to the 

opposing party or the court. The TriCoast majority opinion, if 

allowed to stand, would substantially erode the constitutional 

right to a jury trial. The case, therefore, calls on this Court to 

clarify both (1) the standard of review in a judgment appeal to 

preserve the right to meaningful appellate review of an order 

 
1  Statutory references are to the Code of Civil Procedure.   
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denying relief from a jury trial waiver, and (2) the scope of the 

trial court’s discretion under section 631.2  

In support of defendant and respondent Nathaniel 

Fonnegra, and the TriCoast majority, the Association of Southern 

California Defense Counsel (ASCDC) argues the denial of relief 

from a jury trial waiver is not structural error such that 

demonstrating actual prejudice from the ensuing bench trial 

should be required on appeal. (ACB 34-40.) ASCDC also 

maintains the plain text of section 631 and its legislative history 

indicate prejudice to the opposing party or the court is just one 

factor the trial court may consider in exercising its discretion on a 

motion for relief from a jury trial waiver. (ACB 14-26.)  

Despite the Court’s grant of review of both issues, ASCDC 

contends the TriCoast majority opinion should stand on the 

 
2  ASCDC is wrong to fault TriCoast for not “seek[ing] review 
on the question of whether the trial court abused its discretion 
under section 631—as opposed to the distinct issue of whether 
the trial court applied the wrong legal standard[.]” (ACB 12, 
29-31.) The exercise of trial court discretion is not a ground for 
review. (Cal. Rules of Court, rule 8.500(b).) Nevertheless, a trial 
court abuses its discretion “as a matter of law,” as occurred here, 
by denying relief from a jury waiver absent a showing of 
prejudice. (Tesoro del Valle Master Homeowners Assn. v. Griffin 
(2011) 200 Cal.App.4th 619, 638 (Tesoro); Wharton v. Superior 
Court (1991) 231 Cal.App.3d 100, 104 (Wharton).) Accordingly, 
TriCoast asked the Court “to clarify, as a matter of law, the 
analysis required of a trial court in evaluating a motion for relief 
from a jury trial waiver.” (Reply to Ans. to Pet. for Rev., p. 10.)  
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ground that the trial court did not abuse its discretion, urging  

the Court not to decide the actual prejudice question. (ACB 34.) 

ASCDC, therefore, would have this Court overlook the 

“competing line[s] of cases” and “long-standing split of authority” 

on the standard of review. (ACB 10, 13.)  

ASCDC’s attempt to side-step the actual prejudice question 

improperly minimizes its importance to a party’s jury trial right 

and overlooks the stark conflict in the law. Contrary to 

precedents of this Court and others, the TriCoast majority held 

that a party’s decision to forego a writ petition before trial and 

raise the denial of relief from a jury trial waiver on a judgment 

appeal creates a requirement to demonstrate actual prejudice, 

even if that party preserved the record by objecting and 

requesting relief from waiver before trial. (TriCoast, supra, 

74 Cal.App.5th at p. 245.) By applying a stricter standard of 

review for appeals than writ proceedings, the TriCoast majority 

endorsed a dual-track system of review of orders denying relief 

from a jury trial waiver. This Court’s resolution of the actual 

prejudice question thus is critical to preserve the right to 

challenge an order denying relief from a jury trial waiver in a 

judgment appeal, thereby “secur[ing] uniformity of decision [and] 

. . . settl[ing] an important question of law.” (Cal. Rules of Court, 

rule 8.500(b)(1).)  

 ASCDC also argues that, because “[t]he first step is to 

evaluate whether the trial court abused [its] discretion” there is 
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“no need for this Court to address the admittedly difficult 

structural error issue.” (ACB 12.) TriCoast, however, did not 

“put[] the cart before the horse,” as ASCDC suggests. (ACB 11.) 

Instead, as TriCoast explained, “[l]ogically, a reviewing court in a 

judgment appeal would reach an issue of actual prejudice only 

after determining the trial court had abused its discretion by 

denying relief from a jury trial waiver.” (OBOM 51, fn. 7.) For 

this reason, TriCoast clarified that the “TriCoast majority 

reversed this analytical sequence, determining TriCoast was 

required to show actual prejudice before evaluating the question 

of abuse of discretion.”3 (Ibid.) Consequently, the cart was put 

before the horse by the majority opinion that ASCDC asks this 

Court to uphold. 

Following this Court’s grant of review of both questions of 

actual prejudice and the scope of the trial court’s discretion, 

TriCoast briefed the two issues in the same sequence as the 

TriCoast majority and in accordance with this Court’s order 

granting review. Disregarding that TriCoast has endeavored to 

clarify the analytical sequence of the issues, ASCDC decries that, 

“[u]nfortunately for this Court, the two issues have been 

addressed in the wrong order.” (ACB 11.) Whether unfortunate, 

or not, any confusion lies with the TriCoast majority opinion. 

 
3  TriCoast made the same observation in seeking review. 
(See Reply to Ans. to Pet. for Rev., pp. 7-8, fn. 2.) 
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In any event, ASCDC’s contentions in support of the 

TriCoast majority opinion have no merit. First, the denial of a 

jury trial is structural error because its effects cannot be 

measured against the traditional harmless-error standard. It 

thus is deemed prejudicial and must be reversed, absent any 

gamesmanship by the party seeking a jury trial. Second, 

appellate courts have repeatedly interpreted section 631 to hold a 

trial court abuses its discretion as a matter of law by denying 

relief from a jury trial waiver absent prejudice to the opposing 

party or the court. The legislative history does not reveal a 

contrary intent, and the Legislature, at least implicitly, has 

approved those judicial decisions.  

At bottom, this Court should reject ASCDC arguments. 

They do not undermine TriCoast’s showing that (1) the improper 

denial of relief from a jury trial waiver, absent evidence of 

gamesmanship, does not require actual prejudice to obtain 

reversal of a judgment on appeal, and (2) a trial court abuses its 

discretion by denying relief from a jury trial waiver without a 

showing of prejudice to the opposing party or the court.  
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LEGAL DISCUSSION 

I. THE IMPROPER DENIAL OF RELIEF FROM A 

JURY TRIAL WAIVER IS STRUCTURAL ERROR 

REQUIRING REVERSAL. 

A. A Showing of Actual Prejudice Is Not Required 

to Reverse a Judgment After the Improper 

Denial of Relief From a Jury Trial Waiver. 

The improper denial of a jury trial results in a “‘miscarriage 

of justice and requires a reversal of the judgment.’ [Citation.]” 

(People v. One 1941 Chevrolet Coupe (1951) 37 Cal.2d 283, 300.) 

As TriCoast has demonstrated, this principle applies when a trial 

court improperly denies relief from a jury trial waiver. (See 

OBOM 23-24; RBOM 9-10.) Thus, a judgment following the 

improper denial of relief from a jury trial waiver is per se 

reversible. (E.g., Boal v. Price Waterhouse & Co. (1985) 165 

Cal.App.3d 806, 810 (Boal) [“improper denial of jury trial is per se 

prejudicial” after refusal to grant relief from waiver]; Simmons v. 

Prudential Ins. Co. (1981) 123 Cal.App.3d 833, 838-839 

(Simmons) [“‘denial of a jury trial after waiver where no prejudice 

is shown to the other party or to the court is prejudicial’”]; Bishop 

v. Anderson (1980) 101 Cal.App.3d 821, 825 (Bishop) [same].)  

More recently, the appellate court in Mackovska v. 

Viewcrest Road Properties LLC (2019) 40 Cal.App.5th 1  
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(Mackovska) affirmed the rule of per se reversal following the 

improper denial of relief from a jury trial waiver. That court held 

“appellants need not show actual prejudice resulting from a trial 

by the court rather than a jury.” (Id. at p. 13.) This is so even 

“when a party seeks review of [an order denying relief from a jury 

waiver] on appeal from the judgment without having filed a 

petition for writ of mandate challenging the order[.]” (Id. at p. 4.) 

As Mackovska explained, the standard of review whether a party 

seeks review of an order denying relief from a jury trial waiver by 

writ proceeding or appeal is the same: “As in cases considered on 

a petition for writ of mandate, . . . appellants need not show 

actual prejudice resulting from a trial by the court rather than a 

jury. [Citation.] Instead, ‘improper denial of jury trial is per se 

prejudicial.’ [Citations.]” (Id. at p. 13.) 

B. The TriCoast Majority’s Actual Prejudice 

Requirement Creates an Unworkable Standard 

of Review.  

In conflict with Mackovska’s explication of law, the 

TriCoast majority held that a “party who fails to seek writ review 

of an order denying relief from jury waiver under section 631 

must demonstrate actual prejudice when challenging such an 

order after the trial has been concluded.” (TriCoast, supra, 

74 Cal.App.5th at p. 245.) Mackovska, however, observed “how 

difficult, if not impossible, it is to show prejudice from the denial 
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of the constitutional right to a jury trial” and reasoned that 

“requiring an appellant challenging an order denying a motion 

for relief from a jury trial waiver to show actual prejudice would 

essentially leave discretionary mandate review as the only 

practical remedy . . . .” (Mackovska, supra, 40 Cal.App.5th at 

p. 16.)  

By imposing on appellants the impractical, if not 

impossible, burden of demonstrating actual prejudice from the 

improper denial of relief from a jury trial waiver, the TriCoast 

majority rendered review on a judgment appeal virtually 

meaningless. The TriCoast majority opinion thus flouts 

established case law holding the denial of relief from a jury trial 

waiver is reviewable by way of writ petition or appeal. 

(Monster, LLC v. Superior Court (2017) 12 Cal.App.5th 1214, 

1224 (Monster); Van de Kamp v. Bank of America (1988) 

204 Cal.App.3d 819, 862; Selby Constructors v. McCarthy (1979) 

91 Cal.App.3d 517, 522-523.) Indeed, this Court’s relatively 

recent decision discussing whether the denial of a jury trial is 

even reviewable by writ reinforces the propriety of a judgment 

appeal as a means to remedy the improper denial of a jury trial. 

(Shaw v. Superior Court (2017) 2 Cal.5th 983, 990-993.) 
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C. Contrary to ASCDC’s Assertions, an Actual 

Prejudice Requirement Contravenes the Law 

on Structural Error. 

ASCDC defends the TriCoast majority’s errant decision by 

arguing the denial of relief from a jury trial waiver “is not 

structural error requiring automatic reversal.” (ACB 34.) 

ASCDC’s analysis is flawed and, in fact, highlights the reasons 

why denial of relief from a jury trial waiver is per se prejudicial.  

Under the California Constitution, “[n]o judgment shall be 

set aside, or new trial granted, in any cause, . . . for any error as 

to any matter of procedure, unless, after an examination of the 

entire cause, including the evidence, the court shall be of the 

opinion that the error complained of has resulted in a 

miscarriage of justice.” (Cal. Const., art. VI, § 13.) This 

miscarriage-of-justice requirement, which “generally ‘prohibits a 

reviewing court from setting aside a judgment due to trial court 

error unless it finds the error prejudicial[,]’” applies to both 

constitutional and non-constitutional errors. (F.P. v. Monier 

(2017) 3 Cal.5th 1099, 1108 (Monier).) 

Notwithstanding the general prejudice requirement, this 

Court has repeatedly recognized that judicial errors rising to the 

level of a structural defect are reversible per se. For example, in 

Soule v. General Motors Corp. (1994) 8 Cal.4th 548, 579 (Soule), 

this Court concluded a structural error occurs in a civil trial when 
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there is some “‘“structural [defect] in the . . . trial mechanism”’ 

that defies evaluation for harmlessness.” This Court explained in 

Sandquist v. Lebo Automotive, Inc. (2016) 1 Cal.5th 233, 261 

(Sandquist) that “some errors are reversible per se” when their 

“effects are ‘“unmeasurable”’ and ‘“def[y] analysis by ‘harmless-

error’ standards.”’ [Citations.]” Similarly, in Monier, this Court 

reiterated that, notwithstanding the general prejudice 

requirement, “an error is reversible per se when it constitutes ‘a 

“‘structural [defect] in the . . . trial mechanism’” that defies 

evaluation for harmlessness.’ [Citations.]” (Monier, supra, 

3 Cal.5th at p. 1108.)  

“Structural errors require per se reversal ‘because it cannot 

be fairly determined how a trial would have been resolved if the 

grave error had not occurred.’ [Citation.]” (Severson & Werson, 

P.C. v. Sepehry-Fard (2019) 37 Cal.App.5th 938, 950-951 

(Severson).) A structural error “defies analysis by a harmless-

error standard” because it “‘affect[s] the framework within which 

the trial proceeds, rather than simply an error in the trial process 

itself ’ . . . .” (In re Angela C. (2002) 99 Cal.App.4th 389, 394; see 

also Diamond v. Reshko (2015) 239 Cal.App.4th 828, 849 

(Diamond).) Structural errors “affect[] the entire conduct of the 

trial from beginning to end.” (Severson, at p. 950; see also 

Aulisio v. Bancroft (2014) 230 Cal.App.4th 1516, 1527 (Aulisio).) 

In contrast, mere trial errors are “mistake[s] that occur[] in 

presentation of the case . . . .” (Soule, supra, 8 Cal.4th at p. 579.) 
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In Soule, for example, this Court concluded rejection of jury 

instructions “explaining a ‘central theory’ of [appellant’s] case” 

was not structural error because it could be “‘“quantitatively 

assessed in . . . context . . . in order to determine whether its 

[commission] was [prejudicial or harmless].”’ [Citation].” (Id. at 

pp. 573, 579.) Similarly, in Diamond, the trial court’s exclusion of 

evidence of a pre-trial settlement was not structural error. 

(Diamond, supra, 239 Cal.App.4th at p. 849.) Thus, while a 

non-structural error can be quantitatively assessed in context 

of the trial as a whole, a structural error has effects that are 

“‘“unmeasurable”’ and ‘“def[y] analysis by ‘harmless-error’ 

standards.”’ [Citations.]” (Sandquist, supra, 1 Cal.5th at p. 261.)  

ASCDC contends the TriCoast majority correctly concluded 

that “denial of relief from waiver is not structural error.” 

(ACB 36.) ASCDC is mistaken. The TriCoast majority did not 

discuss – let alone determine – whether denial of relief from 

waiver constitutes structural error. (TriCoast, supra, 74 

Cal.App.5th at pp. 245-248.) Moreover, ASCDC’s cursory analysis 

of structural error fails to justify the TriCoast majority’s opinion. 

The erroneous denial of relief from a jury trial waiver is not a 

mere “mistake that occur[s] in the presentation of the case . . . .” 

(Soule, supra, 8 Cal.4th at p. 579.) Rather, the absence of a jury 

“affect[s] the entire conduct of the trial from beginning to end.” 

(Aulisio, supra, 230 Cal.App.4th at p. 1527.) In fact, the improper 

denial of relief from waiver, and the ensuing deprivation of a jury 
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trial, is quintessential structural error because “its effects are 

‘“unmeasurable”’ and ‘“def[y] analysis by ‘harmless-error’ 

standards.”’ [Citations.]” (Sandquist, supra, 1 Cal.5th at p. 261.)  

Although the Mackovska court did not use the term 

structural error, it correctly observed that “courts have 

recognized how difficult, if not impossible, it is to show prejudice 

from the denial of the constitutional right to a jury trial.” 

(Mackovska, supra, 40 Cal.App.5th at p. 16.) In other words, “it is 

difficult to envision precisely how one shows prejudice from 

denial of a jury trial aside from that inherent in deprivation of a 

constitutional right[.]” (Gann v. Williams Brothers Realty, Inc. 

(1991) 231 Cal.App.3d 1698, 1704 (Gann); see also Byram v. 

Superior Court (1977) 74 Cal.App.3d 648, 654 (Byram) 

[demonstrating prejudice from denial of a jury trial is “difficult” 

as well as “inefficient and time consuming”].)  

Regrettably, the TriCoast majority disregarded its own 

acknowledgement that “such a showing [of prejudice] may be 

difficult[.]” (TriCoast, supra, 74 Cal.App.5th at p. 246.) Because it 

would be “nearly impossible for TriCoast to [demonstrate 

prejudice],” however, Justice Ashmann-Gerst, in dissent, sharply 

criticized the TriCoast majority for not even attempting to 

“explain what sort of prejudice could be shown.” (Id. at p. 253, 

fn. 3 (dis. opn. of Ashmann-Gerst, J.).) And, just as the TriCoast 

majority failed to suggest how a litigant might demonstrate 

prejudice, ASCDC has similarly failed to offer any guidance. 



 20 

Its brief contains nary a clue about how prejudice from the 

absence of a jury could be shown on appeal. (See ACB 34-40.) 

Thus, although ASCDC urges this Court to adopt the TriCoast 

majority’s rule, both ASCDC and the TriCoast majority tacitly 

acknowledge such a rule would not protect the constitutional 

right to a jury trial.  

D. Denial of Relief From a Jury Trial Waiver 

Defies Harmless-Error Analysis Just as 

Numerous Other Recognized Structural Errors. 

ASCDC relies on a presumption against finding that a 

judicial error is structural, and claims structural errors are the 

rare exception to traditional harmless-error analysis. (ACB 34-

35.) Whatever presumption may exist against finding structural 

error, the deprivation of a litigant’s jury trial right directly 

exposes the limits of traditional harmless-error analysis and 

shares the cornerstone attribute of structural error. 

 The denial of a jury trial defies harmless-error analysis in 

the same way as other recognized structural errors. In the civil 

context, for example, structural errors include deprivation of a 

party’s right to (1) a fair hearing, (2) a jury trial on a legal cause 

of action, and (3) the presentation of testimony and evidence. 

(Conservatorship of Maria B. (2013) 218 Cal.App.4th 514, 534 

[surveying cases].) In the criminal context, structural errors 

include (1) improper denial of the right to separate counsel, 



 21 

(2) counsel’s conflict of interest, (3) ineffectual waiver of the right 

to a jury trial, and (4) discrimination in jury selection. (Soule, 

supra, 8 Cal.4th at p. 577 [surveying cases].)  

The common thread in these civil and criminal examples is 

that structural error “‘affect[s] “the framework within which the 

trial proceeds, rather than simply an error in the trial process 

itself,” thus affecting the entire conduct of the trial from 

beginning to end . . .’ [Citation.]” (Kline v. Zimmer, Inc. (2022) 

79 Cal.App.5th 123, 135 (Kline).) These errors cannot be 

“‘“quantitatively assessed in . . . context . . . in order to determine 

whether its [commission] was [prejudicial or harmless].”’ 

[Citation].” (Soule, supra, 8 Cal.4th at p. 579.) Such is the same 

for the improper denial of a jury trial, which results in a different 

trier of fact weighing the entirety of the evidence. 

ASCDC “do[es] not dispute that the outright denial of a 

party’s right to a jury trial in the first instance could amount to a 

structural error.” (ACB 37.) ASCDC, however, claims that denial 

of relief from a jury trial waiver is not structural error because, 

according to ASCDC, it is not “equivalent to the denial of a jury 

trial in the first instance.” (Ibid.) ASCDC’s analysis is flawed.  

TriCoast is not under any misconception that denial of a 

jury trial in the first instance is “equivalent” for all purposes to 

denial of relief from waiver. The reasons the denial of a jury trial 

defies harmless-error analysis, however, apply no matter when or 

how the right to a jury is denied. Whether denied in the first 
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instance or after a party seeks relief from waiver, the ensuing 

absence of a jury “affect[s] the entire conduct of the trial from 

beginning to end.” (Severson, supra, 37 Cal.App.5th at p. 950; see 

also Aulisio, supra, 230 Cal.App.4th at p. 1527.) And, although a 

court’s denial of a jury may occur for various reasons, the jury’s 

absence – for any reason – inevitably affects the entirety of the 

proceedings. As Mackovska correctly observed, “the consequence 

is the same in either instance: The court has wrongfully denied a 

party its constitutional right to a jury trial.” (40 Cal.App.5th at 

p. 16.) “The effects . . . are not susceptible to measurement” in 

either case, and “therefore defy analysis by harmless error 

standards.” (Kline, supra, 79 Cal.App.5th at p. 135.) As a result, 

“‘it cannot be fairly determined how a trial would have been 

resolved if the grave error had not occurred.’ [Citation.]” 

(Severson, at pp. 950-951.) 

Furthermore, applying a harmless-error analysis would 

require evaluating how a jury, sitting as trier of fact, might have 

weighed the evidence at trial differently from the trial court. 

Such an analysis presents “‘a speculative inquiry into what might 

have occurred in an alternate universe.’ [Citations.]” (Severson, 

supra, 37 Cal.App.5th at p. 951). That alternate universe, 

however, is one in which the jury was actually present during the 

trial, i.e. the right to a jury was secured. Evaluating the 

prejudicial effects of a jury’s absence – which would look to what 

might have happened if the jury were present – does not depend 
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on the reason for the jury’s absence. Indeed, no special 

clairvoyance would aid an appellate court in applying a harmless-

error analysis after a waiver, but elude it when a jury is denied in 

the first instance. Thus, no inherently logical relationship exists 

between the cause of the jury’s absence and the difficulties, if not 

impossibilities, a reviewing court would face in a harmless-error 

analysis.  

In short, ASCDC’s support of the TriCoast majority’s 

distinction between denial of a jury in the first instance and 

denial of relief from waiver is untethered to the doctrine of 

structural error.      

E. Requiring Litigants to Seek Pre-Trial Writ 

Relief Is an Improper Solution to the Limits of 

Traditional Harmless-Error Analysis. 

 According to ASCDC, the TriCoast majority correctly 

concluded, under Gann, supra, 231 Cal.App.3d 1698, and 

McIntosh v. Bowman (1984) 151 Cal.App.3d 357 (McIntosh), that 

actual prejudice must be shown on appeal because TriCoast did 

not pursue a writ before trial. (ACB 36.) The Gann and McIntosh 

courts’ rejection of per se reversal, however, is contrary to this 

Court’s authority.  

The Gann court recognized the limits of traditional 

harmless-error analysis, conceding “it is difficult to envision 

precisely how one shows prejudice from denial of a jury trial aside 
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from that inherent in deprivation of a constitutional right[.]” 

(Gann, supra, 231 Cal.App.3d at p. 1704.) Nevertheless, Gann 

relied on an anti-gamesmanship principle and concluded “the 

seldom articulated reason for allowing the trial court’s 

determination to stand is that a party should not be able to play 

‘Heads I win. Tails you lose’ by waiting until after judgment to 

seek review of the denial of relief from jury waiver.” (Ibid.) Based 

on a flawed interpretation of this coin-tossing metaphor, Gann 

said a “writ of mandate is the appropriate vehicle to secure a jury 

trial allegedly wrongfully withheld without the usual 

demonstration of prejudice or miscarriage of justice required to 

obtain a reversal after judgment.” (Ibid.) Similarly, McIntosh, 

observing the appellant had not filed a petition for writ of 

mandate, imposed an actual prejudice requirement. 

(McIntosh, supra, 151 Cal.App.3d at pp. 363-364.)  

Although Gann and McIntosh correctly identified 

gamesmanship as the analytical backdrop, their imposition of an 

actual prejudice requirement in the absence of a writ petition 

contradicts this Court’s authority. As this Court has explained, a 

litigant “‘play[s] “Heads I win, Tails you lose” with the trial 

court’” when it “proceed[s] to try the case before a judge without 

objecting to the absence of the jury[.]” (Taylor v. Union Pac. R. 

Corp. (1976) 16 Cal.3d 893, 900 (Taylor), italics added.) Thus, a 

litigant cannot remain silent and seek relief from a jury trial 

waiver for the first time on appeal after trying the case to the 
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court without success.4 (Mackovska, supra, 40 Cal.App.5th at 

p. 15, citing Taylor, at pp. 900-901; cf. Cadle Co. v. World Wide

Hospitality Furniture, Inc. (2006) 144 Cal.App.4th 504, 511

(Cadle) [after denial of jury trial, “[party] may not simply sit by in

silence, take his chances on a favorable judgment and then, after

an adverse judgment, complain on appeal”].) By demanding a

pre-trial writ petition to avoid an actual prejudice requirement on

appeal, Gann and McIntosh conflict with this Court’s more

general focus on a party’s silence in the face of a bench trial.5

4 ASCDC’s reliance on Byram (ACB 36) is misplaced. There 
the appellate court, in dicta, referenced the coin-tossing 
metaphor, but recognized litigants do not play “‘“Heads I win, 
Tails you lose” with the trial court’” if they “act[] promptly to 
secure a jury trial and the trial has not yet been held.” (Byram, 
supra, 74 Cal.App.3d at p. 653.) ASCDC misses the nuances of 
Byram, which follow this Court’s holding in Taylor. 
5 ASCDC also cites Beasley v. Wells Fargo Bank (1991) 
235 Cal.App.3d 1383, 1396 (Beasley), involving the trial court’s 
erroneous submission of the case to the jury. (ACB 40) Although 
Beasley parroted Gann and McIntosh’s errant notion that the 
question of prejudice arises when a litigant “omit[s] to seek 
immediate writ review,” it explained “none of these cases is really 
pertinent, as each involved the denial of a jury trial, whereas 
here we deal with the erroneous submission of an issue to the 
jury.” (Beasley, at pp. 1396-1398.) Although “[t]he per se rule . . . 
is based on the fact that the erroneous denial of a jury trial 
implicates an inviolate constitutional right,” the erroneous 
“submission of an issue to the jury is nothing more than a 
nonconstitutional procedural error.” (Id. at p. 1396.) Beasley, 
therefore, is inapposite here. 
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ASCDC nevertheless contends a writ petition is required, 

asserting, without citation, that TriCoast made a “strategic 

decision” not to pursue writ relief. (ACB 25.) Strategy might have 

played into Fonnegra’s waiver of the jury on the morning of the 

scheduled jury trial, a decision he made “over the weekend.” 

(2 RT 1.) But ASCDC pretends TriCoast’s objection to the jury’s 

absence, oral motion for relief (2 RT 1-2; CT 162), and later 

appeal from the judgment comprised a shrewd tactical plan. Such 

course of action, however, was the only viable one for TriCoast 

given Fonnegra’s last-minute waiver. It was “the morning of the 

first day of trial” and “[a]t that point there was no time to file a 

petition for writ of mandate.” (Mackovska, supra, 40 Cal.App.5th 

at pp. 15-16.) TriCoast’s pretrial objection and request for a jury 

demonstrate that TriCoast did not “simply sit by in silence, take 

[its] chances on a favorable judgment and then, after an adverse 

judgment, complain on appeal.” (Cadle, supra, 144 Cal.App.4th at 

p. 511.) 

Requiring an appellant to meet the “difficult, if not 

impossible,” task of showing actual prejudice in a judgment 

appeal “would essentially leave discretionary mandate review as 

the only practical remedy[.]” (Mackovska, supra, 40 Cal.App.5th 

at p. 16.) This is “hardly adequate protection for a constitutional 

right that is such “‘a basic and fundamental part of our system of 

jurisprudence [it] should be zealously guarded.”’ [Citations.]” 

(Ibid.)  
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For these reasons, Mackovska relied on this Court’s 

reasoning in Taylor for the proposition that “improper 

gamesmanship arises when a party loses a case after proceeding 

with a court trial without objecting to the absence of a jury and 

then complains the case was erroneously tried to the court.” 

(Mackovska, supra, 40 Cal.App.5th at p. 15, italics added.) But, 

when a “party makes a timely request for relief from a jury trial 

waiver and neither the other party nor the court would suffer 

prejudice as a result of that request, the concerns [about 

improper gamesmanship] . . . do not exist.” (Ibid.) Thus, “[a]s in 

cases considered on a petition for writ of mandate . . . appellants 

need not show actual prejudice resulting from a trial by the court 

rather than a jury.” (Id. at p. 13.) A litigant may “challenge the 

constitutional violation (however it occurred) by writ of mandate 

or by appeal. Where the aggrieved party has not attempted to 

game the system by failing to object to a trial by the court, there 

is no reason to apply a stricter standard on appeal.” (Id. at p. 16.) 

In short, ASCDC’s defense of the TriCoast majority’s actual 

prejudice requirement does not withstand scrutiny under this 

Court’s authority or the practicalities of litigation. 
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II. RELIEF FROM A JURY TRIAL WAIVER MUST BE 

GRANTED ABSENT PREJUDICE TO THE 

OPPOSING PARTY OR THE COURT. 

A. ASCDC’s Myopic Statutory Reading Overlooks 

the Legislature’s Acceptance of Judicial 

Decisions Requiring a Showing of Prejudice. 

1. ASCDC’s plain language argument 

contradicts established authority. 

ASCDC contends that a requirement to grant relief from a 

jury trial waiver in the absence of prejudice to the opposing party 

or the court “is not contained in the plain language” of section 

631, which “gives the trial court discretion to grant or deny relief 

from waiver, without any showing of prejudice.” (ACB 15, 22.) 

ASCDC copies the TriCoast majority’s statement that “the plain 

language of the statute makes the granting of such relief within 

the trial court’s discretion.” (TriCoast, supra, 74 Cal.App.5th at 

p. 250.) ASCDC weds its argument to the text of section 631, 

urging this Court to “[n]ote the absence of the word ‘prejudice’ in 

subdivision (g)” and conclude the lack of an express reference 

must mean the Legislature intended no prejudice requirement. 

(ACB 15, 23.) ASCDC is mistaken. Its textual argument is 

incorrect given the established body of case law interpreting 



 29 

section 631 and the Legislature’s evident acquiescence to those 

judicial decisions.  

“‘The denial of a jury trial after waiver where no prejudice 

is shown to the other party or to the court is prejudicial.’ 

[Citation.]” (Simmons, supra, 123 Cal.App.3d at pp. 838-839; see 

also Bishop, supra, 101 Cal.App.3d at p. 825; Byram, supra, 

74 Cal.App.3d at p. 654.) For this reason, “a motion to be relieved 

of a jury waiver should be granted unless, and except, where 

granting such a motion would work serious hardship to the 

objecting party.” (Boal, supra, 165 Cal.App.3d at p. 809, italics 

added.)  

In contradiction to this case law, the TriCoast majority 

erroneously relegated “[p]rejudice to the parties [a]s just one of 

several factors” open for consideration in the exercise of 

discretion on a motion for relief from a jury trial waiver. 

(TriCoast, supra, 74 Cal.App.5th at p. 250.) In so doing, the 

TriCoast majority misunderstood and misapplied Gann. Gann 

commented that “a court does not abuse its discretion where any 

reasonable factors supporting denial of relief can be found even if 

a reviewing court, as a question of first impression, might take a 

different view.” (Gann, supra, 231 Cal.App.3d at p. 1704.) Gann 

did not define reasonableness, but observed that “the trial court 

may consider delay in rescheduling jury trial, lack of funds, 

timeliness of the request and prejudice to the litigants.” (Ibid.) 



 30 

Notably, each of those factors bears directly on potential 

prejudice to the opposing party or the court. 

Seizing on this imprecise language from Gann, the 

TriCoast majority stated that prejudice “is just one of several 

factors the trial court may consider. . . .” (TriCoast, supra, 

74 Cal.App.5th at p. 250.) The TriCoast majority, however, 

ignored that Gann called for a prejudice analysis by recognizing 

that, “given the public policy favoring trial by jury, the trial court 

should grant a motion to be relieved of a jury waiver ‘unless, and 

except, where granting such a motion would work serious 

hardship to the objecting party.’ [Citation.]” (Gann, supra, 

231 Cal.App.3d at pp. 1703-1704, italics added.) Gann therefore 

linked the timing of the request for relief to a prejudice analysis. 

(Id. at pp. 1704-1705 [opposing parties “alleged prejudice” 

because “to grant relief within five days of trial would work a 

hardship in their trial preparation”].) Consequently, the factors 

listed in Gann are not isolated but rather part of the hallmark 

inquiry of prejudice.   

Similarly, in March v. Pettis (1977) 66 Cal.App.3d 473, 477, 

480 (March), the appellate court concluded that “relief [from an 

affirmative jury trial waiver] will be denied where the only 

reason for the demand appears to be the party’s change of mind 

or where a demand for a jury is being used as a ‘pretext to obtain 

continuances and thus trifle with justice.’ [Citations.]” The March 

court found no abuse of discretion in the denial of relief due to 
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“disadvantage to the[] defendants.” (Id. at p. 480.) Though not 

described as prejudice, March shows a wariness of tactics that 

disadvantage the opposing party or the court.  

By contrast, here, Fonnegra did not show prejudice 

(2 RT 1-2), and the TriCoast majority disregarded that failing. 

(TriCoast, supra, 74 Cal.App.5th at pp. 249-250.) In fact, 

Fonnegra would not have been prejudiced by a jury trial because 

the parties had prepared for one and he announced his waiver on 

the morning the matter was called for a jury trial. (2 RT 1-2; 

CT 96, 161-162.) The TriCoast majority thus erred by relying 

merely on the timing of the request for relief from waiver on the 

day of trial, despite the absence of prejudice to Fonnegra, and 

disregarding Fonnegra’s own waiver after the trial court had 

called the matter for a jury trial. 

2. The statutory grant of discretion to the 

trial court is virtually unchanged.  

Section 631 was first amended in 1933 to provide the trial 

court with discretion to grant relief from a jury trial waiver. 

(Stats. 1933, ch. 744, § 104, pp. 1875-1876; Byram, supra, 

73 Cal.App.3d at p. 651.) After listing seven ways to waive a jury 

trial, the 1933 statute provided that “[t]he court may, in its 

discretion upon such terms as may be just, allow a trial by jury to 

be had although there has been a waiver of such a trial.” 

(Stats. 1933, ch. 744, § 104, pp. 1875-1876.) 
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In 1988, the Legislature repealed and reenacted section 

631. (Stats. 1988, ch. 10, §§ 2, 3, pp. 38-39.) Prior to the repeal, 

section 631 had been amended to contain the aforementioned 

grant of discretion in two places. (Stats. 1987, ch. 1493, § 1.5, 

pp. 5673-5674.) Under subdivision (4), a party could waive a jury 

trial by failing to request one. If one party failed to request a jury 

and, before trial, another party who had requested a jury later 

waived it, the clerk was to give 10 days’ notice of that waiver, 

allowing the adverse parties five days to demand a jury. (Ibid.) 

This afforded an opportunity to “pick up” the jury before trial. 

(Ibid.) Further, “[r]egardless of anything contained in the 

foregoing to the contrary, the court may in its discretion, upon 

such terms as may be just, allow a trial by jury to be had, 

although there has been a waiver of such a trial.” (Ibid.) 

Similarly, under subdivision (8), if a “party who has demanded 

trial by jury . . . waives such trial . . .” after trial has commenced, 

the other parties waive a jury trial by failing to immediately 

request one or pay the necessary fees. (Ibid.) And “[t]he court 

may, in its discretion upon such terms as may be just, allow a 

trial by jury to be had although there has been a waiver of such a 

trial.” (Ibid.)  

The Legislature altered section 631’s structure when it 

repealed and reenacted the statute in 1988, but kept intact the 

grant of discretion to the trial court to hold a jury trial 

notwithstanding a waiver. (Stats. 1988, ch. 10, § 3, pp. 38-39.) 
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Under the 1988 version, the right to “pick up” the jury before 

trial and after notice of another party’s waiver was in subdivision 

(b).6 (Ibid.) And subdivision (c) provided that, after trial has 

commenced, a party waives a jury trial by failing to immediately 

request one or pay the necessary fees after another “party who 

has demanded trial by jury . . . waives such trial . . . .” (Ibid.)  

The Legislature also consolidated the grant of discretion to 

the trial court in a single provision at the end of section 631, 

providing in subdivision (d), “[t]he court may, in its discretion 

upon just terms, allow a trial by jury although there may have 

been a waiver of a trial by jury.” (Stats. 1988, ch. 10, § 3, pp. 38-

39.) Though slightly reworded, this language was substantively 

equivalent to the Legislature’s 1933 initial grant of discretion to 

the trial court to hold a jury trial notwithstanding a waiver. 

(Stats. 1933, ch. 744, § 104, pp. 1875-1876.) The same provision is 

now in the current form of section 631 at subdivision (g). Thus, 

the Legislature has not changed the substance of the relief-from-

waiver provision over the last century. 

 
6  Subdivision (b) included the five-day period in which 
adverse parties could demand a jury after receiving notice of 
another party’s waiver, but eliminated the requirement for the 
clerk to give adverse parties 10 days’ notice of that waiver. 
(Stats. 1988, ch. 10, § 3, pp. 38-39.) 
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3. The Legislature has accepted numerous 

judicial decisions requiring a showing of 

prejudice to deny relief from waiver. 

ASCDC fails to appreciate the consistency of the relief-

from-waiver provision, all while numerous courts over decades 

have held that “‘[t]he denial of a jury trial after waiver where no 

prejudice is shown to the other party or to the court is 

prejudicial.’ [Citations.]” (Simmons, supra, 123 Cal.App.3d at 

pp. 838-839; see also Bishop, supra, 101 Cal.App.3d at p. 825; 

Byram, supra, 74 Cal.App.3d at p. 654.) Likewise, “a motion to be 

relieved of a jury waiver should be granted unless, and except, 

where granting such a motion would work serious hardship to the 

objecting party.” (Boal, supra, 165 Cal.App.3d at p. 809, italics 

added.)  

Notably, Boal, Simmons, Bishop, and Byram were decided 

before the Legislature repealed and reenacted section 631 in 

1988. “[W]hen the Legislature amends a statute without altering 

portions of the provision that have previously been judicially 

construed, the Legislature is presumed to have been aware of and 

to have acquiesced in the previous judicial construction.” 

(Marina Point, Ltd. v. Wolfson (1982) 30 Cal.3d 721, 734; see also 

Therolf v. Superior Court of Madera County (2022) 

80 Cal.App.5th 308, 335 [similar].) Likewise, “when the 

Legislature reenacts [a] statute without changing the 
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interpretation given to the statute by the courts, the Legislature 

is presumed to have been aware of, and acquiesced in, the courts’ 

construction of that statute.” (Gutierrez v. Carmax Auto 

Superstores California (2018) 19 Cal.App.5th 1234, 1254, italics 

added.) In reenacting section 631, the Legislature replicated the 

grant of discretion with language equivalent to that used in 1933 

(Stats. 1933, ch. 744, § 104, pp. 1875-1876), but did not 

disapprove the well-established requirement of prejudice to the 

opposing party or the court before denial of relief from a jury trial 

waiver. (Stats. 1988, ch. 10, § 3, pp. 38-39.) 

Even after the Legislature reenacted section 631 in 1988, 

appellate courts affirmed the “‘crucial focus is whether any 

prejudice will be suffered by any party or the court if a motion for 

relief from waiver is granted. [Citation.] A trial court abuses its 

discretion as a matter of law when “. . . relief has been denied 

where there has been no prejudice to the other party or to the 

court from an inadvertent waiver. [Citations.]” [Citations.]’ 

[Citation.]” (Tesoro, supra, 200 Cal.App.4th at p. 638; see also 

Wharton, supra, 231 Cal.App.3d at p. 104.) Indeed, “the trial 

court should grant a motion to be relieved of a jury waiver 

‘unless, and except, where granting such a motion would work 

serious hardship to the objecting party.’ [Citation.]” (Gann, supra, 

231 Cal.App.3d at p. 1703; see also Mackovska, supra, 40 

Cal.App.5th at p. 10.) These authorities, reflecting decades of 

case law, demonstrate that, despite ASCDC’s quip that TriCoast 
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“relies primarily on Mackovska” (ACB 26), Mackovska is not an 

outlier. Instead, “it is well established in cases involving failure 

to make a request or post fees that there must be prejudice to the 

party opposing jury trial.” (Johnson-Stovall v. Superior Court 

(1993) 17 Cal.App.4th 808, 810.)  

Moreover, since reenacting section 631 in 1988, the 

Legislature has amended the statute numerous times, but has 

not disapproved the aforementioned authorities. (See Stats. 2000, 

ch. 127, § 2, at p. 1734; Stats. 2002, ch. 806, § 15, p. 5416;  Stats. 

2012, ch. 41, § 3, pp. 12-13; Stats. 2012, ch. 342, § 1, at pp. 2-3.) 

“[T]he Legislature is presumed to be aware of existing judicial 

interpretations when it amends a statute” and “if the Legislature 

intended to overrule the existing judicial interpretation . . . it 

would have done so explicitly.” (In re Joseph T., Jr. (2008) 

163 Cal.App.4th 787, 795-796.) Accordingly, ASCDC’s 

observation that “all but one of the cases cited by Mackovska 

predate the 2002 and 2012 legislative changes to section 631” 

(ACB 27) serves only to demonstrate that the Legislature could 

have adopted the rule advanced by ASCDC, yet declined to do 

so.7  

 
7  In claiming TriCoast is “read[ing] a prejudice requirement 
into the statute” (ACB 22), ASCDC overlooks that appellate 
courts similarly have interpreted statutes in other contexts. For 
instance, appellate courts have relied on prejudice to other 
parties to deny statutory intervention even though the word 
prejudice does not appear in section 387. (See, e.g., Crestwood 



37 

4. ASCDC cannot discredit the prejudice

requirement through obfuscation.

ASCDC attempts to further discredit Mackovska by 

claiming that “each of the cases” cited therein involved “no 

demonstrated prejudice to the opposing party.”8 (ACB 26.) 

ASCDC’s discussion of the cases in Mackovska (see ACB 26-29) 

obscures rather than illuminates. That is because ASCDC omits 

Boal, supra, 165 Cal.App.3d 806, and hardly mentions Gann, 

supra, 231 Cal.App.3d 1698, which Mackovska explained show 

that “[t]he trial court should grant a motion for relief of a jury 

waiver ‘unless, and except, where granting such a motion would 

work serious hardship to the objecting party.’ [Citations.]” 

(Mackovska, supra, 40 Cal.App.5th at p. 10.) ASCDC also fails to 

Behavioral Health, Inc. v. Lacy (2021) 70 Cal.App.5th 560, 574; 
Truck Ins. Exchange v. Superior Court (Transco Syndicate No. 1) 
(1997) 60 Cal.App.4th 342, 351.) Similarly, numerous “factors . . .  
must be weighed by the court” on a motion to dismiss for absence 
of a convenient forum, even though such factors are not listed in 
section 410.30. (See, e.g., Jagger v. Superior Court (1979) 96 
Cal.App.3d 579, 586; International Harvester Company v. 
Superior Court (1979) 95 Cal.App.3d 652, 656.)  
8 Far from being a reason to distinguish Mackovska, the 
absence of “demonstrated prejudice” to Fonnegra here is a critical 
parallel with Mackovska as well as the authorities cited by it. 
(TriCoast, supra, 74 Cal.App.5th at p. 254 (dis. opn. of Ashmann-
Gerst, J.) [“Simply put, Fonnegra has not demonstrated any 
prejudice to him had a jury trial been held”].) 
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discuss Simmons, supra, 123 Cal.App.3d 833, and Bishop, supra, 

101 Cal.App.3d 821, which Mackovska cited for the proposition 

that denial of a jury trial after waiver when no prejudice is shown 

to the opposing party or to the court is prejudicial. (Mackovska, at 

p. 13.) 

ASCDC also states, without support, that the “other cases” 

TriCoast cites “do not involve a situation where one party . . . 

knowingly elected not to post jury fees or request a jury until the 

morning of trial.” (ACB 28.) ASCDC asserts, absent citation, that 

“TriCoast’s request for a jury on the first day of trial appeared to 

be based on ‘the party’s change of mind’ and to be impermissible 

gamesmanship.” (ACB 33.) ASCDC cites only the TriCoast 

majority opinion to support its contention that TriCoast’s waiver 

was part of a deliberate plan to have a jury trial without paying 

the fees. (See ACB 28.)  

Not even the TriCoast majority opinion, however, supports 

ASCDC’s argument. The TriCoast majority found TriCoast’s 

waiver “was intentional, not the result of any misreading of the 

statute or court rules.” (TriCoast, supra, 74 Cal.App.5th at 

p. 250.) This conclusion cannot be reconciled with TriCoast’s 

explanation, as noted by the majority, that TriCoast “relied on 

Fonnegra’s jury demand and posting of jury fees.” (Id. at p. 248.) 

The TriCoast majority wrongly dismissed TriCoast’s averment of 

a mistake, stating TriCoast’s explanation that it was “duped into 

believing that a jury trial would occur . . . ignores the statutory 
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requirement that TriCoast, and not Fonnegra, timely pay the 

$150 jury fee.” (Id. at p. 250.) The TriCoast majority, therefore, 

penalized TriCoast for unintentionally failing to make a 

necessary payment, while paradoxically deeming the waiver 

intentional. (Ibid.) Such penalty was improper. 

In any event, this Court need not endorse an artificial 

distinction between deliberate and inadvertent waivers. 

According to ASCDC, TriCoast relies solely on Duran v. Pickwick 

Stages System (1934) 140 Cal.App. 103 (Duran) to show “there is 

no distinction between intentional and unintentional waivers of a 

jury[.]” (ACB 27.) TriCoast actually cited Duran for the 

proposition that the purpose of section 631 is to “grant the parties 

the right to waive a jury trial and not to impose conditions 

constituting an irrevocable waiver” (Duran, at p. 109; see RBOM 

17), and ASCDC uses Duran for the same purpose (ACB 15). 

Regardless, ASCDC omits TriCoast’s discussion of Bishop, supra, 

101 Cal.App.3d 821. (See RBOM 16, 32.)  

In Bishop, the appellants “filed an at-issue memorandum 

. . . in which they answered ‘no’ to the question of whether a jury 

trial was requested.” (Bishop, supra, 101 Cal.App.3d at p. 823.) 

The respondent, however, requested a jury trial in his own filing. 

(Ibid.) Like Fonnegra, the respondent waived the jury on the day 

of trial. (Ibid.) Like TriCoast, the appellants “immediately 

requested” a jury trial, but the trial court declined and ultimately 

found for the respondent. (Ibid.)  
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The appellate court concluded the denial of relief was an 

abuse of discretion because “[t]he trial by jury had been 

scheduled for the day that respondent made known his waiver of 

trial by jury, so there was no possibility of delay from 

rescheduling. Appellants offered to tender payment for jury fees, 

thereby eliminating any problem concerning lack of funds. The 

timeliness of appellants’ request to withdraw his waiver was 

immediate, prior to the commencement of trial.” (Bishop, supra, 

101 Cal.App.3d at p. 824.) And, like Fonnegra, the “respondent 

failed to articulate any . . . prejudice” as “no reasonable 

justification for denial of the jury trial request appear[ed] from 

the record.” (Ibid.) Bishop’s holding in the context of an express 

waiver, which did not occur here, underscores the lack of 

distinction between deliberate and inadvertent waivers. (Id. at 

pp. 824-825.) ASCDC’s urging of such a distinction, but failure to 

address Bishop and its similar yet more extreme facts than those 

here, demonstrates the fallacy in its distinction.9   

 
9  ASCDC’s distinction between advertent and inadvertent 
waivers also is contrary to the statutory structure. Under section 
631, a jury trial “may only be waived” in one of six enumerated 
ways. (§ 631 subds. (a) & (f); Grafton Partners v. Superior Court 
(2005) 36 Cal.4th 944, 956 (Grafton Partners) [waiver of jury is 
“permitted only as prescribed by statute”].) Four of the six ways 
are omissions – which can be either inadvertent or intentional – 
including the failure to appear at trial, announce a jury is 
required, post a jury deposit, or post daily jury fees. (§ 631, subd. 
(f)(1), (4), (5) & (6).) The other two ways are written and oral 
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In sum, ASCDC’s reliance on the absence of the word 

“prejudice” in section 631 ignores the case law long recognizing a 

prejudice requirement and the Legislature’s implicit acceptance 

of the decades of opinions. Those authorities do not deny the trial 

court’s discretion, but define its outer limits and guide the 

analysis, allowing for consideration of the factual peculiarities of 

a given case with the “crucial focus” on whether granting relief 

from waiver would prejudice the opposing party or the court. 

(Tesoro, supra, 200 Cal.App.4th at p. 638; Wharton, supra, 

231 Cal.App.3d at p. 104.) Here, the TriCoast majority wrongly 

endorsed the trial court’s failure to analyze – let alone decide – 

whether Fonnegra or the court would have suffered prejudice 

from granting relief to TriCoast. (2 RT 1-2; TriCoast, supra, 

74 Cal.App.5th at pp. 248-250.)  

 
consent, which by definition must be intentional. (Id. at subd. 
(f)(2) & (3).) Section 631 thus does not distinguish between 
inadvertent and intentional waivers.  
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B. Legislative History Does Not Indicate an Intent 

to Discourage or Prohibit Relief From a Jury 

Trial Waiver As Requested Here. 

1. The Legislature addressed gamesmanship 

in the depositing of fees. 

ASCDC next argues that section 631’s legislative history 

supports the TriCoast majority opinion by reflecting the 

Legislature’s “deliberate decision” to make it “more difficult for 

parties like TriCoast” to obtain relief from waiver. (ACB 13.) 

According to ASCDC, the Legislature’s 2002 amendments to 

section 631 were “designed to reduce or eliminate gamesmanship” 

in the depositing of jury fees. (ACB 24.) ASCDC’s reliance on the 

legislative history does not advance its position, but rather  

supports TriCoast’s arguments.  

Section 631, subdivision (g), provides “[t]he court may, in 

its discretion upon just terms, allow a trial by jury although there 

may have been a waiver of a trial by jury.” The prior 1988 version 

of section 631 contained an identical provision, as well as a 

separate provision permitting parties to “pick-up” the jury before 

trial after an adverse party’s waiver. (Former § 631, subds. (b) & 

(d); Stats. 1988, ch. 10, § 3, pp. 38-39.) That “pick up” provision 

granted litigants five days after notice of an adverse party’s 

waiver to serve a jury trial demand and deposit any fees due, 

thereby “picking up” the jury. (Ibid.) Thus, the 1988 statute both 
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(1) gave the trial court the ability to grant relief from waiver 

“in its discretion upon just terms” and (2) separately afforded 

litigants an unfettered right to “pick up” the jury within five days 

after an adverse party’s waiver. (Ibid.)  

The Legislature found the pick-up provision “result[ed] in 

gamesmanship over the deposit of fees thereby creating problems 

with respect to jury waiver.” (Assem. Com. on Judiciary, Analysis 

of Assem. Bill No. 3027 (2001–2002 Reg. Sess.) as amended Apr. 

18, 2002, p. 2.) The Legislature’s concern about gamesmanship 

was two-fold. “First, a party can presently rely on another party 

to deposit fees and, if that other party fails to do so, it may 

preserve its right to a jury trial by later depositing its own fees. 

As a result, a party sometimes engages in a game of wait-and-

see.” (Ibid.) Second, “a party may make an advance deposit of 

jury fees and then waive the jury on the first day of trial. The 

other party or parties may then be faced with paying the jury fees 

at the last minute or proceeding to trial without a jury after 

having prepared for a jury trial.” (Ibid.) 

In 2002, the Legislature made three substantive changes to 

section 631 to “reduce[] the risk of party ‘gamesmanship’ in the 

jury fees deposit areas by requiring all parties demanding a jury 

to deposit advance jury fees at the same time.” (Assem. Com. on 

Judiciary, Analysis of Assem. Bill No. 3027 (2001–2002 Reg. 

Sess.) as amended Apr. 18, 2002, p. 1.) First, the Legislature 

“require[d] all parties demanding a jury to deposit jury fees at 
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least 25 days before trial, thereby reducing or eliminating 

gamesmanship” in the deposit of jury fees. (Assem. Com. on 

Judiciary, Analysis of Assem. Bill No. 3027 (2001–2002 Reg. 

Sess.) as amended Apr. 18, 2002, p. 2; Stats. 2002, ch. 806, § 15, 

p. 5146.) Next, it eliminated the “pick-up” provision. (Stats. 2002, 

ch. 806, § 15, p. 5146.) Last, the Legislature added the current 

form of subdivision (a), memorializing the constitutional right to 

a jury trial “shall be preserved to the parties inviolate” and the 

right to a jury “may only be waived” in the six ways enumerated 

in section 631. (Ibid.) Through these amendments, the 

Legislature kept intact the trial court’s discretion to grant relief 

from waiver.  

In 2012, the Legislature again amended section 631 to 

require the $150 advance jury deposit be paid “on or before the 

initial case management conference” instead of 25 days before 

trial. (Former § 631, subd. (c); Stats. 2012, ch. 41, § 3, p. 12.) The 

Legislature also amended the statute to require at least one party 

on each side of a case, but not all parties, to pay the advance jury 

deposit. (Former § 631, subd. (b); Stats. 2012, ch. 342, § 1, p. 2.) 

Finally, the Legislature explained the $150 advance jury deposit 

is intended to “offset the costs to the state of providing juries in 

civil cases.” (Ibid.) Again, the trial court’s discretion to grant 

relief from waiver remained constant.  
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2. The Legislature did not intend to prevent  

relief from waiver absent prejudice to the 

opposing party or the court. 

 ASCDC contends the Legislature’s 2002 amendments 

“removed the former right to ‘pick up’ a jury from the statute to 

prevent parties from adopting a wait-and-see attitude or 

engaging in gamesmanship.” (ACB 25.) This reflects, says 

ASCDC, a legislative desire to “prevent gamesmanship and to 

ensure all fees are properly paid.” (Ibid.)  

Even if ASCDC’s general statements about the 

Legislature’s intent in 2002 are correct, its conclusion that such 

intent impacts this case is faulty. Contrary to ASCDC’s 

contention, the legislative history does not indicate the current 

version of section 631 was written “to avoid the last minute 

demand for a jury trial like the one made by TriCoast in this 

case.” (ACB 13) The Legislature’s elimination of a litigant’s 

unfettered right to “pick up” the jury was accompanied by a 

concurrent decision not to alter the scope of the trial court’s 

authority to relieve a party from its waiver “in its discretion upon 

just terms.” (Stats. 2002, ch. 806, § 15, p. 5146; see § 631, subd. 

(g).) Thus, elimination of an absolute right to “pick up” the jury 

does not signal legislative disapproval of any and all requests for 

a jury made on the eve of trial. Rather, the Legislature intended 

trial courts to weigh such requests against any prejudice to the 
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opposing party or the court. In effect, the Legislature converted 

the unfettered right to “pick up” the jury before trial into one that 

is limited by considerations of prejudice to the opposing party or 

the court.     

Moreover, even if the Legislature sought to reduce 

gamesmanship in the posting of fees, it did not suggest an intent 

to abandon the well-established principle that “the trial court 

should grant a motion to be relieved of a jury waiver ‘unless, and 

except, where granting such a motion would work serious 

hardship to the objecting party.’ [Citations.]” (Mackovska, supra, 

40 Cal.App.5th at p. 10; see also Gann, supra, 231 Cal.App.3d at 

pp. 1703-1704; Boal, supra, 165 Cal.App.3d at p. 809.) Indeed, 

many of the Legislature’s concerns with gamesmanship speak 

more to Fonnegra’s conduct in waiving a jury on the morning of 

the scheduled jury trial rather than TriCoast’s actions. Although 

the Legislature did not use the word prejudice, its concerns with 

gamesmanship relate to prejudice to the opposing party or court 

from a grant of relief from a jury trial waiver.  

First, the Legislature sought to reduce the hardship on 

parties with respect to their trial preparation, noting that 

oftentimes “the parties themselves are unclear whether there will 

actually be a jury trial” and last-minute changes can adversely 

“affect their trial preparation.” (Assem. Com. on Judiciary, 

Analysis of Assem. Bill No. 3027 (2001–2002 Reg. Sess.) as 

amended Apr. 18, 2002, p. 2.) That uncertainty occurred here. 
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In the two years leading up to trial, the trial court encouraged 

Fonnegra to waive the jury, but he was unwilling to do so.10 

(CT 161.) TriCoast thus prepared for a jury trial, tailoring its 

opening statements, exhibits, and witnesses for a jury trial. 

(Ibid.) When the matter was called, TriCoast’s counsel “placed its 

four sets of exhibit books, placed the projector for the jury to 

follow the exhibits, and reviewed voir dire and opening statement 

written for the jury.” (Ibid.) For this reason, TriCoast was 

adversely affected by Fonnegra’s last-minute decision to waive 

the jury and explained that it had “prepared for a jury trial.” 

(2 RT 2; CT 161.)  

Once TriCoast sought relief from waiver, the trial court 

should have considered the “timeliness of [TriCoast’s] request 

and prejudice to the litigants.” (Gann, supra, 231 Cal.App.3d at 

p. 1704; see also McIntosh, supra, 151 Cal.App.3d at p. 363; 

March v. Pettis (1977) 66 Cal.App.3d 473, 477, 480 (March).) 

Instead, the trial court dismissed TriCoast’s request as untimely 

 
10  On TriCoast’s motion for new trial, the trial court disputed 
that it had encouraged Fonnegra’s waiver, maintaining it denied 
TriCoast’s jury trial request because TriCoast had not posted the 
fees and ignoring TriCoast’s immediate offer to do so before trial. 
(4 RT 605-605.) In any event, the numerous references to a jury 
trial in the trial court’s docket demonstrate the parties and the 
court expected one for four years, because of Fonnegra’s jury 
demand. (CT 4-20.) Even on the second day of trial, Fonnegra’s 
counsel candidly stated “[t]his case was, for all intents and 
purposes, until Monday a jury trial.” (3 RT 302.)  
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(2 RT 2; CT 162), which the TriCoast majority accepted on 

appeal. (TriCoast, supra, 74 Cal.App.5th at pp. 248-249.) As a 

result, TriCoast was “faced with . . . proceeding to trial without a 

jury after having prepared for a jury trial[,]” a predicament the 

Legislature had tried to avoid. (Assem. Com. on Judiciary, 

Analysis of Assem. Bill No. 3027 (2001–2002 Reg. Sess.) as 

amended Apr. 18, 2002, p. 2.)  

Second, the Legislature sought to reduce hardship on the 

trial court from last-minute changes to the trial plan and 

schedule. The Legislature observed that, even on the eve of trial, 

“the court may not know whether a trial will by a jury.” (Assem. 

Com. on Judiciary, Analysis of Assem. Bill No. 3027 (2001–2002 

Reg. Sess.) as amended Apr. 18, 2002, p. 2.) The consequent 

“uncertainty can result in calendar management problems, 

delays of trials, and pretrial litigation over whether a jury has 

been waived.” (Ibid.) Given this legislative concern, “[i]n 

exercising its discretion, the trial court may consider delay in 

rescheduling jury trial . . . .” (Gann, supra, 231 Cal.App.3d at 

p. 1704; see also McIntosh, supra, 151 Cal.App.3d at p. 363; 

March, supra, 66 Cal.App.3d at p. 480.) But, although ASCDC 

claims the Legislature amended section 631 to “discourage last 

minute requests for jury trials” (ACB 15), here, Fonnegra’s 

decision to waive the jury on the morning of trial – not TriCoast’s 

request for relief – altered the trial plan at the final hour.  
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Indeed, Fonnegra – just as the matter was called for a jury 

trial – announced that he had decided to waive the jury “over the 

weekend.” (2 RT 1.) As Justice Ashmann-Gerst explained in 

dissent, “the trial court was prepared to start a jury trial that 

morning. In fact, the trial court’s minute order identifies the 

‘NATURE OF PROCEEDINGS’ as a ‘JURY TRIAL.’” (TriCoast, 

supra, 74 Cal.App.5th at p. 254 (dis. opn. of Ashmann-Gerst, J.).) 

“And, the first step the trial court took was to call the matter for 

a jury trial. Thus, the more likely inference is that up until the 

moment Fonnegra waived a jury trial, which occurred after the 

matter was called, even the trial court was prepared for a jury 

trial.” (Ibid.)  

Third, the express purpose of the $150 advance jury deposit 

is to “offset the costs to the state of providing juries in civil cases.” 

(§ 631, subd. (b).) Thus, “[i]n exercising its discretion, the trial 

court may consider . . . lack of funds.” (Gann, supra, 231 

Cal.App.3d at p. 1704; see also McIntosh, supra, 151 Cal.App.3d 

at p. 363; March, supra, 66 Cal.App.3d at p. 480.)  

Here, TriCoast offered to post the fees immediately after 

Fonnegra waived the jury on the morning of trial. (2 RT 1; 

CT 162.) No risk, therefore, existed of prejudice to the court – or 

the state – from nonpayment. The trial court, however, rejected 

TriCoast’s offer to post fees, stating “[w]hen the fees haven’t been 

paid, and you haven’t paid them, the party that did pay them has 

waived the jury trial, so that’s it.” (2 RT 2; see also 4 RT 604-605.) 



 50 

But failure to pay the advance deposit should not be cause to 

penalize a party who is ready to rectify a missed payment unless 

some adverse consequence would befall the opposing party or 

court. Such a punitive rule has no place here given the 

constitutional right to a jury trial. (See Grafton Partners, supra, 

36 Cal.4th at p. 956 [“right to trial by jury is so important that it 

must be ‘zealously guarded’”]; Monster, supra, 12 Cal.App.5th at 

p. 1225 [“‘jury as a fact-finding body occupies so firm and 

important a place in our system of jurisprudence that any 

interference with its function in this respect must be examined 

with the utmost care’”].) 

Indeed, ASCDC ignores the record in suggesting TriCoast 

adopted a “wait-and-see approach” as to its deposit of jury fees.  

(ACB 19, 24-25.) It also fails to recognize the trial court’s denial 

of relief to TriCoast allows the gamesmanship concerning to the 

Legislature to flourish at the expense of TriCoast’s constitutional 

jury trial right. As Justice Ashmann-Gerst explained in dissent, 

“[u]p until the morning of trial, it appeared that the matter was 

going to proceed by jury. Thus, TriCoast expended considerable 

resources preparing for that jury trial. Only after the matter was 

called, did Fonnegra waive a jury and move to proceed by way of 

bench trial. And when the trial court indicated its inclination to 

grant Fonnegra’s motion, TriCoast objected and offered to pay 

jury fees that day. Based on these facts, ‘[t]here is no suggestion 

in the record [that TriCoast] was playing games with [its] right to 
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a jury trial, and [Fonnegra] does not argue [that it] was.’ 

[Citation.]” (TriCoast, supra, 74 Cal.App.5th at pp. 254-255 

(dis. opn. of Ashmann-Gerst, J.).) And, contrary to ASCDC’s 

arguments, the legislative history of section 631 is devoid of “an 

affirmative intent to make relief from waiver more difficult in 

these situations.” (ACB 28.) 

At bottom, ASCDC’s contention that TriCoast engaged in 

gamesmanship and took a “wait-and-see approach” is little more 

than a talismanic suggestion that TriCoast deliberately 

“gambled” with its right to a jury trial simply to save a $150 

deposit. (ACB 31.) Such stingy games of “wait-and-see” might 

have been concerning when litigants had an “absolute right to 

‘pick up’ the jury” under the prior version of section 631 

(ACB 13), and “if no other party has deposited fees, only then will 

a party do so.” (Assem. Com. on Judiciary, Analysis of Assem. 

Bill No. 3027 (2001–2002 Reg. Sess.) as amended Apr. 18, 2002, 

p. 2.) But no such concerns were at issue in this case under the 

current version of the statute. 

Here, TriCoast prepared for a jury trial because, in the two 

years leading up to trial, the trial court encouraged Fonnegra to 

waive the jury, but he was not “willing to do so.” (CT 161.) After 

“expend[ing] considerable resources preparing for that jury trial” 

(TriCoast, supra, 74 Cal.App.5th at pp. 254 (dis. opn. of 

Ashmann-Gerst, J.)), tailoring its opening statements, exhibits, 

and witnesses for a jury (CT 161), it would make no sense for 
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TriCoast to “gamble” the constitutional right to a jury only to 

save a mere $150. This reality belies ASCDC’s hollow suggestion 

that TriCoast “gambled that the defense would pay the fees” or 

“suddenly changed its mind.” (ACB 31.) Forcing TriCoast to 

“proceed[] to trial without a jury after having prepared for a jury 

trial” – as a result of Fonnegra’s waiver at the final hour – was 

the opposite of the Legislature’s intent. (Assem. Com. on 

Judiciary, Analysis of Assem. Bill No. 3027 (2001–2002 Reg. 

Sess.) as amended Apr. 18, 2002, p. 2.) Contrary to ASCDC’s 

urging, this Court should not sanction that result. 
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CONCLUSION 

For the reasons stated in this brief and TriCoast’s briefs on 

the merits, this Court should reverse the TriCoast majority’s 

opinion that (1) actual prejudice must be demonstrated on appeal 

to obtain reversal of a judgment when challenging the denial of 

relief from a jury trial waiver; and (2) prejudice to the opposing 

party or court is merely one factor that courts may consider in 

deciding whether to grant relief from a jury trial waiver. This 

Court should direct the Court of Appeal to reverse the judgment 

and remand the matter to the trial court for a jury trial.  
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 3. Of the Parties to Civil Actions


Chapter 7. Intervention (Refs & Annos)


West's Ann.Cal.C.C.P. § 387


§ 387. Intervention; procedure


Effective: January 1, 2018
Currentness


(a) For purposes of this section:


(1) “Defendant” includes a cross-defendant.


(2) “Plaintiff” includes a cross-complainant.


(b) An intervention takes place when a nonparty, deemed an intervenor, becomes a party to an action or proceeding between
other persons by doing any of the following:


(1) Joining a plaintiff in claiming what is sought by the complaint.


(2) Uniting with a defendant in resisting the claims of a plaintiff.


(3) Demanding anything adverse to both a plaintiff and a defendant.


(c) A nonparty shall petition the court for leave to intervene by noticed motion or ex parte application. The petition shall include a
copy of the proposed complaint in intervention or answer in intervention and set forth the grounds upon which intervention rests.


(d)(1) The court shall, upon timely application, permit a nonparty to intervene in the action or proceeding if either of the
following conditions is satisfied:


(A) A provision of law confers an unconditional right to intervene.


(B) The person seeking intervention claims an interest relating to the property or transaction that is the subject of the action and
that person is so situated that the disposition of the action may impair or impede that person's ability to protect that interest,
unless that person's interest is adequately represented by one or more of the existing parties.
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(2) The court may, upon timely application, permit a nonparty to intervene in the action or proceeding if the person has an
interest in the matter in litigation, or in the success of either of the parties, or an interest against both.


(e) If leave to intervene is granted by the court, the intervenor shall do both of the following:


(1) Separately file the complaint in intervention, answer in intervention, or both.


(2) Serve a copy of the order, or notice of the court's decision or order, granting leave to intervene and the pleadings in
intervention as follows:


(A) A party to the action or proceeding who has not yet appeared shall be served in the same manner for service of summons
pursuant to Article 3 (commencing with Section 415.10) of Chapter 4 of Title 5 of Part 2.


(B) A party who has appeared in the action or proceeding, whether represented by an attorney or not represented by an attorney,
shall be served in the same manner for service of summons pursuant to Article 3 (commencing with Section 415.10) of Chapter
4 of Title 5 of Part 2, or in the manner provided by Chapter 5 (commencing with Section 1010) of Title 14 of Part 2.


(f) Within 30 days after service of a complaint in intervention or answer in intervention, a party may move, demur, or otherwise
plead to the complaint in intervention or answer in intervention in the same manner as to an original complaint or answer.


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 296, § 44; Stats.1907, c. 371, p. 703, § 1; Stats.1969, c. 1611, p.
3379, § 5, operative July 1, 1970; Stats.1970, c. 484, p. 961, § 1; Stats.1977, c. 450, p. 1486, § 1; Stats.2017, c. 131 (A.B.1693),
§ 1, eff. Jan. 1, 2018.)


Editors' Notes


CODE COMMISSION NOTES


2022 Main Volume


The amendment [of 1907] consists in adding the words, “within ten days from the service thereof, if served within
the county wherein said action is pending, or within thirty days if served elsewhere,” thus removing any ambiguity
respecting the time within which the complaint in intervention must be answered.


Notes of Decisions (505)


West's Ann. Cal. C.C.P. § 387, CA CIV PRO § 387
Current with urgency legislation through Ch. 997 of 2022 Reg.Sess. Some statute sections may be more current, see credits
for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 5. Jurisdiction and Service of Process (Refs & Annos)


Chapter 1. Jurisdiction and Forum (Refs & Annos)
Article 2. Forum (Refs & Annos)


West's Ann.Cal.C.C.P. § 410.30


§ 410.30. Stay or dismissal of action; general appearance


Currentness


(a) When a court upon motion of a party or its own motion finds that in the interest of substantial justice an action should be
heard in a forum outside this state, the court shall stay or dismiss the action in whole or in part on any conditions that may be just.


(b) The provisions of Section 418.10 do not apply to a motion to stay or dismiss the action by a defendant who has made a
general appearance.


Credits
(Added by Stats.1969, c. 1610, p. 3363, § 3, operative July 1, 1970. Amended by Stats.1972, c. 601, § 1; Stats.1986, c. 968, §
4, eff. Sept. 22, 1986; Stats.1972, c. 601, § 1, operative Jan. 1, 1992.)


Editors' Notes


COMMENT--JUDICIAL COUNCIL


Section 410.30 gives statutory recognition to the doctrine of forum non conveniens, which authorizes a court to decline
to exercise its jurisdiction in appropriate instances on the ground that the plaintiff has unfairly or unreasonably invoked
the jurisdiction of an inconvenient forum.


Inconvenient Forum


The various bases of judicial jurisdiction recognized under the due process clauses of the Fifth and Fourteenth
Amendments to the United States Constitution establish the outermost limits beyond which a state court may not
exercise its judicial jurisdiction. Within those limits, the owner of a transitory cause of action will often have a wide
choice of forums in which to bring his action. Some of these forums may have little relation either to the parties
or to the cause of action and suit in them may increase greatly the burden to the defendant of making a defense.
Under the doctrine of inconvenient forum, a court, even though it has jurisdiction, will not entertain the suit if it
believes that the forum of filing is a seriously inconvenient forum for the trial of the action. But in such instances a
more appropriate forum must be available to the plaintiff. For illustrative cases, see Gulf Oil Corp. v. Gilbert (1947)
330 U.S. 501, 508, 67 S.Ct. 839, 842; Thomson v. Continental Ins. Co. (1967) 66 Cal.2d 738, 742, 59 Cal.Rptr.
101, 427 P.2d 765 (application of inconvenient forum doctrine is extremely limited where the plaintiff is a bona
fide resident of the forum state); Goodwine v. Superior Court (1965) 63 Cal.2d 481, 485, 47 Cal.Rptr. 201, 407
P.2d 1 (domicil of plaintiff in the state would ordinarily preclude granting a defendant's motion for dismissal); Price
v. Atchison, T. & S.F. Ry. Co. (1954) 42 Cal.2d 577, 583, 268 P.2d 457, 43 A.L.R.2d 756 (nonresident plaintiff).
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See also RESTATEMENT (SECOND), CONFLICT OF LAWS, § 84 (Proposed Official Draft, Part I, Ch. 4, 1967);
UNIFORM INTERSTATE AND INTERNATIONAL PROCEDURE ACT § 1.05; Wis.Stat.Ann. Tit. 25, § 262.19;
and Norwood v. Kirkpatrick (1955) 349 U.S. 29, 75 S.Ct. 544, 546, 99 L.Ed. 789 (broader discretion in federal courts
by reason of their statutory authority to transfer actions between federal courts); Barrett, The Doctrine of Forum Non
Conveniens (1949) 35 Cal.L.Rev. 380, 421; 41 Cal.L.Rev. 507; 42 Cal.L.Rev. 690; Ehrenzweig, Conflict of Laws
(1962) 120-137; Goodrich, Conflict of Laws (Scoles, 4th ed. 1964) 16; Braucher, The Inconvenient Federal Forum
(1947) 60 Harv.L.Rev. 908; 71 Harv.L.Rev. 732; 73 Harv.L.Rev. 1008; 10 Hastings L.J. 142; 25 So.Cal.L.Rev. 193; 20
Stan. L. Rev. 57 (convenient forum abroad); 3 U.C.L.A.L.Rev. 102, 399 (federal inconvenient forum); 48 A.L.R.2d
800 (out-of-state non-statutory torts); 48 A.L.R.2d 850 (foreign wrongful death statutes); 90 A.L.R.2d 1109 (contract
actions); 9 A.L.R.3d 545 (matrimonial disputes).


The Uniform Interstate and International Procedure Act, which embodies material taken from Title 25, Section 262.19,
of the Wisconsin inconvenient forum statute, sets forth in its comment to Section 1.05 the following four factors to
be considered by a court on the issue of inconvenient forum:


1. The amenability of the parties to personal jurisdiction in this state and in any alternative forum.


2. The convenience to the parties and witnesses of trial in this state and in any alternative forum.


3. The differences in conflict of law rules applicable in this state and in any alternative forum.


4. Any other factors having substantial bearing upon the selection of a convenient, reasonable and fair place of trial.


More particularly, a court should weigh the following factors:


1. Where the residence or the principal place of business of each party is located.


2. Whether some or all of the parties regularly conduct business or other activities in this state.


3. Whether the situation, transaction or events out of which the action arose exists, occurred in, or had a substantial
relationship to this state.


4. Whether any party would be substantially disadvantaged in having to try the action (a) in this state or (b) in the
forum in which the moving party asserts it ought to be tried.


5. Whether any judgment entered in the action would be enforceable by process issued or other enforcement
proceedings undertaken in this state.


6. Whether witnesses would be inconvenienced if the action were prosecuted (a) in this state or (b) in the forum in
which the moving party asserts it ought to be prosecuted.


7. The relative expense to the parties of maintaining the action (a) in this state and (b) in the state in which the moving
party asserts the action ought to be prosecuted.


8. Whether a view of premises by the trier of fact will or might be necessary or helpful in deciding the case.


9. Whether prosecution of the action will or may place a burden on the courts of this state which is unfair, inequitable
or disproportionate in view of the relationship of the parties or of the cause of action to this state.
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10. Whether the parties participating in the action, other than those of their own volition, have a relationship to this
state which imposes upon them an obligation to participate in judicial proceedings in the courts of this state.


11. The interest, if any, of this state in providing a forum for some or all of the parties to the action.


12. The interest, if any, of this state in regulating the situation or conduct involved.


13. The avoidance of multiplicity of actions and inconsistent adjudications. (See generally Price v. Atchison, T. &
S.F. Ry. Co., supra.)


The balancing of factors determines whether a suit should be entertained or dismissed by a court. As analyzed in
RESTATEMENT (SECOND), CONFLICT OF LAWS, at 311-312 (Proposed Official Draft, Part I, Ch. 4, 1967):


The two most important factors look to the court's retention of the case. They are (1) that since it is for the plaintiff
to choose the place of suit, his choice of a forum should not be disturbed except for weighty reasons [Ibid; Mobil
Tankers Co. v. Mene Grande Oil Co. (3d Cir. 1966) 363 F.2d 611; Byrd v. Southern Railway Co. (D.C.App.1964) 203
A.2d 37; see also Thomson v. Palmieri (2d Cir. 1966) 355 F.2d 64], and (2) that the action will not be dismissed unless
a suitable alternative forum is available to the plaintiff [Hill v. Upper Mississippi Towing Corp. (1958) 252 Minn.
164, 89 N.W.2d 654; Vandam v. Smit (1959) 101 N.H. 508, 148 A.2d 289]. Because of the second factor, the suit will
be entertained, no matter how inappropriate the forum may be, if the defendant cannot be subjected to jurisdiction
in other states. The same will be true if the plaintiff's cause of action would elsewhere be barred by the statute of
limitations, unless the court is willing to accept the defendant's stipulation that he will not raise this defense in the
second state [Vargas v. A. H. Bull Steamship Co. (1957) 44 N.J.Super. 536, 131 A.2d 39, certiorari denied 355 U.S.
959 (1958); Aetna Insurance Company v. Creole Petroleum Corporation (1st Dept. 1966) 275 N.Y.S.2d 274; Wendel
v. Hoffman (2nd Dept. 1940) 259 App.Div. 732, 18 N.Y.S.2d 96].


The remaining factors may best be grouped under the two principal interests involved: those of the parties and those
of the public. As said by Mr. Justice Jackson in Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508 (1947):


“If the combination and weight of factors requisite to given results are difficult to forecast or state, those to be
considered are not difficult to name. An interest to be considered, and one likely to be most pressed is the private
interest of the litigant. Important considerations are the relative ease of access to sources of proof; availability of
compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing, witnesses; possibility
of view of premises, if view would be appropriate to the action; and all other practical problems that make trial of a
case easy, expeditious and inexpensive. There may also be questions as to the enforceability of a judgment if one is
obtained. The court will weigh relative advantages and obstacles to a fair trial. . . .


“Factors of public interest also have place in applying the doctrine. Administrative difficulties follow for courts when
litigation is piled up in congested centers instead of being handled at its origins. Jury duty is a burden that ought not
to be imposed upon the people of a community which has no relation to the litigation. . . . There is an appropriateness,
too, in having the trial . . . in a forum that is at home with the state law that must govern the case, rather than having
a court in some other forum untangle problems in conflict of laws, and in law foreign to itself.”


. . . [T]here will in the ordinary case be one or more forums available to the plaintiff which, in the great majority
of situations, will be appropriate. One of these is the state where the occurrence took place, which qualifies because
its local law will usually govern the rights and liabilities of the parties, and because in the normal case, at least, the
majority of witnesses will reside there. A second forum is the state of the defendant's domicil or, in the case of a
corporation, the state of its incorporation or principal place of business. These states will presumably be convenient
places for the defendant to stand suit, and the defendant's relationship to them makes it appropriate for their courts
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to hear the case. A third forum is the state of the plaintiff's domicil. Suit in this state may involve hardship to the
defendant, but the obvious convenience to the plaintiff in bringing suit there, together with the clear interest of this
state in the plaintiff's welfare, will make this state an appropriate forum except in unusual circumstances [Thomson
v. Continental Ins. Co., supra, at 772]. [Citations supplied.]


The doctrine of inconvenient forum is therefore typically applied to litigation where all of the parties are out-of-
state residents and where the cause of action arose outside the forum state. (Ibid. ) This restricted application is
acknowledged in every state where the doctrine has been adopted. (See 20 Am.Jur.2d, Courts, § 178; Comment, 29
U.Chi.L.Rev. 740, 744.)


In the federal court system, a broader discretion is exercised since that system is nationwide and each court has
statutory authority to transfer the venue of an action to a federal court in another state. (28 U.S.C.A. § 1404(a);
Norwood v. Kirkpatrick, supra, 75 S.Ct. 544, 546.) But a state court has no such authority. For this reason, a state
court which finds itself to be an inappropriate forum must (1) dismiss the action outright, or (2) do so conditionally
(as by requiring the defendant to stipulate to accept service of process, and not plead the statute of limitations, in an
action brought by the plaintiff in the state that is deemed to be a more convenient forum), or else (3) stay the action
pending institution of suit and service of process upon the defendant in a more convenient forum. (See, e.g., Thomson
v. Continental Ins. Co., supra, at 775-778.)


A defendant may remove a state court action to a federal court on the ground of diversity of citizenship, and then
move for a change of venue to a federal court in a more convenient state. (28 U.S.C.A. § 1441 (removal); 28 U.S.C.A.
§ 1404(a) (change of venue); Davis v. St. Paul-Mercury Indemnity Co. (4th Cir. 1961) 294 F.2d 641, 647, n. 7; see
MOORE'S MANUAL FEDERAL PRACTICE AND PROCEDURE §§ 7.11, 8.01-8.11 (Moore and Vestal 1962).)
But in appropriate circumstances, a state court may enjoin a person over whom it has personal jurisdiction from
bringing suit in what the court deems to be an inappropriate forum. (See, e.g., Columbia Nastri & Carta Carbone v.
Columbia Ribbon & Carbon Mfg. Co. (2d Cir. 1966) 367 F.2d 308; Madden v. Rosseter (Sup.Ct.1921) 114 Misc. 416,
187 N.Y.S. 462; compare Miles v. Ill. Central R.R. (1942) 315 U.S. 698; Baltimore & Ohio R.R. v. Kepner (1941)
314 U.S. 44.)


The doctrine of inconvenient forum is not jurisdictional. If a state chooses to exercise such judicial jurisdiction as
it possesses despite the fact that it is an inappropriate forum, its action in this regard is valid and will be entitled to
full faith and credit in other states. (U.S.Const. Art. IV, § 1; RESTATEMENT (SECOND), CONFLICT OF LAWS,
supra, Comment g.)


The procedure for making a motion to stay or dismiss an action under this section is stated in Section 418.10.


Jurisdiction of the court over the parties continues until the action is dismissed or, if a stay has been ordered, until the
period of time and conditions provided by the stay order have elapsed. At any time before the expiration of a stay, the
court upon motion and notice to the parties may modify the stay order and take any further action in the proceeding
as the interests of justice require. When jurisdiction of the court over the parties and the proceeding terminates, the
clerk will enter an order dismissing the action.


Notes of Decisions (396)


West's Ann. Cal. C.C.P. § 410.30, CA CIV PRO § 410.30
Current with urgency legislation through Ch. 997 of 2022 Reg.Sess. Some statute sections may be more current, see credits
for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 8. Of the Trial and Judgment in Civil Actions (Refs & Annos)


Chapter 5. Trial by the Court (Refs & Annos)


West's Ann.Cal.C.C.P. § 631


§ 631. Right to jury trial; demand for jury trial; payment of nonrefundable fee by at least one party on each side of


case; failure to timely pay fee; daily deposit of sum equal to that day’s fees and mileage of the jury; waiver of jury trial


Effective: September 17, 2012
Currentness


(a) The right to a trial by jury as declared by Section 16 of Article I of the California Constitution shall be preserved to the
parties inviolate. In civil cases, a jury may only be waived pursuant to subdivision (f).


(b) At least one party demanding a jury on each side of a civil case shall pay a nonrefundable fee of one hundred fifty dollars
($150), unless the fee has been paid by another party on the same side of the case. The fee shall offset the costs to the state of
providing juries in civil cases. If there are more than two parties to the case, for purposes of this section only, all plaintiffs shall
be considered one side of the case, and all other parties shall be considered the other side of the case. Payment of the fee by a
party on one side of the case shall not relieve parties on the other side of the case from waiver pursuant to subdivision (f).


(c) The fee described in subdivision (b) shall be due on or before the date scheduled for the initial case management conference
in the action, except as follows:


(1) In unlawful detainer actions, the fees shall be due at least five days before the date set for trial.


(2) If no case management conference is scheduled in a civil action, or the initial case management conference occurred before
June 28, 2012, and the initial complaint was filed on or after July 1, 2011, the fee shall be due no later than 365 calendar days
after the filing of the initial complaint.


(3) If the initial case management conference occurred before June 28, 2012, and the initial complaint in the case was filed
before July 1, 2011, the fee shall be due at least 25 calendar days before the date initially set for trial.


(4) If the party requesting a jury has not appeared before the initial case management conference, or first appeared more than
365 calendar days after the filing of the initial complaint, the fee shall be due at least 25 calendar days before the date initially
set for trial.


(d) If a party failed to timely pay the fee described in subdivision (b) that was due between June 27, 2012, and November 30,
2012, the party will be relieved of a jury waiver on that basis only if the party pays the fee on or before December 31, 2012,
or 25 calendar days before the date initially set for trial, whichever is earlier.
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(e) The parties demanding a jury trial shall deposit with the clerk or judge, at the beginning of the second and each succeeding
day's session, a sum equal to that day's fees and mileage of the jury, including the fees and mileage for the trial jury panel if
the trial jury has not yet been selected and sworn. If more than one party has demanded a jury, the respective amount to be paid
daily by each party demanding a jury shall be determined by stipulation of the parties or by order of the court.


(f) A party waives trial by jury in any of the following ways:


(1) By failing to appear at the trial.


(2) By written consent filed with the clerk or judge.


(3) By oral consent, in open court, entered in the minutes.


(4) By failing to announce that a jury is required, at the time the cause is first set for trial, if it is set upon notice or stipulation,
or within five days after notice of setting if it is set without notice or stipulation.


(5) By failing to timely pay the fee described in subdivision (b), unless another party on the same side of the case has paid that fee.


(6) By failing to deposit with the clerk or judge, at the beginning of the second and each succeeding day's session, the sum
provided in subdivision (e).


(g) The court may, in its discretion upon just terms, allow a trial by jury although there may have been a waiver of a trial by jury.


(h) The court shall transmit the fee described in subdivision (b) to the State Treasury for deposit in the Trial Court Trust Fund
within 45 calendar days after the end of the month in which the fee is paid to the court.


Credits
(Added by Stats.1988, c. 10, § 3, eff. Feb. 17, 1988. Amended by Stats.1988, c. 278, § 1; Stats.1989, c. 15, § 2, eff. May 10,
1989; Stats.1998, c. 931 (S.B.2139), § 83, eff. Sept. 28, 1998; Stats.1999, c. 83 (S.B.966), § 24; Stats.2000, c. 127 (A.B.2866),
§ 2, eff. July 10, 2000; Stats.2002, c. 806 (A.B.3027), § 15; Stats.2012, c. 41 (S.B.1021), § 3, eff. June 27, 2012; Stats.2012,
c. 342 (A.B.1481), § 1, eff. Sept. 17, 2012.)


Editors' Notes


CODE COMMISSION NOTES


2022 Main Volume


1. Generally.--The right to a trial by jury may be waived in the mode prescribed by law.--Russell vs. Elliott, 2 Cal.,
p. 245; Exline vs. Smith, 5 Cal., p. 112; Smith vs. Pollack, 2 Cal., p. 92. A party cannot without objection try his case
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before the Court without a jury and then complain that it was not tried by jury. Smith vs. Brannan, 13 Cal., p. 107;
Greason vs. Keteltas, 17 N.Y., p. 498. In a civil case, a party may waive a beneficial constitutional provision.--Van
Hook vs. Whitlock, 26 Wend., p. 43; 7 Paige, p. 337; 2 Edw. Ch., p. 304. And having once waived the provision he
cannot subsequently avail himself of it as a protection. Tombs vs. R. & S.R.R. Co., 28 Barb., p. 583; Lee vs. Tillotson,
24 Wend., p. 337; Baker vs. Brannan, 6 Hill, p. 47; Embury vs. Conner, 3 N.Y., p. 511. In criminal cases, parties have
not the power to modify by their consent the substantial constitution of the legal tribunal nor the fundamental mode of
its proceedings.--Cancemi vs. People, 16 N.Y., p. 501; 7 Abb., p. 271. A prisoner cannot be legally tried or convicted
on the verdict of eleven jurors, although he consented to be so tried.--Cancemi vs. People, supra.


2. Failure to Appear.--The failure to appear at the trial is a waiver of the right to a trial by jury.--Waltham vs. Carson,
10 Cal., p. 178; Doll vs. Feller, 16 Cal., p. 432; Gillispie vs. Benson, 18 Cal., p. 409. Filing an answer is not an
appearance within the meaning of the first subdivision of this section.--Zaine vs. Crowe, 4 Cal., p. 112. A failure
to appear does not authorize a trial by a jury of less than twelve.--Gillispie vs. Benson, 18 Cal., p. 409. Under a
rule of Court requiring a party demanding a trial by jury to file a written notice with the Clerk six days before the
commencement of the term, it was held: that a jury was waived by the parties by a failure to file the notice that a jury
will be required; but that a Court has a right to direct an issue of fact to be tried by a jury, notwithstanding the parties
have waived the same.--Doll vs. Anderson, 27 Cal., p. 250.


LAW REVISION COMMISSION COMMENTS


1998 Amendment


Section 631 is amended to accommodate unification of the municipal and superior courts in a county. Cal. Const. art. VI, § 5(e).
See Section 85 (limited civil cases) & Comment. [28 Cal.L.Rev.Comm. Reports 51 (1998)].


OFFICIAL FORMS


2022 Main Volume


<Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's California Judicial
Council Forms Pamphlet.>


Notes of Decisions (327)


West's Ann. Cal. C.C.P. § 631, CA CIV PRO § 631
Current with urgency legislation through Ch. 997 of 2022 Reg.Sess. Some statute sections may be more current, see credits
for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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California Assembly 


2001-2002 Regular Session 
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SUBJECT: Courts 


KEY ISSUES: 


ASSEMBLY COMMITTEE ON JUDICIARY 


Ellen M. Corbett, Chair 


AB 3027 (Committee on Judiciary) - As Amended: April 18, 2002 


PROPOSED CONSENT 


l)SHOULD ALL PARTIES DEMANDING A JURY BE REQUIRED TO DEPOSIT ADVANCE JURY FEES AT THE 


SAME TIME TO DETER THE POSSIBILITY OF "GAMESMANSHIP"? 


2)SHOULD A NUMBER OF ADDITIONAL NON-CONTROVERSIAL AMENDMENTS BE MADE TO VARIOUS 


CODES DEALING WITH CIVIL PRACTICE AND PROCEDURE? 


synopsis 


This bill, sponsored by the Judicial Council, reduces the risk of party "gamesmanship" in the jury fees deposit areas by 


requiring all parties demanding a jury to deposit advance jury fees at the same time. The bill also makes several non­


controversial amendments to various codes dealing with civil practice and procedure, including revising procedures for 


requesting postponement of small claims hearings, clarifying the immunity of independent contractors who provide advice to 


small claims court litigants, ensuring timely service of opposition and reply papers in summary judgment proceedings, deleting 


obsolete provisions regarding the transfer of cases between a municipal and superior court, requiring notice and an opportunity 


to be heard for parties facing penalties for failure to comply with local court rules, clarifying the oath statute, and updating the 


clergy-penitent privilege with gender neutral language. 


SUMMARY: Requires all parties demanding a jury to deposit advance jury fees at the same time, and makes a number of 


technical and clarifying amendments to various codes dealing with civil practice and procedure. Specifically, this bill: 


1 )Requires each party demanding a jury trial to deposit with the clerk or judge advance jury fees, in an amount not to exceed 


$150 for each party, at least 25 calendar days before the date initially set for trial. 


2)Clarifies that the existing requirement for the posting of jury fees and mileage for the "second day's session" refers to the 


second day of any use of jurors, regardless of whether the jury has been sworn or is still in the voir dire stage. 


3)Clarifies the circumstances under which a party waives trial by jury, including the failure to deposit jury fees as described 


above. 


4)Extends to independent contractors who provide advice to small claims court litigants the same immunity from liability 


under the Governmental Tort Claims Act that is provided to county or court employees and volunteers who provide this same 


service. 
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5)Extends the deadlines for service of a claim and order on a defendant in small claims court, specifies that a request for 


postponement must be for good cause, and requires such requests to be filed at least 10 days before the hearing date, unless 


the court determines that the requesting party has good cause to file the request at a later date. 


6)Deletes obsolete provisions regarding the transfer of cases between a municipal and superior court. 


?)Requires notice and an opportunity to be heard for parties facing penalties for failure to comply with local court rules. 


8)Makes technical clarifications to the oath statute. 


9)Updates the clergy-penitent privilege statutes with gender-neutral language. 


EXISTING LAW: 


1 )Provides for the advance deposit of jury fees and mileage or transportation allowance, and the ways in which a jury trial 


may be waived for failure to provide these advance deposits, in a civil action. It also provides the ways in which an opposing 


party may reinstate the jury trial following waiver by the party who originally requested a jury trial. (Code of Civil Procedure 


(CCP) section 631.) 


2)Provides that a public entity, its employees, and volunteers are not liable under the Governmental Tort Liability Act for 


advice provided to small claims court litigants. (CCP section 116.940, Government Code section 818.9.) 


3)Specifies the deadlines for service ofa claim and order on a defendant in small claims court. (CCP section 116.340.) It also 


specifies procedures for a party to request postponement of a small claims court hearing. (CCP section 116.570.) 


4)Sets forth procedures for the transfer of cases based on a court's lack of subject matter jurisdiction. (CCP section 396.) 


5)Allows an opposing party to move for, or a court on its own motion to impose, penalties against a party for failure to comply 


with local court rules. (CCP section 575.2.) 


6)Specifies the oath to be administered in court proceedings. (CCP section 2094.) 


7)Sets forth in the Evidence Code clergyman-penitent privileges. (Evidence Code sections 1030-1034.) 


FISCAL EFFECT: This bill as currently in print is not keyed fiscal. 


COMMENTS: This non-controversial bill, which is sponsored by the Judicial Council, is designed to eliminate the 


gamesmanship involved in the deposit of jury fees. Following is an excellent summary of the technical changes in the bill 


provided by the Judicial Council. The Council also provided the Committee with an excellent brief overview of various technical 


and clarifying amendments in the civil law and procedure area that are also contained in the measure. 


Jury Waiver - Simultaneous Posting of Jury Fees: CCP section 631 is the primary statute on jury waiver in California. In its 


current form, this statute can result in gamesmanship over the deposit of fees thereby creating problems with respect to jury 


waiver. First, a party can presently rely on another party to deposit fees and, if that other party fails to do so, it may preserve 


its right to a jury trial by later depositing its own fees. As a result, a party sometimes engages in a game of wait-and-see. If no 


other party has deposited fees, only then will a party do so. In addition, a party may make an advance deposit of jury fees and 


then waive the jury on the first day of trial. The other party or parties may then be faced with paying the jury fees at the last 


minute or proceeding to trial without a jury after having prepared for a jury trial. 


According to the Judicial Council, the gamesmanship engaged in under the current statute can be disruptive. On the eve of 


trial, the court may not know whether a trial will be by a jury. To the extent that the parties themselves are unclear whether 


there will actually be a jury trial, this may affect their trial preparation. Furthermore, this uncertainty can result in calendar 


management problems, delays of trials, and pretrial litigation over whether a jury trial has been waived. This bill requires all 


parties demanding a jury to deposit jury fees at least 25 days before trial, thereby reducing or eliminating gamesmanship. 


The bill also clarifies that the existing requirement for the posting of jury fees and mileage for the "second day's session" 


refers to the second day of any use of jurors, regardless of whether the jury has been sworn or is still in the voir dire stage. 


In addition, the bill clarifies the circumstances under which a party waives trial by jury, including the failure to deposit jury 


fees as described above. 


Revised Procedures for Requests to Postpone Small Claims Hearings: According to the Judicial Council, there is a legal 


conundrum regarding the timing of a request to postpone a small claims hearing date. Current law (CCP section 116.570) 
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specifies no time limit for making the request by letter or by Judicial Council form. Courts have different local policies on how 


late the request for a continuance may be filed. Many courts require that a request for a continuance be filed no later than 10 


days before the hearing. However, this presents a practical problem because service of the claim must also be completed "at 


least 10 days before the hearing date." (CCP section 116.340(b).) A defendant served with the claim on the last day would then 


for all practical purposes be unable to make a timely request for postponement. 


This bill would extend the time for service of the claim from 10 to 15 days before the hearing and adopt a 10-day requirement 


for seeking a postponement, but leave room for relief in cases where good cause is shown. A "good cause" provision is also 


proposed for a timely request to continue the hearing. The Judicial Council believes that the proposed amendments will promote 


a uniform, fair, and workable system for the parties and the courts in processing small claims postponements. 


Extension of Small Claims Advisor Immunity to Independent Contractors: Under the Small Claims Act, small claims advisors 


and other court employees and volunteers are immune from liability for free advice given to small claims court litigants under 


CCP sections 116.260 and 116.940. Because many counties and courts use independent contractors to perform this mandated 


service ( either full- or part-time), to fulfill the intent of the Small Claims Act the statutes should be amended to clarify that 


independent contractors acting in this capacity are also immune from liability for individual assistance provided on behalf of the 


court or county. According to the Judicial Council, this portion of the bill is narrowly tailored to extend immunity protection only 


to those contractors providing free advice on behalf of the court or county under the small claims advisor program mandated by 


CCP section 116.260. Care was taken so that the amendments could not be read to include others in the community who may 


be in the business of providing advice to small claims litigants for a fee. 


Expeditious Service of Opposition and Reply Papers in Summary Judgment Motions: For most motions in civil cases, service 


of opposition and reply papers must be in a manner reasonably calculated to ensure delivery to the other party or parties not 


later than the close of the next business day after the time the opposition or reply is filed. ( CCP section 1005.) But this statutory 


requirement for expeditious service does not apply to summary judgment motions. As a result, even though such motions are 


of substantial importance and the preparation of responsive papers is generally more complicated and time-consuming than for 


other motions, the opposition and reply papers in such motions may be served in a less expeditious manner. This bill would 


amend CCP section 1005 to indicate that its provisions relating to the timely service of opposition and reply papers apply to 


summary judgment motions. 


Transfer of Cases for Lack of Subject Matter Jurisdiction - Deletion of Obsolete Municipal Court Provisions: CCP section 396 


provides for transfer of a case rather than dismissal when the court in which it is brought lacks subject matter jurisdiction. Under 


this section, cases brought in municipal court that were not within the municipal court's jurisdiction had to be transferred to the 


superior court rather than dismissed. Conversely, a case that would necessarily result in an award below the superior court's 


jurisdiction could be transferred to the municipal court. Because the trial courts in every county in California have now unified, 


cases are no longer transferred between municipal and superior courts. Instead, cases may be reclassified under procedures set 


forth in CCP sections 403.010 through 403.090. 


The question has been raised as to whether section 396 is still needed, since transfer of a case from one trial court to another 


within a county is generally unnecessary because each county has only one unified trial court. However, in some types of 


cases transfer from one superior court to another superior court in a different county may be made for lack of subject matter 


jurisdiction. Additionally, transfer under section 396 has been held applicable within a county between departments of one 


superior court. Accordingly, this bill retains the bulk of CCP section 396 except for those provisions that are obsolete because 


municipal courts no longer exist. 


Penalty for Failure to Comply with Local Rules - Due Process: Existing law (CCP section 575.2) allows opposing parties to 


move for penalties, or courts to impose penalties sua sponte, for violations of local rules. In most cases, the accused party 


receives an opportunity to defend him- or her-self via notice from opposing counsel or an order to show cause from the court. 


The notice is not required by the statute but rather is based on constitutional principles of due process and a practical desire to 


allow the accused to be heard so the parties do not have to go to the expense of a motion for reconsideration. This portion of 


the bill, which is sponsored by the State Bar, will codify basic due process procedures in CCP section 575.2, consistent with 
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case law, similar statutes, and rules of court, by requiring notice and an opportunity to be heard for those facing penalties for 


failure to comply with local rules. 


Updating Clergy-Penitent Privilege with Gender Neutral Language: Unlike other Evidence Code provisions on privilege, the 


Clergymen-Penitent privilege statutes still use gender specific language. This bill would update those provisions to be gender 


neutral. 


Clarifying Oath Statute: The oath administered in court proceedings, as specified in CCP section 2094, is confusing since it is 


posed neither in the form of a question nor as a proper statement. The bill makes technical amendments to this section so that 


the oaths will be administered in the form of questions, thereby eliminating any confusion. 


REGISTERED SUPPORT/ OPPOSITION: 


Support 


Judicial Council of California (sponsor) 


State Bar of California 


Opposition 


None on file. 


Analysis Prepared by: Drew Liebert/ JUD./ (916) 319-2334 


CA B. An., A.B. 3027 Assem., 4/23/2002 
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Court of Appeal, Fourth District, Division 3, California.


Anthony AULISIO, Jr., et al., Plaintiffs and Appellants,


v.


Bill BANCROFT et al., Defendants and Respondents.
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|


Filed 10/30/2014


Synopsis
Background: Homeowner brought action against his
homeowner association's management company, the patrol
service it employed, and a towing company for conversion.
The Superior Court, Orange County, No. 30–2012–
00573872, Geoffrey T. Glass, J., ruled that homeowner's trust
could not participate in the proceedings, and entered judgment
on special jury verdict for defendants. Homeowner and trust
appealed.


Holdings: The Court of Appeal, Aronson, Acting P.J., held
that:


[1] homeowner's appearance in propria persona as sole
trustee, settlor, and beneficiary of his trust was not
unauthorized practice of law;


[2] barring homeowner from pursuing a conversion cause of
action for damages concerning automobile did not require
reversal of defense jury verdict as to damages concerning
homeowner's personal property; but


[3] barring homeowner from pursuing a conversion cause
of action for damages concerning automobile was structural
error requiring reversal.


Affirmed in part, reversed in part, and remanded.


Fybel, J., filed concurring opinion.


Procedural Posture(s): On Appeal; Judgment; Motion to
Dismiss.


West Headnotes (13)


[1] Attorneys and Legal Services Wills,
trusts, and estates; trust companies


In actions involving the trust corpus, a trustee
generally may not appear in propria persona,
because in this capacity he or she would
be representing interests of others and would
therefore be engaged in the unauthorized practice
of law. Cal. Bus. & Prof. Code § 6125.


4 Cases that cite this headnote


[2] Attorneys and Legal
Services Practitioners Not Admitted or
Licensed; Unauthorized Practice of Law


The purpose of the State Bar Act and its
prohibition against the unauthorized practice of
law is to protect the public, the courts, and
litigants who rely on attorneys by assuring the
competency of those performing legal services.
Cal. Bus. & Prof. Code §§ 6000 et seq., 6125.


1 Cases that cite this headnote


[3] Attorneys and Legal Services Pro Se
Litigants; Self-Representation


Nothing in the State Bar Act abrogates the right
to represent one's own interests in court, and
that right of self-determination applies equally to
nonlawyers. Cal. Bus. & Prof. Code § 6000 et
seq.


[4] Attorneys and Legal Services Wills,
trusts, and estates; trust companies


A sole trustee's appearance in propria persona
in actions involving the trust corpus does not
constitute the unauthorized practice of law if
the trustee is also the trust's sole settlor and
beneficiary, since the trustee does not appear
in court proceedings concerning the trust in a
representative capacity. Cal. Bus. & Prof. Code
§ 6125.
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14 Cases that cite this headnote


[5] Trusts Representation of cestui que trust
by trustee


In a revocable trust, the trustee owes a fiduciary
duty to the settlor, not to the beneficiaries, as long
as the settlor is alive, and during that time, the
trustee needs to account to the settlor only and
not also to the beneficiaries.


8 Cases that cite this headnote


[6] Trusts Revocation


When the settlor of a revocable trust dies, the
trust becomes irrevocable, and the beneficiaries'
interest in the trust vests.


10 Cases that cite this headnote


[7] Appeal and Error Nature and form of
remedy in general


Appeal and Error Negligence and torts in
general


Trial court's error, in barring trustee-beneficiary
from pursuing a conversion cause of action
for damages concerning allegedly wrongfully
towed automobile held by the trust, did not
require reversal of the jury verdict denying
trustee-beneficiary any recovery for conversion
of his personal property which was in the
automobile when it was towed, even though
the court allowed the jury to return a verdict
against the trust and entered judgment against
the trust on the claim for damages concerning
the automobile, where the pretrial transcript
reflected an accurate distinction between the
concepts of damages and causation, absent
evidence that the trial court erroneously excluded
towing or other causation evidence relevant
to trustee-beneficiary's loss of his personal
property, or that the trial court erroneously
instructed the jury or somehow committed other
legal error.


[8] Appeal and Error Nature and form of
remedy in general


Constitutional Law Proceedings


Trial court's error, in barring trustee-beneficiary
from pursuing a conversion cause of action
for damages concerning allegedly wrongfully
towed automobile held by the trust, on the basis
of the trial court's erroneous conclusion that
trustee-beneficiary could not pursue the claim in
propria persona, was structural due process error
requiring reversal of the trial court judgment
as to that cause of action, since the trial court
effectively precluded the trust from participating
in the trial, and yet the court nevertheless allowed
the jury to return a verdict against the trust and
entered judgment against the trust. U.S. Const.
Amend. 14; Cal. Const. art. 1, § 7.


1 Cases that cite this headnote


[9] Appeal and Error Structural,
fundamental, or constitutional error


“Structural errors” affect the framework within
which the trial proceeds, rather than simply an
error in the trial process itself, and such errors are
not subject to the conventional harmless-error
analysis because they affect the entire conduct of
the trial from beginning to end. Cal. Const. art.
6, § 13.


4 Cases that cite this headnote


[10] Appeal and Error Structural,
fundamental, or constitutional error


In the civil context, structural error typically
occurs when the trial court violates a party's right
to due process by denying the party a fair hearing.
U.S. Const. Amend. 14; Cal. Const. art. 1, § 7.


2 Cases that cite this headnote


[11] Appeal and Error Right to jury trial


Appeal and Error Evidence in General


Structural errors requiring automatic reversal
include denying a party's request for a jury trial
and violating a party's right to present testimony
and evidence. Cal. Const. art. 1, § 16.
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[12] Appeal and Error Structural,
fundamental, or constitutional error


A structural error requires reversal without
regard to the strength of the evidence or other
circumstances. Cal. Const. art. 6, § 13.


2 Cases that cite this headnote


[13] Appeal and Error Nature or subject-
matter in general


Invocation of a statutory immunity for
tow companies by homeowner association's
management company, a patrol service it
employed, and a towing company was not
proper as an alternate basis for affirming
trial court's judgment on special jury verdict
against homeowner and trust on their conversion
claim based on towing of automobile; rather,
invocation of the statutory immunity belonged in


the first instance in the trial court. Cal. Veh.
Code § 22658.


See 5 Witkin, Summary of Cal. Law (10th ed.
2005) Torts, § 699 et seq.


**410  Appeal from a judgment of the Superior Court of
Orange County, Geoffrey T. Glass, Judge. Affirmed in part,
reversed in part and remanded. Motion to dismiss appeal.
Denied. (Super. Ct. No. 30–2012–00573872)


Attorneys and Law Firms


Anthony Aulisio, Jr., in pro. per., and as sole settlor, trustee,
and beneficiary of Plaintiff and Appellant CAAJ Leasing
Trust.


Law Office of Neal C. Swensen and Neal C. Swensen,
Fullerton, for Defendants and Respondents Bill Bancroft and
BLB Enterprises, Inc., dba Patrol One.


Law Office of Brian Kindsvater and Brian Kindsvater, Gold
River, for Defendants and Respondents John Vach and PD
Transport, dba Southside Towing.


Law Office of Andrew W. Macrae and Jeffrey N. Redd for
Defendants and Respondents Optimum Professional Property
Management, Inc., and Debra Kovach.


OPINION


ARONSON, ACTING P.J.


*1519  Anthony Aulisio, Jr., appeals from a jury verdict that
found defendants, consisting of his homeowners association's
management company (Optimum Professional Property
Management and Debra Kovach), the patrol service it
employed (BLB Enterprises, Inc., doing business as Patrol
One, and Bill Bancroft), and a towing company (PD
Transport, doing business as Southside Towing, and John
Vach), did not wrongfully tow and convert his Jeep vehicle,
or convert the personal property it contained. CAAJ Leasing
Trust (CAAJ), which Aulisio created as sole grantor, trustee,
and trust beneficiary, owned legal title to the Jeep and also
appeals. Specifically, CAAJ appeals the trial court's ruling
at the outset of trial that CAAJ “can't participate in the
proceedings” with Aulisio appearing in propria persona as the
trust's sole trustee and sole beneficiary.


[1] The trial court relied on precedent that an executor
or personal representative may not appear in propria
persona in court proceedings outside the probate context on
behalf of a decedent's estate because representing another
person or entity's interest in a lawsuit constitutes the


unauthorized practice of law. ( Hansen v. Hansen (2003)


114 Cal.App.4th 618, [7 Cal.Rptr.3d 688] ( Hansen );


City of Downey v. Johnson (1968) 263 Cal.App.2d 775,


[69 Cal.Rptr. 830] ( City of Downey ).) Similarly, in **411
actions involving the trust corpus, a trustee generally may
not appear in propria persona “ ‘because in this capacity [he
or she] would be representing interests of others and would
therefore be engaged in the unauthorized practice of law.


[Citation.]’ ” ( Ziegler v. Nickel (1998) 64 Cal.App.4th 545,


548, [75 Cal.Rptr.2d 312], original italics ( Ziegler ).) But
if a sole trustee is also the trust's sole settlor and beneficiary,
the rationale of these cases ceases to apply: no interests are at
stake except those of one person.


[2]  [3] The purpose of the State Bar Act (Bus. & Prof.Code,
§ 6000 et seq.; all undesignated statutory references are to this
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code) and its prohibition against the unauthorized practice of
law (§ 6125) is to protect the public, the courts, and litigants
who rely on attorneys by “ ‘assur[ing] the competency of
those performing [legal] services.’ ” (Drake v. Superior Court
(1994) 21 Cal.App.4th 1826, 1830, [26 Cal.Rptr.2d 829]
(Drake ).) It may be advantageous to a litigant, the courts, the
public, and even lawyers to hire legal representation; indeed,
the adage that “a self-represented attorney has a fool for a
client” is too often proven true. But nothing in the State
Bar Act since its enactment in 1927 has abrogated the right
to represent one's own interests in court. That right of self-
determination applies equally to nonlawyers like Aulisio.


Consequently, we conclude that a sole trustee of a revocable
living trust who is also the sole settlor and beneficiary of
the trust assets he or she is *1520  charged to protect does
not appear in court proceedings concerning the trust in a
representative capacity. Instead, he or she properly acts in
propria persona and does not violate the bar against practicing
law without a license. (§ 6125.) We therefore reverse the
judgment as to CAAJ, and remand so Aulisio may appear
in propria persona to assert his interest as the sole beneficial
owner of the Jeep as a trust asset. As we explain, however, we
affirm the judgment against Aulisio in his individual capacity
concerning his personal property in the Jeep.


I


FACTUAL AND PROCEDURAL BACKGROUND


Aulisio includes in the appellate record only the reporter's
transcript of the trial court's pretrial hearings, a printout
of the trial court's summary register of filings in the case,
and the judgment and notice of judgment, but not the trial
transcript or any of the actual pleadings, motions, or other
filed documents. This scant record barely suffices as a basis
to review CAAJ's appeal of the trial court's pretrial ruling.
(See Nielsen v. Gibson (2009) 178 Cal.App.4th 318, 324, [100
Cal.Rptr.3d 335] (Nielsen ) [“It is the burden of the party
challenging a judgment on appeal to provide an adequate
record to assess error”].) But as we discuss below, the
limited record severely compromises Aulisio's appeal in his
individual capacity because we must presume any gaps in the


record support the judgment. ( Denham v. Superior Court
(1970) 2 Cal.3d 557, 566, [86 Cal.Rptr. 65, 468 P.2d 193]


( Denham ) [judgment is presumed correct].) Given the


skeletal record, we turn to the parties' briefs for the requisite
narrative background.


Defendants towed Aulisio's 1987 Jeep Cherokee from his
driveway or the road outside his home in a condominium
complex in June 2009. According to defendants, the patrol
company retained by the homeowners association cited the
Jeep on several occasions for parking in the complex with
expired “tags,” in violation of the association's parking rules
requiring current **412  vehicle registration. When Aulisio
did not move the Jeep or update the expired tags, the
patrol company cited the vehicle again and had it towed.
According to Aulisio, he displayed prominently on the
Jeep's dashboard a “moving pass” issued by the Department
of Motor Vehicles that constituted valid, current vehicle
registration, and therefore defendants wrongfully cited and
towed his Jeep. According to Aulisio, despite his attempts
to recover the Jeep and its contents, defendants “refused to
return the property ..., all of which eventually disappeared
with no explanation.”


Aulisio retained a lawyer who filed a complaint on his behalf
and on behalf of CAAJ for the allegedly wrongful towing
and conversion. CAAJ owned the *1521  Jeep, but not
the contents inside the vehicle, which belonged to Aulisio.
For reasons not explained in the record, the lawyer ceased
appearing at pretrial proceedings. Aulisio thereafter appeared
in propria persona and sought also to appear for CAAJ as
its sole trustee and sole beneficiary. Defendants objected to
this arrangement, arguing that regardless of whether Aulisio
was a trustee, beneficiary, or both, he could not assert the
trust's interests or an interest in the Jeep as a component of
the trust corpus because he was not a lawyer. According to
defendants, doing so would be tantamount to providing legal
representation to the trust, violating section 6125's bar on the
unauthorized practice of law.


The trial court resolved the issue at a hearing on the day
of trial. First, the trial court substituted Aulisio, in his
capacity as CAAJ's sole trustee, for CAAJ as a plaintiff
in the lawsuit. Confirming “that you, Mr. Aulisio, are the
only trustee for the CAAJ Leasing Trust,” the trial court
“amend[ed] the plaintiff's name [on the complaint] from
CAAJ Leasing Trust to Anthony Aulisio, Jr., as trustee for the
CAAJ Leasing Trust.” The court explained, “I am doing that
sua sponte because the leasing [trustee has] a fiduciary duty
with respect to [protecting trust] property.” The trial court
correctly substituted the trustee as the proper plaintiff instead
of the trust itself because in a cause of action brought on
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behalf of a trust, the trustee is the real party in interest, not the


trust itself or its beneficiaries. ( Powers v. Ashton (1975)
45 Cal.App.3d 783, 787, [119 Cal.Rptr. 729]; Prob.Code, §
16249 [trustee empowered “to prosecute or defend actions,
claims, or proceedings for the protection of trust property”].)


Next, the trial court rejected Aulisio's suggestion that as
CAAJ's sole trustee and sole beneficiary he was entitled to
appear in propria persona to vindicate his interest in the


Jeep. Aulisio relied on an oft-cited federal case, C.E.
Pope Equity Trust v. U.S. (9th Cir.1987) 818 F.2d 696,


697 ( C.E. Pope ). 1  The trial court summarized Aulisio's
position, “You're the only beneficiary you're telling me. You
haven't proved it yet. But presumably, you could present
me evidence that says you're the only beneficiary, the only
trustee; therefore, according to some case, the trustee can
represent himself in court.” The trial court rejected the


notion, relying on Hansen for the general principle that
representation **413  by “a non-attorney trustee” amounts
to “the unlicensed practice of law.”


*1522  The trial court rejected Aulisio's garbled explanation
that “it is a grantor's trust, a grantor's trust that can be—it
is called a revocable trust, can be revoked at any time. If I
revoke it now, then I—I would—I, as the beneficiary revoking
that trust, would—the claims would accrue to me individually.
[¶] ... [¶] And I would be able to go forward.”


The court explained to Aulisio, “[Y]ou're entitled as the
trustee to assert the rights to protect the property of the
trust,” but concluded, “not in pro per, not by yourself,
not you representing it.” Reasoning from the example in


Hansen of an executor unsuccessfully attempting to
represent the decedent's estate in a nonprobate plaintiff's


action ( Hansen, supra, 114 Cal.App.4th at pp. 619–620,
7 Cal.Rptr.3d 688), the trial court concluded: “In California,
a trustee who is not a lawyer cannot appear in pro per in
legal proceedings to protect the assets of the estate....” The
trial court emphasized to Aulisio, “You cannot do that,” but
acknowledged candidly, “I may be wrong about that. [¶] It
may be that there is an exception ... you may be right in the
long run that [such a] trust is entitled to be represented by the
trustee whether they're a lawyer or not. [But that] is not what
the case law says. That is not what this district has said.”


Accordingly, the trial court explained that in the absence of a
licensed attorney appearing on behalf of the trust, “[I]t is like


[CAAJ] didn't show up today for the hearing, for the matter.
[¶] So that is the way it is going to sit at this point. [A]t this
point, there is no evidence. They [CAAJ] can't participate in
the proceedings.”


The court also clarified: “[T]he issue of the [Jeep] is not an
issue we're going to try. Well, you—Mr. Aulisio, you can
present evidence with regard to the car but no—you're not
going to be able to seek any damages for the car. You didn't
own the car. [¶] ... There may—there will be evidence, I am
sure, about the towing of the car. Because that is the basis
for the claim that they owe you with respect to the personal
property, your personal property [in the car]. [¶] But you're
not going to be allowed to argue that they have any liability
for whatever was leased, the car and anything else that was
leased [by] CAAJ, because you're not representing them, the
trust. I will tell [the jury] that the trust—well, I will tell them
that CAAJ at this point is not a party to the case.”


Consequently, CAAJ and Aulisio in his capacity as CAAJ's
trustee did not participate in the remainder of the trial. After
the jury rendered a defense verdict, the trial court entered
a written judgment “for all defendants and against Anthony
Aulisio, Jr.,” and “for all defendants and against Anthony
Aulisio, Jr., as Trustee for the CAAJ Leasing Trust.” Aulisio
now appeals for himself individually and as CAAJ's trustee.


*1523  II


DISCUSSION


A. Aulisio's Right to Appear in Propria Persona to Litigate
CAAJ's Interests
[4] Aulisio contends the trial court erred in concluding he


could not appear in the trial proceedings on behalf of the trust
as its sole settlor, trustee, and beneficiary without violating the
statutory prohibition against the unauthorized practice of law.
We agree. Section 6125 provides: “No person shall practice
law in California unless the person is an active member of
the State Bar.” Because the facts are undisputed, we review
de novo whether a person's conduct amounts to practicing


law **414  without a license. (See Hansen, supra, 114
Cal.App.4th at p. 622, 7 Cal.Rptr.3d 688 [issue resolved as a
matter of law on appeal].)
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The trial court's reliance on Hansen and its antecedent,


City of Downey, was misplaced because those cases
involved a personal representative and an executor purporting
to represent a decedent's estate in nonprobate general civil
suits, not as here a trustee who was also the trust's sole


settlor and beneficiary. In Hansen, the plaintiff (Patricia)
claimed to be the personal representative of her mother's
estate and on the estate's behalf sued her sister Christine,
alleging Christine withdrew and misspent $90,000 from their


mother's bank account before the mother died. ( Hansen,
supra, 114 Cal.App.4th at p. 620, 7 Cal.Rptr.3d 688.)
Patricia alleged causes of action for breach of contract,
fraud, misrepresentation, and breach of fiduciary duty, and
appeared in pretrial proceedings without objection “on behalf


of the estate in propria persona.” ( Ibid.) She appealed
when the trial court sustained Christine's demurrer without
leave to amend, but we did not reach the merits of her
appeal because we concluded the trial court should have
stricken her complaint on behalf of the estate. She could not
properly file the complaint on behalf of another because she


was not authorized to practice law. ( Id. at pp. 621–622,
7 Cal.Rptr.3d 688.) We explained that while persons may
represent their own litigation interests, “[s]ince the passage
of the State Bar Act in 1927, ... [they] may not represent the
interests of another unless they are active members of the


State Bar.” ( Id. at p. 621, 7 Cal.Rptr.3d 688; see § 6125.)


Similarly, in City of Downey the court explained the
executor of a decedent's estate could not defend “in propria
persona” against the city's eminent domain action against


the decedent's property. ( City of Downey, supra, 263


Cal.App.2d at p. 780, 69 Cal.Rptr. 830.) In City of Downey


and in Hansen nothing about the litigation was personal
to the executor or personal representative, respectively, such
as the recovery of fees for their services as an executor


or *1524  personal representative. ( Hansen, supra, 114
Cal.App.4th at p. 622, 7 Cal.Rptr.3d 688.) Instead, in each
case a nonattorney estate agent embarked on the practice of
law by conducting litigation offensively or defensively in a
representative capacity for another person, which violates the
State Bar Act. (§ 6125.)


Ziegler articulates a similar general prohibition for


nonattorney trustees. Ziegler recognized that unlike
a corporation or similar entities, a “ ‘trust is not a
person but rather a “fiduciary relationship with respect
to property.” [Citations.] Indeed, “ ‘ “an ordinary express
trust is not an entity separate from its trustees.” ’


” [Citation.]’ [Citations.]” ( Ziegler, supra, 64 Cal.App.4th
at p. 548, 75 Cal.Rptr.2d 312, original italics.) Moreover,
the trustee's statutory duties touch on litigation given that
“ ‘the trustee is the proper person to sue or be sued on


behalf of [a] trust.’ [Citations.]” ( Ibid.; see Prob.Code,


§ 16249.) Accordingly, Ziegler observed “one might
conclude, because the trustee and trust are not separate,
the trustee would not be practicing law in a representative
capacity if that trustee appeared in court in litigation involving


the trust property.” ( Ziegler, at p. 548, 75 Cal.Rptr.2d 312.)


Ziegler explained, however, that “ ‘a trustee's duties
in connection with his or her office do not include
the right to present argument [in propria persona] in
courts of the state, because in this capacity such trustee
would be representing interests of others and would
therefore be engaged in the unauthorized practice of law.
[Citation.]’ [Citations.] [¶] Stated otherwise, ‘[a] trustee
must always act solely in  **415  the beneficiaries'


interest. [Citations.]’ [Citations.]” ( Ziegler, supra, 64
Cal.App.4th at pp. 548–549, 75 Cal.Rptr.2d 312, original


italics, some brackets added.) Consequently, Ziegler held:
“A nonattorney trustee who represents the trust in court is
representing and affecting the interests of the beneficiary and


is thus engaged in the unauthorized practice of law.” ( Id.
at p. 549.) Ziegler therefore affirmed on appeal the trial
court's order directing the nonlawyer trustee to withdraw as
the trust's attorney in a lawsuit involving the trust's purchase
of a mobilehome, and to instead retain a lawyer to appear


for the trust. ( Id. at pp. 547, 549, 75 Cal.Rptr.2d 312.)


Like Hansen and City of Downey, Ziegler articulates
a general rule that nonattorneys who purport to conduct
litigation on behalf of others violate the prohibition against
the unauthorized practice of law.


But where, as here, the trustee is also the sole settlor and
trust beneficiary, the rationale underlying the prohibition on
a trustee's in propria persona representation does not apply.
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Simply put, a trustee litigating on behalf of a trust in which he
as the settlor has designated himself the sole beneficiary is not
representing the interests of others. The interest he represents
is his own.


The trial court here analogized to sole shareholder
corporations as a reason to preclude Aulisio from proceeding
in court on the trust's behalf. “A *1525  corporation cannot
represent itself in court, either in propria persona or through


an officer or agent who is not an attorney.” ( Vann v. Shilleh
(1975) 54 Cal.App.3d 192, 199, [126 Cal.Rptr. 401].) The
trial court apparently reasoned that because a corporation is
a separate legal entity from its shareholders, and must utilize


an attorney to conduct litigation ( ibid.), the same must be
true of trusts, even when the settlor of a revocable trust is also
the trustee and sole beneficiary.


But as Ziegler explained, corporations and trusts differ
in important respects. “In contrast to a corporation which
is a ‘ “... distinct legal entity separate from its stockholder
and from its officers” [citation],’ ” a trust is “ ‘not a person
but rather “a fiduciary relationship ” ’ ” between the trustee


and trust beneficiaries. ( Ziegler, supra, 64 Cal.App.4th at


p. 548, 75 Cal.Rptr.2d 312) As Ziegler also explained,
a nonattorney trustee engages in the unauthorized practice
of law where he or she purports to represent the “interests
of others ” by litigating on behalf of the trust beneficiaries.


( Id. at pp. 548–549, 75 Cal.Rptr.2d 312.) But when the
sole settlor, trustee, and beneficiary are the same person, a
trustee litigating to defend the trust corpus represents his or
her own interests, not someone else's. Consequently, there is


no obstacle in Hansen, City of Downey, or Ziegler
to the trustee's self-representation in these circumstances.


[5]  [6] It is critical here that Aulisio is the sole trust settlor.
In a revocable trust, the “trustee owes a fiduciary duty to the
settlor, not to the beneficiaries, as long as the settlor is alive.
During that time, the trustee needs to account to the settlor
only and not also to the beneficiaries. When the settlor dies,
the trust becomes irrevocable, and the beneficiaries' interest


in the trust vests.” ( Estate of Giraldin (2012) 55 Cal.4th
1058, 1062, [150 Cal.Rptr.3d 205, 290 P.3d 199].) Thus, if
Aulisio were not the settlor, but only the trustee and sole
beneficiary of a revocable trust settled by someone else, he
could not purport to litigate trust matters in propria persona
because the interests at stake in protecting the trust corpus


would belong to the settlor, not Aulisio. He would not be
representing his own interests, but rather his **416  fiduciary
duty as the trustee would run to another person, the settlor.
By purporting to litigate in propria person, he actually would


be engaged in the unauthorized practice of law, as Hansen,


City of Downey, and Ziegler explain.


But as CAAJ's sole settlor, trustee, and beneficiary, the
interests Aulisio attempted to represent at trial were his
own. The right of self-representation is long established,
with examples dating to statehood and long predating the
State Bar Act. (E.g., Ex parte Field (1850) 1 Cal. 187; see


Lyons v. State of California (1885) 67 Cal. 380, 384, [7
P. 763] [“The general rule is that parties, whether plaintiff
or defendant, resident or non-resident, may appear in court
to claim their supposed rights, either in person or by [an]
*1526  attorney”].) Nothing in the act or its prohibition


against unauthorized law practice (§ 6125) abrogates the
right of self-representation where, as here, the interests at
stake are truly one's own. Because the trial court in ordering
Aulisio to cease representing the trust effectively precluded
CAAJ from participating in its own lawsuit, we must reverse
the judgment against CAAJ. We therefore also deny the
patrol defendants' motion to dismiss Aulisio's appeal as an
unauthorized instance of practicing law on behalf of others.


B. Aulisio's Personal Property in the Jeep
[7] Aulisio argues in his own capacity that the judgment in


favor of defendants and against him personally should also
be reversed because the jury “would have been confused that
the liability related to the taking of the Jeep was not at issue
and thus [mistakenly concluded] its contents, including the
computer[,] could not have been wrongfully taken.” Aulisio,
however, does not include in the record on appeal any of the
trial proceedings. He does not include a reporter's transcript
of the trial or any portion of the trial, nor any jury instructions
or other trial materials.


It appears from the transcript of the trial court's self-
representation ruling on the first day of trial that the court
excluded evidence of damages concerning the Jeep, but not
whether it was wrongfully towed. The court explained: “[T]he
issue of the [Jeep] is not an issue we're going to try. Well, you
—Mr. Aulisio, you can present evidence with regard to the car
but no—you're not going to be able to seek any damages for
the car. You didn't own the car. [¶] ... There may—there will
be evidence, I am sure, about the towing of the car. Because
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that is the basis for the claim that they owe you with respect to
the personal property, your personal property [in the car]. [¶]
But you're not going to be allowed to argue that they have any
liability for whatever was leased, the car and anything else
that was leased [by] CAAJ, because you're not representing
them, the trust. I will tell [the jury] that the trust—well, I will
tell them that CAAJ at this point is not a party to the case.”


On this record, the distinction between damages for the
Jeep and causation, i.e., whether it was wrongfully towed
and therefore also resulted in the loss of Aulisio's personal
property, does not establish any error in the judgment
concerning Aulisio in his individual capacity. He did not own
the Jeep in that capacity and therefore was not entitled to
assert damages for its loss. His suggestion the jury would
have been confused by the difference between damages and
causation fails because we presume jurors are intelligent and
capable of sorting through the evidence and applying the
law. We may not assume the trial court erroneously excluded
towing or other causation evidence relevant to Aulisio's
loss of his personal property, nor may we assume the trial
court erroneously instructed **417  the jury or somehow
committed other *1527  legal error. To the contrary, we
presume the judgment is correct and indulge in all inferences


in favor of the judgment. ( Denham, supra, 2 Cal.3d at p.
566, 86 Cal.Rptr. 65, 468 P.2d 193.) The pretrial transcript
reflects an accurate distinction between the concepts of
damages and causation, and Aulisio has failed to carry
his burden to demonstrate error in the trial record. (See


Fladeboe v. American Isuzu Motors, Inc. (2007) 150
Cal.App.4th 42, 58, [58 Cal.Rptr.3d 225] [fundamental
principles of appellate review include: “(1) a judgment is
presumed correct; (2) all intendments and presumptions are
indulged in favor of correctness; and (3) the appellant bears
the burden of providing an adequate record affirmatively
proving error”].)


C. Structural Error
The towing defendants argue that because the jury heard and
rejected evidence the towing was improper, “[t]here is no
possible different result if a conversion of the Jeep claim
had been tried....” In effect, the towing defendants argue the
jury's verdict renders “moot” any error in precluding Aulisio
from representing CAAJ and thereby preventing CAAJ from
participating in the trial. According to defendants, “Evidence
about the validity of the tow consumed virtually the entire
trial. It was ‘the’ issue,” and they do not want to retry it
as to CAAJ and damages for the Jeep. Defendants rely on


the principle that an appellant must demonstrate not only
error, but also prejudice, and they claim that in failing to
provide the trial record and thereby also failing to prove
any prejudicial evidentiary or instructional error, CAAJ is
not entitled to reversal. They insist there is no reasonable
probability a different judgment could have been rendered.


[8]  [9]  [10]  [11]  [12] Structural error requires reversal
here. Structural errors affect “the framework within which
the trial proceeds, rather than simply an error in the trial


process itself.” ( Arizona v. Fulminante (1991) 499
U.S. 279, 310, [111 S.Ct. 1246, 113 L.Ed.2d 302].) Such
errors are not subject to the conventional harmless-error
analysis because they affect the entire conduct of the trial


from beginning to end. ( Id. at pp. 309–310, 111 S.Ct.


1246; Soule v. General Motors Corp. (1994) 8 Cal.4th
548, 577, [34 Cal.Rptr.2d 607, 882 P.2d 298].) “In the civil
context, structural error typically occurs when the trial court
violates a party's right to due process by denying the party a
fair hearing. [Citation.] Structural errors requiring automatic
reversal include denying a party's request for a jury trial
[citation] and violating a party's right to present testimony and
evidence [citation].” (Conservatorship of Maria B. (2013)
218 Cal.App.4th 514, 534, [160 Cal.Rptr.3d 269].) “A
structural error requires reversal without regard to the strength


of the evidence or other circumstances. [Citation.]” ( In re
Enrique G. (2006) 140 Cal.App.4th 676, 685, [44 Cal.Rptr.3d
724].)


The trial court committed structural error here by effectively
precluding CAAJ from participating in the trial. The trial
court recognized that with its *1528  self-representation
order on the day of trial, CAAJ “can't participate in the
proceedings.” The court asserted it would tell the jury “that
CAAJ at this point is not a party to the case,” yet the court
nevertheless allowed the jury to return a verdict against CAAJ
and entered judgment against CAAJ. The court viewed its
pretrial order as simply “ordering Mr. Aulisio to withdraw
as the attorney for the trust. And ... it is up to the trust to
either retain a member of the bar or not.” But the trial court
would not allow Aulisio to request a continuance on CAAJ's
behalf. The court noted, “You cannot represent the trust in
**418  court. That's the bottom line. You cannot argue on


their behalf. You cannot even ask for a continuance so they
can get an attorney. Because you're not an attorney.” The court
concluded: “[T]his train has left the station, and we're starting
trial whether the leasing company is in it or not—whether the
trust is in it or not.”
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[13] Due process is a flexible concept, but at its core includes


the right to be heard. ( Mathews v. Eldridge (1976) 424 U.S.
319, 334, [96 S.Ct. 893, 47 L.Ed.2d 18].) Denying CAAJ the
right to participate in the trial in which an adverse judgment
was entered against it violated due process and constitutes
structural error. Defendants do not on appeal identify the
elements of collateral estoppel or argue they apply here, and
any such argument should be made in the trial court with
a full and fair opportunity for CAAJ to participate in the
proceedings. Similarly, the towing defendants' invocation of


a statutory immunity for tow companies ( Veh.Code, §
22658) is not proper on appeal, but rather belongs in the first
instance in the trial court.


III


DISPOSITION


The judgment is affirmed as to Aulisio in his individual
capacity. The judgment is reversed as to CAAJ and Aulisio
as CAAJ's trustee, and remanded for further proceedings
consistent with this opinion. Aulisio is entitled to costs on
appeal.


I CONCUR:


IKOLA, J.


FYBEL, J., concurring.


As the author of Hansen v. Hansen (2003) 114 Cal.App.4th


618, [7 Cal.Rptr.3d 688] ( Hansen ), I have a responsibility
to write separately to emphasize the decision to permit
Anthony Aulisio, Jr., as trustee of the CAAJ Leasing Trust
(the CAAJ Trust), to appear in propria persona is narrowly
limited to the asserted facts of this case and is consistent


with Hansen and with Ziegler v. Nickel (1998) 64


Cal.App.4th 545, [75 Cal.Rptr.2d 312] ( Ziegler ) and


*1529  City of Downey v. Johnson (1968) 263 Cal.App.2d


775, [69 Cal.Rptr. 830] ( City of Downey ). Hansen,


Ziegler, and City of Downey were correctly decided
and nothing in the majority opinion should be read as
abrogating or limiting them in any way. As explained in the


majority opinion and in my concurrence, Aulisio can be self-
represented only because he claims to be the sole settlor, sole
trustee, and sole beneficiary of a revocable trust.


Business and Professions Code section 6125, part of the
State Bar Act, provides that “[n]o person shall practice law
in California unless the person is an active member of the


State Bar.” As Hansen explains, “[s]ince the passage of
the State Bar Act in 1927, persons may represent their own
interests in legal proceedings, but may not represent the
interests of another unless they are active members of the


State Bar.” ( Hansen, supra, 114 Cal.App.4th at p. 621, 7
Cal.Rptr.3d 688.)


An ordinary express trust is not an entity separate from its
trustees but rather is “ ‘a fiduciary relationship with respect to


property.’ ” ( Moeller v. Superior Court (1997) 16 Cal.4th
1124, 1132, fn. 3, [69 Cal.Rptr.2d 317, 947 P.2d 279].) “For
that reason, the trustee, rather than the trust, is the real party


in interest in litigation involving trust property.” ( Ibid.)
And, “[a] trustee must always act solely in the beneficiaries'


interest. [Citations.]” ( Id. at p. 1134, 69 Cal.Rptr.2d 317,


947 P.2d 279.) In Ziegler, supra, 64 Cal.App.4th at
page 549, 75 Cal.Rptr.2d 312, the Court of Appeal applied
these principles to conclude, “[a] nonattorney trustee who
represents the trust in court is representing and affecting
**419  the interests of the beneficiary and is thus engaged


in the unauthorized practice of law. [Citation.]” Although the


Ziegler opinion does not specifically state so, it appears
the trustee in that case was not the sole settlor and the sole
beneficiary of a revocable trust.


The record does not reveal much about the CAAJ Trust.
Indeed, we do not even have a copy of the purported
trust instrument. What we do know is based only on
representations made by Aulisio on the first day of trial. He
represented to the trial court, and the parties have accepted
as true for purposes of the appeal, that the CAAJ Trust is
a revocable living trust, and that Aulisio, who is a natural
person, is its sole settlor, sole trustee, and sole beneficiary.


A trust is presumed to be revocable by the settlor unless
the trust instrument expressly makes the trust irrevocable.
(Prob.Code, § 15400.) “A revocable trust is a trust that the
person who creates it, generally called the settlor, can revoke
during the person's lifetime. The beneficiaries' interest in
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the trust is contingent only, and the settlor can eliminate
that interest at any time. When the trustee of a revocable
trust is someone other than the settlor, that trustee owes
a fiduciary duty to the settlor, not to the beneficiaries, as


long as the settlor is alive.” ( Estate of Giraldin (2012) 55
Cal.4th 1058, 1062, [150 Cal.Rptr.3d 205, 290 P.3d 199], fn.
omitted.) Unless the trust instrument *1530  states otherwise,
the person having the power to revoke the trust, and not the
beneficiary, has the rights afforded beneficiaries while the


trust is revocable ( Prob.Code, § 15800, subd. (a)), and
“[t]he duties of the trustee are owed to the person holding the


power to revoke” ( id., § 15800, subd. (b)).


Those principles support the proposition that when, as in
this case, the settlor, trustee, and beneficiary are the same
natural person, and the settlor can revoke the trust at any time,
the trustee litigating to defend the trust corpus is in effect
representing his or her own interests. The trustee's fiduciary
duties are owed to the settlor, who is the same person as the
trustee. In this very limited situation, the trustee may invoke
the right of self-representation and appear and represent the
trust in litigation affecting trust property.


I emphasize that if any one of those facts is different—i.e.,
the trustee was not the sole settlor or the sole beneficiary,
there is more than one trustee, the trustee is not a natural


person, 1  or the trust is not a revocable living trust—then the
holding in this case would not be applicable. As the majority's


discussion of Ziegler and Estate of Giraldin, supra, 55
Cal.4th 1058, 150 Cal.Rptr.3d 205, 290 P.3d 199, correctly
recognizes, “if Aulisio were not the settlor, but only the trustee
and sole beneficiary of a revocable trust settled by someone
else, he could not purport to litigate trust matters in propria
persona because the interests at stake in protecting the trust
corpus would belong to the settlor, not Aulisio.” (Maj. opn.,
ante, at p. 1525.)


If the evidence presented after remand shows the facts
regarding the CAAJ Trust are different from those represented
by Aulisio, the majority and concurring opinions do not
preclude the trial court from considering again whether
Aulisio, as trustee, can represent the CAAJ Trust in
propria persona without violating the rule against nonlawyers
representing the interests of others.


**420  The decision in this matter is consistent with


Ziegler, Hansen, and City of Downey. As noted,


Ziegler did not expressly state whether the trust in that
case was revocable and whether the trustee was the sole


settlor and the sole beneficiary. Hansen and City of
Downey concerned executors of decedent's estates, and not


trustees of revocable trusts. Hansen held, “[a] person who
is unlicensed to practice law and who represents a decedent's
estate cannot appear in propria persona on behalf of the estate


in matters outside the probate proceedings.” ( Hansen,
supra, 114 Cal.App.4th at p. 621, 7 Cal.Rptr.3d 688.) In so


holding, Hansen confirmed the principle announced in 
*1531  City of Downey, supra, 263 Cal.App.2d at page 779,


69 Cal.Rptr. 830, that “in absence of statutory authorization,
neither an executor, administrator, nor a guardian may
appear except through a licensed attorney in proceedings
involving matters other than his personal rights as such a


representative.” (Fn. omitted.) In City of Downey, Judge
Aiso (sitting by assignment), joined by Presiding Justice
Kaus and Justice Hufstedler, held a nonlawyer representing a
decedent's estate as conservator and executor of a decedent's
estate who was not a licensed attorney could not appear in
propria persona on behalf of the estate in litigation affecting


estate property. 2  ( City of Downey, supra, at pp. 779–780,
69 Cal.Rptr. 830.)


Considering the lack of California authority dealing precisely
with the issue presented in this case, the trial court


understandably relied on Hansen and City of Downey.


Those decisions, and Ziegler, though distinguishable from
this matter, were correctly decided, and nothing in the
majority opinion can or should be read to limit or abrogate
them.


Finally, I concur in the portion of the majority opinion
affirming the judgment against Aulisio in his personal
capacity.


All Citations


230 Cal.App.4th 1516, 179 Cal.Rptr.3d 408, 14 Cal. Daily
Op. Serv. 12,462, 2014 Daily Journal D.A.R. 14,699



https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie150dbb44acd11e280719c3f0e80bdd0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029481800&pubNum=0004645&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029481800&pubNum=0004645&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N6C1ED6E02BB811ECB3ECCB1CB23C9ACA&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS15800&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N6C1ED6E02BB811ECB3ECCB1CB23C9ACA&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS15800&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I20140650fab811d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998119430&pubNum=0004041&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie150dbb44acd11e280719c3f0e80bdd0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029481800&pubNum=0004645&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029481800&pubNum=0004645&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I20140650fab811d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998119430&pubNum=0004041&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8637868bfa6f11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003930045&pubNum=0004041&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I94d188e5facd11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111812&pubNum=0000225&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I20140650fab811d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998119430&pubNum=0004041&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8637868bfa6f11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003930045&pubNum=0004041&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I94d188e5facd11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111812&pubNum=0000225&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111812&pubNum=0000225&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8637868bfa6f11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003930045&pubNum=0004041&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8637868bfa6f11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003930045&pubNum=0007047&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003930045&pubNum=0007047&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8637868bfa6f11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003930045&pubNum=0004041&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I94d188e5facd11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111812&pubNum=0000227&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111812&pubNum=0000227&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I94d188e5facd11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111812&pubNum=0000225&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I94d188e5facd11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111812&pubNum=0000225&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&fi=co_pp_sp_225_779&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_779 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111812&pubNum=0000225&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&fi=co_pp_sp_225_779&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_779 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8637868bfa6f11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003930045&pubNum=0004041&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I94d188e5facd11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111812&pubNum=0000225&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I20140650fab811d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c8dde40ac3df4fbdb818dced4d1664f5&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998119430&pubNum=0004041&originatingDoc=I0b04edb0607511e4ac57aff12e096939&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Aulisio v. Bancroft, 230 Cal.App.4th 1516 (2014)
179 Cal.Rptr.3d 408, 14 Cal. Daily Op. Serv. 12,462, 2014 Daily Journal D.A.R. 14,699


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


Footnotes


1 C.E. Pope was the first to recognize the prohibition against unauthorized legal practice does not apply


to a trustee who is also “the actual beneficial owner of the claims being asserted by the Trusts.” ( 818


F.2d at p. 697.) C.E. Pope has been cited with approval on this point more than 200 times. But on appeal
neither Aulisio nor any of the respondents discuss the case. It forms no part of our decision, which instead
turns on the right of self-representation that follows when the settlor, trustee, and sole beneficiary are one
and the same person.


1 “ ‘A corporation cannot represent itself in court, either in propria persona or through an officer or agent who


is not an attorney.’ ” ( Merco Constr. Engineers, Inc. v. Municipal Court (1978) 21 Cal.3d 724, 729, [147
Cal.Rptr. 631, 581 P.2d 636].)


2 Hansen left open the issue whether the personal representative of a decedent's estate may represent


herself in propria persona in litigating a petition in the probate proceedings. ( Hansen, supra, 114


Cal.App.4th at p. 622, 7 Cal.Rptr.3d 688.) Both Hansen and City of Downey expressly left open the issue
whether the executor of a decedent's estate can appear in propria persona in probate proceedings affecting


rights personal to the executor. ( Hansen, supra, at p. 622, 7 Cal.Rptr.3d 688; City of Downey, supra,
263 Cal.App.2d at p. 780, 69 Cal.Rptr. 830.) The opinion in this matter does not address those issues either.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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230 Cal.App.4th 1516
Court of Appeal, Fourth District, Division 3, California.


Anthony AULISIO, Jr., et al., Plaintiffs and Appellants,


v.


Bill BANCROFT et al., Defendants and Respondents.


G048906
|


Filed 10/30/2014


Synopsis
Background: Homeowner brought action against his
homeowner association's management company, the patrol
service it employed, and a towing company for conversion.
The Superior Court, Orange County, No. 30–2012–
00573872, Geoffrey T. Glass, J., ruled that homeowner's trust
could not participate in the proceedings, and entered judgment
on special jury verdict for defendants. Homeowner and trust
appealed.


Holdings: The Court of Appeal, Aronson, Acting P.J., held
that:


[1] homeowner's appearance in propria persona as sole
trustee, settlor, and beneficiary of his trust was not
unauthorized practice of law;


[2] barring homeowner from pursuing a conversion cause of
action for damages concerning automobile did not require
reversal of defense jury verdict as to damages concerning
homeowner's personal property; but


[3] barring homeowner from pursuing a conversion cause
of action for damages concerning automobile was structural
error requiring reversal.


Affirmed in part, reversed in part, and remanded.


Fybel, J., filed concurring opinion.


Procedural Posture(s): On Appeal; Judgment; Motion to
Dismiss.


West Headnotes (13)


[1] Attorneys and Legal Services Wills,
trusts, and estates; trust companies


In actions involving the trust corpus, a trustee
generally may not appear in propria persona,
because in this capacity he or she would
be representing interests of others and would
therefore be engaged in the unauthorized practice
of law. Cal. Bus. & Prof. Code § 6125.


4 Cases that cite this headnote


[2] Attorneys and Legal
Services Practitioners Not Admitted or
Licensed; Unauthorized Practice of Law


The purpose of the State Bar Act and its
prohibition against the unauthorized practice of
law is to protect the public, the courts, and
litigants who rely on attorneys by assuring the
competency of those performing legal services.
Cal. Bus. & Prof. Code §§ 6000 et seq., 6125.


1 Cases that cite this headnote


[3] Attorneys and Legal Services Pro Se
Litigants; Self-Representation


Nothing in the State Bar Act abrogates the right
to represent one's own interests in court, and
that right of self-determination applies equally to
nonlawyers. Cal. Bus. & Prof. Code § 6000 et
seq.


[4] Attorneys and Legal Services Wills,
trusts, and estates; trust companies


A sole trustee's appearance in propria persona
in actions involving the trust corpus does not
constitute the unauthorized practice of law if
the trustee is also the trust's sole settlor and
beneficiary, since the trustee does not appear
in court proceedings concerning the trust in a
representative capacity. Cal. Bus. & Prof. Code
§ 6125.
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14 Cases that cite this headnote


[5] Trusts Representation of cestui que trust
by trustee


In a revocable trust, the trustee owes a fiduciary
duty to the settlor, not to the beneficiaries, as long
as the settlor is alive, and during that time, the
trustee needs to account to the settlor only and
not also to the beneficiaries.


8 Cases that cite this headnote


[6] Trusts Revocation


When the settlor of a revocable trust dies, the
trust becomes irrevocable, and the beneficiaries'
interest in the trust vests.


10 Cases that cite this headnote


[7] Appeal and Error Nature and form of
remedy in general


Appeal and Error Negligence and torts in
general


Trial court's error, in barring trustee-beneficiary
from pursuing a conversion cause of action
for damages concerning allegedly wrongfully
towed automobile held by the trust, did not
require reversal of the jury verdict denying
trustee-beneficiary any recovery for conversion
of his personal property which was in the
automobile when it was towed, even though
the court allowed the jury to return a verdict
against the trust and entered judgment against
the trust on the claim for damages concerning
the automobile, where the pretrial transcript
reflected an accurate distinction between the
concepts of damages and causation, absent
evidence that the trial court erroneously excluded
towing or other causation evidence relevant
to trustee-beneficiary's loss of his personal
property, or that the trial court erroneously
instructed the jury or somehow committed other
legal error.


[8] Appeal and Error Nature and form of
remedy in general


Constitutional Law Proceedings


Trial court's error, in barring trustee-beneficiary
from pursuing a conversion cause of action
for damages concerning allegedly wrongfully
towed automobile held by the trust, on the basis
of the trial court's erroneous conclusion that
trustee-beneficiary could not pursue the claim in
propria persona, was structural due process error
requiring reversal of the trial court judgment
as to that cause of action, since the trial court
effectively precluded the trust from participating
in the trial, and yet the court nevertheless allowed
the jury to return a verdict against the trust and
entered judgment against the trust. U.S. Const.
Amend. 14; Cal. Const. art. 1, § 7.


1 Cases that cite this headnote


[9] Appeal and Error Structural,
fundamental, or constitutional error


“Structural errors” affect the framework within
which the trial proceeds, rather than simply an
error in the trial process itself, and such errors are
not subject to the conventional harmless-error
analysis because they affect the entire conduct of
the trial from beginning to end. Cal. Const. art.
6, § 13.


4 Cases that cite this headnote


[10] Appeal and Error Structural,
fundamental, or constitutional error


In the civil context, structural error typically
occurs when the trial court violates a party's right
to due process by denying the party a fair hearing.
U.S. Const. Amend. 14; Cal. Const. art. 1, § 7.


2 Cases that cite this headnote


[11] Appeal and Error Right to jury trial


Appeal and Error Evidence in General


Structural errors requiring automatic reversal
include denying a party's request for a jury trial
and violating a party's right to present testimony
and evidence. Cal. Const. art. 1, § 16.
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[12] Appeal and Error Structural,
fundamental, or constitutional error


A structural error requires reversal without
regard to the strength of the evidence or other
circumstances. Cal. Const. art. 6, § 13.


2 Cases that cite this headnote


[13] Appeal and Error Nature or subject-
matter in general


Invocation of a statutory immunity for
tow companies by homeowner association's
management company, a patrol service it
employed, and a towing company was not
proper as an alternate basis for affirming
trial court's judgment on special jury verdict
against homeowner and trust on their conversion
claim based on towing of automobile; rather,
invocation of the statutory immunity belonged in


the first instance in the trial court. Cal. Veh.
Code § 22658.


See 5 Witkin, Summary of Cal. Law (10th ed.
2005) Torts, § 699 et seq.


**410  Appeal from a judgment of the Superior Court of
Orange County, Geoffrey T. Glass, Judge. Affirmed in part,
reversed in part and remanded. Motion to dismiss appeal.
Denied. (Super. Ct. No. 30–2012–00573872)


Attorneys and Law Firms


Anthony Aulisio, Jr., in pro. per., and as sole settlor, trustee,
and beneficiary of Plaintiff and Appellant CAAJ Leasing
Trust.


Law Office of Neal C. Swensen and Neal C. Swensen,
Fullerton, for Defendants and Respondents Bill Bancroft and
BLB Enterprises, Inc., dba Patrol One.


Law Office of Brian Kindsvater and Brian Kindsvater, Gold
River, for Defendants and Respondents John Vach and PD
Transport, dba Southside Towing.


Law Office of Andrew W. Macrae and Jeffrey N. Redd for
Defendants and Respondents Optimum Professional Property
Management, Inc., and Debra Kovach.


OPINION


ARONSON, ACTING P.J.


*1519  Anthony Aulisio, Jr., appeals from a jury verdict that
found defendants, consisting of his homeowners association's
management company (Optimum Professional Property
Management and Debra Kovach), the patrol service it
employed (BLB Enterprises, Inc., doing business as Patrol
One, and Bill Bancroft), and a towing company (PD
Transport, doing business as Southside Towing, and John
Vach), did not wrongfully tow and convert his Jeep vehicle,
or convert the personal property it contained. CAAJ Leasing
Trust (CAAJ), which Aulisio created as sole grantor, trustee,
and trust beneficiary, owned legal title to the Jeep and also
appeals. Specifically, CAAJ appeals the trial court's ruling
at the outset of trial that CAAJ “can't participate in the
proceedings” with Aulisio appearing in propria persona as the
trust's sole trustee and sole beneficiary.


[1] The trial court relied on precedent that an executor
or personal representative may not appear in propria
persona in court proceedings outside the probate context on
behalf of a decedent's estate because representing another
person or entity's interest in a lawsuit constitutes the


unauthorized practice of law. ( Hansen v. Hansen (2003)


114 Cal.App.4th 618, [7 Cal.Rptr.3d 688] ( Hansen );


City of Downey v. Johnson (1968) 263 Cal.App.2d 775,


[69 Cal.Rptr. 830] ( City of Downey ).) Similarly, in **411
actions involving the trust corpus, a trustee generally may
not appear in propria persona “ ‘because in this capacity [he
or she] would be representing interests of others and would
therefore be engaged in the unauthorized practice of law.


[Citation.]’ ” ( Ziegler v. Nickel (1998) 64 Cal.App.4th 545,


548, [75 Cal.Rptr.2d 312], original italics ( Ziegler ).) But
if a sole trustee is also the trust's sole settlor and beneficiary,
the rationale of these cases ceases to apply: no interests are at
stake except those of one person.


[2]  [3] The purpose of the State Bar Act (Bus. & Prof.Code,
§ 6000 et seq.; all undesignated statutory references are to this
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code) and its prohibition against the unauthorized practice of
law (§ 6125) is to protect the public, the courts, and litigants
who rely on attorneys by “ ‘assur[ing] the competency of
those performing [legal] services.’ ” (Drake v. Superior Court
(1994) 21 Cal.App.4th 1826, 1830, [26 Cal.Rptr.2d 829]
(Drake ).) It may be advantageous to a litigant, the courts, the
public, and even lawyers to hire legal representation; indeed,
the adage that “a self-represented attorney has a fool for a
client” is too often proven true. But nothing in the State
Bar Act since its enactment in 1927 has abrogated the right
to represent one's own interests in court. That right of self-
determination applies equally to nonlawyers like Aulisio.


Consequently, we conclude that a sole trustee of a revocable
living trust who is also the sole settlor and beneficiary of
the trust assets he or she is *1520  charged to protect does
not appear in court proceedings concerning the trust in a
representative capacity. Instead, he or she properly acts in
propria persona and does not violate the bar against practicing
law without a license. (§ 6125.) We therefore reverse the
judgment as to CAAJ, and remand so Aulisio may appear
in propria persona to assert his interest as the sole beneficial
owner of the Jeep as a trust asset. As we explain, however, we
affirm the judgment against Aulisio in his individual capacity
concerning his personal property in the Jeep.


I


FACTUAL AND PROCEDURAL BACKGROUND


Aulisio includes in the appellate record only the reporter's
transcript of the trial court's pretrial hearings, a printout
of the trial court's summary register of filings in the case,
and the judgment and notice of judgment, but not the trial
transcript or any of the actual pleadings, motions, or other
filed documents. This scant record barely suffices as a basis
to review CAAJ's appeal of the trial court's pretrial ruling.
(See Nielsen v. Gibson (2009) 178 Cal.App.4th 318, 324, [100
Cal.Rptr.3d 335] (Nielsen ) [“It is the burden of the party
challenging a judgment on appeal to provide an adequate
record to assess error”].) But as we discuss below, the
limited record severely compromises Aulisio's appeal in his
individual capacity because we must presume any gaps in the


record support the judgment. ( Denham v. Superior Court
(1970) 2 Cal.3d 557, 566, [86 Cal.Rptr. 65, 468 P.2d 193]


( Denham ) [judgment is presumed correct].) Given the


skeletal record, we turn to the parties' briefs for the requisite
narrative background.


Defendants towed Aulisio's 1987 Jeep Cherokee from his
driveway or the road outside his home in a condominium
complex in June 2009. According to defendants, the patrol
company retained by the homeowners association cited the
Jeep on several occasions for parking in the complex with
expired “tags,” in violation of the association's parking rules
requiring current **412  vehicle registration. When Aulisio
did not move the Jeep or update the expired tags, the
patrol company cited the vehicle again and had it towed.
According to Aulisio, he displayed prominently on the
Jeep's dashboard a “moving pass” issued by the Department
of Motor Vehicles that constituted valid, current vehicle
registration, and therefore defendants wrongfully cited and
towed his Jeep. According to Aulisio, despite his attempts
to recover the Jeep and its contents, defendants “refused to
return the property ..., all of which eventually disappeared
with no explanation.”


Aulisio retained a lawyer who filed a complaint on his behalf
and on behalf of CAAJ for the allegedly wrongful towing
and conversion. CAAJ owned the *1521  Jeep, but not
the contents inside the vehicle, which belonged to Aulisio.
For reasons not explained in the record, the lawyer ceased
appearing at pretrial proceedings. Aulisio thereafter appeared
in propria persona and sought also to appear for CAAJ as
its sole trustee and sole beneficiary. Defendants objected to
this arrangement, arguing that regardless of whether Aulisio
was a trustee, beneficiary, or both, he could not assert the
trust's interests or an interest in the Jeep as a component of
the trust corpus because he was not a lawyer. According to
defendants, doing so would be tantamount to providing legal
representation to the trust, violating section 6125's bar on the
unauthorized practice of law.


The trial court resolved the issue at a hearing on the day
of trial. First, the trial court substituted Aulisio, in his
capacity as CAAJ's sole trustee, for CAAJ as a plaintiff
in the lawsuit. Confirming “that you, Mr. Aulisio, are the
only trustee for the CAAJ Leasing Trust,” the trial court
“amend[ed] the plaintiff's name [on the complaint] from
CAAJ Leasing Trust to Anthony Aulisio, Jr., as trustee for the
CAAJ Leasing Trust.” The court explained, “I am doing that
sua sponte because the leasing [trustee has] a fiduciary duty
with respect to [protecting trust] property.” The trial court
correctly substituted the trustee as the proper plaintiff instead
of the trust itself because in a cause of action brought on
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behalf of a trust, the trustee is the real party in interest, not the


trust itself or its beneficiaries. ( Powers v. Ashton (1975)
45 Cal.App.3d 783, 787, [119 Cal.Rptr. 729]; Prob.Code, §
16249 [trustee empowered “to prosecute or defend actions,
claims, or proceedings for the protection of trust property”].)


Next, the trial court rejected Aulisio's suggestion that as
CAAJ's sole trustee and sole beneficiary he was entitled to
appear in propria persona to vindicate his interest in the


Jeep. Aulisio relied on an oft-cited federal case, C.E.
Pope Equity Trust v. U.S. (9th Cir.1987) 818 F.2d 696,


697 ( C.E. Pope ). 1  The trial court summarized Aulisio's
position, “You're the only beneficiary you're telling me. You
haven't proved it yet. But presumably, you could present
me evidence that says you're the only beneficiary, the only
trustee; therefore, according to some case, the trustee can
represent himself in court.” The trial court rejected the


notion, relying on Hansen for the general principle that
representation **413  by “a non-attorney trustee” amounts
to “the unlicensed practice of law.”


*1522  The trial court rejected Aulisio's garbled explanation
that “it is a grantor's trust, a grantor's trust that can be—it
is called a revocable trust, can be revoked at any time. If I
revoke it now, then I—I would—I, as the beneficiary revoking
that trust, would—the claims would accrue to me individually.
[¶] ... [¶] And I would be able to go forward.”


The court explained to Aulisio, “[Y]ou're entitled as the
trustee to assert the rights to protect the property of the
trust,” but concluded, “not in pro per, not by yourself,
not you representing it.” Reasoning from the example in


Hansen of an executor unsuccessfully attempting to
represent the decedent's estate in a nonprobate plaintiff's


action ( Hansen, supra, 114 Cal.App.4th at pp. 619–620,
7 Cal.Rptr.3d 688), the trial court concluded: “In California,
a trustee who is not a lawyer cannot appear in pro per in
legal proceedings to protect the assets of the estate....” The
trial court emphasized to Aulisio, “You cannot do that,” but
acknowledged candidly, “I may be wrong about that. [¶] It
may be that there is an exception ... you may be right in the
long run that [such a] trust is entitled to be represented by the
trustee whether they're a lawyer or not. [But that] is not what
the case law says. That is not what this district has said.”


Accordingly, the trial court explained that in the absence of a
licensed attorney appearing on behalf of the trust, “[I]t is like


[CAAJ] didn't show up today for the hearing, for the matter.
[¶] So that is the way it is going to sit at this point. [A]t this
point, there is no evidence. They [CAAJ] can't participate in
the proceedings.”


The court also clarified: “[T]he issue of the [Jeep] is not an
issue we're going to try. Well, you—Mr. Aulisio, you can
present evidence with regard to the car but no—you're not
going to be able to seek any damages for the car. You didn't
own the car. [¶] ... There may—there will be evidence, I am
sure, about the towing of the car. Because that is the basis
for the claim that they owe you with respect to the personal
property, your personal property [in the car]. [¶] But you're
not going to be allowed to argue that they have any liability
for whatever was leased, the car and anything else that was
leased [by] CAAJ, because you're not representing them, the
trust. I will tell [the jury] that the trust—well, I will tell them
that CAAJ at this point is not a party to the case.”


Consequently, CAAJ and Aulisio in his capacity as CAAJ's
trustee did not participate in the remainder of the trial. After
the jury rendered a defense verdict, the trial court entered
a written judgment “for all defendants and against Anthony
Aulisio, Jr.,” and “for all defendants and against Anthony
Aulisio, Jr., as Trustee for the CAAJ Leasing Trust.” Aulisio
now appeals for himself individually and as CAAJ's trustee.


*1523  II


DISCUSSION


A. Aulisio's Right to Appear in Propria Persona to Litigate
CAAJ's Interests
[4] Aulisio contends the trial court erred in concluding he


could not appear in the trial proceedings on behalf of the trust
as its sole settlor, trustee, and beneficiary without violating the
statutory prohibition against the unauthorized practice of law.
We agree. Section 6125 provides: “No person shall practice
law in California unless the person is an active member of
the State Bar.” Because the facts are undisputed, we review
de novo whether a person's conduct amounts to practicing


law **414  without a license. (See Hansen, supra, 114
Cal.App.4th at p. 622, 7 Cal.Rptr.3d 688 [issue resolved as a
matter of law on appeal].)
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The trial court's reliance on Hansen and its antecedent,


City of Downey, was misplaced because those cases
involved a personal representative and an executor purporting
to represent a decedent's estate in nonprobate general civil
suits, not as here a trustee who was also the trust's sole


settlor and beneficiary. In Hansen, the plaintiff (Patricia)
claimed to be the personal representative of her mother's
estate and on the estate's behalf sued her sister Christine,
alleging Christine withdrew and misspent $90,000 from their


mother's bank account before the mother died. ( Hansen,
supra, 114 Cal.App.4th at p. 620, 7 Cal.Rptr.3d 688.)
Patricia alleged causes of action for breach of contract,
fraud, misrepresentation, and breach of fiduciary duty, and
appeared in pretrial proceedings without objection “on behalf


of the estate in propria persona.” ( Ibid.) She appealed
when the trial court sustained Christine's demurrer without
leave to amend, but we did not reach the merits of her
appeal because we concluded the trial court should have
stricken her complaint on behalf of the estate. She could not
properly file the complaint on behalf of another because she


was not authorized to practice law. ( Id. at pp. 621–622,
7 Cal.Rptr.3d 688.) We explained that while persons may
represent their own litigation interests, “[s]ince the passage
of the State Bar Act in 1927, ... [they] may not represent the
interests of another unless they are active members of the


State Bar.” ( Id. at p. 621, 7 Cal.Rptr.3d 688; see § 6125.)


Similarly, in City of Downey the court explained the
executor of a decedent's estate could not defend “in propria
persona” against the city's eminent domain action against


the decedent's property. ( City of Downey, supra, 263


Cal.App.2d at p. 780, 69 Cal.Rptr. 830.) In City of Downey


and in Hansen nothing about the litigation was personal
to the executor or personal representative, respectively, such
as the recovery of fees for their services as an executor


or *1524  personal representative. ( Hansen, supra, 114
Cal.App.4th at p. 622, 7 Cal.Rptr.3d 688.) Instead, in each
case a nonattorney estate agent embarked on the practice of
law by conducting litigation offensively or defensively in a
representative capacity for another person, which violates the
State Bar Act. (§ 6125.)


Ziegler articulates a similar general prohibition for


nonattorney trustees. Ziegler recognized that unlike
a corporation or similar entities, a “ ‘trust is not a
person but rather a “fiduciary relationship with respect
to property.” [Citations.] Indeed, “ ‘ “an ordinary express
trust is not an entity separate from its trustees.” ’


” [Citation.]’ [Citations.]” ( Ziegler, supra, 64 Cal.App.4th
at p. 548, 75 Cal.Rptr.2d 312, original italics.) Moreover,
the trustee's statutory duties touch on litigation given that
“ ‘the trustee is the proper person to sue or be sued on


behalf of [a] trust.’ [Citations.]” ( Ibid.; see Prob.Code,


§ 16249.) Accordingly, Ziegler observed “one might
conclude, because the trustee and trust are not separate,
the trustee would not be practicing law in a representative
capacity if that trustee appeared in court in litigation involving


the trust property.” ( Ziegler, at p. 548, 75 Cal.Rptr.2d 312.)


Ziegler explained, however, that “ ‘a trustee's duties
in connection with his or her office do not include
the right to present argument [in propria persona] in
courts of the state, because in this capacity such trustee
would be representing interests of others and would
therefore be engaged in the unauthorized practice of law.
[Citation.]’ [Citations.] [¶] Stated otherwise, ‘[a] trustee
must always act solely in  **415  the beneficiaries'


interest. [Citations.]’ [Citations.]” ( Ziegler, supra, 64
Cal.App.4th at pp. 548–549, 75 Cal.Rptr.2d 312, original


italics, some brackets added.) Consequently, Ziegler held:
“A nonattorney trustee who represents the trust in court is
representing and affecting the interests of the beneficiary and


is thus engaged in the unauthorized practice of law.” ( Id.
at p. 549.) Ziegler therefore affirmed on appeal the trial
court's order directing the nonlawyer trustee to withdraw as
the trust's attorney in a lawsuit involving the trust's purchase
of a mobilehome, and to instead retain a lawyer to appear


for the trust. ( Id. at pp. 547, 549, 75 Cal.Rptr.2d 312.)


Like Hansen and City of Downey, Ziegler articulates
a general rule that nonattorneys who purport to conduct
litigation on behalf of others violate the prohibition against
the unauthorized practice of law.


But where, as here, the trustee is also the sole settlor and
trust beneficiary, the rationale underlying the prohibition on
a trustee's in propria persona representation does not apply.
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Simply put, a trustee litigating on behalf of a trust in which he
as the settlor has designated himself the sole beneficiary is not
representing the interests of others. The interest he represents
is his own.


The trial court here analogized to sole shareholder
corporations as a reason to preclude Aulisio from proceeding
in court on the trust's behalf. “A *1525  corporation cannot
represent itself in court, either in propria persona or through


an officer or agent who is not an attorney.” ( Vann v. Shilleh
(1975) 54 Cal.App.3d 192, 199, [126 Cal.Rptr. 401].) The
trial court apparently reasoned that because a corporation is
a separate legal entity from its shareholders, and must utilize


an attorney to conduct litigation ( ibid.), the same must be
true of trusts, even when the settlor of a revocable trust is also
the trustee and sole beneficiary.


But as Ziegler explained, corporations and trusts differ
in important respects. “In contrast to a corporation which
is a ‘ “... distinct legal entity separate from its stockholder
and from its officers” [citation],’ ” a trust is “ ‘not a person
but rather “a fiduciary relationship ” ’ ” between the trustee


and trust beneficiaries. ( Ziegler, supra, 64 Cal.App.4th at


p. 548, 75 Cal.Rptr.2d 312) As Ziegler also explained,
a nonattorney trustee engages in the unauthorized practice
of law where he or she purports to represent the “interests
of others ” by litigating on behalf of the trust beneficiaries.


( Id. at pp. 548–549, 75 Cal.Rptr.2d 312.) But when the
sole settlor, trustee, and beneficiary are the same person, a
trustee litigating to defend the trust corpus represents his or
her own interests, not someone else's. Consequently, there is


no obstacle in Hansen, City of Downey, or Ziegler
to the trustee's self-representation in these circumstances.


[5]  [6] It is critical here that Aulisio is the sole trust settlor.
In a revocable trust, the “trustee owes a fiduciary duty to the
settlor, not to the beneficiaries, as long as the settlor is alive.
During that time, the trustee needs to account to the settlor
only and not also to the beneficiaries. When the settlor dies,
the trust becomes irrevocable, and the beneficiaries' interest


in the trust vests.” ( Estate of Giraldin (2012) 55 Cal.4th
1058, 1062, [150 Cal.Rptr.3d 205, 290 P.3d 199].) Thus, if
Aulisio were not the settlor, but only the trustee and sole
beneficiary of a revocable trust settled by someone else, he
could not purport to litigate trust matters in propria persona
because the interests at stake in protecting the trust corpus


would belong to the settlor, not Aulisio. He would not be
representing his own interests, but rather his **416  fiduciary
duty as the trustee would run to another person, the settlor.
By purporting to litigate in propria person, he actually would


be engaged in the unauthorized practice of law, as Hansen,


City of Downey, and Ziegler explain.


But as CAAJ's sole settlor, trustee, and beneficiary, the
interests Aulisio attempted to represent at trial were his
own. The right of self-representation is long established,
with examples dating to statehood and long predating the
State Bar Act. (E.g., Ex parte Field (1850) 1 Cal. 187; see


Lyons v. State of California (1885) 67 Cal. 380, 384, [7
P. 763] [“The general rule is that parties, whether plaintiff
or defendant, resident or non-resident, may appear in court
to claim their supposed rights, either in person or by [an]
*1526  attorney”].) Nothing in the act or its prohibition


against unauthorized law practice (§ 6125) abrogates the
right of self-representation where, as here, the interests at
stake are truly one's own. Because the trial court in ordering
Aulisio to cease representing the trust effectively precluded
CAAJ from participating in its own lawsuit, we must reverse
the judgment against CAAJ. We therefore also deny the
patrol defendants' motion to dismiss Aulisio's appeal as an
unauthorized instance of practicing law on behalf of others.


B. Aulisio's Personal Property in the Jeep
[7] Aulisio argues in his own capacity that the judgment in


favor of defendants and against him personally should also
be reversed because the jury “would have been confused that
the liability related to the taking of the Jeep was not at issue
and thus [mistakenly concluded] its contents, including the
computer[,] could not have been wrongfully taken.” Aulisio,
however, does not include in the record on appeal any of the
trial proceedings. He does not include a reporter's transcript
of the trial or any portion of the trial, nor any jury instructions
or other trial materials.


It appears from the transcript of the trial court's self-
representation ruling on the first day of trial that the court
excluded evidence of damages concerning the Jeep, but not
whether it was wrongfully towed. The court explained: “[T]he
issue of the [Jeep] is not an issue we're going to try. Well, you
—Mr. Aulisio, you can present evidence with regard to the car
but no—you're not going to be able to seek any damages for
the car. You didn't own the car. [¶] ... There may—there will
be evidence, I am sure, about the towing of the car. Because
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that is the basis for the claim that they owe you with respect to
the personal property, your personal property [in the car]. [¶]
But you're not going to be allowed to argue that they have any
liability for whatever was leased, the car and anything else
that was leased [by] CAAJ, because you're not representing
them, the trust. I will tell [the jury] that the trust—well, I will
tell them that CAAJ at this point is not a party to the case.”


On this record, the distinction between damages for the
Jeep and causation, i.e., whether it was wrongfully towed
and therefore also resulted in the loss of Aulisio's personal
property, does not establish any error in the judgment
concerning Aulisio in his individual capacity. He did not own
the Jeep in that capacity and therefore was not entitled to
assert damages for its loss. His suggestion the jury would
have been confused by the difference between damages and
causation fails because we presume jurors are intelligent and
capable of sorting through the evidence and applying the
law. We may not assume the trial court erroneously excluded
towing or other causation evidence relevant to Aulisio's
loss of his personal property, nor may we assume the trial
court erroneously instructed **417  the jury or somehow
committed other *1527  legal error. To the contrary, we
presume the judgment is correct and indulge in all inferences


in favor of the judgment. ( Denham, supra, 2 Cal.3d at p.
566, 86 Cal.Rptr. 65, 468 P.2d 193.) The pretrial transcript
reflects an accurate distinction between the concepts of
damages and causation, and Aulisio has failed to carry
his burden to demonstrate error in the trial record. (See


Fladeboe v. American Isuzu Motors, Inc. (2007) 150
Cal.App.4th 42, 58, [58 Cal.Rptr.3d 225] [fundamental
principles of appellate review include: “(1) a judgment is
presumed correct; (2) all intendments and presumptions are
indulged in favor of correctness; and (3) the appellant bears
the burden of providing an adequate record affirmatively
proving error”].)


C. Structural Error
The towing defendants argue that because the jury heard and
rejected evidence the towing was improper, “[t]here is no
possible different result if a conversion of the Jeep claim
had been tried....” In effect, the towing defendants argue the
jury's verdict renders “moot” any error in precluding Aulisio
from representing CAAJ and thereby preventing CAAJ from
participating in the trial. According to defendants, “Evidence
about the validity of the tow consumed virtually the entire
trial. It was ‘the’ issue,” and they do not want to retry it
as to CAAJ and damages for the Jeep. Defendants rely on


the principle that an appellant must demonstrate not only
error, but also prejudice, and they claim that in failing to
provide the trial record and thereby also failing to prove
any prejudicial evidentiary or instructional error, CAAJ is
not entitled to reversal. They insist there is no reasonable
probability a different judgment could have been rendered.


[8]  [9]  [10]  [11]  [12] Structural error requires reversal
here. Structural errors affect “the framework within which
the trial proceeds, rather than simply an error in the trial


process itself.” ( Arizona v. Fulminante (1991) 499
U.S. 279, 310, [111 S.Ct. 1246, 113 L.Ed.2d 302].) Such
errors are not subject to the conventional harmless-error
analysis because they affect the entire conduct of the trial


from beginning to end. ( Id. at pp. 309–310, 111 S.Ct.


1246; Soule v. General Motors Corp. (1994) 8 Cal.4th
548, 577, [34 Cal.Rptr.2d 607, 882 P.2d 298].) “In the civil
context, structural error typically occurs when the trial court
violates a party's right to due process by denying the party a
fair hearing. [Citation.] Structural errors requiring automatic
reversal include denying a party's request for a jury trial
[citation] and violating a party's right to present testimony and
evidence [citation].” (Conservatorship of Maria B. (2013)
218 Cal.App.4th 514, 534, [160 Cal.Rptr.3d 269].) “A
structural error requires reversal without regard to the strength


of the evidence or other circumstances. [Citation.]” ( In re
Enrique G. (2006) 140 Cal.App.4th 676, 685, [44 Cal.Rptr.3d
724].)


The trial court committed structural error here by effectively
precluding CAAJ from participating in the trial. The trial
court recognized that with its *1528  self-representation
order on the day of trial, CAAJ “can't participate in the
proceedings.” The court asserted it would tell the jury “that
CAAJ at this point is not a party to the case,” yet the court
nevertheless allowed the jury to return a verdict against CAAJ
and entered judgment against CAAJ. The court viewed its
pretrial order as simply “ordering Mr. Aulisio to withdraw
as the attorney for the trust. And ... it is up to the trust to
either retain a member of the bar or not.” But the trial court
would not allow Aulisio to request a continuance on CAAJ's
behalf. The court noted, “You cannot represent the trust in
**418  court. That's the bottom line. You cannot argue on


their behalf. You cannot even ask for a continuance so they
can get an attorney. Because you're not an attorney.” The court
concluded: “[T]his train has left the station, and we're starting
trial whether the leasing company is in it or not—whether the
trust is in it or not.”
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[13] Due process is a flexible concept, but at its core includes


the right to be heard. ( Mathews v. Eldridge (1976) 424 U.S.
319, 334, [96 S.Ct. 893, 47 L.Ed.2d 18].) Denying CAAJ the
right to participate in the trial in which an adverse judgment
was entered against it violated due process and constitutes
structural error. Defendants do not on appeal identify the
elements of collateral estoppel or argue they apply here, and
any such argument should be made in the trial court with
a full and fair opportunity for CAAJ to participate in the
proceedings. Similarly, the towing defendants' invocation of


a statutory immunity for tow companies ( Veh.Code, §
22658) is not proper on appeal, but rather belongs in the first
instance in the trial court.


III


DISPOSITION


The judgment is affirmed as to Aulisio in his individual
capacity. The judgment is reversed as to CAAJ and Aulisio
as CAAJ's trustee, and remanded for further proceedings
consistent with this opinion. Aulisio is entitled to costs on
appeal.


I CONCUR:


IKOLA, J.


FYBEL, J., concurring.


As the author of Hansen v. Hansen (2003) 114 Cal.App.4th


618, [7 Cal.Rptr.3d 688] ( Hansen ), I have a responsibility
to write separately to emphasize the decision to permit
Anthony Aulisio, Jr., as trustee of the CAAJ Leasing Trust
(the CAAJ Trust), to appear in propria persona is narrowly
limited to the asserted facts of this case and is consistent


with Hansen and with Ziegler v. Nickel (1998) 64


Cal.App.4th 545, [75 Cal.Rptr.2d 312] ( Ziegler ) and


*1529  City of Downey v. Johnson (1968) 263 Cal.App.2d


775, [69 Cal.Rptr. 830] ( City of Downey ). Hansen,


Ziegler, and City of Downey were correctly decided
and nothing in the majority opinion should be read as
abrogating or limiting them in any way. As explained in the


majority opinion and in my concurrence, Aulisio can be self-
represented only because he claims to be the sole settlor, sole
trustee, and sole beneficiary of a revocable trust.


Business and Professions Code section 6125, part of the
State Bar Act, provides that “[n]o person shall practice law
in California unless the person is an active member of the


State Bar.” As Hansen explains, “[s]ince the passage of
the State Bar Act in 1927, persons may represent their own
interests in legal proceedings, but may not represent the
interests of another unless they are active members of the


State Bar.” ( Hansen, supra, 114 Cal.App.4th at p. 621, 7
Cal.Rptr.3d 688.)


An ordinary express trust is not an entity separate from its
trustees but rather is “ ‘a fiduciary relationship with respect to


property.’ ” ( Moeller v. Superior Court (1997) 16 Cal.4th
1124, 1132, fn. 3, [69 Cal.Rptr.2d 317, 947 P.2d 279].) “For
that reason, the trustee, rather than the trust, is the real party


in interest in litigation involving trust property.” ( Ibid.)
And, “[a] trustee must always act solely in the beneficiaries'


interest. [Citations.]” ( Id. at p. 1134, 69 Cal.Rptr.2d 317,


947 P.2d 279.) In Ziegler, supra, 64 Cal.App.4th at
page 549, 75 Cal.Rptr.2d 312, the Court of Appeal applied
these principles to conclude, “[a] nonattorney trustee who
represents the trust in court is representing and affecting
**419  the interests of the beneficiary and is thus engaged


in the unauthorized practice of law. [Citation.]” Although the


Ziegler opinion does not specifically state so, it appears
the trustee in that case was not the sole settlor and the sole
beneficiary of a revocable trust.


The record does not reveal much about the CAAJ Trust.
Indeed, we do not even have a copy of the purported
trust instrument. What we do know is based only on
representations made by Aulisio on the first day of trial. He
represented to the trial court, and the parties have accepted
as true for purposes of the appeal, that the CAAJ Trust is
a revocable living trust, and that Aulisio, who is a natural
person, is its sole settlor, sole trustee, and sole beneficiary.


A trust is presumed to be revocable by the settlor unless
the trust instrument expressly makes the trust irrevocable.
(Prob.Code, § 15400.) “A revocable trust is a trust that the
person who creates it, generally called the settlor, can revoke
during the person's lifetime. The beneficiaries' interest in
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the trust is contingent only, and the settlor can eliminate
that interest at any time. When the trustee of a revocable
trust is someone other than the settlor, that trustee owes
a fiduciary duty to the settlor, not to the beneficiaries, as


long as the settlor is alive.” ( Estate of Giraldin (2012) 55
Cal.4th 1058, 1062, [150 Cal.Rptr.3d 205, 290 P.3d 199], fn.
omitted.) Unless the trust instrument *1530  states otherwise,
the person having the power to revoke the trust, and not the
beneficiary, has the rights afforded beneficiaries while the


trust is revocable ( Prob.Code, § 15800, subd. (a)), and
“[t]he duties of the trustee are owed to the person holding the


power to revoke” ( id., § 15800, subd. (b)).


Those principles support the proposition that when, as in
this case, the settlor, trustee, and beneficiary are the same
natural person, and the settlor can revoke the trust at any time,
the trustee litigating to defend the trust corpus is in effect
representing his or her own interests. The trustee's fiduciary
duties are owed to the settlor, who is the same person as the
trustee. In this very limited situation, the trustee may invoke
the right of self-representation and appear and represent the
trust in litigation affecting trust property.


I emphasize that if any one of those facts is different—i.e.,
the trustee was not the sole settlor or the sole beneficiary,
there is more than one trustee, the trustee is not a natural


person, 1  or the trust is not a revocable living trust—then the
holding in this case would not be applicable. As the majority's


discussion of Ziegler and Estate of Giraldin, supra, 55
Cal.4th 1058, 150 Cal.Rptr.3d 205, 290 P.3d 199, correctly
recognizes, “if Aulisio were not the settlor, but only the trustee
and sole beneficiary of a revocable trust settled by someone
else, he could not purport to litigate trust matters in propria
persona because the interests at stake in protecting the trust
corpus would belong to the settlor, not Aulisio.” (Maj. opn.,
ante, at p. 1525.)


If the evidence presented after remand shows the facts
regarding the CAAJ Trust are different from those represented
by Aulisio, the majority and concurring opinions do not
preclude the trial court from considering again whether
Aulisio, as trustee, can represent the CAAJ Trust in
propria persona without violating the rule against nonlawyers
representing the interests of others.


**420  The decision in this matter is consistent with


Ziegler, Hansen, and City of Downey. As noted,


Ziegler did not expressly state whether the trust in that
case was revocable and whether the trustee was the sole


settlor and the sole beneficiary. Hansen and City of
Downey concerned executors of decedent's estates, and not


trustees of revocable trusts. Hansen held, “[a] person who
is unlicensed to practice law and who represents a decedent's
estate cannot appear in propria persona on behalf of the estate


in matters outside the probate proceedings.” ( Hansen,
supra, 114 Cal.App.4th at p. 621, 7 Cal.Rptr.3d 688.) In so


holding, Hansen confirmed the principle announced in 
*1531  City of Downey, supra, 263 Cal.App.2d at page 779,


69 Cal.Rptr. 830, that “in absence of statutory authorization,
neither an executor, administrator, nor a guardian may
appear except through a licensed attorney in proceedings
involving matters other than his personal rights as such a


representative.” (Fn. omitted.) In City of Downey, Judge
Aiso (sitting by assignment), joined by Presiding Justice
Kaus and Justice Hufstedler, held a nonlawyer representing a
decedent's estate as conservator and executor of a decedent's
estate who was not a licensed attorney could not appear in
propria persona on behalf of the estate in litigation affecting


estate property. 2  ( City of Downey, supra, at pp. 779–780,
69 Cal.Rptr. 830.)


Considering the lack of California authority dealing precisely
with the issue presented in this case, the trial court


understandably relied on Hansen and City of Downey.


Those decisions, and Ziegler, though distinguishable from
this matter, were correctly decided, and nothing in the
majority opinion can or should be read to limit or abrogate
them.


Finally, I concur in the portion of the majority opinion
affirming the judgment against Aulisio in his personal
capacity.


All Citations


230 Cal.App.4th 1516, 179 Cal.Rptr.3d 408, 14 Cal. Daily
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Footnotes


1 C.E. Pope was the first to recognize the prohibition against unauthorized legal practice does not apply


to a trustee who is also “the actual beneficial owner of the claims being asserted by the Trusts.” ( 818


F.2d at p. 697.) C.E. Pope has been cited with approval on this point more than 200 times. But on appeal
neither Aulisio nor any of the respondents discuss the case. It forms no part of our decision, which instead
turns on the right of self-representation that follows when the settlor, trustee, and sole beneficiary are one
and the same person.


1 “ ‘A corporation cannot represent itself in court, either in propria persona or through an officer or agent who


is not an attorney.’ ” ( Merco Constr. Engineers, Inc. v. Municipal Court (1978) 21 Cal.3d 724, 729, [147
Cal.Rptr. 631, 581 P.2d 636].)


2 Hansen left open the issue whether the personal representative of a decedent's estate may represent


herself in propria persona in litigating a petition in the probate proceedings. ( Hansen, supra, 114


Cal.App.4th at p. 622, 7 Cal.Rptr.3d 688.) Both Hansen and City of Downey expressly left open the issue
whether the executor of a decedent's estate can appear in propria persona in probate proceedings affecting


rights personal to the executor. ( Hansen, supra, at p. 622, 7 Cal.Rptr.3d 688; City of Downey, supra,
263 Cal.App.2d at p. 780, 69 Cal.Rptr. 830.) The opinion in this matter does not address those issues either.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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235 Cal.App.3d 1383
Court of Appeal, First District, Division 4, California.


Alice M. BEASLEY, et al., Plaintiffs and Respondents,


v.


WELLS FARGO BANK,


N.A., Defendant and Appellant.


No. A048490.
|


Nov. 12, 1991.
|


Review Denied March 12, 1992.


Synopsis
Credit card customers filed class action against issuing bank,
challenging its assessment of fees against cardholders who
failed to make timely payments or exceeded their credit limits.
The San Francisco County Superior Court, No. 861555,
Robert L. Dossee, J., entered judgment on jury verdict for
cardholders on actual damages claim and ruled for bank on
unfair business practices claim. Bank appealed. The Court
of Appeal, Reardon, J., held that: (1) although cardholders
had no right to jury trial on affirmative claim for relief
from liquidated damages, jury trial was proper as cardholders
sought defensive relief by opposing bank's cross complaint
for breach of contract; (2) trial judge erred in submitting
to jury the legal question of whether challenged fees were
valid as liquidated damages, but bank showed no prejudice
from that error; (3) cardholders could obtain monetary relief
under statute governing validity of liquidated damages; (4)
four-year statute of limitations for action on written contract,
not two-year statute of limitations for action on nonwritten
contract, was applicable; and (5) judgment was supported by
substantial evidence.


Affirmed.


Procedural Posture(s): On Appeal.


West Headnotes (12)


[1] Jury Multiple Parties or Issues


Although credit cardholders had no right to
jury trial on affirmative claim against issuing
bank for relief from “late” and “overlimit” fees,
bank's cross complaint for breach of contract and
cardholders' answer thereto created defensive
claim for relief on which right to jury trial
existed.


2 Cases that cite this headnote


[2] Finance, Banking, and Credit Trial


Although amount of actual damages from late
and overlimit activity was question of fact for
jury to decide in credit cardholders' class action
against issuing bank challenging assessment of
“late” and “overlimit” fees, preliminary question
of whether liquidated damages provisions were
valid was matter for court, not jury, to decide.


18 Cases that cite this headnote


[3] Appeal and Error Submission of case or
question to jury


Bank did not waive trial court's error in
submission to jury of legal question of whether
challenged credit card fees were valid as
liquidated damages by failing to object to that
submission in credit cardholders' class action;
bank first argued that point almost a year
before trial on motion to strike jury demand,
styled alternatively as “motion to set [the]
order of proof of issues to be tried to the
court,” again made argument in trial brief shortly
before trial, and argued in posttrial motion
for judgment notwithstanding verdict that court
should independently decide validity issue.


11 Cases that cite this headnote


[4] Appeal and Error Plenary, free, or
independent review


Ordinarily, trial judge's decision on question of
law is not binding on appeal and appellate court
will make its own independent determination.


1 Cases that cite this headnote
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[5] Appeal and Error Judge as factfinder
below


Appellate courts should defer to trial judge
decisions whenever trial judge's “nether
position” in judicial pyramid makes him
presumptively more capable decision maker
because of his observation of witnesses and his
superior opportunity to get “the feel of the case.”


6 Cases that cite this headnote


[6] Appeal and Error Particular Cases and
Contexts


Court of Appeals could not decide issue of
validity of liquidated damages provisions in
credit card customer agreements, erroneously
submitted to jury rather than decided by trial
judge, as that issue turned on witness credibility.


11 Cases that cite this headnote


[7] Appeal and Error Submission of Issues or
Questions to Jury


Nonconstitutional procedural error from trial
judge's submission to jury of legal question
of whether challenged credit card fees were
valid as liquidated damages was not reversible,
absent demonstration by bank of actual prejudice
therefrom.


12 Cases that cite this headnote


[8] Damages Construction of Stipulations


Monetary relief is available under statute
governing validity of liquidated damages. West's
Ann.Cal.Civ.Code § 1671(d).


2 Cases that cite this headnote


[9] Limitation of Actions Implied contract
growing out of breach of written contract


Four-year limitation period for action on written
contract applies not only to breach of express
obligation under written contract, but also to
breach of implied promise arising out of contract.
West's Ann.Cal.C.C.P. § 337, subd. 1.


4 Cases that cite this headnote


[10] Finance, Banking, and Credit Time to
sue;  limitations and laches


Four-year statute of limitations for action
on written contract, not two-year statute for
action on nonwritten contract, applied in
credit cardholders' class action against bank
challenging assessment of “late” and “overlimit”
fees. West's Ann.Cal.C.C.P. §§ 337, subd. 1, 339,
subd. 1.


4 Cases that cite this headnote


[11] Finance, Banking, and Credit Interest,
charges, and fees


Bank's indirect costs from late and overlimit
activity were not compensable, absent showing
of direct causal link between cardholders'
breaches and bank's actual losses.


2 Cases that cite this headnote


[12] Finance, Banking, and Credit Interest,
charges, and fees


Fees paid by bank to collection agencies
in its attempts to collect late balances from
credit cardholders were not compensable, absent
showing of actual expenses of collection.


1 Cases that cite this headnote


Attorneys and Law Firms


**447  *1388  M. Laurence Popofsky, Weyman I.
Lundquist, Robert S. Venning, Brian P. Brosnahan, and
Sarah Rubenstein, Heller, Ehrman, White & McAuliffe, San
Francisco, for defendant and appellant.


James C. Sturdevant and Patricia Sturdevant, Sturdevant &
Sturdevant, San Francisco, for plaintiffs and respondents.
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REARDON, Associate Justice.


In this case we affirm a $5,227,617 judgment in a class
action which challenged Wells Fargo Bank's assessment of
fees against credit card customers who failed to make timely
payments or exceeded their credit limits.


*1389  We hold as follows: (1) although there is no right to
a jury trial on an affirmative claim for relief from liquidated
damages, a jury trial was proper here because the plaintiffs
sought defensive relief by opposing a cross-complaint; (2)
the judge erred in submitting to the jury the legal question
whether the challenged fees were valid as liquidated damages,
but the bank has shown no prejudice from the error; **448
(3) the plaintiffs could obtain monetary relief under the
statute governing the validity of liquidated damages; (4) the
applicable limitations period was four years; and (5) the
judgment was supported by substantial evidence.


II. BACKGROUND


This litigation concerns two types of fees—“late” and
“overlimit”—that Wells Fargo imposed on customers who
had Mastercard or VISA credit card accounts. The late fee
was assessed against customers who did not make a monthly
payment on time. The overlimit fee was charged to customers
whose account balances in a given month exceeded their
credit limits by more than 15 percent.


Until 1982, the late fee was calculated as the greater of either
$1 or 5 percent of the minimum payment due, but not to
exceed $5. The overlimit fee was $5. In March 1982, a Wells
Fargo “Credit Card Task Force” proposed increasing these
fees—which “working papers” described as a “good source
of revenue”—pursuant to a strategy of “maximizing fee
income.” The person ultimately responsible for the decision to
increase fees, Executive Vice President Jack Kopec, requested
a cost study by a Wells Fargo employee, Stephen Simpson.
Kopec had already decided to increase the fees, but did not
decide the amount of the increases until the cost study was
prepared.


Simpson's cost study, completed in June 1982, recommended
that the bank increase the late charge to the greater of
either $2 or 10 percent of the minimum payment due, but
not to exceed $10, and impose the existing $5 overlimit
fee when account balances exceeded credit limits by
more than 10 percent. Kopec, however, declined to follow


Simpson's recommendations. Instead, he decided to increase
the minimum late charge to $3 and to increase the overlimit
charge to $10. The new fees became effective on December
1, 1982. The new fees, like the superseded fees, were set forth
in “Customer Agreement and Disclosure Statement” forms.


On July 23, 1986, Alice M. Beasley filed a class action against
Wells Fargo, seeking recovery of fees already assessed and
an injunction against future imposition of fees. An amended
complaint added two other named plaintiffs. The class was
certified as consisting of all California customers *1390
whose accounts were assessed late and overlimit fees between
July 23, 1982, and May 18, 1987. The complaint included
allegations that the plaintiffs were entitled to monetary
recovery under Civil Code section 1671, which governs the
validity of liquidated damages, and were entitled to injunctive


relief under Business and Professions Code section 17200
et seq., which proscribes unfair business practices.


Wells Fargo filed a cross-complaint for breach of contract,
seeking to recover “all sums due and owing” to the bank
by “certain members of the purported class” who had been
assessed “certain service charges.” The bank later stipulated
to denial of class treatment of the cross-complaint, but the
claims against the named plaintiffs remained.


Under the applicable law, Wells Fargo's late and overlimit fees
were not valid as liquidated damages unless it would have
been “impracticable or extremely difficult to fix the actual
damage” from late and overlimit activity (Civ.Code, § 1671,
subd. (d)) and the bank had made a “reasonable endeavor” to
estimate a “fair average compensation” for its loss from such


activity. (Garrett v. Coast & Southern Fed. Sav. & Loan
Assn. (1973) 9 Cal.3d 731, 738–739, 108 Cal.Rptr. 845, 511
P.2d 1197.) Absent either of these elements, the fee provisions
in the Customer Agreement and Disclosure Statement were
void, but the plaintiffs still remained liable for “the actual
damages resulting from” their late and overlimit activity,
which would include “administrative costs reasonably related
to collecting and accounting for” late and overlimit balances.


(Id., at p. 741, 108 Cal.Rptr. 845, 511 P.2d 1197.)


Wells Fargo sought at trial to justify its fees as liquidated
damages and to prove that its actual damages exceeded the
fees assessed. The bank presented expert testimony **449
by a certified public accountant, Paul Regan, who claimed
that for a representative period during the first six months
of 1986, the bank's late fees were $3,212,000 while its
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late account costs were $4,043,082, and its overlimit fees
were $374,060 while its overlimit costs were $387,453.
The plaintiffs presented contrary testimony by their own
certified public accountant, John Lehman, who testified that
for this six-month period Regan had overstated late account
costs by $1,873,896 and had overstated overlimit costs by
$198,214. In accordance with Lehman's calculations, the
plaintiffs argued that for the entire class period the assessed
late fees exceeded late account costs by at least $8,894,988,
and the assessed overlimit fees exceeded overlimit costs by
at least $2,358,148.


The trial judge submitted the liquidated damages issues
to a jury. In a special verdict, the jury made findings on
two subissues: whether the purported liquidated damages
provisions were valid, and, if not, what was the extent of
the plaintiffs' liability for actual damages caused by late and
*1391  overlimit activity. On the validity issue, the jury


found that although it had been impracticable or extremely
difficult to fix actual damages, Wells Fargo had not made a
reasonable endeavor to estimate a fair average compensation
for loss; thus the purported liquidated damages provisions
were void. On the actual damages issue, the jury found that
late fees had exceeded late account costs by $4,182,796, and
overlimit fees had exceeded overlimit costs by $1,044,821.
Taking into account certain adjustments the jury made to
the plaintiffs' calculations of fee income, the award was
approximately half the amount the plaintiffs had requested.


The court independently decided the unfair business practices
claim, ruling for Wells Fargo because “the equities do not
favor granting injunctive relief, nor, as a matter of policy,
is this Court well suited to regulating retail bank pricing
via injunction on an ongoing basis.” The court rendered
judgment on the jury verdict and dismissed Wells Fargo's
cross-complaint without prejudice. Wells Fargo filed a timely


notice of appeal. 1


III. DISCUSSION


A. Jury Trial Issues
Wells Fargo's first claim of error concerns the propriety of
submitting the liquidated damages issues to the jury. The bank
contends there was no right to a jury trial in this action for
relief from liquidated damages, and even if there was, the
subissue of validity was still a matter to be decided by the trial
judge.


1. The right to a jury trial.
[1]  In determining whether there is a right to a jury trial in an


action for relief from liquidated damages, the pivotal question
is whether there was a right to a jury trial of such an action
at common law as of 1850, when the California Constitution


was adopted. (E.g., C & K Engineering Contractors v.
Amber Steel Co. (1978) 23 Cal.3d 1, 8, 151 Cal.Rptr. 323, 587


P.2d 1136.) This question is “purely historical” (ibid.), and
in this case requires an examination of the common law of
England.


Before 1697, the English courts of equity had exclusive
jurisdiction to relieve a party from a penalty for breach
of contract. (2 Story, Commentaries *1392  on Equity
Jurisprudence (1836) § 1301, p. 536.) In 1697, Parliament
enacted the “Statute of William” (8 & 9 William III, ch. 11,
§ 8), which provided that in an action at law to recover a
penalty for breach of contract, the plaintiff could only recover
actual damages from the breach of contract, which were
to be assessed by the jury (XII Holdsworth, A History of
English Law (1938) pp. 519–520). The Statute of William did
not purport to invest jurisdiction in the law courts to grant
affirmative relief from the penalty, but merely permitted relief
to be sought **450  defensively in an action at law to recover
the penalty.


Thus, at common law, a party in breach was not entitled to a
jury trial in an action for affirmative relief from a penalty for
the breach, over which exclusive jurisdiction remained in the
equity courts. The right to a jury trial was limited to defensive
relief in the form of assessment of actual damages where the
nonbreaching party sued at law to recover the penalty.


Ordinarily, therefore, an action against Wells Fargo for
affirmative relief from late and overlimit fees would be
considered equitable, with no right to a jury trial. There being
no such right at common law as of 1850, there is no such right


now. 2


But this litigation did not consist solely of an action by
customers for affirmative relief. Wells Fargo filed a cross-
complaint for breach of contract, seeking to recover “all
sums due and owing” to the bank by “certain members of
the purported class” who had been assessed “certain service
charges.” The plaintiffs filed an answer which asserted the
defense that the fees were “unlawful liquidated damages.”
Thus, by its cross-complaint, Wells Fargo was pursuing an
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action at law to recover fees, to which the plaintiffs could
seek defensive relief with a right to a jury trial. In effect,
the cross-complaint took the litigation beyond the exclusive
realm of equity jurisdiction and within the scope of legal
jurisdiction, where defensive relief could be obtained from
a jury. The bank later stipulated to denial of class treatment
of the cross-complaint, but the claims against the named
plaintiffs remained.


Wells Fargo points out that it effectively abandoned the cross-
complaint entirely, even against the named plaintiffs, by
submitting no jury instructions or special verdict questions
on the cross-complaint. Such abandonment, however, did not
become fully evident until the close of trial, long after the right
to a jury trial had been litigated. The judge could not have
known at the time he denied the objection to a jury trial that
the cross- would *1393  later be “effectively” abandoned,
and thus cannot be faulted on that basis for allowing a jury
trial.


In short, even though the plaintiffs did not have a right to
a jury trial on their suit for relief from liquidated damages,
the bank's cross-complaint and the plaintiffs' answer created
a defensive claim for relief on which there was a right to a
jury trial, and thus the bank's objection to a jury trial was


substantively meritless. 3


2. Submission of the validity subissue to the jury.
The plaintiffs' right to a jury trial was not, however, absolute.
Even in actions at law before 1850, juries did not decide the
validity of a liquidated damages provision—i.e., whether the
sum to be paid in the event of a breach constituted liquidated
damages or an unlawful penalty. This was a matter to be
decided by the judge.


As stated in Sainter v. Ferguson (1849) 137 Eng.Rep. 283,
288, although the question of validity “has sometimes been
left to the jury ... it is now clearly settled, that, whether the
sum mentioned in an agreement to be paid for a breach, is
to be treated as a penalty or as liquidated and ascertained
damages, is a question of law, to be decided by the judge
upon a consideration of the whole instrument.” (See also
McCormick, Handbook on the Law of Damages (1935) § 157,
p. 624 [courts hold “almost unanimously, that the trial judge,
not the jury, decides in the light of all the facts whether the
stipulation is for liquidated damages or for a penalty”]; 11
Cal.Law Revision Com.Rep. (1973) 1229, 1291, fn. 291 [case


law is not clear but “it appears that the question of validity


will be determined by the judge”].) 4


[2]  **451  Thus, while the amount of actual damages from
late and overlimit activity was a question of fact for the jury
to decide, the preliminary question whether the liquidated
damages provisions were valid was a matter for the court to
decide. The court, not the jury, should have decided whether
it had been impracticable or extremely difficult to fix actual
damages and whether Wells Fargo had made a reasonable
endeavor to estimate a fair average compensation for its loss.


[3]  *1394  This conclusion raises two questions which the
parties have not addressed. The first is whether Wells Fargo
waived the error by failing to object to submission of the
validity issue to the jury. The answer is no. Wells Fargo first
argued this point almost a year before trial in a motion to
strike the jury demand, which was styled alternatively as a
motion “to set [the] order of proof of issues to be tried to the
court.” Shortly before trial, the bank again made this argument
in a trial brief. Even after trial, in a motion for judgment
notwithstanding the verdict, the bank argued that the court
should independently decide the validity issue.


The second question is as follows: If validity was a matter for
the judge to decide, can we decide that matter independently
on appeal? Again, the answer is no, but the question is more
problematic.


[4]  Ordinarily, a trial judge's decision on a question of
law is not binding on appeal, and the appellate court will


make its own independent determination. (E.g., Parsons
v. Bristol Development Co. (1965) 62 Cal.2d 861, 865–
866, 44 Cal.Rptr. 767, 402 P.2d 839 [independent appellate
interpretation of a writing absent conflicting extrinsic
evidence].) The problem here is that the validity issue is
not really a classic question of law, but is one of fact that,
because of its character, is nevertheless committed to judicial
determination. One authority explains that each of the various
questions pertinent to validity “is a question of fact in the
sense of not being a question as to the content of a legal
rule. Each of them, however, involves the application of a
vague standard to a hypothetical situation. A jury is likely
to make little effort to consider the imaginary picture of
what could have been foreseen to the exclusion of what later
actually happened, or to apply discriminatingly the standard
of proportion [of agreed amount to reasonably estimable
probable damages], and the courts seem wise, therefore,
in holding, as they do almost unanimously, that the trial
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judge, not the jury, decides in the light of all the facts
whether the stipulation is for liquidated damages or for a
penalty.” (McCormick, Handbook on the Law of Damages
(1935) § 157, pp. 623–624.)


[5]  Validity being a factual issue, it would be particularly
inappropriate for us to decide that issue independently
if it turns on witness credibility. Appellate courts should
defer to trial judge decisions “whenever the trial judge's
‘nether position’ in the judicial pyramid makes him a
presumptively more capable decisionmaker ( [Rosenberg,
Judicial Discretion of the Trial Court, Viewed From Above
(1971) 22 Syracuse L.Rev. 635,] 663) because of ‘his
observation of the witnesses [and] his superior opportunity


to get “the feel of the case.” ’ (Noonan v. Cunard
Steamship Co. (2d Cir.1967) 375 F.2d 69, 71 (by Friendly,


J.).)” (Hurtado v. Statewide Home Loan Co. (1985)
167 Cal.App.3d 1019, 1024–1025, 213 Cal.Rptr. 712,


disapproved on another *1395  point in Shamblin v.
Brattain (1988) 44 Cal.3d 474, 479, fn. 4, 243 Cal.Rptr. 902,
749 P.2d 339.)


[6]  The validity issue does indeed turn on witness credibility.
The plaintiffs' theory on the “reasonable endeavor” question
is that Executive Vice President Jack Kopec made the decision
to raise the fees in March 1982 in order to maximize income
**452  and generate additional revenues, and he obtained the


Simpson cost study merely to justify the anticipated increases
rather than as part of a reasonable endeavor to estimate a
fair compensation for loss. The plaintiffs rely on the March
1982 “working papers” of the bank's Credit Card Task Force
—of which Kopec was a member—which described the fees
as a “good source of revenue” and proposed their increase
pursuant to a strategy of “maximizing fee income.”


But the evidence was in conflict on this point. Kopec testified
that in stating the strategy of “maximizing fee income” and
characterizing the fees as a “good source of revenue,” he
meant he was “trying to recover our costs,” which he had
assumed were no longer being recovered due to high inflation
since “fees had not increased in many years and yet expenses
had....” Kopec testified that in March 1982 he did not know
how much he would increase the fees; the final decision as to
amount was not made until June 1982, after the preparation
of Simpson's cost study. Kopec claimed he did not decide
to charge merely “what the market would bear”; if he had,
he would have accepted Simpson's recommendations. Kopec


did not do his own cost study after Simpson's cost study was
prepared, but he did do a “mental calculation.”


Thus, while the March 1982 characterizations of the bank's
strategy as “maximizing fee income” and the fees as a
“good source of revenue,” coupled with the fact Kopec had
decided to raise fees before obtaining the Simpson cost study
and did not do his own cost study, strongly suggest the
fee increase was an attempt to increase profits rather than
estimate a fair compensation for loss, Kopec's testimony
was unequivocally contrary, asserting a plausible (whether
or not convincing) explanation consistent with a reasonable
endeavor to obtain compensation for increased costs. The
reasonable endeavor issue, therefore, turned on the credibility
of Kopec's testimony. As an appellate court limited to a
paper record, we are ill-equipped to decide this credibility
issue independently (although substantial evidence plainly
supported the judgment on this point).


In short, the trial court erred in submitting to the jury the
subissue whether the late and overlimit fees were valid as
liquidated damages, and we cannot deal with the error by
deciding the validity issue on our own.


*1396  3. The question of prejudice.
[7]  The question remains, however, whether the error is


reversible. Wells Fargo contends the error is reversible per se,
while the plaintiffs argue the error is not reversible without a
showing of actual prejudice.


The plaintiffs rely on decisions which state generally that “
‘prejudice will not be presumed from the fact that trial was to


the court or to a jury.’ ” (McIntosh v. Bowman (1984) 151


Cal.App.3d 357, 363, 198 Cal.Rptr. 533, quoting Byram v.
Superior Court (1977) 74 Cal.App.3d 648, 653, 141 Cal.Rptr.


604; see also Gann v. Williams Brothers Realty, Inc. (1991)


231 Cal.App.3d 1698, 1704, 283 Cal.Rptr. 128; Glogau
v. Hagan (1951) 107 Cal.App.2d 313, 318–319, 237 P.2d
329.) At first glance, these decisions would seem contrary
to the well-settled rule that the denial of the constitutional
right to a jury trial is reversible per se, without the need


to show actual prejudice. (People v. One 1941 Chevrolet


Coupe (1951) 37 Cal.2d 283, 300, 231 P.2d 832; Selby
Constructors v. McCarthy (1979) 91 Cal.App.3d 517, 527,
154 Cal.Rptr. 164.) Narrowly construed, however, these cases
may be harmonized with the per se rule. Each involved
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situations where the trial court exercised its discretion to deny


relief from a waiver of the right to a jury trial. (Gann
v. Williams Brothers Realty, Inc., supra, 231 Cal.App.3d at


p. 1704, 283 Cal.Rptr. 128; McIntosh v. Bowman, supra,


151 Cal.App.3d at p. 363, 198 Cal.Rptr. 533; Byram v.
Superior Court, supra, 74 Cal.App.3d at p. 650, 141 Cal.Rptr.


604; Glogau v. Hagan, supra, 107 Cal.App.2d at p. 318,
237 P.2d 329.) In effect, the appellate courts were reviewing
the discretionary denial of relief from the waiver, not the
denial of the underlying constitutional right to a jury trial.
Hence, it was appropriate in **453  those cases to invoke a
traditional harmless error analysis. Any broader construction
of those cases as supporting a finding of harmless error where
the constitutional right to a jury trial was denied would run
afoul of the reversible per se rule set forth by the California
Supreme Court in People v. One 1941 Chevrolet Coupe,
supra.


But none of these cases is really pertinent, as each involved
the denial of a jury trial, whereas here we deal with the
erroneous submission of an issue to the jury. The per se rule
has no application here because it is based on the fact that
the erroneous denial of a jury trial implicates an inviolate
constitutional right. (See Cal. Const., art. I, § 16.) The
erroneous grant of a jury trial or the improper submission of
an issue to the jury is nothing more than a nonconstitutional
procedural error.


Wells Fargo cites A–C Co. v. Security Pacific Nat.
Bank (1985) 173 Cal.App.3d 462, 219 Cal.Rptr. 62 for the
proposition that the submission of equitable issues to a jury
is reversible per se unless the trial court treated the verdict on
those issues as merely advisory and made its own independent


*1397  findings. But the court in A–C Co. did not engage
in any reversible error analysis. The court merely noted that
the trial judge had erroneously submitted an equitable issue
to the jury without making independent findings, rejected
the respondents' arguments that the error had been waived
below, and reversed the judgment without discussing actual


or presumed prejudice. (Id., at pp. 474–475, 219 Cal.Rptr.


62.) Thus, the opinion in A–C Co. is not helpful on this
point.


Absent any constitutional dimension to the present error
or any existing holding that such error is reversible per
se, we are left to our own devices to decide whether this


nonconstitutional procedural error is reversible per se or is
reversible only upon a showing of actual prejudice. This
leads us inexorably to the traditional harmless error analysis
for nonconstitutional error, under which prejudice is not


presumed. ( Code Civ.Proc., § 475; People v. Watson
(1956) 46 Cal.2d 818, 835, 299 P.2d 243.) Rather, the
presumption is indulged that Wells Fargo had a fair trial, and


Wells Fargo has the burden of showing otherwise. (Pool v.
City of Oakland (1986) 42 Cal.3d 1051, 1069, 232 Cal.Rptr.
528, 728 P.2d 1163.) The bank has done absolutely nothing to
overcome this presumption, making no attempt whatever to
show actual prejudice. Indeed, it is difficult to conceive how
actual prejudice might be demonstrated in such a situation.


This does not mean that a litigant is without any effective
remedy when the trial judge erroneously decides to submit
an issue to a jury. Immediate review by extraordinary writ
is available, and on such pretrial review the question of


prejudice does not arise. (See Gann v. Williams Brothers
Realty, Inc., supra, 231 Cal.App.3d at p. 1704, 283 Cal.Rptr.
128.) Wells Fargo had ample opportunity to make all its
current jury trial arguments on immediate writ review—
the trial judge having ruled on these points before trial
began—but failed to do so. Indeed, the bank's counsel did
not even present the trial judge with a discussion of the
pre–1850 common law, evidently waiting until the appeal
process before fully researching the point. Thus, Wells
Fargo is itself responsible for the fact that it now faces
the virtually insurmountable obstacle of traditional harmless
error analysis.


The situation is analogous to several types of errors in the
field of criminal law. For example, if a nonjurisdictional
irregularity in preliminary examination procedures is asserted
before trial by petition for an extraordinary writ, prejudice is
presumed, but on appeal after judgment the reviewing court
will not reverse unless the defendant shows actual deprivation


of a fair trial or other prejudice. (People v. Pompa–Ortiz
(1980) 27 Cal.3d 519, 529, 165 Cal.Rptr. 851, 612 P.2d 941.)
Similarly, prejudice is presumed on pretrial review but not
on appeal where a criminal defendant is denied the statutory


right to a speedy trial  *1398  (People v. Wilson (1963)
60 Cal.2d 139, 151–152, 32 Cal.Rptr. 44, 383 P.2d 452), a


change of venue mandated by extensive pretrial publicity 
**454  (People v. Williams (1989) 48 Cal.3d 1112, 1125, 259


Cal.Rptr. 473, 774 P.2d 146), or representation by counsel of
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choice (People v. Chavez (1980) 26 Cal.3d 334, 348–349,


161 Cal.Rptr. 762, 605 P.2d 401). (See generally People v.
Pompa–Ortiz, supra, 27 Cal.3d at p. 529, 165 Cal.Rptr. 851,
612 P.2d 941.)


This is not to say that Wells Fargo waived the error by failing
to pursue writ relief. A writ petition was not a prerequisite to
appellate review. It just means that, as a practical matter, by
omitting to seek immediate writ review, the bank presented
itself with the daunting (perhaps impossible) task of proving
actual prejudice on appeal.


This approach is fundamentally sound judicial policy. It
would be a colossal waste of judicial resources to reverse
a judgment after a lengthy trial, based on nonconstitutional
procedural error of no demonstrated prejudice, where the
error could have been cured before trial through the
expediency of extraordinary writ proceedings.


We therefore conclude that although the judge erred in
submitting the validity issue to the jury, the error is not
reversible because Wells Fargo has failed to demonstrate any


actual prejudice from the error. 5


B. Monetary Relief Under Civil Code Section 1671
[8]  Wells Fargo next contends the plaintiffs were not entitled


to monetary relief under Civil Code section 1671, 6  which
governs the validity of liquidated damages. The bank draws


an analogy to Dean Witter Reynolds, Inc. v. Superior Court
(1989) 211 Cal.App.3d 758, 259 Cal.Rptr. 789. The court in
Dean Witter held that section 1670.5, which prescribes the
defense of unconscionability to enforcement of a contract,
does not create an affirmative cause of action but merely


codifies the common law defense. (Id., at p. 766, 259
Cal.Rptr. 789.)


Sections 1670.5 and 1671 are indeed similar, to the extent
that their enactment did not create new law but simply
codified the existing common law. The statutory provisions
governing liquidated damages, enacted in 1872 as sections
1670 and 1671, “announced no new principles of law in this


state.” (Weinreich E. Co. v. A.J. Johnston Co. (1915) 28
Cal.App. 144, 150, 151 P. 667.) The 1872 legislation provided
that a contractual predetermination of damages for breach was
void unless “it would be impracticable or *1399  extremely


difficult to fix the actual damage.” (Former § 1671.) This was
a preexisting rule of common law, enunciated in California as
early as 1856, when the Supreme Court stated that stipulated
damages were permitted when actual damages “were wholly
uncertain and incapable of estimation otherwise than by mere


conjecture....” ( Cal. Nav. Co. v. Wright (1856) 6 Cal. 258,
262–263, emphasis omitted; see also Nash v. Hermosilla
(1858) 9 Cal. 584, 587–588.) Thus, the statutory provisions
merely restated the preexisting common law.


In 1977, section 1671 was amended and former section
1670 was repealed. As amended, section 1671 prescribes
a new general rule favoring liquidated damages (§ 1671,
subd. (b)), but the statute retains the former codified common
law rule for consumer actions. (§ 1671, subd. (d); see Cal.
Law Revision Com. com., West's Ann.Civ.Code, § 1671,
p. 497 [“In a consumer case, the prior law under former
Sections 1670 and 1671, continued in subdivision (d), still


applies.”].) 7


The state of the preexisting common law of liquidated
damages makes the present case fundamentally different
from Dean Witter. As Wells Fargo has itself pointed out
on the jury trial issue, since before the enactment of the
Statute of William in 1697, a party could sue in equity
for affirmative relief from a contractual predetermination
**455  of damages for breach, and after 1697 relief from


excessive fees could be sought at law in a defensive posture.
(Ante, pp. 449–450.) If monetary relief could be sought under
the common law of liquidated damages, and section 1671,
subdivision (d), represents a codification of the theoretical
underpinnings of such relief, then the codification necessarily
encompasses the notion of seeking such relief. In contrast, the


enactment of section 1670.5 does not allow an independent
cause of action because that statute merely codifies a defense.


Wells Fargo argues that section 1671 cannot support monetary
relief unless the plaintiff concomitantly asserts some other
cause of action such as an accounting or money had and
received. But the decisions since 1872 have been remarkably
unconcerned with the label attached to a cause of action when
a party seeks relief from a contractual penalty. Affirmative
recovery of sums retained as purported liquidated damages
has occasionally been sought on the theory of money had and


received (e.g., Drew v. Pedlar (1891) 87 Cal. 443, 451–


452, 25 P. 749; Cook v. King Manor and Convalescent
Hospital (1974) 40 Cal.App.3d 782, 785, 115 Cal.Rptr. 471;
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McInerney v. Mack (1917) 34 Cal.App. 153, 154, 166
P. 867), but no decision has restricted the recovery to that
theory, and courts have just as often permitted actions for
*1400  affirmative relief without expressing a preference


for any particular pleading theory (e.g., Freedman v. The


Rector (1951) 37 Cal.2d 16, 20–23, 230 P.2d 629; Caplan
v. Schroeder (1961) 56 Cal.2d 515, 519–521, 15 Cal.Rptr.


145, 364 P.2d 321; Clermont v. Secured Investment Corp.
(1972) 25 Cal.App.3d 766, 768–771, 102 Cal.Rptr. 340).


Perhaps the most telling case on the unimportance of the


theory of pleading is Freedman v. The Rector, supra,
37 Cal.2d 16, 230 P.2d 629. There the court held that a
breaching plaintiff who had sued for specific performance of
a real property sales contract, while not entitled to specific
performance, was entitled to recover the excess of his down
payment over the damages caused by the breach, based on
invalidity under the liquidated damages statute. The court
directed a retrial on the latter issue, but said nothing about
any necessity to amend the pleadings to add a cause of action
for such recovery, even though the suit was only for specific


performance. (Id., at p. 23, 230 P.2d 629.) Evidently, it
mattered little to the Supreme Court how the action was
pled; the important point, as expressed in the opinion by
Justice Traynor, was that “the damage provisions of the Civil
Code, together with the policy of the law against penalties
and forfeitures,” provided an independent “basis for relief....”


(Id., at p. 20, 230 P.2d 629.)


More recent decisions by the California Supreme Court
indicate (without expressly holding) that affirmative relief
may be sought based on section 1671, subdivision (d). In


Garrett v. Coast & Southern Fed. Sav. & Loan Assn.,
supra, 9 Cal.3d 731, 734–735, 108 Cal.Rptr. 845, 511 P.2d
1197, the court held that the plaintiffs had stated a cause
of action to recover fees paid for failure to make timely
installment payments on promissory notes secured by deeds
of trust, on the ground the fee assessments were void under
the liquidated damages statute. The court did not expressly
hold that the statute provided for affirmative monetary relief,
but that was obviously the underlying assumption. Similarly,


in Bondanza v. Peninsula Hospital & Medical Center
(1979) 23 Cal.3d 260, 265, footnote 6, 152 Cal.Rptr. 446,
590 P.2d 22, the court said that “injunctive relief may be
predicated in the case at bar on present section 1671,”


again demonstrating an underlying assumption that the statute


provided for affirmative relief. Even Freedman v. The
Rector, supra, 37 Cal.2d at page 20, 230 P.2d 629, in stating
that the damages provisions of the Civil Code and the policy
against penalties and forfeitures provided an independent
basis for relief, implies that an affirmative cause of action
underlies the liquidated damages statute.


In short, this is all much ado about very little. The holding
in Dean Witter has no application here because, unlike


the common law as codified by section 1670.5, which
provides only a defense of unconscionability, the *1401
common law as codified **456  by section 1671, subdivision
(d), permits a consumer to seek monetary relief, both
offensively and defensively, from liquidated damages. We
can only conclude that monetary relief may be sought under
subdivision (d) of section 1671, based on (1) the preexisting
common law, (2) our Supreme Court's repeated assumptions
in Garrett and Bondanza that affirmative relief may be
predicated on the statutory incarnation of the common law
rule, and (3) the Supreme Court's striking lack of concern in


Freedman for the precise pleading theory. 8


C. Statute Of Limitations
[9]  [10]  Next, Wells Fargo contends the applicable statute


of limitations was the two-year statute for an action on a non-
written contract (Code Civ.Proc., § 339, subd. 1) instead of
the four-year statute for an action on a written contract (id., §
337, subd. 1), and thus the judgment is flawed to the extent it


covers a four-year period. 9


The Supreme Court in Garrett v. Coast & Southern Fed.
Sav. & Loan Assn., supra, 9 Cal.3d at page 735, 108 Cal.Rptr.
845, 511 P.2d 1197, commented, without expressly deciding,
that “the applicable period of limitations” on that action for
recovery of void liquidated damages was four years. The only
possible basis for this assumption was the underlying contract
requiring the payment of fees. The four-year limitation period
for an action on a written contract (Code Civ.Proc., § 337,
subd. 1) applies not only to the breach of an express obligation
under a written contract, but also to breach of an implied


promise arising out of the contract (Amen v. Merced
County Title Co. (1962) 58 Cal.2d 528, 532, 25 Cal.Rptr.


65, 375 P.2d 33; Bruckman v. Parliament Escrow Corp.
(1987) 190 Cal.App.3d 1051, 1058, 235 Cal.Rptr. 813; see 3
Witkin, Cal.Procedure (3d ed. 1985) Actions, § 365, pp. 393–
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395). Unless we are to dismiss the comment in Garrett as a
careless misstatement, we must conclude that the Supreme
Court viewed the retention of excessive assessments which
cannot qualify as liquidated damages as the breach of an
implied promise arising out of the contract.


We are not, however, restricted to such a theory here. This
is because the underlying written contract—the Customer
Agreement and Disclosure Statement—expressly stated in
pertinent part that “this Agreement and your *1402  account,
as well as our rights and duties and your rights and duties
regarding this Agreement and your account, will be governed
by and interpreted in accordance with the laws of the State
of California....” By expressly invoking California law, the
contract impliedly invoked the rule that a void liquidated
damages provision will result in liability only for actual
damages. Thus, we may infer from the express provisions
of the agreements, not merely the ineffectiveness of the
liquidated damages provisions, an obligation to retain only
the amount of actual damages. On either theory the four-year
statute applies.


D. Liability For Indirect Costs And Collection Agency Fees
We come, finally, to Wells Fargo's arguments on the merits,
which concern the extent to which the plaintiffs were liable
for the bank's actual damages resulting from late and overlimit


activity. The applicable rule is set forth in Garrett v. Coast
& Southern Fed. Sav. & Loan Assn., supra, 9 Cal.3d at
page 741, 108 Cal.Rptr. 845, 511 P.2d 1197, which involved
the closely-related subject of late charges for untimely
installment payments on promissory notes secured by deeds
of trust. The Supreme Court stated in Garrett that when such
a charge is void, the borrower “remains liable **457  for
the actual damages resulting from his default. The lender's
charges could be fairly measured by the period of time the
money was wrongfully withheld plus the administrative costs
reasonably related to collecting and accounting for a late


payment.” (Ibid.)


1. Indirect costs.
[11]  Wells Fargo contends the Garrett measure of actual


damages includes not only the “direct” increased costs to
the bank resulting from specific late and overlimit activity
by particular customers, but also “indirect” costs, such as
overhead, that are attributable to the bank's maintenance of an
“in place” infrastructure for dealing with late and overlimit


activity generally. 10


This contention flows inevitably from the evidence given
by the bank's expert witness, Paul Regan, who testified that
he made no effort whatever to determine costs resulting
from particular late and overlimit activity, but instead chose
to focus solely on “the kinds of costs that Wells puts in
place to deal with late and overlimit customers,” or, stated
another way, costs incurred “as a result of there being late and
overlimit conditions.” Indeed, *1403  the bank concedes in
its reply brief that indirect costs “were not increased by virtue
of any individual late or overlimit transaction.”


The problem with the bank's position is that, while Regan's
approach might have been sound from an accounting
perspective, it did not comport with the manner of proof
required by Garrett, in particular the element of causation.
Garrett authorizes assessment of damages on a theory
of compensation for “actual damages resulting from [the


borrower's] default” (ibid., emphasis added)—not simply,
as Wells Fargo contends, for the bank's “actual losses.” This
standard requires a direct causal link between the breaches
underlying the litigation and the actual damages caused by


those breaches. (See, e.g., Guntert v. City of Stockton
(1976) 55 Cal.App.3d 131, 149, 126 Cal.Rptr. 690, citing


Allen v. Gardner (1954) 126 Cal.App.2d 335, 344–345,
272 P.2d 99 [no recovery of damages for overhead costs not
increased by breach of contract].)


Regan chose to quantify the bank's damages by a method
which did not make this causal connection to the underlying
breaches, but instead was linked only to the general
proposition that breaches may occur. The Garrett method
and Regan's method do not necessarily yield the same
results. For example, if there were absolutely no late or
overlimit activity in a given month, Regan's method would
still afford compensation for that month's costs of the “in
place” infrastructure, while the Garrett method would not,
since there were no underlying breaches. In view of this
variance from the Garrett standard of proof, the record simply
does not support Wells Fargo's theory of liability. This is not
to say that indirect costs are noncompensable as a matter of
law, but rather that they were not shown to be compensable


here for want of any evidence of the necessary causal link. 11


Even if we construe Garrett so broadly as to encompass
the bank's theory of compensable indirect costs of late and
overlimit “conditions,” that does not mean we must accept
Regan's opinion as to the amount of those costs. In fact, the
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amount of Wells Fargo's claimed indirect costs was hotly
disputed at trial. The plaintiffs' expert, John Lehman, testified
that Regan's estimate of the bank's damages was wrong not
only because it did not connect costs to specific collecting
or accounting activities and included overhead that would
have existed even without late or overlimit activity, but also
because it overstated many costs. **458  Indeed, most of
Lehman's reduction of Regan's cost estimate was attributable
to the overstatement theory.


*1404  For example, Lehman testified that he eliminated
Regan's inclusion of costs for “authorization”—the procedure
for merchants to obtain telephone preapproval of a credit
card charge—because these costs were attributable to
“transactions that haven't taken place yet” and thus could
not be considered costs of collecting late or overlimit
balances. Lehman eliminated costs of “customer service”—
the department that receives telephone inquiries from
customers about their accounts—because it “doesn't make
any sense” to assess costs for incoming calls. He eliminated
costs of “cardholder accounting”—a department which
performs general ledger accounting and file maintenance such
as name and address changes—because “their work effort
wouldn't vary at all based on the number of late or overlimit
accounts.” He eliminated some costs of “delinquency control”
for functions unrelated to late and overlimit activity, such
as public relations, credit card fraud, billing disputes and
the removal of stolen cards from circulation. He eliminated
“accounts research” costs pertaining to customers' claims that


they did not make charges appearing on their bills. 12


In each of these instances, Lehman's testimony constituted
an expression of opinion that under the Garrett standard the
disputed costs were not “reasonably related” to collecting
and accounting for late or overlimit balances because those
costs had nothing to do with any late or overlimit activity,
not because they were indirect costs not linked to particular
late and overlimit transactions. Whether the disputed indirect
costs “resulted” from late or overlimit activity or, as Lehman
asserted, from other credit card functions, was a classic
question of fact for a jury to decide.


Thus, the indirect cost issue reveals itself to be a “question of
fact” masquerading in “question of law” clothing. There was
an evidentiary conflict as to whether Regan had overstated
the amount of Wells Fargo's indirect costs. On appeal,
pursuant to the substantial evidence rule, we are not free
to reject Lehman's opinion in favor of Regan's estimate,
but must resolve the evidentiary conflict in favor of the


judgment. (E.g., Hasson v. Ford Motor Co. (1977) 19
Cal.3d 530, 544, 138 Cal.Rptr. 705, 564 P.2d 857.) The
jury, by returning a verdict for approximately half the
amount sought by the plaintiffs, can be said to have,
in effect, accepted half of Lehman's reductions. Lehman's
adjustments for authorization, customer service, cardholder
accounting, delinquency control and accounts research in
themselves accounted for about half of his total reductions.
The full amount of reductions for overstated costs (excluding
overhead) greatly exceeded half of Regan's cost estimate.
Accordingly, even accepting Wells Fargo's theory of indirect
costs recovery, the judgment is unaffected because *1405
substantial evidence supports the jury's apparent rejection of
half the claimed amount of indirect costs.


2. Collection agency fees.
[12]  Finally, Wells Fargo contends the Garrett standard of


compensation for actual damages includes fees the bank paid
to collection agencies in its attempts to collect late (but not
overlimit) balances. The bank characterizes these fees, which
are a percentage (commonly one-third) of a collected debt, as
“direct” costs.


This issue is resolved by Bondanza v. Peninsula Hospital
& Medical Center, supra, 23 Cal.3d 260, 152 Cal.Rptr. 446,
590 P.2d 22. In that case, the Supreme Court held that
a hospital's assessment of collection agency fees against
patients, based on their contractual promise to pay a
“reasonable collection expense,” was impermissible under
Garrett. Focusing on the restriction of compensation to actual
damages when a liquidated damages provision is void, the
court explained that “there may be no relationship whatever
between the charge assessed against the patient and the


actual expense required to collect an account.”  **459
(Id., at p. 267, 152 Cal.Rptr. 446, 590 P.2d 22, emphasis
added.) For example, the obligation might be mostly or fully
paid shortly after assignment to the collection agency “and
before the collection agency has expended any significant


effort to collect the debt.” (Ibid.) Without this necessary
relationship to the actual cost of collection, the fees were
not compensable, even though the hospital had actually paid


them. (Id., at p. 268, 152 Cal.Rptr. 446, 590 P.2d 22.)
The court rejected the notion that the fees were justified by
the need to reimburse the collection agency for expenses
incurred in pursuing uncollectible accounts, concluding that
the patients whose accounts were collected “cannot lawfully
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be required to guarantee the economic well-being of the


agency.” (Id., at pp. 268–269, 152 Cal.Rptr. 446, 590 P.2d
22.)


The reasoning of Bondanza is dispositive here. If, to
paraphrase the Bondanza opinion, the amount of a collection
agency fee may have no relationship to the actual expense
required to collect a late balance, the fee does not necessarily
represent Wells Fargo's “actual damages resulting from [the


borrower's] default” within the meaning of the Garrett
standard (9 Cal.3d at p. 741, 108 Cal.Rptr. 845, 511 P.2d
1197), even though the bank actually paid the fees. Only
the actual expenses of collection (which the bank did not
demonstrate) were compensable.


Wells Fargo claims Bondanza is distinguishable because
compensation for its collection agency fees would spread the
responsibility for those fees among all its late debtors, and
thus avoid the problem of debtors with collected accounts
bearing the full cost of pursuing uncollected accounts. This
argument is flawed in that it depends on an unwarranted
assumption *1406  that Wells Fargo's collection agencies


had no other clients. Unless we indulge that assumption,
the problem described in Bondanza still exists, since the
bank's debtors would still bear each collection agency's cost
of pursuing the uncollected accounts of its other clients.


In any event, even if Wells Fargo's collection agency fees
were compensable, the judgment remains unaffected, since
the verdict is supported by Lehman's reductions for overstated
indirect costs independent of his exclusion of collection


agency fees. 13


IV. DISPOSITION


The judgment is affirmed.


PERLEY, Acting P.J., and STEIN, J. Assigned, *  concur.


All Citations


235 Cal.App.3d 1383, 1 Cal.Rptr.2d 446, 60 USLW 2345


Footnotes


1 There is more at stake in this appeal than the $5,227,617 judgment. Wells Fargo settled a similar action
against Crocker National Bank (which was acquired by Wells Fargo in 1986) for $3,782,273, but the
settlement is conditioned on the outcome of this appeal. Pursuant to the plaintiffs' request, we take judicial
notice of the settlement agreement in that case. (Kovitz v. Crocker National Bank (Feb. 14, 1990) S.F.
Super.Ct. No. 868914.)


2 Because of this conclusion, we need not reach Wells Fargo's argument that there was no right to a jury trial
because the plaintiffs' suit was essentially an equitable action for an accounting.


3 We therefore need not address the plaintiffs' contention that the bank's objection below was untimely.


4 The plaintiffs rely on Atkinson v. Pacific Fire Extinguisher Co. (1953) 40 Cal.2d 192, 195, 253 P.2d 18,
which said that the validity question is one of fact, but the court in that case did not address or decide whether
the judge or jury decides the question. (See post, pp. 451–452.) Wells Fargo relies on several pre–1850
English cases in which trial judges decided validity questions, but, again, those opinions did not expressly
hold that this was a matter for the judge to decide. Counsel have evidently overlooked Sainter v. Ferguson,
supra, in which the applicable rule is expressly stated.


5 Even if error were found as to the first issue raised by the bank (see pt. III.A.1., ante ), we would conclude,
by this same reasoning, that the error would not be reversible.
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6 All further statutory references are to the Civil Code unless otherwise indicated.


7 Wells Fargo has expressly declined to challenge the application of subdivision (d) to this case, effectively
conceding that this is a “consumer” action.


8 The question whether section 1671 permits monetary relief was recently presented to Division Two of this
court in a writ petition, which the court summarily denied. (McClendon v. Superior Court (Aug. 1, 1990)
A050043.) Pursuant to Wells Fargo's request, we take judicial notice of the pleadings and order in that
proceeding. The point is meaningless, however, since the summary denial has no precedential effect. (E.g.,


People v. Medina (1972) 6 Cal.3d 484, 490–491, 99 Cal.Rptr. 630, 492 P.2d 686.)


9 The plaintiffs claim that Wells Fargo waived the statute of limitations argument by failing to assert it below.
This is untrue; the bank made the argument in its trial brief.


10 Under Wells Fargo's theory, all such costs are encompassed by this action because the class aspect of the
case implicates all late and overlimit activity.


11 Wells Fargo draws analogies to other fields of law and taxation where indirect costs such as overhead are
treated like direct costs, but the direct applicability of the standard announced in Garrett makes any variance
from that standard by analogy to such other fields unnecessary and inappropriate.


12 Lehman also testified that certain other costs “would exist anyway, regardless of whether people were over
limit or late,” but this testimony pertained only to overhead costs.


13 Wells Fargo also asserts that Lehman's testimony should have been excluded or stricken, and that the court
erred in rejecting the bank's proposed jury instructions on indirect costs and omitting to instruct the jury on
the compensability of collection agency fees. These assertions, however, depend wholly on Wells Fargo's
claims that Lehman's testimony was inconsistent with the theory that the bank's indirect costs and collection
agency fees were recoverable as a matter of law. Those arguments having failed, the attacks on Lehman's
testimony and the absence of jury instructions necessarily fail.


* Assigned by the Chairperson of the Judicial Council.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Distinguished by Moia v. Williams-Sonoma, Inc., Cal.App. 1 Dist., April


24, 2020


101 Cal.App.3d 821
Court of Appeal, First District, Division 4, California.


Curtis BISHOP et al., Cross-


Complainants and Appellants,


v.


Arthur ANDERSON, M.D., Cross-


Defendant and Respondent.


Civ. 46362.
|


Feb. 4, 1980.


Synopsis
In a medical malpractice action, the Superior Court, Santa
Clara County, John R. Kennedy, J., entered judgment for
the defendant, and plaintiffs appealed. The Court of Appeal,
Poche, J., held that there was no factor sufficient to support
the trial court's exercise of discretion in denying plaintiffs a
jury trial where trial by jury had been scheduled for the day
that defendant made known his waiver of a jury, so that there
was no possibility of delay from rescheduling, and where
defendant's attorney admitted that his client's rights would not
be prejudiced by a jury trial and plaintiffs offered to tender
payment of jury fees.


Reversed.


Procedural Posture(s): On Appeal.


West Headnotes (4)


[1] Jury Form and sufficiency of waiver


A negative response in an at-issue memorandum
to the question whether a jury trial was demanded
constitutes an express waiver of the right to a jury
trial. West's Ann.Code Civ.Proc. § 631, subd. 2.


5 Cases that cite this headnote


[2] Jury Operation and effect of waiver


By reason of the constitutional guarantee of the
right to trial by jury, whenever a doubt exists


as to the propriety of granting relief from a
jury trial waiver, such doubt should be resolved
in favor of according litigant a trial by jury.
West's Ann.Code Civ.Proc. § 631, subd. 4; West's
Ann.Const. art. 1, § 16.


3 Cases that cite this headnote


[3] Jury Time for making demand


There was no factor sufficient to support the
trial court's exercise of discretion in denying
plaintiffs a jury trial on their medical malpractice
claim where trial by jury had been scheduled
for the day that the defendant physician made
known his waiver of a jury, so there was
no possibility of delay from rescheduling, and
where the physician's attorney candidly admitted
that his client's rights would not be prejudiced
by a jury trial and plaintiffs offered to tender
payment for jury fees, thereby eliminating any
financial problem.


4 Cases that cite this headnote


[4] Appeal and Error Right to jury trial


The denial of a jury trial after waiver where no
prejudice is shown to the other party or to the
court is prejudicial.


5 Cases that cite this headnote


Attorneys and Law Firms


*822  **884  Rankin, O'Neal, Center, Luckhardt, Marlais,
Lund & Hinshaw by Mark G. Hyde, San Jose, for cross-
defendant and respondent.


William Coverdale, San Rafael, for cross-complainants and
appellants.


Opinion


*823  **885  POCHE, Associate Justice.


The Bishops appeal from a judgment entered in favor of
respondent Arthur Anderson, M.D. in an action for damages
arising from malpractice. After denying appellants' request
for trial by jury, the trial judge heard the case and determined
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that the Bishops' suit was barred by the statute of limitations.
Here, appellants raise several questions with respect to
respondent's statute of limitations defense and in addition,
they challenge the trial court's refusal to allow a jury trial. The
jury trial issue is dispositive.


Appellants filed an at-issue memorandum on August 25,
1977, in which they answered “no” to the question of
whether a jury trial was requested. Two days later, respondent
requested a jury trial in his at-issue memorandum. On the day
set for trial, April 24, 1978, respondent waived his right to
have the matter heard by a jury. The Bishops immediately
requested that the court exercise its discretion and afford them
a jury trial. Counsel for respondent indicated that his client's
rights would not be prejudiced by a jury trial. Nonetheless,
appellants' request was denied.


[1]  A negative response in an at-issue memorandum to the
question of whether a jury trial was demanded constitutes
“an express waiver of the right to a jury trial under Code
of Civil Procedure section 631, subdivision 2 . . . .” (March
v. Pettis (1977) 66 Cal.App.3d 473, 477, 136 Cal.Rptr. 3,
5.) Subdivision (4) of that section allows the court “in its
discretion” to grant relief from such a waiver.


[2]  The right to trial by jury is guaranteed by the California
Constitution, article I, section 16. As this Court reiterated
in March v. Pettis, supra, “ ‘Whenever a doubt exists as to
the propriety of granting relief . . . such doubt, by reason of
the constitutional guarantee, should be resolved in favor of
according a litigant a trial by jury.’ ” (March, supra, at p. 480,


136 Cal.Rptr., at p. 7, citing Cowlin v. Pringle (1941) 46
Cal.App.2d 472, 476, 116 P.2d 109.)


*824  Respondent suggests that the decision in March v.
Pettis, supra, adopted a “gross” abuse of discretion standard
for review of the trial court's exercise of discretion in this area.
It did not. Variations on a theme of “abuse of discretion” have
been composed by various appellate courts, as catalogued by


the Court of Appeal in Byram v. Superior Court (1977) 74
Cal.App.3d 648, 651-654, 141 Cal.Rptr. 604.) Any confusion
resulting from the interpretation of these cases should have
been dissipated by the Supreme Court's definitive language in
Gonzales v. Nork (1978) 20 Cal.3d 500, 507, 143 Cal.Rptr.
240, 244, 573 P.2d 458,, 462:


“Because the matter is one addressed
to the discretion of the trial court,
that court's denial of a request for
relief of jury waiver cannot be reversed
in the absence of proof of Abuse of
discretion.”


(Emphasis added.) The court concluded:


“the issue before us is not whether
we in our particular individualistic
judgment would have reached the
same decision as did the trial
judge. We do not independently
review the wisdom of his ruling;
we decide whether, in view of the
relevant considerations before him, he
Arbitrarily exercised his discretion and
reached a decision that no reasonable
judge would have reached.”


(Id., at pp. 510-511, 143 Cal.Rptr., at pp. 246, 573 P.2d at p.
464, emphasis in original.)


March v. Pettis, supra, recognized that a trial court acts
properly in denying relief and does not abuse its discretion
where any reasonable factors supporting denial can be found.
(March, supra, 66 Cal.App.3d, at p. 480, 136 Cal.Rptr. at p.
7.) There, the factors suggested were “the possibility of delay
in rescheduling the trial for a jury, lack of funds, timeliness of
request and prejudice to all litigants. (Citations.)” The critical
factor in that case was the prejudice to the other parties who
neither desired nor requested a jury trial.


[3]  [4]  Here, respondent failed to articulate any basis to
support a finding of prejudice. To the contrary, he candidly
admitted that his client's rights would not be prejudiced.
Further, no reasonable justification for denial of the jury trial
request appears from the record. The trial by jury had **886
been scheduled for the day that respondent made known his
waiver of trial by jury, so there was no possibility of delay
from rescheduling. Appellants offered to tender payment for
jury fees, thereby eliminating any problem concerning lack
of funds. The timeliness of appellants' request to withdraw
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his waiver was immediate, prior to the commencement of
trial. No prejudice to the other party, the court, or its calendar
was argued or found. In sum, we find no factor sufficient
to support the trial court's exercise of discretion in denying
appellants a *825  right to jury trial. The denial of a jury trial
after waiver where no prejudice is shown to the other party or


to the court is prejudicial. ( Byram v. Superior Court, supra,
74 Cal.App.3d at p. 654, 141 Cal.Rptr. 604.)


The judgment is reversed.


CALDECOTT, P. J., and RATTIGAN, J., concur.


All Citations


101 Cal.App.3d 821, 161 Cal.Rptr. 884


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Called into Doubt by Amoco Chemical Co. v. Certain Underwriters at


Lloyd's of London, Cal.App. 2 Dist., April 17, 1995


165 Cal.App.3d 806
Court of Appeal, Second District, Division 4, California.


Owen BOAL, Plaintiff and Appellant,


v.


PRICE WATERHOUSE & CO.,


Defendant and Respondent.


No. B006866.
|


March 18, 1985.
|


As Modified April 17, 1985.
|


Review Denied June 6, 1985.


Synopsis
Action was brought against accounting firm to recover
alleged retirement benefits. The Superior Court, Los Angeles
County, James G. Kolts, J., entered judgment in favor of
accounting firm, and plaintiff appealed. The Court of Appeal,
Kingsley, Acting P.J., held that defendant, which alleged that
it would be prejudiced in that it would be required to draft jury
instructions to be filed at opening of trial and that an important
witness for the defense was an elderly retired partner living
in Connecticut in poor health and unable to travel, failed to
establish that it would be prejudiced if plaintiff was relieved
of his jury waiver.


Reversed.


Procedural Posture(s): On Appeal.


West Headnotes (7)


[1] Attorneys and Legal Services Conduct as
to Adverse Parties and Counsel


Defendant's counsel, who knew of prior series
of demands for a jury trial and who saw new
attorney for plaintiff make a waiver entry, had
no enforceable duty to act courteously and call
the attention of opposing counsel to an obvious


tactical error which benefited case of the silent
attorney.


1 Cases that cite this headnote


[2] Jury Operation and effect of waiver


Motion to be relieved of a jury waiver should
be granted unless, and except, where granting
such a motion would work serious hardship to the
opposing party.


15 Cases that cite this headnote


[3] Jury Operation and effect of waiver


Defendant, which alleged that it would be
prejudiced in that it would be required to draft
jury instructions to be filed at opening of trial
and that an important witness for the defense was
an elderly retired partner living in Connecticut
in poor health and unable to travel, failed to
establish that it would be prejudiced if plaintiff,
who brought action to recover alleged retirement
benefits, was relieved of his jury waiver.


5 Cases that cite this headnote


[4] Appeal and Error Right to jury trial


Improper denial of a jury trial is per se
prejudicial.


6 Cases that cite this headnote


[5] Witnesses Subpoena duces tecum


Issuance of subpoena duces tecum on eve of
trial did not violate rule prohibiting “discovery”
within 30 days of trial where subpoena did not
involve “discovery” which plaintiff had already
made, but merely the availability of evidence he
already knew existed. Cal.Rules of Court, Rule
222.


3 Cases that cite this headnote


[6] Witnesses Subpoena duces tecum


Issue of relevancy of subpoenaed documents was
for trial court at trial with the documents before
it and with other evidence bearing on relevancy
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and was not material to the obedience to the
subpoena.


3 Cases that cite this headnote


[7] Witnesses Subpoena duces tecum


Where documents sought are in presence of
a party over whom trial court has personal
jurisdiction, that party may be required, by
a service on it in California, to produce the
documents wherever situated.


2 Cases that cite this headnote


Attorneys and Law Firms


**43  *808  O'Flaherty, Abrahams & Carl and Peter
Abrahams, Los Angeles, for plaintiff and appellant.


Munger, Tolles & Rickershauser, Ronald L. Olson, Cary B.
Lerman, and Nancy Y. Bekavac, Los Angeles, for defendant
and respondent.


Opinion


KINGSLEY, Acting Presiding Justice.


Plaintiff appeals from a judgment adverse to him in an action
to recover alleged retirement benefits. We reverse.


Plaintiff had been a long term employee and, from July
1, 1957, until his resignation on June 30, 1969, a partner
in defendant firm. At that date he was 53 years of age.
The formal retirement plan of defendant provided retirement
benefits for partners who had been in that status for 15 years
and had attained the age of 60. The plan also provided that
the firm's executive committee could approve benefits at an
earlier time. Plaintiff's contention in this lawsuit was that
the firm had, in fact, an established custom of approving
earlier retirements with retirement rights to be effective on the
retiring partner reaching the age of 60. The trial court found
that there was no such custom and that, even if there were,
plaintiff had not relied on it when he took early retirement.


I


Plaintiff here contends that he was improperly denied a jury
trial. We agree and reverse the judgment on that ground.


*809  Early in the pretrial stages plaintiff had properly
given notice that he desired a trial by jury. However, when
a second trial settlement conference was necessitated by a
continuance sought by defendant, an attorney in the office of
plaintiff's counsel, new to the case, was assigned to attend
that conference. Through his ignorance of prior events, that
new attorney mistakenly marked a form showing jury waiver.
Counsel for defendant noticed that entry but did not call to the
attention of the new attorney that jury had theretofore always
been demanded. When the attorneys actually assigned to that
case discovered the error they promptly moved to be relieved


of that waiver. The motion was denied. 1


(1) Plaintiff contends that defendant is estopped from
objecting to reinstating the jury demand because its attorney
at the conference, knowing of the prior series of demands for a
jury trial, and seeing the new attorney make the waiver entry,
was under a duty to call the change to the attention of the new
attorney.


**44  [1]  We know of no enforceable duty to act
courteously and call the attention of opposing counsel to an
obvious tactical error benefiting the case of the silent attorney.
That contention we must reject.


[2]  [3]  (2) However, it is well settled that, in light of the
public policy favoring trial by jury, a motion to be relieved
of a jury waiver should be granted unless, and except, where
granting such a motion would work serious hardship to the
objecting party. Here defense counsel urged on the trial court,
and urges here, that such prejudice would occur. We reject
that argument.


The alleged prejudice here relied on is (a) that defendant
would then be required to draft jury instructions to be filed
at the opening of trial. That new trial date was to be a month
later. We cannot believe that, in a case already subjected to
discovery proceedings and other long delays in preparation,
no one in the large firm representing defendant could have
prepared appropriate instructions in much less than a month;
and (b) the second prejudice urged was that an important
witness for the defense was an elderly retired partner living
in Connecticut, in poor health, and unable to travel. The
remarkable argument here made to us is that, in a nonjury trial,
defendant would feel safe to rely on a deposition, but that in
a jury trial live testimony would be required. Nothing is said
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to indicate that the same problem had not been present when
a jury demand was still effective, or that defendant's tactical
dilemma had worsened during the short time the mistaken
waiver was in force.


[4]  *810  In short, the claim of prejudice borders on being
frivolous and cannot support the denial of the motion. Since
improper denial of jury trial is per se prejudicial, the judgment
must be, and is, reversed.


II


As required by section 43 of the Code of Civil Procedure, we
discuss one other matter that may arise on a retrial.


Prior to trial, plaintiff served on a Los Angeles partner
in defendant firm a subpoena duces tecum calling for the
production of all records pertaining to the retirement of 13
specified former partners. At the commencement of trial,
defendant moved to quash that subpoena; the motion was
granted. That order was in error.


In support of the order quashing the subpoena, defendant
makes four contentions, none of which have merit.


[5]  (1) It is contended that the issuance of a subpoena
duces tecum on the eve of trial, violates rule 222 which
is alleged to require subpoenaing such documents during
pretrial discovery. The contention is without merit. Former
rule 222 prohibited “discovery” within 30 days of trial; it
did not prohibit subpoenaing documents earlier discovered.
Here, as the record shows, plaintiff needed no “discovery.”
He sought to have, for introduction in evidence, documents
the existence of which, and the general nature of which, he
already knew. That subpoena did not involve “discovery,”
which plaintiff had already made, but merely the availability
of evidence he already knew existed.


[6]  (2) Secondly, it is contended that the documents, if
produced, would not be relevant to plaintiff's case. The
affidavit for the subpoena set forth facts showing relevancy
under plaintiff's theory of his case. The issue of relevancy was
for the trial court, at trial, with the documents before it and
with other evidence bearing on relevancy. That issue, on this
record, was not material to the obedience to the subpoena.


( People v. Riser (1956) 47 Cal.2d 566 at 587, 305 P.2d 1.)


[7]  (3) Defendant contends that the subpoena was never
properly served, since the “custodian of records” for
defendant national corporation is in New York and service
was only on a Los Angeles partner, not the firm's designated
“custodian.” The contention is ridiculous. Truly, if a subpoena
is served on a non-party, and requires the personal appearance
of a custodian not resident in California, other means must
be **45  resorted to secure the documents; but where the
documents sought are in the presence *811  of a party, over
whom the trial court has personal jurisdiction, that party may
be required, by a service on it in California, to produce the
documents wherever situated.


(4) Finally, defendant objects to the subpoena on the ground
that compliance with it would be “burdensome.” That
contention is so obviously without merit that no answer to it
is necessary.


For the reasons set forth in Rubric I the judgment is reversed.


McCLOSKY and ARGUELLES, JJ., concur.


All Citations


165 Cal.App.3d 806, 212 Cal.Rptr. 42


Footnotes


1 The motion was filed in the master calendar department some 33 days prior to the trial date, and was denied
in that department 18 days before trial commenced. The motion was not renewed in the trial court of Judge
Kolts, who proceeded to hear the case as a non-jury matter.
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KeyCite Yellow Flag - Negative Treatment
 Declined to Follow by Mackovska v. Viewcrest Road Properties LLC,


Cal.App. 2 Dist., September 17, 2019


74 Cal.App.3d 648
Court of Appeal, Third District, California.


Robert J. BYRAM, Petitioner,


v.


SUPERIOR COURT of the State of California FOR


the COUNTY OF SACRAMENTO, Respondent;


LAKEWOOD SIERRA CORPORATION


et al., Real Parties in Interest.


Civ. 16982.
|


Nov. 2, 1977.


Synopsis
Complainant in personal injury action sought a writ of
mandate asserting that the trial court abused its discretion in
denying complainant's motion for relief from his waiver of
a jury trial. The Court of Appeal, Regan, Acting P. J., held
that denial of a jury trial after waiver where no prejudice
was shown to the other party or the court was an abuse of
discretion.


Writ granted.


Evans, J., concurred in the result.


West Headnotes (9)


[1] Jury Payment or deposit of jury fees


Where litigant fails to deposit one day's jury fees
14 days in advance of date set for trial, trial court
may refuse to allow jury trial and litigant is not
thereby deprived of constitutional right. West's
Ann.Code Civ.Proc. § 631.


13 Cases that cite this headnote


[2] Jury Operation and effect of waiver


Trial court has discretion to allow jury trial
despite prior waiver of jury. West's Ann.Code
Civ.Proc. §§ 631, 631, subds. 4, 8.


10 Cases that cite this headnote


[3] Jury Operation and effect of waiver


Where trial court refuses to allow jury trial, no
relief can be obtained unless it is established
the litigant made timely application for relief
and court grossly abused its discretion. West's
Ann.Code Civ.Proc. §§ 631, 631, subds. 4, 8.


13 Cases that cite this headnote


[4] Jury Nature and scope in general


Right to trial by jury is basic and fundamental
part of our system of jurisprudence and should
be zealously guarded by courts and thus, in case
of doubt, issue should be resolved in favor of
preserving litigant's right to trial by jury. West's
Ann.Const. art. 1, § 16.


28 Cases that cite this headnote


[5] Jury Form and sufficiency of waiver


Right to jury trial may not be waived by
implication, but only affirmatively and in manner
designated by Code of Civil Procedure. West's
Ann.Code Civ.Proc. § 631.


5 Cases that cite this headnote


[6] Appeal and Error Right to jury trial


Illegal denial of jury where jury trial has not
been waived would constitute cause to reverse
any judgment. West's Ann.Code Civ.Proc. § 631;
West's Ann.Const. art. 1, § 16.


2 Cases that cite this headnote


[7] Appeal and Error Right to jury trial


Denial of jury trial after waiver where no
prejudice is shown to other party or to court is
prejudicial. West's Ann.Code Civ.Proc. § 631;
West's Ann.Const. art. 1, § 16.
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11 Cases that cite this headnote


[8] Jury Payment or deposit of jury fees


Where complainant sought jury trial throughout
the proceedings and immediately sought relief
from waiver of jury trial which arose when he
inadvertently failed to deposit one day's jury fees
14 days in advance of day set for trial, defendant
did not establish that any prejudice would result
from allowing jury trial and trial court did not
cite any necessities for smooth functioning of
proceedings before it in denying complainant's
motion for relief from waiver of jury trial, denial
of jury trial was abuse of discretion. West's
Ann.Code Civ.Proc. § 631, subd. 5.


30 Cases that cite this headnote


[9] Mandamus Trial by jury


Writ of mandate is proper remedy to secure right
to jury trial.


9 Cases that cite this headnote


Attorneys and Law Firms


*649  **605  Trezza, Ithurburn, Steidlmayer & Bower,
Yuba City, for petitioner.


No appearance for respondent.


Porter, Scott, Weiberg & Delehant, Sacramento, for real
parties in interest.


Opinion


*650  REGAN, Acting Presiding Justice.


In this proceeding for a writ of mandate and in the alternative
for writ of prohibition, the question presented is whether
it was an abuse of discretion by defendant court to deny
petitioner's motion for relief from his waiver of a jury trial.


Petitioner filed a personal injury action in the Sacramento
County Superior Court (No. 232595) on March 22, 1973, and
requested a jury throughout the proceedings. Trial was set for
July 11, 1977, and on July 1, 1977, petitioner received notice


that the jury fees for the first day had not been deposited 14
days in advance. The failure to deposit the jury fees was not
a knowing failure but was due to inadvertence, his attorney
having relied upon his secretary to make the deposit and she
having failed to do so.


The same day petitioner received the notice he notified
respondent and real parties in interest that relief would be
sought from the waiver of jury under Code of Civil Procedure
section 631. Petitioner filed his motion for relief of the waiver
on July 1, 1977; the matter was heard on July 7, 1977, and on
July 8, 1977, respondent, without stating its reasons, denied
the motion.


At the hearing real parties in interest filed no declaration and
did not present sworn testimony showing that any prejudice
would accrue to them by allowing a jury trial. Real parties in
interest contend no abuse has been shown because petitioner
has not established that he will be prejudiced by the denial of
a jury trial.
[1]  Code of Civil Procedure section 631 provides the manner


in which a jury trial may be waived. Section 631, subdivision
5, provides that a jury trial is waived where the party desiring
the jury fails to pay one day's jury fees 14 days in advance
of the day set for trial. When the litigant fails to deposit the
jury fees required by section 631, the trial court may refuse
to allow a jury trial and the litigant is not thereby deprived of


a constitutional right. ( Still v. Plaza Marina Commercial
Corp. (1971) 21 Cal.App.3d 378, 388, 98 Cal.Rptr. 416; Davis
v. Conant (1935) 10 Cal.App.2d 73, 75, 51 P.2d 151.)


[2]  The purpose of section 631 is to provide a means
whereby the parties may waive a jury but not to impose
conditions constituting an irrevocable waiver, and the trial
court has discretion to allow a jury trial *651  despite a
prior waiver. (Duran v. Pickwick Stages System (1934) 140
Cal.App. 103, 109, 35 P.2d 148.) Section 631, subdivisions 4
and 8, provide that the court may in its discretion upon such
terms as are just allow a trial by jury to be had although there
has been a waiver of such a trial.


[3]  The section permits, but does not require the trial court
to allow a jury trial in its discretion. Where the trial court
refuses to allow a jury trial no relief can be obtained unless
it is established that the litigant made a timely application
for relief and the court grossly abused its discretion. (March
v. Pettis (1977) 66 Cal.App.3d 473, 480, 136 Cal.Rptr. 3;


Glogau v. Hagan (1951) 107 Cal.App.2d 313, 318, 237
P.2d 329.)
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Section 631 was enacted in 1872, but it was not until 1933 that
the section was amended to provide for relief from waiver at
the discretion of the trial judge. (See Stats. 1933, ch. 744, s
104.) In Brown v. Brown (1930) 104 Cal.App. 480, 488, 285
P. 1086, the court held that it is well settled that a trial court
has the discretion to allow a jury trial despite a prior waiver.


Prior to the time section 631 was amended to specifically
provide for the trial court's discretion to allow a jury trial, the
**606  courts had considered the matter and held that a trial


court has such discretion. (See Doll v. Anderson (1865) 27
Cal. 248, 251.) In 1898, the California Supreme Court stated:
“We think that, as a general rule, a party should be relieved
from a stipulation waiving a jury, where the same can be done
without injury to the other side, and without disarranging the


orderly conduct of the business of the court.” ( Ferrea v.
Chabot (1898) 121 Cal. 233, 235, 53 P. 689, 690.) The court


further stated (at p. 236, 53 P. at p. 690): “Still, the court
has some discretion in the matter, and we are hardly justified
in holding that the order of the judge of Department Five was
a gross abuse of his discretion.” It is to be noted that in making
this statement the court was referring to an order refusing a
jury trial made by a judge in a different department of the
superior court than that of trial and more than a year prior to
the trial. The appellant did not request a jury when the matter
came up for trial, and thus the trial judge was not aware of the
appellant's desire for a jury. The holding was that the failure to
renew the request prevented appellant from raising the issue
on appeal.


Cases subsequent to Ferrea relied upon Code of Civil
Procedure section 473 for the authority to allow a jury trial
after a waiver. Cases on appeal stated that the appellate court
would not interfere with the trial *652  court's discretion


absent a “plain” showing of abuse ( Vinson v. Los Angeles
Pac. R. R. Co. (1905) 147 Cal. 479, 483, 82 P. 53), or without
a showing of “clear” abuse. (Blumer v. Mayhew (1911) 17
Cal.App. 223, 225, 119 P. 202.) The cases often reiterated the
statement in Ferrea, that the general rule should be in favor of


granting a party a jury trial. (See Vinson, supra 147 Cal.
at p. 483, 82 P. 53.)


In 1931 the court of appeal recognized the trial court's power
to allow a jury trial after a waiver, but stated an appellate
court would not interfere absent a “gross” abuse of discretion.


( Harmon v. Hopkins (1931) 116 Cal.App. 184, 188, 2 P.2d


540.) The court held that since the appellants did not attempt
to show any prejudice from having a trial to the court rather
than a jury trial, reversal was not justified. (Ibid.) The court,
in using the word “gross” in defining the standard for review
relied solely upon the Ferrea, opinion.


Harmon and Ferrea were relied upon by the court of appeal


in Glogau v. Hagan, supra, 107 Cal.App.2d at page 318,
237 P.2d 329, in stating that the standard of review is whether
the trial court “grossly” abused its discretion in the matter. In
addition, the court in Glogau cited several cases which did not
use the word “gross” in defining the standard. (See cases cited


in 107 Cal.2d at p. 318, 237 P.2d 329.)


Glogau and Harmon were relied upon in Hayden v. Friedman
(1961) 190 Cal.App.2d 409, 412, 12 Cal.Rptr. 17, where the
court stated that the standard of review is whether a “gross”
abuse of discretion is shown. Thereafter, March v. Pettis,
supra, 66 Cal.App.2d at page 480, 136 Cal.Rptr. 3, relied upon
Hayden in stating that a gross abuse must be shown.


It can thus be seen that the use of the word “gross” in
defining the standard of review for appellate courts has been
inadvertently adopted by a chain of case law dating back to the
original language in Ferrea, in which the holding of the court
did not require that such a standard be set, since the appellant
had failed to properly present his desire for a jury to the trial
court.


The cases dealing with the issue usually state the general rule
that any doubts should be resolved in favor of allowing a jury
trial. Likewise, the cases which uphold the denial of a jury
trial usually discuss some basis for the trial court's refusal to
allow a jury trial, in terms of prejudice to the other party or the
orderly conduct of the business before the court. Considering
the preference in favor of granting a jury trial, it would be
*653  inappropriate to set a standard of review which would


effectively prevent appellate review of the trial court's refusal
to allow a jury trial, particularly where the standard rests upon
appellate decisions using overbroad language in reaching a
decision that would have been **607  reached regardless of
the use of the more strict standard of review.


It is further worth noting that the early cases considering the
court's power to allow a jury trial after a waiver relied upon
Code of Civil Procedure section 473. Cases reviewing a trial
court's determination under that section have held that the trial
court's discretion is a legal and not an arbitrary discretion.
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Byram v. Superior Court, 74 Cal.App.3d 648 (1977)
141 Cal.Rptr. 604
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Perhaps the most important, though seldom articulated reason
for allowing the determination of a trial court to stand is best


stated in Tyler v. Norton (1973), 34 Cal.App.3d 717, 722,
110 Cal.Rptr. 307, 309: “Defendants cannot play ‘Heads I
win, Tails you lose’ with the trial court.” Reversal of the trial
court's refusal to allow a jury trial after a trial to the court
would require reversal of the judgment and a new trial. It is
then reasonable to require a showing of actual prejudice on
the record to overcome the presumption that a fair trial was
had and prejudice will not be presumed from the fact that trial


was to the court or to a jury. (See Oakes v. McCarthy Co.
(1968) 267 Cal.App.2d 231, 265, 73 Cal.Rptr. 127.) When
as here, the litigant acted promptly to secure a jury trial and
the trial has not yet been held, and the adverse party made no
attempt to oppose the request for relief from waiver of a jury
trial, to refuse to allow a jury trial would not be consistent with
the often-stated language in the decisions that the general rule
is in favor of allowing a jury trial.


The courts of appeal have given various reasons for upholding


the trial court's action in denying a jury trial. In Still
v. Plaza Marina Commercial Corp., supra, 21 Cal.App.3d
at pages 387-388, 98 Cal.Rptr. 414, the appellant failed
to deposit one day's jury fees 14 days prior to trial, and
then did not seek relief until the morning of the trial. In
Hayden v. Friedman, supra, 190 Cal.App.2d at page 412, 12
Cal.Rptr. 17, the defendant had traveled to California from
Massachusetts solely for the trial, and the delay was therefore
unwarranted. In Holbrook & Tarr v. Thomson (1956) 146
Cal.App.2d 800, 802-803, 304 P.2d 186, no demand was
made for a jury until after the case had been set for trial for
several months without a jury. In March v. Pettis, supra, 66
Cal.App.3d at pages 479-480, 136 Cal.Rptr. 3, the appellant
expressly and voluntarily waived a jury as a trial tactic and
then had a change of heart, but the court stated that the relief
provisions of Code of Civil Procedure *654  section 631 are
to protect against unknowing waivers, not express waivers.
The court stated there is no abuse of the trial court's discretion
where any reasonable factors in support of the decision can
be found.
[4]  The right to trial by jury is a basic and fundamental


part of our system of jurisprudence. (Cal.Const., art. I, s 16,
formerly art. I, s 7; Lofy v. Southern Pacific Co. (1954)
129 Cal.App.2d 459, 462, 277 P.2d 423.) As such, it should
be zealously guarded by the courts (see Jacob v. City of
New York (1942) 315 U.S. 752, 753, 62 S.Ct. 854, 86 L.Ed.
1166, 1168). In case of doubt therefore, the issue should be
resolved in favor of preserving a litigant's right to trial by


jury. ( Oakes v. McCarthy Co., supra, 267 Cal.App.2d at


p. 265, 73 Cal.Rptr. 127; Hernandez v. Wilson (1961) 193


Cal.App.2d 615, 619, 14 Cal.Rptr. 585; Cowlin v. Pringle
(1941) 46 Cal.App.2d 472, 476, 116 P.2d 109.)


[5]  [6]  [7]  In arguing that no prejudice results from
the denial of a jury trial, real parties in interest overlook
the fundamental importance of the constitutional right to a
jury trial in our system of jurisprudence. That right may
not be waived by implication, but only affirmatively and in
the manner designated by Code of Civil Procedure section
631. (Turlock Golf etc. Club v. Superior Court (1966) 240
Cal.App.2d 693, 699, 50 Cal.Rptr. 70.) The illegal denial of
a jury where jury trial has not been waived would constitute
cause to reverse any judgment. (Id. at p. 695, 50 Cal.Rptr.
70.) We hold the denial of a jury trial after waiver **608
where no prejudice is shown to the other party or to the court
is prejudicial.


[8]  Inasmuch as the petitioner sought a jury trial throughout
the proceedings and took prompt action upon receiving notice
that the jury fees had not been deposited, and real parties
in interest have not and did not establish that any prejudice
would result from allowing a jury trial, and the court did not
base its decision upon necessities for the smooth functioning
of the proceedings before it, we hold that the denial of a jury
trial to the petitioner in this case was an abuse of discretion.


[9]  A writ of mandate is a proper remedy to secure the right
to a jury trial. (See Turlock Golf etc. Club v. Superior Court,
supra, 240 Cal.App.2d at p. 695, 50 Cal.Rptr. 70.) After a trial
to the court it may be difficult for the petitioner to establish
that he was prejudiced by the denial of a jury trial. In addition,
even if he could establish such prejudice as to warrant reversal
of the judgment, such a procedure would be inefficient and
time consuming.


*655  The Sacramento Superior Court is directed to vacate
its order denying petitioner the right to file late jury fees and
thus preserve his right to a jury trial, and to proceed with the
action allowing petitioner to have the case tried before a jury.
Each party to bear its own costs.


REYNOSO, J., concurs.


EVANS, J., concurs in the result.
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144 Cal.App.4th 504
Court of Appeal, Second District,


Division 8.


The CADLE COMPANY, Plaintiff and Respondent,


v.


WORLD WIDE HOSPITALITY FURNITURE,


INC. et al., Defendants and Appellants.


No. B183821.
|


Oct. 31, 2006.
|


Review Denied Jan. 17, 2007. *


Synopsis
Background: Bank's successor-in-interest brought contract
action against suspended corporation and an individual
guarantor. The Superior Court, Los Angeles County, No.
SC079132, Allan J. Goodman, J., precluded corporation from
presenting a defense and entered judgment against it. The trial
court entered judgment against guarantor following a court
trial. Corporation and guarantor appealed.


Holdings: The Court of Appeal, Boland, J., held that:


[1] waiver of jury trial by guarantor was valid;


[2] trial court abused its discretion by entering judgment
against corporation based on its suspension;


[3] action was timely; and


[4] plaintiff's request for contractual attorney fees was
procedurally proper.


Affirmed in part, reversed in part, and remanded with
directions.


West Headnotes (15)


[1] Jury Form and sufficiency of waiver


Waiver of jury trial by defendant guarantor in
contract action was valid; although no statute
authorized pre-dispute jury waivers, the record
failed to reflect that the stipulation to waive a
jury trial was based on a pre-dispute contractual
waiver.


1 Cases that cite this headnote


[2] Jury Form and sufficiency of waiver


California constitutional history reflects an
unwavering commitment to the principle that
the right to a civil jury trial may be waived
only as the Legislature prescribes, and no statute
specifically authorizes predispute jury waivers.


6 Cases that cite this headnote


[3] Attorneys and Legal Services Conduct of
trial


Jury Form and sufficiency of waiver


Waiver of jury trial by defendant guarantor in
contract action was valid, notwithstanding that
the waiver was made by guarantor's attorney;
guarantor was obligated to repudiate the decision
or alert the court if he disagreed with his
attorney's decision, which he failed to do, and,
similarly, he failed to file a post-trial motion,
retain new counsel, or make an effort to seek
relief from the waiver until more than one year
after trial.


See 7 Witkin, Cal. Procedure (4th ed. 1997) Trial,
§ 89 et seq.; Weil & Brown, Cal. Practice Guide:
Civil Procedure Before Trial (The Rutter Group
2006) ¶ 12:285 et seq (CACIVP Ch. 12(I)-D).


4 Cases that cite this headnote


[4] Attorneys and Legal Services Conduct of
trial
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Trial counsel is authorized to exercise his or her
independent judgment with respect to strategic
litigation decisions.


6 Cases that cite this headnote


[5] Pleading Plea in Abatement


Pleading Time for filing controverting plea
or affidavit and extension thereof


A corporation's suspended status and lack of
capacity to defend an action is a plea in
abatement that must be asserted at the earliest
opportunity.


1 Cases that cite this headnote


[6] Corporations and Business
Organizations Capacity of corporation to
sue and be sued


Motion by plaintiff in contract action to prohibit
defendant corporation from defending the action
due to corporation's suspended status and lack of
capacity to defend was proper; although plaintiff
did not serve or file its motion until the morning
of trial, the record did not indicate that plaintiff
knew about the corporations' suspended status
until the day before trial began.


2 Cases that cite this headnote


[7] Corporations and Business
Organizations Effect on pending
proceedings


Pretrial Procedure Grounds for
continuance in general


Trial court abused its discretion in contract
action against corporation by entering judgment
against corporation based on its suspension,
where a brief continuance would have permitted
corporation to file the required informational
statement, restore the corporation's good
standing with the State, and defend the litigation.


[8] Pleading Plea in Abatement


A claim of lack of corporate capacity to
prosecute or defend a civil action because of its


suspended status is a plea in abatement which is
not favored in law.


2 Cases that cite this headnote


[9] Corporations and Business
Organizations Capacity of corporation to
sue and be sued


The primary purpose of statutes depriving
suspended corporations of privileges enjoyed by
a going concern, including the capacity to sue
or defend litigation, is to motivate delinquent
corporations to pay back taxes or file missing
statements.


5 Cases that cite this headnote


[10] Corporations and Business
Organizations Capacity of corporation to
sue and be sued


The statutes depriving suspended corporations of
privileges enjoyed by a going concern are not
intended to be punitive; once the statutory goals
underlying suspension are met, no purpose is
served by imposing additional penalties.


4 Cases that cite this headnote


[11] Abatement and Revival Dissolution of
corporation


Leniency permits a delinquent corporation
involved in litigation to secure a revivor, even
at the time of the hearing, at the request of the
corporation or on the trial court's own motion.


5 Cases that cite this headnote


[12] Pretrial Procedure Grounds for
continuance in general


When a corporation's suspended status comes
to light during litigation, the normal practice is
for the trial court to permit a short continuance
to enable the suspended corporation to effect
reinstatement to defend itself in court.


7 Cases that cite this headnote
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[13] Principal and Surety Defenses of
principal available to surety


Principal and Surety Set-off or
counterclaim of principal


Ordinarily a surety may assert any defenses or
set-offs the principal corporate debtor could have
raised, had the corporation not been disabled and
unable to defend itself in court by virtue of its
suspension.


3 Cases that cite this headnote


[14] Limitation of Actions Agreements
waiving limitation


Contract action brought against suspended
corporation and an individual guarantor, based
on promissory note, was timely; provision
of Commercial Code established a six-year
statute of limitations for promissory notes
payable at a definite time, but, under Code
of Civil Procedure, limitations period could
be waived for an additional four years, thus
providing plaintiff with ten-year statute of
limitations. West's Ann.Cal.C.C.P. § 360.5;
West's Ann.Cal.Com.Code § 3118(a).


5 Cases that cite this headnote


[15] Costs, Fees, and Sanctions Form,
Requisites, and Sufficiency of Application


Plaintiff's request for contractual attorney fees
in contract action against suspended corporation
and individual guarantor was procedurally
proper; complaint stated that, in addition to
damages, plaintiff intended to seek attorney fees
under parties' written agreements, thus alerting
defendants that recovery of attorney fees was
part and parcel of each of plaintiff's claims, and
no additional notification was necessary.


2 Cases that cite this headnote


Attorneys and Law Firms


**481  Cohon & Pollak, Jeffrey M. Cohon, William M.
Andrews and Kristina S. Keller, Los Angeles; Adams, Aucoin
& Kessler and Gary Kessler, Los Angeles, for Appellants.


Brewer & Brewer, Templeton Briggs and James R. Knoles,
Newport Beach, for Respondents.


**482  BOLAND, J.


*507  SUMMARY


In a contract action brought by a bank's successor-in-interest
against a suspended corporation and an individual guarantor,
the trial court precluded the corporation from presenting a
defense and entered judgment against it. Defense counsel
waived jury on behalf of the individual guarantor and,
following a court trial, judgment was entered against the
guarantor. On appeal, the corporation and guarantor argue:
(1) the jury waiver was unenforceable; (2) the action is time-
barred; (3) the successor-in-interest's request for contractual
attorney's fees was procedurally improper; (4) the trial court
should have granted a continuance to permit the corporation
to secure a revivor, rather than entering judgment against it;
and (5) a partial reversal of the judgment is required to permit
the now reinstated corporation to present a defense. For the
reasons discussed, we agree with the last two contentions, but
not the first three.


PROCEDURAL AND FACTUAL BACKGROUND


This action for breach of promissory note and breach of
written guaranty was filed September 30, 2003, by The
Cadle Company against World–Wide Rattan, Inc. and Isaac
Gonshor. Cadle alleged that, on December 10, 1990, Gonshor,
acting on behalf of Rattan as its president, executed a written
Loan and Security Agreement (Agreement) for a $400,000
line of credit with Cadle's predecessor-in-interest, Columbia
National Bank. Contemporaneous with his execution of the
Agreement on Rattan's behalf, Gonshor signed a General
Continuing Guaranty (Guaranty), personally guaranteeing
Rattan's debt to the Bank, and “all loans, advances, or
financial accommodations ... hereafter granted by [the Bank]
to or for the account of [Rattan] ....” including, “all sums
which shall in the future become due and owing from [Rattan]
whether arising under the Agreement or otherwise.” The
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Guaranty states it is a “continuing guaranty” and “shall
remain effective during the term of the Agreement and
relates to any Obligations, including those which arise under
successive transactions which shall either cause [Rattan] to
incur new Obligations, continue the Obligations from time to
time, or renew them after they have been satisfied, until this


Guaranty has been expressly terminated.” 1


*508  Cadle further alleged that, on behalf of Rattan,
Gonshor executed a Change in Terms Agreement (Change
Agreement) with the Bank on August 11, 1992, refinancing
Rattan's remaining debt under the Agreement totaling
approximately $235,700. The Change Agreement provides
for principal payments of $105,000 and $25,000 on August
17 and October 10, 1992, respectively, with weekly principal


payments of $1,000 thereafter for 63 weeks. 2  The Change
Agreement extends to December 31, 1993, the maturity date
for payment of the final balance of all principal and interest
owed. The Change Agreement also contains a waiver of the
statute of limitations. In addition, both the original Agreement
and the Change **483  Agreement include attorney's fee
provisions.


The Federal Deposit Insurance Corporation (FDIC) later
became the receiver for the Bank. Thereafter, Cadle claims it
became the FDIC's assignee on and holder of Rattan's debt.
Cadle sent acceleration letters to Gonshor individually and on
behalf of Rattan. This suit was initiated after the letters went
unanswered.


An answer to the complaint was filed on behalf of Gonshor
and “World Wide Hospitality Furniture, Inc., a California
corporation erroneously sued herein as Worldwide Rattan,
Inc., a defunct California corporation.” Cadle then amended
its complaint substituting World Wide Hospitality Furniture,
Inc. (Hospitality) for fictitious Doe Defendant No. One.


A final status conference was held February 24, 2005. The
trial court's minutes of that conference state “[t]he parties
stipulate to a waiver of jury.” A bench trial was conducted on
March 1, 2005. At trial, David Hoffer was one of the attorneys
representing Gonshor and Hospitality.


On the morning when the trial began, Cadle moved to
preclude Rattan and Hospitality from defending the action.
Cadle asserted it had conducted a computer search of
the records of the Secretary of State the day before and
had learned that the corporate powers of both Rattan and
Hospitality were suspended as of February 25, 2005. Attorney


Hoffer acknowledged Rattan was a “defunct” corporation,
but expressed voiced surprise over its suspension. He insisted
that when he last checked on its corporate status, Hospitality
had not been suspended. Hoffer asserted that, in any event,
Hospitality was not a party to the litigation because it had not
been served with the complaint. Because it appeared when
answering the complaint, the trial court concluded Hospitality
was a proper party. The motion to preclude the corporate
defendants from defending the suit was granted, leaving
Gonshor to defend the action alone.


*509  The trial court turned its attention to Gonshor's
affirmative defense that the lawsuit was time-barred. The
parties stipulated the Agreement, Guaranty and Change
Agreement were admissible in evidence for this phase of
trial. Neither side offered any additional documentary or
testimonial evidence. Hoffer argued the transaction—which
he asserted did not involve a negotiable instrument—was
governed by, at most, an eight-year statute of limitations.
(Code Civ. Proc., §§ 337, 360.5; 12 U.S.C. § 1821(d)(14).) He
insisted the lawsuit, initiated nearly 10 years after the Change
Agreement's December 31, 1993 final due date, was filed
almost two years too late. Disagreeing with Hoffer's position,
the trial court found the action timely and commenced the
trial.


Cadle's attorney indicated that, while he was ready to examine
his client, he also wanted to question Gonshor, who had
not appeared for trial. Attorney Hoffer said he needed five
minutes to call Gonshor, who lived nearby. A brief recess
was taken to afford Hoffer an opportunity to call Gonshor.
Gonshor, however, never appeared for trial. Instead, when
the trial resumed, Cadle's attorney announced that defense
counsel had informed him he was “willing to stipulate to the
numbers,” and “all that remain[ed was] to argue the effect of
the [Guaranty] as a matter of law.” Defense counsel agreed the
absence of the corporate defendants had converted the action
into a “collections case,” and the only remaining dispute
concerned the legal effect of Gonshor's Guaranty as to the
Change Agreement. Cadle made an offer of proof that the
total balance due was $240,904.51 ($104,392.17 in principal,
plus interest of $136,512.34, as of February 28, 2005). The
parties stipulated to the admission **484  of the Agreement,
Guaranty and Change Agreement for this portion of the trial,
and again declined to offer additional evidence. Following
closing argument, judgment was granted in favor of Cadle
against all three defendants. Cadle was ordered to prepare
a proposed statement of decision and judgment, which were
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served on defense counsel and submitted to the trial court on
March 2, 2005.


Hospitality, whose corporate powers had been suspended for
failure to file a statutorily required information statement
(Corp.Code, §§ 1502 & 2205), filed the required statement


and obtained a “Notice of Revivor” dated March 3, 2005. 3


The record does not indicate that Hospitality ever notified the
trial court of the revival of its corporate powers. On March
25, 2005, the court issued a statement of decision and entered
judgment.


In mid-April 2005, Cadle filed a memorandum of costs
and a motion seeking approximately $10,700 in contractual
attorney fees. (Code Civ. Proc., §§ 1032 & 1033.5.) In
response, defendants did not object to Cadle's request for
attorney's fees, but did object that Cadle was seeking double
*510  recovery for certain attorney's fees already recovered.


The trial court awarded Cadle $8,000 in attorney's fees. This


appeal followed. 4


DISCUSSION


1. Gonshor's waiver of a jury trial was effective.
[1]  [2]  Gonshor insists that contractual provisions, such as


the guaranty provision by which parties agree to waive a jury
trial before the emergence of any dispute, are unenforceable.
Gonshor's recitation of the legal principle is correct. In


Grafton Partners v. Superior Court (2005) 36 Cal.4th 944,
32 Cal.Rptr.3d 5, 116 P.3d 479, the Supreme Court held
that Code of Civil Procedure section 631, subdivision (d)
identifies six exclusive means by which a jury trial may be


waived in a civil case. ( Id. at p. 956, 32 Cal.Rptr.3d 5,
116 P.3d 479.) “ ‘California constitutional history reflects
an unwavering commitment to the principle that the right
to a civil jury trial may be waived only as the Legislature
prescribes,’ ” and no statute specifically authorizes predispute


jury waivers. ( Id. at p. 955, 32 Cal.Rptr.3d 5, 116 P.3d
479.) The principle, however, does not apply here.


First, the record fails to reflect that the stipulation to waive
a jury trial was based on a pre-dispute contractual waiver.
The sole reference to the waiver is found in the minute order
stating only that “[t]he parties stipulate [d] to a waiver of jury”
at the final status conference. Gonshor's assertion he “lost
[his] right to a jury trial” because Hoffer was “reminded that


the Guaranty contained a pre-litigation jury trial waiver” is
thus improper and unsupported by the record.


[3]  [4]  Second, Gonshor's oral consent, stated in open court
and entered in the court minutes, provides an independent
basis for a jury waiver. (Code Civ. Proc., § 631, subd. (d)
(3).) Gonshor's argument that the waiver was ineffective
because it was made by attorney Hoffer is unavailing. Trial
counsel is authorized to exercise his independent judgment


with respect to strategic litigation decisions. (See e.g., In
re Horton (1991) 54 Cal.3d 82, 95, 284 Cal.Rptr. 305, 813
P.2d 1335.) If a client disagrees with his attorney's decision,
he is obligated to repudiate the decision or alert the court.
Gonshor did neither. In **485  addition, he did not attend
the trial nor did he assert any objection to the stipulation
to waive a jury. Moreover, Gonshor did not file a post-trial
motion, retain new counsel to represent him, or make an
effort to seek relief from his attorney's allegedly unauthorized
jury waiver until he filed his appellate briefs more than a
year after trial concluded. Numerous courts have found that
similar acquiescence constitutes evidence of *511  “express
consent” to a jury trial waiver within the meaning of section


631. (See Taylor v. Union Pac. R.R. Corp. (1976) 16 Cal.3d
893, 900, 130 Cal.Rptr. 23, 549 P.2d 855 [“ ‘[A] party cannot
without objection try his case before a court without a jury,
lose it and then complain that it was not tried by jury’ ”];


Escamilla v. California Ins. Guarantee Assn. (1983) 150


Cal.App.3d 53, 58, 197 Cal.Rptr. 463; Pink v. Slater (1955)
131 Cal.App.2d 816, 817, 281 P.2d 272.) If Gonshor believed
his right to a jury had been denied, he should have stated his
objections on the record, requested post-judgment relief from
the trial court, or promptly sought appellate review by writ


of mandate. ( McIntosh v. Bowman (1984) 151 Cal.App.3d
357, 364, 198 Cal.Rptr. 533.) Gonshor may not simply sit
by in silence, take his chances on a favorable judgment and
then, after an adverse judgment, complain on appeal. In short,
a party may not play a game of “ ‘Heads I win, Tails you


lose’ with the trial court.' ” ( Tyler v. Norton (1973) 34
Cal.App.3d 717, 722, 110 Cal.Rptr. 307.) The jury waiver was
therefore valid.


2. Granting Cadle's motion to preclude the suspended
corporation from asserting a defense and seeking entry
of judgment was erroneous.
Hospitality insists the trial court erred in granting Cadle's
motion to prohibit Hospitality from defending the action and
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to seek entry of judgment against it because: (1) Hospitality
received inadequate notice of the motion that was filed and
served only as the trial began; (2) the trial court should have
continued the trial to permit Hospitality to revive its corporate
powers, which occurred within two days of trial; and (3) the


entry of judgment was too harsh a remedy. 5


a. No evidence Cadle indicates delayed notifying the
court or counsel of Hospitality's suspension.


[5]  [6]  A corporation's suspended status and lack of
capacity to defend an action is a plea in abatement that


must be asserted at the earliest opportunity. (See Color–
Vue, Inc. v. Abrams (1996) 44 Cal.App.4th 1599, 1605, 52
Cal.Rptr.2d 443 [finding a plea was waived by virtue of
party's failure to raise the issue for almost two months in
advance of trial].) Although Cadle did not serve or file
its motion until the morning of trial, the record does not
indicate Cadle knew about the corporations' suspended status
until the day before trial began. Nothing in the record
reflects the actual suspension dates for Hospitality or Rattan,
or indicates how Cadle might or should have learned of
the suspension at an earlier date and brought it to the
court's attention. Rather, it appears Cadle alerted the court
immediately after learning *512  of the suspension. Because
Hospitality had no right to defend or participate in the lawsuit
during the suspension of its corporate powers, Cadle's motion


was appropriate. (See Alhambra–Shumway Mines, Inc. v.
Alhambra Gold Mine Corp. (1957) 155 Cal.App.2d 46, 50,
317 P.2d 649 (Alhambra– **486  Shumway Mines, Inc.)
[issue of corporate suspension is appropriately raised after
commencement of proceedings, even as late as last day of
trial].)


b. A brief trial continuance would have enabled
Hospitality to seek reinstatement.


[7]  Even though Cadle did not delay notifying the trial
court or counsel of Hospitality's suspension, the court abused
its discretion in entering judgment against the corporate
defendant. A brief trial continuance would have permitted
Hospitality—whose attorney was clearly caught off guard
by Cadle's revelation—to file the required informational
statement, restore the corporation's good standing with the
State, and defend the litigation.


[8]  [9]  [10]  [11]  [12]  A claim of lack of corporate
capacity to prosecute or defend a civil action because of its
suspended status “ ‘is a plea in abatement which is not favored


in law.’ ” ( Traub Co. v. Coffee Break Service, Inc. (1967)
66 Cal.2d 368, 370, 57 Cal.Rptr. 846, 425 P.2d 790.) The
primary purpose of statutes depriving suspended corporations
of privileges enjoyed by a going concern, including the
capacity to sue or defend litigation, is to motivate delinquent
corporations to pay back taxes or file missing statements. (See


id. at p. 370, 57 Cal.Rptr. 846, 425 P.2d 790; Peacock
Hill Assn. v. Peacock Lagoon Constr. Co. (1972) 8 Cal.3d 369,


371, 105 Cal.Rptr. 29, 503 P.2d 285 (Peacock Hill ); Palm
Valley Homeowners Assn., Inc. v. Design MTC (2000) 85
Cal.App.4th 553, 561, 102 Cal.Rptr.2d 350.) The suspension
statutes are not intended to be punitive. Once the statutory
goals underlying suspension are met, no purpose is served


by imposing additional penalties. ( Peacock Hill, supra, 8
Cal.3d at p. 371, 105 Cal.Rptr. 29, 503 P.2d 285; Gar–Lo,
Inc. v. Prudential Sav. & Loan Assn. (1974) 41 Cal.App.3d
242, 244, 116 Cal.Rptr. 389.) Leniency permits a delinquent
corporation to secure a revivor, even at the time of the hearing,
at the request of the corporation or on the trial court's own
motion. (A.E. Cook Co. v. K S Racing Enterprises, Inc. (1969)


274 Cal.App.2d 499, 500, 79 Cal.Rptr. 123; Peacock Hill,
supra, 8 Cal.3d at p. 372, fn. 2, 105 Cal.Rptr. 29, 503


P.2d 285, citing Schwartz v. Magyar House, Inc. (1959)
168 Cal.App.2d 182, 335 P.2d 487.) When a corporation's
suspended status “comes to light during litigation, the normal
practice is for the trial court to permit a short continuance to
enable the suspended corporation to effect reinstatement ...


to *513  defend itself in court. [Citation.]” ( Timberline,
Inc. v. Jaisinghani (1997) 54 Cal.App.4th 1361, 1366, 64
Cal.Rptr.2d 4.)


For reasons not apparent from the record, Hospitality's
counsel did not request a continuance and the trial court did
not continue the trial on its own motion. Hospitality was able
to secure a revivor two days after the trial. The corporation
inexplicably neglected to notify the court of that pivotal
development either before or after entry of judgment, and
never asked the court to reconsider its ruling or vacate the
judgment. Had Hospitality done so, the revival of its corporate
status would have validated the earlier acts and permitted


the corporation to proceed with the action. ( Peacock
Hill, supra, 8 Cal.3d at pp. 373–374, 105 Cal.Rptr. 29, 503
P.2d 285.) The question is whether this principle governs
where a previously suspended corporation delays until filing
its appellate brief to reveal that its corporate status was
revived two days after trial and several weeks before entry
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of judgment. Notwithstanding the excessive passage of time,
we conclude it does. Our conclusion is compelled by Peacock
Hill which held that all acts of a suspended corporation,
**487  taken before or after judgment, are validated by


revival. (Ibid.)


c. The remedy granted was too harsh.
In entering judgment against the suspended corporation,
the trial court imposed too harsh a remedy. Certainly, a
suspended corporate defendant may not defend or participate


in an action. ( Alhambra–Shumway Mines, Inc., supra,
155 Cal.App.2d at pp. 50–51, 317 P.2d 649.) However,
in that situation, the appropriate remedy is to strike the
corporation's pleadings and refuse to consider its defenses.


( Id. at p. 51, 317 P.2d 649.) Alternatively, the plaintiff
may proceed with a default prove-up or, on the court's own
motion or at the corporation's request, the proceedings may
be briefly continued to permit the incapacitated entity to


secure reinstatement and trial participation. (See Schwartz
v. Magyar House, Inc., supra, 168 Cal.App.2d at pp. 187–


189, 335 P.2d 487; Traub Co. v. Coffee Break Service,
Inc., supra, 66 Cal.2d at p. 370, fn. 3, 57 Cal.Rptr. 846,


425 P.2d 790.) 6  By virtue of its revived corporate status,
Hospitality is entitled to a reversal—even at this late date
—and an opportunity to defend this action. Cadle does not
claim prejudice if required to prosecute an action against
Hospitality. Even if it did, any prejudice Cadle would incur
is outweighed by the strong public policy *514  disfavoring
pleas in abatement. Suspension of a corporation is intended
to encourage them to pay taxes, not to provide a monetary
windfall to private parties.


[13]  [14]  Cadle insists a reversal is unnecessary because
Hospitality's corporate defenses are moot. Cadle is mistaken.
Hospitality has not had an opportunity to litigate its defenses.
For example, as an entity that did not exist before 1995,
Hospitality claims it was not a party to and cannot be
liable on the contracts. In its answer, Hospitality has
asserted it was “erroneously sued ... as [Rattan], a defunct
California corporation.” Based on this language, Cadle asserts
Hospitality is Rattan's alter ego. However, the record contains
no evidence to substantiate Cadle's assertion. Similarly,
Hospitality was not able to present evidence that, if found to
be a party to any agreement, it fully or partially performed
its obligations under the agreement. Gonshor's stipulation to
“the numbers” at trial, and the parties agreement that the only
issue was the Guaranty's effect on the Change Agreement,


may have resulted from Gonshor's attorneys' conclusion they
could not present any evidence or defense on behalf of


the corporation. 7  If so, Hospitality's liability **488  was
a foregone conclusion. Had Hospitality been allowed to
participate in the action following its revival, it may have
been able to offer evidence in its defense, or evidence it fully


or partially performed its contractual obligations. 8  Factual
issues therefore remain as to Hospitality's liability.


We recognize our conclusion may possibly result in
inconsistent judgments in an action against a principal debtor
and its surety on the same debt. This *515  possibility would
not have arisen if the trial had been continued at the outset,
or if appellants had brought the fact of the corporation's
reinstatement to the trial court's attention in a timely fashion.
Nevertheless, we are left with the possibility that, after trial
on remand, Gonshor may be liable to Cadle on a judgment
for an amount greater than that owed by Hospitality. Such
a result would be inequitable. “The obligation of a surety
must be neither larger in amount nor in other respect more
burdensome than that of the principal; and if in its terms
it exceeds it, it is reducible in proportion to the principal's


obligation.” (Civ.Code, § 2809; Brunswick Corp. v. Hays
(1971) 16 Cal.App.3d 134, 93 Cal.Rptr. 635.) Accordingly, if
the judgment against Gonshor has not been satisfied, the court
may consider staying execution pending outcome of further
proceedings against Hospitality. In the event the judgment on
remand is in Hospitality's favor or Hospitality is found liable
in an amount less than that owed by Gonshor, the trial court is
directed to vacate that judgment and enter a new and different
judgment consistent with the judgment after the trial between
Cadle and Hospitality.


3. Cadle's attorney's fee request was not improper.
[15]  Defendants argue the trial court's award of attorney's


fees and pre-judgment interest exceeded its jurisdiction
because the prayer in the complaint did not request attorney's
fees or interest, and Cadle never requested in the body
of the complaint a specific amount of fees in the body
of the complaint. Defendants thus insist they were not
properly notified of Cadle's intention to seek fees and interest.
(Code Civ. Proc., § 580.) Although the partial reversal of
the judgment requires vacation and reapportionment of the
fee award, it is important for purposes of remand to note
appellants are mistaken on the law.


The attorney's fee award was made in accordance with the
parties' contracts. The amount of fees ultimately owed cannot
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be known when a complaint is filed; it can only be specified
and sought by a noticed post-trial motion. (Code Civ. Proc.,
§ 1033.5, subd. (c)(5).) In each cause of action, Cadle's
complaint states that, in addition to damages, it intended to
seek attorney's fees under the parties' written agreements. In


Feminist Women's **489  Health Center v. Blythe (1995)
32 Cal.App.4th 1641, 39 Cal.Rptr.2d 189, attorney's fees
were sought as part of a default judgment and the defendant
was given no notice or opportunity to oppose a motion. In
this action, the complaint alerted defendants that recovery of
attorney's fees was part and parcel of each of Cadle's claims,
and the complaint's face page also indicated attorney's fees
were sought. No additional notification was necessary.


*516  DISPOSITION


The judgment against Hospitality is reversed and the matter
remanded for trial as to Hospitality. The judgment against


Gonshor is affirmed. However, in the event judgment on
remand is in favor of Hospitality or it is found liable in
an amount less than the judgment against Gonshor, and the
judgment against Gonshor is not satisfied, the trial court is
directed to vacate that judgment and enter a new and different
judgment consistent with the judgment in the trial between
Cadle and Hospitality. The orders waiving jury trial and
denying the statute of limitations defense are affirmed. The
order awarding attorney's fees is reversed. Each party is to
bear his or its own costs of appeal.


RUBIN, Acting P.J., and FLIER, J., concur.


All Citations


144 Cal.App.4th 504, 50 Cal.Rptr.3d 480, 06 Cal. Daily Op.
Serv. 10,179


Footnotes


* Moreno, J., did not participate therein.


1 The Agreement defines “Obligations” to include “all loans, advances, debts, liabilities ... covenants and duties
owing by [Rattan] to [the Bank] of any kind or description (whether or not evidenced by [the Agreement], any
note or other instrument or any other agreement between Bank and [Rattan]) ... now existing or hereafter
arising....”


2 The Change Agreement also provides that interest accrues on the unpaid balance after each payment.


3 Appellants' Request for Judicial Notice is granted.


4 The discussion related to the corporate defendants is limited to Hospitality as only it and Gonshor are parties
to this appeal.


5 Hospitality also asserts Cadle presented insufficient proof of actual suspension. Subsequent events make
this argument moot.


6 Cadle's assertion that Grell v. Laci Le Beau Corp. (1999) 73 Cal.App.4th 1300, 87 Cal.Rptr.2d 358 supports
its right to obtain judgment against Hospitality goes too far. In that case, the court affirmed summary judgment
on statute of limitations grounds only after plaintiffs agreed their action was time-barred unless the statute of


limitations was tolled during the corporation's suspension. ( Id. at p. 1306, 87 Cal.Rptr.2d 358.)


7 Ordinarily a surety may assert any defenses or set-offs the principal corporate debtor could have raised,
had the corporation not been disabled and unable to defend itself in court by virtue of its suspension.


( Kalfountzos v. Hartford Fire Ins. Co. (1995) 37 Cal.App.4th 1655, 1659–1660, 44 Cal.Rptr.2d 714,
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disapproved on other grounds by Wm. R.Clarke Corp. v. Safeco Ins. Co. (1997) 15 Cal.4th 882, 896, 64
Cal.Rptr.2d 578, 938 P.2d 372.) The record does not indicate why Gonshor did not assert any defenses.
That decision may have been strategic or a mistake on the part of his trial counsel. Perhaps the decision is
explained by a clause in the guaranty wherein Gonshor agreed to “waive [ ] any right to assert against [Cadle]
any defense (legal or equitable), set-off ... which [Hospitality] may now or at any time” have against Cadle.
Whatever the reason, at least as to Gonshor, the issue is waived now.


8 However, we reject the defendants' attempt to obfuscate the straightforward issue of the applicable statute
of limitations. The trial court was correct: The Change Agreement—like its predecessor, the Agreement—
is a promissory note, a negotiable instrument. It establishes a payment schedule, but also provides that
a missed payment need not be considered a breach if the full debt is satisfied by December 31, 1993.
Commercial Code section 3118, subdivision (a) establishes a six-year statute of limitations, from the final
due date, for promissory notes payable at a definite time. The Change Agreement also contains a written
waiver of defenses. Code of Civil Procedure section 360.5 provides that, if the limitations period is waived, the
waiver may extend the statute an additional four years. Thus, this action, filed on September 30, 2003, was
brought within the 10-year statute of limitations, and is timely. Commercial Code section 3118, subdivision
(b) does not govern this action inasmuch as that statute applies only to “pure” demand notes, i.e., those
lacking any due date.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Constitution of the State of California 1879 (Refs & Annos)


Article VI. Judicial (Refs & Annos)


West's Ann.Cal.Const. Art. 6, § 13


§ 13. Reversal for error resulting in miscarriage of justice


Currentness


Sec. 13. No judgment shall be set aside, or new trial granted, in any cause, on the ground of misdirection of the jury, or of the
improper admission or rejection of evidence, or for any error as to any matter of pleading, or for any error as to any matter of
procedure, unless, after an examination of the entire cause, including the evidence, the court shall be of the opinion that the
error complained of has resulted in a miscarriage of justice.


Credits
(Added Nov. 8, 1966.)


Notes of Decisions (3207)


West's Ann. Cal. Const. Art. 6, § 13, CA CONST Art. 6, § 13
Current with urgency legislation through Ch. 997 of 2022 Reg.Sess. Some statute sections may be more current, see credits
for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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218 Cal.App.4th 514
Court of Appeal, Fourth District, Division 3, California.


CONSERVATORSHIP OF the


PERSON AND ESTATE OF MARIA B.


Denise B., as Conservator, etc.,


Petitioner and Respondent,


v.


Maria B., Objector and Appellant.


G047889
|


Filed July 31, 2013


Synopsis
Background: Developmentally disabled conservatee's
mother and limited conservator petitioned the trial court for
an order authorizing mother to consent to a hysterectomy
and oophorectomy on conservatee's behalf. The Superior
Court, Orange County, No. A235201, Mary Fingal Schulte,
J., granted the petition. Appeal was automatic.


Holdings: The Court of Appeal, Aronson, J., held that:


[1] conservator was not required to satisfy standards of
sterilization statute; but


[2] conservator's petition required proof by clear and
convincing evidence; but


[3] applying preponderance of evidence standard was
harmless error.


Affirmed.


West Headnotes (11)


[1] Mental Health Sterilization


The purpose of a proposed medical procedure
that will sterilize a developmentally disabled
adult dictates whether a petition for court
approval must proceed under the provisions
regulating sterilization of developmentally
disabled adults or the provision which governs


court ordered medical treatment; the petition
must proceed under the sterilization provisions
if the procedure's objective is to sterilize
the individual, but the petition must proceed
under the medical treatment provision if the
procedure's objective is to treat a medical
condition and sterilization is merely a secondary
effect. Cal. Prob. Code §§ 1961, 1968, 2357


[2] Health Incompetent persons in general


Mental Health Sterilization


Developmentally disabled patient's limited
conservator's petition for an order authorizing
conservator to consent to a hysterectomy
and oophorectomy on patient's behalf to
treat patient's severe menstrual migraines and
bleeding was governed by the Probate Code
provision which governs court ordered medical
treatment, rather than the provision regulating
sterilization of developmentally disabled adults,
regardless of the merits of the issue of whether
the procedures were medical necessities or
merely recommendations, since the petition
alleged that sterilization would be only a
secondary effect of a necessary medical
procedure designed only to alleviate patient's
suffering. Cal. Prob. Code §§ 1961, 1968, 2357.


[3] Health Weight and sufficiency of evidence


Mental Health Sterilization


Developmentally disabled conservatee's limited
conservator's petition for an order authorizing
conservator to consent to a hysterectomy
and oophorectomy on conservatee's behalf
to treat patient's severe menstrual migraines
and bleeding required proof by clear and
convincing evidence, since the surgery would
have a substantial and irreversible impact on
conservatee's fundamental right to procreative
choice by denying her the opportunity to bear
children. Cal. Prob. Code § 2357; Cal. Evid.
Code § 115


1 Cases that cite this headnote


[4] Health Weight and sufficiency of evidence
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Under the Probate Code provision which governs
court ordered medical treatment, the standard
of proof may depend upon the gravity of
the consequences that would result from an
erroneous determination of the issue involved.
Cal. Prob. Code § 2357


[5] Evidence High probability; reasonable
certainty


The “clear and convincing evidence” test
requires a finding of high probability, based
on evidence so clear as to leave no substantial
doubt, and sufficiently strong to command the
unhesitating assent of every reasonable mind.


1 Cases that cite this headnote


[6] Health Weight and sufficiency of evidence


Under the Probate Code provision which governs
court ordered medical treatment, the appropriate
standard of proof in every case will depend
on the specific medical procedure proposed and
whether it impacts a fundamental right, but
the clear and convincing standard will be the
exception rather than the norm. Cal. Prob. Code
§ 2357.


1 Cases that cite this headnote


[7] Appeal and Error Presumptions and
burden of proof


Mental Health Sterilization


Trial court's error was harmless, in applying
a preponderance of the evidence rather than
clear and convincing evidence standard to
developmentally disabled conservatee's limited
conservator's petition for an order authorizing
conservator to consent to a hysterectomy
and oophorectomy on conservatee's behalf
to treat patient's severe menstrual migraines
and bleeding, where conservator presented
her own testimony and testimony from a
neurologist and an obstetrician about the risks
associated with continuing the current course of
treatment without the surgery and conservatee's
desire to have the surgery performed, and
conservatee's counsel called no witnesses to


rebut the evidence regarding conservatee's
severe menstrual bleeding and migraines or the
threat her condition posed to her health. Cal.
Const. art. 6, § 13; Cal. Prob. Code § 2357.


6 Cases that cite this headnote


[8] Appeal and Error Presumptions and
Burdens as to Harmless and Reversible Error


The effect of the harmless error provision
of the state constitution is to eliminate any
presumption of injury from error, and to require
that the appellate court examine the evidence to
determine whether the error did in fact prejudice
the appellant. Cal. Const. art. 6, § 13.


4 Cases that cite this headnote


[9] Appeal and Error Harmless and
Reversible Error


Under the harmless error provision of the
state constitution, reversible error is a relative
concept, and whether a slight or gross
error is ground for reversal depends on the
circumstances in each case. Cal. Const. art. 6, §
13.


3 Cases that cite this headnote


[10] Appeal and Error Presumptions and
Burdens as to Harmless and Reversible Error


Under the Watson state law standard for
prejudicial error, the appellant bears the burden
to make an affirmative showing the trial court
committed error and that error resulted in a
miscarriage of justice. Cal. Const. art. 6, § 13.


18 Cases that cite this headnote


[11] Appeal and Error Structural,
fundamental, or constitutional error


The state constitutional standard for prejudicial
error does not apply when the trial court's
error violates the United States Constitution and
involves a defect in the trial mechanism that
affects the framework within which the trial
proceeds rather than simply an error in the
trial process; when a trial court's error amounts
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to structural error, reversal is required without
regard to the strength of the evidence or other
circumstances. Cal. Const. art. 6, § 13.


See 14 Witkin, Summary of Cal. Law (10th ed.
2005) Wills and Probate, § 1059 et seq.


8 Cases that cite this headnote


**271  Appeal from an order of the Superior Court of Orange
County, Mary Fingal Schulte, Judge. Affirmed. (Super. Ct.
No. A235201)


Attorneys and Law Firms


Frank Ospino, Public Defender, Jean Wilkinson, Chief
Deputy Public Defender, Mark S. Brown, Assistant Public
Defender, and Kira Rubin, Deputy Public Defender, for
Objector and Appellant.


Joseph M. Geis and Andrea Gee, Santa Ana, for Petitioner
and Respondent.


OPINION


ARONSON, J.


*518  As appellant Maria B.'s mother and limited
conservator, Denise B. petitioned the trial court for
an order authorizing her to consent to a hysterectomy


and oophorectomy on Maria's behalf. 1  Maria is a
developmentally disabled adult who suffers from numerous
health problems, including an abnormally long and heavy
menses and debilitating migraine headaches that usually
coincide with the onset of her menses. After numerous
other treatments for Maria's severe menstrual bleeding and
migraines failed, her doctors recommended a hysterectomy
and oophorectomy to treat Maria's condition.


The trial court found Probate Code section 2357 and
its provisions regulating court-ordered medical treatment
governed Denise's petition, rather than Probate Code section
1950 et seq. and its provisions regulating sterilization of


developmentally disabled adults. 2  As explained below,
we agree section 2357 governs because the objective of
the proposed surgery is to treat *519  Maria's medical
conditions, not to prevent her from bearing children.


Although the proposed surgery would result in Maria's
sterilization, that is the incidental effect of the medically
necessary treatment.


In deciding the merits of Denise's petition, the trial court
found the preponderance of the evidence standard of proof
applied instead of the more stringent clear and convincing
evidence standard. We conclude the trial court erred in doing
so because the proposed surgery would have a substantial
and irreversible impact on Maria's fundamental right to
procreative choice. Accordingly, the heightened standard of
proof is required to protect that fundamental right and ensure
the proposed surgery is truly a medical necessity.


We affirm the trial court's order granting Denise's petition,
however, because Maria's counsel failed to show it is
reasonably probable the trial court would have reached a
different conclusion if it had applied the proper standard, and
therefore failed to show the error was prejudicial.


I


FACTS AND PROCEDURAL HISTORY


Maria is a 25-year-old developmentally disabled adult who
suffers from cerebral **272  palsy, mild mental retardation,
and hydrocephalus, which is an accumulation of excessive
fluid in the brain. She functions academically and socially
at approximately a first- or second-grade level and uses sign
language to communicate because she is congenitally deaf.
Denise is Maria's mother. In 2006, the trial court appointed
Denise as the limited conservator of Maria's person and estate
with the power to give and withhold medical consent on
Maria's behalf.


To treat her hydrocephalus Maria has surgically implanted
shunts that drain excess fluid from her brain to her abdominal
cavity and thereby relieve some of the pressure in her
head. The shunts, however, are susceptible to failure or
infection and periodically have required surgical adjustment
or relocation, although her current shunts can be moved
without surgery using a special magnet.


Maria began her menses at age 11 and has experienced
increasingly irregular menstrual cycles with excessive
bleeding that lasts for an abnormally long period each cycle.
Denise estimated Maria often would bleed 26 days per month,
and frequently could not stand up without bleeding through
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her sanitary protection and clothing. Maria's condition caused
her to experience low iron, chronic fatigue, bloating, and
abdominal cramping.


*520  In approximately 2008, Maria began having severe
and debilitating migraine headaches. On a daily basis, Maria
experienced headaches she rated a three on a scale from
zero to 10, but more than 10 times per year she suffered
severe migraines she rated a seven or eight on the same scale.
The onset of these migraines caused Maria to become weak
and often collapse in pain, requiring numerous emergency
room visits and six or seven hospitalizations. The migraines
sometimes occurred when Maria's shunts failed or required
relocation, but most of the time they coincided with the start
of her period. Doctors at the hospital treated Maria with
powerful pain medication, performed CAT scans to ensure her
shunts were working properly, and then sent her home where
she would sleep for a day or two. Maria worked with a pain
management team at St. Joseph's Hospital and a specialist
with the former State Department of Mental Health in an
unsuccessful attempt to control the intense pain.


In 2009, Maria began seeing Dr. John W. Chen, a neurologist.
To prevent her debilitating headaches, Chen prescribed Maria
narcotic and prophylactic medications, and also referred
Maria to neurosurgeons who performed multiple procedures
to manipulate and adjust her shunts. Unfortunately, none of
these treatments provided Maria any significant relief from
her migraines. Because Maria's migraines usually coincided
with her severe and lengthy menses, and because the change
in hormone levels associated with a woman's menses can
cause migraines, Chen recommended Maria see a doctor
specializing in obstetrics and gynecology.


In 2010, Dr. Robert Borrowdale, an obstetrician and
gynecologist, began treating Maria. Between February and
July 2010, Borrowdale placed Maria on birth control pills
to regulate her hormone levels and control her menses,
but that treatment proved unsuccessful. In July 2010,
Borrowdale performed a dilation and curettage on Maria
to remove the lining of her uterus to reduce her bleeding.
The procedure temporarily worked, but her bleeding soon
resumed. Following the dilation and curettage procedure,
Borrowdale prescribed a modified birth control pill regimen,
but that too failed to curb Maria's excessive menstrual
bleeding and severe migraines. In April 2011, Borrowdale
stopped giving Maria birth control pills **273  and
prescribed Depo-Provera, which is another form of birth
control administered by an injection every 90 days.


The Depo Provera shots controlled Maria's menstrual
bleeding and severe migraines for nine or 10 weeks, but her
heavy bleeding and severe migraines would resume at that
point. Maria would then have to endure the pain because she
could not receive another shot until the end of the 90-day
period. Consequently, she often had to visit the emergency
room to obtain pain medication for the two or three weeks
before she could receive her next shot. *521  Moreover,
Depo Provera only may be taken for approximately two years
because it decreases the patient's bone density.


Having exhausted the less intrusive treatments described
above, Borrowdale recommended Maria undergo a total
hysterectomy. After consulting with Chen, Borrowdale
revised his recommendation to also include an oophorectomy
because the two doctors believed Maria's menstrual migraines
were caused not only by her heavy bleeding but also the
fluctuation in hormone levels caused by her ovaries.


Chen agreed a hysterectomy and oophorectomy offered Maria
a viable treatment option because several of his other patients
obtained migraine relief after undergoing those procedures.
Without the hysterectomy and oophorectomy, Chen testified
he would continue to treat Maria in the same manner—using
various medications and dosages to treat Maria's pain and
prevent her migraines. This treatment also would require
adjusting or relocating her shunts as needed. That course of
action, however, concerned Chen. He explained prolonged
use of these medications could cause liver or kidney failure,
the repeated CAT scans required to examine the shunts
would expose Maria's brain to increased radiation levels, and
the repeated shunt adjustments would increase the risks of
bleeding in her head.


Both Borrowdale and Chen discussed the proposed surgery
with Maria, explaining the hysterectomy and oophorectomy
could potentially help with her headaches, but would
permanently prevent her from having children. Maria told
both doctors she wanted the surgery performed.


In July 2012, Denise petitioned the trial court for an order
authorizing her, as Maria's conservator, to consent to a
hysterectomy and oophorectomy on Maria's behalf. Denise
brought the petition under section 2357, which governs court-
ordered medical treatment. After several continuances, the
court conducted a two-day trial on the petition in December
2012. Denise, Chen, and Borrowdale testified to the foregoing
facts in support of the petition.
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Acting as Maria's appointed counsel, the public defender
opposed the petition on the grounds that (1) section 1950
et seq., regarding sterilization of developmentally disabled
persons, provided the controlling statutory procedures for the
petition; (2) Maria lacked the capacity to provide informed
consent for the proposed surgery; and (3) Denise failed to
show by clear and convincing evidence that the proposed
surgery was medically necessary. The only witness the public
defender called was Dr. Thomas J. Grayden, a forensic
psychiatrist who interviewed Maria shortly before trial.
Grayden opined Maria met the criteria for schizophrenia and
lacked the capacity to *522  consent to the hysterectomy
and oophorectomy. He also submitted a report describing
Maria as suicidal and lacking mental stability. During closing
argument, Maria asked to speak and asserted, “I want the
surgery, I want the—I want it removed. I have headaches, no
periods.”


The trial court took the matter under submission and later
issued a detailed ruling **274  granting the petition. The
court found section 2357 provided the controlling authority
because Denise sought to obtain medical treatment for Maria's
condition and sterilization was only an incidental effect of
the treatment. The court further found the preponderance
of the evidence standard was the controlling burden of
proof and Denise presented sufficient evidence under that
standard to show (1) Maria's medical condition “requires the
recommended course of treatment”; (2) “there is a probability
that the continuance of this condition will result in a serious
threat to the mental health of Maria”; and (3) “Maria lacks
the capacity to give an informed consent to this particular
recommended course of treatment.”


The trial court clerk forwarded the trial court's ruling to this
court as an automatic appeal under section 1962, subdivision
(b), and California Rules of Court, rule 8.482. Later, the trial
court requested that we dismiss this appeal because it erred
in treating the matter as an automatic appeal. We invited the
parties to brief the issue. After considering the briefs, we
elected to review the matter as an automatic appeal on an
expedited schedule.


II


DISCUSSION


A. Legal Background


We must first decide whether Denise's petition falls under the
provisions of section 2357 or section 1950 et seq. Section
2357 is part of the Probate Code chapter concerning the
powers and duties of a guardian or conservator of the person.
The statute allows a guardian or conservator to petition for
a court order authorizing medically necessary treatment for
a ward or conservatee when (1) the ward or conservatee is
unable to give informed consent for the treatment and (2)
the guardian or conservator lacks authority to consent on the


ward or conservatee's behalf without a court order. 3  (§ 2357,
subd. (b).) Under section 2357 the court must appoint the
*523  public defender or a private attorney “to consult with


and represent the ward or conservatee at the hearing on the
petition.” (§ 2357, subd. (d).) The court may grant the petition
“if the court determines from the evidence all of the following:
[¶] (1) The existing or continuing medical condition of the
ward or conservatee requires the recommended course of
medical treatment. [¶] (2) If untreated, there is a probability
that the condition will become life-endangering or result in
a serious threat to the physical or mental health of the ward
or conservatee. [¶] (3) The ward or conservatee is unable
to give an informed consent to the recommended course of
treatment.” (§ 2357, subd. (h).)


Section 1950 et seq. is a separate Probate Code chapter
that only addresses requests to sterilize a developmentally
disabled adult. The comprehensive statutory scheme
recognizes the fundamental nature of every person's “right
to exercise choice over matters of procreation,” including
the right to choose sterilization, and establishes detailed
procedures to ensure “no individual [is] sterilized solely by
reason of a developmental disability and that no individual
**275  who knowingly opposes sterilization [is] sterilized


involuntarily.” (§ 1950.)


Under this statutory scheme, the conservator of an adult,
or any person allowed to petition for appointment of a
conservator, may file a petition for “appointment of a limited
conservator authorized to consent to the sterilization of an
adult with a developmental disability.” (§ 1952.) If the person
named in the petition has not retained legal counsel and does
not plan to do so, the court must immediately appoint the
public defender or a private attorney to represent the person
and “undertake the representation with the presumption that
the individual opposes the petition.” (§ 1954.) The court also
must appoint a facilitator for the person named in the petition
to help the person understand the nature of the proceedings
so the person may participate as fully as possible. (§ 1954.5.)
Two physicians and a psychologist or clinical social worker
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must conduct “comprehensive medical, psychological, and
sociosexual evaluations of the individual” and prepare a
written report for the court and all parties. (§ 1955.)


After receiving the report and the evidence, the court may
grant the petition “only if the court finds that the petitioner
has established all of the following beyond a reasonable
doubt”: (1) the person named in the petition lacks the capacity
to consent to the sterilization and that lack of capacity is
likely permanent; (2) the person is fertile and capable of
procreation; (3) the person is capable of engaging in sexual
activity under circumstances likely to result in pregnancy;
(4) either (a) the person's disability renders him or her
*524  permanently incapable of caring for a child even


with training and assistance, or (b) pregnancy or childbirth
would pose a substantially elevated risk to the person's life
so that sterilization would be deemed medically necessary
for a nondisabled person under similar circumstances; (5)
all less invasive contraceptive methods are unworkable; (6)
the sterilization method proposed entails the least intrusion
of the person's body; (7) current scientific and medical
knowledge does not suggest that either (a) a reversible
sterilization procedure or less drastic contraceptive method
will be available shortly, or (b) “science is on the threshold
of an advance in the treatment of the individual's disability”;
and (8) the person has not made a knowing objection to the
sterilization. (§ 1958.) A court must issue a statement of
decision for any order granting a petition and “an appeal is
automatically taken by the person proposed to be sterilized
without any action by that person, or by his or her counsel.” (§
1962.)


B. Section 2357 Provides the Controlling Standards and
Procedures
Maria's counsel contends section 1950 et seq. govern
Denise's petition because the proposed hysterectomy and
oophorectomy will result in Maria's sterilization. She
argues the purpose of the proposed surgery is irrelevant if
sterilization is a probable consequence of the procedure. We
disagree. By its express terms, the application of section
1950 et seq. depends on whether the purpose of the proposed
medical procedure is sterilization or a medically necessary
treatment of a separate ailment. A court therefore must
examine the purpose of the procedure, not its incidental
effects.


“In reviewing a statute, ‘ “[w]e first examine the words
themselves because the statutory language is generally
the most reliable indicator of legislative intent. [Citation.]


The words of the statute should be given their ordinary
and usual meaning and should be construed in their
statutory context.” [Citation.] If the statutory language is
unambiguous, “we presume the Legislature meant what
it said, and the **276  plain meaning of the statute


governs.” [Citation.]’ [Citation.]” ( Wolski v. Fremont
Investment & Loan (2005) 127 Cal.App.4th 347, 351, 25
Cal.Rptr.3d 500.) “ ‘Issues of statutory interpretation are
questions of law subject to our independent or de novo review.


[Citations.] ...’ [Citations.]” ( Milpitas Unified School Dist.
v. Workers' Comp. Appeals Bd. (2010) 187 Cal.App.4th 808,
820, 115 Cal.Rptr.3d 112.)


Section 1968 states, “This chapter does not prohibit medical
treatment or surgery required for other medical reasons and
in which sterilization is an unavoidable or medically probable
consequence, but is not the object of the treatment or surgery.”
Moreover, section 1961 provides, “A sterilization procedure
authorized under this chapter shall not include hysterectomy
or *525  castration. However, if the report prepared under
Section 1955 indicates that hysterectomy or castration is a
medically necessary treatment, regardless of the need for
sterilization, the court shall proceed pursuant to Section
2357.”


[1] When these two sections are read together, their language
unambiguously establishes the proposed medical procedure's
purpose dictates whether a petition for court approval must
proceed under section 1950 et seq. or section 2357. The
petition must proceed under section 1950 et seq. if the
procedure's objective is to sterilize the individual. (Cf.


Conservatorship of Angela D. (1999) 70 Cal.App.4th


1410, 1419, 83 Cal.Rptr.2d 411 ( Angela D.) [applying
section 1950 et seq. to application for court order authorizing
sterilization of a developmentally disabled woman because
a pregnancy “would be devastating and perhaps fatal” to
the woman and the fetus].) The petition must proceed
under section 2357, however, if the procedure's objective
is to treat a medical condition and sterilization is merely a


secondary effect. (Cf. Maxon v. Superior Court (1982) 135


Cal.App.3d 626, 628, fn. 2, 185 Cal.Rptr. 516 ( Maxon )
[applying section 2357 to an application for a court order
authorizing a hysterectomy to treat cervical cancer].)


[2] Maria's counsel provides no authority or interpretation
of sections 1961 and 1968 to support the contention section
1950 et seq. apply to all medical procedures that could
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result in sterilization. Instead, Maria's counsel focuses on
the numerous procedures and protections section 1950 et
seq. provide without explaining why they apply in this case.
Counsel's only argument regarding section 1968 is that the
section does not prevent section 1950 et seq. from applying in
this case because the proposed medical procedures are merely
recommendations rather than medical requirements. This
argument misses the mark. Whether the proposed procedures
are medically necessary speaks to the petition's merits, not to
which of the two statutory schemes applies to the petition.


There is no dispute the purpose for the proposed hysterectomy
and oophorectomy is to treat Maria's severe menstrual
migraines and bleeding; sterilization is a secondary effect
of a necessary medical procedure designed only to alleviate
Maria's suffering. Indeed, Maria's counsel does not argue or
offer any evidence to show Denise sought court approval
for the surgery for any reason other than treating Maria's
migraines and bleeding. Accordingly, we conclude section
2357 governs Denise's petition and we therefore review the
trial court's ruling based on that section.


C. The Trial Court Erred in Applying the Preponderance of
the Evidence Standard of Proof
[3] In deciding the petition, Maria's counsel asked the trial


court to apply the clear and convincing evidence standard of
**277  proof. Unfortunately, Maria's *526  counsel failed


to cite any authority or otherwise explain why that standard
applied. The trial court rejected the request and applied the
preponderance of the evidence standard of proof because the
court found nothing in section 2357 suggested the clear and
convincing evidence standard applied. We conclude the trial
court erred because the impact the proposed hysterectomy
and oophorectomy would have on Maria's fundamental
procreative rights requires the heightened standard of proof to
ensure the surgery is medically necessary under section 2357.


[4] “The function of a standard of proof is to instruct
the fact finder concerning the degree of confidence our
society deems necessary in the correctness of factual
conclusions for a particular type of adjudication, to allocate
the risk of error between the litigants, and to indicate
the relative importance attached to the ultimate decision.
[Citations.] Thus, ‘the standard of proof may depend
upon the “gravity of the consequences that would result
from an erroneous determination of the issue involved.”


’ [Citation.]” ( Conservatorship of Wendland (2001) 26
Cal.4th 519, 546, 110 Cal.Rptr.2d 412, 28 P.3d 151


( Wendland ).) “The required minimum standard reflects
a ‘societal judgment about how the risk of error should be


distributed between the litigants.’ [Citation.]” ( People v.
Jason K. (2010) 188 Cal.App.4th 1545, 1556, 116 Cal.Rptr.3d


443 ( Jason K.).) Choosing the applicable standard of proof


is a question of law we review de novo. ( In re Marriage of
Ettefagh (2007) 150 Cal.App.4th 1578, 1584, 59 Cal.Rptr.3d
419.)


[5] Under the preponderance of the evidence standard, the
parties share the risk of an erroneous factual determination


“ ‘in roughly equal fashion.’ ” ( **278  Jason K., supra,
188 Cal.App.4th at p. 1556, 116 Cal.Rptr.3d 443.) “The
beyond a reasonable doubt standard is ‘designed to exclude
as nearly as possible the likelihood of an erroneous judgment’
and ‘imposes almost the entire risk of error upon [the party


bearing the burden of proof].’ [Citation.]” ( Ibid.) The clear
and convincing evidence standard represents an “intermediate
standard” that increases the burden on the party seeking
relief and thereby reduces the risk of error to the opposing


party. ( Ibid.) Specifically, “[t]he ‘clear and convincing
evidence’ test requires a finding of high probability, based on
evidence ‘ “ ‘so clear as to leave no substantial doubt’ [and]
‘sufficiently strong to command the unhesitating assent of


every reasonable mind.’ ” ’ [Citations.]” ( Wendland,
supra, 26 Cal.4th at p. 552, 110 Cal.Rptr.2d 412, 28 P.3d 151.)


Section 2357 is silent on which standard of proof applies
to a petition authorizing the conservator to consent to


medical treatment on a conservatee's behalf. 4  “The default
standard of proof in civil cases is the *527  preponderance


of the evidence.” ( Wendland, supra, 26 Cal.4th at p.
546, 110 Cal.Rptr.2d 412, 28 P.3d 151; see Evid.Code, §
115 [“Except as otherwise provided by law, the burden of
proof requires proof by a preponderance of the evidence”].)
Courts nonetheless apply the heightened clear and convincing
evidence standard in a variety of civil cases when certain


important or fundamental rights are at stake. ( Wendland,
at pp. 546, 555, 110 Cal.Rptr.2d 412, 28 P.3d 151; see also


Jason K., supra, 188 Cal.App.4th at pp. 1556–1557, 116
Cal.Rptr.3d 443.)


For example, the clear and convincing evidence standard
applies in actions to (1) sterilize a developmentally disabled
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adult conservatee; (2) withhold artificial nutrition and
hydration from an incompetent adult conservatee; (3) appoint
a conservator based on a person's inability to provide for his or
her personal needs; (4) permit involuntary electroconvulsive
therapy; (5) civilly commit a person to a mental hospital;
(6) terminate parental rights; (7) deport a person; and (8)


discipline a judge. ( Wendland, supra, 26 Cal.4th at pp.


546–547, 110 Cal.Rptr.2d 412, 28 P.3d 151; Jason K.,
supra, 188 Cal.App.4th at pp. 1556–1557, 116 Cal.Rptr.3d
443; see 1 Witkin, Cal. Evidence (5th ed. 2012) Burden of
Proof and Presumptions, § 40, pp. 212–214.)


In Conservatorship of Valerie N. (1985) 40 Cal.3d


143, 219 Cal.Rptr. 387, 707 P.2d 760 ( Valerie N.), the
California Supreme Court held a person's right to procreative
choice is a fundamental right that requires courts to apply
the clear and convincing evidence standard in actions
seeking authorization to sterilize a developmentally disabled


conservatee. ( Id. at pp. 161–164, 219 Cal.Rptr. 387, 707


P.2d 760.) Valerie N. considered the constitutionality
of former section 2356, subdivision (d), which effectively
denied incompetent conservatees the right to choose
sterilization as a method of contraception by prohibiting
their conservators from consenting to sterilization on


their behalf. 5  The Supreme Court found the statute
constitutionally overbroad because “[t]rue protection of
procreative choice can be accomplished only if the state
permits the court-supervised substituted judgment of the
conservator to be exercised on behalf of a conservatee who is


unable to personally exercise this right.” ( Valerie N., at p.
168, 219 Cal.Rptr. 387, 707 P.2d 760.)


The Valerie N. court urged the Legislature to pass
legislation allowing a conservator to consent to sterilization
on his or her incompetent conservatee's behalf, but also
providing criteria and procedures to ensure the conservatee
is sterilized for an appropriate reason, not merely because


he or she is incompetent or developmentally disabled. 6  In
the interim, the Supreme Court explained section 2357 's
procedures for approving intrusive medical treatments *528
should be adapted and applied to requests for authorization to
sterilize an incompetent conservatee. One of the adaptations


the Valerie N. court identified as necessary to protect
the conservatee's fundamental right to procreative choice
required the conservator to present clear and convincing


evidence of the need for sterilization. ( Valerie N., supra,
40 Cal.3d at p. 168, 219 Cal.Rptr. 387, 707 P.2d 760.)


In Maxon, the court held a conservatee's fundamental right
to procreative choice required the conservator to present clear
and convincing evidence of the need for a medical procedure
to would treat a potentially life-threatening condition, but also
would result in the conservatee's sterilization. Specifically,
the conservator petitioned for authorization to consent to a
hysterectomy for her conservatee because the conservatee
had been diagnosed with cervical cancer and three doctors
recommended the surgery to prevent the cancer from


becoming malignant. ( Maxon, supra, 135 Cal.App.3d at
p. 628, 185 Cal.Rptr. 516.) The **279  trial court found
clear and convincing evidence the surgery was medically
necessary, but the court denied the petition because it found
former section 2356, subdivision (d)'s prohibition against
sterilizing incompetent conservatees prevented the court from


granting the petition. ( Maxon, at pp. 631, 634, 185
Cal.Rptr. 516.)


The Court of Appeal reversed, finding section 2356,
subdivision (d), did not apply because “the purpose of [the]
proposed surgery [was] to protect the life of the incompetent


rather than to prevent her from bearing children.” ( Maxon,
supra, 135 Cal.App.3d at p. 633, 185 Cal.Rptr. 516.) As for


the standard of proof, the Maxon court found the petition
“must be supported by clear and convincing evidence of the
medical necessity for the operation ... [b]ecause we view
a hysterectomy as a serious and intrusive invasion of [the


conservatee's] right of privacy.” ( Id. at pp. 633–634, 185
Cal.Rptr. 516.) The court further explained, “[a]n elevated
standard of proof in a proceeding to determine whether or
not such an operation is of ‘medical necessity’ will lessen
the possible risk that a factfinder might decide to sterilize
an individual on unsubstantiated testimony or discredited


eugenic theories.” ( Id. at p. 634, 185 Cal.Rptr. 516.) The


Maxon court concluded the trial court should have granted
the petition because clear and convincing evidence supported
the court's finding the surgery was medically necessary to


treat the conservatee's cervical cancer. ( Ibid.)


[6] Here, we conclude the clear and convincing evidence
standard is required to protect Maria's fundamental right to
procreative choice. Although the objective of the proposed
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hysterectomy and oophorectomy is to treat Maria's severe
menstrual migraines and bleeding, the surgery would have a
substantial and irreversible impact on her right to procreative
choice by denying her the opportunity to bear children. Denise
therefore must present clear and convincing evidence to show
the surgery is medically necessary under section 2357. We
do not suggest the clear and convincing evidence standard is
required for all section 2357 petitions. As the trial court stated,
*529  nothing in the statute suggests that result. Rather, we


merely require the clear and convincing evidence standard in
this case because the proposed medical treatment significantly
impacts a fundamental right. The appropriate standard in
every case will depend on the specific medical procedure
proposed and whether it impacts a fundamental right, but the
clear and convincing standard will be the exception rather
than the norm.


We emphasize the purpose of requiring a heighted burden of
proof in this case is not to prevent Denise from obtaining
medical treatment for Maria that could potentially provide
Maria some relief from her severe menstrual migraines
and bleeding. Rather, the purpose is to (1) emphasize the
importance of the decision that would substantially affect
Maria's fundamental right to procreative choice and (2)
place the risk of any error in making that decision on
an outcome that would not impact the fundamental right


at issue and could later be changed. (See Wendland,
supra, 26 Cal.4th at pp. 546–547, 110 Cal.Rptr.2d 412, 28
P.3d 151 [purpose of heightened standard of proof includes
emphasizing importance of underlying decision and adjusting
the risk of error to protect the fundamental right at stake].)


For example, if the trial court erred in finding the proposed
surgery was not medically necessary and erroneously denied
the petition, Maria would retain the ability to bear children
and Denise could file a new petition after obtaining further
medical **280  evidence to support the need for the surgery.
But if the trial court mistakenly concluded the proposed
surgery was medically necessary, Maria would lose the ability
to bear children and that outcome could not be altered. (See


Wendland, supra, 26 Cal.4th at p. 547, 110 Cal.Rptr.2d
412, 28 P.3d 151 [involving petition for authorization to
remove life-sustaining treatment].) We acknowledge Maria
would continue to suffer from her severe menstrual migraines
and bleeding in the first scenario, but Denise could rectify this
result by making a more comprehensive showing regarding
the medical need for the surgery. Moreover, if the surgery
is truly a medical necessity, Denise should be able to


present sufficient evidence to establish that fact by clear and
convincing evidence. We emphasize the clear and convincing
evidence standard is higher than the preponderance of the
evidence standard, but lower than the beyond a reasonable
doubt standard the Legislature requires when the medical


procedure's objective is to sterilize the conservatee. ( Jason
K., supra, 188 Cal.App.4th at p. 1556, 116 Cal.Rptr.3d 443;
§ 1958.)


Denise contends neither Valerie N. nor Maxon
required the trial court to apply the clear and convincing


evidence standard. According to Denise, Valerie N. is
distinguishable because there the objective of the proposed
medical procedure was to sterilize the conservatee, but the
objective of the proposed medical procedure here is to
treat Maria's severe menstrual migraines and bleeding. The
analysis regarding the appropriate standard of *530  proof,
however, examines the nature of the right that would be
affected, not the objective of the proceedings that would


affect the right. 7  ( Jason K., supra, 188 Cal.App.4th
at pp. 1556–1557, 116 Cal.Rptr.3d 443 [“To determine
whether a proof standard meets this constitutional minimum,
the courts evaluate ... the private interest affected by the


proceeding ... .”]; see Wendland, supra, 26 Cal.4th at pp.
546–547, 110 Cal.Rptr.2d 412, 28 P.3d 151.) For instance, the


Maxon court applied the clear and convincing evidence
standard based on the significant impact the proposed medical
procedure would have on the conservatee's fundamental
right to procreation even though the procedure's objective
was to treat a potentially life-threatening medical condition.


( Maxon, supra, 135 Cal.App.3d at pp. 633–634, 185
Cal.Rptr. 516.)


In Denise's view, the Maxon court's discussion regarding
the clear and convincing evidence standard of proof is dicta


because the issue in Maxon was whether former section
2356, subdivision (d), prevented the trial court from granting
the petition for authorization to consent on the conservatee's
behalf. Denise is mistaken. After determining former section


2356, subdivision (d), did not apply, the Maxon court
necessarily discussed the governing standard of proof to
determine whether the trial court applied the correct standard
in finding the proposed surgery was medically necessary


and whether the evidence supported that finding. ( Maxon,
supra, 135 Cal.App.3d at p. 634, 185 Cal.Rptr. 516 [“Our



https://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Ibc5d07f4475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 

https://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Ib3c48ff0475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 

https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic3f3c82d475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS2357&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS2357&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic3f3c82d475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9b554972fab611d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001685930&pubNum=0004645&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001685930&pubNum=0004645&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001685930&pubNum=0004645&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9b554972fab611d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001685930&pubNum=0004645&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001685930&pubNum=0004645&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic3f3c82d475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I52edbbb3d22c11df8228ac372eb82649&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023250680&pubNum=0007047&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023250680&pubNum=0007047&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6d507569fabe11d98ac8f235252e36df&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985152437&pubNum=0000233&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I28aac93cfa7111d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139138&pubNum=0000226&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6d507569fabe11d98ac8f235252e36df&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985152437&pubNum=0000233&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic3f3c82d475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I52edbbb3d22c11df8228ac372eb82649&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023250680&pubNum=0007047&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023250680&pubNum=0007047&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9b554972fab611d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001685930&pubNum=0004645&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001685930&pubNum=0004645&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I28aac93cfa7111d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139138&pubNum=0000226&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I28aac93cfa7111d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139138&pubNum=0000227&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139138&pubNum=0000227&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I28aac93cfa7111d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139138&pubNum=0000226&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I28aac93cfa7111d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139138&pubNum=0000226&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I28aac93cfa7111d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139138&pubNum=0000226&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I28aac93cfa7111d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b17562f559c945bb9f430b1dea700707&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139138&pubNum=0000227&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139138&pubNum=0000227&originatingDoc=Ife2b4385f93411e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Conservatorship of Maria B., 218 Cal.App.4th 514 (2013)
160 Cal.Rptr.3d 269, 13 Cal. Daily Op. Serv. 8301, 2013 Daily Journal D.A.R. 10,132


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


review of the record before us indicates that the trial
judge applied the appropriate standard and that his findings
are overwhelmingly supported by clear and convincing


evidence”].) The Maxon court could not have reached it
decision directing the trial court to grant the petition **281
without addressing the appropriate standard of proof.


Denise also contends the Supreme Court's Wendland
decision requires us to apply the preponderance of the
evidence standard, but she misconstrues the significance


of that decision. Wendland involved a conservatee's
fundamental right to refuse medical treatment, including
life-sustaining artificial nutrition and hydration, and a
conservator's exclusive authority under section 2355 to
make health care decisions for an incompetent conservatee.


( Wendland, supra, 26 Cal.4th at pp. 530–533, 538–541,
110 Cal.Rptr.2d 412, 28 P.3d 151.) Section 2355 requires the
conservator to make all health care decisions for a conservatee
consistent with any formal health care instructions or informal
wishes the conservatee expressed while still competent. If a
conservatee left no indication regarding his or her wishes,
section 2355 requires the conservator to make decisions based
on the conservatee's best interest. (§ 2355, subd. (a).)


*531  In Wendland, the conservator petitioned the
court for authorization to withdraw artificial nutrition and
hydration from an incompetent conservatee who had suffered
a brain injury, but was conscious and not terminally ill.


( Wendland, supra, 26 Cal.4th at pp. 523–524, 110
Cal.Rptr.2d 412, 28 P.3d 151.) The Supreme Court concluded
the conservator must present clear and convincing evidence
showing the withdrawal of life-sustaining treatment was
consistent with the conservatee's wishes or best interests, but
concluded the conservator had failed to make the requisite


showing. ( Id. at pp. 546–548, 554, 110 Cal.Rptr.2d
412, 28 P.3d 151.) In reaching that decision, the court
acknowledged the Law Revision Commission comment
to section 2355 stated the default preponderance of the
evidence standard should apply to section 2355 petitions
because the statute does not specify any special evidentiary


standard. Nonetheless, the Wendland court found the
clear and convincing evidence standard applied because it
involved the conservatee's fundamental right to refuse life-


sustaining treatment. ( Wendland, at pp. 542–543, 555,
110 Cal.Rptr.2d 412, 28 P.3d 151.) The Supreme Court,


however, limited its holding to the specific facts of the
case, explaining “we see no constitutional reason to apply
the higher evidentiary standard to the majority of health
care decisions made by conservators not contemplating a


conscious conservatee's death.” ( Id. at pp. 543, 555, 110
Cal.Rptr.2d 412, 28 P.3d 151.)


Denise relies on this statement to support her contention
we must apply the preponderance of the evidence standard
because Denise's petition did not request authorization to


withdraw life-sustaining treatment. Wendland, however,
construed section 2355, not section 2357, and nonetheless
supports our conclusion the clear and convincing evidence
standard applies to Denise's petition. Indeed, despite its
conclusion “the vast majority of health care decisions made
by conservators under section 2355” are governed by the


preponderance of the evidence standard, the Wendland
court applied the clear and convincing evidence standard
because the petition at issue affected the conservatee's


fundamental right to refuse medical treatment. ( Wendland,
supra, 26 Cal.4th at pp. 543, 555, 110 Cal.Rptr.2d 412, 28 P.3d
151.) As explained above, a conservatee's right to procreative
choice also is a fundamental right that requires application
of the clear and convincing evidence standard. Accordingly,
even though the two cases involve different fundamental


rights, Wendland supports our conclusion the clear and
convincing evidence standard applies.


**282  Finally, Denise argues we should apply the
preponderance of the evidence standard because it allows
us to balance the competing interests in this case, namely,
Maria's right to procreative choice and her right to receive


medical treatment. Denise's reliance on Hill v. National
Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 26 Cal.Rptr.2d


834, 865 P.2d 633, is inapposite, however. Hill involved a
cause of action for violation of the California Constitution's
right to privacy based on the National Collegiate Athletic
Association's requirement that collegiate athletes submit to


random drug tests. ( Id. at pp. 8–9, 26 Cal.Rptr.2d 834, 865


P.2d 633.) Hill did not address the appropriate standard
of proof in a *532  proceeding seeking court approval for a
medical treatment or other action that would affect a person's
fundamental rights. Moreover, the statement Denise cites
regarding the preponderance of the evidence standard is from
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a dissenting opinion. ( Id. at pp. 85–86, 26 Cal.Rptr.2d 834,
865 P.2d 633 (dis. opn. of Mosk, J.).)


D. Maria's Counsel Failed to Show the Trial Court's Error
Was Prejudicial
[7] Although the trial court erred, we may not reverse the trial


court's order granting Denise's petition unless Maria's counsel
shows it is reasonably probable the trial court would have
denied the petition had it applied the correct standard of proof.
We affirm the trial court's order granting the petition because
Maria's counsel failed to make this required showing.


California's Constitution provides, “No judgment shall be set
aside, or new trial granted, in any cause, on the ground of
misdirection of the jury, or of the improper admission or
rejection of evidence, or for any error as to any matter of
pleading, or for any error as to any matter of procedure,
unless, after an examination of the entire cause, including
the evidence, the court shall be of the opinion that the
error complained of has resulted in a **283  miscarriage of


justice.” (Cal. Const., art. VI, § 13; see Code Civ. Proc.,
§ 475.)


[8]  [9] “ ‘The effect of this [constitutional] provision is
to eliminate any presumption of injury from error, and
to require that the appellate court examine the evidence
to determine whether the error did in fact prejudice the
[appellant]. Thus, reversible error is a relative concept,
and whether a slight or gross error is ground for reversal
depends on the circumstances in each case.’ [Citation.] [¶]
The phrase ‘miscarriage of justice’ has a settled meaning
in our law, having been explained in the seminal case of


People v. Watson (1956) 46 Cal.2d 818, 299 P.2d 243


( Watson ). Thus, ‘a “miscarriage of justice” should be
declared only when the court, “after an examination of the
entire cause, including the evidence,” is of the “opinion”
that it is reasonably probable that a result more favorable
to the appealing party would have been reached in the
absence of the error.’ [Citation.] ‘We have made clear that a
“probability” in this context does not mean more likely than
not, but merely a reasonable chance, more than an abstract


possibility.’ [Citation.]” ( Cassim v. Allstate Ins. Co. (2004)
33 Cal.4th 780, 800, 16 Cal.Rptr.3d 374, 94 P.3d 513, original


italics ( Cassim ).)


[10] The Watson standard applies in both criminal
and civil cases, and requires appellate courts to
“examine ‘each individual case to determine whether
prejudice actually occurred in light of the entire


record.’ [Citations].” ( Cassim, supra, 33 Cal.4th at
pp. 801–802, 16 Cal.Rptr.3d 374, 94 P.3d 513.) Under
this standard, the appellant bears the burden to make
an “affirmative showing” the trial court committed error


*533  that resulted in a miscarriage of justice. ( Century
Surety Co. v. Polisso (2006) 139 Cal.App.4th 922, 963, 43


Cal.Rptr.3d 468; see Citizens for Open Government v. City
of Lodi (2012) 205 Cal.App.4th 296, 308, 140 Cal.Rptr.3d
459.)


Here, Maria's counsel failed to explain how the result would
have been any different if the trial court had applied the
clear and convincing evidence standard of proof instead
of the preponderance of the evidence standard. At trial,
Denise bore the burden to present evidence establishing
(1) Maria's medical condition “requires the recommended
course of medical treatment”; (2) if Maria's condition remains
untreated, “there is a probability that the condition will
become life-endangering or result in a serious threat to
[Maria's] physical or mental health”; and (3) Maria “is unable
to give an informed consent to the recommended course of
treatment.” (§ 2357, subd. (h).)


To meet this burden Denise presented her own testimony
and testimony from Chen and Borrowdale describing Maria's
severe menstrual migraines and bleeding, the numerous
unsuccessful treatments the two doctors attempted, the
proposed hysterectomy and oophorectomy as the next step
in Maria's treatment, the risks associated with continuing
the current course of treatment without the surgery, and
Maria's desire to have the surgery performed. The only
witness Maria's counsel called was Grayden, who opined
that Maria lacked the capacity to consent to the proposed
hysterectomy and oophorectomy. Maria's counsel called no
witnesses to rebut the evidence regarding Maria's severe
menstrual bleeding and migraines or the threat her condition
posed to her health. Although Maria's counsel criticized
Denise for failing to try other less intrusive treatments before
seeking court approval for the proposed hysterectomy and
oophorectomy, Maria's counsel failed to present any evidence
to show other less intrusive treatments had not been tried.


Maria's counsel now argues the proposed hysterectomy
and oophorectomy was merely a “recommendation, not a
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requirement,” but counsel misconstrues the required showing
under section 2357. Section 2357 requires the party seeking
court approval to present evidence establishing the medical
condition “requires the recommended course of medical
treatment.” (§ 2357, subd. (h)(1).) That is precisely the
finding the trial court made based on Denise's evidence and
Maria's counsel did not present any evidence to rebut that
finding.


Accordingly, we affirm the trial court's ruling granting
Denise's petition despite the court's application of the
incorrect standard of proof. Maria's counsel failed to satisfy
Maria's burden to show the trial court's error *534  caused
Maria actual prejudice. Based on our review of the record,
we conclude Denise's unrebutted evidence regarding Maria's
medical condition, the need for the proposed hysterectomy
and oophorectomy, and the consequences for Maria if she did
not have the surgery amount to clear and convincing evidence
supporting the trial court's decision to grant Denise's petition.
The trial court's lengthy and detailed decision demonstrates
the court carefully considered all of the evidence in making
the required findings under section 2357, subdivision (h).
Without some evidence to rebut Denise's evidence, Maria's
counsel cannot establish a reasonable probability the trial
court would have denied the petition under the heightened
clear and convincing evidence standard.


[11] Although not raised by Maria's counsel, we note the
trial court's application of the incorrect standard of proof does
**284  not amount to structural error requiring automatic


reversal. As explained above, an appellant generally is not
entitled to a reversal unless he or she shows not only that the
trial court erred, but also that the trial court's error actually
prejudiced the appellant and resulted in a miscarriage of
justice. That standard, however, does not apply when the
trial court's error violates the United States Constitution and
involves a defect in the trial mechanism that affects the
framework within which the trial proceeds rather than simply


an error in the trial process. ( Cassim, supra, 33 Cal.4th


at p. 801, fn. 6, 16 Cal.Rptr.3d 374, 94 P.3d 513; In re
Angela C. (2002) 99 Cal.App.4th 389, 394, 120 Cal.Rptr.2d
922.) When a trial court's error amounts to structural error,
reversal is required without regard to the strength of the


evidence or other circumstances. ( In re Enrique G. (2006)
140 Cal.App.4th 676, 685, 44 Cal.Rptr.3d 724.)


In the civil context, structural error typically occurs when the
trial court violates a party's right to due process by denying


the party a fair hearing. (Eisenberg et al., Cal. Practice Guide:
Civil Appeals and Writs (The Rutter Group 2012) ¶ 8:309,
p. 8-190 (rev. # 1, 2011) (Eisenberg et al., Civil Appeals
and Writs).) Structural errors requiring automatic reversal


include denying a party's request for a jury trial ( Martin v.
County of Los Angeles (1996) 51 Cal.App.4th 688, 697–698,
59 Cal.Rptr.2d 303) and violating a party's right to present


testimony and evidence ( Marriage of Carlsson (2008)
163 Cal.App.4th 281, 290–291, 77 Cal.Rptr.3d 305). (See


Soule v. General Motors Corp. (1994) 8 Cal.4th 548, 579,
34 Cal.Rptr.2d 607, 882 P.2d 298 [“In our view, if a civil
litigant was permitted to introduce evidence, cross-examine
witnesses, and present argument before a fairly selected jury
that rendered its honest verdict on the trial record, there has
been no ‘structural [defect] in the constitution of the trial
mechanism’ that might call for automatic reversal of a civil
judgment without consideration of actual prejudice”].)


*535  Previous cases involving the erroneous application
of the preponderance of the evidence standard rather than
the clear and convincing evidence standard have not found
structural error requiring automatic reversal. Instead, the


reported cases have analyzed the error under the Watson
standard and required a showing it was reasonably probable
the appellant would have achieved a more favorable result


under the proper standard of proof. (See, e.g., People v.
Englebrecht (2001) 88 Cal.App.4th 1236, 1257, fn. 7, 106


Cal.Rptr.2d 738; In re Marriage of Weaver (1990) 224
Cal.App.3d 478, 488, 273 Cal.Rptr. 696; Conservatorship
of Sanderson (1980) 106 Cal.App.3d 611, 620–621, 165
Cal.Rptr. 217.)


III


DISPOSITION


The order is affirmed. Based on the parties' stipulation at
oral argument, this opinion shall be final as to this court 10
days after it is filed. The clerk of this court is directed to
immediately issue the remittitur upon finality. (Cal. Rules of
Court, rule 8.272(c)(1); Eisenberg et al., Civil Appeals and
Writs, supra, ¶¶11:192 to 11:193, 14:24, pp. 11-81, 14-5 to
14-6 (rev. # 1, 2012, 2011).) In the interest of justice, the
parties shall bear their own costs on appeal.
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WE CONCUR:


O'LEARY, P.J.


IKOLA, J.


All Citations


218 Cal.App.4th 514, 160 Cal.Rptr.3d 269, 13 Cal. Daily Op.
Serv. 8301, 2013 Daily Journal D.A.R. 10,132


Footnotes


1 A hysterectomy is a surgical procedure to remove a woman's uterus; an oophorectomy removes her ovaries.


2 All statutory references are to the Probate Code unless otherwise stated.


3 Section 2357, subdivision (b), states as follows: “If the ward or conservatee requires medical treatment for an
existing or continuing medical condition which is not authorized to be performed upon the ward or conservatee
under Section 2252, 2353, 2354, or 2355, and the ward or conservatee is unable to give an informed consent
to this medical treatment, the guardian or conservator may petition the court under this section for an order
authorizing the medical treatment and authorizing the guardian or conservator to consent on behalf of the
ward or conservatee to the medical treatment.”


4 In contrast, section 1958 requires a trial court to apply the beyond a reasonable doubt standard of proof when
deciding a petition under section 1950 et seq. for a court order to sterilize a developmentally disabled adult.


5 Former section 2356, subdivision (d), provided, “No ward or conservatee may be sterilized under the
provisions of this division.” (Former § 2356, subd. (d).)


6 In response to Valerie N., the Legislature enacted section 1950 et seq. ( Angela D., supra, 70
Cal.App.4th at pp. 1416–1417, 83 Cal.Rptr.2d 411.)


7 Whether section 2357 or section 1950 et seq. governed Denise's petition relies on Denise's objective in
bringing the petition, but our conclusion turned on statutory interpretation principles, not standard of proof
principles.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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70 Cal.App.5th 560
Court of Appeal, First District, Division 3, California.


CRESTWOOD BEHAVIORAL


HEALTH, INC., Plaintiff and Respondent,


v.


Deeveria LACY, Defendant and Respondent;


Lilia García-Brower, as Labor


Commissioner, etc., Movant and Appellant.


A158830
|


Filed 10/19/2021


Synopsis
Background: Employee filed retaliation complaint with
Labor Commissioner against former employer. Employer
then filed petition to compel arbitration against employee.
The Superior Court, San Francisco County, No.
CPF-19-516552, Ethan P. Schulman, J., granted employer's
petition, and stayed Commissioner's investigation of
employee's complaint. Commissioner then moved ex parte
to intervene so she could vacate the trial court's order. The
trial court denied Commissioner's motion to vacate as moot,
ruling that the motion was untimely and that the order staying
Commissioner's investigation did not impair her ability to
protect her interest in the retaliation complaint. Commissioner
appealed.


Holdings: The Court of Appeal, Chou, J., sitting by
assignment, held that:


[1] Commissioner's delay in moving to intervene would
be measured for purposes of determining timeliness
starting from date that employer sent arbitration order to
Commissioner;


[2] Commissioner's delay in seeking to intervene after
employer sent arbitration order to Commissioner would
be measured from date that Commissioner filed ex parte
application to intervene;


[3] Commissioner's delay of 100 days in seeking to intervene
did not render motion to intervene untimely;


[4] arbitration order that stayed Commissioner's investigation
impaired Commissioner's ability to protect public interest, as
required for mandatory intervention; and


[5] Federal Arbitration Act (FAA) did not prevent
Commissioner from exercising her independent statutory
authority to investigate employee's retaliation complaint.


Reversed.


Procedural Posture(s): On Appeal; Motion to Intervene.


West Headnotes (28)


[1] Parties Intervention


Subsection of intervention statute governing
mandatory intervention should be liberally
construed in favor of intervention. Cal. Civ. Proc.
Code § 387(d)(1).


2 Cases that cite this headnote


[2] Parties Time for intervention


Under subsection of intervention statute
governing mandatory intervention, party's
proposed intervention must be timely. Cal. Civ.
Proc. Code § 387(d)(1).


2 Cases that cite this headnote


[3] Parties Intervention


If timely, then proposed intervenor, to establish
mandatory intervention, must show (1) interest
relating to property or transaction which is
subject of action, (2) he or she is so situated
that disposition of action may as practical matter
impair or impede his or her ability to protect
that interest, and (3) he or she is not adequately
represented by existing parties. Cal. Civ. Proc.
Code § 387(d)(1).


1 Cases that cite this headnote


[4] Courts Decisions of United States Courts
as Authority in State Courts
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In assessing requirements for mandatory
intervention, court may take guidance from
federal law. Cal. Civ. Proc. Code § 387(d)(1).


[5] Appeal and Error Intervention


Federal Courts Parties


Under California and federal cases, a
determination of the timeliness of intervention
is reviewed for an abuse of discretion. Cal. Civ.
Proc. Code § 387.


[6] Parties Time for intervention


Timeliness of motion to intervene is determined
by totality of circumstances facing would-be
intervenors, with focus on three primary factors:
stage of proceeding at which applicant seeks to
intervene; prejudice to other parties; and reason
for delay. Cal. Civ. Proc. Code § 387.


[7] Parties Time for intervention


Delay in itself does not make request for
intervention untimely. Cal. Civ. Proc. Code §
387.


[8] Parties Time for intervention


When mandatory intervention is sought, because
would-be intervenor may be seriously harmed if
intervention is denied, courts should be reluctant
to dismiss such request for intervention as
untimely, even though they might deny request
if intervention were merely permissive. Cal. Civ.
Proc. Code § 387(d)(1).


1 Cases that cite this headnote


[9] Parties Time for intervention


Although totality of circumstances should be
considered, prejudice to existing parties is most
important consideration in deciding whether
motion for intervention is timely; this does
not, however, include prejudice that would
result from allowing intervention, rather, only


prejudice caused by movant's delay should be
considered. Cal. Civ. Proc. Code § 387.


[10] Parties Time for intervention


Labor Commissioner's delay in moving to
intervene, seeking to vacate trial court's
order that granted employer's petition to
compel arbitration against employee with
respect to retaliation complaint and that stayed
Commissioner's investigation of employee's
complaint, would be measured for purposes of
determining timeliness starting from date that
employer sent arbitration order to Commissioner,
rather than earlier date that employer informed
Commissioner about its petition, because
employer had only informed Commissioner on
earlier date of its petition to compel employee
to arbitrate issues asserted in her retaliation
complaint, but had not told Commissioner that
it was also seeking to stay investigation, and
did not provide Commissioner with copy of
petition, such that Commissioner had no reason
to believe that petition would affect her authority
to investigate and act on the complaint until she
received arbitration order from employer on later
date. Cal. Civ. Proc. Code § 387.


[11] Parties Time for intervention


In determining whether intervention is timely,
courts focus on date person attempting to
intervene should have been aware his interests
would no longer be protected adequately by
parties, rather than date person learned of
litigation. Cal. Civ. Proc. Code § 387.


[12] Parties Time for intervention


Labor Commissioner's delay in seeking to
intervene after employer sent arbitration order
to Commissioner, which had granted employer's
petition to compel arbitration against employee
with respect to retaliation complaint and
had stayed Commissioner's investigation of
employee's complaint, would be measured for
purposes of determining timeliness from earlier
date that Commissioner filed her ex parte
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application to intervene, rather than later date
that Commissioner filed her intervention motion.
Cal. Civ. Proc. Code § 387.


[13] Parties Time for intervention


Labor Commissioner's delay of 100 days
in seeking to intervene after employer sent
arbitration order to Commissioner, which had
granted employer's petition to compel arbitration
against employee with respect to retaliation
complaint and had stayed Commissioner's
investigation of employee's complaint, did not
render motion to intervene untimely; arbitration
had not yet been initiated, neither employer nor
employee suffered any prejudice from the delay,
as employer's contention that parties would have
to relitigate the court's order granting employer's
petition to compel arbitration would constitute
prejudice resulting from the fact of intervention
and not from Commissioner's delay in seeking
intervention, and Commissioner provided excuse
for the delay, namely, the large volume of
complaints that she must investigate. Cal. Civ.
Proc. Code § 387.


[14] Labor and Employment Conditions
precedent


Employee need not file retaliation complaint
with Labor Commissioner before filing suit for


Labor Code violations. Cal. Lab. Code § 98.7.


[15] Parties Application and proceedings
thereon


Arbitration order that stayed Labor
Commissioner's investigation of employee's
retaliation complaint against former employer
impaired Commissioner's ability to protect
public interest, as required for mandatory
intervention; arbitration order prevented
Commissioner from taking action indefinitely
and could, as practical matter, bar Commissioner
from ever acting on retaliation complaint
because employee had not initiated and
may never initiate arbitration, and fact that
Commissioner may have agreed to suspend


its investigation temporarily did not alter that
conclusion, as Commissioner only agreed to
suspend her investigation pending resolution
by trial court of employer's petition to compel
arbitration. Cal. Civ. Proc. Code § 387(d)(1)(B);


Cal. Lab. Code § 98.7.


[16] Labor and Employment Administrative
Agencies and Proceedings


Federal Arbitration Act (FAA) did not prevent
Labor Commissioner from exercising her
independent statutory authority to investigate
employee's retaliation complaint against former
employer, seek interim relief, or issue a
determination under Labor Code, even though
employee entered into an arbitration agreement
with employer, since Commissioner was acting


as a prosecutor, and not as an adjudicator. 9


U.S.C.A. § 1 et seq.; Cal. Lab. Code §§ 98.7,
98.74.


[17] Alternative Dispute
Resolution Constitutional and statutory
provisions and rules of court


Federal Arbitration Act (FAA), which covers all
employment contracts, except for those covering
workers engaged in transportation, declares a
national policy favoring arbitration of claims that


parties contract to settle in that manner. 9
U.S.C.A. § 1 et seq.


[18] Alternative Dispute Resolution Stay of
Proceedings Pending Arbitration


Alternative Dispute Resolution Remedies
and Proceedings for Enforcement in General


To effectuate policy favoring arbitration, Federal
Arbitration Act (FAA) provides for stays of
proceedings in courts when an issue in the
proceeding is referable to arbitration, and for
orders compelling arbitration when one party has
failed or refused to comply with an arbitration


agreement. 9 U.S.C.A. § 1 et seq.
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[19] Alternative Dispute Resolution Persons
affected or bound


Alternative Dispute Resolution Persons
entitled to enforce


Nothing in the Federal Arbitration Act (FAA)
authorizes a court to compel arbitration by
any parties that are not already covered in
the agreement, nor does the FAA mention


enforcement by public agencies. 9 U.S.C.A.
§ 1 et seq.


[20] Labor and Employment Actions


Aggrieved employee's action under the Labor
Code Private Attorneys General Act of 2004
(PAGA) functions as a substitute for an
action brought by the government itself and
is fundamentally a law enforcement action
designed to protect the public and not to benefit


private parties. Cal. Lab. Code § 2699(a).


[21] Alternative Dispute
Resolution Employment disputes


Aggrieved employee's claim under the Labor
Code Private Attorneys General Act of 2004
(PAGA) lies outside Federal Arbitration Act's
(FAA) coverage because it is not dispute between
employer and employee arising out of their
contractual relationship; it is dispute between
employer and state, which alleges directly or
through its agents that employer has violated


Labor Code. 9 U.S.C.A. § 1 et seq.; Cal.
Lab. Code § 2699(a).


[22] Alternative Dispute
Resolution Preemption


Alternative Dispute
Resolution Employment disputes


States Particular cases, preemption or
supersession


If the Labor Commissioner is acting as a
prosecutor on behalf of the state, then the Federal


Arbitration Act (FAA) is inapplicable and does
not prevent the Commissioner from investigating
and acting on a retaliation complaint; if the
Commissioner is acting as an adjudicator, then
the FAA applies and supersedes any Labor Code


proceeding on the complaint. 9 U.S.C.A. § 1


et seq.; Cal. Lab. Code §§ 98.7, 98.74.


[23] Labor and Employment Administrative
Agencies and Proceedings


Labor Commissioner is in command of
process for investigating suspected retaliation
and seeking interim relief, and has exclusive
authority to determine whether public resources
should be committed to investigating or


obtaining that relief. Cal. Lab. Code §§


98.7(a)(2), 98.7(b)(2), 1102.61.


[24] Labor and Employment Judicial review
and enforcement


If the Labor Commissioner determines that
a violation of the Labor Code has occurred
and if the employer refuses to abide by that
determination, then the burden is on the Labor
Commissioner to enforce it by bringing an action


in court. Cal. Lab. Code § 98.7(c)(1).


[25] Alternative Dispute Resolution Persons
affected or bound


Federal Arbitration Act's (FAA) reach does not
extend to a public agency that is neither a party
to an arbitration agreement nor a stand-in for a


party. 9 U.S.C.A. § 1 et seq.


[26] Labor and Employment Judicial review
and enforcement


Commissioner, and not the employee, is the
party plaintiff in a court action seeking interim
relief or enforcing a determination under Labor
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Code retaliation provisions. Cal. Lab. Code


§§ 98.7(c)(1), 98.7 subds. (b)(2)(A).


[27] Labor and Employment Judicial review
and enforcement


Unlike hearing in action to recover wages,
in which employee controls litigation,
Labor Commissioner investigating retaliation
complaint is in command of interim relief
and determination processes under Labor Code
section providing that employee may intervene
as party plaintiff in court action seeking interim


relief or enforcing determination. Cal. Lab.
Code § 98 et seq.


[28] Labor and Employment Judicial review
and enforcement


In exercising command of interim relief and
determination processes under Labor Code
section providing that employee may intervene
as party plaintiff in court action seeking interim
relief or enforcing determination on retaliation
complaint, Commissioner of Labor is acting as


prosecutor to vindicate public interest. Cal.


Lab. Code §§ 98.7(c)(1), 98.7 subds. (b)(2)
(A).


**481  Trial Court: San Mateo County Superior Court, Trial
Judge: Hon. Ethan P. Schulman (City and County of San
Francisco Super. Ct. No. CPF-19-516552)


Attorneys and Law Firms


State of CA, Dept. of Industrial Relations, Division of Labor
Standards Enforcement, Miles E. Locker, Phoebe P. Liu, and
Adalberto Corres for Appellant.


Littler Mendelson, Jennifer J. Walt and Bianca Rodriguez for
Plaintiff and Respondent.


Opinion


Chou, J. *


*569  Deeveria Lacy, a former employee of respondent
Crestwood Behavioral Health, Inc. (Crestwood), filed a
retaliation complaint against Crestwood with appellant Lilia
Garcia-Brower, in her official capacity as the California Labor
Commissioner (Labor Commissioner or Commissioner),


pursuant to  **482  Labor Code section 98.7, subdivision


(a). 1  After the Commissioner notified Crestwood of its
investigation of Lacy's complaint, Crestwood *570  filed a
petition to compel arbitration against Lacy but did not include
the Commissioner as a party. In granting the petition, the
trial court not only compelled Lacy to arbitrate her retaliation
complaint, it also stayed the Commissioner's investigation
pending the completion of that arbitration.


Approximately 100 days after Crestwood alerted her to the
trial court's ruling, the Labor Commissioner moved ex parte
to intervene so she could vacate the order. After requiring
the Commissioner to file a noticed motion, the trial court
denied her motion to intervene because it was untimely and
because the order staying the Commissioner's investigation
did not impair or impede her ability to protect her interest
in Lacy's retaliation complaint. As a result, the court denied
the Commissioner's motion to vacate that order as moot. We
conclude that the motion to intervene was timely and that the
order staying the Commissioner's investigation impaired her
ability to vindicate the public interest. We therefore reverse.


BACKGROUND


Crestwood is a provider of mental health services. Lacy
worked in Crestwood's San Francisco facility as a recovery
coach. When Lacy joined Crestwood, she signed and agreed
to Crestwood's “Dispute Resolution & Arbitration” policy
(arbitration policy). Under that policy, “Crestwood, as well
as every employee of Crestwood, agree to submit unresolved
employment-related legal disputes to an impartial, objective
individual called an arbitrator.... [¶] Arbitration is agreed to in
lieu of a civil action before a judge or jury, and the arbitrator's
decision is final and binding.” (Some underlining omitted.)


Crestwood terminated Lacy after she allegedly complained
to a co-worker about being assaulted on the job. On
January 7, 2019, Lacy filed a retaliation complaint against
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Crestwood with the Labor Commissioner. The Commissioner
accepted the complaint and began an investigation pursuant


to section 98.7, subdivision (a). On January 22, 2019,
the Commissioner sent a letter, notifying Crestwood of
Lacy's complaint and the Commissioner's investigation of that
complaint.


After contacting Lacy and her attorney to inform them
of its intent to arbitrate, Crestwood also informed the
Labor Commissioner about the arbitration policy. The
Commissioner responded that it was not bound by the policy
and that it would continue to investigate Lacy's complaint.


*571  Crestwood then filed a “Petition to Compel Arbitration
and for a Stay of DLSE Proceedings” (petition). On
February 25, 2019, Crestwood's attorney notified the Labor
Commissioner of this petition “to compel Ms. Lacy to
arbitrate issues she asserted in” her retaliation complaint. The
Commissioner agreed to suspend her investigation of Lacy's
complaint pending a ruling on the petition by the trial court.
Crestwood did not, however, provide the Commissioner with
a copy of the petition itself or inform the Commissioner that
it was moving for a stay of all DLSE proceedings, including
the investigation.


**483  Lacy opposed the petition, arguing that: (1)
Crestwood failed to provide Lacy with notice of its intent
to arbitrate; (2) the Labor Commissioner had jurisdiction
over her retaliation claims under sections 6307 and 6312;
and (3) the cases cited by Crestwood only applied to
collective bargaining agreements. The trial court granted the
petition and “stayed” “the DLSE proceedings ... pending the
arbitration of” Lacy's claims (arbitration order). On April 22,
2019, Crestwood sent a copy of the arbitration order to the
Commissioner by email and regular mail.


On July 31, 2019, the Labor Commissioner filed an ex
parte application for leave to intervene so it could move
to vacate the arbitration order. The trial court denied the
application because there were no grounds for ex parte relief
and “advised the Commissioner to file a noticed motion” to
intervene. The Commissioner then filed a motion for leave
to intervene (intervention motion) and a motion to vacate or,
in the alternative, for reconsideration (motion to vacate) on
August 12, 2019.


The trial court denied the intervention motion. First, the court
found the motion untimely. According to the court, the Labor
Commissioner “was placed on notice on February 25, 2019


that Crestwood had filed a petition to compel arbitration of”
Lacy's claims, “which were then pending solely before the
Commission .... In response, the Commissioner voluntarily
suspended her investigation pending the Court's resolution
of that petition. The Court granted the petition on April 17,
2019, fully resolving the entire matter before it. Although
the Commissioner evidently had a later change of heart, her
motion, filed on August 12, comes several months too late.”


Second, the court found that the arbitration order did not
impair or impede the Labor Commissioner's ability to protect
her interest in Lacy's retaliation complaint. (Code Civ. Proc.,
§ 387, subd. (d)(1)(B).) According to the court, “nothing in”
its “order granting Crestwood's petition to compel arbitration
precludes the Commissioner from exercising” its statutory


powers under section 98.7. “Rather, it is a question
of timing and priority” because the order only stays the
Commissioner's “investigation ... pending the conclusion of
the contractually agreed-upon arbitration.”


*572  Finally, the court held that, under Sonic-Calabasas
A, Inc. v. Moreno (2013) 57 Cal.4th 1109, 163 Cal.Rptr.3d


269, 311 P.3d 184 ( Sonic II), the arbitration policy
supplanted the Labor Commissioner's authority to investigate


and act on Lacy's retaliation complaint under sections 98.7
and 98.74. Otherwise, “employees who are parties to binding
arbitration agreements could routinely circumvent those
agreements, or at the very least ‘impose significant delays
in the commencement of arbitration,’ by filing complaints
with the Labor Commissioner.” In reaching this conclusion,


the court found that Preston v. Ferrer (2008) 552 U.S.


346, 128 S.Ct. 978, 169 L.Ed.2d 917 ( Preston), rather


than Equal Employment Opportunity Com. v. Waffle House
(2002) 534 U.S. 279, 122 S.Ct. 754, 151 L.Ed.2d 755


( Waffle House), controlled.


Because it denied the intervention motion, the trial court
took the motion to vacate “off calendar as moot.” The Labor


Commissioner timely appealed. (See Noya v. A.W. Coulter
Trucking (2006) 143 Cal.App.4th 838, 841, 49 Cal.Rptr.3d
584 [“An order denying a motion to intervene is appealable
when it finally and adversely determines the right of the
moving party to proceed in the action”].)
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**484  DISCUSSION


I.


The Intervention Motion


[1]  [2]  [3] Mandatory intervention is governed by
Code of Civil Procedure section 387, subdivision (d)
(1)—which “should be liberally construed in favor of


intervention.” ( Simpson Redwood Co. v. State of
California (1987) 196 Cal.App.3d 1192, 1200, 242 Cal.Rptr.
447.). Under that section, “a party's proposed intervention
must be timely.” (Lofton v. Wells Fargo Home Mortgage
(2018) 27 Cal.App.5th 1001, 1012, 238 Cal.Rptr.3d 626
(Lofton).) If timely, then the proposed intervenor, to establish


mandatory intervention under subdivision (d)(1)(B), 2  must
show (1) “ ‘an interest relating to the property or transaction
which is the subject of the action’ ” (Siena Court Homeowners
Assn. v. Green Valley Corp. (2008) 164 Cal.App.4th 1416,
1423, 79 Cal.Rptr.3d 915 (Siena Court); italics omitted); (2)
“he or she ‘is so situated that the disposition of the action may
as a practical matter impair or *573  impede’ ” his or her “
‘ability to protect that interest’ ” (id. at p. 1424, 79 Cal.Rptr.3d
915); and (3) he or she is not “ ‘adequately represented by the
existing parties’ ” (ibid.).


[4] Code of Civil Procedure “[s]ection 387 was modeled
after and is ‘virtually identical’ to rule 24 of the Federal


Rules of Civil Procedure.” ( Ziani Homeowners Assn. v.
Brookfield Ziani LLC (2015) 243 Cal.App.4th 274, 280–


281, 196 Cal.Rptr.3d 399 ( Ziani); see Siena Court, supra,
164 Cal.App.4th at p. 1423, 79 Cal.Rptr.3d 915 [Code
of Civil Procedure section 387, subdivision (d)(1) “ ‘is
in substance the exact counterpart to rule 24(a) of the
Federal Rules of Civil Procedure’ ”].) Thus, “[i]n assessing
[the] requirements” for mandatory intervention, “we may
take guidance from federal law.” (Edwards v. Heartland
Payment Systems, Inc. (2018) 29 Cal.App.5th 725, 732, 240
Cal.Rptr.3d 815 (Edwards).)


The Labor Commissioner moved for mandatory intervention
under Code of Civil Procedure section 387, subdivision
(d)(1)(B). Crestwood does not appear to dispute that the
Commissioner has an interest relating to the transaction which
is the subject of this action. Nor could it. The arbitration
order, by staying all DLSE proceedings relating to Lacy's


retaliation complaint, bars the Commissioner from taking any


further action under section 98.7 pending the arbitration.
Crestwood also does not claim the Commissioner is
adequately represented by itself or Lacy. Instead, Crestwood
contends the intervention motion was not timely and the
arbitration order did not impair or impede the ability of
the Commissioner to protect her interest in the complaint.
Because both contentions lack merit, we reverse the denial of
the intervention motion.


A.


Standard of Review


[5] Under California and federal cases, a “determination of
the timeliness of intervention” is reviewed “for an abuse
of discretion.” (Lofton, supra, 27 Cal.App.5th at p. 1012,
238 Cal.Rptr.3d 626; see **485  Smith v. Los Angeles
Unified School Dist. (9th Cir. 2016) 830 F.3d 843, 853
(Smith) [“timeliness determination is reviewed for abuse
of discretion”].) But “California cases are not settled on
whether we review the denial of a request for mandatory
intervention pursuant to [Code of Civil Procedure] section
387 de novo or for abuse of discretion.” (Edwards, supra, 29
Cal.App.5th at p. 732, 240 Cal.Rptr.3d 815; see Siena Court,
supra, 164 Cal.App.4th at p. 1425, 79 Cal.Rptr.3d 915 [citing
cases].) Nor are federal cases. (Compare Smith, at p. 853
[“A lower court's denial of a motion to intervene is reviewed


de novo”] with Benjamin v. Dept. of Public Welfare of
the Commonwealth of Pa. (3d Cir. 2012) 701 F.3d 938, 947


( Benjamin) [“This Court reviews ‘a district *574  court's
denial of ... intervention of right for abuse of discretion”].)
We, however, need not decide which standard to apply here,
because reversal is warranted under either.


B.


Timeliness


The trial court found that the Labor Commissioner's
intervention motion, “filed on August 12,” 2019, came
“several months too late” because she had notice of the
petition “on February 25, 2019.” Crestwood contends the
court did not abuse its discretion in so finding because the
Commissioner provided no explanation for the delay and
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because Crestwood and Lacy have suffered prejudice. We
disagree.


[6]  [7]  [8] “Timeliness is determined by the totality of
the circumstances facing would-be intervenors, with a focus
on three primary factors: ‘(1) the stage of the proceeding
at which an applicant seeks to intervene; (2) the prejudice
to other parties; and (3) the reason for the delay.’ ” (Smith,
supra, 830 F.3d at p. 854.) “ ‘[D]elay in itself does not


make a request for intervention untimely.’ ” ( Kane County,
Utah v. United States (10th Cir. 2019) 928 F.3d 877, 891.)
When mandatory intervention “is sought, because ‘the would-
be intervenor may be seriously harmed if intervention is
denied, courts should be reluctant to dismiss such a request
for intervention as untimely, even though they might deny the
request if the intervention were merely permissive.’ ” (Lopez-
Aguilar v. Marion County Sheriff's Dept. (7th Cir. 2019) 924


F.3d 375, 388–389; see Benjamin, supra, 701 F.3d at p.
948 [“There is a general reluctance to dispose of a motion
to intervene as of right on untimeliness grounds because the
would-be intervenor may be seriously harmed if not allowed
to intervene”].)


[9] Although the totality of the circumstances should be
considered, “prejudice to existing parties is ‘the most
important consideration in deciding whether a motion for
intervention is timely.’ ” (Smith, supra, 830 F.3d at p.
857.) This does not, however, include prejudice that would
result from allowing intervention. (Ibid.) Rather, only the
“ ‘prejudice caused by the movant's delay’ ” should be


considered. ( Kane County, supra, 928 F.3d at p. 891.)
Indeed, California courts have found intervention to be timely


based solely on the absence of such prejudice. (See Truck
Ins. Exchange v. Superior Court (Transco Syndicate) (1997)


60 Cal.App.4th 342, 351, 70 Cal.Rptr.2d 255 ( Truck Ins.
Exchange) [“timeliness is hardly a reason to bar intervention
when a direct interest is demonstrated and the real parties
in interest have not shown any prejudice other than being


required to prove their case”]; see also Kane County, at p.
891 [motion to intervene filed three months after intervenor
*575  discovered its interest in the case was timely because


there was no prejudice or unusual circumstances]; United
States v. State of Oregon (9th Cir. 1984) 745 F.2d 550, 552
[delay of at least eight months did not render motion **486
to intervene untimely based on the stage of the proceedings
and the lack of prejudice].)


[10]  [11] In this case, the Labor Commissioner's delay
in moving to intervene should be measured from April
22, 2019—the date Crestwood sent the arbitration order
to the Commissioner—rather than February 25, 2019—
the date Crestwood informed the Commissioner about its
petition. In determining whether intervention is timely, courts
“focus ‘ “on the date the person attempting to intervene
should have been aware his interest[s] would no longer
be protected adequately by the parties, rather than the


date the person learned of the litigation.” ’ ” ( Ziani,
supra, 243 Cal.App.4th at p. 281, 196 Cal.Rptr.3d 399.)
According to its own correspondence, Crestwood only
informed the Commissioner on February 25 of its petition
“to compel Ms. Lacy to arbitrate issues she asserted in”
her retaliation complaint. (Italics added.) Crestwood did
not tell the Commissioner that it was also seeking to stay
all DLSE proceedings, including the investigation, and did
not provide the Commissioner with a copy of its petition.
Thus, the Commissioner had no reason to believe that the
petition would affect her authority to investigate and act on


the complaint under section 98.7 until she received the
arbitration order from Crestwood on April 22.


[12] Meanwhile, the other relevant date for measuring
the delay should be July 31, 2019—the date the Labor
Commissioner filed her ex parte application to intervene—
rather than August 12, 2019—the date the Commissioner
filed her intervention motion. Thus, the relevant delay for
determining timeliness is 100 days—from April 22, 2019 to
July 31, 2019.


[13] Based on this delay, the factors heavily favor, if not
compel, intervention. First, the stage of the proceedings
strongly supports intervention. Indeed, there is no evidence in
the record that an arbitration has even been initiated.


Second, neither Crestwood nor Lacy have suffered any
prejudice from the delay. Crestwood identified no prejudice
in its papers before the trial court, and the trial court cited
none in its order denying the intervention motion. On appeal,
Crestwood contends, for the first time, that it and Lacy
would suffer prejudice because they would have to “relitigate
the court's order granting Crestwood's petition.” But this
prejudice results from the fact of intervention—and not
from the Commissioner's delay in seeking intervention. (See


Truck Ins. Exchange, supra, 60 Cal.App.4th at p. 351, 70
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Cal.Rptr.2d 255; Kane County, supra, 928 F.3d at p. 891;
Smith, supra, 830 F.3d at p. 857.)


Finally, contrary to Crestwood's assertion, the Labor
Commissioner did provide an excuse for the delay—the large
volume of complaints that she *576  must investigate. (Cf.


Lloyd v. County of Los Angeles (2009) 172 Cal.App.4th


320, 332, 90 Cal.Rptr.3d 872 ( Lloyd) [Legislature adopted
Private Attorneys General Act of 2004 (PAGA) to allow
employees to collect “ ‘civil penalties for violations of
the Labor Code’” as “ ‘private attorneys general’” due
to inadequate staffing of “ ‘state labor law enforcement
agencies’ ”].) Even if this excuse is not satisfactory, the first
two factors—particularly, the absence of prejudice—coupled
with the relatively short length of the delay establish that the
trial court abused its discretion in finding the intervention


motion untimely. (See Truck Ins. Exchange, supra, 60
Cal.App.4th at pp. 350–351, 70 Cal.Rptr.2d 255 [finding


intervention timely in the absence of any prejudice]; Kane
County, supra, 928 F.3d at p. 891 [reversing denial of motion
to intervene for untimeliness due to lack of prejudice from
**487  three-month delay]; Smith, supra, 830 F.3d at pp. 859,


861 [observing that courts have found intervention motions
timely based solely on the first two factors in the face of an
eight-month delay].)


C.


Impairment of Ability to Protect the Public Interest


Crestwood contends the arbitration order did not impair
or impede the Labor Commissioner's ability to protect
the public interest because: (1) the order only delayed,
but did not prevent, the Commissioner's investigation;
(2) the Commissioner had already agreed to suspend her
investigation; and (3) the arbitration policy superseded
any DLSE proceedings on Lacy's retaliation complaint,
including the Commissioner's investigation, under the Federal
Arbitration Act (FAA). We disagree and find that the
arbitration order impaired the Commissioner's ability to
protect the public interest.


1.


Anti-Retaliation Provisions of the Labor Code


“Section 98.6 prohibits retaliation, by discharge or other
discrimination, against any employee for exercising rights


protected by the Labor Code.” ( American Corporate
Security, Inc. v. Su (2013) 220 Cal.App.4th 38, 43, 162


Cal.Rptr.3d 563 ( American Corporate Security).) Under


section 98.7, subdivision (a)(1), “[a]ny person who
believes that they have been discharged or otherwise
discriminated against in violation of any law under the
jurisdiction of the Labor Commissioner may file a complaint
with the” DLSE “within one year after the occurrence
of the violation.” “A discrimination complaint investigator


then investigates.” ( American Corporate Security, at p.


43, 162 Cal.Rptr.3d 563; see § 98.7, subd (a)(1) [“The
complaint shall be investigated by a discrimination complaint
investigator in accordance with this section”].)


*577  The Labor Commissioner, however, need not wait
for an employee complaint. Instead, the DLSE “may, with
or without receiving a complaint, commence investigating


an employer, in accordance with” section 98.7, “that
it suspects to have discharged or otherwise discriminated
against an individual in violation of any law under the


jurisdiction of the Labor Commissioner.” ( § 98.7, subd. (a)
(2).)


An investigation of suspected retaliation has priority.


( American Corporate Security, supra, 220 Cal.App.4th
at p. 43, 162 Cal.Rptr.3d 563.) “The investigation shall
include, where appropriate, interviews with the complainant,
respondent, and any witnesses who may have information
concerning the alleged violation, and a review of any
documents that may be relevant to the disposition of


the complaint.” ( § 98.7, subd. (b)(1).) “The Labor
Commissioner may hold an investigative hearing whenever
the Labor Commissioner determines that a hearing is


necessary to fully establish the facts.” ( § 98.7, subd. (b)
(1).) At the hearing, both the complainant and respondent
may present evidence. (Ibid.) Such hearings, however, are


not required and are rarely held. (See American Corporate


Security, at p. 45, 162 Cal.Rptr.3d 563 [“Under section


98.7 ... there is usually no hearing”]; see also id., at p.
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45, fn. 4, 162 Cal.Rptr.3d 563 [“The Labor Commissioner's
summary of procedures for retaliation and discrimination
complaints indicates that only rarely will a hearing be held
before the determination is made”].)


During its investigation, the Labor Commissioner may
petition a court “for appropriate temporary or injunctive
relief, or both temporary and preliminary injunctive relief”
if she finds “reasonable cause to **488  believe that any
person has engaged in or is engaging in” retaliation in


violation of the Labor Code. (§ 98.7, subd. (b)(2)(A).)
This is independent of the complainant's right to petition
for “temporary or preliminary injunctive relief.” (§ 1102.61;
see also § 1102.62.) In determining whether “temporary
injunctive relief” is “just and proper,” the court must consider
not only the “harm resulting directly to an individual from”
the alleged retaliation, but also “the chilling effect on other


employees asserting their rights” under the Labor Code. (§
98.7, subd. (b)(2)(C); see also § 1102.61, subd. (b) [employee
petition].) Any “temporary injunctive relief” ordered by
the court remains “in effect” until the Commissioner has
completed her investigation and decided on a course of action


( § 98.7, subd. (b)(2)(E); § 1102.62, subd. (d) [employee


petition]), and is not “stayed pending appeal” ( § 98.7,
subd. (b)(2)(F); see § 1102.62, subd. (f) [employee petition]).


Upon completing her investigation, the Labor Commissioner
has three options. First, the Commissioner may determine


that “no violation has occurred.” ( § 98.7, subd. (d)(1).)
After reaching this determination, the Commissioner must
“notify the complainant and respondent” and “dismiss the
complaint.” (Ibid.) If the complainant disagrees with the
Commissioner, she may still “bring an action in an appropriate
court.” (Ibid.)


*578  Second, the Labor Commissioner may issue a


determination that “a violation has occurred.” ( §
98.7, subd. (c)(1).) If the Commissioner issues such
a determination, she “shall notify the complainant and
respondent and direct respondent to cease and desist from
any violation and take any action deemed necessary to
remedy the violation, including, where appropriate, rehiring
or reinstatement, reimbursement of lost wages and interest
thereon, payment of penalties, payment of reasonable
attorney's fees associated with any hearing held by the
Labor Commissioner in investigating the complaint, and the
posting of notices to employees.” (Ibid.) If the respondent


does not comply within 30 days, the “Commissioner shall
bring an action promptly in an appropriate court against the
respondent.” (Ibid.) If the “Commissioner fails to bring an
action in court promptly, the complainant may bring an action
against the Labor Commissioner in any appropriate court
for a writ of mandate to compel the Labor Commissioner
to bring an action in court against the respondent.” (Ibid.)
The complainant may also “intervene as a party plaintiff”
in any such action filed by the Commissioner. (Ibid.) If
the Commissioner prevails in the action, it may recover her


“attorney's fees.” ( § 98.7, subd. (c)(2).)


Third, the Labor Commissioner may issue a citation if she
“determines ... that a violation has occurred.” (§ 98.74,


subd. (a); see § 98.7, subd. (c)(1).) The citation must
“be in writing” and “describe the nature of the violation
and the amount of wages and penalties due,” as well as all
other “appropriate relief.” (§ 98.74, subd. (a).) “Appropriate
relief includes directing the person cited to cease and
desist from the violation and take any action necessary to
remedy the violation, including, where appropriate, rehiring
or reinstatement, reimbursement of lost wages and interest
thereon, and posting notices to employees.” (Ibid.)


If the person cited does not challenge the citation, then it
becomes “final.” (§ 98.74, subd. (b)(1).) The Commissioner
must then file the citation with a court. (§ 98.74, subd. (b)(2).)
The Commissioner may also petition the court for “an order
to show cause why any injunctive or nonmonetary relief”
described in the citation “should not be ordered.” (Ibid.) Any
judgment pursuant to the citation or the order to show cause
must be entered “in favor **489  of” or “for the state” and
against the person cited. (Ibid.)


If the person cited wishes to challenge the citation, that
person may request an “informal hearing” with the Labor
Commissioner. (§ 98.74, subd. (b)(1).) The hearing officer
must “issue a written decision” that includes “a statement of
findings, conclusions of law, and an order.” (§ 98.74, subd.
(c).) The person cited may petition for review of that written
decision by filing “a petition for writ of mandate ... pursuant to


Section 1094.5 of the Code of Civil Procedure.” (§ 98.74,
subd. (d)(1).) “As a *579  condition to filing” such a petition,
however, the person must “first post a bond with the Labor
Commissioner equal to the total amount of any penalties, lost
wages and interest thereon, liquidated damages, and any other
monetary relief that are due and owing as determined” by the
hearing officer. (§ 98.74, subd. (d)(2).) If the person does not
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post a bond or file a petition or if the petition “is dismissed
or withdrawn without entry of judgment,” the Commissioner
may submit the written decision and order to a court. (§ 98.74,
subd. (d)(4).) That court must then “enter judgment for the
state against” the person cited “in the total monetary amount
shown on the” order. (Ibid.)


[14] Finally, “the rights and remedies provided by”


section 98.7 “do not preclude an employee from pursuing


any other rights and remedies under any other law.” ( §
98.7, subd. (f).) Thus, an employee need not file a retaliation
complaint with the Labor Commissioner before “filing


suit for Labor Code violations.” ( Lloyd, supra, 172
Cal.App.4th at p. 332, 90 Cal.Rptr.3d 872.)


2.


Impairment from Delay of the Investigation


[15] As a threshold matter, the arbitration order, by delaying
the Labor Commissioner's investigation, impaired her ability
to vindicate the public interest “in protecting the rights
of individual employees and job applicants who could
not otherwise afford to protect themselves.” (Stats. 2001,


ch. 820, § 1.) For example, the order prevents the
Commissioner from obtaining “temporary or preliminary
injunctive relief” before Lacy's retaliation complaint is


resolved by the arbitration. ( § 98.7, subd. (b)(2)(A).) This
alone is sufficient to establish impairment.


In any event, delaying the Commissioner's investigation
contravenes the very purpose behind the anti-retaliation
provisions of the Labor Code. The Legislature adopted these
provisions “to bring about a more timely resolution” of
retaliation complaints by the Commissioner because “[t]his
timeliness will not only bring justice to the aggrieved worker,
it will also counter the chilling effect that justice delayed
has on other workers’ willingness to exercise their legal
rights.” (Off. of Sen. Floor Analyses, 3d reading analysis
of Sen. Bill No. 306 (2017-2018 Reg. Sess.) as amended
Sept. 8, 2017, p. 3; see Assem. Com. on Jud., Analysis
of Sen. Bill No. 229 (2019-2020 Reg. Sess.) as amended
Mar. 18, 2019, p. 3 [“the bill seeks to realize the intent of
the author's SB 306, which sought to ensure that workers
subject to retaliation obtain any appropriate remedy in a


timely manner, since ‘justice delayed is justice denied’ ”].)
By staying the Commissioner's investigation pending the
arbitration, the arbitration order prevents the Commissioner
from taking action indefinitely. Indeed, the order may, as
a practical *580  matter, bar the Commissioner from ever
acting on Lacy's complaint because Lacy has not initiated and
may never initiate an arbitration. As a result, the arbitration
order necessarily impairs the ability of the Commissioner to
protect the public interest.


**490  That the Labor Commissioner may have agreed
to suspend its investigation temporarily in this case does
not alter this conclusion. The Commissioner only agreed
to suspend her investigation pending the resolution of the
petition by the trial court. Thus, when the Commissioner
moved to intervene, she had no longer agreed to suspend
her investigation. In any event, even if that agreement had
remained in effect, the arbitration order still impaired the
Commissioner's ability to protect the public interest because
it prevented her from changing her mind and exercising her


independent statutory authority under section 98.7.


3.


FAA Preemption of the Commissioner's Investigation


[16] Crestwood also contends the arbitration order did
not impair or impede the Labor Commissioner's ability to
protect the public interest because the FAA supersedes any


proceedings established by sections 98.7 and 98.74 for
resolving Lacy's retaliation complaint. The Commissioner
counters that the arbitration policy did not displace
her independent statutory authority to investigate and
prosecute violations of the Labor Code. We agree with the
Commissioner and find that the FAA does not prevent the
Commissioner from investigating the retaliation complaint,
seeking interim relief, or issuing a determination under


section 98.7.


[17]  [18]  [19] The FAA—which covers all
“[e]mployment contracts, except for those covering workers


engaged in transportation” ( Waffle House, supra, 534 U.S.
at p. 289, 122 S.Ct. 754)—“ ‘declare[s] a national policy
favoring arbitration’ of claims that parties contract to settle in


that manner” ( Preston, supra, 552 U.S. at p. 353, 128 S.Ct.
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978). To effectuate this policy, the FAA “provides for stays
of proceedings in ... courts when an issue in the proceeding is
referable to arbitration, and for orders compelling arbitration
when one party has failed or refused to comply with an


arbitration agreement.” ( Waffle House, at p. 289, 122 S.Ct.
754.) Nothing in the FAA, however, “authorizes a court to
compel arbitration ... by any parties[ ] that are not already


covered in the agreement.” ( Waffle House, at p. 289, 122
S.Ct. 754.) Nor does the FAA “mention enforcement by


public agencies.” ( Waffle House, at p. 289, 122 S.Ct. 754.)


Applying these principles, the United States Supreme Court


in Waffle House held that the FAA did not prevent the
federal Equal Employment Opportunity *581  Commission
(EEOC) “from pursuing victim-specific judicial relief, such
as backpay, reinstatement, and damages, in an enforcement
action” even though the victim entered into an arbitration


agreement with his employer. ( Waffle House, supra, 534
U.S. at p. 282, 122 S.Ct. 754.) Under Title VII of the
Civil Rights Act of 1964, the EEOC has “the authority
to investigate and, if possible, to conciliate charges of
discrimination” filed by employees against their employers.


( Waffle House, at p. 286, 122 S.Ct. 754.) The EEOC may


also file suit “on its own.” ( Id. at p. 291, 122 S.Ct. 754.)
“[A]lthough the employee may intervene in the EEOC's suit,”
the EEOC may bring that suit “even after the employee has


disavowed any desire to seek relief.” ( Ibid.) Thus, the
EEOC has independent statutory authority “to pursue victim-
specific relief regardless of the forum that the employer and


employee have chosen to resolve their disputes.” ( Id. at p.
295, 122 S.Ct. 754.) Because the EEOC was not a party to the
arbitration agreement, the high court concluded that the FAA
did “not require the agency to relinquish its statutory authority


if it has not agreed to **491  do so.” ( Waffle House, at p.
294, 122 S.Ct. 754.)


Six years later, the United States Supreme Court distinguished


Waffle House. In Preston, the petitioner sought to
arbitrate a contract dispute with the respondent. In response,
the respondent invoked an administrative remedy, asking the
Labor Commissioner to invalidate the contract under the


California Talent Agencies Act (TAA). ( Preston, supra,
552 U.S. at p. 350, 128 S.Ct. 978.) In holding that the
FAA preempted that administrative proceeding under the


TAA, the high court found Waffle House inapplicable.


( Preston, at p. 359, 128 S.Ct. 978.) According to the
court, the Commissioner in the TAA proceeding “functions
not as an advocate advancing a cause before a tribunal
authorized to find the facts and apply the law; instead,


the Commissioner serves as impartial arbiter.” ( Preston,
at p. 359, 128 S.Ct. 978.) By contrast, the EEOC in


Waffle House acted “not as adjudicator but as prosecutor,
pursuing an enforcement action in its own name or reviewing
a discrimination charge to determine whether to initiate


judicial proceedings.” ( Preston, at p. 359, 128 S.Ct. 978.)
Consistent with this distinction, the high court made clear that
“[e]nforcement of the parties’ arbitration agreement in this
case does not displace any independent authority the Labor
Commissioner may have to investigate and rectify violations


of the TAA.” ( Preston, at p. 359, fn. 7, 128 S.Ct. 978.)


Since Waffle House and Preston, the California
Supreme Court has applied this distinction when determining
whether the FAA supersedes a proceeding authorized by the


Labor Code. For example, in Pearson Dental Supplies,
Inc. v. Superior Court (2010) 48 Cal.4th 665, 682, 108
Cal.Rptr.3d 171, 229 P.3d 83, our state high court held that an
arbitration agreement restricting the contracting parties “from
submitting their claims for adjudication to an administrative
entity such as the Labor Commissioner” did not render the
agreement “unconscionable or unenforceable.”


*582  More recently, the California Supreme Court applied
this distinction in holding that “the FAA preempts our state-
law rule categorically prohibiting waiver of a Berman hearing
in a predispute arbitration agreement imposed on an employee


as a condition of employment.” ( Sonic II, supra, 57
Cal.4th at p. 1124, 163 Cal.Rptr.3d 269, 311 P.3d 184.) A
Berman hearing is “a dispute resolution forum established
by the Legislature to assist employees in recovering wages


owed.” ( Ibid.) It is codified in sections 98 to 98.2


and is named “after its legislative sponsor.” ( American
Corporate Security, supra, 220 Cal.App.4th at p. 45, 162
Cal.Rptr.3d 563.)


To obtain relief through a Berman hearing, an employee must
file a written “complaint or claim for wages, penalties or other
demand for compensation” with the Labor Commissioner.
(Cal. Code Regs., tit. 8, §§ 13501 & 13501.5.) The
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Commissioner “may either accept the matter and conduct a


Berman hearing ( § 98, subd. (a)); prosecute a civil action
on the employee's behalf (§ 98.3); or take ‘no further action ...


on the complaint.’ ” ( OTO, L.L.C. v. Kho (2019) 8 Cal.5th


111, 121, 251 Cal.Rptr.3d 714, 447 P.3d 680 ( OTO).)


If the Commissioner opts to conduct a Berman hearing,
then she must hold that hearing within 90 days from the


date she decides to do so. ( § 98, subd. (a).) “ ‘[T]he
pleadings are limited to a complaint and an answer; ... and


there is no discovery process.’ ” ( American Corporate
Security, supra, 220 Cal.App.4th at p. 45, 162 Cal.Rptr.3d
563.) The hearing is “presided over by a Deputy Labor
Commissioner” (Cal. Code Regs., tit. 8, § 13502), who
has subpoena power (id., § 13506). During the **492
hearing, “[e]ach party shall have the right to call and
examine witnesses; to introduce exhibits; to cross-examine
opposing witnesses[,] ... to impeach any witness ...; and to
rebut the evidence against him (her).” (Id., § 13505). The
Commissioner must decide the employee's claim within 15
days after the hearing (§ 98.1), and either the employee or
employer may seek review of the Commissioner's decision
“by filing an appeal to the superior court, where the appeal
shall be heard de novo” (§ 98.2, subd. (a)). The employer
must, however, “post an undertaking” “[a]s a condition to
filing [such] an appeal.” (§ 98.2, subd. (b).) If the appealing
party loses, then that party must pay the other party's “costs
and reasonable attorney's fees.” (§ 98.2, subd. (c).) “An
employee is successful if the court awards an amount greater
than zero.” (Ibid.) Finally, the “Commissioner shall make
every reasonable effort to ensure that judgments are satisfied,
including taking all appropriate legal action and requiring the
employer to deposit a bond as provided in Section 240.” (§
98.2, subd. (j).)


Thus, under the Berman hearing process, the Labor
Commissioner acts as the adjudicator—and not as a
prosecutor. As our high court explained, “the Berman
hearing itself provides an accessible, informal, and affordable
mechanism for laypersons to seek resolution of” their wage


claims. (  *583  Sonic II, supra, 57 Cal.4th at p. 1129,
163 Cal.Rptr.3d 269, 311 P.3d 184, italics added.) Indeed, the
Commissioner is not a party in any de novo appeal from the
hearing decision and has no authority to appeal that decision.
Instead, the Commissioner only has the authority to represent


the employee “claimant” in the appeal. 3  (§ 98.4, subd. (a).)


Because the Commissioner acts primarily as an adjudicator
in the Berman hearing process, the California Supreme


Court concluded in Sonic II that the FAA preempts that


administrative process. (See Sonic II, at p. 1142, 163
Cal.Rptr.3d 269, 311 P.3d 184 [holding that the FAA does not
permit “additional delay that results from ... an administrative
scheme [like the Berman hearing process] to effectuate state
policies unrelated to the agreement's enforceability”].)


[20]  [21] By contrast, the California Supreme Court
refused to enforce an arbitration agreement under the FAA
when the employee is “enforcing our labor laws on behalf


of state law enforcement agencies.” ( Iskanian v. CLS
Transportation Los Angeles, LLC (2014) 59 Cal.4th 348,


388, 173 Cal.Rptr.3d 289, 327 P.3d 129 ( Iskanian).)


In Iskanian, our state high court considered whether
the FAA restricts the ability of an employee to pursue a


representative PAGA claim. (See Iskanian, at pp. 359,
360, 173 Cal.Rptr.3d 289, 327 P.3d 129.) Under PAGA,
an “aggrieved employee” may bring an action personally
and on behalf of current or former employees to recover
civil penalties against his or her employer for Labor Code


violations. ( § 2699, subd. (a).) Such an action “functions
as a substitute for an action by the government itself” and “ ‘is
fundamentally a law enforcement action designed to protect


the public and not to benefit private parties.’ ” ( Arias v.
Superior Court (2009) 46 Cal.4th 969, 986, 95 Cal.Rptr.3d
588, 209 P.3d 923.) Because an employee asserting a PAGA
claim is a “statutorily designated proxy for the agency as
when the claim is brought by the agency itself,” our state
high court concluded that the FAA does not prevent the
employee from pursuing the PAGA claim even though he


entered into an arbitration agreement with his employer. (
**493  Iskanian, at pp. 388–389, 173 Cal.Rptr.3d 289, 327


P.3d 129.) “Simply put, a PAGA claim lies outside the FAA's
coverage because it is not a dispute between an employer
and an employee arising out of their contractual relationship.
It is a dispute between an employer and the state, which
alleges directly or through its agents ... that the employer has


violated the Labor Code.” ( Iskanian, at pp. 386–387, 173
Cal.Rptr.3d 289, 327 P.3d 129.)


[22] Thus, whether the FAA displaces our Labor Code in this
case depends on whether the Labor Commissioner acts as a
prosecutor or an adjudicator when she investigates and acts on
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a retaliation complaint pursuant to sections 98.7 and 98.74.
If the Commissioner is acting as a prosecutor on behalf of the
state, then the FAA is inapplicable and does not prevent the
Commissioner from investigating and acting on the retaliation
complaint. If the Commissioner is acting as an adjudicator,
then the FAA applies and *584  supersedes any Labor Code
proceeding on the complaint. Applying this distinction, we
conclude that the Commissioner, at a minimum, acts as a
prosecutor when she investigates a retaliation complaint,
seeks temporary or preliminary injunctive relief (interim
relief process), or issues a determination (determination


process) under section 98.7. As a result, the FAA does not
prevent the Commissioner from taking any of those actions


on Lacy's retaliation complaint. ( Preston, supra, 552 U.S.
at p. 359, fn. 7, 128 S.Ct. 978.)


[23] In reaching this conclusion, we initially note that
the authority of the Labor Commissioner to investigate
suspected retaliation and seek interim relief does not depend
on the actions of the employee. The Commissioner may
“commence investigating an employer” for retaliation “with


or without” an employee complaint. ( § 98.7, subd. (a)
(2).) The Commissioner may also “petition the superior


court” for “temporary or preliminary injunctive relief” ( §
98.7, subd. (b)(2)), regardless of whether the employee seeks
such relief (§ 1102.61). Together, these provisions establish
that the Commissioner “is in command of the process” for
investigating suspected retaliation and seeking interim relief


( Waffle House, supra, 534 U.S. at p. 291, 122 S.Ct. 754),
and has the exclusive authority “to determine whether public
resources should be committed to” investigating or obtaining


that relief ( id. at pp. 280, 291–292, 122 S.Ct. 754).


[24] The same is true when the Labor Commissioner issues
a determination. If the Commissioner determines that no
violation has occurred, then the employee may file a lawsuit


but has no right to challenge that determination. ( §
98.7, subd. (d)(1).) If the Commissioner determines that a
violation has occurred and if the employer refuses to abide
by that determination, then “the burden is on the Labor
Commissioner to enforce” it “by bringing an action” in court.


( American Corporate Security, supra, 220 Cal.App.4th at


p. 46, 162 Cal.Rptr.3d 563; see § 98.7, subd. (c)(1).) That
the action is brought by the Commissioner as a prosecutor on
behalf of the state is apparent from the Labor Code—which


makes it clear that the employee has no independent right to
enforce the determination. Instead, the employee may only
“intervene as a party plaintiff” or seek a “writ of mandate to
compel the” Commissioner “to bring an action” to enforce


the determination. ( § 98.7, subd. (c)(1).) Section 98.7,
subdivision (c)(2) further provides that the Commissioner
may recover “the reasonable attorney's fees incurred by” her
in “prosecuting the enforcement action.” (Italics added.)


Thus, the determination process “confers on the”
Commissioner “the authority to evaluate the strength of
the public interest **494  at stake” and authorizes the
Commissioner “to proceed in a judicial forum” if she


determines that it is justified by the public interest. ( Waffle
House, supra, 534 U.S. at pp. 291–292, 122 S.Ct. 754.) In
this respect, the determination process is no different than the


EEOC process in Waffle House. (See id. at p. 286, 122
S.Ct. 754.) Consequently, “the *585  proarbitration policy
goals of the FAA do not require the” Commissioner “to
relinquish [her] statutory authority” to issue and enforce the


determination if she “has not agreed to do so.” ( Waffle


House, at p. 294, 122 S.Ct. 754; see Preston, supra,
552 U.S. at p. 359 & fn. 7, 128 S.Ct. 978 [FAA does
not supersede an agency's authority to act “as a prosecutor,
pursuing an enforcement action in its own name or reviewing
a discrimination charge to determine whether to initiate
judicial proceedings”].)


Whether the same is true when the Labor Commissioner
issues a citation is not as clear. Unlike the determination
process, the citation process does not require the
Commissioner to decide whether to proceed in an
administrative or judicial forum. Instead, the employer has
the burden of challenging the citation by seeking an “informal
hearing” before the Commissioner (§ 98.74, subd. (b)) or
by petitioning the superior court for a writ of mandate


under Code of Civil Procedure section 1094.5 (§ 98.74,
subd. (d).) When the Commissioner issues and enforces
the citation, she is arguably acting as a prosecutor. (See


Alternate Fuels, Inc. v. Cabanas (W.D.Mo. Nov. 10, 2004,
Civ. A. No. 02-01182-cv-w-JTM) 2004 WL 7339860, *3,
2004 U.S.Dist. LEXIS 33454, *13 [“in many regulatory
settings,” the “decision to issue a citation, in fact, is a decision
to prosecute”], affirmed and remanded on other grounds


by (8th Cir. 2006) 435 F.3d 855; § 98.74, subd. (b)(2)
[judgment entered pursuant to citation is “in favor of” or “for
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the state”].) But when the Commissioner makes a decision
after the “informal hearing,” she is undoubtedly acting as an
impartial adjudicator. Moreover, the Commissioner, unlike
the “person issued a citation,” has no authority to seek review
of the hearing decision. (§ 98.74, subd. (d)(1).) Thus, the
Commissioner appears to perform both prosecutorial and
adjudicative functions during the citation process. We need
not, however, decide whether this process is more like the


processes in Waffle House or Preston. This is because
the FAA does not prevent the Commissioner from exercising
her independent statutory authority to investigate a retaliation
complaint, seek interim relief, or issue a determination. (See
ante, at pp. 492–93.) Thus, the arbitration order, by preventing
the Commissioner from taking those actions indefinitely,
impairs her ability to vindicate the public interest regardless
of whether the FAA supersedes the citation process.


This conclusion is bolstered by decisions from other state and
federal courts. Those courts have concluded that the FAA
does not displace the authority of a state or local agency to
investigate and obtain victim-specific relief under a state or


local statutory scheme analogous to section 98.7.


For example, in Joulé, Inc. v. Simmons (2011) 459 Mass.
88, 93, 944 N.E.2d 143 (Joulé), the Massachusetts Supreme
Court held that the FAA did not *586  preempt a state
law authorizing a state agency to investigate and resolve
an employee's discrimination complaint. Under that state
law, the Massachusetts Commission Against Discrimination
(MCAD) must investigate an employee's complaint of
discrimination and either dismiss the complaint or attempt
conciliation to “ ‘eliminate the unlawful practice.’ ” (Joulé,
at p. 93, 944 N.E.2d 143.) If conciliation is unsuccessful,
then the MCAD may issue a complaint in its own name that
is heard by “an MCAD **495  commissioner other than
the investigating commissioner, or by a designated hearing
officer, or by the full commission.” (Id. at p. 94, 944 N.E.2d
143.) That complaint may be prosecuted by the MCAD or
the employee's “attorney whom the MCAD has designated
its agent for the purpose.” (Ibid.) The employee may also
“intervene as a party.” (Ibid.) Following the hearing, the
MCAD may require the employer to “ ‘cease and desist from’
” any unlawful practices and order victim-specific relief.
(Ibid.)


Comparing this process to the EEOC process in Waffle
House, the Massachusetts Supreme Court held that the FAA
did not preempt the MCAD process “notwithstanding” the


arbitration agreement between the employee and employer.
(Joulé, supra, 459 Mass. at p. 99, 944 N.E.2d 143.)
According to the court, the MCAD, like the EEOC, has
“the power to investigate” and “pursue complaints filed by
individuals ... in its own name.” (Id., at p. 93, 944 N.E.2d
143.) Because the MCAD “has not agreed to arbitration of”
the employee's “MCAD complaint,” the court concluded that
the FAA does not preclude “the MCAD from proceeding
with its investigation and resolution of” that complaint
—“including ... granting relief specific to” the employee.
(Joulé, at p. 95, 944 N.E.2d 143.)


Similarly, the Iowa Supreme Court held that the FAA did
not bar the Iowa Civil Rights Commission (ICRC) from
pursuing an administrative enforcement action based on an


employee's discrimination complaint. ( Rent-A-Center, Inc.
v. Iowa Civil Rights Com. (Iowa 2014) 843 N.W.2d 727, 728


( Rent-A-Center).) Under Iowa law, both an employee and
the ICRC may initiate a discrimination complaint that the


ICRC staff must investigate. ( Id. at p. 731.) If the ICRC
staff, with the concurrence of an administrative law judge,
finds “probable cause to believe a discriminatory practice has
occurred,” then the ICRC engages in a conciliation process


with the employer. ( Ibid.) If that process does not resolve
the complaint, then the ICRC may file charges in its own
name that the employer must answer “at an administrative


hearing.” ( Ibid.) Following that hearing, the ICRC may


order victim-specific relief. ( Id. at pp. 731–732.)


Applying the reasoning of Joulé, the Iowa Supreme Court
held that the arbitration agreement between the employee
and employer did not “ ‘displace any independent authority’
the ICRC has ‘to investigate and rectify violations’ of the”


Iowa Civil Rights Act. (Rent-A-Center, supra, 843 N.W.2d


at p. 741.) In so holding, the court concluded that Waffle


House, and not *587  Preston, controlled ( Rent-A-
Center, at pp. 735–736, 737), because of the “considerable


similarities” between the EEOC process in Waffle House


and the ICRC enforcement process ( Rent-A-Center, at


p. 734). According to the court, Preston was inapposite
because the ICRC “is not only a forum”; it is also “a
public agency acting in its prosecutorial capacity to bring an
enforcement action,” independent of the employee's actions,



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS98.74&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e07e0000a9f57 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I318a71ea9c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002067007&pubNum=0000780&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I23548273dfc311dca9c2f716e0c816ba&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015291006&pubNum=0000780&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N616A9DC006B011EB846AB8ECCD06CF0E&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS98.7&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000521&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_521_93&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_521_93 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000521&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_521_93&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_521_93 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000521&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000521&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_521_93&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_521_93 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000521&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_521_93&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_521_93 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000578&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000578&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000521&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000521&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000521&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I318a71ea9c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002067007&pubNum=0000780&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002067007&pubNum=0000780&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000521&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_521_99&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_521_99 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000578&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000578&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&pubNum=0000521&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_521_95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_521_95 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7426cda1a26a11e3a341ea44e5e1f25f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&pubNum=0000595&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_595_728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_728 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&pubNum=0000595&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_595_728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_728 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7426cda1a26a11e3a341ea44e5e1f25f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7426cda1a26a11e3a341ea44e5e1f25f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&pubNum=0000595&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_595_731&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_731 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7426cda1a26a11e3a341ea44e5e1f25f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&pubNum=0000595&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7426cda1a26a11e3a341ea44e5e1f25f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&pubNum=0000595&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7426cda1a26a11e3a341ea44e5e1f25f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&pubNum=0000595&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_595_731&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_731 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024749720&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7426cda1a26a11e3a341ea44e5e1f25f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&pubNum=0000595&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_595_741&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_741 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&pubNum=0000595&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_595_741&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_741 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I318a71ea9c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002067007&pubNum=0000780&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002067007&pubNum=0000780&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I23548273dfc311dca9c2f716e0c816ba&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015291006&pubNum=0000780&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7426cda1a26a11e3a341ea44e5e1f25f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&pubNum=0000595&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_595_735&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_735 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&pubNum=0000595&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_595_735&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_735 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I318a71ea9c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002067007&pubNum=0000780&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7426cda1a26a11e3a341ea44e5e1f25f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&pubNum=0000595&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_595_734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_734 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810120&pubNum=0000595&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&fi=co_pp_sp_595_734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_734 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I23548273dfc311dca9c2f716e0c816ba&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e5c0360e2e0a44318b87f1c78285fdee&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015291006&pubNum=0000780&originatingDoc=I082ccd20311911ec942aeddc9ab46cc4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Crestwood Behavioral Health, Inc. v. Lacy, 70 Cal.App.5th 560 (2021)
285 Cal.Rptr.3d 477, 2021 IER Cases 400,287, 21 Cal. Daily Op. Serv. 10,783...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


“to protect the public interest under the Iowa Civil Rights


Act.” ( Rent-A-Center, at p. 737.)


More recently, two federal district courts have followed the


reasoning of Joulé and Rent-A-Center. In SBM Site Serv.,
LLC. v. Alvarez (D.Neb. Jan. 19, 2018, No. 4:17CV3028)
2018 WL 735388 *4, 2018 U.S.Dist. LEXIS 19990 *12
(SBM), the federal court held that the FAA did not bar
the Lincoln Commission on Human Rights (LCHR) from
pursuing an administrative enforcement action based on an
employee's discrimination claim even though the employee
had agreed to arbitrate that claim. Because LCHR brought
the action in its own name “to advance the **496  City of
Lincoln's interest in preventing employment discrimination,”
the court held that “[t]he LCHR's pursuit of victim-specific
relief does not transform the enforcement proceeding into
one brought directly by” the employee. (SBM, at p. *4, 2018
U.S.Dist. LEXIS 19990 at p. *12.)


Similarly, the federal court in Charter Communications, Inc.
v. Derfert (W.D.N.Y. 2021) 510 F.Supp.3d 8, 19 (Charter
Communications I), held that the FAA does not displace
an administrative hearing on an employee's discrimination
complaint initiated and conducted by the New York State
Division of Human Rights (NYSDHR). Finding that the
NYSDHR “performs both prosecutorial and adjudicative
functions,” the court nonetheless concluded that “this case


is more like Waffle House than like Preston” (Charter
Communications I, at p. 16), even though the only complaint
was the one filed by the employee (id. at p. 19). According
to the court, this is because of the similarities in “the
role of the EEOC and” NYSDHR “in enforcing civil
rights protections by recovering ‘make whole’ damages for
individual employees, the broad authority conferred upon
both agencies to investigate and address particular violations,
and the role of both agencies as advocates before a neutral
forum.” (Charter Communications, Inc. v. Derfert (W.D.N.Y.
Mar. 12, 2021, No. 1:20-cv-915) 2021 WL 949391 *7, 2021
U.S.Dist. LEXIS 47241 *20 (Charter Communications II).)


The determination process under section 98.7 is not
materially different from the processes considered in the
above cases. Like the agencies in those cases, the Labor
Commissioner may investigate and act on her own without an


employee complaint. (Compare § 98.7, subd. (a)(2) with


Rent-A-Center, supra, 843 N.W.2d at p. 731 [ICRC “may
initiate a complaint”]; Charter Communications I, supra, 510


F.Supp.3d at p. 17 [NYSDHR may file a complaint “on its
own motion”].) Similarly, the *588  Commissioner may, in
her sole discretion, issue a determination against an employer


requiring a court action to enforce it. (Compare § 98.7,


subds. (a)(2) & (c)(1) with Joulé, supra, 459 Mass. at
pp. 93–94, 944 N.E.2d 143 [MCAD has discretion to issue


complaint to be heard in a “public hearing”]; Rent-A-
Center, at p. 731 [ICRC “may issue notice of charges” that
must be answered by the employer “at an administrative
hearing”]; SBM, supra, 2018 WL 735388 at p. *3, 2018
U.S.Dist. LEXIS 19990 at p. *10 [LCHR has discretion to
cause charges to be issued requiring the employer to respond
at an administrative hearing].) The Commissioner is the party
plaintiff in that action, although the employee may intervene.


(Compare § 98.7, subd. (c)(1) with Joulé, at pp. 93, 98,
944 N.E.2d 143 [MCAD “proceeds in its own name” although
the employee may “request to intervene”]; SBM, at p. *4,
2018 U.S.Dist. LEXIS 19990 at p. *12 [Although the charge
is brought “ ‘on behalf of’ ” the employee, it is “brought


in the name of the LCHR”]; see also Waffle House,
supra, 534 U.S. at p. 291, 122 S.Ct. 754 [EEOC may pursue
action on its own even though the employee may intervene].)
Thus, the Commissioner, and not the employee, controls the


action. (See Rent-A-Center, at p. 735 [“once ... the ICRC
initiates proceedings, the agency, not the complainant, is the
‘master of its own case’ and determines the course of the
case”]; SBM, at p. *5, 2018 U.S.Dist. LEXIS 19990 at p.
*15 [complainant cannot “prevent the LCHR from moving
forward with its proceedings”]; Charter Communications II,
supra, 2021 WL 949391, at p. *8, 2021 U.S.Dist. LEXIS
47241, at p. *23 [“although the complainant is one of the
parties to the proceeding,” the NYSDHR “is ‘in command’
of the administrative process”].) Given these similarities, we
reach the same conclusion reached by these other **497
state and federal courts: the FAA does not supersede the


determination process under section 98.7.


[25] In reaching this conclusion, we find the fact that the
Labor Commissioner is a state, rather than a federal, agency to
be immaterial. As the Iowa Supreme Court explained, “[t]he


essential point of Waffle House is that the FAA's reach
does not extend to a public agency that is neither a party to


an arbitration agreement nor a stand-in for a party.” ( Rent-
A-Center, supra, 843 N.W.2d at p. 736.) In any event, our


state high court has already extended Waffle House to
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enforcement actions by state agencies. (See Iskanian,
supra, 59 Cal.4th at pp. 386–387, 173 Cal.Rptr.3d 289, 327
P.3d 129.)


[26]  [27]  [28] Crestwood's attempt to analogize the
interim relief and determination processes established by


section 98.7 to the Berman hearing process established


by section 98.2 is unavailing. “[S]ection 98.2 and section


98.7 provide for very different procedures.” ( American
Corporate Security, supra, 220 Cal.App.4th at p. 45,
162 Cal.Rptr.3d 563.) For example, although the Labor
Commissioner may represent the employee in the Berman
hearing process (§ 98.4), she is not a party. By contrast,
the Commissioner, and not the employee, is the party
plaintiff in a court action seeking interim relief or enforcing


a determination ( § 98.7, subds. (b)(2)(A) & (c)(1);
see id., subd. (c)(1) [employee may “intervene as a party
plaintiff”].) Thus, unlike the Berman hearing process in which
the employee controls the litigation, the Commissioner “is
in command *589  of” the interim relief and determination


processes under section 98.7. ( Waffle House, supra,
534 U.S. at p. 291, 122 S.Ct. 754.) And in exercising that
command, the Commissioner is acting as a prosecutor to
vindicate the public interest. Because the Commissioner is not
a party to the arbitration agreement, the FAA simply does not


apply. (See Preston, supra, 552 U.S. at p. 359, fn. 7, 128
S.Ct. 978.)


That the Labor Commissioner may hold “an investigative
hearing” as part of the determination process does not compel


a contrary conclusion. ( § 98.7, subd. (b)(1).) Unlike the
Berman hearing—which is a prerequisite for relief from the
Commissioner—a hearing is not required in the determination


process and, in fact, “rarely” occurs. ( American Corporate
Security, supra, 220 Cal.App.4th at p. 45 & fn. 4, 162
Cal.Rptr.3d 563.) Although the Commissioner may hold that
hearing as part of the determination process, she may only
use it “to establish the facts.” (§ 98.2, subd. (b)(1).) Thus,
the hearing serves an “investigatory” purpose analogous
to discovery, rather than an adjudicatory one. (Ibid.) This
conclusion is reinforced by the fact that a determination
“does not become ‘final’ ” without further action by the


“Commissioner.” ( American Corporate Security, at p. 45,
162 Cal.Rptr.3d 563.) Indeed, the Commissioner has the
“burden” of enforcing the determination “by bringing an


action” in court. ( Id. at p. 46, 162 Cal.Rptr.3d 563.)


Sonic II and OTO—which only considered the Berman


hearing process—do not therefore apply. ( OTO, supra,
8 Cal.5th at p. 118, 251 Cal.Rptr.3d 714, 447 P.3d 680


[addressing Berman hearing only]; Sonic II, supra, 57
Cal.4th at p. 1124, 163 Cal.Rptr.3d 269, 311 P.3d 184 [same].)


Finally, the legislative history of the 2017 and 2019
amendments to the Labor Code does not suggest otherwise. In
2017, the Legislature added, among other things, the citation
process found in section 98.74. (See Stats.2017, ch. 460, § 2
[adding § 98.74].) And in 2019, the Legislature amended that


citation process. (See Stats.2019, ch. 721, § 1 [amending
§ 98.74].) In describing this new citation process, the Senate
Judiciary Committee claimed that it “mirror[ed] the existing
**498  procedures in the wage claim context,” such as the


Berman hearing process “found in Labor Code [sections]
98, 98.1 and 98.2.” (Sen. Jud. Com., Analysis of Sen. Bill
No. 229 (2019-2020 Reg. Sess.) Mar. 28, 2019, p. 4; see
also Sen. Com. on Appropriations, Analysis of Sen. Bill
No. 306 (2017–2018 Reg. Sess.) Apr. 4, 2017, pp. 2–3 [by
adding the citation process, “[t]his bill would permit the Labor
Commissioner to conduct hearings on retaliation claims
similar to the process for unpaid wage claims, including a
potential appeal process to an appropriate superior court”].)
That legislative history, however, made no such claim for the


interim relief and determination processes found in section


98.7. 4  Thus, even if the 2017 and 2019 legislative history
suggests that the citation process *590  is analogous to the
Berman hearing process, it says nothing about the interim


relief or determination processes under section 98.7.


Accordingly, the arbitration policy does not displace the
independent statutory authority of the Labor Commissioner to
investigate Lacy's retaliation complaint, seek interim relief, or
issue a determination. Because the arbitration order prevents
the Commissioner from exercising this authority indefinitely,
it necessarily impairs the ability of the Commissioner to
protect the public interest. The denial of the intervention
motion is therefore reversed.


III.
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The Motion to Vacate


Because it denied the intervention motion, the trial court took
the Labor Commissioner's motion to vacate “off calendar as
moot.” In doing so, the court, in effect, denied that motion.
Because we reverse the denial of the intervention motion, we
reverse the denial of the motion to vacate. On remand, the trial
court should consider whether the arbitration order should be
vacated in whole or in part in light of this opinion.


DISPOSITION


The September 11, 2019 Order Denying Labor
Commissioner's Motion for Leave to Intervene and the
September 17, 2019 Order Deeming Labor Commissioner's


Motion to Vacate and in the Alternative for Reconsideration
Moot are reversed. The matter is remanded for proceedings
consistent with the views expressed in this opinion. The Labor
Commissioner is entitled to recover her costs on appeal.


WE CONCUR:


Tucher, P. J.


Petrou, J.


All Citations


70 Cal.App.5th 560, 285 Cal.Rptr.3d 477, 2021 IER Cases
400,287, 21 Cal. Daily Op. Serv. 10,783, 2021 Daily Journal
D.A.R. 10,890


Footnotes


* Judge of the Superior Court of San Mateo County, assigned by the Chief Justice pursuant to article VI, section
6 of the California Constitution.


1 The Division of Labor Standards Enforcement (DLSE), headed by the Labor Commissioner, “is the state


agency empowered to enforce California's labor laws.” ( Tidewater Marine Western, Inc. v. Bradshaw
(1996) 14 Cal.4th 557, 561–562, 59 Cal.Rptr.2d 186, 927 P.2d 296.) Throughout the opinion, we use the
terms Labor Commissioner, Commissioner, and DLSE interchangeably.


In addition, all further statutory references are to the Labor Code unless otherwise indicated.


2 Code of Civil Procedure section 387, subdivision (d)(1)(B) states in relevant part that “[t]he court shall, upon
timely application, permit a nonparty to intervene in the action or proceeding if ... [¶] ... [¶] (B) The person
seeking intervention claims an interest relating to the property or transaction that is the subject of that action
and that person is so situated that the disposition of the action may impair or impede the person's ability to
protect the interest, unless that person's interest is adequately represented by one or more of the existing
parties.”


3 Section 98.4, subdivisions (b) and (c) also allow the Labor Commissioner to represent the employee
“claimant” in the arbitration of her wage claim.


4 This omission is understandable. The determination process existed before 2017, and the Legislature made


no changes to that process in 2017 and 2019. (See Stats.2019, ch. 721, § 1; Stats.2017, ch. 460, § 2.)


And interim relief is not available in the Berman hearing process. (Compare § 98.7, subd. (b)(2) with §§
98–98.2).


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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239 Cal.App.4th 828
Court of Appeal, First District, Division 4, California.


Christine DIAMOND et al., Plaintiffs and Respondents,


v.


Serge RESHKO et al., Defendants and Appellants.


A139251
|


Filed August 20, 2015
|


As Modified September 17, 2015


Synopsis
Background: Taxi cab passenger brought action against taxi
driver, taxi company, and other motorist after she was injured
in vehicle collisions. After settlement was reached with taxi
defendants, a jury trial was held at which taxi defendants
agreed to appear and participate as a party defendant. The
Superior Court, San Francisco City & County, No. CGC–
11–511948, Peter J. Busch, J., decline to admit evidence of
the settlement agreement, and later entered judgment on jury
verdict for passenger, and other motorist appealed.


Holdings: The Court of Appeal, Ruvolo, P.J., held that:


[1] settlement agreement was admissible, and


[2] exclusion of settlement agreement was a miscarriage of
justice which required reversal.


Reversed.


Procedural Posture(s): On Appeal; Judgment.


West Headnotes (17)


[1] Appeal and Error Admission or exclusion
of evidence in general


A trial court's ruling on the admissibility of
evidence is generally reviewed for abuse of
discretion.


2 Cases that cite this headnote


[2] Appeal and Error Evidence and
Witnesses in General


Court of Appeal would review for abuse of
discretion trial court's evidentiary rulings, in taxi
cab passenger's personal injury action against
other motorist, which prevented jury from
knowing about taxi cab passenger's settlement
with taxi defendants.


3 Cases that cite this headnote


[3] Evidence Compromise or settlement


Evidence of a settlement agreement between a
plaintiff and one or more joint tortfeasors is not
admissible to prove the liability of the settling
tortfeasor. Cal. Evid. Code § 1152.


1 Cases that cite this headnote


[4] Witnesses Settlement agreements


Evidence of a plaintiff's settlement with one or
more defendants is admissible at trial to prove
witness bias and to prevent collusion. Cal. Evid.
Code § 1152.


1 Cases that cite this headnote


[5] Compromise, Settlement, and
Release Settlement with fewer than all
defendants; "Mary Carter" agreements


When a defendant is a party to a sliding scale
settlement, which is also called a “Mary Carter”
agreement, that agreement must be disclosed to
the jury if the settling defendant testifies at trial,
unless the court finds that the disclosure will
create a substantial danger of undue prejudice.
Cal. Civ. Proc. Code § 877.5(a)(2).


[6] Compromise, Settlement, and
Release Illegality


Witnesses Settlement agreements


A term in a settlement agreement requiring the
settling defendant to stay in the case during trial
is not per se improper, but the settling defendant's
position should be revealed to the court and jury
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to avoid committing a fraud on the court, and
to permit the trier of fact to properly weigh the
settling defendant's testimony.


1 Cases that cite this headnote


[7] Compromise, Settlement, and
Release Admissibility


Witnesses Settlement agreements


An agreement requiring a settling defendant
to participate as a party and/or witness at a
subsequent jury trial is presumptively admissible
evidence at that trial, as without this evidence,
the jury is prevented from fully assessing the
motivations of both the plaintiff and the settling
defendant, and from properly weighing the
credibility of their witnesses.


[8] Pretrial Procedure Motions in limine; 
 preclusion of evidence, argument, or reference


While trial judges ordinarily enjoy broad
discretion with respect to the admission and
exclusion of evidence in ruling on motions in
limine, a court's discretion is limited by the legal
principles applicable to the case.


[9] Pretrial Procedure Motions in limine; 
 preclusion of evidence, argument, or reference


Trial Admission of evidence in general


The scope of discretion with respect to the
admission and exclusion of evidence in ruling on
motions in limine always resides in the particular
law being applied, i.e., in the legal principles
governing the subject of the action.


[10] Courts Abuse of discretion in general


Action that transgresses the confines of the
applicable principles of law is outside the scope
of discretion, and such action is called an “abuse”
of discretion.


[11] Witnesses Interest of party to civil action
or proceeding in general


Settlement agreement between taxi cab
passenger and taxi defendants which required
defendants to appear and participate at trial was
admissible in passenger's personal injury action
against other motorist involved in accident;
jury was deprived of its right to determine
whether taxi defendants' evidence, arguments,
and concessions were substantively genuine, or
whether that its presentation was biased and it
had tactically joined forces with passenger for
reasons unrelated to the merits of passenger's
case.


[12] Appeal and Error Structural,
fundamental, or constitutional error


“Structural errors” as would require reversal
are structural defects in the constitution of the
trial mechanism affecting the framework within
which the trial proceeds, rather than simply an
error in the trial process itself.


[13] Appeal and Error Structural,
fundamental, or constitutional error


A structural error requires reversal without
regard to the strength of the evidence or other
circumstances.


[14] Appeal and Error Structural,
fundamental, or constitutional error


A structural error which would require reversal
is one that, by its very nature, implicates the
fundamental fairness of judicial proceedings.


[15] Appeal and Error Documentary evidence


Exclusion of settlement agreement between
taxi passenger and taxi cab defendants, which
required taxi defendants to appear and participate
at trial, from trial of passenger's remaining claims
against other motorist involved in accident was
not structural error; rather, Court of Appeal
would review error for a miscarriage of justice.
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[16] Appeal and Error Relation Between
Excluded Evidence and Final Outcome or
Result


A trial court's error in excluding evidence is
grounds for reversing a judgment only if the
party appealing demonstrates a miscarriage of
justice, that is, that a different result would have
been probable if the error had not occurred; a
miscarriage of justice should be declared only
when the court, after an examination of the entire
cause, including the evidence, is of the opinion
that it is reasonably probable that a result more
favorable to the appealing party would have been
reached in the absence of the error.


[17] Appeal and Error Opinions and
conclusions in general


Exclusion of settlement agreement between
taxi cab passenger and taxi defendants, which
required defendants to appear and participate
at trial, from passenger's personal injury action
against taxi defendants and other motorist
involved in accident was a miscarriage of justice
which required reversal; material conflicts in
the trial evidence bore directly on difficult
tasks of determining the primary cause of the
accident and the extent of passenger's damages,
jury was prevented from fully assessing the
credibility of the witnesses called by passenger
and taxi defendants and from evaluating the
tactical motivations underlying the presentations
and arguments advanced at trial.


See 6 Witkin & Epstein, Cal. Criminal Law (4th
ed. 2012) Reversible Error, § 8.


**440  Trial Court: San Francisco Superior Court, Trial
Judge: Hon. Peter J. Busch. (San Francisco City & County
Super. Ct. No. CGC–11–511948)
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Counsel for Appellants: Law Office of Michael F. Brown and
Michael F. Brown, Sedgwick LLP, Christina J. Imre, Douglas
J. Collodel, Michael M. Walsh.


Counsel for Respondents Amir Mansouri and Antonin
Mastalir: Gilbert, Kelly, **441  Crowley & Jennett LLP,
Timothy W. Kenna, Paul A. Bigley, Rebecca J. Smith


Counsel for Respondents Christine Diamond and Andrew
Diamond: Bartko, Zankel, Bunzel & Miller, Stephen T. Cox,
Simon R. Goodfellow


RUVOLO, P.J.


*830  I.


INTRODUCTION


Christine Diamond was injured while riding as a passenger
in a taxi that was involved in a collision with another
car. Diamond and her husband, Andrew (the Diamonds),
brought a negligence action against the drivers and owners
of each vehicle. The Diamonds settled their claims against
the taxi driver, Amir Mansouri, the owner of the cab,
Antonin Mastalir, and the Yellow Cab Collective (referred
to collectively in the singular as Yellow Cab). Pursuant
to a provision in the settlement agreement, Yellow Cab
agreed to appear and participate as a party defendant at the
Diamonds' jury trial. At the conclusion of the evidence the
jury found both drivers were negligent and attributed 60
percent responsibility to the driver of the other car, Serge
Reshko, and his mother, Valentina Reshko (the Reshkos).
The trial court *831  entered a judgment on the jury verdict
holding the Reshkos liable to the Diamonds for $406,698,
plus fees and costs.


On appeal, the Reshkos contend the trial court committed
structural error by excluding evidence of the pretrial
settlement between the Diamonds and Yellow Cab. We hold
that, while not structural error, the trial court abused its
discretion by excluding this relevant evidence and, under
the circumstances, the error was prejudicial. Therefore, the
judgment must be reversed.


II.


STATEMENT OF FACTS


A. Background



https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=Ic50a8c60476511e58212e4bbedac7c67&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k4393/View.html?docGuid=Ic50a8c60476511e58212e4bbedac7c67&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k4393/View.html?docGuid=Ic50a8c60476511e58212e4bbedac7c67&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k4393/View.html?docGuid=Ic50a8c60476511e58212e4bbedac7c67&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=Ic50a8c60476511e58212e4bbedac7c67&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k4378/View.html?docGuid=Ic50a8c60476511e58212e4bbedac7c67&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k4378/View.html?docGuid=Ic50a8c60476511e58212e4bbedac7c67&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289482337&pubNum=0155440&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289482337&pubNum=0155440&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0496823099&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0163455501&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322474601&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322474601&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0215288701&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0158754701&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0213509401&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0232467801&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0106807001&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0376378401&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0193784501&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Diamond v. Reshko, 239 Cal.App.4th 828 (2015)
191 Cal.Rptr.3d 438, 15 Cal. Daily Op. Serv. 9296, 2015 Daily Journal D.A.R. 9622


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


The accident that gave rise to this litigation occurred shortly
before 7:00 p.m. on January 4, 2011, at the intersection of
California and Cherry Streets in San Francisco. That segment
of California Street consists of four driving lanes, two facing
east and two west, with outside parking lanes on each side.
The intersection at California and Cherry is controlled by
traffic lights.


San Francisco Police Officer Mark Lantrip investigated the
accident and prepared a police report. When he arrived at the
scene, two vehicles were in the middle of the intersection, a
Yellow Cab taxi that had been broadsided and a Chevrolet
Caprice with front-end damage. The occupants of both
vehicles had been transported to San Francisco General
Hospital, where Lantrip went to interview them.


Christine Diamond, a passenger in the cab, made the
following statement: “I remember being in the cab and it was
making a U-turn. A motorcycle went by and the cab driver
hits his brakes. After that, the cab driver proceeded to make
a U-turn and I don't remember anything after that.” Amir
Mansouri, the cab driver, told Lantrip that he picked up his
fare on California Street in front of California Pacific Medical
Center (CPMC), and then waited at the intersection with
Cherry Street for the light regulating the cars on California
Street to turn yellow. Then, Mansouri reported, “I got situated
to make a U-turn. I started into the intersection to make a U-
turn and the light turned red. As I was making the U-turn, I
was making the U-turn [sic ] and the car hit me.”


Serge Reshko, the driver of the other car, left the hospital
before Lantrip arrived, **442  so Lantrip contacted him by
telephone the day after the accident. Reshko said he was
traveling in the inside (left) lane on California Street, heading
toward Cherry Street. As he approached the light, Reshko
reported, *832  “I saw the cab starting to make a U-turn in
front of me. I hit my brakes and skidded into the cab. I was
going about 35 miles per hour.”


Lantrip also made telephone contact with an eyewitness
to the accident, Joe Sweeney. Sweeney gave the following
statement: “I was the first car at the light on Cherry street
facing south.... I saw the cab in the far right lane [on California
Street] beginning to make a U-turn. Cab was halfway into
the turn and the Chevy broadsided it. I spoke to the driver
of the Chevy and he said to me ‘That was a stupid thing he
did, making the turn like that’ and I told him, ‘Well, you were
speeding.’ And he replied, ‘I was trying to make the light.’ ”


Lantrip issued a citation to Mansouri for making an improper
U-turn from an outside lane and also cited Reshko for
speeding. As part of his investigation, Lantrip made a
determination that the improper U-turn was the primary
collision factor in the accident, and the other vehicle that
was traveling too fast for conditions was an associated factor.
Lantrip concluded that the speed of the approaching vehicle
was not the primary factor because “[i]f the U-turn wasn't
made, the speeding vehicle probably would have made it
through the intersection without striking another vehicle. [¶]
And our opinion as traffic accident investigators, the cab
driver should have gone around the block instead of trying to
make an illegal U-turn in the middle of an intersection with
other vehicles present.”


B. The Lawsuit
In June 2011, the Diamonds filed this negligence action
against Yellow Cab and the Reshkos. A jury trial was
scheduled to begin on September 24, 2012. In their September
2012 mediation brief, the Diamonds took the position that
the extensive discovery conducted by the parties established
that the clear negligence of both drivers caused Christine
Diamond extensive injuries, and that insurance companies for
both sets of defendants had committed bad faith by rejecting
the Diamonds' demands to pay their respective policy limits.


When the case was called for trial on September 24, 2012,
Yellow Cab disclosed to the Reshkos and the trial court that
it had reached a settlement with the Diamonds. The trial
was continued, and, a few days later, Yellow Cab filed a
motion under section 877.6 of the Code of Civil Procedure
for a determination that the settlement with the Diamonds
was reached in good faith. Yellow Cab disclosed the material
terms of the agreement including that (1) the three Yellow
Cab defendants would jointly tender $350,000 to Christine
Diamond and $50,000 to Andrew Diamond; (2) the attorney
who represented Yellow Cab “agreed to remain an active
participant” at the Diamonds' jury trial; and (3) the Diamonds
agreed to provide a covenant not to execute and a release of
all claims against Yellow Cab.


*833  At a hearing on the motion for a good faith
determination, the Reshkos argued that they did not oppose a
good faith finding provided that there was a “recognition at
trial that there's been a settlement.” Ultimately, the court made
a good faith determination without deciding whether evidence
of the Diamond/Yellow Cab settlement was admissible at
trial. The court reasoned that ruling on the admissibility of
evidence was a trial court function, and it was “not going to
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tell the trial judge what to do.” A formal order determining
good faith settlement was entered on December 7, 2012.


**443  In March 2013, the Diamonds' jury trial began with
preliminary matters, including a motion in limine by the
Reshkos for an order that the jury be informed about the
Diamonds' settlement with Yellow Cab. They argued the
settlement was admissible to show bias or prejudice arising
out of the fact that Yellow Cab and the Diamonds now
were allied against the Reshkos. The Diamonds opposed the
motion, arguing that witness bias generally would not be
an issue, but conceded that it would be if the cab driver's
trial testimony about the accident conflicted with deposition
testimony he gave before the settlement was reached. Yellow
Cab joined the Diamonds in opposing the motion, arguing
its trial counsel had a legal right to participate fully at
trial. Yellow Cab's trial attorney assured the court that he
was “not going to be going overboard,” other than on the
issue of liability, claiming that his client had always felt the
accident was not its fault. The Reshkos countered that the
settlement affected the trial as to damages, not just liability.
They argued the settlement freed Yellow Cab from having to
dispute causation and damages, and would allow it to force
the Reshkos into a “bad guy” role while Yellow Cab curried
favor with the jury. This distorted role gave the Diamonds and
Yellow Cab traction for a joint theory that the Reshkos were
primarily liable for the accident.


The trial court decided to reserve ruling on the Reshkos'
motion, explaining: “We're making projections about how
things will play out and we are making projections about how
they will appear to the jury and I think it's more appropriate
to see how things actually unfold.”


C. Trial Evidence Regarding Liability
In addition to testimony about the police investigation of
the accident, the jury heard from four primary percipient
witnesses. Christine Diamond testified that shortly before the
accident occurred, she hailed a cab at the curb on California
Street outside CPMC, where she had been visiting her six-
week-old son, who had been born prematurely, and who was
in the hospital's newborn intensive care unit (NICU). She got
into the rear passenger seat of the cab, which was facing west,
and asked the driver to take her to her home in North Beach,
which was east of the hospital. Christine could not remember
*834  if she put on her seat belt, but testified that it was her


habit to wear one. The next thing she remembered was waking
up in an ambulance.


Amir Mansouri testified that after Christine told him where
she wanted to go, he decided to make a U-turn at the
intersection of California and Cherry. While still stopped at
the curb on California Street in front of CPMC, he checked
his mirrors to make sure the road was clear and, at that point,
he saw a Caprice approaching from “far away.” Looking
forward, Mansouri could see that the light at the intersection
with Cherry was green, so he activated his signal and drove
toward the intersection. He moved the cab completely into
the outside driving lane, and when he reached the intersection
the light turned yellow. He then pulled into the intersection
and “situated” himself to make a U-turn by “straddling” both
driving lanes and coming to a complete stop to wait for the
light to turn red. When the light turned red and the eastbound
California Street traffic stopped, Mansouri started to make
his U-turn. He saw the Caprice approaching in the inside
westbound lane on California Street, but he fully expected it
to stop at the light. Instead, the other driver ran the light and
broadsided his cab.


**444  Mansouri testified that he clearly remembered that
when he looked in his rearview mirror before he pulled


away from the curb, Christine was wearing her seat belt. 1


When faced with prior deposition testimony that he did not
remember if Christine put on her seat belt, Mansouri reiterated
that he did remember seeing her wear the seat belt, but also
acknowledged he could not be 100 percent sure. Under cross-
examination, Mansouri also admitted that he made the U-
turn from the outside, right-hand lane, but he insisted that his
turn was not illegal. Mansouri told the jury he went to court
to fight his citation and “won,” but he could not recall why
the ticket was dismissed. When asked whether he accepted
any responsibility for the accident that occurred, Mansouri
answered “No.”


Serge Reshko testified that he was driving westbound on the
inside lane of California Street along with the speed of traffic


as he approached the intersection at Cherry Street. 2  The light
was yellow, so he accelerated to about 35 or 40 miles per hour
in order to cross the intersection before the light turned red. To
his right, Reshko noticed Mansouri's cab, moving alongside
the curb in the parking lane at around five miles per hour with
its left turn signal on, and he assumed that it was going to
pull into the outside *835  driving lane next him. Instead,
the cab driver looped or arced the cab all the way into the
intersection and, without ever stopping, proceeded to make a
U-turn directly in front of where Reshko was attempting to
beat the yellow light. Reshko applied his brake, but hit the
cab at almost a perpendicular angle. Reshko admitted that
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he was speeding, apologized for his actions, and accepted
responsibility for his part in the accident.


Joe Sweeney testified that he was in his car at the intersection
of Cherry and California when the accident occurred. His
car was on Cherry Street facing south stopped at a red light,
but he was looking to his left in anticipation of making a
turn onto California Street. He noticed the cab at the curb in
front of CPMC. He also saw when the cab driver “pulled out
and started doing sort of a slow U-turn,” and then an “older
car came just screaming into the intersection and T-boned”
the taxi. Sweeney could not see the signals controlling the
traffic on California Street, but he testified that he believed
Reshko ran a red light because his own light was red when
the cab started his turn and it was green at the time of impact.
Sweeney also opined that Reshko was driving at a “rate of
speed that makes you scared,” probably 45 to 50 miles per
hour. From Sweeney's perspective, the cab driver made a
“really stupid move,” but he was moving slowly, unlike the
other driver who was speeding.


Sweeney testified that he pulled over after the accident to
see if he could help and found himself talking with Reshko.
According to Sweeney, Reshko essentially admitted that he
ran a red light because he was late for a date. Sweeney testified
that Reshko was “blithely unaware of what he had done.” The
Reshkos' trial counsel asked why Sweeney did not tell Officer
Lantrip that Reshko admitted running a red light. Sweeney
replied that the police **445  report was true as far as it went,
but the officer was busy dealing with too many issues and his
report was not complete.


The parties presented conflicting testimony regarding the
primary cause of the accident. Jon Landerville, Yellow
Cab's accident reconstruction expert, was called as a


witness by Yellow Cab during the Diamonds' case-in-chief. 3


Landerville's opinions included the following: (1) Reshko
was speeding at a rate of 50 to 55 miles per hour; (2) when
Mansouri made the decision to do a U-turn, Reshko was
two blocks behind him, too far back for Mansouri to judge
Reshko's speed, which is why Mansouri did not perceive him
as a threat; and (3) if Reshko had not been speeding, the
accident would not have *836  happened. Landerville also
testified that the use of a seat belt would not have affected
the nature or severity of Christine's injuries and, in any event,
there were indications that she probably was wearing it when
the collision occurred.


Brian Doherty, the Reshkos' accident reconstruction expert,
testified during their case-in-chief to the following opinions:
(1) Reshko was driving at approximately 45 miles per hour
when he started to apply his brakes but was unable to stop
before striking the left side of the taxi; (2) the primary cause
of the accident was the illegal U-turn of the cab, which was
made from the right lane of California Street; (3) Christine
suffered a “far side lateral impact,” meaning that the cab was
struck on the opposite side of the vehicle from where she was
sitting; and (4) the far side impact combined with the fact that
Christine was not wearing a seat belt caused her to be thrown
across the interior of the cab, which would not have happened
if she had been wearing a seat belt. According to Doherty,
Mansouri was the primary cause of the accident because he
crossed two lanes of traffic to make an illegal U-turn and
failed to check for traffic immediately before making the turn.
Doherty also testified that the evidence regarding the location
and nature of Christine's injuries supported his conclusion that
she was not wearing her seat belt.


D. Christine Diamond's Injuries
Christine testified that her first clear memory after getting
into the taxi was of being in the ambulance, strapped on her
back and feeling very disoriented. She felt “a lot of pain”
between her shoulder blades and spine. When she arrived at
the hospital, emergency room staff gave her pain medication
and took X-rays and a CT scan, which showed that Christine
suffered a “left T1 transverse process rib fracture.” She had
cuts and bruises, and a piece of glass had to be removed
from her leg. At the emergency room, Andrew Diamond took
photographs of his wife's injuries that were later admitted into
evidence at the jury trial.


The emergency room doctor offered to admit Christine,
but she elected to go home because her breasts were very
engorged and painful from the milk she had been unable
to pump, and even if she had stayed in the hospital, the
only treatment recommendation was rest and pain medication.
During the following week, Christine was confined to her
bed, unable to visit with her infant son, and spent most of
the time lying on her back because it was too painful to sit
up. She testified that the pain in her back and thoracic area
was so bad that it interfered with her sleep even though she
was taking oxycodone *837  and Percocet **446  . She
also suffered from headaches, light sensitivity and dizziness.
However, Christine testified that the accident did not cause


her to experience any neck pain. 4
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On January 12, 2011, Christine sought treatment from Dr.
Kenneth Light, an orthopedic surgeon. Light concluded that in
addition to the traverse process and rib fracture, Christine also
had a compression of the T3 vertebra. His initial diagnosis
was that the injuries would heal with time and physical
therapy and, in the meantime, Christine's pain could be
controlled with medication.


On January 24, 2011, Christine sought treatment from Dr.
Dean Chou, a neurosurgeon and professor of neurosurgery
at the University of California San Francisco (UCSF) Spine
Center. During that visit, Christine reported minimal neck
pain but continuous upper back pain which she described
at the time as “six out of ten sharp, aching, and exhausting
discomfort.” During a physical exam, Christine exhibited a
limited range of motion with regard to the movement of
her head, and tender shoulder muscles. The left rib fracture
evident on the emergency room X-rays was indicative of
a forceful impact. Dr. Chou concluded Christine's injuries
would heal with time and, in the meantime, he prescribed
home childcare for her infant son, who had been released from
the NICU.


Dr. Light and Dr. Chou continued to monitor Christine's
progress, but her back pain persisted. At trial, both doctors
opined that Christine had a secondary condition associated
with the accident. Dr. Light diagnosed Christine with
posttraumatic arthritis, an inflammatory condition caused by
physical stress to the joint of the spine. Light testified that
this type of joint damage is permanent, often causes chronic
pain, and that the symptoms gradually worsen with age. Dr.
Chou testified that Christine most likely has a “myofascial
injury” secondary to the accident. This condition occurs when
the muscles, nerves and “fascia” area have been so stretched
and inflamed that, although the “actual trauma is no longer
happening, ... the patient still has severe, severe pain from this
inflammatory process.” Chou opined that because Christine's
myofascial injury had persisted beyond two years it was
probably chronic.


The Diamonds also elicited testimony from Christine's
psychiatrist, Dr. Marc Jacobs. Jacobs testified that Christine
first came to see him in April 2011, and that she should
have come to him earlier but it was too painful for her to
get around. Jacobs diagnosed Christine with “Post-Traumatic
Stress *838  Disorder” (PTSD) caused by two closely timed
traumatic events, the premature birth of her son and the
automobile accident; these two events reinforced each other,
causing a tremendous amount of anxiety. Dr. Jacobs testified


that Christine was still suffering from PTSD at the time of
trial, although she had been doing better. He also anticipated
she would require future treatment because she was pregnant
again, and the trial was causing her to relive the accident.


The Diamonds' expert economist testified that Christine's
lost income, which included some projected future loss, was
$184,302.22. After the accident, Christine had six weeks of
maternity leave from her job at a financial services company
where she helped clients administer their employee benefit
plans. However, she did not feel well enough to work until
August 2011. Initially, she assumed a 20 percent **447  part-
time schedule, and subsequently increased her hours over
time, finally returning to a full-time schedule in September
2012.


The Reshkos presented expert medical testimony from two
doctors. Dr. Jeffrey Meter, an orthopedic surgeon, reviewed
Christine's medical records and examined her in March 2012.
At trial, Dr. Meter agreed with the preliminary diagnosis
of both Dr. Light and Dr. Chou that the type of injuries
that Christine suffered during the accident should have
healed with time. However, Dr. Meter opined that the
rib and spine fractures did actually heal without causing
permanent damage. He diagnosed Christine with preexisting
thoracic degenerative disc disease and preexisting cervical
degenerative disc disease. Meter testified that his diagnosis
was consistent with Christine's X-rays and imaging exams,
which showed that at the time the accident occurred Christine
already had “fairly significant arthritis in her neck and in her
upper back ... for somebody of her age.” These conditions
were also consistent with Christine's report that prior to the
accident she had sought treatment with a chiropractor in 2003
and in 2010. Meter attributed Christine's ongoing pain to the
degenerative changes caused by her preexisting arthritis along
with being a new mother and having to lift and carry her baby.


The second expert, Dr. Mark Strassberg, is a neurologist
and psychiatrist who conducted a psychiatric examination
of Christine in August 2012. Dr. Strassberg testified that
many events in Christine's life caused her anxiety, but the
accident could not have caused her to suffer from PTSD
because Christine could not remember anything about the
accident. According to Strassberg, “PTSD is an anxiety
disorder ... specifically based around irrational fears reflective
of recurrent memories of the event. If you can't remember the
event, then you can't develop the irrational fears.” Strassberg
testified that his own experience as well as the pertinent
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literature showed that a person who has amnesia about an
event cannot develop PTSD from that event.


*839  Eric Drabkin, a forensic economist employed by
the Reshkos to evaluate the Diamonds' economic losses
resulting from the accident, offered damages calculations that
were significantly lower than plaintiffs' figures. For example,
Drabkin identified five potential dates when Christine could
have returned to work and used those dates to calculate a
range of potential lost earnings of between $25,489.50 and
$106,140.


E. Closing Arguments
After the close of the evidence the Reshkos requested that
the trial court preclude Yellow Cab from addressing the
Diamonds' damages during closing arguments. They argued
that Yellow Cab and the Diamonds had been in collusion
throughout the trial and that permitting them to “team[ ]up”
against the Reshkos on damages issues would be prejudicial
and improper in light of the fact that Yellow Cab had already
settled out of the case and no longer had a “horse in this
race.” Yellow Cab and the Diamonds opposed the Reshkos'
request. Yellow Cab's trial counsel argued that his clients did
not want to participate in the trial and “pay the freight,” but
that was a term of the settlement, and they now had the right
to participate fully in the trial. The Yellow Cab attorney also
argued that he was very experienced in valuing these types of
cases, and that he was “nobody's puppet.” The Diamonds' trial
counsel chastised the Reshkos for complaining that people
were “ganging up” on them when they were the ones who
had wrongfully refused to settle **448  this case prior to
trial. Pointing out that the Reshkos were offered the “same
deal” as was offered to Yellow Cab, the Diamonds argued that
the Reshkos' insurance carrier made the wrong decision by
deciding to “roll the dice,” and that “[e]verybody knew this
was coming.”


The trial court denied the Reshkos' request to restrict the scope
of Yellow Cab's argument. The court observed that there was
a good faith determination and no evidence of collusion had
been presented at trial. Therefore, the court concluded that it
had no legal basis for restricting the judgment of Yellow Cab's
counsel regarding how he wanted to try this case.


During his closing argument, the Diamonds' trial counsel
argued that Mansouri's U-turn may have been technically
illegal but that it was reasonable under the circumstances, and
that the only reason Mansouri was negligent was that he failed
to take a second look behind him before completing the U-


turn. Plaintiffs' counsel characterized the cab driver's mistake
as understandable, pointing out that he did look earlier,
before starting the slow U-turn, and at that point Reshko
was far away. In other words, the Diamonds' counsel argued,
Mansouri did not anticipate Reshko's “reckless speed.”
Plaintiffs' counsel then attempted to highlight evidence
supporting his recommendations for each category of damage
allegedly *840  suffered by his clients which, when added
together, were in the range of $1 million and $1.2 million for
Christine, and around $200,000 for Andrew.


Yellow Cab's trial counsel argued that Mansouri was the “less
culpable” party and that Reshko was the “bad guy here.”
Counsel acknowledged that Mansouri violated the law by
making a U-turn from an outside lane, but he argued that the
turn was not a substantial factor in causing the accident, and
that his client used reasonable care under the circumstances.
Thus, Yellow Cab's trial counsel urged the jury to apportion
between 0 and 25 percent of the liability for the accident to
his client. Next, Yellow Cab's attorney acknowledged that
the Diamonds incurred significant medical bills and other
losses, and urged the jury to award all of their claimed past
economic damages, which were approximately $294,000.
Counsel stated that part of the future medical damages
claim was speculative, but he admitted that, “unfortunately,”
Christine did have a different spine as a result of the
accident, and he urged the jury to award $150,000 in future
economic damages. He recommended $150,000 for past
general damages, an additional $150,000.00 for future general
damages, and $50,000 to $75,000 for loss of consortium.
Thus, Yellow Cab argued that the evidence supported a total
damages award of approximately $800,000.


The Reshkos' trial counsel argued that Mansouri was the
primary cause of the accident, relying on the police report
and highlighting problems with Mansouri's trial testimony. He
also criticized the accident reconstruction analysis conducted
by Yellow Cab's expert and spent time reviewing the damages
evidence. Ultimately, the Reshkos’ counsel argued that the
negligence of both drivers were substantial factors in causing
the accident, the accident was a bad one, and the Diamonds
were entitled to compensation for their injuries. According
to the Reshkos, putting aside the speculative figures, the
Diamonds' damages totaled approximately $302,900.71.


The Diamonds' first point on rebuttal was that Officer Lantrip
had incomplete information which led him to the erroneous
conclusion that Mansouri was primarily responsible for the
accident. Plaintiffs' counsel then attempted to undermine
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**449  Reshkos' contention that the damages claims were
speculative. Finally, characterizing the Reshkos' damages
calculations as “laughable,” plaintiffs' counsel urged the jury
to compare them to the recommendations of Mr. Bigley, trial
counsel for Yellow Cab: “I mean, they are way under even
what Mr. Bigley said. I mean, it just--and, you know, Mr.
Bigley is no fool. He's not going to get up here and throw a
big number up there if he doesn't have to. He's going to put
the number up that he knows how to do this, he knows how
to estimate, how to set up damages estimations in arguments
like this. He's done it lots and lots of times.”


*841  F. The Jury Verdict
The jury completed a special verdict form pursuant to which
it found that Amir Mansouri and Serge Reshko were both
negligent and substantial factors causing harm to Christine
Diamond. They awarded economic damages in the amount
of $258,778, and $137,000 in future economic damages. For
noneconomic damages, the jury awarded $150,000 for past
damages, $150,000 for future damages, and $50,000 for loss
of consortium. Thus, the total damages award was $745,778.
Finally, the jury found that Christine was not negligent,
and apportioned responsibility for her harm 40 percent to
Mansouri and 60 percent to Reshko.


On April 19, 2013, the trial court entered judgment against


the Reshkos in the sum of $406,698, 5  together with costs and
interest. In a motion for new trial, the Reshkos argued that
Yellow Cab's participation as a party defendant deprived the
Reshkos of a fair trial. The trial court issued a tentative ruling
to deny the motion pursuant to previous rulings made during
the trial. At a hearing on the motion, the Reshkos requested
clarification regarding the court's reasoning. Denying the
request for clarification and the motion itself, the trial court
stated that it had already addressed the Reshkos' arguments
during the trial.


A July 2013 amended judgment holds the Reshkos liable
to the Diamonds for $406,698, together with costs and fees
totaling $31,698.48, plus interest.


III.


DISCUSSION


A. Standard of Review


[1] “A trial court's ruling on the admissibility of
evidence is generally reviewed for abuse of discretion.


[Citations.]” ( Zhou v. Unisource Worldwide (2007) 157


Cal.App.4th 1471, 1476, 69 Cal.Rptr.3d 273; see also 
*842  Austin B. v. Escondido Union School Dist. (2007) 149


Cal.App.4th 860, 885, 57 Cal.Rptr.3d 454[“[w]e review a
trial court's decision to admit or exclude evidence under the


abuse of discretion standard”]; Caira v. Offner (2005) 126
Cal.App.4th 12, 31-32, 24 Cal.Rptr.3d 233 [order **450
excluding evidence of a settlement agreement pursuant to
Evid.Code, § 1152 reviewed for an abuse of discretion].)


[2] The Diamonds contend this deferential standard applies
here, characterizing the trial court rulings which prevented
the jury from knowing about the Yellow Cab settlement
as “garden-variety” evidentiary rulings. In a separate


respondents' brief in support of the judgment, 6  Yellow Cab
agrees with the Diamonds that the standard of review is abuse
of discretion, and goes so far as to argue that admitting this
evidence would have been an abuse of discretion because it
would have unfairly prejudiced the Diamonds by conveying
a message to the jury that Yellow Cab was responsible for the
accident.


On the other hand, the Reshkos contend that, under the
circumstances presented, the trial court's rulings are subject to
de novo review because excluding evidence of the Diamonds'
pretrial settlement agreement with Yellow Cab deprived the
Reshkos of a fundamental right to a fair trial. They argue the
jury could not properly assess witness credibility, perceive
trial tactics or evaluate trial arguments without knowledge of
the fact that Yellow Cab switched sides before trial. In order
to properly do its job, the Reshkos argue, the jury needed to
know that Yellow Cab no longer had any “skin in the game.”


The heightened standard of review that the Reshkos seek
is not supported by the case authority upon which they


rely, People v. Waidla (2000) 22 Cal.4th 690, 741, 94


Cal.Rptr.2d 396, 996 P.2d 46 ( Waidla ). One issue in that
appeal from a death penalty judgment was whether the trial
court erred by excluding the appellant from participating in
some of the trial proceedings. Recognizing that a criminal
defendant has a constitutional right to be present at his own
trial, the Supreme Court applied a de novo standard of review


to that trial court order. ( Id. at p. 741, 94 Cal.Rptr.2d 396,
996 P.2d 46.) However, when reviewing evidentiary rulings
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from the same trial, the Supreme Court applied an abuse


of discretion standard of review. ( Id. at pp. 718, 723, 94


Cal.Rptr.2d 396, 996 P.2d 46.) Thus, Waidla confirms that
our standard of review in this case is abuse of discretion.


*843  B. Analysis
[3] The Diamonds and Yellow Cab contend this case is


governed by Evidence Code section 1152, which provides in
relevant part: “Evidence that a person has, in compromise ...,
furnished or offered or promised to furnish money or any
other thing ... to another who has sustained ... loss or
damage ... is inadmissible to prove his or her liability for the
loss or damage or any part of it.” (Id., subd. (a).) This statute
codifies the rule that evidence of a settlement agreement
between a plaintiff and one or more joint tortfeasors is not
admissible to prove the liability of the settling tortfeasor.


( Granville v. Parsons (1968) 259 Cal.App.2d 298, 303,


66 Cal.Rptr. 149; see Brown v. Pacific E.R. Co. (1947) 79


Cal.App.2d 613, 619, 180 P.2d 424; Albrecht v. Broughton
(1970) 6 Cal.App.3d 173, 178, 85 Cal.Rptr. 659.) This rule
does not resolve **451  the present appeal because the
Reshkos did not seek to offer evidence of the settlement
agreement as proof of Yellow Cab's liability.


[4] As the Reshkos argued in the trial court, evidence
of a plaintiff's settlement with one or more defendants is
admissible at trial to prove witness bias and to prevent


collusion. ( Granville v. Parsons, supra, 259 Cal.App.2d
at pp. 303-304, 66 Cal.Rptr. 149; Shepherd v. Walley (1972)
28 Cal.App.3d 1079, 1083, 105 Cal.Rptr. 387; see also CACI
No. 217 [instructing jury that evidence of a settlement may
not be considered “to determine responsibility for any harm,”
but may only be considered to decide whether witness who
has settled is “biased or prejudiced” or whether his testimony
is “believable”]; CACI No. 5003 [in deciding whether to
believe a witness's testimony, the jury may consider whether
he showed “any bias or prejudice” or if he has “a personal
relationship with any of the parties involved in the case” or
“a personal stake in how the case is decided”].)


[5] In fact, when a defendant is a party to a sliding scale
settlement, which is also called a “Mary Carter” agreement,
that agreement must be disclosed to the jury if the settling
defendant testifies at trial, unless the court finds that the
disclosure will create a substantial danger of undue prejudice.
(Code Civ. Proc., § 877.5, subd. (a)(2); Alcala Co. v. Superior


Court (1996) 49 Cal.App.4th 1308, 1316, 57 Cal.Rptr.2d 349


(Alcala ); Moreno v. Sayre (1984) 162 Cal.App.3d 116,


125, 208 Cal.Rptr. 444.) 7


*844  The Diamond/Yellow Cab settlement was not a sliding
scale agreement, although the specific term of the settlement
which is at issue in this appeal also appears in the standard
sliding scale agreement--that is, the term requiring the settling
defendants to participate as parties at the plaintiffs' jury
trial. In this context, the justification for allowing a settling
defendant to participate at trial is to prevent the nonsettling
defendants from making an “empty chair” argument by
ascribing “fault to an actor who is not present to defend


himself.” ( Everman, supra, 8 Cal.App.4th at p. 470, 10
Cal.Rptr.2d 176.)


[6] Pertinent authority establishes that a term in a settlement
agreement requiring the settling defendant to stay in the case
during trial is not per se improper, but the settling defendant's
position should be revealed to the court and jury to avoid
committing a fraud on the court, and to permit the trier of
fact to properly weigh the settling defendant's testimony.


( Pellett v. Sonotone Corp. (1945) 26 Cal.2d 705, 713, 160


P.2d 783 ( Pellett ); Everman, supra, 8 Cal.App.4th at
p. 473, 10 Cal.Rptr.2d 176.)


Pellett, supra, 26 Cal.2d 705, 160 P.2d 783, was an appeal
from a judgment of nonsuit in favor of several defendants
in a personal injury action arising out of the negligent
manufacture of a hearing aid. The issue before the court was
whether the plaintiff's pretrial settlement with one defendant
constituted a release which, under the law at that time, would


have constituted a release of all joint tortfeasors. ( Id. at
p. 710, 160 P.2d 783.) Although that issue is not relevant


here, the Pellett **452  court also withheld its approval
of a provision in the settlement which required the settling
defendant to appear as a party at trial and to defend the lawsuit
without disclosing the settlement to the court or parties. As
the court explained, “While the trial court did not find, and
we cannot hold as a matter of law, that there was any fraud or
collusion in this case, such an agreement might lead to a fraud
upon the court by concealing the position of a party who is an


important witness in the action.” ( Id. at p. 713, 160 P.2d


783.) Ultimately, the Pellett court elected not to decide
whether the settlement term was invalid because (1) the
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parties had not raised the issue on appeal, and (2) the record
established that, notwithstanding the requirement of secrecy,
the agreement had been disclosed. Therefore, “the court or
jury could weigh the testimony of [the settling defendant] in
the light of the knowledge that, since the agreement provided
that a judgment could not be enforced against him, he was not


a witness who was adverse to the plaintiff.” ( Ibid.)


In Everman, supra, 8 Cal.App.4th at p. 468, 10 Cal.Rptr.2d
176, the plaintiff was seriously injured when a postal service
jeep he was driving was struck by a pickup truck. The pickup
truck driver claimed he was distracted by an oncoming trash
truck that crossed over the center line a short distance ahead
of where the accident occurred while attempting to make
a right turn. The plaintiff sued the pickup truck driver and
his employer, the trash truck driver and his employer, and
the *845  city for designing and maintaining a dangerous


road. ( Id. at p. 469, 10 Cal.Rptr.2d 176.) Prior to trial, the
plaintiff entered into a proposed settlement with the pickup
truck driver defendants, which was conditioned on securing


a good faith determination. ( Id at p. 470, 10 Cal.Rptr.2d
176.) The trial court denied a motion for a good faith
determination, finding that a term in the agreement requiring
the pickup truck driver to participate and be represented at
trial was collusive “ ‘in the sense that it is not above board
when you have a person who is insulated from further liability,
who is fully settled, sitting in a case, in a sense taking a


position on behalf of the plaintiff.’ ” ( Ibid.)


The Everman court reviewed the trial court order pursuant


to a petition for writ of mandate. ( Everman, supra, 8
Cal.App.4th at p. 469, 10 Cal.Rptr.2d 176.) The nonsettling
defendants argued the settlement was inherently collusive and
deceitful because the jury would likely not be advised about
the agreement, and thus would not know the truck driver
defendant's “true status as a defendant facing no monetary


liability.” ( Id. at p. 471, 10 Cal.Rptr.2d 176.)


Applying Pellett, the Everman court concluded that a
settlement agreement which is “otherwise within the good
faith ‘ball park’ ... is not subject to disapproval solely because
it provides for continuing participation in the trial of the
lawsuit by a settling defendant” but, “[a]s a general rule,
the possible bias of such a participating defendant should be
disclosed to the jury...” in order to avoid committing a fraud


on the court. ( Everman, supra, 8 Cal.App.4th at p. 473,


10 Cal.Rptr.2d 176.) In the case before the Everman court,
the settling defendants had already agreed to disclose the
agreement and therefore, the trial court abused its discretion
by denying the motion for good faith settlement solely
because the agreement contained a term requiring the settling


defendant to continue to participate in the trial. ( Ibid.)


[7] Pellett and Everman establish that an agreement
requiring a settling defendant to participate as a party and/or
witness at a subsequent jury trial is presumptively admissible
evidence at that trial. **453  Without this evidence, the jury
is prevented from fully assessing the motivations of both
the plaintiff and the settling defendant, and from properly


weighing the credibility of their witnesses. ( Pellett,


supra, 26 Cal.2d at p. 713, 160 P.2d 783; Everman,
supra, 8 Cal.App.4th at pp. 471–473, 10 Cal.Rptr.2d 176;
Bobrow/Thomas & Associates v. Superior Court (1996)
50 Cal.App.4th 1654, 1663, fn. 5, 58 Cal.Rptr.2d 626
[recognizing that a trial court may introduce evidence of
settlement agreement to help explain why the plaintiff
no longer blames the settling defendant for its injury];


Zelayeta v. Pacific Greyhound Lines, Inc. (1951) 104
Cal.App.2d 716, 729, 232 P.2d 572 [evidence that trial
witnesses settled their own claims against defendant was
admissible to show bias].)


Neither set of respondents provides this court with a


substantive response to Pellett or Everman. Instead,


Yellow Cab contends that Pellett is not good *846  law
because it was overruled by Leung v. Verdugo Hills Hospital
(2012) 55 Cal.4th 291, 302, footnote 1, 145 Cal.Rptr.3d
553, 282 P.3d 1250 (Leung ). In Leung, the Supreme Court
disapproved the “common law release rule,” and partially


overruled prior decisions, including Pellett, to the extent


they applied that rule. (Id. at p. 302.) The part of Pellett
upon which we rely has nothing to do with the common
law release rule and remains good law. For their part, the
Diamonds contend that even if evidence of the settlement
agreement was potentially admissible, the Reshkos cannot
establish that the trial court abused its discretion because
the record shows that the court “assessed and reassessed
its decision not to inform the jury of the settlement three
times.” (Original italics.)
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[8]  [9]  [10] “While trial judges ordinarily enjoy broad
discretion with respect to the admission and exclusion of
evidence in ruling on motions in limine [citation], a court's
discretion is limited by the legal principles applicable to
the case. [Citation.] ‘ “The scope of discretion always
resides in the particular law being applied, i.e., in the ‘legal
principles governing the subject of [the] action....’ Action that
transgresses the confines of the applicable principles of law
is outside the scope of discretion and we call such action an


‘abuse’ of discretion.” ’ [Citation.]” ( Katiuzhinsky v. Perry
(2007) 152 Cal.App.4th 1288, 1294, 62 Cal.Rptr.3d 309.)


[11] In the present case, although the trial court refused
to inform the jury about the settlement agreement at least
three times, the record does not convey precisely why the
court made these rulings. As best as we can determine
from this unclear record, the court concluded that the good
faith settlement determination precluded it from admitting
evidence of the settlement unless some other evidence of
bias or collusion was uncovered during the trial. This ruling
transgressed the confines of the applicable legal principles in
at least three ways.


First, the good faith settlement determination did not limit the
trial court's authority to admit evidence of that settlement at
trial. To the contrary, as the superior court judge who made the
good faith settlement determination in this case recognized,
the decision whether to admit evidence of the settlement was
for the trial court to make. (Alcala, supra, 49 Cal.App.4th at
pp. 1317–1319, 57 Cal.Rptr.2d 349.) Alcala was a mandate
proceeding challenging a good faith determination of a sliding
scale settlement agreement. The Alcala court not only denied
the writ, it also denied a request to direct the lower court to
amend its order containing the good faith determination to
explicitly require the disclosure of the settlement agreement
and all of its terms at the trial **454  because, as the appellate
court explained, “[t]hat is a matter for the trial court to decide
through in limine motions and evidentiary rulings.” (Id. at p.
1318, fn. 7, 57 Cal.Rptr.2d 349, italics omitted.)


*847  Second, a good faith determination of a settlement
agreement which contains a term requiring continued
participation by a settling defendant is premised on a
presumption that the jury will be made aware of the settlement
in some way. As discussed above, the very reason a term in
a settlement agreement which requires ongoing participation
by the settling defendant is not per se collusive is because
evidence of that settlement can and should be disclosed to the


jury at trial. ( Everman, supra, 8 Cal.App.4th at p. 468, 10


Cal.Rptr.2d 176.) 8


Alcala, supra, 49 Cal.App.4th 1308, 57 Cal.Rptr.2d 349
makes this same point in the context of a review of a sliding
scale agreement. The nonsettling defendants in that case
argued that a term in the agreement requiring the continued
participation of the settling defendants was collusive because
of the unique way the parties had structured the settlement
and calculated the settling defendants' liability. Rejecting
this contention, the Alcala court reasoned that although the
settlement created a “complicated” relationship among the
various parties, it was not beyond the jury's understanding
and “[w]ith proper disclosure by the court of the terms of
the settlement agreement and the relationship of the parties,
the jury may be made aware of the realignment of the
interests of the parties and the potential bias on the part of the
settling defendants and their witnesses.” (Id. at p. 1317, 57
Cal.Rptr.2d 349.)


Third, the trial court appears to have based its rulings on the
Diamonds' and Yellow Cab's shared misperception about the
relevance of settlement agreement evidence when a settling
defendant appears and fully participates at trial. This evidence
is not relevant simply to explain a bias that has otherwise
been brought to the attention of the jury. Rather, the evidence
is independently relevant because disclosing the realignment
of the interests of all of the parties who appear at trial
prevents collusion, and assists the jury in making reasoned
determinations regarding liability and damages by facilitating
informed evaluations of trial tactics, the credibility of the
parties and their respective counsel, and, ultimately, the
substantive trial evidence.


Therefore, we conclude it was an abuse of discretion for the
trial court to exclude evidence of the Diamond/Yellow Cab
settlement, including the clause in the agreement that required
Yellow Cab to attend and participate in the trial. In answer to
Yellow Cab's assertion that the Diamonds would have been
prejudiced by the *848  admission of settlement evidence,
nothing in this record suggests any reason why this concern
could not have been deftly avoided through the use of a


limiting instruction. (See Shade Foods, Inc. v. Innovative
Products Sales & Marketing, Inc. (2000) 78 Cal.App.4th 847,
915, 93 Cal.Rptr.2d 364; CACI No. 217 **455  [Evidence of
Settlement]; CACI No. 5003 [Witnesses].)



https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If34ae7a6269411dcaba8d9d29eb57eff&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e1f637f80c974b66bd6e80b873f0678b&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012592171&pubNum=0007047&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012592171&pubNum=0007047&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996226394&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996226394&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996226394&pubNum=0004041&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996226394&pubNum=0004041&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996226394&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996226394&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I96e75948fabc11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e1f637f80c974b66bd6e80b873f0678b&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992134087&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992134087&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996226394&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996226394&pubNum=0004041&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996226394&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996226394&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Icc689c7cfab611d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=e1f637f80c974b66bd6e80b873f0678b&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000063206&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000063206&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000063206&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0295730098&pubNum=0164298&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0328808536&pubNum=0164298&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Diamond v. Reshko, 239 Cal.App.4th 828 (2015)
191 Cal.Rptr.3d 438, 15 Cal. Daily Op. Serv. 9296, 2015 Daily Journal D.A.R. 9622


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


Furthermore, the trial court's initial erroneous assessment of
the settlement evidence led to two subsequent and additional
errors. After waiting to see how the proceedings would
unfold, the trial court overlooked later presented evidence of
witness bias. During his deposition, Mansouri testified that
he did not remember whether Christine had her seat belt on,
but at trial he testified that he looked in his rearview mirror
before pulling away from the curb and saw that Christine
was wearing her seat belt. While the testimonial discrepancy
itself was revealed, the jury was deprived of evidence which
could have supported a conclusion that Mansouri was biased
in favor of the plaintiffs now that he had settled his case with
the Diamonds. Indeed, when the matter of the settlement's
admissibility was argued to the court at the start of the trial,
counsel for the Diamonds essentially conceded the fact of the
settlement with Yellow Cab would be relevant in the event
Mansouri's trial testimony materially departed from his earlier
deposition testimony.


Finally, by the time Yellow Cab presented closing argument
on the damages issue, its bias in favor of the Diamonds and
against the Reshkos was indisputable. Yellow Cab helped
the Diamonds make their case against the Reshkos by
characterizing Serge Reshko as “the bad guy.” It went further
by disavowing explicitly the contributory negligence defense,
even temporally allying its own liability expert witness with
the Diamonds' during the latters' case-in-chief. Yellow Cab's
counsel then conceded during his closing argument virtually
all of the Diamonds' claimed damages, and proposed an
evaluation of those damages that the Diamonds subsequently
approved while vouching for the credibility of Yellow Cab's
attorney.


Yellow Cab contends that their litigation strategy and
damages evaluation had always conflicted with the Reshkos'
approach, and they insist that they had a legal right to
present their version of this case to the jury. This contention
is unsupported by a citation to authority and ultimately is
beside the point. The bias inherent in a settling defendant's
realignment with the plaintiff's interest may or may not affect
the conduct of the plaintiff or settling defendant at trial, but
that is a question for the jury to decide. Because the settlement
agreement was kept secret, the jury in this case was deprived
of its right to determine whether Yellow Cab's evidence,
arguments, and concessions were substantively genuine, or
whether that its presentation was biased and it had tactically
joined forces with the Diamonds for reasons unrelated to the
merits of the Diamonds' case.


*849  C. Prejudice
[12]  [13]  [14] The Reshkos argue that the erroneous trial


court rulings amounted to a “structural error,” requiring per
se reversal of the judgment. Structural errors are “ ‘structural
defect[s] in the constitution of the trial mechanism ... affecting
the framework within which the trial proceeds, rather than


simply an error in the trial process itself....’ ” ( In re Angela
C. (2002) 99 Cal.App.4th 389, 394, 120 Cal.Rptr.2d 922.)
“A structural error requires reversal without regard to the
strength of the evidence or other circumstances. [Citation.]
[¶] The United States Supreme Court has found structural
errors, however, only in a very limited class of cases: the
total deprivation of the right to counsel at trial [citation], a
biased judge [citation], unlawful exclusion of members of the
defendant's race from a grand jury [citation], denial of the
right to self-representation at trial [citation], denial of the right
to a public trial **456  [citation], and erroneous reasonable-


doubt instruction to jury [citation]. [Citation.]” ( Id. at
pp. 394-395, 120 Cal.Rptr.2d 922.) In other words, a
structural error is one that, by its very nature “implicates the


fundamental fairness of judicial proceedings.” ( Id. at p.
395, 120 Cal.Rptr.2d 922.)


[15]  [16] Excluding evidence of the Diamond/Yellow Cab
settlement in a civil trial was not structural error. Instead,
a “trial court's error in excluding evidence is grounds for
reversing a judgment only if the party appealing demonstrates
a ‘miscarriage of justice’--that is, that a different result
would have been probable if the error had not occurred.


[Citations.]” ( Zhou v. Unisource Worldwide, supra, 157
Cal.App.4th at p. 1480, 69 Cal.Rptr.3d 273.) “ ‘ “[A]
‘miscarriage of justice’ should be declared only when the
court, ‘after an examination of the entire cause, including
the evidence,’ is of the ‘opinion’ that it is reasonably
probable that a result more favorable to the appealing party
would have been reached in the absence of the error.”


’ [Citation.]” ( Pool v. City of Oakland (1986) 42 Cal.3d
1051, 1069, 232 Cal.Rptr. 528, 728 P.2d 1163.)


[17] On appeal, both sets of respondents contend that the
Reshkos cannot meet this high standard of prejudice. The
Diamonds argue “there is no evidence in the record that the
evidence that came in at trial would have been any different
if the trial court judge had told the jury about the settlement.”
The flaw in this theory is that the settlement agreement itself
is the material evidence that was improperly excluded from
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this trial. Yellow Cab argues there is nothing in the trial record
to indicate that the fact of the settlement actually impacted
any witness testimony. First, as discussed above, Mansouri's
testimony about whether Christine wore her seat belt strongly
suggests that the settlement agreement directly impacted his
testimony. Second, in assessing prejudice, the question is not
simply whether the settlement affected the witness testimony
but more fundamentally whether knowledge of the settlement
agreement would have affected the jury's assessment of the
conflicting evidence that was actually produced at this trial.


*850  Because it was prevented from learning that the
Diamonds had already settled their case against Yellow Cab,
the jury was denied the opportunity to consider the effect of
that settlement on the trial strategies the parties employed in
their respective efforts to influence the jury's resolution of
the material conflicts in the trial evidence. Many of those
conflicts, which we highlighted in our factual summary of
this case, bore directly on the jury's most difficult tasks
of determining the primary cause of the accident and the
extent of Christine's damages. In our opinion, it is reasonably
probable that the jury's resolution of conflicting evidence
pertaining to at least some of the material disputed issues
would have been more favorable to the Reshkos if the jury
had been made aware of the fact that the Diamonds settled
their case against Yellow Cab prior to trial.


Indeed, this case serves as a virtual textbook illustration


as to why Pellett and Everman hold that evidence
of a pretrial settlement between the plaintiff and one
or more defendants who participate fully in the ultimate
trial is relevant and ordinarily should be disclosed to the


jury. ( Pellett, supra, 26 Cal.2d at p. 713, 160 P.2d


783; Everman, supra, 8 Cal.App.4th at pp. 471-473,
10 Cal.Rptr.2d 176.) Without that evidence, the jury was
prevented from fully assessing the credibility of the witnesses
called by the Diamonds and Yellow Cab, and from evaluating
the tactical motivations underlying the presentations and
arguments that the Diamonds and Yellow Cab advanced at
trial. On this record, the errors could well have affected the
outcome **457  of the trial. Therefore, not only was it an
abuse of discretion to exclude evidence of the Diamond/
Yellow Cab settlement, but it was prejudicial to the Reshkos,
requiring a reversal of the judgment entered following the
jury's verdict.


IV.


DISPOSITION


The judgment is reversed. Costs on appeal are awarded to the
Reshkos against all respondents.


We concur:


REARDON, J.


STREETER, J.


All Citations


239 Cal.App.4th 828, 191 Cal.Rptr.3d 438, 15 Cal. Daily Op.
Serv. 9296, 2015 Daily Journal D.A.R. 9622


Footnotes


1 Mansouri testified: “You know, she tell me where to go and it was--at the same time I was doing my way
bill, looking in the mirror and she told me where she is going and I remember highly that she had the seat
belt on, yeah.”


2 Reshko was 19 years old and had been driving for less than a year when the accident occurred. These and
other facts were used to support the Diamonds' claim against Valentina Reshko for negligent entrustment.
The jury rejected that claim and it is not an issue on appeal.
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3 The record provides no explanation as to how it came to be that Yellow Cab's liability expert witness was
allowed to be called as a witness out of order and during the Diamonds' case.


4 In years prior to the accident, Christine had suffered from neck pain and sought treatment from a chiropractor.


5 The $406,698 figure represents the sum of (1) $210,000, which is 60 percent of $350,000, the total award of
noneconomic damages; and (2) $196,698, which is the balance of the total economic damages award after
deducting a credit for the portion of the Yellow Cab settlement that was paid to compensate the Diamonds for
economic damages. To determine what portion of the $350,000 Yellow Cab settlement was attributable to
the Diamonds' economic damages, the court applied the following formula: First, it determined that the total
economic damages award constituted 56.88 percent of the total damages award. Second, it determined that
56.88 percent of the Yellow Cab settlement constituted $199,080. Third, it deducted $199,080 from the total
economic damages award of $395,778, which left a balance of $196,698. No challenge to these calculations
is made on appeal.


6 “Anyone who was a party below, whose interest is adverse to or would be affected by reversal or
modification of the appealed judgment, may file a respondent's brief, even if not named in the judgment.
[Citations.]” (Eisenberg et al., Cal. Practice Guide, Civil Appeals and Writs (The Rutter Group 2014), ¶
9:195.1, p. 9-55.) Yellow Cab has an interest in this litigation resulting from its contractual obligation under


the settlement agreement to participate in the Diamonds' trial. ( Everman v. Superior Court (1992) 8


Cal.App.4th 466, 472, 10 Cal.Rptr.2d 176 ( Everman ).) That interest would be adversely affected by a
reversal of the judgment.


7 “The typical ‘Mary Carter’ agreement is secret, calls for the settling defendant to participate in the trial on the
plaintiff's behalf, and provides for a settling defendant to be credited for amounts the plaintiff recovers from
nonsettling defendants. [Citation.] Its collusive nature and potential for fraud have been well documented and
recognized. [Citation.] The interests of the parties are clearly realigned in a manner not apparent to the trier
of fact.” (Alcala, supra, 49 Cal.App.4th at p. 1316, 57 Cal.Rptr.2d 349.)


8 “ ‘ “Collusion has been variously defined as (1) ‘a deceitful agreement or compact between two or more
persons, for the one party to bring an action against the other for some evil purpose, as to defraud a
third party of his right’; (2) ‘a secret arrangement between two or more persons, whose interests are
apparently conflicting, to make use of the forms and proceedings of law in order to defraud a third person,
or to obtain that which justice would not give them, by deceiving a court or its officers’; and (3) ‘a secret
combination, conspiracy, or concert of action between two or more persons for fraudulent or deceitful


purposes.’ [Citation.]” [Citation.]’ [Citation.]” ( Andrade v. Jennings (1997) 54 Cal.App.4th 307, 327, 62
Cal.Rptr.2d 787.)


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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140 Cal.App. 103
District Court of Appeal, Second
District, Division 2, California.


DURAN


v.


PICKWICK STAGES SYSTEM et al.


Civ. 8372.
|


July 23, 1934.
|


Hearing Denied by Supreme Court Sept. 19, 1934.


Synopsis
Appeal from Superior Court, Los Angeles County; Henry B.
Neville, Judge.


Action by Blanche Duran against the Pickwick Stages
System, the Pacific Greyhound Lines, Inc., and others.
Judgment for plaintiff against named defendants and such
defendants appeal.


Affirmed as to first-named defendant, and reversed as to
second-named defendant.


West Headnotes (14)


[1] Pleading Subject-matter of allegations not
denied in general


Where plaintiff alleged that defendant
corporation transferred all its assets to
codefendant corporation, codefendant's failure
to deny the allegation held admission of facts
alleged, but from such admission an agreement
to assume and pay all existing and contingent
liabilities of defendant could not be implied.


[2] Pleading Subject-matter of allegations not
denied in general


Where plaintiff alleged that, after accident,
defendant corporation transferred to codefendant
corporation all its assets “and assumed all of
existing and contingent liabilities of defendant,”
codefendant's failure to deny the allegation held


not admission that codefendant agreed to assume
defendant's liabilities, though plaintiff intended
so to plead and though the allegation as it stood
was nonsensical.


[3] Carriers Government, and immunity and
waiver thereof, in general


In personal injury action, that defendant motor
carrier, after accident, transferred assets to
codefendant corporation held not, regardless
of validity of transfer, to imply agreement
by transferee that indebtedness of transferor
was assumed by transferee, nor would such
assumption be implied even if facts showed that
assets in hands of transferee remained subject to
transferor's debts.


[4] Appeal and Error Particular Types of
Evidence


In action against carrier, where driver of
passenger stage had suddenly collapsed and
thus caused accident and injury to passenger,
admission of evidence that driver had been
drinking some hours before stage departed and
that witnesses smelled liquor on his breath after
accident, held not prejudicial, where there was no
evidence of intoxication and manner of driving
conclusively opposed any such suggestion.


[6] Carriers Conformity to pleadings, issues,
and proof


In personal injury action against carrier, where
driver of passenger stage suddenly collapsed,
causing accident and injury to passenger, and
where complaint alleged negligence in general
terms, giving of instruction embodying res ipsa
loquitur doctrine held proper.


[7] Constitutional Law Particular Provisions


In constitutional provision that jury trial may
be waived in civil actions by consent of parties
signified in manner “prescribed by law,” quoted
words held to look to actual legislation upon the
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subject. West's Ann.Const. art. 1, § 7; West's
Ann.Code Civ.Proc. § 631.


[8] Jury Statutory provisions


Code provision prescribing manner in which
jury trial may be waived was intended to grant
parties right to waive jury trial and not to impose
conditions constituting irrevocable waiver, and
trial court may use its discretion in determining
whether, under the circumstances, waiver should
actually be implied. Code Civ.Proc. § 631; Const.
art. 1, § 7.


7 Cases that cite this headnote


[9] Appeal and Error Presumptions and
Burdens as to Harmless and Reversible Error


No presumption exists that prejudice resulted
from trial before jury, though such trial was
had in face of alleged statutory waiver. Code
Civ.Proc. § 631; Const. art. 1, § 7.


[10] Jury Payment or deposit of jury fees


Jury Right to waive jury


In personal injury action against motor carrier,
court's action in ordering jury trial though one
day's jury fee had not been deposited ten days
before date set for trial held not prejudicial. Code
Civ.Proc. § 631; Const. art. 1, § 7.


2 Cases that cite this headnote


[11] Damages Questions for Jury


In personal injury action by passenger against
motor carrier, conflict in evidence as to extent of
plaintiff's injuries held for jury.


[12] Damages Multiple injuries


$10,000 verdict for married woman suffering
injury to rib, coccyx, internal condyle of right
humerus, and ulnar nerve, and other injuries,
some of which were permanent, held not
excessive.


[12] Appeal and Error Tort cases and personal
injuries in general


Verdict awarding damages for personal injuries
cannot be set aside on appeal as excessive unless
so plainly and outrageously excessive as to
suggest, at first blush, passion or prejudice or
corruption on part of trier of facts.


1 Cases that cite this headnote


[13] Carriers Questions for Jury


Where driver of passenger stage suddenly
collapsed, causing accident and injury to
passenger, whether driver who had been feeling
ill was negligent in staying alone in driver's
compartment without advising any one of his
condition held for jury.


[14] Carriers Proximate cause of injury


Where driver of passenger stage suddenly
collapsed, causing accident and injury to
passenger, whether accident was result of driver's
negligence held for jury.


Attorneys and Law Firms


**149  *105  B. P. Gibbs, of Los Angeles, for appellants.


Arthur C. Webb and James MacIntosh, both of Los Angeles,
for respondent.


Opinion


ARCHBALD, Justice pro tem.


From a judgment entered on the verdict of a jury against
defendants Pickwick Stages System and Pacific Greyhound
Lines, Inc., in favor of plaintiff for damages for personal
injuries alleged to have been sustained by her while traveling
as a passenger on a stage owned and operated by defendant
Pickwick Stages System, both defendants have appealed.


Plaintiff and her husband boarded a stage of defendant
Pickwick Stages System at Los Angeles at about 12 p. m. on
October 24, 1929, for El Centro. The stage went over what
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is known as Valley boulevard, through Pomona, Ontario, and
Riverside and then over what is called the “Jack Rabbit” trail
to Banning and on to Brawley, making many stops along the
way. About two miles south of Brawley the driver, without
any warning or indication of previous sickness observed by
any of the passengers, turned around with a look of pain
on his face, threw up his hands, and fell over in the seat
unconscious. The driverless vehicle angled from the right to
the left side of the highway, off the road into a shallow ditch
and up on the side of an embankment, where it turned over on
its right side. Defendants in their answer denied negligence
and pleaded unavoidable accident as a defense, but the jury
evidently found against defendants on both issues.
*106  [1]  [2]  The amended complaint alleged that


between the date of the accident, October 25, 1929, and the
filing of the complaint herein “defendant Pickwick Stages
System, a California corporation, assigned, transferred and
set over to defendant Pacific Greyhound Lines, Inc., all of
its properties, assets, franchises and operating rights, and
assumed all of the existing and contingent liabilities of
the said Pickwick Stages System, a corporation, defendant
herein.” Such allegation was not denied. The evidence
showed without contradiction that Pickwick Stages System
owned and operated the stage herein mentioned at the time
of the accident. At the close of plaintiff's case motions for
nonsuit were made by defendants Pickwick Greyhound of
California, Limited, and Pacific Greyhound Lines, Inc., on the
ground that the evidence failed to connect such defendants
or either of them with the management or operation of said
stage. The motion of Pickwick Greyhound of California,
Limited, **150  was granted, but that of defendant Pacific
Greyhound Lines, Inc., was denied. Such denial was based
on the assumption that by failing to deny the allegation
above quoted such defendant had admitted that it assumed the
liabilities of its assignor, Pacific Stages System.


It is true that such failure to deny admitted the definite
allegation that said Pickwick Stages System transferred all
of its assets to the Pacific Greyhound Lines, Inc., but from
such admission alone an agreement to assume and pay all of
the existing and contingent liabilities of the Pickwick Stages


System cannot be implied. Chase v. Michigan Tel. Co., 121


Mich. 631, 80 N. W. 717; Luedecke v. Des Moines Cabinet
Co., 140 Iowa, 223, 118 N. W. 456, 32 L. R. A. (N. S.) 616. It
is urged, however, that the rest of the allegation, “and assumed
all of the existing and contingent liabilities of said Pickwick
Stages System,” is an express allegation that the defendant
Pacific Greyhound Lines, Inc., assumed such liabilities. The


allegation does not so read. The subject of the latter phrase
is “Pickwick Stages System,” and the allegation is that
such corporation assumed the liabilities of said Pickwick
Stages System, not that the Pickwick Greyhound Lines, Inc.,
assumed them. We may admit that the pleader intended to
say that the latter corporation made such assumption and
agreement, and that as it stands the allegation is nonsensical,
to say the least. *107  In our opinion, however, a defendant
by the failure to deny a specific allegation admits what is
alleged, not what the pleader had in his mind but failed to put
into the allegation, however clear it may be that he intended
to make such allegation. Any other rule would abrogate the
law we now have that the complaint must contain a statement
of the facts constituting the cause of action in ordinary and
concise language, open the door to great carelessness in
pleading and make a pleading sufficient if it appeared merely
that the pleader clearly intended to allege certain things
necessary to his cause of action although he did not do so,
thus placing an impossible burden on a defendant, who would
then not only have to deny the allegations contained in the
complaint but as well any that might be necessary to make that
pleading state a cause of action, if such contention is carried
to its logical conclusion. The motion for nonsuit as to Pacific
Greyhound Lines, Inc., should have been granted.
[3]  Unquestionably a quasi public corporation cannot


transfer its franchises and assets without legislative authority


so to do ( City of South Pasadena v. Pasadena Land &
Water Co., 152 Cal. 579, 583, 93 P. 490), but such question
is not involved here. Such a transfer might be void, but no
agreement could be implied therefrom that the indebtedness
of the transferor was assumed by the transferee. Nor would
such assumption be implied even if the facts showed that the
assets in the hands of the corporation receiving them remained
subject to the debts of the transferor.


[4]  Certain testimony to the effect that the driver had been
drinking from two to four hours prior to the time the stage
departed and that certain witnesses smelled the odor of liquor
on his breath immediately after the accident was admitted
over the objection of defendants. There was no evidence at
all that the driver was under the influence of intoxicating
liquor, and the manner in which the evidence shows the
stage was handled, not only on the level pavement but “up
over the hill” on the “winding, curving piece of highway”
known as the “Jack Rabbit trail,” conclusively opposes any
such suggestion. In our opinion, however, no prejudice could
have resulted in the face of such evidence and by reason of
evidence hereinafter discussed.
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*108  [5] If there was no other negligence on the part of
the driver of the stage than what could be implied from the
fact that he suddenly lost consciousness and in consequence
the control of his vehicle, we would agree with appellants'
contention that the accident was unavoidable and that the
evidence does not support the verdict. The evidence shows,
however, that the driver “had been sick all the way down,
feeling sick,” and “had been fighting it off,” but that it came
on him suddenly and “I passed out suddenly.” The driver
also told a passenger that he had eaten some cucumbers
for breakfast and that they poisoned him and caused his
condition. He testified on direct examination, however, that
he did not know what caused his collapse unless it was the
result of a party in his apartment from two to four hours
before he left, at which “we had a few drinks.” It would seem,
considering the high degree of care required of the driver of a
stage containing passengers, that it was a question of fact for
the jury to determine whether or not the action of the driver
in continuing at the wheel of the stage, alone in the driver's
compartment in the condition he was in, without advising
some one of his condition and having some one there with
him, constituted **151  negligence. In our opinion there was
evidence to support the conclusion that the accident was not
unavoidable, but was the result of the negligence of the driver
for which the owner and operator of the stage was responsible.


[6]  The amended complaint having alleged negligence
in general terms, it was perfectly proper, under the
circumstances of the accident, for the court to give
instructions to the jury embodying the doctrine of res ipsa
loquitur.


[7]  [8]  [9]  [10]  In view of the fact that one day's jury
fee was not deposited ten days prior to the date set for trial, as
required by section 631, Code Civ. Proc., it is contended that
trial by jury was waived and that the court had no discretion
to order it. Section 7 of article 1 of the Constitution provides
that the right of trial by jury shall be secured to all and remain
inviolate, but “may be waived * * * in civil actions by the
consent of the parties, signified in such manner as may be
prescribed by law.” The ten last quoted words “look to actual
legislation upon the subject” (Exline v. Smith, 5 Cal. 112),
and in section 631, Code Civ. Proc., the Legislature has set out
the manner in which *109  the consent of the parties to such
waiver may be signified. It is not only by express consent, but
by one implied by law from the failure to do certain required
things. At a very early day the Supreme Court held that the
court “has the right, notwithstanding such waiver, to direct
an issue of fact to be tried by a jury,” and said that “besides


this, it would not be presumed that any injury had accrued to
the plaintiff in consequence of the issues of fact being tried
by a jury instead of the court.” Doll v. Anderson, 27 Cal.
248, 251. In the case of Norland v. Gould, 200 Cal. 706, 254
P. 560, deposit was not made as required by rule of court
ten days prior to date of trial, and the trial court refused to
grant a continuance and permit a jury trial, the court there
saying, “We find no grounds for disturbing the exercise of
the discretion of the trial court with reference to this matter,”
indicating at least that “discretion” was involved in making
such denial. In the case of Dickey v. Kuhn, 125 Cal. App. 68,
72, 13 P. (2d) 834, 835, the court said that, “notwithstanding
a jury has been waived in the statutory manner, it is within the
discretion of the trial court to disregard the waiver and try the
case by a jury,” and that “the court did not abuse its discretion
in so doing.” A hearing of said cause in the Supreme Court


was denied September 19, 1932. See, also, Burbank v.
McIntyre (Cal. App.) 27 P. (2d) 400, and Nevin v. Mallon
(Cal. App.) 29 P.(2d) 303.


In view of the foregoing it is our opinion that the purpose
of section 631, Code of Civil Procedure, is to grant the
parties the right to waive a jury trial and not to impose
conditions constituting an irrevocable waiver, and that the
trial court may use its discretion in determining whether under
the circumstances a waiver should actually be implied. No
presumption exists that prejudice resulted from trial before
a jury (Doll v. Anderson, supra), and a motion for new trial
based on this contention was denied by the judge who saw the
witnesses, heard the evidence and observed the jury, and we
find nothing in the record indicating such prejudice.
[11]  [12]  A more serious question is whether or not the


verdict of $10,000 was the result of passion or prejudice on
the part of the jurors, rather than the exercise of an intelligent
discretion which finds support in the evidence. Plaintiff did
*110  not call in a doctor until her return home and did not


receive even first aid treatment until such doctor came to her
home about 7 o'clock on the evening of the day following
the accident. The doctor so called testified that plaintiff was
a “strong, healthy lady” prior to the accident; that when he
examined her after being called in he found her “suffering
from a severe pain in her neck and her right arm from the
shoulder down and in the back, in the region of the twelfth
rib, and in the region of the coccyx'; that there “were bruises
on her body and she complained of pain in her head.” He
found an injury “at the coccyx” which he diagnosed as a
fracture and treated. The twelfth rib was separated or pulled
apart from the spinal column, and there was a fracture of the
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internal condyle of the right arm, which member was “put
in a splint.” The doctor also testified that he “strapped her
right side for the fractured ribs with adhesive plaster from
the pelvis up,” and gave her some medicine for the pain;
that he had not yet dismissed the case at the time of trial;
that he made an examination of plaintiff before the trial and
“found her very nervous,” with “a marked callus over the
region of the 12th rib,” and “some thickening of the internal
condyle on examination of the humerus of the right arm.” It
was his opinion that there was a permanent injury to the ulnar
nerve, affecting the sensation and use of the fingers of the
right hand, and that plaintiff might have pain and tenderness
in her back from the rib injury “the rest of her life,” due to
pressure on the nerves and muscles of that region; **152
that the “soreness on sitting” and need “to have a pillow,”
of which she complained, was likely to remain “unless there
is a surgical operation performed, removing the coccyx”;
that in his opinion “the chances are against her for a full
recovery,” based on “her present physical condition and also
the length of time that has elapsed since she had the injury.”
Dr. Galvin, a witness for plaintiff, who was called into the case
for consultation some weeks after the injury, testified as to the
injury to the twelfth rib, the coccyx and the internal condyle
of the right humerus, and that as a result of such fracture “she
was getting some pressure on the ulnar nerve”; that “there was
a quarter inch atrophy of the right forearm as compared with
the left”; that “as far as the injury to the nerve was concerned,
that depended entirely *111  on whether or not the pressure
was relieved. If the pressure was not relieved she would be
permanently disabled, as evidenced by changes of sensation
and loss of power in her right arm.” This doctor felt that
“unless something was done in the way of an operation, that
she would always have more or less pain and discomfort at
the end of the spine,” and that “as far as the ribs are concerned
I felt at that time that that would come out all right.” There
is other evidence from which the jury could conclude that
plaintiff had suffered intense pain and had been unable to
work since the time of the accident.


Dr. Ledyard, a witness for defendants, who examined plaintiff
November 4, 1929, testified that her health on that date
was “comparatively good to what it is now”–a little more
than two years after the first examination. There was other
evidence conflicting seriously with some of the foregoing
which indicated that the injuries were not nearly as serious
as the above seems to show, and that plaintiff's condition at
the time of trial, when apparently she had to be helped from
the courtroom into the judge's chambers so that an expert
could examine her at the request of defendants, was not due to
the injuries resulting from the accident but to arthritis. In our
opinion, however, such conflict was for the jury to determine,
and it did so adversely to such conflicting evidence, and a
motion for new trial was denied by the judge who heard
the evidence and saw the witnesses, to whom such adverse
contention was addressed in the first instance.
[13] In view of such evidence we cannot say that the judgment
rendered is “so plainly and outrageously excessive as to
suggest, at the first blush, passion or prejudice or corruption
on the part of the jury” which we understand is the test to
meet before an appellate court can hold the action of the trial
court in denying the motion for a new trial to be erroneous and
set aside the verdict of a jury. Hale v. San Bernardino Valley
Traction Co., 156 Cal. 713, 106 P. 83.


Judgment reversed as to appellant Pacific Greyhound Lines,
Inc., and affirmed as to appellant Pickwick Stages System.


We concur: CRAIG, Acting P. J.; DESMOND, J.


All Citations


140 Cal.App. 103, 35 P.2d 148
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Background: Younger cousin brought action against older
cousin for sexual battery, gender violence, and intentional
infliction of emotional distress. The Superior Court,
Sacramento County, No. 06AS00671, Robert Ahern, J.,
entered judgment for younger cousin after bench trial, and
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decision. Older cousin appealed. The Court of Appeal, 166
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[Holding:] After grant of review, the Supreme Court, Chin,
J., held that a trial court's error in failing to issue a requested
statement of decision is not reversible per se but rather is
subject to harmless error review.
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Procedural Posture(s): Petition for Discretionary Review;
Other.


West Headnotes (1)


[1] Appeal and Error Conclusions of Law


A trial court's error in failing to issue a
requested statement of decision is not reversible
per se but rather, pursuant to both statute
governing requests for statements of decision
and constitutional mandate precluding reversal
based on procedural error absent miscarriage of


justice, is subject to harmless error review. Cal.
Const. art. 6, § 13; Cal. Civ. Proc. Code § 632.
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Opinion


Chin, J.


*1102  Section 632 of the Code of Civil Procedure 1  provides
that “upon the trial of a question of fact by the court,” the court
“shall issue a statement of decision explaining the factual
and legal basis for its decision as to each of the principal
controverted issues at trial upon the request of any party
appearing at the trial.” We granted review in this case to
decide whether a court's error in failing to issue a statement
of decision as this section requires is reversible per se. The
Court of Appeal held that such errors are not reversible per
se, but are subject to harmless error review. The court based
its conclusion on article VI, section 13 of the California
Constitution (article VI, section 13), which provides: “No
judgment shall be set aside, or new trial granted, in any cause,
on the ground of misdirection of the jury, or of the improper
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admission or rejection of evidence, or for any error as to
any matter of pleading, or for any error as to any matter of
procedure, unless, after an examination of the entire cause,
including the evidence, the court shall be of the opinion
that the error complained of has resulted in a miscarriage of
justice.” For reasons explained below, we agree with the Court
of Appeal and affirm its judgment.


*1103  Factual and Procedural Background


In February 2006, plaintiff F.P. sued defendant Joseph Monier
for acts of sexual **1077  battery that defendant allegedly
committed in 1990 and 1991, when plaintiff was 10 years
old and defendant was 17 years old. Plaintiff also sued
defendant's parents for negligence, alleging that they had
failed reasonably to care for, supervise, direct, oversee,
and protect her from defendant. Defendant filed an answer
denying the allegations and asserting in part that others were
at fault and that any liability should be apportioned among
them.


Before trial, plaintiff settled her claim against defendant's
parents. The rest of the action went to trial before the court.
The evidence presented during that trial showed, among other
things, that plaintiff's father also sexually abused plaintiff
during the time period in question. Dr. Laurie Wiggen,
a licensed clinical psychologist who treated plaintiff from
September 2005 until December 2007, diagnosed plaintiff
as having posttraumatic stress disorder and attributed it to
the traumas resulting from the molestations by her father
and defendant. Dr. Wiggen could not separate the harm done
by defendant from that done by plaintiff's father, testifying
that their conduct was “cumulatively impactful.” Dr. Eugene
Roeder, a licensed psychologist who evaluated plaintiff
in July 2005, diagnosed plaintiff as suffering from major
depression, an anxiety disorder, and posttraumatic stress
disorder. Like Dr. Wiggen, Dr. Roeder could not distinguish
the symptoms defendant had caused from those plaintiff's
father had caused, but he testified that the molestation by
plaintiff's father “was dramatically more traumatic than” the
molestation by defendant because plaintiff's relationship with
her father “was a much more central, basic relationship in her
life” and “[h]er relationship with the [defendant] was more
tangential.”


The court issued a tentative decision on April 29, 2009,
finding that defendant had committed the alleged acts and
that his conduct was a substantial factor in causing plaintiff's


injuries. The court indicated its intent to award damages in the
amount of $305,096, consisting of $44,800 for lost income,
***506  $10,296 for past and future medical expenses,


and $250,000 for general noneconomic damages. The court
instructed plaintiff's counsel to prepare a judgment. Later
that day, defendant timely filed a request for a statement
of decision requesting, as relevant here, that the court
set forth “the basis upon which” it was awarding special
damages, emotional distress damages, past and future medical
expenses, and lost wages.


On May 1, 2009, plaintiff's counsel submitted a proposed
judgment to the court. In an accompanying declaration,
counsel explained: (1) he faxed a copy of the proposed
judgment to defendant's counsel after trial on April 29, 2009,
and was informed that defendant's counsel was no longer at
that *1104  number; (2) the next day, April 30, he faxed a
copy of the proposed judgment to the new fax number of
defendant's counsel and left counsel a voicemail explaining
that the trial judge, who had been visiting, “needed” the
proposed judgment reviewed and signed “immediately”
because the judge “was leaving Sacramento on May 1,
2009”; and (3) he did not hear from defendant's counsel and
submitted the proposed judgment to the court the next day,
May 1, 2009.


On May 1, 2009, the court signed the judgment without
issuing a separate statement of decision. The judgment stated
in relevant part: “After considering all of the evidence and
testimony presented at trial it is hereby adjudged, determined
and decreed that [defendant] molested his biological cousin,
plaintiff [F.P.] numerous times when she was ten years
old, including acts of unlawful penetration, sodomy, oral
copulation of him and other lewd and lascivious acts. The
conduct of Defendant ... is further found to be outrageous
and a substantial factor in causing injuries to the Plaintiff.
Defendant took advantage of the vulnerability of the Plaintiff
due to her age. Plaintiff ... was injured as a proximate result
of [defendant's] sexual assaults of her causing her to incur
past and future medical/psychological treatment expenses
of $10,296.00. Plaintiff lost income as a proximate result
of [defendant's] sexual assaults of her in the amount of
$48,800.00.” The judgment ordered defendant to pay total
damages of $305,096.00, which included general damages of
$250,000 and special damages of $55,096.00.


Defendant appealed, arguing that the trial court had erred
in failing to issue a statement **1078  of decision and that
the error was reversible per se. According to defendant,
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without a statement of decision, it was unknown whether
the trial court had apportioned general damages as the law
required. The Court of Appeal found error, but disagreed
that it was reversible per se. Article VI, section 13, the
court held, precludes reversal absent a showing that the trial
court's failure to issue a statement of decision regarding the
issues defendant had specified “resulted in a miscarriage of
justice.” The error here, the court found, did not result in a
miscarriage of justice because defendant had forfeited any
right to apportionment of damages by failing to raise the issue
at trial. Thus, the court concluded, the absence of a statement
of decision on the issue of general noneconomic damages was
of no consequence.


We granted review, limiting the issue to whether “a trial
court's error in failing to issue a statement of decision upon a


timely request” is “reversible per se.” 2


***507  *1105  Discussion


The duty of a trial court in question here—to issue, upon the
request of a party appearing at a court trial of a question of
fact, “a statement of decision explaining the factual and legal
basis for its decision as to each of the principal controverted
issues at trial” (§ 632)—reflects many years of statutory
evolution. In 1851, the Legislature enacted section 180 of
the Practice Act, which provided that “[u]pon the trial of
an issue of fact by the Court, its decision shall be given in
writing, and filed with the Clerk, within ten days after the trial
took place. In giving the decision, the facts found, and the
conclusions at law, shall be separately stated. Judgment upon
the decision shall be entered accordingly.” (Stats. 1851, ch.
5, § 180, pp. 78–79.) Ten years later, the Legislature added
a provision stating that “[i]n cases tried by the court without
a jury, no judgment shall be reversed for want of a finding,
or for a defective finding, of the facts, unless exceptions be
made in the court below to the finding, or to the want of a
finding.” (Stats. 1861, ch. 522, § 2, p. 589.) Five years after
that, in 1866, the Legislature combined these provisions into
a single section that provided: “Upon a trial of issue of fact
by the Court, judgment shall be entered in accordance with
the finding of the Court, and the finding, if required by either
party, shall be reduced to writing and filed with the Clerk. In
the finding filed, the facts found and the conclusions of law
shall be separately stated. In such cases no judgment shall
be reversed on appeal for want of a finding in writing at the
instance of any party who, at the time of the submission of the
cause, shall not have requested a finding in writing, and had


such request entered in the minutes of the Court ....” (Stats.
1865–1866, ch. 619, § 2, p. 844.)


In 1872, when the Legislature enacted the Code of Civil
Procedure, it replaced these provisions with section 632 and
former section 633. Section 632 provided: “Upon the trial of
a question of fact by the Court, its decision must be given
in writing and filed with the Clerk within twenty days after
the cause is submitted for decision, and unless the decision is
filed within that time the action must again be tried.” Former
section 633 provided: “In giving the decision, the facts found
and conclusions of law must be separately stated. Judgment
upon the decision must be entered accordingly.” (Repealed
by Stats. 1933, ch. 744, § 198, p. 1904.) Two years later, the
Legislature amended section 632 by (1) extending the time
for filing the decision from 20 to 30 days, and (2) deleting
the clause stating that “the action must again be tried” if
the decision was not filed within the specified time. (Code
Amends. 1873–1874, § 79, p. 312.)


In 1933, the Legislature combined these separate provisions
into a single section 632, which provided in relevant part:
“In superior courts and municipal courts, upon the trial of
a question of fact by the court, its decision must *1106
be given in writing and filed with the clerk within thirty
days after the cause is submitted for decision. In giving the
decision, the facts found and the conclusions of law **1079
must be separately stated. ... [¶] Judgment upon the decision
must be entered accordingly.” (Stats. 1933, ch. 744, § 105,
p. 1876.) In 1959, the Legislature added a sentence to the
section stating that “[t]he statement of facts found shall fairly
disclose the court's determination of all issues of fact in the
case.” (Stats. 1959, ch. 637, § 1, p. 2613.)


The Legislature next substantively revised the section in
1968. As here relevant, the amended section provided: “In
superior courts, upon [the] trial [of a question of fact by
the court,] the court shall announce ***508  its intended
decision. Within the time after such announcement permitted
by rules of the Judicial Council, any party appearing at the
trial may request findings. Unless findings are requested,
the court shall not be required to make written findings and
conclusions. ... [¶] ... [¶] Where findings are required, they
shall fairly disclose the court's determination of all issues of
fact in the case.” (Stats. 1968, ch. 716, § 1, pp. 1417–1418.)


The current version of section 632 began to take shape in
1981, when the Legislature amended the statute to provide:
“In superior ... courts, ... upon the trial of a question of fact by
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the court, written findings of fact and conclusions of law shall
not be required. Upon the request of any party appearing at the
trial, made within 10 days after the court announces a tentative
decision, ... the court shall issue a statement of decision
explaining the factual and legal basis for its decision as to each
of the principal controverted issues at trial. The request for a
statement of decision shall specify those controverted issues
as to which the party is requesting a statement of decision. ...
[¶] The statement of decision shall be in writing, unless the
parties appearing at trial agree otherwise.” (Stats. 1981, ch.
900, § 1, p. 3425.)


In 1998, the Legislature slightly reordered this language so
that the statute provided in relevant part, as it does today, as
follows: “In superior ... courts, upon the trial of a question of
fact by the court, written findings of fact and conclusions of
law shall not be required. The court shall issue a statement of
decision explaining the factual and legal basis for its decision
as to each of the principal controverted issues at trial upon
the request of any party appearing at the trial. The request
must be made within 10 days after the court announces a
tentative decision .... The request for a statement of decision
shall specify those controverted issues as to which the party
is requesting a statement of decision. ... [¶] The statement of
decision shall be in writing, unless the parties appearing at
trial agree otherwise.” (Stats. 1998, ch. 931, § 84, p. 6442.)


As this discussion demonstrates, except between 1872 and
1874, when section 632 stated that “the action must again be
tried” upon a trial court's *1107  failure to file its decision
within the specified time, the statutes have not specified
the consequences of noncompliance. They have, however,
at times expressly precluded reversal for a failure to make
findings if the appealing party did not object to the failure in
the trial court or file a written request for findings and have it
entered in the court's minutes.


Moreover, at least since 1851, our generally applicable
statutes have precluded reversal for errors in civil cases absent
prejudice. Section 71 of the 1851 Practice Act provided that
“[t]he Court shall, in every stage of an action, disregard any
error or defect in the pleadings, or proceedings, which shall
not affect the substantial rights of the parties; and no judgment
shall be reversed or affected by reason of such error or
defect.” (Stats. 1851, ch. 5, § 71, p. 61.) In 1872, the Practice
Act provision became section 475, which initially provided:
“The Court must, in every stage of an action, disregard any
error or defect in the pleadings or proceedings which does not
affect the substantial rights of the parties, and no judgment


shall be reversed or affected by reason of such error or defect.”
Since 1897, when the Legislature last amended it, section 475
has provided: “The court must, in every stage of an action,
disregard any error, improper ruling, instruction, or defect,
in the pleadings or proceedings which, in the opinion of said
court, does not affect the substantial rights of the parties. No
judgment, decision, or ***509  decree shall be reversed or
affected by reason of any error, ruling, instruction, or defect,
unless it shall appear from the record that such error, ruling,
instruction, or defect was prejudicial, and also **1080  that
by reason of such error, ruling, instruction, or defect, the
said party complaining or appealing sustained and suffered
substantial injury, and that a different result would have been
probable if such error, ruling, instruction, or defect had not
occurred or existed. There shall be no presumption that error
is prejudicial, or that injury was done if error is shown.” (Stats.
1897, ch. 47, § 1, p. 44.)


More importantly, for over 100 years, the California
Constitution has also expressly precluded reversal absent
prejudice. In 1911, California voters added former article
VI, section 4½ to the state Constitution, which provided:
“No judgment shall be set aside, or new trial granted in any
criminal case on the ground of misdirection of the jury or
the improper admission or rejection of evidence, or for error
as to any matter of pleading or procedure, unless, after an
examination of the entire cause including the evidence, the
court shall be of the opinion that the error complained of has
resulted in a miscarriage of justice.” (Italics added.) Three
years later, the voters expanded the provision's reach to civil
cases by changing the phrase “in any criminal case” to “in


any case.” (See Vallejo etc. R.R. Co. v. Reed Orchard Co.
(1915) 169 Cal. 545, 553–554, 147 P. 238.) Since 1966, when
the Constitution was reorganized, the provision has appeared
as article VI, section 13, which states: “No judgment shall be
set aside, or new trial granted, in any cause, on the ground
of misdirection of the jury, or of the improper admission
or *1108  rejection of evidence, or for any error as to any
matter of pleading, or for any error as to any matter of
procedure, unless, after an examination of the entire cause,
including the evidence, the court shall be of the opinion that
the error complained of has resulted in a miscarriage of
justice.” (Italics added.)


As we have explained, article VI, section 13 generally
“prohibits a reviewing court from setting aside a judgment
due to trial court error unless it finds the error


prejudicial.” ( People v. Chun (2009) 45 Cal.4th 1172,
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1201, 91 Cal.Rptr.3d 106, 203 P.3d 425.) The section
applies to both constitutional and nonconstitutional errors.


( People v. Cahill (1993) 5 Cal.4th 478, 501, 20


Cal.Rptr.2d 582, 853 P.2d 1037 ( Cahill).) It “empower[s]”
appellate courts “to examine ‘the entire cause, including
the evidence,’ ” and “require[s]” them “to affirm the
judgment, notwithstanding error, if error has not resulted ‘in


a miscarriage of justice.’ ” ( People v. O'Bryan (1913) 165
Cal. 55, 64, 130 P. 1042.) To be sure, even under section
13, an error is reversible per se when it constitutes “a ‘
“structural [defect] in the ... trial mechanism” ’ that defies


evaluation for harmlessness.” ( Soule v. General Motors
Corp. (1994) 8 Cal.4th 548, 579, 34 Cal.Rptr.2d 607, 882


P.2d 298 ( Soule); see People v. Anzalone (2013) 56
Cal.4th 545, 554, 155 Cal.Rptr.3d 352, 298 P.3d 849 [“A
structural error requires per se reversal because it cannot be
fairly determined how a trial would have been resolved if


the grave error had not occurred.”]; Sandquist v. Lebo
Automotive, Inc. (2016) 1 Cal.5th 233, 261, 205 Cal.Rptr.3d
359, 376 P.3d 506 [finding error “reversible per se” because
its “effects are ‘ “unmeasurable” ’ and ‘ “def[y] analysis by
‘harmless-error’ standards” ’ ”].) But “[c]ategorization of an
error as structural represents ‘the exception and not the rule.’


” ( People v. Sivongxxay (2017) 3 Cal.5th 151, 178, 219
Cal.Rptr.3d 265, 396 P.3d 424.) “[A] strong presumption”
exists against finding that an error falls within the structural
category, and “it will be the rare case” where an error—even
“a constitutional violation”—“will not ***510  be subject to


harmless error analysis.” ( Anzalone, supra, at p. 554, 155
Cal.Rptr.3d 352, 298 P.3d 849.)


Based on these provisions, we agree with the Court of Appeal
that a trial court's error in failing to issue a requested statement
of decision is not reversible per se, but is subject to harmless
error review. Nothing in the language of section 632 as it now
stands establishes a rule of automatic reversal, and nothing
in the statute's legislative history suggests the Legislature
intended the current statute to have that effect. On the
contrary, the statute's evolution—specifically, the deletion,
after only two years, of language requiring that an action
“again be tried” for noncompliance—cuts against reading the
statute in that manner. Thus, there is no statutory directive to
override section 475, which, as explained above, precludes
reversal absent prejudice. Nor is there any basis for construing
section 632 to conflict with the **1081  constitutional
mandate of article VI, section 13, which precludes reversal


“for any error as to any matter of procedure, unless, after
an examination of *1109  the entire cause, including the
evidence, the court shall be of the opinion that the error
complained of has resulted in a miscarriage of justice.”
Although in a particular case a trial court's failure to issue a
requested statement of decision may amount to a structural
defect in the trial mechanism that defies evaluation for
harmlessness, we cannot say this type of error “fall[s] into the


rare class of mistakes that are reversible per se.” ( People
v. Sivongxxay, supra, 3 Cal.5th 151, 180.)


Defendant argues that, notwithstanding the relevant
constitutional and statutory provisions, a rule of automatic
reversal is dictated by our precedents. “This court,” he asserts,
“has stated almost since statehood that a judgment must be
reversed for failure to provide required findings, and has
restated the rule time and again since” the adoption of section
475 in 1872, the extension of article VI, section 4½ to civil
cases in 1914, and the adoption of article VI, section 13 in
1966.


Defendant is correct that many of our decisions suggest a
rule of automatic reversal. For example, in possibly our first
decision on the subject, after quoting section 180 of the
Practice Act, we reversed a judgment and remanded for a
new trial, stating: “We are of opinion that this law is not
merely directory, and we have no right to destroy or impair
its efficacy. It is intended by it, that the decision of the Court
shall be the basis of the judgment in the same manner as the
verdict of a jury; and it follows, that without such decision
the judgment cannot stand.” (Russel v. Armador (1852) 2
Cal. 305 (Russel).) Eighty-five years later, in 1937, we stated
that if “findings are necessary” under section 632 “and have
not been waived,” it “is undoubtedly the law” that a court's
“failure to make them constitutes prejudicial and reversible


error.” ( Carpenter v. Pacific Mut. Life Ins. Co. (1937) 10
Cal.2d 307, 326, 74 P.2d 761.)


However, our decisions are not as uniform as defendant
argues. In McQuillan v. Donahue (1874) 49 Cal. 157, the trial
court, in a bench trial, decided the case “orally in favor of
the plaintiff,” and “[n]o decision in writing was ever given
or filed.” The defendant moved for a new trial pursuant
to section 632, which stated at the time that “the action
must again be tried” if the court failed to file its decision
within the specified time. The motion was denied, and the
defendant appealed, citing Russel. We affirmed, stating: “We
are of opinion that this provision of the statute is directory
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merely.” (McQuillan, at p. 158) In Gregory v. Gregory
(1894) 102 Cal. 50, 51, 36 P. 364, the unsuccessful plaintiffs in
a quiet title action tried by the court sought reversal ***511
on the ground that “findings of fact were not waived, and none
were filed by the court below.” We rejected the claim, citing
the principle that “a judgment will not be reversed for want of
a finding upon a particular issue, where it is apparent that the


omission in no way prejudiced *1110  the appellant.” ( Id.
at p. 52, 36 P. 364.) In Gates v. McLean (1886) 70 Cal. 42,
46, 11 P. 489, we explained: “It has been repeatedly held, that
even when the [trial] court has omitted to find upon a material
issue, a new trial may be denied if on the evidence the finding
must have been adverse to the party asking the new trial. By
parity of reason, a new trial may be denied if a finding in
favor of the party asking the new trial (upon a particular issue)
could not have changed the result.” (See Murphy v. Bennett
(1886) 68 Cal. 528, 530, 9 P. 738 [“There should be findings
upon all the material issues in the case, but a judgment will
not be reversed for want of a finding on a particular issue,
where it is apparent that the failure to find on that issue is in


no way prejudicial to the appellant.”]; Hutchings v. Castle
(1874) 48 Cal. 152, 156 [although trial court “should have
found upon the issue,” because there was “no legal evidence
sufficient to justify a finding” for defendant, “the omission to
find ... could not have prejudiced the defendant” and “is [not]
a reason for reversing the judgment”].)


In several decisions that predated the 1914 addition to
our Constitution of a “miscarriage of justice” provision for
civil cases (former article VI, section 4½), we required,
based on section 475, a showing of prejudice to justify
reversal. In McCourtney v. Fortune (1881) 57 Cal. 617, 619
(McCourtney), we **1082  held that a judgment may not
be reversed for a trial court's failure to make a finding on
a particular issue where the omission “is not prejudicial to
the appellant.” Citing section 475, we explained that “[n]o
judgment can be reversed for any error or irregularity in the
proceedings of a case which does not affect the substantial
rights of the parties.” (McCourtney, at p. 619.) Applying this
rule, we held that, because the finding the trial court had failed
to make was, in light of other findings, “of no moment,” the
omission was, “if anything, a mere irregularity, from which
no possible injury could result to the appellants, and it is
no ground for the reversal of the judgment.” (Id. at pp. 619,
620.) A few years later, citing McCourtney, we explained that
“[w]hen the [trial] court fails to find on a material issue, the
judgment will not be reversed, if the finding omitted must


have been adverse to the appellant.” ( People v. Center
(1885) 66 Cal. 551, 564, 6 P. 481, italics added.)


Ten years after McCourtney, in Winslow v. Gohransen (1891)
88 Cal. 450, 451–452, 26 P. 504 (Winslow), we explained that
a trial court's failure to make a finding on all issues is not
reversible error if there was no evidence to support a finding
on the omitted issues in favor of the complaining party, or
if the evidence on those issues was insufficient to support
such a finding. Again citing section 475, we reasoned: “In
either case the finding of the court could only be against
the allegation, and consequently would not ‘invalidate’ the
judgment rendered in accordance with the other findings; and
inasmuch as the failure to make such finding would not affect
the substantial rights of the appellant, the judgment ought not
to be reversed.” (Winslow, supra, at p. 452, 26 P. 504.) In other
words, we explained, “[i]f the omitted findings must have
*1111  been adverse to the appellant, their omission is not


error sufficient to authorize the reversal of the judgment.” (Id.
at pp. 452–453, 26 P. 504.) Notably, none of the decisions on
which defendant relies cited or discussed section 475 or its
“substantially identical” source, section 71  ***512  of the


1851 Practice Act. ( Cahill, supra, 5 Cal.4th at p. 525, fn.
6, 20 Cal.Rptr.2d 582, 853 P.2d 1037.)


We began grounding the prejudice inquiry in the state
Constitution soon after the 1914 amendment to former article


VI, section 4 1 //2 that made its “miscarriage of justice”
standard applicable in civil cases. In Maloof v. Maloof (1917)
175 Cal. 571, 573, 166 P. 330, the defendant sought reversal
in a case tried by the court based on the court's “failure to
find upon material issues.” We rejected the claim, explaining:
“[I]t is perfectly apparent, on the whole record, that the trial
judge did not think that the defendant had established a cause
of action in her favor, and that if, when he signed the findings,
his attention had been directed to the specific issue under
discussion, he would inevitably have made a finding on it
against the defendant. We are satisfied that the omission to
find did not result in a ‘miscarriage of justice,’ and the error
must therefore be disregarded under the provision of [former]


section 4 1 //2 of article VI of the Constitution.” (Id. at p. 574,
166 P. 330.) Again, none of the decisions on which defendant
relies cites or discusses the constitutional “miscarriage of
justice” provision for civil cases that has existed since 1914.


The significance of this analytical omission is clear from


our decision in Cahill, supra, 5 Cal.4th at page 509,
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F.P. v. Monier, 3 Cal.5th 1099 (2017)
405 P.3d 1076, 225 Cal.Rptr.3d 504, 17 Cal. Daily Op. Serv. 11,212...
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20 Cal.Rptr.2d 582, 853 P.2d 1037, which relied on the
constitution's “miscarriage of justice” provision to overrule
our decisions holding that the erroneous admission of a
coerced confession is reversible per se under California law.
Cases predating adoption of the constitutional provision,
we explained, did not consider or decide whether the
erroneous admission of a coerced confession constitutes a
“miscarriage of justice” within the meaning of that provision
such that reversal is required “without regard to the other


evidence received at trial.” ( Cahill, at p. 494, fn. 10,
20 Cal.Rptr.2d 582, 853 P.2d 1037.) Cases postdating that
event, we continued, had “lost sight of” the new provision's
“principal purpose and significance” insofar as they focused
on the persuasive impact that coerced confessions, “ ‘as a


class,’ ‘[a]lmost invariably’ ” have. ( Id. at p. 503, 20
Cal.Rptr.2d 582, 853 P.2d 1037.) Recognition of this impact
“simply means that the improper admission of a confession
is much more likely to affect the outcome of a trial than
are other categories of evidence, and **1083  thus is much
more likely to be prejudicial under the traditional harmless-


error standard.” ( Ibid.) But this increased likelihood of
prejudice “does not ... justify the judicial adoption of a
state-law rule that automatically and monolithically treats
all improperly admitted confessions as requiring reversal
of the defendant's conviction; the California constitutional
reversible-error provision was adopted for the specific
purpose of eliminating just such a prophylactic approach


to reversible error.” ( Ibid.) As to considerations of stare
decisis, we reasoned in part that (1) the precedents supporting
the defendant did not even *1112  “attempt to explain
how a rule requiring automatic reversal ... was compatible
with the purpose of the applicable state constitutional


provision” ( id. at p. 508, 20 Cal.Rptr.2d 582, 853 P.2d
1037), and (2) following them “would fail to give proper
recognition to the important public policies underlying


the [constitutional] reversible error provision” ( ibid.),
including maintaining “the public's confidence in the criminal


justice system” ( id. at p. 509, 20 Cal.Rptr.2d 582, 853 P.2d
1037).


In Soule, supra, 8 Cal.4th at page 574, 34 Cal.Rptr.2d 607,


882 P.2d 298, we relied on article VI, section 13 and Cahill
in the civil context in declining to follow the “[d]ecades
old” principle, recited in “a substantial body of California
decisions,” that ***513  “the erroneous denial of correct


specific instructions covering a civil litigant's supportable
‘theory of the case’ ” is reversible per se. We first observed
that the “line of authority [was] not unbroken,” and that
“[a] number of decisions” had “assessed the actual effect


of” such errors “on the judgment.” ( Soule, at p. 575, 34
Cal.Rptr.2d 607, 882 P.2d 298.) We next explained that the


principles Cahill discussed, “properly adapted, apply with


equal or even greater force to the issue before us.” ( Id. at


p. 578, 34 Cal.Rptr.2d 607, 882 P.2d 298.) “As in Cahill,
the express terms of” article VI, section 13 “weigh against
automatic reversal,” because the section “explicitly mentions
‘misdirection of the jury’ as error [that] warrants reversal”
only if a miscarriage of justice would otherwise result.


( Soule, at p. 579, 34 Cal.Rptr.2d 607, 882 P.2d 298.)
And decisions applying “the traditional rationale that certain
forms of instructional omission in civil cases are ‘inherently’
prejudicial” had “ ‘lost sight of the principal purpose
and significance of’ ” our constitutional “harmless error”


provision. ( Ibid.) “Erroneous civil instructional omissions,


like the criminal evidentiary error at issue in Cahill, may
be more or less likely to cause actual prejudice, depending on
their nature and context. Particularly serious forms of error
might ‘almost invariably’ prove prejudicial in fact. But it does
not follow that courts may ‘automatically and monolithically’
treat a particular category of civil instructional error as
reversible per se. Article VI, section 13 of the California
Constitution requires examination of each individual case
to determine whether prejudice actually occurred in light of
the entire record. [Citation.] [¶] Finally, we may not blindly
endorse traditional rules of automatic reversal ... in order to


preserve doctrinal stability. As in Cahill, our adherence
to such principles would undermine the important and still-
vital requirements and policies of article VI, section 13 of the
California Constitution. No form of civil trial error justifies
reversal and retrial, with its attendant expense and possible
loss of witnesses, where in light of the entire record, there was


no actual prejudice to the appealing party.” ( Soule, at p.
580, 34 Cal.Rptr.2d 607, 882 P.2d 298.)


In People v. Breverman (1998) 19 Cal.4th 142, 172–179,
77 Cal.Rptr.2d 870, 960 P.2d 1094, we again relied on article


VI, section 13 and Cahill to overrule, for purposes of
noncapital cases, our prior decisions announcing a rule of
near-automatic reversal for a trial court's error in failing
to instruct, sua sponte, on all lesser included offenses the
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evidence supports. This error, *1113  we explained, “is not
a fundamental structural defect in the mechanism of the
criminal proceeding [citation] which cannot or should not
be evaluated for prejudice by reference to ‘the entire cause,


including the evidence.’ ” ( Id. at p. 176, 77 Cal.Rptr.2d
870, 960 P.2d 1094.) Instead, “it is a mere trial error, one
committed in the presentation of the case to the jury,” and
its “probable adverse effect ... in a particular case can readily
be assessed by an individualized, concrete examination of the


record in that case.” ( Ibid.) Although our prior decision
**1084  announcing the rule mentioned the constitutional


harmless error provision, it simply “assert[ed], as an ipse


dixit” ( id. at p. 176, 77 Cal.Rptr.2d 870, 960 P.2d
1094), that this “form of error is itself a miscarriage of


justice” ( ibid.), and it “provided [no] significant analysis
to support the conclusion that the California Constitution
precludes, rather than requires, examination of the entire


record, including the evidence, for actual harm” ( id. at
pp. 175–176, 77 Cal.Rptr.2d 870, 960 P.2d 1094). The
constitutional “obligation” under article VI, section 13 to
determine whether an error produced a miscarriage of justice


“cannot be avoided” ***514  by such “ipse dixit.” ( Id. at
p. 176, 77 Cal.Rptr.2d 870, 960 P.2d 1094.) This analytical


shortcoming, combined with Cahill's “reexamination of
the meaning of” the constitutional harmless error provision,
“compelled” overruling our precedents and “depart[ing] from
the ‘fundamental,’ though ‘flexible,’ jurisprudential policy of


stare decisis.” ( Id. at p. 178, 77 Cal.Rptr.2d 870, 960 P.2d
1094, fn. 26.)


In light of these decisions, the precedents on which
defendant relies, which fail to mention, let alone discuss,
the constitutional harmless error provision, do not offer
a sound basis for a rule of automatic reversal. Because
article VI, section 13 of the California Constitution explicitly


identifies “any error as to any matter of procedure” ( ibid.)
as error that warrants reversal only if a miscarriage of


justice would otherwise result, here, as in Soule and


Cahill, its “express terms ... weigh against automatic


reversal” ( Soule, supra, 8 Cal.4th at p. 579, 34 Cal.Rptr.2d
607, 882 P.2d 298) for a court's procedural error in failing
to issue a statement of decision. Even were our precedents


uniform in applying a rule of automatic reversal, as Soule
explains, “we may not blindly endorse” that rule “in order


to preserve doctrinal stability,” because doing so “would
undermine the important and still-vital requirements and


policies of article VI, section 13.” ( Soule, at p. 580, 34
Cal.Rptr.2d 607, 882 P.2d 298.) Given the constitutional
provision, an inquiry into prejudice is required.


In addition to relying on precedent, defendant argues that,
because a trial court's error in failing to issue a statement
of decision “impairs” the “fundamental right[ ]” to a trial,
“which necessarily includes the right to a decision on the
matters in dispute,” “[i]t is a ‘structural defect’ in the trial
proceedings” that is reversible per se. According to defendant,
in a nonjury trial, a court's “findings are, in substance, a
special verdict,” and “the statement of decision is the court's
final decision.” It follows, defendant argues, that a failure to
issue a statement of decision constitutes “a failure to decide
the case,” and that “[e]ntering judgment without issuing a
required statement of decision is tantamount to” entering
judgment in a jury trial *1114  “without having the jury
render a verdict.” Defendant also argues that a court's error in
failing to issue a statement of decision “ ‘defies evaluation for
harmlessness’ ”; because a court is free to revise its statement
of intended decision, when it enters judgment without issuing
a statement of decision, “it is impossible to speculate what
the result might have been had the judge complied with the
mandate of [section] 632.”


In light of our precedent and the terms of the relevant statutes,
we reject defendant's arguments. Regarding our precedent,
as noted above, in Winslow, supra, 88 Cal. 450, 26 P. 504,
we explained that where a trial court fails to make a finding
on an issue that could only be decided in a way that “would
not ‘invalidate’ the judgment rendered in accordance with
the other findings” (id. at p. 452, 26 P. 504), “the failure
to make such finding would not affect the substantial rights
of” (ibid.) the complaining party and “is not error sufficient
to authorize the reversal of the judgment” (id. at p. 453, 26 P.
504). In a separate decision decided the same year as Winslow,
we explained that the rule defendant here invokes—where a
trial court fails to make findings upon all the material issues
presented by the pleadings, “there has been a mistrial, and the
[court's] decision, having been rendered before the case has
been fully tried, is considered to have been a decision ‘against
law’ ”—applies only where a finding on the omitted issue
“would have the effect to countervail or destroy the effect of


the [court's] other ***515  findings.” ( Brison v. Brison
(1891) 90 Cal. 323, 328, 27 P. 186.) Thus, “[i]f the findings
which are made are of such a character as to dispose of issues
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which are **1085  sufficient to uphold the judgment, it is
not a mistrial or against law to fail or omit to make findings
upon other issues which, if made, would not invalidate the


judgment.” ( Ibid.) The next year, in Diefendorff v. Hopkins
(1892) 95 Cal. 343, in the course of restating the rule that a
trial court's failure to make a finding on an issue that “could
make no possible difference in the result” (id. at p. 347)—
i.e., had “become immaterial” (id. at pp. 347–348)—“is not
error, or at least, ... not a prejudicial error” (id. at p. 348), we
rejected the argument that a failure to find upon all issues “is
prejudicial error, because it deprives [the complaining party]
of the advantages which it was the purpose of the statute


(Code Civ. Proc. secs. 632, 633) to secure, viz., a final
adjudication upon each separate issue, to serve as a basis for a
final judgment by this court on the appeal.” (Ibid.) Consistent
with these precedents, we have more generally explained that
“[t]he absence of findings [does] not make [a] judgment void,


but at most [is] only ... error reviewable on appeal.” ( May
v. Hatcher (1900) 130 Cal. 627, 629, 63 P. 33.)


Also relevant are decisions involving the adequacy of
factual findings and legal conclusions contained in the
judgment itself. As detailed earlier, before the 1960's, the
relevant statutes required that a court's findings of facts
and conclusions of law “be separately stated” in writing,
and that “[j]udgment upon the decision ... be entered
accordingly.” (Stats. 1959, ch. 637, § 1, *1115  p. 2613; see
Stats. 1968, ch. 716, § 1, pp. 1417–1418.) Notwithstanding
this wording, we have consistently held that factual findings
and legal conclusions in the judgment satisfied the statutory


requirements. ( Estate of Janes (1941) 18 Cal.2d 512, 514,


116 P.2d 438; Estate of Exterstein (1934) 2 Cal.2d 13, 15–


16, 38 P.2d 151; Prothero v. Superior Court (1925) 196
Cal. 439, 443, 238 P. 357; Shaingold v. Shaingold (1923)
191 Cal. 438, 439, 216 P. 603; McKelvey v. Wagy (1910)


157 Cal. 406, 408, 108 P. 268; May v. Hatcher, supra,


130 Cal. at p. 628, 63 P. 33; Locke v. Klunker (1898)


123 Cal. 231, 239, 55 P. 993; Hopkins v. Warner (1895)
109 Cal. 133, 139, 41 P. 868.) Thus, even under the prior
statutory language, it was not true, as defendant asserts, that
a trial court's failure to issue a decision, separate from the
judgment, setting forth its factual findings and conclusions of
law necessarily meant that there was a failure to decide the
case. Nothing suggests the Legislature, in amending section
632 to require “a statement of decision explaining the factual


and legal basis for [the court's] decision” instead of a decision
stating factual findings and conclusions of law, intended to
change our well-established rule.


Here, as previously explained, the judgment set forth the
following: (1) defendant molested plaintiff numerous times
when she was 10 years old, including acts of unlawful
penetration, sodomy, oral copulation of him and other lewd
and lascivious acts; (2) his conduct was outrageous and a
substantial factor in causing plaintiff's injuries; (3) he took
advantage of plaintiff's vulnerability due to her age; (4)
plaintiff was injured as a proximate result of defendant's
conduct, causing her to incur past and future medical/
psychological treatment expenses of $10,296; and (5) plaintiff
lost income as a proximate result of defendant's conduct
in the amount of $48,800. Given these findings, defendant
is incorrect that the trial court's failure to issue a separate
statement of decision constituted a failure to decide the case.


Finally, defendant's argument, which depends largely on cases
applying the language of earlier provisions, is inconsistent
***516  with aspects of the relevant statutes as they stand


today. Under section 632 as it was enacted in 1872, courts
trying issues of fact were required to issue written findings
of facts and conclusions of law in all cases, even if not
requested. Beginning in 1959, the written findings had to
“disclose the court's determination of all issues of fact in
the case.” (Stats. 1959, ch. 637, § 1, p. 2613, italics added.)
However, since section 632 was amended in 1981, courts
must issue a statement of decision “explaining the factual
and legal basis for its decision” only if a party makes a
timely request, and must address in that statement only the
“controverted issues” a party “specif[ies]” in the request.
(Harvard Investment Co. v. Gap Stores, Inc. (1984) 156
Cal.App.3d 704, 709–710, fn.3, 202 Cal.Rptr. 891.) In light
of these provisions, and the **1086  cases discussed above,
we reject defendant's assertion that *1116  a court's failure to
issue a statement of decision addressing the specified issues
necessarily constitutes a complete “failure to decide the case.”


Of course, the more issues specified in a request for a
statement of decision and left unaddressed by a court's
failure to issue one, the “more difficult, as a practical matter,


[it may be] to establish harmlessness.” ( People v. Mil
(2012) 53 Cal.4th 400, 412, 135 Cal.Rptr.3d 339, 266 P.3d
1030 [adopting prejudice test and rejecting per se reversal
for instructions that omit multiple elements of a criminal
offense].) A trial court's failure to issue a properly requested
statement of decision may effectively shield the trial court's
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judgment from adequate appellate review. (E.g., Gordon
v. Wolfe (1986) 179 Cal.App.3d 162, 167–168, 224 Cal.Rptr.
481 [without a statement of decision allocating general and
special damages, “we are unable to review the sufficiency
of the [lump sum] award properly by examining its various
components in light of the evidentiary support for each of
them”].) As plaintiff herself acknowledges, “a trial court's
failure to issue a statement of decision may at times require
reversal in order for the appellate court to effectively perform
a review of the material issues.” But the possibility of
causing prejudice even “in many cases ... does not ... justify
the judicial adoption of a state-law rule that automatically
and monolithically treats all [failures to issue a requested


statement of decision] as requiring reversal.” ( Cahill,
supra, 5 Cal.4th at p. 503, 20 Cal.Rptr.2d 582, 853 P.2d
1037.) As we have explained, our “constitutional reversible-
error provision was adopted for the specific purpose of
eliminating just such a prophylactic approach to reversible


error.” ( Ibid.)


It is true that, in this case, the correct procedure was not
followed before the court signed and entered the judgment.
Defendant did not have the requisite time to file objections
to the proposed judgment before the court signed and


entered the judgment. 3  However, citing our Constitution's
“miscarriage of justice” provision, we have long held that
similar procedural errors are subject to harmless error review.


( Miller v. Murphy (1921) 186 Cal. 344, 350, 199 P. 525
[failure to serve proposed findings before court signed them


was not prejudicial]; Baker v. Eilers Music Co. (1917) 175
Cal. 652, 656–657, 166 P. 1006 ***517  [premature signing
of findings and judgment was not prejudicial].)


*1117  Disposition


For reasons stated above, we affirm the Court of Appeal's
judgment.


CANTIL–SAKAUYE, C. J.


CORRIGAN, J.


LIU, J.


CUÉLLAR, J.


KRUGER, J.


HUMES, J. * , concurred.


All Citations


3 Cal.5th 1099, 405 P.3d 1076, 225 Cal.Rptr.3d 504, 17 Cal.
Daily Op. Serv. 11,212, 2017 Daily Journal D.A.R. 11,149


Footnotes


* Presiding Justice of the Court of Appeal, First Appellate District, Division One, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.


1 All further unlabeled statutory references are to the Code of Civil Procedure.


2 Given this limitation, we express no opinion regarding the Court of Appeal's conclusion that the error here
was, in fact, harmless.


3 If a party timely requests a statement of decision, a proposed statement of decision and judgment must be
prepared and served on all parties by either the court or a party the court designates. (Cal. Rules of Court, rule
3.1590(f).) “Any party may, within 15 days after the proposed statement of decision and judgment have been
served, serve and file objections to the proposed statement of decision or judgment.” (Id., rule 3.1590(g).)
Here, the court signed the proposed judgment two days after plaintiff's counsel first attempted to fax it to
defendant's counsel.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 8. Of the Trial and Judgment in Civil Actions (Refs & Annos)


Chapter 5. Trial by the Court (Refs & Annos)


This section has been updated. Click here for the updated version.


West's Ann.Cal.C.C.P. § 631


§ 631. Right to jury trial; demand for jury trial; advance jury fee deposit; waiver of jury trial


Effective: June 27, 2012 to September 16, 2012


(a) The right to a trial by jury as declared by Section 16 of Article I of the California Constitution shall be preserved to the
parties inviolate. In civil cases, a jury may only be waived pursuant to subdivision (f).


(b) Each party demanding a jury trial shall deposit advance jury fees with the clerk or judge. The total amount of the advance
jury fees shall be one hundred fifty dollars ($150) for each party.


(c) The advance jury fee deposit shall be made on or before the date scheduled for the initial case management conference in
the action. If no case management conference is scheduled in a civil action, the advance jury deposit shall be made no later
than 365 calendar days after the filing of the initial complaint. If the party has not appeared before the initial case management
conference or has appeared more than 365 calendar days after the filing of the initial complaint, the deposit shall be made as
provided in subdivision (d).


(d) Except as otherwise provided in subdivision (c), the deposit of advance jury fees shall be made at least 25 calendar days
before the date initially set for trial, except that in unlawful detainer actions the fees shall be deposited at least five days before
the date set for trial.


(e) The parties demanding a jury trial shall deposit with the clerk or judge, at the beginning of the second and each succeeding
day's session, a sum equal to that day's fees and mileage of the jury, including the fees and mileage for the trial jury panel if
the trial jury has not yet been selected and sworn. If more than one party has demanded a jury, the respective amount to be paid
daily by each party demanding a jury shall be determined by stipulation of the parties or by order of the court.


(f) A party waives trial by jury in any of the following ways:


(1) By failing to appear at the trial.


(2) By written consent filed with the clerk or judge.


(3) By oral consent, in open court, entered in the minutes.
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(4) By failing to announce that a jury is required, at the time the cause is first set for trial, if it is set upon notice or stipulation,
or within five days after notice of setting if it is set without notice or stipulation.


(5) By failing to deposit with the clerk, or judge, advance jury fees as provided in subdivision (c) or (d), as applicable.


(6) By failing to deposit with the clerk or judge, at the beginning of the second and each succeeding day's session, the sum
provided in subdivision (e).


(g) The court may, in its discretion upon just terms, allow a trial by jury although there may have been a waiver of a trial by jury.


(h) The court shall transmit the advance jury fees to the State Treasury for deposit in the Trial Court Trust Fund within 45
calendar days after the end of the month in which the advance jury fees are deposited with the court.


(i) Advance jury fees deposited after the effective date of the act 1  that amended this section during the 2011-12 Regular Session
shall be nonrefundable.


Credits
(Added by Stats.1988, c. 10, § 3, eff. Feb. 17, 1988. Amended by Stats.1988, c. 278, § 1; Stats.1989, c. 15, § 2, eff. May 10,
1989; Stats.1998, c. 931 (S.B.2139), § 83, eff. Sept. 28, 1998; Stats.1999, c. 83 (S.B.966), § 24; Stats.2000, c. 127 (A.B.2866),
§ 2, eff. July 10, 2000; Stats.2002, c. 806 (A.B.3027), § 15; Stats.2012, c. 41 (S.B.1021), § 3, eff. June 27, 2012.)


Editors' Notes


CODE COMMISSION NOTES


2022 Main Volume


1. Generally.--The right to a trial by jury may be waived in the mode prescribed by law.--Russell vs. Elliott, 2 Cal.,
p. 245; Exline vs. Smith, 5 Cal., p. 112; Smith vs. Pollack, 2 Cal., p. 92. A party cannot without objection try his case
before the Court without a jury and then complain that it was not tried by jury. Smith vs. Brannan, 13 Cal., p. 107;
Greason vs. Keteltas, 17 N.Y., p. 498. In a civil case, a party may waive a beneficial constitutional provision.--Van
Hook vs. Whitlock, 26 Wend., p. 43; 7 Paige, p. 337; 2 Edw. Ch., p. 304. And having once waived the provision he
cannot subsequently avail himself of it as a protection. Tombs vs. R. & S.R.R. Co., 28 Barb., p. 583; Lee vs. Tillotson,
24 Wend., p. 337; Baker vs. Brannan, 6 Hill, p. 47; Embury vs. Conner, 3 N.Y., p. 511. In criminal cases, parties have
not the power to modify by their consent the substantial constitution of the legal tribunal nor the fundamental mode of
its proceedings.--Cancemi vs. People, 16 N.Y., p. 501; 7 Abb., p. 271. A prisoner cannot be legally tried or convicted
on the verdict of eleven jurors, although he consented to be so tried.--Cancemi vs. People, supra.


2. Failure to Appear.--The failure to appear at the trial is a waiver of the right to a trial by jury.--Waltham vs. Carson,
10 Cal., p. 178; Doll vs. Feller, 16 Cal., p. 432; Gillispie vs. Benson, 18 Cal., p. 409. Filing an answer is not an
appearance within the meaning of the first subdivision of this section.--Zaine vs. Crowe, 4 Cal., p. 112. A failure
to appear does not authorize a trial by a jury of less than twelve.--Gillispie vs. Benson, 18 Cal., p. 409. Under a
rule of Court requiring a party demanding a trial by jury to file a written notice with the Clerk six days before the
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commencement of the term, it was held: that a jury was waived by the parties by a failure to file the notice that a jury
will be required; but that a Court has a right to direct an issue of fact to be tried by a jury, notwithstanding the parties
have waived the same.--Doll vs. Anderson, 27 Cal., p. 250.


LAW REVISION COMMISSION COMMENTS


1998 Amendment


Section 631 is amended to accommodate unification of the municipal and superior courts in a county. Cal. Const. art. VI, § 5(e).
See Section 85 (limited civil cases) & Comment. [28 Cal.L.Rev.Comm. Reports 51 (1998)].
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KeyCite Yellow Flag - Negative Treatment
 Declined to Follow by Mackovska v. Viewcrest Road Properties LLC,


Cal.App. 2 Dist., September 17, 2019


231 Cal.App.3d 1698
Court of Appeal, Second District, Division 6, California.


Wayne GANN, et al., Plaintiffs and Appellants,


v.


WILLIAMS BROTHERS REALTY,


INC., et al., Defendants and Respondents.


Civ. No. B048548.
|


July 9, 1991.


Synopsis
Developer sued broker for breach of fiduciary duty,
imposition of constructive trust, and intentional interference
with economic advantage. The Superior Court, Santa Barbara
County, No. SM 61557, Royce R. Lewellen, J., dismissed
action. Developer appealed. The Court of Appeal, Steven J.
Stone, P.J., held that: (1) Court properly refused to relieve
developer from waiver of jury trial, and (2) substantial
evidence supported finding that no fiduciary relationship
existed between parties.


Affirmed.


Procedural Posture(s): On Appeal; Motion to Dismiss.


West Headnotes (13)


[1] Jury Operation and Effect of Waiver


Given public policy favoring trial by jury, trial
court should grant motion to be relieved of jury
waiver unless, and except, where granting such
motion would work serious hardship to objecting
party. West's Ann.Cal.C.C.P. § 631.


8 Cases that cite this headnote


[2] Jury Operation and Effect of Waiver


Where doubt exists concerning propriety of
granting relief from jury waiver, this doubt, by
reason of constitutional guarantee of right to
jury trial, should be resolved in favor of party


requesting trial by jury. West's Ann.Cal.C.C.P. §
631; West's Ann.Cal. Const. Art. 1, § 16.


1 Cases that cite this headnote


[3] Jury Operation and Effect of Waiver


Court abuses its discretion in denying relief from
jury waiver where there has been no prejudice to
other party or to court from inadvertent waiver;
prejudice which must be shown from granting
relief from waiver is prejudice from granting of
relief and not prejudice from jury trial. West's
Ann.Cal.C.C.P. § 631; West's Ann.Cal. Const.
Art. 1, § 16.


22 Cases that cite this headnote


[4] Jury Operation and Effect of Waiver


In exercising its discretion as to whether to grant
relief from jury waiver, trial court may consider
delay in rescheduling jury trial, lack of funds,
timeliness of request, and prejudice to litigants.
West's Ann.Cal.C.C.P. § 631; West's Ann.Cal.
Const. Art. 1, § 16.


16 Cases that cite this headnote


[5] Jury Operation and Effect of Waiver


Court does not abuse its discretion in denying
relief from jury waiver where any reasonable
factor supporting denial of relief can be found
even if reviewing court, as question of first
impression, might take different view. West's
Ann.Cal.C.C.P. § 631; West's Ann.Cal. Const.
Art. 1, § 16.


18 Cases that cite this headnote


[6] Mandamus Trial by Jury


Writ of mandate is appropriate vehicle to secure
jury trial allegedly wrongfully withheld without
usual demonstration of prejudice or miscarriage
of justice required to obtain reversal after
judgment. West's Ann.Cal.C.C.P. § 631; West's
Ann.Cal. Const. Art. 1, § 16.


2 Cases that cite this headnote
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[7] Jury Operation and Effect of Waiver


In denying plaintiffs' motion for relief from
waiver of jury trial, court did not abuse its
discretion in considering defendants' claim of
hardship, i.e., that to grant relief within five
days of trial would work hardship in their trial
preparation. West's Ann.Cal.C.C.P. § 631; West's
Ann.Cal. Const. Art. 1, § 16.


9 Cases that cite this headnote


[8] Principal and Agent Conduct of Parties in
General


Principal and Agent Individual Interest of
Agent


Agent is under duty not to compete with his
principal on matters connected with agency, and
contract of agency may be implied from parties'
conduct.


[9] Principal and Agent Fraud


Agent is charged with duty of fullest disclosure
of all material facts concerning transaction that
might upset principal's decision.


2 Cases that cite this headnote


[10] Brokers Individual Interest of Broker


Brokers Acting for Parties Adversely
Interested


Real estate agent has same obligation of
undivided service and loyalty that is imposed on
trustee in favor of his beneficiary.


1 Cases that cite this headnote


[11] Brokers Fraud of Broker or His Agent


Oral agreement authorizing someone to act as
agent and find buyer for principal's property
and under which agent received confidential
information respecting property is sufficient to
create fiduciary relationship between parties.


1 Cases that cite this headnote


[12] Frauds, Statute Of Operation as to Rights
or Remedies in General


Although statute of frauds is applicable to
collection of compensation or commission by
agent or broker, it does not apply to cause of
action to recover from fiduciary commissions or
secret profits. West's Ann.Cal.Civ.Code § 1624.


3 Cases that cite this headnote


[13] Brokers Weight and Sufficiency


Sufficient evidence supported finding that
fiduciary relationship never arose between
developer and broker with respect to purchase
of certain property, and thus, broker's
commencement of negotiations for purchase of
property for itself violated no fiduciary duties;
written agreement between parties stated that
there would be no developer/agent relationship
unless and until developer took title to property,
and information provided by developer was not
to broker as broker or potential broker, but to
broker as potential joint venturer.


1 Cases that cite this headnote


Attorneys and Law Firms


**130  *1701  Gerald Mason, San Luis Obispo, for
plaintiffs and appellants.


Stoker & Myer, and Richard Travers Paynter, Santa Maria,
for defendants and respondents.


Opinion


STEVEN J. STONE, Presiding Justice.


Wayne Gann (Gann) and Gann Investments, Inc., (GII)
appeal from judgment of dismissal pursuant to Code of Civil


Procedure section 631.8, subdivision (a). 1  They contend that
the trial court erred in failing to relieve them of their waiver of
jury trial and in applying the wrong standard in determining
the nonexistence of broker-principal relationship between
Williams Brothers and GII. We find no error and affirm the
judgment.
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FACTS


Appellants filed an action against Williams Brothers Realty,
Inc., and David L. Williams for damages for breach
of fiduciary duty, imposition of constructive trust, and
intentional interference with economic advantage. The basis
of the action was a business transaction concerning appellants'
attempt to purchase certain lots in the City of Santa Maria.
March 30, 1988 appellants entered into a written contract with
Continental Paragon Corporation (Continental) evidenced
solely by escrow instructions under the terms of which
appellants agreed to purchase 30 lots in Tract No. 5445 for
$1,395,000. As part of the same transaction, Continental
granted appellants an option to purchase an additional 28 lots
in Tract No. 5445 subject to *1702  closing escrow on the
first 30 lots by May 16, 1988. Appellants obtained additional
extensions until June 28, 1988, but were unable to secure
financing by that date. Continental informed Gann that the
extension to June 28th was the last extension Gann would
receive.


Before the March 30th escrow opened on the property, David
L. Williams expressed interest to Gann in participating in
a joint venture to develop the project and also solicited
employment on behalf of Williams Brothers Realty as
appellants' broker. At that time, Gann informed Williams that
GII had its own subsidiary that acted as broker, but gave
Williams all of GII's financial projections and information on
the proposed project. Williams Brothers subsequently decided
against the joint venture.


Williams again expressed an interest in acting as appellants'
broker after escrow opened. According to Gann, he reached
an oral agreement with David L. Williams on or about June
1, 1988, in which GII would employ Williams Brothers
Realty to act as its broker for a 1.5 percent commission.
David L. Williams mailed a listing agreement unsigned by
Williams Brothers to GII which Gann signed but did not
return. Gann instructed the real estate director of GII to hold
the agreement until escrow closed and informed David L.
Williams the agreement would be sent at that time. The date of
commencement in the listing agreement was contingent upon
close of escrow and appellants' acquiring title to the property.


**131  Gann testified that he met with David L. Williams to
advise Williams that although the escrow had expired by its
terms, GII was continuing with the project with West Coast
Construction in a joint venture and GII would hold to its


arrangement with Williams when escrow closed. Gann knew
that David L. Williams or Williams Realty, as the exclusive
listing agent for Continental on the Sunrise Hills Project,
would receive a commission from Continental on the sale to
GII. Gann never asked David L. Williams to participate in
any of the negotiations with Continental and Williams was not
responsible for GII's inability to obtain financing. The parties
stipulated that by July 21, 1988, Williams Brothers Realty was
heavily involved in negotiations to purchase the project.


DISCUSSION


1. No Abuse of Discretion in Failing to Relieve Plaintiffs of
Jury Waiver.
The Santa Barbara Superior Court Clerk served notice on
appellants that they waived the right to jury trial because of
failure to deposit jury fees not *1703  less than 25 days before
trial as required by Code of Civil Procedure section 631. The
next day, appellants' counsel mailed a notice of motion and
motion for relief from default based on sections 631 and 473
accompanied by a tender of first-day jury fees. Appellants'
counsel declared that although he was aware of section 631,
he was unaware that Santa Barbara County Superior Court
applied the section strictly. He had never tried a jury case in
Santa Barbara Superior Court or in any county other than San
Luis Obispo within the previous five years and in that period,
the San Luis Obispo Superior Court Clerk had been willing
to accept first-day jury fees from the party demanding a jury
at any time prior to commencement of trial.


Respondents filed opposition to the motion in which they
argued that appellants failed to show mistake, inadvertence
or excusable neglect, but demonstrated merely an erroneous
assumption of leniency by a sister jurisdiction. Respondents
contended that revival of a jury trial less than five days
before trial would work an undue hardship upon them. They
stated that they had engaged in substantial preparation of their
defense and since they had been informed that appellants had
failed to deposit jury fees, had prepared no jury instructions.


Additionally, they stated that appellants' counsel had never
attempted to ascertain whether they would stipulate to relief
from waiver, but chose to give them only five days within
which to prepare their defense for trial by jury rather than
a “more simple and expedient trial to the court.” The court
denied the motion. Appellants contend this ruling was an
abuse of discretion, that the court gave no reasons for its
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ruling, and that respondents have not established prejudice
from granting the motion.


Section 631 provides in pertinent part that “(a) Trial by jury
may be waived by the several parties to an issue of fact in any
of the following ways: ... (5) By failing to deposit with the
clerk, or judge, advance jury fees 25 days prior to the date set
for trial, ... (d) The court may, in its discretion upon just terms,
allow a trial by jury although there may have been a waiver
of a trial by jury.”


[1]  [2]  Courts have held that, given the public policy
favoring trial by jury, the trial court should grant a motion
to be relieved of a jury waiver “unless, and except, where
granting such a motion would work serious hardship to the


objecting party.” (Boal v. Price Waterhouse & Co. (1985)
165 Cal.App.3d 806, 809, 212 Cal.Rptr. 42.) Where doubt
exists concerning the propriety of granting relief from such
waiver, this doubt, by reason of the constitutional guarantee
of right to jury trial (Cal. Const., art. I, § 16), *1704  should
be resolved in favor of the party requesting trial by jury.


(Cowlin v. Pringle (1941) 46 Cal.App.2d 472, 476, 116
P.2d 109.)


[3]  [4]  [5]  The court abuses its discretion in denying relief
where there has been no prejudice to the other party or to


the court from an inadvertent waiver. (Winston v. Superior
Court (1987) 196 Cal.App.3d 600, 602, 242 Cal.Rptr. 113;


 **132  Byram v. Superior Court (1977) 74 Cal.App.3d
648, 654, 141 Cal.Rptr. 604.) The prejudice which must
be shown from granting relief from the waiver is prejudice
from the granting of relief and not prejudice from the jury


trial. (Winston v. Superior Court, supra, 196 Cal.App.3d
at p. 603, 242 Cal.Rptr. 113.) In exercising its discretion,
the trial court may consider delay in rescheduling jury trial,
lack of funds, timeliness of the request and prejudice to the


litigants. (McIntosh v. Bowman (1984) 151 Cal.App.3d
357, 363, 198 Cal.Rptr. 533.) A court does not abuse its
discretion where any reasonable factors supporting denial of
relief can be found even if a reviewing court, as a question


of first impression, might take a different view. (Simmons
v. Prudential Ins. Co. (1981) 123 Cal.App.3d 833, 839, 177


Cal.Rptr. 37; Day v. Rosenthal (1985) 170 Cal.App.3d
1125, 1176, 217 Cal.Rptr. 89.)


Some courts have held that a party should not be able to
obtain a reversal on this ground after judgment without a


showing of prejudice occurring in the trial. (McIntosh
v. Bowman, supra, 151 Cal.App.3d 357, 362, 198 Cal.Rptr.
533.) Although it is difficult to envision precisely how one
shows prejudice from denial of a jury trial aside from that
inherent in deprivation of a constitutional right, the seldom
articulated reason for allowing the trial court's determination
to stand is that a party should not be able to play “Heads I win.
Tails you lose” by waiting until after judgment to seek review


of the denial of relief from jury waiver. (Id., at p. 363, 198
Cal.Rptr. 533.) Thus courts have held that prejudice will not
be presumed from the fact that the trial was to the court rather


than to the jury. (Ibid.; Byram v. Superior Court, supra,
74 Cal.App.3d at p. 653, 141 Cal.Rptr. 604.) Rather, it is
presumed that the party had the benefit of a fair and impartial


trial. (McIntosh v. Bowman, supra, 151 Cal.App.3d at p.
363, 198 Cal.Rptr. 533.)


[6]  [7]  Consequently, writ of mandate is the appropriate
vehicle to secure a jury trial allegedly wrongfully withheld
without the usual demonstration of prejudice or miscarriage
of justice required to obtain a reversal after judgment. (See


McIntosh, supra, at p. 364, 198 Cal.Rptr. 533; Byram v.
Superior Court, supra, 74 Cal.App.3d at p. 654, 141 Cal.Rptr.


604; Winston v. Superior Court, supra, 196 Cal.App.3d
600, 603, 242 Cal.Rptr. 113.) Here, however, even without
requiring appellants to demonstrate prejudice from the court's
denial of their motion, we find no abuse of discretion.
Although the trial court did not state any grounds for its ruling,
respondents had alleged prejudice to them in their opposition,
i.e., that to grant relief within five days of trial would work
a hardship in their trial *1705  preparation. We cannot say,
as a matter of law, that the court abused its discretion in
considering respondents' claim of hardship in denying the
motion.


2. Court Did Not Apply Wrong Standard in Determining
Lack of Broker–Principal Relationship.
As appellants indicate, all three of their theories of recovery
—broker's breach of fiduciary duty, constructive fraud, and
interference with prospective business advantage—rested
on the alleged existence of a broker-principal relationship
between Williams Brothers and GII at the time Williams
Brothers commenced negotiations with Continental for the
purchase of the property in question.
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Appellants assert that, assuming the existence of a broker-
principal relationship, Williams would be precluded from
appropriating GII's Sunrise Hills business opportunity as it
would constitute a breach of the duty of undivided loyalty


owed by a broker to his principal. (See Ward v. Taggart
(1959) 51 Cal.2d 736, 741, 336 P.2d 534.) Appellants assert
that the trial court erred in finding no fiduciary relationship
because the court erroneously believed the statute of frauds
prevented it.


[8]  [9]  [10]  On appeal from a judgment made pursuant
to Code of Civil Procedure section 681.8, the reviewing
court views the evidence most favorably to respondent and
examines whether substantial evidence exists to support
the judgment. **133  (Robert H. Jacobs, Inc. v. Westoaks
Realtors, Inc. (1984) 159 Cal.App.3d 637, 642, 205 Cal.Rptr.
620.) An agent is under a duty not to compete with his
principal on matters connected with the agency and a
contract of agency may be implied from the parties' conduct.


(Pollack v. Lytle (1981) 120 Cal.App.3d 931, 940, 175
Cal.Rptr. 81.) An agent is charged with the duty of fullest
disclosure of all material facts concerning the transaction that


might upset the principal's decision. (Buckley v. Savage
(1960) 184 Cal.App.2d 18, 27, 7 Cal.Rptr. 328.) A real estate
agent has the same obligation of undivided service and loyalty
that is imposed on a trustee in favor of his beneficiary.


(Ibid.)


[11]  [12]  Additionally, an oral agreement authorizing
someone to act as an agent and find a buyer for the principal's
property and under which the agent received confidential
information respecting the property is sufficient to create


a fiduciary relationship between the parties. (See Beeler
v. West American Finance Co. (1962) 201 Cal.App.2d 702,
705, 20 Cal.Rptr. 190.) Although Civil Code section 1624,


the statute of frauds, is applicable to the collection of
compensation or commission by the agent or *1706  broker,
it does not apply to a cause of action to recover from fiduciary


commissions or secret profits. (Steiner v. Rowley (1950)
35 Cal.2d 713, 717, 221 P.2d 9.)


[13]  However, the trial court here did not base its decision
on the lack of a writing signed by the party to be charged. The
court found that a fiduciary relationship never arose because
the written agreement stated that the listing was subject to
the purchase of the lots of Sunrise Hills Estates. Thus there
would be no developer-agent relationship unless and until the
developer took title to the property.


Substantial evidence supports the court's finding. In addition
to the express wording of the listing agreement, Gann
admitted that the listing would be conditioned upon close of
escrow and, for that reason, advised David L. Williams that
he would not return the listing agreement until that time. He
later informed Williams that escrow was cancelled June 28th,
weeks before the negotiations between Williams Brothers and
Continental took place. Moreover, the information provided
by Gann was not to Williams as a broker or potential broker,
but to Williams as a potential joint venturer.


Consequently, since no broker-principal relationship ever
arose, there was no concomitant fiduciary duty owed to
appellants.


The judgment is affirmed. Costs to respondents.


GILBERT and YEGAN, JJ., concur.


All Citations


231 Cal.App.3d 1698, 283 Cal.Rptr. 128


Footnotes


1 That section provides in pertinent part, “(a) After a party has completed his presentation of evidence in a trial
by the court, the other party, without waiving his right to offer evidence in support of his defense or in rebuttal
in the event the motion is not granted, may move for a judgment. The court as trier of the facts shall weigh
the evidence and may render a judgment in favor of the moving party, ...”
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KeyCite Yellow Flag - Negative Treatment
 Declined to Follow by Mikey's Houses LLC v. Bank of America, N.A.,


Tex.App.-Fort Worth, May 3, 2007


36 Cal.4th 944
Supreme Court of California


GRAFTON PARTNERS L.P., et al., Petitioners,


v.


The SUPERIOR COURT of


Alameda County, Respondent;


PriceWaterhouseCoopers L.L.P., Real Party in Interest.


No. S123344.
|


Aug. 4, 2005.


Synopsis
Background: Partnership sued auditor for breach of contract
and other causes of action. The Superior Court of Alameda
County, No. 2002-056106, Ronald M. Sabraw, J., granted
auditor's motion to strike partnership's demand for jury trial.
Partnership petitioned for writ of mandate. The Court of
Appeal ruled that provision in contract for waiver of jury trial
was unenforceable.


[Holding:] On petition for review, the Supreme Court,
George, C.J., held that predispute agreement that any lawsuit
between parties would be adjudicated in a court trial, and


not by jury trial, was unenforceable; disapproving Trizec
Properties, Inc. v. Superior Court, 229 Cal.App.3d 1616, 280
Cal.Rptr. 885.


Judgment of Court of Appeal affirmed.


Chin, J., filed a concurring opinion.


West Headnotes (5)


[1] Jury Form and sufficiency of waiver


Predispute agreement that any lawsuit between
parties would be adjudicated in a court trial, and
not by jury trial, was unenforceable; contractual


waiver of jury trial violated state constitutional
right to jury trial in civil cases, absent legislative
authorization, and statute authorizing waiver of
jury trial did not authorize predispute waiver


of that right; disapproving Trizec Properties,
Inc. v. Superior Court, 229 Cal.App.3d 1616, 280
Cal.Rptr. 885. West's Ann.Cal.Const. Art. 1, §
16; West's Ann.Cal.C.C.P. § 631(d)(2).


See 7 Witkin, Cal. Procedure (4th ed. 1997) Trial,
§ 113 et seq.; Annot., Contractual Jury Trial
Waivers in State Civil Cases (1996) 42 A.L.R. 5th
53.


109 Cases that cite this headnote


[2] Statutes Language and intent, will,
purpose, or policy


Statutes Context


The court looks first to the words of the statute
in an attempt to ascertain legislative intent,
examining the disputed phrases in the context of
the statute as a whole.


1 Cases that cite this headnote


[3] Statutes Associated terms and provisions; 
 noscitur a sociis


Statutes Similarity or difference


Under the canon of statutory construction known
as “noscitur a sociis,” ordinarily the court
interprets related statutory provisions on the
assumption that they each operate in the same
manner, and courts may conclude that the
Legislature would not intend one subsection of
a subdivision of a statute to operate in a manner
markedly dissimilar from other provisions in the
same list or subdivision.


11 Cases that cite this headnote


[4] Statutes Associated terms and provisions; 
 noscitur a sociis


Under the canon of statutory construction known
as “noscitur a sociis,” the meaning of a word may
be ascertained by reference to the meaning of
other terms which the Legislature has associated
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with it in the statute, and its scope may be
enlarged or restricted to accord with those terms.


8 Cases that cite this headnote


[5] Courts Intermediate appellate court


The Supreme Court is not bound to follow the
decision of a single intermediate appellate court.
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Attorneys and Law Firms


***5  Howard Rice Nemerovski Canady, Falk & Rabkin,
Jerome B. Falk, Jr., ***6  Steven L. Mayer, San Francisco;
Bartko, Zankel, Tarrant & Miller, John J. Bartko, Christopher
J. Hunt and Allan N. Littman, San Francisco, for Petitioners.


McGuinn, Hillsman & Palefsky, Cliff Palefsky and Keith
Ehrman, San Francisco, for California Employment Lawyers
Association as Amicus Curiae on behalf of Petitioners.


The Arns Law Firm, Morgan C. Smith, Robert S. Arns, San
Francisco; Bruce R. Pfaff & Associates and Bruce R. Pfaff for
the American Board of Trial Advocates as Amicus Curiae on
behalf of Petitioners.


Law Offices of Public Advocates and Richard A.
Marcantonio, San Rafael, for Public Advocates, Inc., as
Amicus Curiae on behalf of Petitioners.


The Sturdevant Law Firm, James C. Sturdevant and Monique
Olivier, San Francisco, for Consumer Attorneys of California,
Trial Lawyers for Public Justice, Association of Trial Lawyers
of America and National Association of Consumer Advocates
as Amici Curiae on behalf of Petitioners.


No appearance for Respondent.


Gibson, Dunn & Crutcher, Daniel M. Kolkey, San Francisco,
Scott A. Fink, and Daniel S. Floyd, Theodore J. Boutrous, Jr.,
Julian W. Poon and Dominic Lanza, Los Angeles, for Real
Party in Interest.


Deborah J. La Fetra and Timothy Sandefur, Sacramento, for
Pacific Legal Foundation as Amicus Curiae on behalf of Real
Party in Interest.


Buchalter, Nemer, Fields & Younger, James B. Wright,
Bernard E. Lesage, Los Angeles; Goldberg, Kohn, Bell,
Black, Rosenbloom & Moritz, Richard M. Kohn, Kenneth
S. Ulrich; Otterbourg, Steindler, Houston & Rosen, Bernard
Beitel, Jonathan N. Helfat and Daniel Wallen, for Commercial
Finance Association as Amici Curiae on behalf of Real Party
in Interest.


Morgan, Lewis & Bockius, Rebecca D. Eisen, Thomas M.
Peterson, Brett M. Schuman and Amanda D. Smith, San
Francisco, for Employers Group as Amicus Curiae on behalf
of Real Party in Interest.


Leland Chan, San Francisco, for California Bankers
Association as Amicus Curiae on behalf of Real Party in
Interest.


National Chamber Litigation Center, Robin S. Conrad,
Stephanie A. Martz; Mayer, Brown, Rowe & Maw, Donald M.
Falk, Palo Alto, and Fatima Goss Graves, for the Chamber of
Commerce of the United States of America as Amicus Curiae
on behalf of Real Party in Interest.


Wilson, Sonsini, Goodrich & Rosati, Nina F. Locker, Steven
Guggenheim and Joni Ostler, Palo Alto, for New Focus, Inc.,
as Amicus Curiae on behalf of Real Party in Interest.


Allen Matkins Leck Gamble & Mallory, Bruce W. Hyman
and Gregg J. Loubier, Los Angeles, for California Mortgage
Bankers Association as Amicus Curiae on behalf of Real
Party in Interest.


Erika C. Frank; Knox, Lemmon & Anapolsky, Thomas
S. Knox and Glen C. Hansen, Sacramento, for California
Chamber of Commerce and California Retailers Association
as Amici Curiae on behalf of Real Party in Interest.


Stephan, Oringher, Richman & Theodora, Harry W.R.
Chamberlain, Robert M. Dato and Brian P. Barrow, Costa
Mesa, for Association of Southern California Defense
Counsel as Amicus Curiae on behalf of Real Party in Interest.


Wilke, Fleury, Hoffelt, Gould & Birney, Matthew W. Powell,
Megan A. Lewis, Sacramento; Willkie Farr & Gallagher,
Kelly M. Hnatt; and Richard I. Miller for American Institute
of Certified Public Accountants ***7  as Amicus Curiae on
behalf of Real Party in Interest.


Fred J. Hiestand, Sacramento, for the Civil Justice
Association of California as Amicus Curiae on behalf of Real
Party in Interest.
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Opinion


GEORGE, C.J.


*950  **480  The present case concerns what is principally
a question of statutory interpretation. At issue is Code of


Civil Procedure section 631, 1  a provision prescribing the
six means by which parties to a civil lawsuit may waive
**481  their right to have their disputes adjudicated in a


jury trial rather than in a court trial. Petitioners contend a
contractual agreement that is entered into prior to any dispute
arising between the contracting parties is not one of the
means authorized by statute. In consequence, they claim, their
predispute agreement that any lawsuit between them and real
party would be adjudicated in a court trial, and not by jury
trial, was unenforceable. The Court of Appeal agreed with
petitioners' contention, as do we, for the reasons that follow.


I


In March 1999, petitioners engaged real party in interest
PriceWaterhouseCoopers L.L.P. (hereafter real party), an
accounting firm, to audit certain accounts belonging to two
of petitioners' partnerships, Grafton and Allied. On March
11, 1999, real party sent petitioners an engagement letter
confirming the terms of the retainer agreement. Under the
heading “[r]elease and indemnification,” the letter released
real party from liability in the event of misrepresentation by
the partnerships' management and specified that real party
would not be liable to the partnerships except for willful
misconduct or fraud. A waiver followed, expressed in these
terms: “In the unlikely event that differences concerning [real
party's] services or fees should arise that are not resolved by
mutual agreement, to facilitate judicial resolution and save
time and expense of both parties, [petitioners and real party]
agree not to demand a trial by jury in any action, proceeding or
counterclaim arising out of or relating to [real party's] services
and fees for this engagement.”


On June 27, 2002, petitioners filed a complaint against
real party, alleging negligence, misrepresentation, and other
causes of action based upon real party's asserted failure
to disclose and its cover-up of fraudulent business *951
practices that it discovered during its audit. A third amended
complaint was filed on March 19, 2003, and petitioners
demanded a jury trial. The trial court, relying upon the waiver
contained in the engagement letter, granted real party's motion
to strike the jury demand.


Petitioners filed a petition for writ of mandate or prohibition
in the Court of Appeal, and that court granted relief in
petitioners' favor. It concluded that a predispute waiver of
a jury trial is not authorized by section 631, and that only
those waivers authorized by statute are consistent with article
I, section 16 of the California Constitution. We granted real
party's petition for review.


II


[1]  When parties elect a judicial forum in which to resolve
their civil disputes, article I, section 16 of the California
Constitution accords them the right to trial by ***8  jury


(with limited exceptions not relevant in the present case). 2


Our Constitution treats the historical right to a jury resolution
of disputes that have been brought to a judicial forum as
fundamental, providing that in “a civil cause,” any waiver of
the inviolate right to a jury determination must occur by the
consent of the parties to the cause as provided by statute. (Cal.


Const., art. I, § 16.) 3


The statute implementing this constitutional provision is
section 631. It holds inviolate the right to trial by jury, and
prescribes that a jury may be waived in civil cases only as
provided in subdivision (d) of its provisions. (§ 631, subd.
(a).) Subdivision (d) describes six means by which the right
to jury trial may be forfeited or waived, including failure to
appear at trial, failure to demand jury trial within a specified
period after the case is set for trial, failure to pay required
fees in advance or during trial, oral consent in open court, or
written consent filed with the clerk or the court.


**482  A


We begin with a discussion of the relevant state constitutional
provision, because the one other Court of Appeal decision
to have considered whether predispute jury trial waivers
are enforceable concluded that, although  *952  section
631 does not authorize such waivers, they are permissible


without statutory authorization. (Trizec Properties, Inc. v.
Superior Court (1991) 229 Cal.App.3d 1616, 280 Cal.Rptr.


885 (Trizec ).) The appellate court reasoned that nothing in
the applicable constitutional provision prohibits such waivers,
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which it found comparable to the arbitration clauses found in


many contracts. (Id. at p. 1618, 280 Cal.Rptr. 885.)


The difficulty with the analysis in Trizec is that it is
inconsistent with an established line of cases beginning with
an early decision of this court. In Exline v. Smith (1855)
5 Cal. 112 (Exline ) and subsequent cases, we interpreted
substantially similar constitutional language and held that
the rules under which the parties to a lawsuit may waive
a jury trial must be prescribed by the Legislature, which is
without power to delegate to the courts the responsibility of
determining the circumstances under which such a waiver
may be permitted. (Id. at pp. 112–113; People v. Metropolitan
Surety Co. (1912) 164 Cal. 174, 177, 128 P. 324; Biggs
v. Lloyd (1886) 70 Cal. 447, 448–449, 11 P. 831; see also


Parker v. James E. Granger, Inc. (1935) 4 Cal.2d 668,
679, 52 P.2d 226 [section 631 identifies the exclusive means
by which the right to jury trial may be waived]; Cohill v.
Nationwide Auto Service (1993) 16 Cal.App.4th 696, 700, 19


Cal.Rptr.2d 924 [same]; Selby Constructors v. McCarthy
(1979) 91 Cal.App.3d 517, 524, 154 Cal.Rptr. 164 [“Section
631 has been repeatedly interpreted as setting forth strict


requirements”]; De Castro v. Rowe (1963) 223 Cal.App.2d
547, 552, 36 Cal.Rptr. 53 [“It has been repeatedly held that
trial by jury may be waived only in the manner designated
by ... section 631”]; 7 Witkin, Cal. Procedure (4th ed. 1997)
Trial, § 113, p. 131.) Applying our decisions, and examining
***9  the history of the constitutional provision, the Court of


Appeal in the present case similarly concluded that a waiver
of the right to jury trial is permissible only to the extent
expressly authorized by statute. In so holding, the Court of


Appeal rejected the reasoning of the decision in Trizec that,
although section 631 does not authorize predispute waivers of
jury trial, such waivers, like those in arbitration agreements,


are permissible on nonstatutory grounds. (Trizec, supra,
229 Cal.App.3d at p. 1618, 280 Cal.Rptr. 885.) The Court
of Appeal in the present case explained that nonstatutory
authority for waiver of the right to jury trial is not permitted
by our Constitution.


We can find no more succinct and accurate analysis of
the relevant constitutional provision than that employed by
Justice Simons writing for the Court of Appeal in its decision
below:


“The California Constitution, as originally adopted in 1849,
set out the right to a jury trial in the strongest possible terms: ‘
“[T]he right of trial by jury shall be secured to all, and *953
remain inviolate for ever; but a jury trial may be waived by
the parties in all civil cases in the manner to be prescribed by
law.” ’ ([Exline, supra,] 5 Cal. 112, 112, quoting Cal. Const.
of 1849, art. I, § 3.) Soon after the Constitution's adoption, the
Legislature enacted a statute that set out specific situations in
which a civil jury is deemed waived and then added, ‘ “The
Court may prescribe by rule what shall be deemed a waiver
in other cases.” ’ (Exline, at p. 112, quoting § 179 of the Cal.


Civil Practice Act [Stats. 1851, ch. 5, § 179, p. 78].) 4


“In Exline the Supreme Court considered a jury waiver that
arose under a court rule adopted pursuant to the statute (§ 179
of the Cal. Civil Practice Act). The Supreme Court concluded
that our Constitution forbids the creation of judicial rules
of waiver, even if such rules are promulgated pursuant to a
**483  legislative delegation of such power to the judiciary.


The court interpreted the phrase ‘prescribed by law’ within
article I, section 3, of the California Constitution of 1849, to
mean that the Legislature, alone, had the power to determine
the circumstances under which a jury could be waived. ‘The
Constitution has imposed the power as well as the necessity
upon the Legislature, of determining in what cases a jury trial
may be waived, which cannot be transferred or delegated to
any other department of Government. The words “prescribed
by law,” look to actual legislation upon the subject, and in no
just sense can be extended to a permission of the exercise of
this power to others. [¶] ... [T]he power to “prescribe by law”
is legislative and cannot be conferred on judicial officers....'
(Exline, supra, 5 Cal. at pp. 112–113.)


“Since Exline, the constitutional requirement that the
Legislature prescribe the methods for a civil jury
waiver has become firmly rooted. [The] Supreme Court
has, on numerous occasions, stricken trial court rules
and disapproved of appellate court decisions creating
nonstatutory waivers. (See People v. Metropolitan Surety Co.,
[supra,] 164 Cal. 174, 177–178, 128 P. 324 [invalidating
local rule setting out nonstatutory basis for waiver]; Biggs v.


Lloyd, [supra,] 70 Cal. 447, 11 P. 831 [same]; see  ***10
Robinson v. Puls (1946) 28 Cal.2d 664, 666, 171 P.2d 430
[disapproving District Courts of Appeal cases finding waiver
when party with legal and equitable claims failed to specify
jury issues in its jury demand].)


*954  “Post-Exline efforts to modify the California
Constitution have reinforced the holding of that case. In the
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Constitutional Convention of 1878–1879, 5  it was proposed
that the requirement of legislative action be deleted and the
authority to waive a civil jury be granted to the parties on


their own or acting with judicial approval. 6  The primary
argument advanced on behalf of the proposed amendments
was that the parties should have the freedom to agree to waive
a right that belonged to them. Yet, the Convention rejected
these proposals and reenacted the jury waiver provision
without material change. In relevant part, the new provision
stated: ‘A trial by jury may be waived ... in civil actions
by the consent of the parties, signified in such manner as
may be prescribed by law.’ (Cal. Const. of 1879, art. I,
§ 7.) Because the Constitutional Convention of 1878–1879
reenacted the ‘prescribed by law’ terminology contained
in the former versions of the California Constitution, it
effectively incorporated Exline's construction of that phrase.


(See Sarracino v. Superior Court (1974) 13 Cal.3d 1, 8,
118 Cal.Rptr. 21, 529 P.2d 53.)


“Nearly a century later, in 1970, the California Constitution
Revision Commission considered the impact of the right to
jury trial on overcrowded court dockets, but concluded it
lacked the expertise to prescribe significant changes, while


other, more capable bodies were studying the problem. 7


(Transcript, Cal. Const. Revision Com. meeting of July 23,
1970, pp. 97–98.) The commission did adopt one pertinent
modification, further clarifying that only the Legislature may
prescribe the manner in which parties may consent to a civil
jury waiver: ‘In a civil cause a jury may be waived by the
consent of the parties expressed as prescribed by statute.’
(Minutes, Cal. Const. Revision Com. meeting of Oct. 8–9,
1970, pp. 5–7, italics added.) Later, the Legislature submitted
this revision to the voters, who approved it in November
**484  1974. (Ballot Pamp., Gen. Elec. (Nov. 5, 1974)


Proposed Amends. to Cal. Const. with arguments to voters,
pp. 26, 70.) The current jury waiver provision, now contained
in article I, section 16 of the California Constitution, retains
this language.


*955  “Hence, California constitutional history reflects an
unwavering commitment to the principle that the right to
a civil jury trial may be waived only as the Legislature
prescribes, even in the face of concerns that the interests of
the parties and the courts would benefit from a relaxation of
this requirement.”


***11  The court in the Trizec case, however, failed to
acknowledge the judicial decisions and the constitutional


history described above, commenting merely that the
constitutional provision “cannot be read to prohibit
individuals from waiving, in advance of any pending action,


the right to trial by jury in a civil case.” (Trizec, supra, 229
Cal.App.3d at p. 1618, 280 Cal.Rptr. 885.) The court drew
support from decisions enforcing arbitration agreements,
pointing out that such agreements also constitute a waiver of
the right to jury trial, but nonetheless have been approved as a
permissible means to “ ‘select a forum that is alternative to and


independent of, the judicial.’ ” (Ibid., quoting Madden
v. Kaiser Foundation Hospitals (1976) 17 Cal.3d 699, 714,


131 Cal.Rptr. 882, 552 P.2d 1178 (Madden ).)


The analogy to arbitration agreements is not persuasive.
Unlike predispute jury waivers, predispute arbitration
agreements are specifically authorized by statute. (§ 1281
[“A written agreement to submit to arbitration an existing
controversy or a controversy thereafter arising is valid,
enforceable and irrevocable, save upon such grounds as
exist for the revocation of any contract”], italics added.)
Moreover, as is demonstrated by the language quoted


from our Madden decision, arbitration agreements are
distinguishable from waivers of the right to jury trial in
that they represent an agreement to avoid the judicial forum
altogether. Specifically distinguishing arbitration from the
waiver of jury trial authorized by section 631 (and refusing to


apply that statute), we observed in Madden that a principal
feature of an arbitration agreement is that the contracting
parties agree they will “not submit[ ] their controversy to a


court of law in the first instance.” (Madden, supra, 17
Cal.3d at p. 713, 131 Cal.Rptr. 882, 552 P.2d 1178.)


In essence, real party concedes that jury waivers are
permissible only to the extent they are authorized by statute,
and merely claims that the history of article I, section 16
of the state Constitution does not suggest that delegates to
the constitutional convention, subsequent legislators, or the
voters by initiative measure intended to “suggest any level
of specificity concerning, or policy toward the nature of,
the legislative authorization of jury waivers in civil cases.”
According to real party, the constitutional provision was not
intended to “embody any particular policy concerning the
conditions under which a jury waiver might be appropriate.
Rather, article I, section 16 ... simply delegates to the
Legislature—through the provision that waiver methods be
‘prescribed by statute’—the task of making these policy
judgments.”
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*956  In the next part, we shall examine the text of the
statute to determine whether a predispute waiver of the right
to jury trial is consistent with the fairly specific language of
the statute. But we reject at the outset real party's assertion
that the constitutional provision discloses a neutral policy
with respect to the issue of waiver of jury trial in a judicial
proceeding. Our decision in the Exline case was based in part
upon our understanding that the Framers of the Constitution
intended to restrict to the Legislature the power and obligation
to establish rules for jury waivers, because “[t]he right of
trial by jury is too sacred in its character to be frittered away
or committed to the uncontrolled caprice of every judge or
magistrate in the State.” (Exline, supra, 5 Cal. at p. 113.)
Later cases confirm that the right to trial by jury is considered
so fundamental that ambiguity in the statute permitting such
waivers must be “resolved in favor of according to a litigant a


jury trial.” (Loranger v. Nadeau (1932) 215 Cal. 362, 368,


10 P.2d 63, overruled on other grounds in ***12  Reich v.
Purcell (1967) 67 Cal.2d 551, 555, 63 Cal.Rptr. 31, 432 P.2d
727.) Similarly, lower courts have observed that the right to
trial by jury is so **485  important that it must be “zealously


guarded” in the face of a claimed waiver (Byram v.
Superior Court (1977) 74 Cal.App.3d 648, 654, 141 Cal.Rptr.
604). This has led to consistent interpretation of section 631
as providing strict and exclusive requirements for waiver


of jury trial (Selby Constructors v. McCarthy, supra, 91
Cal.App.3d at p. 524, 154 Cal.Rptr. 164) and requiring courts
to resolve doubts in interpreting the waiver provisions of
section 631 in favor of a litigant's right to jury trial. (Cohill
v. Nationwide Auto Service, supra, 16 Cal.App.4th at p. 699,


19 Cal.Rptr.2d 924; Byram v. Superior Court, supra, 74
Cal.App.3d at p. 654, 141 Cal.Rptr. 604.) These principles
of construction inform our interpretation of the statute, as we
shall explain.


We agree with the Court of Appeal in the present case
that, “[a]s our recitation of California's constitutional history
reveals, unless the Legislature prescribes a jury waiver


method, we cannot enforce it.” To the extent Trizec
Properties, Inc. v. Superior Court, supra, 229 Cal.App.3d
1616, 280 Cal.Rptr. 885, holds that the right to jury trial may
be waived in a manner that is without statutory authorization,
it is disapproved.


B


Having confirmed that waiver of the right to jury trial in a
civil cause is permitted only as prescribed by statute, we turn
to the relevant statute, which, as we have seen, should be
interpreted strictly in order to preserve the right to jury trial.
Section 631 is the sole statute governing waiver of a jury in a
civil judicial proceeding. In subdivision (a) it provides: “The
right to a trial by jury as declared by Section 16 of Article I
of the California Constitution shall be preserved to the parties
inviolate. In civil cases, a jury may only be waived pursuant to
subdivision (d).” (§ 631, subd. (a), italics added.) Subdivision
(d) *957  identifies the six means by which the right to a jury
may be forfeited or waived, declaring: “A party waives trial
by jury in any of the following ways: [¶] (1) By failing to
appear at the trial. [¶] (2) By written consent filed with the
clerk or judge. [¶] (3) By oral consent, in open court, entered
in the minutes. [¶] (4) By failing to announce that a jury is
required, at the time the cause is first set for trial, if it is set
upon notice or stipulation, or within five days after notice
of setting if it is set without notice or stipulation. [¶] (5) By
failing to deposit with the clerk, or judge, advance jury fees as
provided in subdivision (b). [¶] (6) By failing to deposit with
the clerk or judge, at the beginning of the second and each
succeeding day's session, the sum provided in subdivision
(c).”


Real party contends that subsection (2) of subdivision (d)
(§ 631, subd. (d)(2)) permits persons to waive jury trial by
contract prior to any legal dispute, so long as one of them,
subsequently having become a party to litigation concerning
the legal dispute, files the waiver with the clerk or judge. Real
party asserts the provision does not restrict the time at which
the waiver agreement may be entered into. We agree with


the Court of Appeal that our decision in Madden, supra,
17 Cal.3d 699, 131 Cal.Rptr. 882, 552 P.2d 1178, supports a
contrary conclusion.


Madden, a party to a health care contract that contained an
arbitration clause, relied upon section 631 in an effort to
avoid arbitration of a dispute arising out of the contract. She
asserted that the jury waiver contained in the arbitration clause
was unenforceable because it failed to comply ***13  with
section 631, yet resulted in the loss of the right to trial by jury.


(Madden, supra, 17 Cal.3d at p. 713, 131 Cal.Rptr. 882,
552 P.2d 1178.)
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This court disagreed, concluding that section 631 was more
limited in its application than Madden claimed. Although an
arbitration agreement results in the waiver of the right to jury
trial, we concluded section 631 applied only once litigation
had commenced. We said that the statute “presupposes a
pending action, and relates only to the manner in which a
party to such action can waive his right to demand a jury trial
instead of a court trial. It does not purport to prevent parties
from avoiding jury trial by not submitting their controversy
to a court of law in the first instance. Indeed it has always
been understood without question that parties could eschew
jury trial either by settling the underlying controversy, or by
agreeing to a method of resolving that controversy, such as
**486  arbitration, which does not invoke a judicial forum.”


(Madden, supra, 17 Cal.3d at p. 713, 131 Cal.Rptr. 882,
552 P.2d 1178, italics added.)


In other words, it was our view that section 631 applies
only once there is a pending action—once the parties have


“submitt[ed] their controversy to a court of law.” (Madden,
supra, 17 Cal.3d at p. 713, 131 Cal.Rptr. 882, 552 P.2d 1178.)
By inference, only *958  persons who already are parties
to a pending action may enter into a waiver of jury trial as
provided by the statute. And as the Court of Appeal in the
present case reasoned, “[i]f only parties to a pending action
may waive a jury under section 631, then it is logical to
conclude that both the execution of the written consent and
the filing of that consent must occur during the pendency of
the civil action.”


We also note that, although the decision in Trizec,
supra, 229 Cal.App.3d 1616, 280 Cal.Rptr. 885, determined
that a predispute waiver of jury trial was permissible on
nonstatutory grounds—a conclusion correctly rejected in the
present case by the Court of Appeal, as established in the


preceding part— Trizec relied upon language quoted above


from our Madden decision in concluding that section


631 does not authorize such waivers. (Trizec, supra, 229
Cal.App.3d at p. 1618, 280 Cal.Rptr. 885.)


Real party objects, claiming the circumstance that section


631 “presupposes a pending action” (Madden, supra, 17
Cal.3d at p. 713, 131 Cal.Rptr. 882, 552 P.2d 1178) “does
not mean that written consents cannot be prepared before the
action is instituted and then filed in court during the pending
action within the meaning of section 631(d)(2).” It claims


that the “manner of waiver” referred to in our Madden
decision “involves merely the effectuation of the waiver. In
this case, the manner of effectuation was the filing of the
written consent ‘with the clerk or judge.’ (§ 631(d)(2).)”


Somewhat inconsistently, it claims our Madden decision
concerned arbitration proceedings, not jury trial waivers
pursuant to section 631, rendering mere dicta the excerpts


from Madden relied upon by the Court of Appeal. Real
party urges this court to rely upon the asserted plain meaning
of the statute, contending that “nothing in the plain language
of section 631(d)(2) provides that the written consent must be
prepared or executed at any particular time, only that it must
be ‘filed with the clerk or judge.’ ”


We are not persuaded by real party's claims. As noted above,
because our state Constitution identifies the right to jury
trial as “inviolate” (Cal. Const., art. I, § 16), any ambiguity
or doubt concerning the waiver provisions of section 631
must be “resolved in favor of according to a litigant a jury


trial.” (Loranger v. Nadeau, ***14  supra, 215 Cal. at p.
368, 10 P.2d 63; Cohill v. Nationwide Auto Service, supra,


16 Cal.App.4th at p. 699, 19 Cal.Rptr.2d 924; Byram v.
Superior Court, supra, 74 Cal.App.3d at p. 654, 141 Cal.Rptr.
604.) We believe the language of section 631, subdivision (d)
strongly suggests that waiver of the right to jury trial must
occur subsequent to the initiation of a civil lawsuit. At the very
least, section 631, subdivision (d)(2) is ambiguous concerning
the validity of waivers entered into prior to the emergence of
a legal dispute.


[2]  *959  We look first to the words of the statute in
an attempt to ascertain legislative intent, examining the
disputed phrases in the context of the statute as a whole.


(See Olmstead v. Arthur J. Gallagher & Co. (2004) 32


Cal.4th 804, 811, 11 Cal.Rptr.3d 298, 86 P.3d 354; Robert
L. v. Superior Court (2003) 30 Cal.4th 894, 900–901, 135
Cal.Rptr.2d 30, 69 P.3d 951.)


We observe that the grammar of section 631, subdivision (d)
strongly supports the inference that both the agreement to
waive jury trial and the filing of any such agreement must
occur subsequent to the commencement of the lawsuit. The
term “party” at the beginning of section 631, subdivision
(d) is the subject of each of the following six subsections.
These subsections set out the exclusive permissible methods


by which a “party” may waive a jury. (Parker v. James
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E. Granger, Inc., supra, 4 Cal.2d at p. 679, 52 P.2d 226.)
Grammatically, the term “party” must carry the same meaning
for each subsection for which it is the subject. For five out
of the six subsections prescribing the exclusive method by
which jury trial may be **487  waived, the term “party” can
refer only to a party to an ongoing lawsuit; specifically, the
subdivision provides that a “party” waives jury trial by failing
to appear at the trial, by consent in open court, by failing to
demand a jury within a specified period after the case is set for
trial, or by failing to deposit jury fees in advance of or during
trial with the clerk or judge. The word “party” must carry the
same meaning in the subsection that concerns us, leading to
the conclusion that a person must be a party to a lawsuit in
order to waive jury trial.


Similarly, the circumstance that five of the six subsections
of section 631, subdivision (d) refer to an act or omission
that, as a temporal matter, must occur entirely during the
period following the commencement of litigation strongly
suggests that the waiver described in subsection (2) also refers
to an act that is undertaken entirely during the period after
the lawsuit was filed. Specifically, a failure to appear, to
demand jury trial, or to pay necessary fees—or an oral consent
in open court—must occur in its entirety after the litigation
has commenced. If the Legislature had intended a different
temporal reach for section 631, subdivision (d)(2), we believe
it would have explicitly stated so—as it did in connection with
arbitration and reference agreements. (See §§ 638, 1281.)


Furthermore, section 631, subdivision (d) is phrased in the
present tense. The subdivision provides that the party, that is,
the party to a lawsuit, permissibly “waives” jury trial (thereby
agreeing to a court trial) by written consent filed with the clerk
or the court. Thus the person must be a party when he or she
“waives” the right to jury trial; there is no reference in the past
tense to any action taken by nonparties prior to the initiation
of the lawsuit.


*960  We also observe that, in five of the six subsections of
section 631, subdivision (d), persons may lose the important
right to have their disputes adjudicated before a jury (rather
than by the court) only by their own act or failure to act after
the litigation begins. Specifically, parties to ***15  lawsuits
may lose their right to jury trial by their own failure to appear,
to demand jury trial, or to pay necessary fees, or by their
acts in open court. Under real party's theory, however, the
opposing party in the lawsuit unilaterally can precipitate his or
her opponent's loss of the right to a jury trial by filing, once a
lawsuit commences, an agreement that was entered into prior


to the dispute and prior to the filing of a lawsuit. We do not
see any textual support for the result that would follow from
real party's interpretation.


[3]  [4]  Ordinarily we interpret related statutory provisions
on the assumption that they each operate in the same manner,
and courts may conclude that the Legislature would not intend
one subsection of a subdivision of a statute to operate in a
manner “ ‘markedly dissimilar’ ” from other provisions in


the same list or subdivision. (People ex rel. Lungren v.
Superior Court (1996) 14 Cal.4th 294, 307, 58 Cal.Rptr.2d
855, 926 P.2d 1042.) This canon of statutory construction,
known as noscitur a sociis, supports our interpretation of
section 631, as the Court of Appeal recognized. Under this
canon, “the meaning of a word may be ascertained by
reference to the meaning of other terms which the Legislature
has associated with it in the statute, and ... its scope may be


enlarged or restricted to accord with those terms.” (People
v. Rogers (1971) 5 Cal.3d 129, 142, 95 Cal.Rptr. 601, 486


P.2d 129 (conc. & dis. opn. of Mosk, J.); see also People
v. Jones (2003) 112 Cal.App.4th 341, 354, 4 Cal.Rptr.3d
916 (conc. & dis. opn. of Kolkey, J.) [“ ‘a word takes
meaning from the company it keeps' ”]; Blue v. Bontá  (2002)
99 Cal.App.4th 980, 990, 121 Cal.Rptr.2d 483.) Employing
this aid to interpretation, and recalling that any doubts in
interpreting section 631 should be resolved in favor of
preserving the right to jury trial, we do not believe the
language of section 631 supports real party's view.


We also do not find any indication the Legislature intended
the result proposed by real party. On the contrary, when
the Legislature has authorized waiver of the right to trial
in a court of law prior to the emergence of a dispute,
it has done so explicitly. As already noted, for example,
section 1281, authorizing arbitration agreements, provides:
“A written agreement to submit to arbitration an existing
controversy or a controversy **488  thereafter arising is
valid, enforceable and irrevocable, save upon such grounds
as exist for the revocation of any contract.” (Italics added.)
Section 638, authorizing courts to transfer a dispute to a
referee upon the agreement of the parties, initially provided
that a referee may be appointed “ upon the agreement of
the parties filed with the clerk, or judge, or entered into
the minutes” (Stats.1951, ch. 1737, § 93, p. 4117), but that
statute was amended in 1982 to include *961  predispute
agreements, now authorizing a judicial reference “upon the
agreement of the parties filed with the clerk, or judge, or
entered in the minutes, or upon the motion of a party to a



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936119360&pubNum=661&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1ef87248faba11d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=00fd9a4f45a24975980b529f267327d0&contextData=(sc.Default) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996270106&pubNum=661&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996270106&pubNum=661&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996270106&pubNum=661&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4e3183f0fadb11d98ac8f235252e36df&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=00fd9a4f45a24975980b529f267327d0&contextData=(sc.Default) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971124518&pubNum=661&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971124518&pubNum=661&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971124518&pubNum=661&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iec7c4523fa3811d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=00fd9a4f45a24975980b529f267327d0&contextData=(sc.Default) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003661713&pubNum=7047&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003661713&pubNum=7047&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003661713&pubNum=7047&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002398434&pubNum=3484&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002398434&pubNum=3484&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Grafton Partners v. Superior Court, 36 Cal.4th 944 (2005)
116 P.3d 479, 32 Cal.Rptr.3d 5, 86 Empl. Prac. Dec. P 42,070...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


written contract or lease that provides that any controversy
arising therefrom shall be heard by a referee ....” (§ 638, as
amended by Stats.1982, ch. 440, § 1, p. 1810, italics added.)


As we noted in our Madden decision, the purpose of
section 631 is to implement article I, section 16 of the state


Constitution (Madden, supra, 17 Cal.3d at p. 712, 131
Cal.Rptr. 882, 552 P.2d 1178), a constitutional provision
intended to safeguard the right to jury trial. Further, as
explained by the Court of Appeal in the present case, article
I, section 16 of the state Constitution requires the Legislature
to prescribe the methods by which the right to jury trial may
be waived, and “[t]he lack of legislative direction in ***16
section 631 on the enforceability of predispute jury waivers
hardly constitutes the legislative prescription required by our
Constitution.” Resolving any ambiguity in favor of preserving
the right to jury trial, as we must, we conclude section 631
does not authorize predispute waiver of that right.


C


We now address real party's objections to the conclusion
reached by the Court of Appeal.


Real party asserts that nothing in the legislative history of
section 631 explicitly supports the view that the statute was
intended to impose a temporal limitation on when the written
consent is prepared and entered into.


We find that, to the extent the relevant history provides
any guidance at all, it yields the opposite conclusion. The
predecessor to section 631 was adopted in 1851, providing in
relevant part that “[t]rial by jury may be waived by the several
parties to an issue of fact, in actions arising on contract; and
with the assent of the Court in other actions, in the manner
following: [¶] 1st. By failing to appear at the trial: [¶] 2d.
By written consent, in person or by attorney, filed with the
Clerk. [¶] 3d. By oral consent in open Court, entered in the
minutes.” (Stats.1851, ch. 5, § 179, p. 78.) The statute was
reenacted in 1872 without change, as part of the Code of Civil
Procedure, and was amended various times to add provisions
that appear in the current statute.


In the 1851 and 1872 version of the statute quoted above,
a jury waiver was permissible under three circumstances
that applied equally in contract and noncontract actions. In
addition, a jury waiver in actions other than those arising


out of a contract claim required the assent of the court.
Necessarily, then, waivers in noncontract cases could not be
accomplished until after the litigation commenced. Yet the
three types of waiver available in noncontract *962  actions
—failure to appear, written consent filed with the clerk, and
oral consent in open court—were the very same types of
waiver that were available in contract actions, suggesting that
for all actions, a waiver could be accomplished only after
the commencement of the litigation. Furthermore, the statute
referred to waiver by “parties” in “actions,” implying that the
waiver would occur in the context of ongoing litigation.


Real party asserts that the predecessor to section 631 was


based upon the 1850 New York Code of Civil Procedure. 8


Real party adds that New York courts enforce predispute jury
waivers. We agree that the New York statute, which was part
of the influential **489  Field Code, was the model for our
own, but this fact adds little weight to real party's position.
Unlike the California decisions reviewed above, New York
courts hold that the relevant statute is not the exclusive source
of authority for waiver of the right to jury trial; rather, waiver
is not limited to the modes established by the relevant statute.
(Baird v. Mayor of New York (1878) 74 N.Y. (29 Sickels)
382, 1878 WL 12667 [the right to jury trial is not entitled
to special protection, and courts may approve waivers “not
provided for by any statute”]; R.J. Marshall, Inc. v. Turner
Const. Co. (1954) 207 Misc. 490, 137 N.Y.S.2d 541, 543,
affd. 285 A.D. 1164, 141 N.Y.S.2d 824; ***17  In re Slade
(1943) 182 Misc. 21, 43 N.Y.S.2d 281, 283; West's N.Y.
McKinney's Forms (2005) Civil Practice Law and Rules,
Trials, § 7:302(c); but see Moot v. Moot (App.1915) 214 N.Y.
204, 108 N.E. 424, 426.) We have not discovered any New
York authority that relies upon the statute cited by real party in
support of the conclusion that predispute waiver of jury trial is
permissible. Indeed, real party does not claim that the original
New York enactment that formed the basis for section 631
itself has been interpreted as authorizing predispute waivers,
but merely asserts that New York courts have “ long enforced
predispute jury waivers, albeit often with little analysis.”


Furthermore, this is not the first time we have declined
to be guided by the practice in an asserted majority of
other jurisdictions—including New York—when interpreting
section 631. For example, relying upon this state's unique
constitutional provision and the exclusive nature of the waiver
provisions set out in section 631, we declined to follow
the asserted majority practice of presuming that mutual
motions for directed verdict constitute a waiver of jury trial.


(Parker v. James E. Granger, Inc., supra, 4 Cal.2d at pp.
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679–680, 52 P.2d 226; see also Wells v. Lloyd (1936) 6 Cal.2d
70, 75, 56 P.2d 517 [referring to the majority rule on waiver by
mutual motion for directed verdict as the “New York rule”];
7 Witkin, Cal. Procedure, supra, Trial, § 113(c), p. 131.)


*963  Real party's legislative acquiescence claim is equally
unhelpful to its position. It is premised upon the Legislature's
having amended section 631 on four occasions subsequent


to the decision of the court in Trizec, supra, 229
Cal.App.3d 1616, 280 Cal.Rptr. 885, thereby evidencing
legislative acquiescence in the conclusion reached by that


court. But the court in Trizec concluded that section 631
does not authorize predispute waivers.


Although real party has supplied material relating to the
legislative history of section 631, apart from evidence that
the California statute was based upon a New York model,
real party does not claim these materials disclose an express
legislative intent to authorize predispute jury waivers at the
time the predecessor to section 631 originally was enacted.
Nor does real party supply evidence that such an intent
developed and was expressed on any subsequent occasion
when the Legislature amended the statute.


[5]  Next, real party asserts that its interpretation of section
631's “plain language” serves the settled expectations of
many persons who have entered into waivers in reliance


on the Trizec decision. 9  Real party comments that the
principle of stare decisis is intended to serve such reliance
interests, and urges that we not disturb the result of the


Trizec decision. We note with interest that real party


does not defend Trizec's identification of a nonstatutory
basis for predispute waiver of jury trial, however, apparently
acknowledging **490  that a nonstatutory basis for a waiver
of jury ***18  trial is not permitted by our Constitution. In
any event, this court, of course, is not bound to follow this
decision of a single intermediate appellate court, and in past
cases we have declined to consider reliance upon Court of
Appeal decisions when we are called upon to determine for


the first time whether those decisions were correct. (Foley
v. Interactive Data Corp. (1988) 47 Cal.3d 654, 689, fn. 28,
254 Cal.Rptr. 211, 765 P.2d 373.)


Real party draws our attention to asserted anomalies created
by the conclusion we reach. First, it points out that section
631 permits parties to forfeit the right to jury trial even if the
forfeiture is caused by their own negligence in failing to file a


timely demand for jury trial (see *964  § 631, subd. (d)(4)), or
their failure to deposit necessary fees in a timely manner. (See
§ 631, subd. (d)(5), (6).) It would be anomalous, according
to real party, to permit loss of the important right to jury trial
through negligence, while prohibiting a knowing, voluntary,
written waiver of the right entered into before any dispute has
arisen between parties to a contract.


We do not believe our interpretation produces an anomalous
result. The forfeiture provisions upon which real party
relies were created by the Legislature. They form part of a
considered procedural scheme intended to create a balanced
adversarial system and a fair system of public administration
of justice—a system that can be altered by legislation after
due deliberation.


The Legislature evidently had confidence that the initiation
of a lawsuit within the adversarial system would sufficiently
focus the attention of the litigants to produce a considered
decision whether to demand—and pay for—a jury trial based
on an informed understanding of the stakes involved. Once
litigation commences and the time to demand a jury trial
approaches, parties ordinarily have counsel and their decision
whether to demand jury trial is likely to be a part of their
litigation strategy. The adversarial system is premised upon
the making of such considered, strategic decisions.


Real party next questions why we would recognize the
validity of arbitration agreements that are entered into in
advance of any dispute—agreements that waive an entire
package of trial rights—but balk at permitting a more limited
waiver in the form of a predispute waiver of jury trial.
The answer is readily apparent: the Legislature has enacted
a comprehensive scheme authorizing predispute arbitration
agreements (§ 1280 et seq.), expressing a strong state policy


favoring arbitration. (Moncharsh v. Heily & Blase (1992)
3 Cal.4th 1, 9, 10 Cal.Rptr.2d 183, 832 P.2d 899.) As was
stated by the Court of Appeal in the present case, “[t]here is
no comparable state policy favoring court trials in the judicial
forum. To the contrary there exists a long standing public
policy in favor of trial by jury.”


In addition, arbitration (like reference hearings) conserves
judicial resources far more than the selection of a court trial
over a jury trial. It therefore is rational for the Legislature
to promote the use of arbitration and reference hearings by
permitting predispute agreements, while not according the
same advantage to jury trial waivers.
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Real party asserts that the conclusion we reach would promote
an increase in the number of arbitration agreements and jury
trials, and would isolate California commercial enterprises
from their counterparts in other jurisdictions where predispute
waivers of the right to jury trial are permitted.


*965  To begin with, we find no basis for the unsupported
assumptions that our conclusion ***19  would promote
additional jury trials or arbitrations or, if it did so, that such
a result would contravene public policy. With respect to
the practice of other jurisdictions, we acknowledge that the
majority of state and federal jurisdictions permit predispute
waiver of the right to jury trial. (See Annot., Contractual Jury
Trial Waivers in State Civil Cases (1996) 42 A.L.R.5th 53
[collecting cases]; Annot., Contractual Jury Trial Waivers in
Federal Civil Cases (1989) 92 A.L.R.Fed. 688 [collecting
cases].) But there is no indication that in other jurisdictions
there are constitutional provisions like California's that
have been interpreted as requiring exclusively legislative
authorization for **491  waiver of the right to jury trial in
civil cases. (See, e.g., Baird v. Mayor of New York, supra, 74


N.Y. (29 Sickels) 382, 1878 WL 12667; Lowe Enterprises


v. Dist. Ct. (2002) 118 Nev. 92, 40 P.3d 405, 410; Malan
Realty Investors, Inc. v. Harris (Mo.1997) 953 S.W.2d 624,
625–627.) Moreover, real party has not cited, and our research
has not disclosed, any case holding that language such as that
found in section 631 would authorize predispute waiver of


jury trial. 10


We believe that real party's contention concerning the practice
of other jurisdictions is better addressed to the Legislature,
which can evaluate the benefit of joining these other
jurisdictions, study the problems identified by courts in other
jurisdictions with respect to predispute waivers (especially in
the context of form consumer agreements; see fn. 12, post ),
and provide safeguards that are best suited to protect litigants


against such problems. 11


Pacific Legal Foundation, as amicus curiae in support
of real party, contends we should uphold freedom of
contract in connection with predispute waivers. Putting aside
consideration of the state Constitution and the language
of section 631, we observe that even those jurisdictions
permitting predispute waiver of the right to jury trial do
not uncritically endorse unregulated freedom of contract;
rather, they seek to protect the constitutional right to jury trial
with a number of safeguards not typical of commercial law,
including requirements that the party seeking to enforce the


agreement bear the burden of proving that the waiver clause
was entered into knowingly and voluntarily, restrictions
on the types of contracts that may contain jury *966
waivers, presumptions against a finding of voluntariness,
inquiries regarding the parties' representation by counsel as
well as relative bargaining power and sophistication, and
consideration of font size and placement of the waiver clause


within the contract. 12  Safeguards such as these may be
**492  effectively ***20  drawn by the Legislature, which


may determine which limitations best serve both private
and public interests, keeping in mind potentially divergent
concerns faced by business entities negotiating commercial
contracts, on the one hand, and consumers presented with
form contracts, on the other. Our reluctance to substitute our
judgment for that of the Legislature in this context must
be especially marked, because of the state constitutional
requirement that waiver of the right to jury trial be prescribed
only by statute. That reluctance is fortified by our awareness
of the difficulties experienced in other jurisdictions, where
disagreements persist concerning such matters as allocation
of the burden of proof when a party resists enforcement of a
contractual waiver of jury trial. (See fn. 12, ante.)


*967  In sum, after considering the history of California's
constitutional and statutory provisions governing waiver
of the right to jury trial, we conclude that it is for the
Legislature, not this court, to determine whether, and under
what circumstances, a predispute waiver of jury trial will be
enforceable in this state.


Real party and some of the amicus curiae briefs filed in
support of real party suggest that, because predispute waivers
of the right to jury trial assertedly have become commonplace


in the commercial context, in reliance upon Trizec, supra,
229 Cal.App.3d 1616, 280 Cal.Rptr. 885, our decision should
apply only prospectively. In light of the nature of the interests
at stake, we do not believe that it would be appropriate
to apply our decision prospectively. Ordinarily, judicial


decisions apply retrospectively. (Burris v. Superior Court
(2005) 34 Cal.4th 1012, 1023, 22 Cal.Rptr.3d 876, 103


P.3d 276, Smith v. Rae– ***21  Venter Law Group
(2002) 29 Cal.4th 345, 372, 127 Cal.Rptr.2d 516, 58 P.3d
367.) Although prospective application may be appropriate
in some circumstances when our decision alters a settled
rule upon which parties justifiably relied, ordinarily this is
only when a decision constitutes a “ ‘clear break’ ” with
decisions of this court or with practices we have sanctioned
by implication, or when we “disapprove[ ] a longstanding and
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widespread practice expressly approved by a near-unanimous


body of lower-court authorities.” (People v. Guerra (1984)
37 Cal.3d 385, 401, 208 Cal.Rptr. 162, 690 P.2d 635.)


The decision in Trizec, supra, 229 Cal.App.3d 1616,
280 Cal.Rptr. 885, a single Court of Appeal decision that
erroneously interpreted our state Constitution, is hardly the
kind of “uniform body of law that might be justifiably relied


on....” (Burris v. Superior Court, supra, 34 Cal.4th at p.
1023, 22 Cal.Rptr.3d 876, 103 P.3d 276.)


Moreover, in light of our determination that governing
California constitutional and statutory provisions do not
permit predispute jury waivers, it would not be appropriate to
enforce such a waiver and thereby deny the right to jury trial
to a party who has timely and properly requested such a trial
and complied with other applicable statutory prerequisites.
Our decision will not deny any party a substantial right or his
or her day in court—real party has not put forth any theory
under which parties have a substantial right not to have future
disputes resolved by a jury. Our decision simply will deny to


those who might have acted in reliance upon Trizec, supra,
229 Cal.App.3d 1616, 280 Cal.Rptr. 885, a benefit that they
never had the right to obtain—that is, a predispute waiver of
the right to a jury trial. Under our decision, of course, once
a dispute arises the parties may elect to waive a jury trial
(pursuant to the means set forth in section 631) and have the
matter determined by the court.


*968  III


The judgment of the Court of Appeal is affirmed.


KENNARD, BAXTER, CHIN, MORENO, JJ., and


SPENCER, J. * , concur.


**493  Concurring Opinion by CHIN, J.
I reluctantly concur in the majority opinion. While the
majority's conclusion adheres to a strict parsing of Code of
Civil Procedure section 631, subdivision (d) (maj. opn., ante,


32 Cal.Rptr.3d at pp. 14–15, 116 P.3d at pp. 486–487), 1  I
write separately to urge the Legislature to enact legislation
expressly authorizing predispute jury waivers. (Cal. Const.,
art. I, § 16.)


As the majority acknowledges, our decision is out of step
with the authority in other state and federal jurisdictions, most
of which have permitted predispute jury waivers. (Maj. opn.,
ante, 32 Cal.Rptr.3d at pp. 18–19, 116 P.3d at pp. 490–491.)
The Texas Supreme Court recently observed that “nearly
every state court that has considered the issue has held that
parties may agree to waive their right to trial by jury in certain
future disputes, including the supreme courts in Alabama,
Connecticut, Missouri, Nevada, and Rhode Island. The same


is true of federal courts.” ( In re Prudential Ins. of America
(Tex.2004) 148 S.W.3d 124, 132–133, ***22  fns. omitted


(In re Prudential ).) Only the Supreme Court of Georgia


(Bank South, N.A. v. Howard (1994) 264 Ga. 339, 444
S.E.2d 799), and now our court, have reached a different
conclusion.


Section 631, subdivision (d)(1) through (6), currently
provides the only means by which parties may waive jury
trial in a civil case. Although our state Constitution declares
that the right to a jury trial is “inviolate” (Cal. Const., art
I., § 16), and we have described such right as “sacred in
its character” (Exline v. Smith (1855) 5 Cal. 112, 113), the
Legislature has prescribed methods by which a party may
impliedly waive, i.e., forfeit, the right to a jury trial by failing
to undertake certain actions, such as depositing necessary
fees. (See § 631, subd. (d)(1), (4), (5), (6).) As real party
PriceWaterhouseCoopers L.L.P. argues, it makes little sense
to authorize such forfeitures, and yet categorically prohibit
knowing and voluntary jury trial waivers simply because they
are made before any dispute arises.


Although the Court of Appeal here concluded that section
631, subdivision (d)(2) does not authorize predispute jury
waivers, it nonetheless described such waivers as offering an
“attractive middle ground” between jury trials and arbitration;
agreements between parties to resolve future disputes by
*969  court trial would minimize fears of excessive jury


awards while affording greater procedural safeguards than
those available in arbitration. The Texas Supreme Court
explained the appeal of a predispute jury waiver this way:
“[I]f parties are willing to agree to a non-jury trial, we think
it preferable to enforce that agreement rather than leave
them with arbitration as their only enforceable option. By
agreeing to arbitration, parties waive not only their right to
trial by jury but their right to appeal, whereas by agreeing
to waive only the former right, they take advantage of the
reduced expense and delay of a bench trial, avoid the expense
of arbitration, and retain their right to appeal. The parties
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obtain dispute resolution of their own choosing in a manner
already afforded to litigants in their courts. Their rights, and
the orderly development of the law, are further protected by
appeal. And even if the option appeals only to a few, some
of the tide away from the civil justice system to alternate


dispute resolution is stemmed.” ( In re Prudential, supra,
148 S.W.3d at p. 132.)


As the majority emphasizes (maj. opn., ante, 32 Cal.Rptr.3d at
pp. 11, 14, 116 P.3d at pp. 484–486), we long ago evinced the
belief that any “ambiguity” in section 631 “should be resolved


in favor of according to a litigant a jury trial.” (Loranger
v. Nadeau (1932) 215 Cal. 362, 368, 10 P.2d 63, overruled


on other grounds in Reich v. Purcell (1967) 67 Cal.2d
551, 555, 63 Cal.Rptr. 31, 432 P.2d 727.) This should not,
however, sound the death knell for predispute jury waivers.
“While the public policy favoring jury trials subjects jury
waiver agreements to strict construction, the application of


that policy will not void every such agreement.” (Mall, Inc.
v. Robbins (Ala.1982) 412 So.2d 1197, 1199.)


Indeed, we should join other jurisdictions in recognizing
that “there is no abstract public **494  policy against


contractual waivers of the right to civil jury trial.” (Okura
& Co. (America), Inc. v. Careau Group (C.D.Cal.1991) 783


F.Supp. 482, 488 (Okura ) [citing Moore's Federal Practice


treatise]; Telum, Inc. v. E.F. Hutton Credit Corp. (10th Cir.
1988) 859 F.2d 835, 837 [“Agreements waiving the right to
trial by jury are neither illegal nor contrary to public policy”];


see also In re Prudential, supra, 148 S.W.3d at p. 131
[“Public policy that permits parties to waive trial altogether
surely does not forbid waiver of trial by jury”].) As a practical
matter, in a ***23  diversity action, a federal court will
routinely enforce a knowing and voluntary predispute jury


waiver as a matter of federal law. (See, e.g., Okura, supra,
783 F.Supp. at p. 488.) Our decision today would prohibit
the same knowing and voluntary waiver if parties filed their
action in state court.


*970  Finally, numerous amici curiae argue that barring
predispute jury waivers will have far-reaching negative
consequences. I agree that the Legislature, and not this
court, is the appropriate body to address and evaluate these
concerns. (See maj. opn., ante, 32 Cal.Rptr.3d at pp. 19–21,
116 P.3d at pp. 490–492.) If amici curiae's concerns are valid,
however, the Legislature has yet more reason to adopt the
majority rule that predispute jury waivers are enforceable.


All Citations


36 Cal.4th 944, 116 P.3d 479, 32 Cal.Rptr.3d 5, 86 Empl.
Prac. Dec. P 42,070, 05 Cal. Daily Op. Serv. 6887, 2005 Daily
Journal D.A.R. 9387


Footnotes


1 All further statutory references are to the Code of Civil Procedure unless otherwise indicated.


2 Family law proceedings and other actions as to which a right to jury trial did not exist at common law do not
fall under this constitutional provision. (Cassidy v. Sullivan (1883) 64 Cal. 266, 28 P. 234.)


3 Article I, section 16 provides in pertinent part: “Trial by jury is an inviolate right and shall be secured to all,
but in a civil cause three-fourths of the jury may render a verdict. A jury may be waived in a criminal cause by
the consent of both parties expressed in open court by the defendant and the defendant's counsel. In a civil
cause a jury may be waived by the consent of the parties expressed as prescribed by statute.” (Italics added.)


4 “Section 179 of the California Civil Practice Act provided: ‘Trial by jury may be waived by the several parties
to an issue of fact, in actions arising on contract; and with the assent of the Court in other actions, in the
manner following: [¶] 1st. By failing to appear at the trial: [¶] 2d. By written consent, in person or by attorney,
filed with the Clerk. [¶] 3d. By oral consent in open Court, entered in the minutes. The Court may prescribe
by rule what shall be deemed a waiver in other cases.’ ”
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5 “Comments made during the debate at a Constitutional Convention, including failed motions to amend, may


properly be referenced for the light they shed on provisions actually enacted. (Lewis v. Superior Court


(1999) 19 Cal.4th 1232, 1261–1262, 82 Cal.Rptr.2d 85, 970 P.2d 872; id. at p. 1265, 82 Cal.Rptr.2d 85,


970 P.2d 872 (conc. opn. of Baxter, J.); Moss v. Superior Court (1998) 17 Cal.4th 396, 419, 71 Cal.Rptr.2d
215, 950 P.2d 59.)”


6 “During the 1878–1879 Constitutional Convention, various delegates made proposals to amend the
Constitution's jury provision to give parties the express power to waive a jury, or to make jury waiver subject
to judicial approval. The proposals were voted down. (1 Debates & Proceedings, Cal. Const. Convention
1878–1879, pp. 253, 255, 303–305.) [¶]....”


7 “Some of the organizations referenced were the California Conference of Judges, the Legislature, the Judicial
Council of California, the State Bar of California and local bar associations....”


8 In 1850, section 796 of the New York Code of Procedure provided: “Trial by jury may be waived by the
several parties, to an issue of fact, in actions arising on obligations, and with the assent of the court[ ] in other
actions, in the manner following: [¶] 1. By failing to appear at the trial: [¶] 2. By written consent, in person or
by attorney, filed with the clerk: [¶] 3. By oral consent in open court, entered in the minutes.”


9 Real party contends two subsequent decisions have relied upon Trizec, supra, 229 Cal.App.3d 1616, 280


Cal.Rptr. 885. Both cases concerned arbitration agreements, however. One referred to the Trizec decision


in passing, noting only that the decision had approved predispute jury waivers. (Lagatree v. Luce, Forward,
Hamilton & Scripps (1999) 74 Cal.App.4th 1105, 1117, 88 Cal.Rptr.2d 664.) Also in the context of interpreting


an arbitration agreement, the other case relied upon Trizec's warning that a predispute jury waiver “ ‘must
be clearly apparent in the contract and its language must be unambiguous and unequivocal, leaving no room


for doubt as to the intention of the parties.’ ” (Badie v. Bank of America (1998) 67 Cal.App.4th 779, 804, 79
Cal.Rptr.2d 273.) Because these decisions did not consider whether predispute jury waivers are consistent
with California law, they do not constitute authority on that issue and they add no weight to real party's claims.


10 Rather, our research has disclosed at least one decision reaching a contrary result. (See Malan Realty
Investors, Inc. v. Harris, supra, 953 S.W.2d at pp. 625–627 [finding that a rule of court similar to section
631 applies only to pending actions, even though predispute contractual waivers not authorized by the rule
nonetheless should be permitted].)


11 For example, the Legislature recently incorporated a variety of safeguards and constraints in legislation
relating to premarital support and property agreements. (See Fam Code, §§ 1612, 1615, as amended by
Stats.2001, ch. 286, §§ 1, 2 [requiring that the agreement be in writing and providing various protections
for the party against whom enforcement is sought relating to the issue of voluntariness, including the timing
of the waiver agreement, the presence of counsel, explicit explanation of the rights being waived, language
proficiency, and other matters].)


12 Some (perhaps most) of the courts endorsing predispute jury waivers, pointing to the paramount constitutional
standing of the right to jury trial, impose a presumption against finding a waiver of the constitutional right,


or at least require that the waiver have been knowing and voluntary. (Medical Air Technology Corp. v.


Marwan Inv., Inc. (1st Cir.2002) 303 F.3d 11, 18; Paracor Finance, Inc. v. General Elec. Capital Corp. (9th


Cir.1996) 96 F.3d 1151, 1166, fn. 21; Telum, Inc. v. E.F. Hutton Credit Corp. (10th Cir., 1988) 859 F.2d
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835, 837; K.M.C. Co. v. Irving Trust Co. (6th Cir.1985) 757 F.2d 752, 758; National Equipment Rental,
Ltd. v. Hendrix (2d Cir.1977) 565 F.2d 255, 258; Cooperative Finance Ass'n., Inc. v. Garst (N.D.Iowa 1995)


871 F.Supp. 1168, 1171 [collecting cases]; Malan Realty Investors, Inc. v. Harris, supra, 953 S.W.2d at p.


627; Fairfield Leasing Corp. v. Techni–Graphics (N.J.Super. Ct.App.Div.1992) 256 N.J.Super. 538, 607
A.2d 703, 706;  47 Am.Jur.2d (1998) Jury, § 72, pp. 777–778; Annot., Contractual Jury Trial Waivers in State
Civil Cases, supra, 42 A.L.R.5th § 5, pp. 82–83.)


Many courts, indulging a presumption against waiver and requiring that the waiver be knowing and
voluntary, have been forced to examine particular waiver clauses to evaluate font size, use of italics, and


the position of the waiver clause within the contract (see National Equipment Rental, Ltd. v. Hendrix,


supra, 565 F.2d at p. 258; RDO Financial Services Co. v. Powell (N.D.Tex.2002) 191 F.Supp.2d 811,


813; Cooperative Finance Ass'n, Inc. v. Garst, supra, 871 F.Supp., at pp. 1171–1172; Fairfield Leasing
Corp. v. Techni–Graphics, supra, 607 A.2d at p. 706 [relying upon the U. Com.Code and refusing to enforce
an inconspicuous “non-negotiated jury waiver clause” in a form contract when the resisting party was not
represented by counsel]; 7 Standard Pennsylvania Practice 2d (2005 Supp.) § 42:4), and to determine
whether the parties were represented by counsel and to examine the parties' relative bargaining power.


(RDO Financial Services Co. v. Powell, supra, 191 F.Supp.2d at p. 813; Whirlpool Financial Corp.


v. Sevaux (N.D.Ill.1994) 866 F.Supp. 1102, 1105–1106; Lowe Enterprises, L.P. v. Dist. Ct., supra, 40


P.3d at pp. 410–411; Fairfield Leasing Corp. v. Techni–Graphics, supra, 607 A.2d at p. 706.) There
is disagreement whether the party seeking to enforce or the party seeking to avoid the waiver clause


should bear the burden of proof that the contract was entered into knowingly and voluntarily. (Medical


Air Technology Corp. v. Marwan Inv., Inc., supra, 303 F.3d at p. 18, fn. 3; RDO Financial Services Co.
v. Powell, supra, 191 F.Supp.2d at p. 813; Annot., Contractual Jury Trial Waivers in Federal Civil Cases,
supra, 92 A.L.R.Fed. at p. 695.)


* Honorable Vaino Hassan Spencer, Presiding Justice of the Court of Appeal, Second Appellate District,
Division One, assigned by the Chief Justice pursuant to article VI, section 6 of the California Constitution.


1 All further statutory references are to the Code of Civil Procedure unless otherwise noted.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Declined to Extend by Wittenberg v. Bornstein, Cal.App. 1 Dist., June


29, 2020


19 Cal.App.5th 1234
Court of Appeal, Fifth District, California.


Tammy GUTIERREZ, Plaintiff and Appellant,


v.


CARMAX AUTO SUPERSTORES


CALIFORNIA, Defendant and Respondent.


F073215
|


Filed 1/30/2018
|


As Modified on Denial of Rehearing 2/22/2018


Synopsis
Background: Buyer of used car brought action against retail
seller, alleging breaches of express and implied warranties,
intentional and negligent misrepresentation, breach of
contract, unfair competition., and a violation of the Consumer
Legal Remedies Act (CLRA). The Superior Court, Kern
County, No. CV283385, Lorna H. Brumfield, J., granted
seller's demurrer. Buyer appealed.


Holdings: On denial of rehearing, the Court of Appeal,
Franson, J., held that:


[1] appellate court could consider new theories on appeal
from the sustaining of general demurrer;


[2] buyer's allegations were insufficient to state a claim for
breach of the implied warranty of merchantability;


[3] failures to disclose material facts are actionable under the
CLRA;


[4] there is no independent duty imposed on retail sellers of
automobiles to disclose safety concerns;


[5] buyer alleged the existence of a duty on the part of seller to
disclose information regarding safety recall for vehicle's stop
lamp switch;


[6] buyer sufficiently alleged “any damage” arising out of
seller's failure to disclose safety recall information; and


[7] alleged violations of CLRA were sufficient to support
UCL claim.


Reversed.


Poochigian, Acting P.J., concurred in part, dissented in part,
and filed opinion


Procedural Posture(s): On Appeal; Demurrer to Complaint.


West Headnotes (49)


[1] Appeal and Error Objections and
exceptions;  demurrer


Appeal and Error Objections and
exceptions;  demurrer


When a demurrer is sustained, appellate courts
conduct a de novo review to determine whether
the pleading alleges facts sufficient to state a
cause of action under any possible legal theory;
appellate courts treat the demurrer as admitting
all material facts properly pleaded, but do not
assume the truth of contentions, deductions or
conclusions of law.


14 Cases that cite this headnote


[2] Appeal and Error Objections and
exceptions;  demurrer


The pleader's contentions or conclusions of law
are not controlling on appeal from trial court's
sustaining of demurrer, because appellate courts
must independently decide questions of law
without deference to the legal conclusions of the
pleader or the trial court.


6 Cases that cite this headnote


[3] Pleading Hearing and Determination on
Demurrer


Statutes Questions of law or fact


Legal questions include the interpretation of
a statute and the application of a statutory
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provision to facts assumed to be true for purposes
of the demurrer.


1 Cases that cite this headnote


[4] Appeal and Error Necessity of
presentation in general


Appeal and Error Demurrer or exception
and rulings thereon


The general rule that issues not raised in the
trial court cannot be raised for the first time on
appeal does not apply to the review of a general
demurrer.


[5] Courts Highest appellate court


Precedent established by the California Supreme
Court is binding on the court of appeal and all
state trial courts.


[6] Appeal and Error Objections and
exceptions;  demurrer


Appellate courts reviewing a general demurrer
make a de novo determination of whether the
complaint alleges facts sufficient to state a cause
of action under any possible legal theory.


14 Cases that cite this headnote


[7] Statutes Words of number or amount


The statutory term “any” is a broad term that
ordinarily means “of whatever kind” or “without
restriction.”


[8] Appeal and Error Objections and
exceptions;  demurrer


The “any possible legal theory” standard for
review of a general demurrer encompasses a
legal theory presented for the first time in an
opening appellant's brief, and also includes legal
theories first raised by the reviewing court.


9 Cases that cite this headnote


[9] Appeal and Error Objections and
exceptions;  demurrer


An appellate court may consider new theories on
appeal from the sustaining of a demurrer.


3 Cases that cite this headnote


[10] Appeal and Error Form and requisites in
general


California Rule of Court requiring an appellate
brief to contain substantive legal argument on
the issues pertinent to the appeal, supported by
citation to relevant legal authority, applies to the
appellate division of the superior court, not to the
Court of Appeal. Cal. R. Ct. 8.883.


[11] Appeal and Error Points and arguments


Buyer appealing trial court's grant of general
demurrer in action against seller of used vehicle
adequately briefed legal theory that the existence
of an undisclosed and unresolved safety recall
constituted a breach of the implied warranty
of merchantability; buyer provided substantive
legal argument regarding the legal theory, and
buyer cited the statutory provision that imposed
the implied warranty, referred to the standard that
the goods sold must be fit for ordinary purposes,
and argued that a vehicle subject to a safety recall
is not fit for the ordinary purpose of safe driving.


1 Cases that cite this headnote


[12] Appeal and Error Form and requisites in
general


California Rule of Court requiring citation
to legal authority does not bar appellants
from presenting, or the appellate court from
considering, novel legal theories not explicitly
considered or adopted in a published opinion.
Cal. R. Ct. 8.204(a)(1)(B).


2 Cases that cite this headnote


[13] Appeal and Error Pleadings


Failure of buyer, appealing trial court's grant
of general demurrer in action against seller of
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used vehicle, to include citations to her complaint
and its exhibits in the argument section of her
opening brief would not be deemed a waiver
or forfeiture of those arguments, where the
court became familiar with the complaint and
its exhibits in the course of its review and, as
the appeal was narrowly focused on whether
the operative pleading stated a cause of action,
the appellate court experienced no inefficiencies
by the omissions of repeated citations to the
complaint.


[14] Antitrust and Trade Regulation Motor
vehicles;  "lemon" laws


In a case involving the sale of a used automobile,
the element of wrongdoing for claim of breach
of implied warranty imposed by the Song-
Beverly Consumer Warranty Act is established
by pleading and proving (1) the plaintiff bought
a used automobile from the defendant, (2) at
the time of purchase, the defendant was in the
business of selling automobiles to retail buyers,
(3) the defendant made express warranties with
respect to the used automobile, and (4) the
automobile was not fit for ordinary purposes for


which the goods are used. Cal. Civ. Code §§
1791.1(a)(2), 1792, 1795.5.


2 Cases that cite this headnote


[15] Antitrust and Trade
Regulation Warranties and Service
Contracts


Generally, the core test of merchantability is
fitness for the ordinary purpose for which such
goods are used, for purposes of claim for breach
of implied warranty of merchantability imposed
by the Song-Beverly Consumer Warranty Act.
Cal. Civ. Code § 1790 et seq.


4 Cases that cite this headnote


[16] Antitrust and Trade
Regulation Warranties and Service
Contracts


Stating a complete cause of action for a breach
of the Song-Beverly Consumer Warranty Act's


implied warranty of merchantability requires the
plaintiff, in addition to alleging wrongdoing, to
allege facts establishing the generic elements
of causation and harm; these elements are
addressed by the statutory provisions that define
the relief available for a breach of the implied


warranty. Cal. Civ. Code §§ 1791.1(d),
1794(a).


2 Cases that cite this headnote


[17] Antitrust and Trade Regulation Motor
vehicles;  "lemon" laws


Allegations showing an alleged vehicle defect
that created a substantial safety hazard would
sufficiently allege the vehicle was not fit for
the ordinary purposes for which such goods are
used and, thus, breached the implied warranty of
merchantability under Song-Beverly Consumer


Warranty Act. Cal. Civ. Code § 1791.1(a)(2).


8 Cases that cite this headnote


[18] Antitrust and Trade Regulation Motor
vehicles;  "lemon" laws


Used car buyer's general allegations that the
vehicle “was not fit for its intended use” and
“was virtually useless due to safety defects”
were not allegations of fact sufficient to state
a claim for breach of the implied warranty
of merchantability under the Song-Beverly
Consumer Warranty Act. Cal. Civ. Code § 1790
et seq.


1 Cases that cite this headnote


[19] Antitrust and Trade Regulation Motor
vehicles;  "lemon" laws


Used car buyer's allegation of the existence of a
safety recall relating to a stop lamp switch for the
vehicle was insufficient, by itself, to state facts
showing that the vehicle was unfit for ordinary
purposes, for purposes of stating claim for breach
of the implied warranty of merchantability under
the Song-Beverly Consumer Warranty Act. Cal.
Civ. Code § 1790 et seq.
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4 Cases that cite this headnote


[20] Antitrust and Trade Regulation Motor
vehicles;  "lemon" laws


Used car buyer's allegations that vehicle was
the subject of a safety recall relating to stop
lamp switch and that vehicle “was not fit for its
intended use,” referring back to paragraphs in
the complaint describing mechanical problems
and vehicle unreliability involving failures to
accelerate, stalling, and inoperable steering, were
insufficient to state claim for breach of implied
warranty of merchantability under Song-Beverly
Consumer Warranty Act based on the safety
recall; no allegations connected existence of
safety recall to vehicle's alleged problems, there
was no allegation that the switch was actually
defective or failed to function before it was
replaced, and there was no allegation explaining
how buyer's use of vehicle was restricted or
otherwise affected by existence of safety recall.
Cal. Civ. Code § 1790 et seq.


3 Cases that cite this headnote


[21] Statutes Clarity and Ambiguity;  Multiple
Meanings


Statutes What constitutes ambiguity;  how
determined


The first question of statutory interpretation is
whether the statutory language is ambiguous,
that is, susceptible to more than one reasonable
interpretation, or, alternatively, has a plain
meaning.


4 Cases that cite this headnote


[22] Contracts Express contract


Contracts Implied agreements


Contracts can be express or implied; “express
contracts” are stated in words, either oral or
written, while “implied contracts” are manifested
by conduct or implied in law.


[23] Statutes Dictionaries


Dictionaries are one place to look for a statutory
word's usual, ordinary meaning.


[24] Antitrust and Trade
Regulation Representations, assertions,
and descriptions in general


Antitrust and Trade
Regulation Omissions and other failures to
act in general;  disclosure


The term “representing” in provisions of
Consumer Legal Remedies Act (CLRA) is
ambiguous, as it is possible to interpret the
term narrowly to mean presenting written
or oral statements of fact to another, which
interpretation excludes omissions of fact or
nondisclosures; in contrast, the term can also be
reasonably interpreted broadly as encompassing
statements of fact that are express, implied-in-


fact or implied-in-law. Cal. Civ. Code § 1770.


[25] Statutes Purpose and intent;  determination
thereof


When statutory language is ambiguous, the court
must adopt the interpretation that best effectuates
the legislative intent or purpose.


5 Cases that cite this headnote


[26] Statutes Extrinsic Aids to Construction


In identifying the best interpretation of
ambiguous statutory language, courts may
consider a variety of extrinsic sources.


2 Cases that cite this headnote


[27] Statutes Context


Statutes Statutory scheme in general


Ambiguous statutory language is construed in
context; that is, it must be read in conjunction
with the other words of the section and in light
of the statutory scheme as a whole.


1 Cases that cite this headnote
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[28] Statutes Prior or existing law in general


Statutes Other Statutes


The Legislature is deemed to be aware of existing
statutes and judicial decisions when it adopts a
statute.


[29] Statutes Presumptions


Courts generally presume the Legislature is
aware of court opinions existing at the time it
amends legislation.


[30] Statutes Reenactment or incorporation of
prior statute


When the Legislature reenacts a statute without
changing the interpretation given to the statute by
the courts, the Legislature is presumed to have
been aware of, and acquiesced in, the courts'
construction of that statute.


[31] Antitrust and Trade
Regulation Omissions and other failures to
act in general;  disclosure


Failures to disclose material facts are actionable
under the Consumer Legal Remedies Act


(CLRA). Cal. Civ. Code § 1770.


2 Cases that cite this headnote


[32] Antitrust and Trade
Regulation Omissions and other failures to
act in general;  disclosure


An omission is actionable under the Consumer
Legal Remedies Act (CLRA) if the omitted
fact is (1) contrary to a material representation
actually made by the defendant, or (2) is a fact the


defendant was obliged to disclose. Cal. Civ.
Code § 1770.


11 Cases that cite this headnote


[33] Antitrust and Trade
Regulation Omissions and other failures to
act in general;  disclosure


In the context of the Consumer Legal Remedies
Act (CLRA), a fact is “material” if a
reasonable consumer would deem it important in
determining how to act in the transaction at issue.


Cal. Civ. Code § 1770.


10 Cases that cite this headnote


[34] Antitrust and Trade
Regulation Omissions and other failures to
act in general;  disclosure


A defendant has a duty to disclose under the
Consumer Legal Remedies Act (CLRA) when
the fact is known to the defendant and the failure
to disclose it is misleading in light of other facts


that the defendant did disclose. Cal. Civ. Code
§ 1770.


6 Cases that cite this headnote


[35] Fraud Duty to disclose facts


Products Liability Representations or
concealment;  fraud


Products Liability Automobiles


There is no independent duty imposed on
retail sellers of automobiles to disclose safety
concerns; rather, a duty to disclose material
safety concerns can be actionable in four
situations: (1) when the defendant is in a
fiduciary relationship with the plaintiff; (2)
when the defendant had exclusive knowledge
of material facts not known to the plaintiff; (3)
when the defendant actively conceals a material
fact from the plaintiff; or (4) when the defendant
makes partial representations but also suppresses
some material fact.


10 Cases that cite this headnote


[36] Pleading Certainty, definiteness, and
particularity


Pleading Statement of cause of action in
general
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A general rule of pleading in civil cases is that
the complaint should set forth the ultimate facts
constituting the cause of action, not the evidence
by which plaintiff proposes to prove those facts;
an exception to this general rule requires fraud to
be pled specifically, which necessitates pleading
facts which show how, when, where, to whom
and by what means the representations were
tendered.


2 Cases that cite this headnote


[37] Antitrust and Trade Regulation Pleading


Pleading Certainty, definiteness, and
particularity


Causes of action under the Consumer Legal
Remedies Act (CLRA) and Unfair Competition
Law (UCL) must be stated with reasonable
particularity, which is a more lenient pleading
standard than the specificity standard applied to


common law fraud claims. Cal. Bus. & Prof.


Code § 17200 et seq.; Cal. Civ. Code § 1750
et seq.


3 Cases that cite this headnote


[38] Antitrust and Trade
Regulation Particular cases


Buyer of used car asserting violation of
Consumer Legal Remedies Act (CLRA)
sufficiently alleged the existence of a duty
on the part of retail used-car seller to
disclose information about a safety recall
for vehicle's stop lamp switch; the switch
was alleged to affect operation of brake
lights, an important safety-related feature, seller
made partial representations about the vehicle's
braking and lighting systems, it was reasonable
to infer that seller knew of the recall, and seller's
representations were likely to mislead for want
of communication of the facts about the recall.


Cal. Civ. Code § 1770.


1 Cases that cite this headnote


[39] Antitrust and Trade
Regulation Representations, assertions,
and descriptions in general


Antitrust and Trade
Regulation Omissions and other failures to
act in general;  disclosure


Antitrust and Trade
Regulation Questions of law or fact


Materiality of an omission usually is a question
of fact in an action under Consumer Legal
Remedies Act (CLRA); in certain cases, a court
can determine the factual misrepresentation or
omission is so obviously unimportant that the
jury could not reasonably find that a reasonable


person would have been influence by it. Cal.
Civ. Code § 1770.


1 Cases that cite this headnote


[40] Antitrust and Trade Regulation Private
entities or individuals


The Consumer Legal Remedies Act (CLRA)
authorizes any consumer “who suffers any
damage” because of a unlawful method, act or
practice to bring an action for various forms
of relief, including (1) actual damages, (2) an
order enjoining the methods, acts, or practices,
(3) restitution of property, (4) punitive damages,
and (5) any other relief the court deems proper.


Cal. Civ. Code § 1780(a).


1 Cases that cite this headnote


[41] Antitrust and Trade
Regulation Reliance;  causation;  injury,
loss, or damage


A plaintiff pursuing a Consumer Legal Remedies
Act (CLRA) action must plead facts showing
he or she suffered “any damage,” which is not
synonymous with “actual damages” and may
encompass harms other than pecuniary damages;
“any damage” is a broad category that includes


“actual damage.” Cal. Civ. Code § 1780(a).
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[42] Antitrust and Trade
Regulation Particular cases


Buyer of used car, suing retail used-car seller
for violation of Consumer Legal Remedies
Act (CLRA), sufficiently alleged “any damage”
arising out of seller's failure to disclose
information about a safety recall for vehicle's
stop lamp switch; buyer requested restitution
and alleged that she would not have purchased
the vehicle if she had known its recall history.


Cal. Civ. Code § 1780(a).


[43] Antitrust and Trade Regulation Pleading


An allegation that the plaintiff would not have
purchased the goods if he or she had known the
undisclosed information, is sufficient to allege
the purchaser suffered “any damage” within
meaning of Consumer Legal Remedies Act


(CLRA). Cal. Civ. Code § 1780(a).


1 Cases that cite this headnote


[44] Antitrust and Trade
Regulation Particular cases


Limitations in retail used-car seller's warranty
did not operate as a waiver of buyer's right to
obtain restitution if she proved seller engaged in
an unlawful practice under the Consumer Legal


Remedies Act (CLRA). Cal. Civ. Code §
1751.


[45] Antitrust and Trade Regulation In
general;  unfairness


The Unfair Competition Law (UCL) prohibits,
and provides civil remedies for, unfair


competition. Cal. Bus. & Prof. Code § 17200.


2 Cases that cite this headnote


[46] Antitrust and Trade Regulation Purpose
and construction in general


The purpose of the Unfair Competition Law
(UCL) is to protect both consumers and


competitors by promoting fair competition in
commercial markets for goods and services.


Cal. Bus. & Prof. Code § 17200 et seq.


[47] Antitrust and Trade
Regulation Injunction


Antitrust and Trade
Regulation Monetary Relief;  Damages


The remedies available in a Unfair Competition
Law (UCL) action generally are limited to


injunctive relief and restitution. Cal. Bus. &
Prof. Code § 17200 et seq.


[48] Antitrust and Trade Regulation Source
of prohibition or obligation;  lawfulness


By prescribing “any unlawful” business practice,
the Unfair Competition Law (UCL) borrows
violations of other laws and treats them
as unlawful practices that the UCL makes
independently actionable; virtually any federal
or state statute or regulation can serve as a
predicate for a UCL unlawful practice cause of


action. Cal. Bus. & Prof. Code § 17200 et seq.


7 Cases that cite this headnote


[49] Antitrust and Trade Regulation Source
of prohibition or obligation;  lawfulness


Alleged violations of Consumer Legal Remedies
Act (CLRA), based on retail used-car seller's
failure to disclose information regarding safety
recall for vehicle's stop lamp switch, were
sufficient to satisfy the unlawful practice
variety of unfair competition under the Unfair


Competition Law (UCL). Cal. Bus. & Prof.


Code § 17200 et seq.; Cal. Civ. Code §
1770(a)(5), (7) and (9).


See 4 Witkin, Summary of Cal. Law (11th ed.
2017) Sales, § 298 et seq.


5 Cases that cite this headnote
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**67  APPEAL from a judgment of the Superior Court of
Kern County. Lorna H. Brumfield, Judge. (Super. Ct. No.
CV283385)


Attorneys and Law Firms


Law Office of Robert Starr, Robert Starr and Adam Rose for
Plaintiff and Appellant.


Schlichter & Shonack, Kurt A. Schlichter, Steven C. Shonack,
Jamie L. Keeton and William A. Percy for Defendant and
Respondent.


OPINION


FRANSON, J.


*1238  Plaintiff Tammy Gutierrez sued defendant CarMax
Auto Superstores California **68  CarMax) alleging
breaches of express and implied warranties, intentional
and negligent misrepresentation, breach of contract, unfair


competition under Business and Professions Code section
17200 (UCL), and a violation of the Consumer Legal


Remedies Act (CLRA; Civ. Code, § 1750 et seq.). CarMax
demurred to Gutierrez's third amended complaint and the
trial court sustained the demurrer without leave to amend.
Gutierrez appealed, contending her allegations about an
undisclosed safety recall adequately stated causes of action
for breach of an implied warranty of merchantability and
violations of the UCL and CLRA.


As to the alleged breach of the implied warranty of
merchantability, we conclude Gutierrez failed to adequately
allege facts showing the existence of the safety recall relating
to the vehicle's stop lamp switch rendered the vehicle unfit for
ordinary purposes. Gutierrez did not allege the switch in her
vehicle was actually defective and did not allege her use of
the vehicle was restricted or impaired due to the recall.


In contrast, Gutierrez has alleged sufficient facts to establish
CarMax engaged in unfair or deceptive practices in violation
of the CLRA. Gutierrez alleged CarMax engaged in deceptive
practices by (1) representing the vehicle passed a 125-point
quality inspection and (2) failing to disclose the safety recall
for the vehicle's stop lamp switch. She alleged the switch was
a critical safety-related component of the vehicle's braking
system and CarMax did not disclose the recall because it
deemed making money more important than protecting its


customers from dangers relating to serious safety recalls.
As to the elements of reliance and the causation of harm,
Gutierrez alleged she would not have purchased the vehicle
if she had known its true condition, *1239  including recall
history. Case law establishes this allegation adequately states
Gutierrez suffered “any damage” as that term is used in the
CLRA and, therefore, might be entitled to restitution under
the statute. Also, the contractual limitations on remedies for
a breach of warranty do not control or restrict the availability
of restitution or other relief specified in the CLRA.


On the question whether Gutierrez pleaded sufficient facts
to establish CarMax had a duty to disclose the safety recall,
we conclude her allegations are sufficient. Gutierrez contends
the duty to disclose existed because CarMax (1) had actual
knowledge of the recall before the sale of the vehicle and
(2) made partial representations about the vehicle that were
misleading because the existence of the recall, a material
fact, had not been disclosed. We conclude her allegations
are sufficient to establish for pleading purposes the existence
of the safety recall was a material fact and, by reasonable
inference, the existence of CarMax's knowledge of the recall
before the sale. As the stop lamp switch is related to the
vehicle's braking and lighting systems, Gutierrez's allegations
about the rigorous inspection of the vehicle's braking and
lighting systems, and its misleading character in the absence
of a disclosure about the safety recall, are sufficient to plead
the remaining factual element of a duty to disclose. Therefore,
we conclude she has alleged sufficient facts to state a claim
for a deceptive practice actionable under the CLRA.


Gutierrez also has stated a cause of action under the UCL. We
conclude the violation of the CLRA serves as the predicate
violation of law necessary to establish the unlawful practice
variety of unfair competition that is actionable under the UCL.


We therefore reverse the judgment of dismissal.


**69  FACTS


On May 6, 2013, Gutierrez purchased a 2008 Hyundai Elantra
from defendant CarMax at its dealership in Bakersfield. The
vehicle came with a 30-day limited warranty. The vehicle's
purchase agreement stated:


“The CarMax Warranty Brochure contains the details of the
Limited Warranty.
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“LIMITATION OF WARRANTIES: CARMAX MAKES
NO EXPRESS WARRANTIES UNLESS SEPARATELY
SET FORTH IN WRITING. ANY AND ALL
IMPLIED WARRANTIES APPLICABLE TO THE
PRODUCTS SOLD HEREUNDER, INCLUDING THE
IMPLIED WARRANTIES OF MERCHANTABILITY
AND FITNESS FOR A PARTICULAR PURPOSE,
*1240  ARE LIMITED TO THE DURATION OF


THE WRITTEN LIMITED WARRANTY GIVEN BY
CARMAX, IF ANY.”


The document containing the limited warranty stated the
duration of the warranty was 30 days and listed the systems
covered. The document also stated: “The dealer will pay
100% of the labor and 100% of the parts for the covered
systems that fail during the warranty period.”


Before Gutierrez purchased the vehicle, she was advised
by CarMax sales staff that the Hyundai was in excellent
condition because it had passed a rigorous 125-point quality
inspection. Gutierrez also received a document with the


heading “CQI CarMax” 1  that stated: “This vehicle has
passed the rigorous CarMax 125-Point Quality Inspection”
and listed the 125 points. The following sentence appeared at
the top of the document: “Your signed CQI certificate can be
found in your vehicle's glove compartment.”


At the time of the sale, the Hyundai was subject to a national
recall relating to the stop lamp switch, which Gutierrez
alleges was a critical safety-related component of the vehicle's
braking system that materially affects a person's ability to
operate the vehicle safely. She further alleges it is unsafe to
operate a vehicle with a defective stop lamp switch, but has
not alleged the switch on her vehicle malfunctioned or was
actually defective.


CarMax did not disclose to Gutierrez that there was an
outstanding safety recall relating to the stop lamp switch.
The operative complaint does not explicitly address what
CarMax knew about the recall at the time of sale. However,
the complaint alleges CarMax “should have either disclosed
to Gutierrez that the Hyundai was the subject of the recall,
or had the safety recall work performed” and the only reason
CarMax did not disclose the recall because it placed more


importance on money than protecting its customers. 2  We
conclude these allegations can be reasonably interpreted as
implying CarMax actually knew the recall had been issued
when it sold the Hyundai to Gutierrez. (See Code Civ. Proc.,


§ 452 [construction of pleadings]; Mendoza v. Continental
Sales Co. (2006) 140 Cal.App.4th 1395, 1401-1402, 45
Cal.Rptr.3d 525 [when construing a complaint, court assumes
the truth of facts that (i) **70  can be inferred reasonably
from the allegations and exhibits and (ii) are favorable to the
plaintiff].)


*1241  Shortly after Gutierrez purchased the vehicle, it
began having transmission problems, which included making
a grinding noise and failing to accelerate in traffic. Gutierrez
presented the vehicle to CarMax for repairs on June 7, 2013.
The transmission problem was a known defect for which
Hyundai had issued a technical service bulletin. The June 7,
2013, repair order stated (1) the stop lamp switch was replaced
because of recall campaign 110 and (2) the transmission failed
a bulletin's stall test in second gear and the bulletin advised
to replace the transmission. As advised in the bulletin, the


transmission was replaced. 3


PROCEEDINGS


In November 2014, Gutierrez prepared and filed a complaint
against CarMax using a form complaint approved by the
Judicial Council of California. Demurrers to her first and
second amended complaints were filed and sustained with
leave to amend.


In October 2015, Gutierrez's attorney prepared and filed the
third amended complaint (complaint), which is the operative
pleading in this appeal. In November 2015, CarMax filed
another demurrer.


At a January 14, 2016, hearing, the trial court sustained the
demurrer without leave to amend and directed CarMax to give
notice of the order. The order stated the complaint failed to
allege sufficient facts to constitute (1) a breach of warranty,
(2) a misrepresentation that was not remedied or limited by
the terms of the express warranty, or (3) a breach of contract.
The order explained these conclusions by stating:


“The warranty was expressly limited to 30 days, and all the
alleged misrepresentations [Gutierrez] complains of, were
disclaimed by the warranty, or could not be reasonably
relied upon due to the time limitations of the warranty.
Since [Gutierrez] failed to present the subject vehicle for
repair until after the warranty expired, no breach of a
duty or contractual obligation, and no misrepresentation or
reliance has yet to be sufficiently pleaded, and likely cannot
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be pleaded from the facts as alleged in the four attempts in
this case.”


The order also stated Gutierrez had not presented any facts or
allegations that would cure the defects apparent on the face of
the pleadings and, consequently, leave to amend was denied.
In February 2016, Gutierrez filed a notice of appeal.


*1242  DISCUSSION


I. STANDARD OF REVIEW FOR DEMURRERS
[1]  [2] When a demurrer is sustained, appellate courts


conduct a de novo review to determine whether the pleading
alleges facts sufficient to state a cause of action under


any possible legal theory. ( City of Dinuba v. County of
Tulare (2007) 41 Cal.4th 859, 870, 62 Cal.Rptr.3d 614, 161


P.3d 1168 ( Dinuba); Villery v. Department of Corrections
& Rehabilitation (2016) 246 Cal.App.4th 407, 413, 200
Cal.Rptr.3d 896 (Villery).) Appellate courts **71  treat the
demurrer as admitting all material facts properly pleaded,
but do not assume the truth of contentions, deductions
or conclusions of law. (Ibid.) The pleader's contentions or
conclusions of law are not controlling because appellate
courts must independently decide questions of law without
deference to the legal conclusions of the pleader or the trial
court. (Dinuba, supra, at p. 870; Villery, supra, at p. 413.)


[3] Legal questions include the interpretation of a statute and
the application of a statutory provision to facts assumed to
be true for purposes of the demurrer. (Villery, supra, 246
Cal.App.4th at p. 413, 200 Cal.Rptr.3d 896.) In this appeal,
all three legal theories raised by Gutierrez involve statutes.


II. Breach of Implied Warranty


A. Contentions of the Parties


1. Gutierrez's Legal Theory


Gutierrez contends the breach of implied warranty cause of
action is based on the warranty of merchantability that is
implied in every contract for the sale of consumer goods


by Civil Code section 1792. 4  Gutierrez contends goods are
“merchantable” if they are fit for the ordinary purposes for
which such goods are used. Gutierrez further contends the


ordinary purpose of a vehicle is safe driving and, therefore, a


vehicle is not merchantable when it is not fit for safe driving. 5


Applying this legal theory to her vehicle, Gutierrez argues the
Hyundai was not merchantable when sold to her because “it
had the unresolved and *1243  undisclosed stop lamp switch
issue” identified in the safety recall. In Gutierrez's view, this
breach of the implied warranty of merchantability occurred at
the time of sale and, as a result, the cause of action does not
depend on the timing of her discovery of (1) the safety recall
or (2) CarMax's failure to fix the vehicle as specified in the
recall.


2. CarMax's Contentions


CarMax challenges Gutierrez's cause of action for breach
of an implied warranty on multiple grounds. First, CarMax
contends the theory that the vehicle was not merchantable
because of the unresolved and undisclosed stop lamp switch
issue is a new theory of liability set forth for the first time on
appeal. Thus, CarMax argues Gutierrez has waived her “claim
that the recall rendered the vehicle unmerchantable.”


Second, CarMax contends Gutierrez “wholly fails to cite to
the record and presents no cognizable legal argument to show
that the recall was a violation of the implied warranty under
any theory.” CarMax argues this failure to present specific
argument on the issue also operates as a waiver.


Third, CarMax contends the breach of implied warranty claim
is deficient because there is no allegation that the recall
affected the vehicle's usability. CarMax notes Gutierrez did
not allege the stop lamp switch on her vehicle was actually
defective **72  or did not function properly, but only alleged
there was an outstanding recall. CarMax contends, “An
outstanding recall, by itself, does not render a product unfit
for use.” Thus, in CarMax's view, the cause of action must
include allegations showing there were problems with the
specific vehicle that rendered it unfit for ordinary purposes,
rather than showing a precautionary replacement of a properly
functioning part. In addition, CarMax contends the stop lamp
switch was replaced at no cost to plaintiff in accordance with
the limitations on remedies for breach of warranties specified
in the contract.


B. Demurrers and New Legal Theories on Appeal
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1. General Rule


CarMax relies on the general rule “ ‘that issues not raised in
the trial court cannot be raised for the first time on appeal.’


” (  *1244  Johnson v. Greenelsh (2009) 47 Cal.4th 598,
603, 100 Cal.Rptr.3d 622, 217 P.3d 1194; 9 Witkin, Cal.
Procedure (5th ed. 2008) Appeal, § 400 [point not properly


raised below].) The cases cited by CarMax— Tiernan v.
Trustees of Cal. State University & Colleges (1982) 33 Cal.3d


211, 188 Cal.Rptr. 115, 655 P.2d 317 and Reyes v. Kosha
(1998) 65 Cal.App.4th 451, 76 Cal.Rptr.2d 457—arose in the
procedural context of a denial of a petition for writ of mandate
and motion for summary judgment, respectively. These cases
are of little precedential value in the present appeal because
the rule about raising new issues on appeal was not applied to


the review of a general demurrer. 6


2. Rule Applicable to Demurrers


[4]  [5]  [6]  [7] CarMax's reliance on the general rule
is contrary to the precedent established by the California
Supreme Court, which is binding on this court and all state
trial courts. The Supreme Court has repeatedly stated that
appellate courts reviewing a general demurrer make a de
novo determination of whether the complaint alleges “facts
sufficient to state a cause of action under any possible


legal theory.” ( Dinuba, supra, 41 Cal.4th at p. 870, 62


Cal.Rptr.3d 614, 161 P.3d 1168, italics added; see Aubry
v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967, 9
Cal.Rptr.2d 92, 831 P.2d 317 [any possible legal theory].)
The term “any” is a broad term that ordinarily means “ ‘of


whatever kind’ ” or “ ‘without restriction.’ ” ( Zabrucky v.
McAdams (2005) 129 Cal.App.4th 618, 628, 28 Cal.Rptr.3d
592.) Here, we presume the Supreme Court understood this
meaning and note the court did not add any restrictions
following its phrase “any possible legal theory.” For instance,
the court did not refer to any possible legal theory raised in the
trial court. Indeed, the Supreme Court rejected restrictions of
this type when, immediately after mentioning “any possible
legal theory,” it stated: “We are not limited to plaintiffs'
theory of recovery or ‘ “form of action” ’ pled in testing the


sufficiency of the complaint.” ( Dinuba, supra, at p. 870,


62 Cal.Rptr.3d 614, 161 P.3d 1168.) 7


**73  [8]  [9] Accordingly, the “any possible legal theory”
standard encompasses a legal theory presented for the first
time in an opening appellant's brief. The *1245  standard
also includes legal theories first raised by the reviewing


court. (E.g., Genesis Environmental Services v. San
Joaquin Valley Unified Air Pollution Control Dist. (2003) 113
Cal.App.4th 597, 6 Cal.Rptr.3d 574, [5th Dist. vacates order
sustaining demurrer after determining the facts alleged stated
a violation of the right to equal protection—a legal theory
first raised by the court in a request for supplemental briefing
under Gov. Code, § 68081].) In short, an appellate court
“may consider new theories on appeal from the sustaining


of a demurrer.” ( Simpson v. The Kroger Corp. (2013)
219 Cal.App.4th 1352, 1367, 162 Cal.Rptr.3d 652.) CarMax's
argument to the contrary misstates California law.


Consequently, we conclude Gutierrez did not waive, forfeit or
abandon the legal theory that the existence of an undisclosed
and unresolved safety recall constitutes a breach of the
implied warranty of merchantability.


C. Alleged Deficiencies in Gutierrez's Brief


1. Insufficient Argument and Legal Authority


[10]  [11]  [12] CarMax argues that consideration of
Gutierrez's legal theory is barred because her “brief also
violates subsection (a)(1)(A) of [California Rules of Court]
rule 8.883 by failing to provide substantive legal argument
on the issues pertinent to this appeal supported by citation to
relevant legal authority.” We reject this argument.


First, the cited rule applies to the appellate division of the
superior court, not to the Court of Appeal. (See Cal. Rules
of Court, rule 8.800(a).) Second, Gutierrez has provided
substantive legal argument regarding the legal theory that
the existence of the undisclosed and unresolved safety
recall constituted a breach of the implied warranty of
merchantability. She has cited the statutory provision that
imposes the implied warranty, referred to the standard that
the goods sold must be fit for ordinary purposes, and argued
that a vehicle subject to a safety recall is not fit for the
ordinary purpose of safe driving. Third, the lack of a citation
to legal authority supporting her specific argument for when
a vehicle is not fit for ordinary purposes does not violate the
rules governing appellate briefs. Such a citation to authority
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is required “if possible.” (Cal. Rules of Court, rule 8.204(a)
(1)(B).) This rule does not bar appellants from presenting (or
this court from considering) novel legal theories not explicitly
considered or adopted in a published opinion.


2. Citations to the Record


[13] CarMax also argues Gutierrez's opening brief wholly
fails to cite to the record in the argument section and, as a
result, this court should deem her to *1246  have waived
those arguments. This court has recognized that California
Rules of Court, rule 8.204(a)(1)(C) requires any reference
to a matter in the record be supported by a citation to the
volume and page number of the record where the matters


appears. ( Sky River LLC v. Kern County (2013) 214
Cal.App.4th 720, 741, 154 Cal.Rptr.3d 353.) In addition, this
court has concluded the requirement “applies to matter[s]
referenced at any point in the brief, not just in the statement


of facts.” ( Ibid.)


**74  In this case, however, we will not treat Gutierrez's
failure to include citations to her complaint and its exhibits
as constituting a waiver or forfeiture. The court became
familiar with the complaint and its exhibits in the course of its
review and, as this appeal is narrowly focused on whether the
operative pleading stated a cause of action, we experienced
no inefficiencies due to the lack of repeated citations to the
complaint. Consequently, we will exercise our discretionary
authority such that the omissions of citations to the record are
not deemed a waiver or forfeiture of the related arguments.


D. Implied Warranty Cause of Action


1. Elements of a Claim


[14]  [15] In generic terms, the elements of any cause


of action are wrongdoing, causation and harm. ( Fox v.
Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 807, 27
Cal.Rptr.3d 661, 110 P.3d 914 [claims for strict liability,
negligence and breach of implied warranty].) Here the
alleged wrongdoing is a breach of the implied warranty
of merchantability imposed by the Song-Beverly Consumer
Warranty Act (Civ. Code, § 1790 et seq.). Under the
circumstances of this case, which involves the sale of a
used automobile, the element of wrongdoing is established
by pleading and proving (1) the plaintiff bought a used


automobile from the defendant, (2) at the time of purchase,
the defendant was in the business of selling automobiles to
retail buyers, (3) the defendant made express warranties with
respect to the used automobile, and (4) the automobile was


not fit for ordinary purposes for which the goods are used. 8


(Civ. Code, §§ 1792, 1791.1, subd. (a)(2) [definition of
implied warranty of merchantability]; 1795.5 [sale of used
consumer goods]; see CACI No. 3210.) Generally, “[t]he core
test of merchantability is fitness for the ordinary purpose for


which such goods are used.” ( Atkinson v. Elk Corporation
of Texas (2006) 142 Cal.App.4th 212, 228, 48 Cal.Rptr.3d
247.)


[16] Stating a complete cause of action for a breach of the
Song-Beverly Consumer Warranty Act's implied warranty
of merchantability also requires the plaintiff to allege
facts establishing the generic elements of causation and
*1247  harm. These elements are addressed by the statutory


provisions that define the relief available for a breach of


the implied warranty. For instance, Civil Code section
1791.1, subdivision (d) states: “Any buyer of consumer goods
injured by a breach of the implied warranty of merchantability
… has the remedies provided in Chapter 6 (commencing
with Section 2601) and Chapter 7 (commencing with Section
2701) of Division 2 of the Commercial Code, and, in any
action brought under such provisions, Section 1794 of this
chapter shall apply.”


Similarly, Civil Code section 1794, subdivision (a) states
that “[a]ny buyer of consumer goods who is damaged by a
failure to comply with any obligation ... under an implied ...
warranty ... may bring an action for the recovery of damages
or other legal and equitable relief.” In accordance with these
provisions, the buyer of consumer goods must plead he or she
was injured or damaged by the alleged breach of the implied
warranty of merchantability.


In this appeal, the disputed elements of the cause action
for a breach of the Song-Beverly Consumer Warranty Act's
implied warranty of merchantability are whether Gutierrez
has alleged sufficient facts to show (1) the Hyundai was not fit
for ordinary purposes, (2) Gutierrez was injured, and (3) the
injury was proximately caused **75  by the alleged breach
of the implied warranty.


2. Alleging a Vehicle Is Unfit for Ordinary Purposes
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[17] Whether an automobile is fit for the ordinary purpose
for which vehicles are used has been addressed in a number
of decisions. For example, a vehicle that is inoperable is unfit
for transportation, which is an ordinary purpose for which a


vehicle is used. ( Jones v. Credit Auto Center, Inc. (2015)
237 Cal.App.4th Supp. 1, 9, 188 Cal.Rptr.3d 578.) However,
a vehicle that is capable of providing transportation from
point A to point B does not necessarily fulfill the implied


warranty of merchantability. ( Isip v. Mercedes-Benz USA,
LLC (2007) 155 Cal.App.4th 19, 27, 65 Cal.Rptr.3d 695
[upholding jury instruction that stated implied warranty
required a vehicle that is “ ‘in safe condition and substantially
free of defects’ ”]; see Hodges v. Johnson (2009) 288 Kan. 56,
[199 P.3d 1251] [used Mercedes breached implied warranty
of merchantability because its air conditioner failed].) Based
on the view that “an important consideration under the
implied warranty is consumer safety,” the Fourth District
concluded a reasonable jury could find a vehicle sunroof that
opens and closes on its own created a substantial *1248
safety hazard and, therefore, violated the implied warranty.


( Brand v. Hyundai Motor America (2014) 226 Cal.App.4th
1538, 1547, 173 Cal.Rptr.3d 454.) Consequently, the court
reversed a judgment entered after the trial court granted
the manufacturer's motion for nonsuit on the claim for


breach of implied warranty of merchantability. ( Id. at p.
1541, 173 Cal.Rptr.3d 454.) For purposes of this appeal, we
conclude allegations showing an alleged defect that created
a substantial safety hazard would sufficiently allege the
vehicle was not “fit for the ordinary purposes for which such
goods are used” and, thus, breached the implied warranty of


merchantability. ( § 1791.1, subd. (a)(2).)


3. Unfitness Due to the Safety Recall


[18]  [19]  [20] First, we conclude the general assertions in
the complaint that the Hyundai “was not fit for its intended
use” and “was virtually useless due to safety defects” are not
allegations of fact sufficient to state a breach of the implied
warranty of merchantability. Gutierrez does not argue these
general assertions are sufficient. Second, we conclude the
allegation of the existence of a safety recall relating to a stop
lamp switch, by itself, is insufficient to state facts showing


that the vehicle was unfit for ordinary purposes. ( Civ.


Code, § 1791.1, subd. (a)(2); see generally, Blanco v.
Baxter Healthcare Corp. (2008) 158 Cal.App.4th 1039, 1055,


1056, 70 Cal.Rptr.3d 566.) In other words, the existence
of the safety recall does not adequately allege a substantial
safety hazard existed. Based on the foregoing conclusions, we
turn to the other allegations of fact stated in the complaint
and consider whether those allegations adequately show the
Hyundai presented a substantial safety hazard.


The complaint's allegation that CarMax breached the
implied warranty because the Hyundai was “was not fit
for its intended use” was followed by the clause “as
described above.” The previous paragraphs in the complaint
described mechanical problems and vehicle unreliability
involving failures to accelerate, stalling, and inoperable
steering. However, there were no allegations connecting these
problems with the existence of the safety recall for the stop
lamp switch. As noted by CarMax, there is no allegation
that the switch was actually defective or failed to function
before it was replaced. Furthermore, we located no allegation
explaining how Gutierrez's use of the vehicle was restricted or
**76  otherwise affected by the existence of the safety recall.


For example, Gutierrez did not allege she became aware of the
safety recall on a particular date and thereafter was reluctant
to drive the Hyundai due to safety concerns related to the
stop lamp switch. Therefore, we conclude Gutierrez has failed
to allege facts sufficient to show the Hyundai was unfit for


ordinary purposes due to the safety recall. 9


Gutierrez's petition for rehearing assumed she adequately
alleged the Hyundai was unfit for ordinary purposes and
addressed whether she is entitled to relief. Her arguments
raise questions about the elements of injury and causation that
we need not decide. *1249


III. Consumers Legal Remedies Act


A. Unfair and Deceptive Acts and Practices


1. Statutory Text


The CLRA prohibits “unfair methods of competition and
unfair or deceptive acts or practices” in transactions involving


the sale of goods or services to any consumer. ( Civ. Code,
§ 1770.) Gutierrez relies on subdivision (a)(5), (7), and (9)


of Civil Code section 1770, which prohibit “[r]epresenting
that goods ... have ... characteristics [or] benefits ... that
they do not have”; “[r]epresenting that goods ... are of a
particular standard, quality, or grade ... if they are of another”;
and “[a]dvertising goods ... with intent not to sell them as
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advertised.” A question of statutory construction presented
by this text is whether concealment, omissions or failures to
disclose are prohibited.


2. Statutory Construction—Ambiguous or Plain Meaning


[21] California's rules of statutory interpretation are well
established. (See Merced Irrigation Dist. v. Superior Court
(2017) 7 Cal.App.5th 916, 924-926, 213 Cal.Rptr.3d 306.)
The first question is whether the statutory language is
ambiguous—that is, susceptible to more than one reasonable
interpretation—or, alternatively, has a plain meaning. (Id. at
pp. 924-925, 213 Cal.Rptr.3d 306.) Here, a dispute has arisen
over whether the action verb “representing” is ambiguous or
has a plain meaning.


[22] One view is that “representing” has a plain meaning,
which includes making oral and written statements and
excludes omitting or failing to disclose information. A
different view is that “representing” is ambiguous because, in
certain contexts, representations can be expressed in words


(i.e., oral or written) and also can be implied. 10


[23] Dictionaries are one place to look for a word's usual,


ordinary meaning. ( Wasatch Property Management v.
Degrate (2005) 35 Cal.4th 1111, 1121-1122, 29 Cal.Rptr.3d
262, 112 P.3d 647.) Webster's defines the verb “represent”
as “ ‘[t]o bring clearly before the mind: [to] cause to be


known ...: [to] present esp. by description.’ ” ( U.S. v.
Alvarez (9th Cir. 2010) 617 F.3d 1198, 1238.) A subsequent
definition **77  states “to describe as having a *1250
specified character or quality.” (Webster's 3d New Internat.
Dict. (1993) p. 1926.) These definitions do not address the
distinction between expressed and implied statements. The
related term “representation” means “[a] presentation of fact
—either by words or by conduct—made to induce someone
to act, esp. to enter into a contract.” (Black's Law Dict. (9th
ed. 2009) p. 1415.)


[24] We conclude the statutory term “representing” is
ambiguous and does not have single plain meaning. It
is possible to interpret “representing” narrowly to mean
presenting written or oral statements of fact to another, which
interpretation excludes omissions of fact or nondisclosures.
For example, the tort of negligent misrepresentation usually
“exclude[es] liability for mere nondisclosure or other


failure to act.” ( Randi W. v. Muroc Joint Unified


School Dist. (1997) 14 Cal.4th 1066, 1084, 60 Cal.Rptr.2d
263, 929 P.2d 582.) In contrast, “representing” also can
be reasonably interpreted as encompassing statements of


fact that are express, implied-in-fact or implied-in-law. 11


Under this broader interpretation, placing the modifiers
“actually” or “affirmatively” before the verb “represents” is
not superfluous because the modifiers address the word's
ambiguity and reduce the probability that the modified verb
would be interpreted to include implied representations. (See


Randi W., supra, 14 Cal.4th at p. 1084, 60 Cal.Rptr.2d 263,
929 P.2d 582 [affirmative representations in recommendation
letter strongly implied school administrator was fit to interact
appropriately with female students, which was a misleading
half-truth; demurrer to negligent misrepresentation claim


should have been overruled]; People v. Fedalizo (2016)
246 Cal.App.4th 98, 107, 200 Cal.Rptr.3d 653 [courts
routinely rely on the express and implied representations of
attorneys on a wide range of matters].)


[25]  [26] When statutory language is ambiguous, the
court must adopt the interpretation that best effectuates the


legislative intent or purpose. ( Beal Bank, SSB v. Arter &
Hadden, LLP (2007) 42 Cal.4th 503, 508, 66 Cal.Rptr.3d 52,
167 P.3d 666.) In identifying the best interpretation, courts


may consider a variety of extrinsic sources. ( Ibid.)


3. Other Statutory Provisions


[27] Ambiguous statutory language is construed in context
—that is, it must be read in conjunction with the other words
of the section and in light of the statutory scheme as a
whole. (Merced Irrigation Dist. v. Superior Court, supra, 7
Cal.App.5th at p. 925, 213 Cal.Rptr.3d 306.) Accordingly, we


consider the other language in Civil Code section 1770 and
other provisions of the CLRA, as those provisions might aid
our resolution of the ambiguity. *1251


Civil Code section 1770 expressly prohibits the failure to
provide particular types of information. The advertising of
furniture “without clearly indicating” it is unassembled or
the assembled price (if available assembled) is prohibited.


( Civ. Code, § 1770, subd. (a)(11), (12).) “Advertising
goods or services with intent not to supply reasonably
expectable demand, unless the advertisement discloses a
limitation of quantity” is prohibited, which is the only
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place the word “disclose” or its variants **78  is used in


Civil Code section 1770. (Id., subd. (a)(10), italics added.)
Other provisions prohibit (1) advertising a specific price
plus percentage markup unless other pricing information
is included and (2) disseminating unsolicited prerecorded
telephone messages that do not first provide information


specified in the statute. (Id., subd. (a)(20), (22).) 12


Other statutory text relevant to our construction of the
provisions Gutierrez has alleged were violated is the
Legislature's express statement of the CLRA's purposes:


“This title shall be liberally construed and applied to
promote its underlying purposes, which are to protect
consumers against unfair and deceptive business practices
and to provide efficient and economical procedures to
secure such protection.” (Civ. Code, § 1760.)


The reference to “efficient and economical procedures” is
somewhat ambiguous in scope. It could be intended to
refer to procedures that are efficient and economical to the
consumer seeking the CLRA's protection. Alternatively, the
CLRA could be concerned with efficiency and economy
on a broader, societal scale—that is, for all persons and
entities involved in consumer transactions. Under this
broader perspective, courts would weigh any inefficiencies a
particular statutory construction might create for scrupulous
businesses and balance those inefficiencies (i.e., burdens)
against the protection (i.e., benefits)provided to consumers.
Therefore, the Legislature's expression of the CLRA's
purposes is ambiguous, which creates uncertainty in how
to interpret the statute. (See Apple Inc. v. Superior Court
(2013) 56 Cal.4th 128, 135, 151 Cal.Rptr.3d 841, 292 P.3d 883
[fundamental goal of statutory interpretation is to effectuate
the purpose of the statute].)


4. Legislative History


The ambiguity about efficient and economical procedures is
not addressed in the Legislative Counsel's Digest for the bill
enacting the CLRA, which states in full: “Enacts [CLRA]
which provides specific legal remedies for consumers who
suffer damage as a result of method, act, or practice declared
to be unlawful by the act.” (Legis. Counsel's Dig., Assem. Bill
No. 292, *1252  (1970 Reg. Sess.) 2 Stats. 1970, Summary


Dig., p. 223; see Broughton v. Cigna Healthplans (1999)


21 Cal.4th 1066, 1099, 90 Cal.Rptr.2d 334, 988 P.2d 67 [this
summary is relevant to interpretation of CLRA].)


Other materials in the legislative history from the year
of the CLRA's enactment, provide a stronger foundation
for drawing inferences about the legislative purpose. One
report states the act was designed “ ‘to provide affirmative
remedies for consumers which will protect them from
unscrupulous business practices while insulating responsible
businessmen from spurious or vexatious lawsuits.’ (Assem.
Com. on Judiciary, Rep. on Assem. Bill No. 292 (1970


Reg. Sess.) Sept. 23, 1970.)” ( Benson v. Southern
California Auto Sales, Inc. (2015) 239 Cal.App.4th 1198,
1205, 192 Cal.Rptr.3d 67.) This statement supports the view
that an appropriate interpretation of the CLRA takes into
account efficiency and economy from a societal perspective
and is not limited **79  to consideration of what is
efficient and economical for the consumer. We resolve
the ambiguity in Civil Code section 1760 as to purpose
by adopting the broader, societal perspective because the
CLRA was “a product of intense extended negotiation with
representatives of virtually all segments of the business
community and, not unnaturally under such circumstances,
is a compromise.” (Reed, Legislating for the Consumer: An
Insider's Analysis of the Consumers Legal Remedies Act
(1971) 2 Pacific L.J. 1, 8, fn. omitted.)


Next, we consider whether the CLRA's legislative history
is useful in determining whether the provisions invoked
by Gutierrez should be construed to prohibit omissions or
nondisclosures of fact. The materials we have reviewed
are not definitive and can be used to support conflicting
inferences on the nondisclosure question. One report gave an


example of how each of the 16 subdivisions of Civil Code
section 1770 enacted in 1970 could be violated. (Assem. Com.
on Judiciary, Rep. on Assem. Bill No. 292 (1970 Reg. Sess.)


Sept. 23, 1970.) 13  The example for the provision that is now


subdivision (a)(6) of Civil Code section 1770 14  is the only
example that refers to the failure to disclose information, and
it states: “It would be a deceptive practice for a salesman to
fail to disclose that products are reprocessed even though the


reprocessed products are as good as new. FTC v. Colgate-
Palmolive, [ (1965) 380 U.S. 374] 85 S. Ct. 1035 [13 L.Ed.2d


904].” 15  (Assem. Com. on Judiciary, Rep. on *1253  Assem.
Bill No. 292 (1970 Reg. Sess.) Sept. 23, 1970, italics added.)
This example supports the inference that the Legislature was
aware that the terms “deceptive act” and “representing” used
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in the CLRA could be interpreted to include the failure to
disclose information about the goods being sold.


5. Statutes and Case Law Existing in 1970


[28] A principle of statutory construction states the
Legislature is deemed to be aware of existing statutes and


judicial decisions when it adopts a statute. ( People v.
Harrison (1989) 48 Cal.3d 321, 329, 256 Cal.Rptr. 401, 768
P.2d 1078.) Under this principle, we consider some of the
statutes **80  and case law in place in 1970 when the CRLA
was enacted.


The existing statutes included the Civil Code provisions
adopted in 1872 to define fraud and deceit. (Civ. Code,
§ 1572 [fraud], 1710 [deceit].) Both these definitions
encompass omissions and nondisclosures. Deceit includes the
“suppression of a fact, by one who is bound to disclose it,
or who gives information of other facts which are likely to
mislead for want of communication of that fact.” (Civ. Code,
§ 1710, subd. 3.) Fraud includes “suppression of that which
is true, by one having knowledge or belief of the fact.” (Civ.
Code, § 1572, subd. 3.)


Existing judicial decisions included General Acc. etc.
Corp. v. Indus. Acc. Com. (1925) 196 Cal. 179, 237 P. 33,
a case in which the California Supreme Court reviewed a
workers' compensation award to the dependents of a deceased


employee. ( Id. at p. 181, 237 P. 33.) The litigation
addressed whether an insurance policy was in effect or
whether the employer would be responsible for paying the
award. The specific issue was “whether or not the policy was
obtained by fraudulent concealment of a material fact on the
part of [the employer]” because, under the circumstances, the
employer had a duty to disclose facts not known or suspected


by the insurance company. ( Id. at p. 186, 237 P. 33.) The
court stated: “Respondent Commission attempts to point out
a distinction between a concealment of a material fact and
a misrepresentation as to such fact. The legal effect in each


instance amounts to the same thing, fraud.'” 16  ( Id. at p.
190, 237 P. 33.) This decision provides a basis for inferring
the *1254  Legislature was aware that the CLRA's reference
to “unfair or deceptive acts” involving “representing” would
be interpreted to include both affirmative misrepresentations
of fact and the nondisclosure of material facts. Similarly, the


United State Supreme Court's decision in FTC v. Colgate-


Palmolive Co., supra, 380 U.S. 374, 85 S.Ct. 1035, had
been in place for five years and would have informed the
Legislature that the term “deceptive act” used in a federal
statute had been interpreted to encompass the nondisclosure


of material information. (See id. at p. 390.)


6. Subsequent Judicial Decisions
and Amendments of the CLRA


[29]  [30] Another principle of statutory construction
provides that courts generally presume “the Legislature is
aware of court opinions existing at the time it amends


legislation.” ( Estate of Burden (2007) 146 Cal.App.4th
1021, 1030, 53 Cal.Rptr.3d 390.) Under this principle,
when the Legislature reenacts the statute without changing
the interpretation given to the statute by the courts, the
Legislature is presumed to have been aware of, and
acquiesced in, the courts' construction of that statute.


( People v. Bouzas (1991) 53 Cal.3d 467, 475, 279 Cal.Rptr.
847, 807 P.2d 1076.) This principle is applicable because of
case law stating nondisclosures or omissions are actionable
under the CLRA and the many times the statute has been
amended without contradicting this interpretation.


The first published case to discuss whether the suppression
or omission of facts was actionable under the CLRA was


the Third District's 1975 decision in  **81  Outboard
Marine Corp. v. Superior Court (1975) 52 Cal.App.3d 30,


124 Cal.Rptr. 852 ( Outboard Marine). The court referred
to (1) California precedent stating fraud or deceit included
the suppression of a fact by one bound to disclose it or by
one who states other facts that are likely to mislead without
a disclosure of the suppressed fact; (2) the statement from


General Acc. etc. Corp. v. Indus. Acc. Com., supra, 196
Cal. at page 190, 237 P. 33, that concealment of a material
fact and misrepresentation of a material fact, in legal effect,
was the same thing, fraud; and (3) a legal encyclopedia
stating “ ‘the distinction between concealment and affirmative
misrepresentation is tenuous’ ” because the force and effect


is the same. ( Outboard Marine, supra, at p. 37, 124
Cal.Rptr. 852.) Ultimately, the court concluded there were
no demonstrable differences between the allegation in the
plaintiff's causes of action for misrepresentation and for
concealment as the particular affirmative misrepresentations
worked to conceal true facts about the off-road vehicle's
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braking and handling. ( Ibid.) Consequently, the court's
discussion of material omissions of fact was not necessary
to its conclusion that “[t]he conduct described in the first
amended complaint reasonably and unquestionably falls


within the activities proscribed by Civil Code section


1770.” ( Id. at p. 36, 124 Cal.Rptr. 852.) *1255


In Bardin v. DaimlerChrysler Corp. (2006) 136


Cal.App.4th 1255, 39 Cal.Rptr.3d 634 ( Bardin), the Fourth


District interpreted Outboard Marine as holding “that


[Civil Code] section 1770 prohibited concealment or
suppression of material facts: ‘It is fundamental that every
affirmative misrepresentation of fact works a concealment
of the true fact.... [¶] Fraud or deceit may consist of the
suppression of a fact by one who is bound to disclose it or who
gives information of other facts which are likely to mislead


for want of communication of that fact.’ ” ( Bardin, supra,
at p. 1276, 39 Cal.Rptr.3d 634.) The court then concluded the
claim for violation of the CLRA failed because the pleading
“neither alleged facts showing [defendant] was ‘bound to
disclose’ its use of tubular steel exhaust manifolds, nor
alleged facts showing [defendant] ever gave any information
of other facts which could have the likely effect of misleading
the public ‘for want of communication’ of the fact it
used tubular steel exhaust manifolds.” (Bardin, supra, at p.
1276.) Accordingly, the Fourth District affirmed the judgment
entered after the trial court sustained a demurrer without leave


to amend. ( Id. at pp. 1277-1278, 39 Cal.Rptr.3d 634.)


We interpret Bardin's statements about concealment and
suppression of facts as dicta because those statements are not
necessary to the decision that a cause of action under the


CLRA had not been alleged. 17


Later in 2006, the Second District filed Daugherty v.
American Honda Motor Co., Inc. (2006) 144 Cal.App.4th


824, 51 Cal.Rptr.3d 118 ( Daugherty), which interpreted


Outboard Marine as holding the practice proscribed by


Civil Code section 1770, subdivision (a)(7) “included ‘a
proscription against a concealment of the characteristics, use,
benefit, or quality of the goods contrary to that represented.’


” ( Daugherty, supra, at p. 834, 51 Cal.Rptr.3d 118.) The
court identified two categories of actionable nondisclosures
by stating, “although a claim may be stated under the CLRA


in terms constituting fraudulent omissions, to be actionable
the omission **82  must be [1] contrary to a representation
actually made by the defendant, or [2] an omission of a fact


the defendant was obliged to disclose.” ( Id. at p. 835,


51 Cal.Rptr.3d 118.) 18  The court analyzed the particular
allegations and concluded “Daugherty did not state a viable


nondisclosure claim under the CLRA.” ( Id. at p. 837, 51


Cal.Rptr.3d 118.) We interpret the statements in Daugherty


about omissions and nondisclosure, like those in Bardin,
to be dicta because they were not necessary to concluding a
CLRA claim had not been alleged.


In McAdams v. Monier, Inc. (2010) 182 Cal.App.4th


174, 105 Cal.Rptr.3d 704 ( McAdams), the Third District


referred to its 35-year-old decision in Outboard Marine,
stating it “held that the CLRA, pursuant to its list of proscribed


practices in [Civil Code] section 1770, includes the


concealment *1256  or suppression of material facts.” ( Id.
at p. 185, 105 Cal.Rptr.3d 704.) The Third District also


stated the decision in Bardin “illustrates how Outboard
Marine applies to an alleged misrepresentation under the


CLRA that comprises a failure to disclose.” ( McAdams,


supra, at p. 185, 105 Cal.Rptr.3d 704.) In McAdams,
the Third District concluded the plaintiff's CLRA cause of
action, which was based on an alleged failure to disclose
known information about the erosion of color composition
of roof tiles represented to have a 50-year lifespan, was
suitable for class treatment. (McAdams, supra, at p. 186.) As
a result, the court reversed the order denying certification of


the proposed CLRA and UCL classes. ( McAdams, supra,
at p. 192, 105 Cal.Rptr.3d 704.) We interpret the statement


in McAdams about failures to disclose being actionable
under the CLRA as being necessary for the disposition, which
allowed certification of the CLRA claims based on failures to
disclose.


In Klein v. Chevron U.S.A., Inc. (2012) 202 Cal.App.4th


1342, 137 Cal.Rptr.3d 293 ( Klein), the plaintiffs sued
a company for selling motor fuel to consumers without
(1) adjusting for temperature expansion of the fuel or (2)
disclosing the effect of temperature increases on motor fuel.


( Id. at p. 1353, 137 Cal.Rptr.3d 293.) The plaintiffs
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alleged specific acts and omissions that constituted violations
of the UCL and qualified as misrepresentations as to the
characteristics and quantities of motor fuel in violation of


Civil Code section 1770, subdivision (a)(5). The Second
District stated:


“Plaintiffs' allegations are sufficient to state a CLRA claim
predicated on a material omission, which “ ‘consist[s] of
the suppression of a fact by one who ... gives information
of other facts which are likely to mislead for want


of communication of that fact.’ ” ( McAdams, supra,
182 Cal.App.4th at p. 185 [105 Cal.Rptr.3d 704], italics


omitted.)” ( Klein, supra, at p. 1383, 137 Cal.Rptr.3d
293.)


We interpret Klein's statements about omissions of
material fact to be necessary to the outcome of reversing the


judgment on the pleadings. 19  (Cf. Rubenstein v. The Gap,
Inc. (2017) 14 Cal.App.5th 870, 881, 222 Cal.Rptr.3d 397


( Rubenstein) [statement that material nondisclosures are
actionable under the CLRA was dicta be **83  cause it was
not necessary to conclusion that plaintiff had failed to allege
a claim under CLRA].)


The line of cases beginning with Outboard Marine,


including McAdams, and ending with Klein is relevant
to our interpretation of the CLRA provisions because the


Legislature amended Civil Code section 1770 many times


after Outboard Marine and before McAdams and
did not address the interpretation of that section to reach
omissions or nondisclosures of material facts. (See Stats.
1979, ch. 819, § 4, pp. 2827-2828; Stats. 1984, ch. 1171,
§ 1, pp. 4013-4014; *1257  Stats. 1986, ch. 1497, § 1, pp.
5368-5369; Stats. 1990, ch. 1641, § 1, pp. 7852-7853; Stats.
1995, ch. 255, § 2, pp. 878-879; Stats. 1996, ch. 684, § 1,


pp. 3777-3780.) Similarly, since McAdams was decided,


there have been many amendments to Civil Code section
1770 without the Legislature expressing its disapproval of
the interpretation extending its provisions to omissions or
nondisclosures. (See Stats. 2008, ch. 479, § 1, p. 3372; Stats.
2009, ch. 140, § 26; Stats. 2011, ch. 79, § 1; Stats. 2012, ch.
653, § 1; Stats. 2013, ch. 541, § 1; Stats. 2015, ch. 246, § 1;
Stats. 2016, ch. 86, § 19.)


7. National Consumer Act


Another type of analysis used when interpreting the CLRA
is comparing the provisions adopted by the Legislature to
the model legislation upon which the CLRA was based
—namely, “the National Consumer Act, proposed by the
National Consumer Law Center at Boston College. (Assem.
Com. on Judiciary, analysis of Assem. Bill No. 292 (1970
Reg. Sess.) Apr. 20, 1970, p. 1; see Reed, Legislating for
the Consumer: An Insider's Analysis of the Consumers Legal


Remedies Act[, supra,]2 Pacific L.J. 1, 11.)” ( Fairbanks
v. Superior Court (2009) 46 Cal.4th 56, 61, 92 Cal.Rptr.3d


279, 205 P.3d 201.) In Fairbanks, the Supreme Court used
this comparative analysis to support the interpretation that
life insurance was not a “good” or a “service” covered by


the CLRA. ( Fairbanks, supra, at p. 61, 92 Cal.Rptr.3d
279, 205 P.3d 201.) After determining those terms were
ambiguous, the court resolved the ambiguity by noting the
Legislature had omitted the reference to insurance in the


definition of “services” proposed in the model act. ( Ibid.)
The court concluded the Legislature's omission indicated its
intent not to treat insurance as a service under the CLRA.


( Fairbanks, supra, at p. 61, 92 Cal.Rptr.3d 279, 205 P.3d
201.)


Here, a comparison of the model act to the CLRA shows


that subdivision (a)(5), (7), and (9) of Civil Code section
1770 track verbatim the paragraphs (e), (g) & (i) of section
3.201(1) of the National Consumer Act, First Final Draft (Jan.
1970). However, the 16 types of unfair or deceptive acts or


practices made unlawful by Civil Code section 1770, did
not include the last two listed in the model act, which stated:
“(q) Engaging in any other conduct which similarly creates
a likelihood of confusion or of misunderstanding; or [¶] (r)
Engaging in any act or practice which is unfair or deceptive
to the consumer.” (National Consumer Law Center, National
Consumer Act, First Final Draft (Jan. 1970) § 3.201(1)(q), (r),
p. 68.) These provisions were general in scope and could have
been interpreted as encompassing omissions of material facts
not covered by the provisions referring to “representing” and
“advertising.”


A number of other aspects of the National Consumer Act
might merit discussion here if we were the first court to
interpret the CLRA. However, those aspects are of less



https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N8934DFA02A4011EC8B1EE969EE8BBA9B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1770&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_488b0000d05e2 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I641a922921be11df9988d233d23fe599&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021417508&pubNum=0004041&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_4041_185&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_185 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021417508&pubNum=0004041&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_4041_185&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_185 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie8e80659476311e1a1fbb12042fe3ee4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026921470&pubNum=0004041&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_4041_1383&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1383 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026921470&pubNum=0004041&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_4041_1383&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1383 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie8e80659476311e1a1fbb12042fe3ee4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026921470&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia1672850892f11e7a9cdf8f74902bf96&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042407500&pubNum=0007053&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_7053_881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_881 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042407500&pubNum=0007053&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_7053_881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_881 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia1672850892f11e7a9cdf8f74902bf96&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042407500&pubNum=0007053&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I305bd806facf11d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975104609&pubNum=0000226&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I641a922921be11df9988d233d23fe599&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021417508&pubNum=0004041&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie8e80659476311e1a1fbb12042fe3ee4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026921470&pubNum=0004041&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N8934DFA02A4011EC8B1EE969EE8BBA9B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1770&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I305bd806facf11d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975104609&pubNum=0000226&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I641a922921be11df9988d233d23fe599&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021417508&pubNum=0004041&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I641a922921be11df9988d233d23fe599&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021417508&pubNum=0004041&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N8934DFA02A4011EC8B1EE969EE8BBA9B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1770&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1770&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I24a321c42da811deb08de1b7506ad85b&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018632356&pubNum=0004040&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_4040_61&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_61 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018632356&pubNum=0004040&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_4040_61&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_61 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018632356&pubNum=0004040&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_4040_61&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_61 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I24a321c42da811deb08de1b7506ad85b&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018632356&pubNum=0004040&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I24a321c42da811deb08de1b7506ad85b&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018632356&pubNum=0004040&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_4040_61&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_61 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018632356&pubNum=0004040&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_4040_61&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_61 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I24a321c42da811deb08de1b7506ad85b&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018632356&pubNum=0004040&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I24a321c42da811deb08de1b7506ad85b&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018632356&pubNum=0004040&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_4040_61&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_61 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018632356&pubNum=0004040&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=RP&fi=co_pp_sp_4040_61&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_61 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N8934DFA02A4011EC8B1EE969EE8BBA9B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1770&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1770&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N8934DFA02A4011EC8B1EE969EE8BBA9B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=9140c7cf2a074bc4b53b1ba513457ee8&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1770&originatingDoc=I10e27800870e11e98eaef725d418138a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Gutierrez v. Carmax Auto Superstores California, 19 Cal.App.5th 1234 (2018)
248 Cal.Rptr.3d 61, 18 Cal. Daily Op. Serv. 1075, 2018 Daily Journal D.A.R. 1076


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 19


significance in view of the judicial decisions and amendments
to the CLRA that have occurred over the last 45 years. *1258


8. Omissions of Material Fact
Are Actionable Under the CLRA


[31] Based on the statutory text, legislative history (which
includes the National **84  Consumer Act), the judicial
decisions and statutes that existed when the CLRA was
enacted, the subsequent case law, and the many amendments


to the CLRA from 1975 through 2016, we join Klein,


McAdams and the other cases concluding that failures to
disclose material facts are actionable under the CLRA. In
particular, we conclude subdivision (a)(5), (7), and (9) of


Civil Code section 1770 proscribe material omissions in
certain situations.


[32] Not every omission or nondisclosure of fact is
actionable. Consequently, we must adopt a test identifying
which omissions or nondisclosures fall within the scope of
the CLRA. Stating that test in general terms, we conclude an
omission is actionable under the CLRA if the omitted fact is
(1) “contrary to a [material] representation actually made by
the defendant” or (2) is “a fact the defendant was obliged to


disclose.” ( Daugherty, supra, 144 Cal.App.4th at p. 835,


51 Cal.Rptr.3d 118; see Rubenstein, supra, 14 Cal.App.5th


at p. 881, 222 Cal.Rptr.3d 397; Collins v. eMachines,
Inc. (2011) 202 Cal.App.4th 249, 255, 134 Cal.Rptr.3d 588


( Collins).) Under the facts alleged in this case, we are
concerned only with the second type of omitted fact and the
question of whether CarMax had a duty to disclose a fact not
made known to plaintiff.


[33]  [34] In Collins, the court identified four situations
in which a failure to disclose a fact constitutes a deceptive


practice actionable under the CLRA. ( Collins, supra, 202
Cal.App.4th at p. 255, 134 Cal.Rptr.3d 588.) Those situations
arise when the defendant is the plaintiff's fiduciary, when
the defendant has exclusive knowledge of material facts
not known or reasonably accessible to the plaintiff, and
when the defendant actively conceals a material fact. In
addition, the duty to disclose exists “when the defendant
makes partial representations that are misleading because


some other material fact has not been disclosed.” ( Ibid.) In


the context of the CLRA, a fact is “material” if a reasonable
consumer would deem it important in determining how to


act in the transaction at issue. ( Collins, supra, at p. 256,
134 Cal.Rptr.3d 588.) In other words, a defendant has a duty
to disclose when the fact is known to the defendant and the
failure to disclose it is “ ‘misleading in light of other facts ...


that [the defendant] did disclose.’ ” ( Klein, supra, 202
Cal.App.4th at p. 1382, 137 Cal.Rptr.3d 293; see Civ. Code,
§ 1710, subd. 3.)


9. Duty To Disclose Safety Concerns


A legal question presented in this appeal is whether an
independent duty of disclosure is imposed on retail sellers of
automobiles when the fact omitted implicates safety concerns.
As an alternative to characterizing the disclosure of safety
concerns as an independent duty, it can be viewed as a specific
application of the duty to disclose (1) when defendants have
exclusive *1259  knowledge of material facts not known or
reasonably accessible to the plaintiff or (2) when defendants
make partial representations that are misleading because


some other material fact has not been disclosed. ( Collins,
supra, 202 Cal.App.4th at p. 255, 134 Cal.Rptr.3d 588;


Smith v. Ford Motor Co. (N.D.Cal. 2010) 749 F.Supp.2d


980, 987; see Oestreicher v. Alienware Corp. (9th Cir.
2009) 322 Fed.Appx. 489, 493 [CLRA, UCL and fraudulent
concealment claims dismissed; plaintiff had not alleged the
defect posed a threat to his safety or the safety of others].)


The possibility of a duty to disclose safety defects was raised


in Bardin, supra, 136 Cal.App.4th 1255, 39 Cal.Rptr.3d
634, where the plaintiffs attempted to state UCL and CLRA
claims by alleging the **85  defendant manufacturer failed to
disclose exhaust manifolds were made of tubular steel instead


of more durable and more expensive cast iron. ( Bardin,
supra, at p. 1260, 39 Cal.Rptr.3d 634.) The trial court
sustained the manufacturer's demurrer and the Fourth District
affirmed. In rejecting various legal theories not supported by
the allegations, the Fourth District stated the plaintiffs had
not alleged “any personal injury or safety concerns related to
[the manufacturer's] use of tubular steel exhaust manifolds.”


( Id. at p. 1270, 39 Cal.Rptr.3d 634.) This was the opinion's
only reference to “safety.”
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In Daugherty, supra, 144 Cal.App.4th 824, 51 Cal.Rptr.3d
118, the Second District addressed whether Honda had a duty
to disclose an alleged engine defect. The court concluded
no duty existed despite the allegation that Honda knew
at the time of sale there was an unreasonable risk of
potential serious damages—specifically, the cost of repairs
in the event the alleged engine defect ever caused an


oil leak. ( Id. at pp. 836-837, 51 Cal.Rptr.3d 118.) The
court discussed safety concerns in greater detail than in


Bardin, but also concluded a claim under the CLRA had
not been stated because the complaint was “devoid of factual
allegations showing ... any safety concerns posed by the


defect.” ( Daugherty, supra, at p. 836, 51 Cal.Rptr.3d 118.)


In sum, neither Bardin nor Daugherty actually held
sellers of automobiles are subject to an independent duty
to disclose safety concerns. Rather, the references to safety
concerns in those opinions appear in dicta.


In Mui Ho v. Toyota Motor Corp. (N.D.Cal 2013)


931 F.Supp.2d 987 ( Mui Ho), the federal district court


stated Daugherty and a 2007 federal case following


Daugherty “held that a fact can give rise to a duty to
disclose and an actionable omission if it implicates safety
concerns that a reasonable consumer would find material.


[Citations.]” ( Mui Ho, supra, at p. 997.) The district
court described this conclusion as “a basic rule of California


law.” ( Ibid.) The court also stated that simply invoking
the word “safety” was insufficient to establish a duty to
disclose and “plaintiffs must still plead facts showing a


material safety defect.” ( Ibid.) Next, the court considered
the plaintiffs' allegations regarding the headlamp flickering
or going out at night or during inclement weather and
determined the allegations were sufficient to establish a duty
to disclose because the alleged defect put the car's driver


in *1260  danger. ( Id. at pp. 997-998.) In comparison,
the court referred to a case where the plaintiffs had failed
to adequately plead a safety defect because they had not
shown how problems with the car ignition lock affecting the
driver's ability to start or shut off the car's engine posed an


unreasonable safety hazard. ( Id. at p. 997, citing Smith
v. Ford Motor Company, supra, 749 F.Supp.2d 980, affd.


mem. (9th Cir. 2011) 462 Fed.Appx. 660, 663 [no duty to
disclose failure rate of ignition locks].)


[35] Based on our examination of the federal and Court of
Appeal decisions discussing safety concerns, we conclude
there is no independent duty to disclose such concerns.
Rather, a duty to disclose material safety concerns “can
be actionable in four situations: (1) when the defendant
is in a fiduciary relationship with the plaintiff; (2) when
the defendant had exclusive knowledge of material facts
not known to the plaintiff; (3) when the defendant actively
conceals a material fact from the plaintiff; or (4) when the
defendant makes partial representations but also suppresses


some material fact.” ( Mui Ho, supra, 931 F.Supp.2d at


p. 996.) In Mui Ho, the plaintiffs alleged the failure to
disclose facts about the headlamps was “actionable because
(1) Defendants had exclusive knowledge of the material fact
that the **86  headlamps were defective, or, alternatively,


(2) Defendants actively concealed that material fact.” ( Id.


at pp. 996-997.) Thus, Mui Ho does not establish the
existence of an independent duty to disclose safety concerns
that exists outside the four situations where a duty to disclose
is recognized by California courts.


B. Duty To Disclose Element
The foregoing discussion addressed the substantive principles
pertaining to nondisclosures of fact actionable under the
CLRA and the circumstances that must exist for the defendant
to have a duty to disclose a material fact. Here, we consider
the procedural rules that govern the proper pleading of a claim
under the CLRA based on a breach of a duty to disclose a
material fact.


1. Specificity of the Pleading


[36] A general rule of pleading in civil cases is that “the
complaint should set forth the ultimate facts constituting the
cause of action, not the evidence by which plaintiff proposes


to prove those facts.” ( Committee on Children's Television,
Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 212, 197


Cal.Rptr. 783, 673 P.2d 660 ( Committee).) An exception to
this general rule requires fraud to be pled specifically, which
necessitates pleading facts which show how, when, where, to
whom and by what means the representations were tendered.


( Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34
Cal.4th 979, 993, 22 Cal.Rptr.3d 352, 102 P.3d 268.) *1261
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[37] The application of the general rule and its exception to
claims under the CLRA and UCL asserting deceptive acts or
practices based on fraud-like allegations of concealment or
a failure to disclose material facts is not entirely clear. For


example, in Committee, the Supreme Court stated: “The
requirement that fraud be pleaded with specificity, discussed
in part III of this opinion, does not apply to causes of action


under the consumer protection statutes.” ( Committee,
supra, 35 Cal.3d at p. 212, fn. 11, 197 Cal.Rptr. 783, 673
P.2d 660.) Fifteen years later, the Supreme Court rejected an
insurance company's argument “that, because the potential
scope of UCL liability is very broad, particularized fact-


pleading should be required in UCL claims.” ( Quelimane
Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 46,
77 Cal.Rptr.2d 709, 960 P.2d 513.) The court reiterated “that
fraud is the only remaining cause of action in which specific


pleading is required.” ( Id. at p. 47, 77 Cal.Rptr.2d 709,


960 P.2d 513; see Morgan v. AT&T Wireless Services,
Inc. (2009) 177 Cal.App.4th 1235, 1256, 99 Cal.Rptr.3d
768 [under the fraudulent business practices prong of the
UCL, actual falsity and reasonable reliance are not required
to be pleaded with specificity].) In comparison, the Second
District stated “[a] plaintiff alleging unfair business practices
under [the Unfair Practices Act] must state with reasonable
particularity the facts supporting the statutory elements of the


violation.” ( Khoury v. Maly's of California, Inc. (1993)
14 Cal.App.4th 612, 619, 17 Cal.Rptr.2d 708.) Based on the
foregoing, we conclude causes of action under the CLRA and
UCL must be stated with reasonable particularity, which is a
more lenient pleading standard than is applied to common law
fraud claims.


2. Sufficiency of Gutierrez's Allegations


[38] We conclude Gutierrez's allegations are sufficient to
establish CarMax had a duty to disclose the existence of the
recall and the fact that the Hyundai's stop lamp switch had not
been replaced in accordance with the recall.


First, the complaint alleged (1) the recall related to the
stop lamp switch, which was **87  a critical safety-related
component of the vehicle's braking system, and (2) it was
unsafe to operate a vehicle with a defective stop lamp switch.
Also, the name of the part, “stop lamp switch,” reasonably
supports the inference that the malfunctioning of the part will


affect the operation of the vehicles brake lights, which are an
important safety-related feature that alerts other drivers the
vehicle is braking and thereby reduces the risk of a rear end
collision. (See 49 C.F.R. § 571.108 [federal motor vehicle
safety standards use the term “stop lamp”].) Therefore, the
complaint adequately alleges facts about the stop lamp switch
that implicate safety concerns and would be important to the
reasonable consumer considering *1262  whether to buy the


Hyundai. 20  Accordingly, we conclude the factual allegation
are sufficient to establish the “materiality” of the facts about
the recall and the vehicle that CarMax did not disclose.


[39] Of course, materiality usually is a question of fact.


( Engalla v. Permanente Medical Group, Inc. (1997) 15
Cal.4th 951, 977, 64 Cal.Rptr.2d 843, 938 P.2d 903.) In certain
cases, a court can determine the factual misrepresentation or
omission is so obviously unimportant that the jury could not
reasonably find that a reasonable person would have been


influence by it. ( Ibid.) At the pleading stage of this case, we
cannot determine as a matter of law that the nondisclosure of
the recall information was obviously unimportant. Therefore,
we cannot uphold the order sustaining the demurrer to the
CLRA claim on the ground that the materiality of the omitted
fact was inadequately pleaded.


Second, the complaint alleged facts relevant to establishing
a duty to disclose the material information by alleging the
stop lamp switch was “a critical safety related component
of the Hyundai braking system” and sales staff advised
Gutierrez “that the Hyundai was in excellent condition since
it passed a rigorous 125-point quality inspection.” A copy
of the inspection certificate was attached to the complaint
and it listed specific points relating to both the vehicle's
brake system and its lighting system, with “Brake lights”
one of the specific 125 points inspected. The complaint also
alleged CarMax engaged in misleading business practices
by representing the vehicle passed a rigorous 125-point
quality inspection, but not disclosing the vehicle was subject
to a safety recall. A duty to disclose cannot exist if the
defendant was not aware of the facts that were not disclosed.
Here, the complaint did not specifically allege CarMax knew
of the safety recall and that the stop lamp switch on the
Hyundai had not been replaced in accordance with the recall
notice. However, we conclude the facts alleged are sufficient
to reasonably infer CarMax's knowledge. For instance, the
complaint alleges the only reason CarMax did not disclose the
recall or have the recall work performed was CarMax deemed
making money more important than protecting its customers
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from dangers relating to serious safety recalls. As the lack
of knowledge would be a separate reason for not disclosing
the recall, it is reasonable to infer from this allegation that
CarMax actually knew of the recall. (See Code Civ. Proc., §
452 [construction of pleadings].)


We conclude these allegations are sufficient to plead the
existence of a duty to **88  disclose information about
the safety recall on the ground CarMax made *1263
partial representations about the vehicle's braking and lighting
systems and those representations were likely to mislead for
want of communication of the facts about the recall. (See


Klein, supra, 202 Cal.App.4th at p. 1382, 137 Cal.Rptr.3d
293; Civ. Code, § 1710, subd. 3.)


C. “Any Damage” Element of a CLRA Claim


1. Legal Principles


[40] The CLRA authorizes any consumer “who suffers any
damage” because of a unlawful method, act or practice to
bring an action for various forms of relief, including (1)
actual damages, (2) an order enjoining the methods, acts, or
practices, (3) restitution of property, (4) punitive damages,


and (5) any other relief the court deems proper. ( Civ.
Code, § 1780, subd. (a).) “This statutory language makes
clear that, to obtain relief under the CLRA, [Gutierrez] must
have suffered some damage caused by a practice deemed


unlawful under Civil Code section 1770.” ( Steroid
Hormone Product Cases (2010) 181 Cal.App.4th 145, 156,
104 Cal.Rptr.3d 329.)


[41] Accordingly, a plaintiff pursuing a CLRA action must
plead facts showing he or she suffered “any damage” as that


phrase is used in Civil Code section 1780, subdivision
(a), which is not synonymous with “actual damages” and


may encompass harms other than pecuniary damages. ( See
Meyer v. Sprint Spectrum L.P. (2009) 45 Cal.4th 634, 640, 88


Cal.Rptr.3d 859, 200 P.3d 295 ( Meyer).) 21  In Steroid
Hormone Product Cases, a plaintiff “alleged in this case that,
in reliance on [defendant's] deceptive conduct, he bought an
illegal product he would not have bought had he known it was
illegal. He does not seek actual damages, but instead seeks


restitution.” ( Steroid Hormone Product Cases, supra, 181
Cal.App.4th at p. 156, 104 Cal.Rptr.3d 329.) The court


concluded (1) the plaintiff had stated a claim under the CLRA,
(2) he could represent the class, and (3) the trial court erred
in denying class certification of the CLRA claim. (Steroid
Hormone Product Cases, supra, at p. 157.)


2. Gutierrez's Allegations


Paragraph 13 of the complaint alleges that if Gutierrez “had
known the true condition, including recall history, of the
Hyundai before the purchase, she would not have purchased
it.” Gutierrez incorporated this paragraph into her eighth
cause of action, which alleged violations of the CLRA.
Paragraph 77 *1264  of the complaint, which is part of the
CLRA cause of action, alleges Gutierrez is entitled to various
forms of relief, including an injunction and “restitution of
property.”


3. Application of Legal Principles to Facts Alleged


[42]  [43] Gutierrez's allegations that she would not have
purchased the Hyundai if she had known its recall history
and her request for restitution adequately alleged that she


suffered “any damage” as that phrase is used in Civil
Code section 1780, subdivision (a). The same type of damage


was alleged by the plaintiff in Steroid Hormone Product
Cases, and that plaintiff was granted class certification of a


CLRA claim. (  **89  Steroid Hormone Product Cases,
supra, 181 Cal.App.4th at pp. 156-157, 104 Cal.Rptr.3d 329.)


In other words, we interpret Steroid Hormone Product
Cases to mean an allegation that the plaintiff would not have
purchased the goods if he or she had known the undisclosed
information, is sufficient to allege the purchaser suffered
“any damage.” Therefore, we conclude Gutierrez adequately
alleged the any-damage element of a CLRA claim.


CarMax contends we are required to find as a matter
of law that Gutierrez did not experience “any damage”


for purposes of Civil Code section 1780, subdivision
(a) because the potentially defective part (i.e., the stop
lamp switch on the Hyundai) was replaced without charge.
CarMax, however, has cited no authority for the principle that
replacement negates “any damage” that a consumer might
have experienced and thereby precludes the consumer from


pursuing an injunction or restitution under Civil Code
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section 1780, subdivision (a)(2) & (3). 22  Furthermore, based
on the timing of the replacement of the Hyundai's recalled
stop lamp switch, it does not logically preclude Gutierrez
from alleging and proving that the purchase would not have
been made if the undisclosed information had been made
known before the sale.


[44] In addition, the limiting language in CarMax's
purchase agreement and warranty document does not
preclude Gutierrez's CLRA cause of action. The CLRA
expressly declares that “[a]ny waiver by a consumer”
of the CLRA's provisions “is contrary to public policy


and shall be unenforceable and void.” ( Civ. Code, §
1751.) Accordingly, we conclude the limitations in CarMax's
warranty do not operate as a waiver of Gutierrez's right
to obtain restitution if she proves CarMax engaged in an
unlawful practice. *1265


IV. Unfair Competition Law


A. Overview
[45]  [46] The UCL prohibits, and provides civil remedies


for, unfair competition. ( Kwikset Corp. v. Superior Court
(2011) 51 Cal.4th 310, 320, 120 Cal.Rptr.3d 741, 246


P.3d 877 ( Kwikset).) “[U]nfair competition” includes
“any unlawful, unfair or fraudulent business act or


practice.” ( Bus. & Prof. Code, § 17200.) The purpose of
the UCL is to protect both consumers and competitors by
promoting fair competition in commercial markets for goods


and services. ( McGill v. Citibank, N.A. (2017) 2 Cal.5th


945, 954, 216 Cal.Rptr.3d 627, 393 P.3d 85 ( McGill).)


“Actions for relief pursuant to” the UCL shall be prosecuted
exclusively by designated government officials “or by a
person who has suffered injury in fact and has lost money
or property as a result of the unfair competition.” (Bus. &
Prof. Code, § 17204.) The “injury in fact” and causation
requirements were added by the voters in 2004 when they


passed Proposition 64. ( McGill, supra, 2 Cal.5th at p. 958,
216 Cal.Rptr.3d 627, 393 P.3d 85.)


[47] As to the relief that can be obtained in an “[a]ction
for relief” pursuant to the UCL, injunctions are the primary
form of relief available under the UCL to protect consumers
from unfair business practices and restitution is a type of


ancillary relief. ( Kwikset, supra, 51 Cal.4th at p. 337, 120
Cal.Rptr.3d 741, 246 P.3d 877.) **90  Thus, the remedies
available in a UCL action generally are limited to injunctive


relief and restitution. ( Veera v. Banana Republic, LLC
(2016) 6 Cal.App.5th 907, 915, 211 Cal.Rptr.3d 769.)


[48]  [49] The UCL's definition of unfair competition uses
the terms “unlawful, unfair or fraudulent” in the disjunctive.


( Bus. & Prof. Code, § 17200.) Consequently, the definition


establishes three varieties of unfair competition. ( Cel-
Tech Communications, Inc. v. Los Angeles Cellular Telephone
Co. (1999) 20 Cal.4th 163, 180, 83 Cal.Rptr.2d 548, 973
P.2d 527.) By prescribing “any unlawful” business practice,
the UCL borrows violations of other laws and treats them
as unlawful practices that the UCL makes independently


actionable. ( Cel-Tech Communications, Inc., supra, at p.
180.) Virtually any statute or regulation (federal or state)
can serve as a predicate for a UCL unlawful practice cause


of action. ( Klein, supra, 202 Cal.App.4th at p. 1383,
137 Cal.Rptr.3d 293.) Consequently, the alleged violations


of Civil Code section 1770, subdivision (a)(5), (7) and
(9), which are provisions of the CLRA, are sufficient to
satisfy the unlawful practice variety of unfair competition


under the UCL. (See Hale v. Sharp Healthcare (2010)
183 Cal.App.4th 1373, 1383, 108 Cal.Rptr.3d 669.) In other
words, a violation of the CLRA can serve as the predicate for
a UCL cause of action. *1266


B. Gutierrez Has Stated a UCL Claim
CarMax does not dispute the legal conclusion that a CLRA
violation can serve as the predicate for a UCL cause of
action. Instead, CarMax appears to accept this conclusion,
arguing Gutierrez's UCL claim “is substantively dependent
upon the CLRA claim” and, therefore, “fails because the
CLRA claim[ ] fails on the merits.” We reject this argument
because Gutierrez's CLRA claim did not fail on its merits.
Therefore, we conclude Gutierrez has stated a cause of action
for an unlawful practice that is actionable under the UCL
because (1) she has alleged facts sufficient to state a cause of
action for a violation of the CLRA and (2) restitution is a type
of relief available under both statutes.


DISPOSITION
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The judgment is reversed. The trial court is directed to vacate
its order sustaining the demurrer without leave to amend and
to enter a new order overruling the demurrer as to the seventh
(UCL) and eighth (CLRA) causes of action. Gutierrez shall
recover her costs on appeal.


Meehan, J., concurred.
POOCHIGIAN, Acting P. J., Concurring and Dissenting.
I concur in the majority's conclusion that Tammy Gutierrez
cannot obtain relief on her warranty claim. I respectfully
dissent from the majority's conclusions with respect to
plaintiff's claims under the Consumers Legal Remedies Act


( Civ. Code, § 1750 et seq.; “CLRA”) 1  and the unfair


competition law ( Bus. & Prof. Code, § 17200 et seq;


“UCL”). 2


Plaintiff alleges CarMax violated paragraphs (5), (7), and (9)


of subdivision (a) of Civil Code section 1770. The question
presented is whether these provisions of the CLRA cover
omissions (i.e., the failure to provide certain information).
(Maj. opn., ante, at p. 1249.)


**91  Plain Meaning


Subdivision (a)(5) prohibits “[r]epresenting that goods
or services have sponsorship, approval, characteristics,
ingredients, uses, benefits, or quantities that they do not have
or that a person has a sponsorship, approval, status, affiliation,


or connection that he or she does not have.” ( § 1770, subd.
(a)(5).) *1267  Subdivision (a)(7) prohibits “[r]epresenting
that goods or services are of a particular standard, quality, or
grade, or that goods are of a particular style or model, if they


are of another.” ( § 1770, subd. (a)(7).) The plain meaning
of these provisions is simple: You cannot lie about or misstate
the listed aspects of a good, service or person.


Subdivision (a)(9) prohibits “[a]dvertising goods or services


with intent not to sell them as advertised.” ( § 1770, subd.
(a)(9).) The plain meaning of this provision is also simple:
You cannot communicate something about a good or service
in an advertisement, knowing you are not going to sell the
good or service as advertised.


All three of these provisions tell sellers what they cannot say,
not what they must say.


The majority concludes that the word “representing” is
ambiguous because while it can mean “presenting written
or oral statements of fact to another” it can also encompass


“statements” that are “implied-in-fact or implied-in-law.” 3 4


(Maj. opn., ante, at p. 77.) But a “statement” cannot be
implied, by definition. Of course, statements can have an
implied meaning, but this simply refers to the fact that the
meaning of some statements must be ascertained through a
chain of inferences. For example, it would have been arguably
misleading if, in this case, CarMax had said all of their
vehicles' parts are “up-to-date” at the time of sale. Identifying
the statement as misleading would require more inferential
steps than if CarMax had said “none of the stop lamps in
our vehicles are subject to a recall.” But both statements
would be misrepresentations under the CLRA. However, the
majority's concept of implied statements is entirely different,
and imposes liability even when the seller makes no relevant


representation whatsoever. 5  That is, liability can arise solely
from the failure to disclose rather than from *1268  the
misleading nature of a statement. This concept cannot be
reconciled with any reasonable definition of “representation”
or “statement.”


In sum, the meaning of a statement ultimately found to be
misleading may be “implied” in the sense that it is informed
**92  by context or reasonable inferences drawn the words


of the statement. But implication cannot create an actionable
statement or representation where none exists.


Moreover, even accepting the majority's conclusion that there
are two possible ways to interpret “representing,” we would
still need to pick the better of the two. For this task, the
majority says we must look to the statutory context. (Maj.
opn., ante, at p. 1250.) But the majority appears to concede
the statutory context points to my interpretation. The two
contextual considerations are: (1) the enumeration of certain


grounds for omission liability in section 1770, subdivision


(a)(10) through (12) and (a)(20), (22); and (2) the statutory
statement of the CLRA's purpose (§ 1760.) The majority
acknowledges the first consideration “demonstrate[s] the
Legislature was capable of explicitly addressing failures to
provide information and, thus, support[s] the inference that
the Legislature did not intend the provisions at issue in this
appeal to reach omissions and failures to disclose information.
[Citation.]” (Maj. opn., ante, at p. 1251, fn. 12.) And the
majority concludes the second consideration merely creates
more “uncertainty in how to interpret the statute.” (Maj. opn.,
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ante, at p. 1251.) In sum, one contextual indicator undermines
the majority's reading, and another is uncertain.


Maxims of Statutory Construction


If the plain meaning were not enough, trusted maxims of
statutory construction confirm it. For one, “ ‘[t]he expression
of some things in a statute necessarily means the exclusion


of other things not expressed.’ [Citations.]” ( Dean v.
Superior Court (1998) 62 Cal.App.4th 638, 641–642, 73
Cal.Rptr.2d 70.) The CLRA has 27 paragraphs detailing the


practices it proscribes. ( § 1770, subd. (a).) Most of the
categories involve affirmative misrepresentations (including
those at issue here). However, some of the categories describe


failures to provide information. (E.g., § 1770, subd. (a)
(11) [failing to disclose in advertisement that furniture is
unassembled], (12) [failing to disclose in advertisement the
assembled price of furniture if available], (20) [insufficient
percentage markup price disclosures in advertisements],
(a)(22) [disseminating unsolicited prerecorded telephone
messages without identification].) For example, it is a
violation of the CLRA to advertise furniture “without clearly


indicating that it is unassembled ....” ( § 1770, subd. (a)
(11).) By enumerating specific prohibited omissions, the
statute necessarily excludes unlisted omissions.


Relatedly, the inclusion of statutory text in the CLRA
prohibiting certain omissions demonstrates “the Legislature


knew how to, but did not” (  *1269  In re Reeves (2005) 35
Cal.4th 765, 787 [28 Cal.Rptr.3d 4, 110 P.3d 1218]) include


such language in subdivision (5), (7), and (9) of section
1770.


Finally, interpreting the CLRA to broadly prohibit material
omissions would render the specific omissions actually listed
in CLRA superfluous. (See § 3541 [“An interpretation which
gives effect is preferred to one which makes void.”])


Majority's Holding


The majority says omissions are actionable under the CLRA
if (1) the omitted fact is contrary to a material representation
made by the defendant or (2) the defendant omits a fact he or


she was obliged to disclose. 6  (Maj. opn., ante, at p. 1258.)


**93  In arriving at this result, the majority concludes that a
1925 workers' compensation case that equated concealment
with misrepresentation, “provides a basis for inferring the
Legislature was aware that the CLRA's reference to “unfair


or deceptive acts” 7  involving “representing” would be
interpreted to include both affirmative misrepresentations of
fact and the nondisclosure of material facts.” (Maj. opn.,
ante, at pp. 1253–1254.) This would mean the Legislature
intended to create liability for material omissions, but instead
of simply including clear language covering omissions (like it
did elsewhere in the statute), it obliquely referred to “ ‘unfair
or deceptive acts’ ” involving “represent[ations].” (Maj. opn.,
ante, at p. 1254.) I doubt the Legislature intended to create


such liability “in so cryptic a fashion.” ( FDA v. Brown &
Williamson Tobacco Corp. (2000) 529 U.S. 120, 160, 120
S.Ct. 1291, 146 L.Ed.2d 121.) The “ ‘ “plain, obvious and
rational meaning of a statute is always to be preferred to


any curious, narrow, hidden sense ....” ’ ” ( Chandler v.
Roudebush (1976) 425 U.S. 840, 848, 96 S.Ct. 1949, 48
L.Ed.2d 416.)


Though the majority assures us that “[n]ot every omission
or nondisclosure of fact is actionable” (maj. opn., ante,
at p. 1258), its limitations on omission *1270  liability
are illusory. The majority identifies a category of omission
liability that arises whenever a defendant conceals a material
fact. (Maj. opn., ante, at p. 1260.) “[A] fact is ‘material’ if a
reasonable consumer would deem it important in determining
how to act in the transaction at issue. [Citation.]” (Maj. opn.,
ante, at p. 1258.) It is hard to imagine many omissions that
would fall outside of this expansive category.


Legislative History


The majority also compares the CLRA to the model
legislation on which it was based: the National Consumer Act
proposed by Boston College. (Maj. opn., ante, at p. 1257.)
The National Consumer Act, like the CLRA, lists unlawful
acts and practices. The National Consumer Act contained two
categories the majority believes “could have been interpreted
as encompassing omissions of material facts ....” (Maj. opn.,
ante, at p. 1257.) However, those two categories were not
included in the CLRA. That is, the CLRA specifically
excluded categories that might support omission liability.


The majority admits that the remainder of the legislative
history cuts both ways. (Maj. opn., ante, at p. 1251.) Even
if that were not the case, the legislative history would be
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of limited utility. Only “the language of the statute itself
that has successfully braved the legislative gauntlet. It is
that language which has been lobbied for, lobbied against,
studied, proposed, drafted, restudied, redrafted, voted on
in committee, amended, reamended, analyzed, reanalyzed,
voted on by two houses of the Legislature, sent to a conference
committee, **94  and, after perhaps more lobbying, debate
and analysis, finally signed ‘into law’ by the Governor. The
same ... scrutiny does not befall the committee reports, caucus
analyses, authors' statements, legislative counsel digests and
other documents which make up a statute's ‘legislative


history.’ ” ( Halbert's Lumber, Inc. v. Lucky Stores, Inc.
(1992) 6 Cal.App.4th 1233, 1238, 8 Cal.Rptr.2d 298.)


Legislative Inaction


The majority also observes that several appellate cases have
indicated the CLRA imposes liability for certain omissions
and the Legislature has not amended the statute to contradict
those cases, despite amending the statute for other reasons.


Legislative inaction is not enough to overcome the statute's
plain meaning, which is confirmed by several maxims
of statutory construction. Moreover, our Supreme Court
recently observed that “[a]rguments based on supposed
legislative acquiescence rarely do much to persuade.


[Citation.]” ( Scher v. Burke (2017) 3 Cal.5th 136, 147, 218
Cal.Rptr.3d 643, 395 P.3d 680.) At *1271  best, legislative
inaction merely demonstrates that subsequent legislatures—
rather than the enacting legislature—approve of the status
quo. At worst, inaction does not reflect any legislature's
approval of the status quo, but instead may result from the
legislature's “inability to agree upon how to alter the status
quo, ... unawareness of the status quo, ... indifference to the


status quo, or even ... political cowardice.” ( Johnson v.
Transportation Agency (1987) 480 U.S. 616, 672 [94 L.Ed.2d
615, 107 S.Ct. 1442](dis. opn. of Scalia, J.).)


Impact on Merchantability Law


None of this is to say the law should ignore businesses
selling unsafe vehicles as long as they do not lie about it.
But absent a misrepresentation by the seller, such claims are
not addressed by the CLRA, but instead by other bodies of
law, including the implied warranty of merchantability. (See


Brand v. Hyundai Motor America (2014) 226 Cal.App.4th


1538, 1547, 173 Cal.Rptr.3d 454; Isip v. Mercedes-Benz
USA, LLC (2007) 155 Cal.App.4th 19, 27, 65 Cal.Rptr.3d
695.) Merchantability jurisprudence, which has evolved over
several decades, strikes a delicate balance between honoring
certain consumer expectations while also placing reasonable
limitations on sellers' liability. For one, the implied warranty
of merchantability provides for a “ ‘minimum level of quality’
” but it “does not ‘impose a general requirement that goods


precisely fulfill the expectation of the buyer.’ ” ( American
Suzuki Motor Corp. v. Superior Court (1995) 37 Cal.App.4th
1291, 1296, 44 Cal.Rptr.2d 526.) Moreover, the duration of
the implied warranty of merchantability can be limited to
the duration of an express warranty, so long as the duration


is reasonable and longer than the statutory minimum. ( §
1791.1.)


The best way to harmonize the CLRA with implied warranty
jurisprudence is to adopt the plain meaning of “representing”
in the CLRA. Implied warranty law addresses the situation
of goods failing to meet minimum levels of merchantability,
regardless of what the seller did or did not say; and the CLRA,
with its threat of punitive damages, steps in only when the
seller acts deceptively.


By creating expansive omission-based liability under the
CLRA, the majority is supplanting implied warranty law and
upsetting the delicate balance it achieves.


Conclusion


In sum, the CLRA applies only to misrepresentations
and specific, inapplicable **95  omissions. Since the
operative complaint does not successfully allege *1272  any


affirmative misrepresentations under CLRA, 8  the sustaining
of the demurrer should be upheld.


I respectfully dissent from the majority's contrary conclusion.


A petition for a rehearing was denied February 22, 2018, and
the opinion was modified to read as printed above.


All Citations


19 Cal.App.5th 1234, 248 Cal.Rptr.3d 61, 18 Cal. Daily Op.
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Footnotes


1 CQI stands for certified quality inspection.


2 Gutierrez's interpretation of her complaint has changed slightly during the course of this appeal. Initially, her
opening brief addressed CarMax's knowledge by stating that CarMax made the representation about the
vehicle passing the quality inspection “either knowing that there was an open safety recall, or knowing that
Carmax did not investigate whether or not there was an open safety recall.” Subsequently, Gutierrez's reply
brief asserted “CarMax knew about the stop lamp switch recall for Gutierrez's vehicle but did not disclose it.”


3 Multiple paragraphs of the complaint allege “the vehicle was never properly repaired, and the herein
mentioned problems were never resolved” despite Gutierrez's attempts to have it repaired. Gutierrez's
opening brief does not mention the failure to repair as the factual basis for an adequately alleged cause of
action and, consequently, we do not consider whether Gutierrez's allegations about the failure to repair the
transmission or the stop lamp switch are sufficient to state a cause of action.


4 Civil Code section 1792 states: “Unless disclaimed in the manner prescribed by this chapter, every sale of
consumer goods that are sold at retail in this state shall be accompanied by the manufacturer's and the retail
seller's implied warranty that the goods are merchantable.”


5 Gutierrez supports this point by citing a federal safety standard for motor vehicles that provides vehicles
must have adequate, functioning lights (49 C.F.R. § 571.108) and the discussion of the implied warranty of


merchantability in American Suzuki Motor Corp. v. Superior Court (1995) 37 Cal.App.4th 1291 at page
1296, 44 Cal.Rptr.2d 526.


6 Generally, attorneys should “think carefully about the persuasive force of the precedent” cited in a brief.
(Herrmann, The Curmudgeon's Guide to Practicing Law (ABA 2006) ) p. 4..) Here, the cases with the most
persuasive force are those that address raising new legal theories on appeal in the procedural context
presented in this case—that is, where a demurrer has been sustained without leave to amend.


7 A contrary rule of law would be difficult to harmonize with the Legislature's approach to showings of the
ability to cure a defective pleading by alleging additional facts. (See Code Civ. Proc., § 472c, subd. (a).) Our
Supreme Court has interpreted the statute to mean: “The issue of leave to amend is always open on appeal,


even if not raised by the plaintiff.” ( City of Stockton v. Superior Court (2007) 42 Cal.4th 730, 746-747, 68
Cal.Rptr.3d 295, 171 P.3d 20, italics added.) Under this statutory interpretation, a proposed amendment can
be presented for the first time on appeal.


8 There are other ways to plead and prove this last element, but they are not relevant in this appeal. (See


Civ. Code, § 1791.1, subd. (a)(1), (3), (4); CACI No. 3210.)


9 On appeal, Gutierrez does not argue unfitness for ordinary purposes based on the alleged defects involving
steering, stalling and hesitant acceleration.


10 By way of comparison, contracts can be express or implied. (BAJI No. 10.56 [express or implied contracts].)
“Express” contracts are stated in words, either oral or written. (Civ. Code, §§ 1620, 1622; BAJI No. 1057 [oral


and written contracts].) “Implied” contracts are manifested by conduct or implied in law. (See Weitzenkorn
v. Lesser (1953) 40 Cal.2d 778, 794, 256 P.2d 947; BAJI No. 10.56; Civ. Code, § 1621 [implied by conduct].)


11 An example of a representation implied-in-law involves the duty to disclose a material fact. If a defendant
subject to such a duty does not disclose the material fact, the defendant has impliedly represented that the
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material fact—usually negative information about the good being purchased—does not exist. This implication
arises by virtue of the law that created the duty to disclose the material fact.


12 These provisions demonstrate the Legislature was capable of explicitly addressing failures to provide
information and, thus, support the inference that the Legislature did not intend the provisions at issue in this
appeal to reach omissions and failures to disclose information. (Blankenship v. Allstate Ins. Co. (2010) 186
Cal.App.4th 87, 94-95, 111 Cal.Rptr.3d 528.)


13 This report is reproduced as appendix B to Reed, Legislating for the Consumer: An Insider's Analysis of the
Consumers Legal Remedies Act, supra, 2 Pacific L.J. at pages 25 through 26.


14 The text of this provision, which has not been altered since its adoption in 1970, prohibits: “Representing that
goods are original or new if they have deteriorated unreasonably or are altered, reconditioned, reclaimed,
used, or secondhand.”


15 In FTC. v. Colgate-Palmolive Co. (1965) 380 U.S. 374, 85 S.Ct. 1035, 13 L.Ed.2d 904, the court considered
a television advertisement for Rapid Shave shaving cream in which the announcer stated, “ ‘To prove RAPID
SHAVE'S super-moisturizing power, we put it right from the can onto this tough, dry sandpaper. It was


apply ... soak ... and off in a stroke.’ ” ( Id. at p. 376, 85 S. Ct. 1035.) The advertisement did not show
actual sandpaper; instead, it used a mockup or simulated prop made of plexiglass to which sand had been


applied. ( Ibid.) If sandpaper had been used, it would have required a substantial soaking period of about


80 minutes. ( Ibid.) The Federal Trade Commission found the undisclosed use of a plexiglass substitute for
sandpaper was a material misrepresentation and, thus, a deceptive act that violated section 5 of the Federal


Trade Commission Act. ( FTC. v. Colgate-Palmolive Co., supra, at pp. 375-376, 377, 85 S. Ct. 1035.) The
Supreme Court upheld the finding, stating “the undisclosed use of plexiglass in the present commercials was


a material deceptive practice, independent and separate from the other misrepresentation found.” ( Id. at
p. 390, 85 S. Ct. 1035.)


16 The view that the words “representing” and “misrepresenting” have a plain meaning that is limited to written
and oral statements of fact and excludes omissions and nondisclosures is an attempt to adopt a distinction
as the only reasonable interpretation when the distinction itself was rejected long ago. Moreover, we have
found no published California decision stating “representing” has a plain meaning (i.e., is not ambiguous).


17 In some contexts, the word “holding” means “both of the result of the case and ‘those portions of the opinion


necessary to that result by which we are bound.’ ( Seminole Tribe of Florida v. Florida, 517 U.S. 44, 66-67,


116 S.Ct. 1114, 134 L.Ed.2d 252 (1996).”) ( U.S. v. Kaley (11th Cir. 2009) 579 F.3d 1246, 1253, fn. 10.)
We use the word “necessary” in this sense.


18 The issues raised in this appeal are related to the second category. Therefore, the first category is not
discussed in detail.


19 In Daniel v. Ford Motor Co. (9th Cir. 2015) 806 F.3d 1217, the Ninth Circuit cited Klein for the legal


conclusion that fraudulent omissions are actionable under both the CLRA and the UCL. ( Daniel, supra, at
p. 1225.) The Ninth Circuit reversed the grant of summary judgment on CLRA and UCL claims, concluding
the genuine issue of material fact existed as to whether the plaintiffs in fact relied on Ford's omissions when
they purchased a Ford Focus.
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20 These facts are “intrinsic” to the particular vehicle sold to Gutierrez and do not relate to “extrinsic” matters.
(See Wonnell, The Structure of a General Theory of Nondisclosure (1991) 41 Case W. Res. L.Rev. 329, 332
[the law tends to take a stricter position regarding the nondisclosure of intrinsic facts, which pertain to the
item being sold and not the general environment affecting the economic value of the item].)


21 CarMax interprets Meyer to mean Gutierrez must “allege facts showing that she suffered the requisite


actual damage.” We disagree with this interpretation and read Civil Code section 1780 and Meyer as


requiring an allegation of “any damage,” which is a broad category that includes “actual damage.” ( Meyer,


supra, 45 Cal.4th at p. 640, 88 Cal.Rptr.3d 859, 200 P.3d 295; see Civ. Code, § 1780, subd. (a)(1) [actual
damages].)


22 For instance, CarMax did not argue Civil Code section 1782, subdivision (b) should be interpreted in this
manner. That subdivision states: “Except as provided in subdivision (c), no action for damages may be


maintained under Section 1780 if an appropriate correction, repair, replacement, or other remedy is given,
or agreed to be given within a reasonable time, to the consumer within 30 days after receipt of the notice” of


the alleged violations of Civil Code section 1770. (Italics added.)


1 All further statutory references are to the Civil Code unless otherwise noted.


2 The majority concludes that plaintiff's CLRA claim is viable and therefore a UCL claim predicated thereon is
also viable. (Maj. opn., ante, at p. 1265.) For the reasons explained herein, the CLRA claim is not viable.


3 The law deals with representations that are “implied-in-law” through the law of implied warranties.


4 This conclusion offers no help with respect to section 1770, subdivision (a)(9) which refers to “advertising”
rather than “representing.” No one has suggested advertising can be “implied.”


5 Yet, the majority tries to tie the duty to disclose the stop lamp switch recall to affirmative representations
made by CarMax. The majority says, “CarMax engaged in misleading business practices by representing
the vehicle passed a rigorous 125-point quality inspection, but not disclosing the vehicle was subject to a
safety recall.” (Maj. opn., ante, at p. 1262.) But how does CarMax's representation concerning the 125-point
inspection impact whether it had a duty to disclose that the stop lamp switch was subject to a recall? Checking
for recalls was not one of the 125 points. Representing that the vehicle passed a 125-point inspection would
only be a mis-representation if CarMax did not actually perform the inspection or the vehicle had, in fact, failed
the inspection. Consequently, the 125-point inspection cannot establish that CarMax “[r]epresent[ed] that [a]


good[ ] ... [is] of a particular standard, quality, or grade” when it is actually “of another.” ( § 1770, subd. (a)
(7).) The majority is creating omission liability wholly untethered from any affirmative representations.


6 The first category does not impose omission liability at all. If a “material representation” is “contrary to” an
“omitted fact,” it is the representation that is actionable because it is untrue. That concept is consistent with


the statutory text (e.g., § 1770, subds. (a)(5), (7), (9)), but it is not liability based on omission.


The second category would impose omission liability, but is inconsistent with the statutory text.


7 It does not appear the phrase “unfair or deceptive acts” has any independent effect in section 1770.
The provision reads: “The following unfair methods of competition and unfair or deceptive acts or practices
undertaken by any person in a transaction intended to result or that results in the sale or lease of goods or


services to any consumer are unlawful:...” ( § 1770, subd. (a), italics added.) The section then sets forth
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27 subparts detailing certain unfair practices. By its plain language, the CLRA does not cover every unfair or
deceptive act imaginable, just those particular acts listed.


8 The complaint asserts that CarMax “represent[ed] that the vehicle passed a rigorous 125-point quality
inspection, but at the same time [did] not check[ ] or disclos[e] that [ ] the vehicle was the subject of a safety
recall.” This does not describe a misrepresentation because the 125-point inspection does not indicate that
potential safety recalls would be researched or disclosed. As a result, the inspection certification does not
constitute a representation that the vehicle has “characteristics ... uses, benefits” that it does not actually


have. ( § 1770, subd. (a)(5).) Instead, the representation was that the vehicle had a specific characteristic/
benefit: It passed a 125-point inspection. Nor does the inspection certification constitute a representation


that the vehicle was “of a particular standard, quality or grade” when it is actually “of another” ( § 1770,
subd. (a)(7).) Finally, the inspection certification does not evidence an “intent not to sell [the vehicle] as


advertised” ( § 1770, subd. (a)(9)), because there is nothing to suggest the vehicle was advertised as being
free from parts subject to recall.


The CLRA cause of action also asserts that CarMax “indicat[ed] that the vehicle had passed a rigorous 125-
point quality inspection, when in fact that vehicle had multiple mechanical problems which resulted in, among
other things, a transmission replacement only one month after the vehicle purchase.” Again, this does not
describe a misrepresentation. Representing that the vehicle passed a 125-point inspection would only be
a misrepresentation if CarMax did not actually perform the inspection or the vehicle had, in fact, failed the
inspection. The complaint alleges neither. Instead, it says that in spite of CarMax's inspection and certification,
the vehicle suffered from mechanical problems. At most, this allegation suggests that either CarMax missed
something during the inspection or the vehicle's problems were undetectable by CarMax's inspection. Either


way, there is no claim CarMax failed to perform the inspection and thus no misrepresentation. (See Davis
v. Ford Motor Credit Co. LLC (2009) 179 Cal.App.4th 581, 599, 101 Cal.Rptr.3d 697 [when a representation
is “correct,” it is “not a misrepresentation.”]) In other words, the complaint “does not allege a single affirmative


representation ... other than a true one ....” ( Rubenstein v. The Gap, Inc. (2017) 14 Cal.App.5th 870, 881,
222 Cal.Rptr.3d 397.)


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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99 Cal.App.4th 389
Court of Appeal, Fifth District, California.


In re ANGELA C., A Person Coming


Under the Juvenile Court Law.


Stanislaus County Community Services


Agency, Plaintiff and Respondent,


v.


Mirna C., Defendant and Appellant.


No. F039609.
|


June 14, 2002.
|


Review Denied Sept. 11, 2002.


Synopsis
In dependency proceeding, the Superior Court, Stanislaus
County, No. 502623, Nancy Barnett Williamsen,
Commissioner, entered order terminating mother's parental
rights. Mother appealed. The Court of Appeal, Vartabedian,
Acting P.J., held that: (1) mother did not receive adequate
notice, for due process purposes, of continuance of
permanency planning hearing; (2) that due process violation
was in the nature of a trial error and was therefore subject
to review for harmless error; (3) due process violation was
harmless beyond a reasonable as to trial court's findings that
child was adoptable and that termination of mother's parental
rights would not be detrimental to child's best interests.


Affirmed.


Procedural Posture(s): On Appeal.


West Headnotes (5)


[1] Infants Notice and process


When trial court continues date for permanency
planning hearing in child dependency
proceeding, parents remain entitled to notice of
the continued hearing date. West's Ann.Cal.Welf.


& Inst.Code §§ 366.23, 366.26.


9 Cases that cite this headnote


[2] Constitutional Law Protection of
Children;  Child Abuse, Neglect, and
Dependency


Infants Notice and process


Mother did not receive adequate notice,
for due process purposes, of continuance
of permanency planning hearing in child
dependency proceeding, though mother received
notice of originally scheduled date of hearing,
where mother did not attend court on that date
and there was no evidence that she received
actual notice of rescheduled date. U.S.C.A.
Const.Amend. 14; West's Ann.Cal.Welf. &


Inst.Code §§ 366.23, 366.26.


36 Cases that cite this headnote


[3] Constitutional Law Protection of
Children;  Child Abuse, Neglect, and
Dependency


Infants Pleading, notice, and process


Due process violation arising in child
dependency proceeding from lack of notice to
mother of continuance of permanency planning
hearing was in the nature of a trial error, as
opposed to structural error, and therefore was
subject to harmless error review, where mother
had notice of dependency proceedings from the
outset as well as the opportunity to be heard and
received proper notice of originally scheduled
date for permanency planning hearing. U.S.C.A.
Const.Amend. 14; West's Ann.Cal.Welf. &


Inst.Code §§ 366.23, 366.26.


87 Cases that cite this headnote


[4] Constitutional Law Removal or
termination of parental rights


Infants Pleading, notice, and process


Due process violation arising from lack of
notice to mother of continuance of permanency
planning hearing was harmless beyond a
reasonable doubt as to trial court's finding
of child's adoptability; child was a healthy
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youngster who was developmentally on track
and had no apparent emotional or mental
problems, she had been in the same placement for
over 18 months at time of rescheduled hearing
and was able to form emotional attachments,
and county community service agency's
assessment of child's adoptability satisfied
statutory requirements. U.S.C.A. Const.Amend.
14; West's Ann.Cal.Welf. & Inst.Code §§ 366.23,


366.26.


82 Cases that cite this headnote


[5] Constitutional Law Removal or
termination of parental rights


Infants Pleading, notice, and process


Due process violation arising in dependency
proceeding from lack of notice to mother of
continuance of permanency planning hearing
was harmless beyond a reasonable doubt as to
trial court's finding that termination of mother's
parental rights would not be detrimental to
child's best interests; while record demonstrated
that mother loved child and had visited her
weekly at one time, mother had appeared at one
visit to be under influence of alcohol and had
eventually ceased contact with child. U.S.C.A.
Const.Amend. 14; West's Ann.Cal.Welf. &


Inst.Code §§ 366.23, 366.26(c)(1).


112 Cases that cite this headnote


Attorneys and Law Firms


**923  *391  Mario de Solenni, under appointment by the
Court of Appeal, for Defendant and Appellant.


Michael H. Krausnick, County Counsel, and Linda S. Macy,
Deputy County Counsel, Plaintiff and Respondent.


OPINION


VARTABEDIAN, Acting P.J.


Mirna C. appeals from an order terminating her parental


rights (  **924  Welf. & Inst.Code, § 366.26) to her


daughter, Angela. 1  She contends she received inadequate
notice of the termination hearing and thus is entitled to per se
reversal. On review, we find appellant received no notice of
a continuance of the termination hearing. We hold the error,


albeit a due process violation under In re Phillip F. (2000)
78 Cal.App.4th 250, 258–259, 92 Cal.Rptr.2d 693, is subject


to the Chapman prejudice standard of harmless beyond a


reasonable doubt. 2  Having reviewed the record under this
standard, we conclude the error was harmless and we will
affirm.


*392  PROCEDURAL AND FACTUAL HISTORY


Given the limited nature of this appeal, we need only
briefly summarize the history of these proceedings. In March
2000, the Stanislaus County Superior Court adjudged Angela,
born in October 1999, a dependent child of the court and
removed her from appellant's custody. Appellant consented
to dependency jurisdiction based on her physical abuse of
Angela. After approximately 12 months of unsuccessful
reunification efforts, the court terminated services and set a


section 366.26 hearing for July 19, 2001, to select and
implement a permanent plan for Angela.


Respondent Stanislaus County Community Services Agency
(the agency) personally served appellant with notice of
the July 19th hearing in accordance with section 366.23.
However, she did not attend the proceedings on that date. Due
to a problem in providing publication notice to an alleged


father, the court continued the section 366.26 hearing to


October 9, 2001. 3  The record is silent regarding notice of the
continued hearing date to appellant.


On the October 9th date, appellant again did not attend.
Relying on the prior notice to appellant, the court found she
received proper notice. None of the alleged fathers having
appeared, the court proceeded on the matter and terminated
parental rights.


DISCUSSION
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[1]  Parents are entitled to special notice of a section
366.26 hearing pursuant to section 366.23, which specifies
in considerable detail the necessary contents, timing, and


methods for service of the notice. ( In re Malcolm D. (1996)
42 Cal.App.4th 904, 911–912, 50 Cal.Rptr.2d 148.) Not
infrequently, however, the trial court may find it necessary


to continue the section 366.26 hearing date. When that
situation arises, parents remain entitled to notice of the


continued hearing date. ( In re Phillip F., supra, 78


Cal.App.4th at pp. 258–259, 92 Cal.Rptr.2d 693; In re
Malcolm D., supra, 42 Cal.App.4th at p. 913, 50 Cal.Rptr.2d
148.)


Provided a parent has received notice of the original


section 366.26 hearing date in compliance with section
366.23, renotice to that parent pursuant to the precise terms of
section 366.23 is not necessary under certain circumstances to


satisfy due process. ( In re Phillip F., supra, 78 Cal.App.4th
at pp. 258–259, 92 Cal.Rptr.2d 693.) For example, if the
parent who received the original notice is present in court
when the trial court continues the hearing date, the *393  in-
court notice is proper and satisfies the parent's due process


**925  rights. ( In re Malcolm D. supra, 42 Cal.App.4th at
p. 913, 50 Cal.Rptr.2d 148.) By contrast, if that same parent


fails to attend a properly noticed section 366.26 hearing,
other proof of actual notice to the parent of the continued


hearing date will suffice for due process purposes. ( In re
Phillip F., supra, 78 Cal.App.4th at p. 258, 92 Cal.Rptr.2d
693.) In this regard, due process requires notice reasonably
calculated, under all the circumstances, to apprise interested
parties of the pendency of the action and afford them an


opportunity to present their objections. (Id. at pp. 258–259,
92 Cal.Rptr.2d 693.)


Here, although appellant received notice of the original


section 366.26 hearing date in compliance with section
366.23, she did not attend court on the originally scheduled
date and the record is silent as to any notice to her of the
continued hearing date. As a consequence, at the continued
hearing, the juvenile court could not properly find appellant
received proper notice and proceed to terminate her parental
rights.


[2]  Because resumption of the section 366.26 hearing
without some proof of actual notice to appellant violated her


due process rights ( In re Phillip F., supra, 78 Cal.App.4th
at 258–259, 92 Cal.Rptr.2d 693), the question arises: how
does this court evaluate the error? Appellant contends the
lack of notice is per se prejudicial error. Respondent does not
address this issue.


In urging per se reversal, appellant relies on cases, none
of which addresses, let alone answers, the question here.


(See Moyer v. Workmen's Comp. Appeals Bd. (1973) 10


Cal.3d 222, 110 Cal.Rptr. 144, 514 P.2d 1224; In re
Anna M. (1997) 54 Cal.App.4th 463, 62 Cal.Rptr.2d 831;
Lyydikainen v. Industrial Acc. Com. (1939) 36 Cal.App.2d


298, 97 P.2d 993.) At most, In re Anna M. alluded to but
did not resolve the standard-of-prejudice question. Having


found a section 366.23 error in notice, the Anna M. court
noted the respondent argued, “without citation to illuminating
authority, ‘[a]ny possible prejudice that might have resulted


does not necessitate reversal.’ ” ( In re Anna M., supra,
54 Cal.App.4th at p. 469, 62 Cal.Rptr.2d 831.) The appellate
court was “unpersuaded,” stating:


“[t]o the contrary, even assuming [appellant] must
show prejudice in face of such a fundamentally flawed
procedure, we have no trouble finding prejudice.”


(Ibid.)


Further, our research discloses a conflict in the cases that have
reached the question of prejudice. We find neither side in


this conflict, however, to be persuasive. The court in In re
Steven H. (2001) 86 Cal.App.4th 1023, 1033, 103 Cal.Rptr.2d
649, assumed a notice defect could be evaluated on a


Chapman standard of harmless beyond a reasonable doubt.


In In re DeJohn B. (2000) 84 Cal.App.4th 100, 110, 100
Cal.Rptr.2d 649, the court ruled, without further discussion,
a notice defect “mandated” reversal. Implicit, *394  though
unstated, in each of these decisions is an acknowledgement
that a notice defect amounts to constitutional error and is


subject to at least a heightened Chapman standard of
prejudice.


Confronted with constitutional error in dependency matters,
other appellate courts have looked to the standards applied in
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criminal appeals, as explained in Arizona v. Fulminante


(1991) 499 U.S. 279, 111 S.Ct. 1246, 113 L.Ed.2d 302. ( In
re Dolly D. (1995) 41 Cal.App.4th 440, 446, 48 Cal.Rptr.2d
691 [a violation of right to confront and cross-examine


witnesses]; In re Andrew S. (1994) 27 Cal.App.4th 541,
547, 32 Cal.Rptr.2d 670 [a violation of the right to counsel];


In re Amy M.(1991) 232 Cal.App.3d 849, 868–869, 283
Cal.Rptr. 788 [another violation of witness-confrontation
**926  rights].) Persuaded by this approach, we have taken


it and conclude, as explained below, that it is appropriate to


review the error in this case under the Chapman standard.


Constitutional error as a general rule does not automatically
require reversal. In determining the effect of “most
constitutional errors,” appellate courts can properly apply


a Chapman harmless-error analysis. (Arizona v.
Fulminante, supra, 499 U.S. at p. 306, 111 S.Ct. 1246.)


In Fulminante, supra, the Supreme Court cited a
wide range of errors susceptible to harmless error analysis.
According to the Supreme Court, “[t]he common thread
connecting [those] cases is that each involved ‘trial error’—
error which occurred during the presentation of the case ....”


(Id. at p. 307, 111 S.Ct. 1246.) An error in the trial
process itself does not require automatic reversal because a
court may quantitatively assess such an error in the context
of other evidence presented in order to determine whether


the error was harmless beyond a reasonable doubt. (Id.
at pp. 307–308, 111 S.Ct. 1246.) In applying harmless-error
analysis to these many different constitutional violations, the
court explained the harmless-error doctrine is “essential to
preserve the ‘principle that the central purpose of a criminal
trial is to decide the factual question of the defendant's guilt
or innocence, and promotes public respect for the criminal
process by focusing on the underlying fairness of the trial
rather than on the virtually inevitable presence of immaterial


error.’ ” (Id. at p. 308, 111 S.Ct. 1246.)


By comparison, “structural” error or a “structural defect[ ]
in the constitution of the trial mechanism ... affecting the
framework within which the trial proceeds, rather than
simply an error in the trial process itself” defies analysis


by a harmless-error standard. (Arizona v. Fulminante,
supra, 499 U.S. at pp. 309–310, 111 S.Ct. 1246.) A structural
error requires reversal without regard to the strength of the


evidence or other circumstances. (Id. at p. 310, 111
S.Ct. 1246.)


*395  The United States Supreme Court has found structural
errors, however, only in a very limited class of cases: the


total deprivation of the right to counsel at trial (Gideon
v. Wainwright (1963) 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d


799), a biased judge (Tumey v. Ohio (1927) 273 U.S. 510,
47 S.Ct. 437, 71 L.Ed. 749), unlawful exclusion of members


of the defendant's race from a grand jury (Vasquez v.
Hillery (1986) 474 U.S. 254, 106 S.Ct. 617, 88 L.Ed.2d 598),


denial of the right to self-representation at trial (McKaskle
v. Wiggins (1984) 465 U.S. 168, 104 S.Ct. 944, 79 L.Ed.2d


122), denial of the right to a public trial (Waller v. Georgia
(1984) 467 U.S. 39, 104 S.Ct. 2210, 81 L.Ed.2d 31), and


erroneous reasonable-doubt instruction to jury (Sullivan v.
Louisiana (1993) 508 U.S. 275, 113 S.Ct. 2078, 124 L.Ed.2d


182). (Arizona v. Fulminante, supra, 499 U.S. at pp.
309–310, 111 S.Ct. 1246.) With regard to such structural


errors, Fulminante explained: “ ‘Without these basic
protections, a criminal trial cannot reliably serve its function
as a vehicle for determination of guilt or innocence, and no
criminal punishment may be regarded as fundamentally fair.’


” (Id. at p. 310, 111 S.Ct. 1246.)


[3]  Here, we find the lack of notice of a continuance is in the
nature of a trial error. To the extent structural error implicates
the fundamental fairness of judicial proceedings, we reason


the error in this case is not structural. (Arizona
v. Fulminante, supra, 499 U.S. at p. 310, 111 S.Ct.
1246.) Appellant has had notice of these dependency
proceedings from the outset, as well as the opportunity
to be heard. Additionally, appellant received proper notice


of the originally scheduled section 366.26 hearing date.
The error at **927  most affects the manner in which the
court conducts the termination hearing in that it becomes an
uncontested hearing. However, had the court proceeded on the
originally scheduled hearing date, as it had every right to do
with respect to appellant, that hearing too would have been
uncontested in that appellant failed to attend the hearing as
originally noticed or notify anyone as to her position. Also,
given appellant's prior participation in the proceedings, as
well as her election not to attend the originally scheduled
termination hearing, we can quantitatively assess the error in
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the context of other evidence presented in order to determine
whether the error was harmless beyond a reasonable doubt.


(Arizona v. Fulminante, supra, 499 U.S. at pp. 307–
308, 111 S.Ct. 1246.)


[4]  Having reviewed the record under the Chapman
standard, we find the failure to notify appellant of the
continued termination hearing date was harmless beyond


a reasonable doubt. The primary issue in a section
366.26 hearing is whether the dependent child is likely
to be adopted. Here, it was undisputed throughout these
dependency proceedings that Angela was a healthy youngster
who was developmentally on track and had no apparent
*396  emotional or mental problems. She had been in the


same placement since March 2000 and was able to form
emotional attachments. Furthermore, the agency's assessment
of Angela's adoptability satisfied statutory requirements. We
therefore find beyond a reasonable doubt that the error in
notice was harmless as to the court's finding of Angela's
adoptability.


[5]  Once the court finds the likelihood of adoption,
termination of parental rights is the preferred permanent plan
absent proof that termination would be detrimental to the


child's best interests. ( § 366.26, subd. (c)(1); In re
Lorenzo C. (1997) 54 Cal.App.4th 1330, 1344, 63 Cal.Rptr.2d
562.) The court may find such detriment when a parent
establishes that he or she has maintained regular visitation
and contact with the minor and the minor would benefit


from continuing the relationship. ( § 366.26, subd. (c)(1)
(A); In re Jesse B. (1992) 8 Cal.App.4th 845, 850–851,
10 Cal.Rptr.2d 516.) Here, the record shows that although
appellant loved her child and visited her weekly in 2000,


appellant figuratively gave up any effort to be a parent to
Angela starting in early 2001. Appellant appeared under the
influence of alcohol at a February visit, which was also
scheduled to serve as a parent/child laboratory to evaluate
appellant's parenting skills and her relationship with Angela.
Appellant then missed the next visit and thereafter had no
further contact with Angela. Under these circumstances,
appellant stood no chance of prevailing on a detriment
argument. Thus, we can likewise find beyond a reasonable
doubt that the error in notice was harmless to any detriment
claim.


One final note. In her reply brief, appellate counsel for the
first time contests a prior dependency court order appointing a
guardian ad litem for appellant. Appellate counsel speculates
that the court denied appellant due process in making the
appointment. Not only does counsel fail to offer any good
cause for her delay, she fails to provide this court with an
adequate record to assess her argument. On the record before
this court, there is no showing that the court somehow erred
in making the appointment.


DISPOSITION


The order terminating parental rights is affirmed.


WE CONCUR: BUCKLEY and CORNELL, JJ.


All Citations


99 Cal.App.4th 389, 120 Cal.Rptr.2d 922, 02 Cal. Daily Op.
Serv. 5350, 2002 Daily Journal D.A.R. 6733


Footnotes


1 All statutory references are to the Welfare and Institutions Code unless otherwise indicated.


2 Chapman v. California (1967) 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705.


3 Although the court had ordered notice by publication to multiple alleged fathers, there were typographical
errors in the one of the published notices.
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KeyCite Yellow Flag - Negative Treatment
 Not Followed as Dicta In re D.S., Cal.App. 6 Dist., August 5, 2015


163 Cal.App.4th 787
Court of Appeal, Second District, Division 1, California.


In re JOSEPH T., JR., a Person


Coming Under the Juvenile Court Law.


Los Angeles County Department of Children


and Family Services, Plaintiff and Respondent,


v.


Joseph T., Sr., Defendant and Appellant.


No. B198610.
|


June 3, 2008.
|


Rehearing Denied June 24, 2008.
|


Review Denied Sept. 24, 2008. *


Synopsis
Background: At six-month status review hearing as part
of dependency proceeding, the Superior Court, Los Angeles
County, No. CK 63760, Elizabeth Kim, Juvenile Court
Referee, denied placement of older child with his paternal
aunt, and father appealed.


Holdings: The Court of Appeal, Rothschild, J., held that:


[1] court was required to consider child's aunt under the
relative placement preference;


[2] court's failure to consider preference was harmless error;
and


[3] court's failure to make written findings was harmless error.


Affirmed.


Mallano, Acting P.J., concurred and dissented with opinion.


West Headnotes (7)


[1] Infants Relatives in general


Trial court was required to consider child's aunt
under the relative placement preference at six-
month status review hearing in child dependency
proceeding. West's Ann.Cal.Welf. & Inst.Code


§§ 361.3, 366.21(e).


See Cal. Jur. 3d, Delinquent and Dependent
Children, § 279; 10 Witkin, Summary of Cal. Law
(10th ed. 2005) Parent and Child, § 638.


71 Cases that cite this headnote


[2] Infants Role of agency in general


Infants Discovery, disclosure, and
examinations


When a “new placement” is required as part of
a dependency proceeding, the procedures must
be followed in the same way as when there is
an initial placement, including the affirmative
duty of the court to order the parents to disclose
the names and pertinent family information of
relatives and the obligation of the social worker
to follow through on that information, contact all
the relatives whose names have been provided,
and evaluate those relatives desiring placement.
West's Ann.Cal.Welf. & Inst.Code § 361.3.


7 Cases that cite this headnote


[3] Infants Of, from, or between family or
relatives


Infants Judgment or order;  relief and
effect


At least through the reunification period in a
child dependency proceeding, when a relative
voluntarily comes forward at a time when a
new placement is not required, the relative is
entitled to a preference and the court and the
social worker are obligated to evaluate that
relative; however, the court need not again order
the parents to disclose other possible relative
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placements. West's Ann.Cal.Welf. & Inst.Code §
361.3.


80 Cases that cite this headnote


[4] Infants Relatives in general


Infants Of, from, or between family or
relatives


During the reunification period in a child
dependency proceeding, the preference for
placement with a relative applies regardless
of whether a new placement is required or is
otherwise being considered by the dependency
court. West's Ann.Cal.Welf. & Inst.Code § 361.3.


135 Cases that cite this headnote


[5] Infants Disposition of child;  placement


Infants Disposition proceedings


The object of dispositional hearings is to
find a temporary caretaker who will meet
the child's physical and psychological needs
while cooperating in reunification efforts. West's
Ann.Cal.Welf. & Inst.Code § 361.3.


[6] Infants Judgment, disposition, and
placement


Trial court's failure to afford relative placement
preference to child's aunt when considering
placement at six-month status review hearing
in dependency proceeding was harmless error,
as the record indicated compelling reasons not
to place child with aunt; placement with child's
mother was the best chance of reunification,
and placing child with his aunt would have
frustrated the goal of family reunification by
separating child from his mother and would have
resulted in the placement of child and his half-
brother in different homes. West's Ann.Cal.Welf.


& Inst.Code §§ 361.3, 366.21(e).


110 Cases that cite this headnote


[7] Infants Determination, findings, and
verdict


Trial court's reasons for denying placement of
child with aunt were clear from the evidence
and discussion at six-month status review
hearing in dependency action such that court's
failure to state, for the record, the reasons it
denied placement with aunt was harmless error.
West's Ann.Cal.Welf. & Inst.Code §§ 361.3(e),


366.21(e).


14 Cases that cite this headnote


Attorneys and Law Firms


**807  Jennifer Mack, under appointment by the Court of
Appeal, for Defendant and Appellant.


Raymond G. Fortner, Jr., County Counsel, James M. Owens,
Assistant County Counsel, Liana Serobian, Deputy County
Counsel, for Plaintiff and Respondent.


Opinion


ROTHSCHILD, J.


*789  Joseph T., Sr. (Father) appeals from the order at the six-
month review hearing denying placement of his son, Joseph
T., Jr. (Joseph), with his paternal aunt.


The principal issue in this case is whether, without
qualification, the relative placement preference under
subdivision (a) of Welfare and Institutions Code section


361.3, 1  applies after the dispositional hearing through the
family reunification period or whether subdivision (d) of
that statute precludes application of the preference after the
dispositional hearing unless “a new placement is required.”
We hold that the relative placement preference *790
applies at least through the family reunification period
and that subdivision (d) of section 361.3 expands, rather
than contracts, the application of the preference. Under the
circumstances of this case, however, the dependency court's
failure to apply the preference at the six-month review hearing
and the court's failure to state on the record its reasons for not
placing the child with his aunt were harmless errors.


FACTS AND PROCEEDINGS BELOW
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In June 2006, Joseph and his four-month-old half sibling,
Shane H., were detained and placed together in foster care
because Monica M. (Mother) had an unresolved drug problem
and failed to comply with the terms of a March 2006
voluntary family maintenance contract with DCFS in which
she agreed, among other things, that her children were to have
no contact with Jesse H., Shane's father. Jesse H. has a history
of domestic violence with Mother and on one occasion of
domestic violence Joseph received a cut near his eye **808
when he was pushed against a stove. A restraining order
prohibited physical contact between Jesse H. and Mother.


Father, who has a criminal record and a long history of
heroin use, was paroled from prison in April 2006 and
lived with Mother until June 2006. At the detention hearing
on June 19, the dependency court ordered DCFS to assess
the relatives who requested placement of the children—
the maternal grandparents and Shane's paternal grandmother.
According to a July 10 report, DCFS considered Shane's
paternal grandparents and the maternal grandparents for
relative placements, but for various reasons DCFS determined
that these relatives were not able to provide care for the
children at that time. The parents had two monitored visits
each week, and the visits were going well.


In late June, Father obtained a residence separate from
Mother. In early July, Mother entered a residential drug
treatment program. On July 10, the dependency court ordered
DCFS to evaluate Father's home for placement of Joseph
and continued the matter. In its July 19 report, DCFS
recommended that Joseph be released to Father, noting that
Father was complying with the conditions of his parole and
was testing negative for drugs. On July 19, the dependency
court ordered Joseph placed in Father's home.


On July 25, the court sustained DCFS's petition as amended,
declaring the children dependents of the court pursuant to
section 300, subdivisions (a) (serious physical harm) and (b)
(failure to protect), based on the domestic violence between
Mother and Jesse H., the parents' histories of substance abuse,
Father's drug-related criminal activity, and Mother's failure
to comply *791  with her voluntary family maintenance
agreement. Shane was placed in foster care and Joseph was
placed with Father, who was afforded family maintenance
services. Father also was ordered to participate in “NA/
AA meetings” twice a week and to comply with his parole
conditions. Mother was afforded monitored visits.


On August 16, DCFS detained Joseph from Father and placed
him in his previous foster care home with Shane, based on
Father's use of heroin and his violent physical altercation with
Mother in Joseph's presence on August 15. On August 21,
DCFS filed an amended petition containing the foregoing
allegations. Father admitted to DCFS that he had relapsed into
heroin use. On September 13, the dependency court sustained
the August 21 petition, finding that Joseph was a dependent
of the court pursuant to section 300, subdivisions (a) and (b).
Father was afforded monitored visitation and reunification
services. He was ordered to attend a drug rehabilitation
program with random testing, attend parent education, and
comply with his parole conditions.


According to a January 23, 2007 status review report, DCFS
learned on January 16 that Father was then in state prison.
On January 16, Father's sister, Deborah D., told the social
worker that Father had been at her home and she had known
that he had an outstanding arrest warrant, so she called the
sheriff's department and Father was arrested in December
2006. Deborah D. and Father's parole officer also told DCFS
that Father had been using drugs until his arrest. Father had
not participated in any court-ordered drug treatment programs
and had last visited Joseph in September 2006. Mother was
not in compliance with her court-ordered classes and her drug
testing was sporadic. Joseph was doing well in his foster
home and showed no signs of stress or discomfort after being
separated from Mother. DCFS recommended termination of
family reunification services and selection of a permanent
plan of adoption.


**809  On January 23, the dependency court continued the


six-month review hearing ( § 366.21, subd. (e)) to March
21, 2007. The court ordered DCFS to prepare a supplemental
report as to whether any of Mother's relatives would be
appropriate for placement. According to a March 21 interim
review report, Mother suggested family friends, the B.'s, for
placement. DCFS interviewed and rejected them because
Mrs. B. was not forthcoming about Mr. B.'s criminal history.
DCFS also reported that Joseph and Shane had bonded with
their foster parents, whom they regarded as their “mother and
father figure[s].”


At the March 21 hearing, the court continued the six-month
review hearing to April 25 for a contested hearing. Upon the
request of Father's counsel, the court also ordered DCFS to
prepare a supplemental report on placement of Joseph with
his paternal aunt, Deborah D.
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*792  According to an April 25 interim review report, a
DCFS social worker spoke with Deborah D. on April 9.
Deborah D. stated that upon Father's release from prison, he
would be living with her. DCFS rejected placement of Joseph
with Deborah D. “due to [Father's] possibly residing in the
home and that the siblings would be separated. Joseph ...
and Shane ... have a close bond with each other and [it]
would cause a hardship if either one of them are separated.
The Department has not received Live Scan information
from Deborah's significant other. The Department has no
information on the other person that resides in the home.”


At the hearing on April 25, Father's counsel stated that
Deborah D. lived in Kern County in a “closed community
which is gated and private and very secure. It is entirely
appropriate for children. They have a licensed day care
facility on the premises. [¶] No one has come to [Deborah
D.'s] home to check her out. She has livescanned. She is a
registered nurse. She is a mandated reporter. She indicated
a willingness over a course of time to have the child reside
in her home. [Father] has a different address to move to
immediately. I am, again, requesting that [DCFS] go out and
inspect this home for appropriateness. [¶] These children do
not have to be considered a sibling unit. The fathers do not get
along and have not gotten along. I don't see any reason that
these children must be placed together. They were not placed
together at the beginning. When we have an appropriate
relative, she should be at least investigated thoroughly.”


DCFS admitted that the paternal aunt passed Live Scan 2


but DCFS had not received the Live Scan information for
her significant other or other persons who lived in the home.
Father's counsel responded that no one else lived in the
paternal aunt's home.


Counsel for the children argued, “The children are the most
stable person in each other's lives. I think they should be
considered a sibling unit. Moving one of them out of town,
I don't know if that is facilitating reunification.” Counsel for
DCFS also stated that DCFS did not want to break up the
sibling group at that time.


Without objection, DCFS's reports of January, March, and
April 2007 were admitted into evidence. The court continued
family reunification services for the parents but conditioned
Mother's services on her relocating to a different “sober
living” home. The court also informed the parents **810
that if the children could not be returned home by October
24, the date of the 12–month hearing, *793  reunification


services may be terminated and the matter referred for
selection of a permanent plan. At the end of the hearing,
DCFS stated that it was in the process of assessing the home
of Mother's family friends, the B.'s, as a possible placement
and that it would have to get a criminal waiver for Mr. B.
Father's counsel objected to placement with a stranger over
the paternal aunt. The court noted the objection for the record.


Father filed a timely notice of appeal from the April 25
order, challenging DCFS's refusal to make a home visit or to
consider placement with the paternal aunt.


DISCUSSION


Father contends that the failure by both DCFS and the court
to evaluate the paternal aunt for relative placement was
prejudicial error under the relative placement preference of
section 361.3, subdivision (a). In response DCFS argues that
section 361.3 did not require DCFS or the dependency court
to evaluate the paternal aunt on April 25, 2007, because
under subdivision (d) of the statute, the relative placement
preference applies at the time of the disposition hearing and
thereafter only if “a new placement of the child must be
made.” The parties agree that within the meaning of section
361.3 no new placement needed to be made for Joseph at
the six-month review hearing, so we express no view on that
issue.


We reject DCFS's contention that the 1993 enactment of
subdivision (d) of section 361.3 eliminated the relative
placement preference after the dispositional hearing in
circumstances other than when “a new placement of the child
must be made.” As we explain below, neither the language
of the 1993 amendment nor its legislative history supports
DCFS's reading of section 361.3, subdivision (d). Moreover,
DCFS's interpretation is contrary to the strong California
policy in favor of relative placement. Nevertheless, we affirm
the dependency court's order because any errors relating to
the application of the preference were harmless.


I. THE RELATIVE PLACEMENT PREFERENCE.
[1]  Section 361.3, subdivision (a) states in relevant part:


“In any case in which a child is removed from the physical
custody of his or her parents pursuant to Section 361,
preferential consideration shall be given to a request by
a relative of the child for placement of the child with
the relative.” “ ‘Preferential consideration’ means that the
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relative seeking placement shall be the first placement to
be considered and investigated.” (§ 361.3, subd. (c)(1).)
Subdivision (a) further states that when a child is removed
from his parents' physical custody “the court shall order
the parent to disclose to the county *794  social worker
the names, residences, and any other known identifying
information of any maternal or paternal relatives of the child”
and that the county social worker “shall initially contact
the relatives given preferential consideration for placement
to determine if they desire the child to be placed with
them.” Those relatives desiring placement “shall be assessed
according to the factors enumerated in [subdivision (a) ]” and
“[t]he county social worker shall document these efforts in the
social study prepared pursuant to section 358.1.” The relatives
entitled to preferential consideration for placement are “an
adult who is a grandparent, aunt, uncle, or sibling.” (§ 361.3,
subd. (c)(2).)


Despite the mandate of section 361.3, subdivision (a), DCFS
contends that the addition of subdivision (d) to section
361.3 (Stats.1993, ch. 892, § 2.5) eliminated the relative
placement preference once the dispositional **811  phase
is completed except when the court is required to change
the child's placement. We disagree. Nothing in section
361.3, subdivision (d), states or implies such a result, the
Legislature's intent as manifested in the legislative history of
subdivision (d) is contrary to DCFS's reading of subdivision
(d), and DCFS's interpretation of the statute would thwart
the strong California policy in favor of relative placement as
manifested in section 361.3, subdivision (a), and implemented
in numerous California appellate decisions.


A. The Meaning of Section 361.3, subdivision (d).
Section 361.3, subdivision (d), states in relevant part:
“Subsequent to the hearing conducted pursuant to Section
358 [the dispositional hearing], whenever a new placement
of the child must be made, consideration for placement shall
again be given as described in this section to relatives who
have not been found to be unsuitable and who will fulfill the
child's reunification or permanent plan requirements.” (Italics
added.)


[2]  [3]  The plain language of subdivision (d) states
that when a “new placement” is required the procedures
“described in this section” must be followed in the same
way as when there is an initial placement, including the
affirmative duty of the court, under subdivision (a) of section
361.3, to order the parents to disclose the names and pertinent
family information of relatives and the obligation of the social


worker to follow through on that information, contact all the
relatives whose names have been provided, and evaluate those
relatives desiring placement. (§ 361.3, subd. (a).) In contrast,
at least through the reunification period, when a relative
voluntarily comes forward at a time when a new placement
is not required, the relative is entitled to the preference and
the court and the social worker are obligated to evaluate that
relative (but the court need not again order the parents to
disclose other possible relative placements).


*795  Reading subdivision (d) as limiting rather than
expanding or clarifying the situations in which the relative
placement preference applies changes the meaning of the
statute from an affirmative requirement of relative placement
preference in cases of new placements to a prohibition
against the relative placement preference in other situations.
Nothing in the language of subdivision (d) eliminates the
relative placement preference when a qualified relative comes
forward after the initial placement and during the family
reunification period and seeks placement of the child. Nor
does subdivision (d) prevent a child welfare department from
continuing to search for an appropriate relative placement
after the child initially has been placed with a non-relative.


[4]  Appellate court decisions have consistently held that
the relative placement preference applies at least through the


family reunification period. ( In re Sarah S. (1996) 43


Cal.App.4th 274, 285, 50 Cal.Rptr.2d 503; In re Robert L.


(1993) 21 Cal.App.4th 1057, 1064, 24 Cal.Rptr.2d 654; In
re Jessica Z. (1990) 225 Cal.App.3d 1089, 1098–1099, 275


Cal.Rptr. 323; In re Baby Girl D. (1989) 208 Cal.App.3d
1489, 1493–1494, 257 Cal.Rptr. 1.) During the reunification
period, the preference applies regardless of whether a new
placement is required or is otherwise being considered by the


dependency court. ( In re Jessica Z., supra, 225 Cal.App.3d
at p. 1099, 275 Cal.Rptr. 323 [the dependency court should
have applied the relative placement preference at the six-
month review hearing, at which no new placement was
required or, in the absence of the relative's request, would
otherwise have been under consideration].) This was the law
at the time subdivision (d) was enacted and there **812  is
nothing in the plain language of the subdivision to change that
law.


B. The Legislative History.
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In 1993, the Legislature added subdivision (d) to section


361.3 in a package of amendments 3  designed in part to
“strengthen[ ] the preferential consideration for placement
given to relatives of a dependent child who has been removed
from his or her home” (Sen. Com. on Judiciary, Analysis of
Sen. Bill No. 426 (1993–1994 Reg. Sess.), as amended July
15, 1993, at p. 1) and in part to “ ‘clarify current law regarding
the preference for placement of dependent children with
relatives.’ ” (Sen. Rules Com., Off. of Sen. Floor Analysis,
Sen. Bill No. 426 (1993–1994 Reg. Sess.), as amended April
20, 1993, at p. 5, quoting from a letter in support of Sen. Bill
No. 426 from the Cal. State Assn. of Counties.)


Because the Legislature is presumed to be aware of existing


judicial interpretations when it amends a statute  *796
(Estate of McDill (1975) 14 Cal.3d 831, 839, 122 Cal.Rptr.
754, 537 P.2d 874), if the Legislature intended to overrule
the existing judicial interpretation of section 361.3—that the
relative placement preference applies throughout the family
reunification period regardless of whether a new placement
is necessary or is otherwise under consideration—it would
have done so explicitly. It did not do so, however, and nothing
in the legislative history of the 1993 amendments contains
evidence of any such intent. On the contrary, the legislative
history shows that the Legislature intended to strengthen the
relative placement preference, not to weaken it.


The legislation made a number of changes to the relative
placement preference. For our purposes, the most significant
change was an amendment to subdivision (a) which provided:
“The county social worker shall further investigate the
existence of other relatives for possible placement and
document these efforts in the social study prepared pursuant
to section 358.1” (Sen. Bill No. 426, Stats 1993, ch. 892,
§ 2.5.) This requirement, read together with the addition
of subdivision (d) affirmatively required the social worker,
whenever a new placement needed to be considered, not
only to investigate the relative placement leads provided by
the parents but also independently to “investigate whether
there are relatives with which [sic] a child could be
placed.” (Assem. Com. on Judiciary, Rep. on Sen. Bill No.
270 (1993–1994 Reg. Sess.) as amended June 14, 1993, at


p. 4.) 4  In addition, the legislation provided “that relatives
would be given preference any time a child would be moved
[and] it [gave] relatives a placement preference whenever
removal of the child from the current care provider would not
be ‘seriously detrimental to the emotional well-being of the
child.’ ” (Ibid.)


The Legislature's intent to facilitate relative placement is
further shown by a report on Senate Bill No. 270 by the
Assembly Committee on the Judiciary. That report quoted
a statement by the Dependency Court Judges of California
which supported the legislation because it **813  “ ‘would
help ensure that the greatest feasible effort is made to
place dependent children with relatives.’ ” (Assem. Com. on
Judiciary, Rep. on Sen. Bill No. 270, supra, at p. 2.) The report
also cited a 1992 study of California's foster care system by
the Little Hoover Commission. According to that study, “ ‘one
way to limit the negative impact of the foster care system on
children is to place children with relatives.’ ” (Id. at p. 3.)
The Assembly report concluded that “[a]side from serving the
best interests of the dependent *797  child, it is estimated
that appropriate placement with relatives could provide a 30%
decrease in foster care placements resulting in an estimated
$450 million dollar savings to the state.” (Ibid.)


Against that background—the pre–1993 case law holding
that the family placement preference applies throughout the
reunification period regardless of whether a new placement is
necessary or is otherwise under consideration, and the 1993
amendments leaving that case law untouched—we held in
1996 that the preference applies throughout the reunification


period. ( In re Sarah S., supra, 43 Cal.App.4th at p. 285,
50 Cal.Rptr.2d 503.)


C. The Public Policy Favoring Relative Placement.
The DCFS reading of the 1993 amendment—that the relative
placement preference applies only at the dispositional hearing
and whenever “a new placement is required” thereafter
—drastically curtails application of the preference and is
therefore antithetical to the Legislature's intent to “ ‘ensure
that the greatest feasible effort is made to place dependent
children with relatives.’ ” (Assem. Com. on Judiciary, Rep.
on Sen. Bill No. 270, supra, at p. 2.) The dispositional hearing
often occurs within a month of the detention hearing. Thus,
accepting DCFS's interpretation would, as a practical matter,
frequently result in denying the relative placement preference
to qualified relatives before they even learn of the child's


need for placement. The court in In re Jessica Z., supra,
rejecting the child welfare agency's argument to the contrary,
held that the relative placement preference applied after the
dispositional hearing. The court explained: “[I]t would be
harsh indeed for this court to state unequivocally that when a
relative expresses a willingness to accept responsibility for a
child whose parents cannot care for him or her, that the request
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can safely be ignored if it is not made prior to the dispositional
hearing. We can envision many scenarios under which a
relative steps forward early in the dependency process, but
after the dispositional hearing and its concomitant out-of-
home placement order. When, as here, however, a relative
requests custody while reunification efforts are still ongoing,
and before any substantial damage would be done to the
child by a change in placement, we conclude section 361.3
mandates that the propriety of such a placement at least be


assessed.” ( 225 Cal.App.3d at p. 1099, 275 Cal.Rptr. 323.)


[5]  Application of the preference throughout the
reunification period is likewise supported by California's
strong public policy favoring the facilitation of family
reunification, because relative caregivers are more likely to
favor the goal of reunification and less likely than nonrelative
caregivers to compete with the parents for permanent


placement of the child. As the court *798  stated in In
re Baby Girl D., supra, 208 Cal.App.3d at page 1493, 257
Cal.Rptr. 1, “[t]he object of dispositional hearings is to find
a temporary caretaker who will meet the child's physical
and psychological needs while cooperating in reunification
efforts. A relative, who presumably has a broader interest in
family unity, is more likely than a stranger to be supportive
of the parent-child relationship and **814  less likely to
develop a conflicting emotional bond with the child.”


We conclude, therefore, that the court should have considered
Joseph's aunt under the relative placement preference. We
reject DCFS's position that the relative placement preference
did not apply in this case and its reading of section 361.3,
subdivision (d), as limiting the preference to new placements
once the dispositional hearing is completed.


II. HARMLESS ERROR.
[6]  The relative placement preference, however, is not a


relative placement guarantee (§ 361.3, subd. (a); In re
Sarah S., supra, 43 Cal.App.4th at p. 282, 50 Cal.Rptr.2d
503), and the record contains ample evidence that the
preference was overridden in this case. Thus, under the
circumstances of this case, the court's failure to afford the
relative placement preference to Joseph's aunt and the failure
of the court to state on the record its reasons for denying her
placement request were harmless errors.


The record shows compelling reasons not to place Joseph
with his aunt regardless of her qualifications. During the


reunification period the first priority is family reunification.
In this case the best chance of reunification was with Joseph's
mother rather than with his father. Placing Joseph with his
aunt in Kern County would have frustrated that goal by
separating Joseph from his mother who lived in Los Angeles
County and would have resulted in the placement of Joseph
and his half-brother in different homes.


[7]  Consideration of father's contention that the court failed
to make the findings required by section 361.3, subdivision
(e), is necessary. That section provides, “If the court does
not place the child with a relative who has been considered
for placement pursuant to this section, the court shall state
for the record the reasons placement with that relative was
denied.” The court here made no such statement. Because the
reasons for denying placement are clear from the evidence
and discussion at the hearing and support the court's decision,
the court's failure to make findings is harmless. It is not
reasonably probable such findings, if made, would have been


in favor of the appellant. (Cf. In re Diamond H. (2000) 82
Cal.App.4th 1127, 1137, 98 Cal.Rptr.2d 715 [failure to state
the facts on which the decision to remove the child from the
parents is based (§ 361, subd. (d)) ].)


*799  DISPOSITION


The order is affirmed.


I concur: VOGEL, J.


MALLANO, Acting P.J., Concurring and Dissenting.
I concur in the disposition affirming the juvenile court's
order. But in my view, the Department of Children and
Family Services (DCFS) and the juvenile court did not err
in not applying the relative preference provisions of Welfare


and Institutions Code section 361.3 1  nine months after the
disposition hearing (and when three-year-old Joseph was in
a stable placement in a foster home) because section 361.3
did not require DCFS or the juvenile court to give preferential
consideration to the paternal aunt at a time when no new
placement for Joseph needed to be made. (§ 361.3, subd. (d).)


Subdivision (a) of section 361.3 provides in pertinent part
that “[i]n any case in which a child is removed from the
physical custody of his or her parents pursuant to Section
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361, preferential consideration shall be given to a request
by a relative of **815  the child for placement of the child
with the relative.” Because the rules of statutory construction
require that all subdivisions of a statute be given effect


and harmonized if possible (Khajavi v. Feather River
Anesthesia Medical Group (2000) 84 Cal.App.4th 32, 46,
100 Cal.Rptr.2d 627), subdivision (a) must be read together
with subdivision (d). Subdivision (d) provides in pertinent
part that “[s]ubsequent to the hearing conducted pursuant
to Section 358 [ (disposition hearing) ], whenever a new
placement of the child must be made, consideration for
placement shall again be given as described in this section
to relatives who have not been found to be unsuitable and
who will fulfill the child's reunification or permanent plan
requirements.” Thus, subdivision (d) “specifically provides
for the application of the relative placement preference if a
child must be moved after disposition” to suitable relatives
who will promote the child's reunification or permanent plan.


(Cesar V. v. Superior Court (2001) 91 Cal.App.4th 1023,
1032, 111 Cal.Rptr.2d 243.)


If subdivision (a) is construed to require compliance with
the relative placement preference throughout the entire
reunification period regardless of whether a new placement
needs to be made, subdivision (d) would be rendered
superfluous and meaningless, a result to be avoided.


(Schmidlin v. City of Palo Alto (2007) 157 Cal.App.4th
728, 749, 69 Cal.Rptr.3d 365.)


DCFS's interpretation of section 361.3 is consistent with the
legislative history. Although the legislative history speaks
generally of strengthening the *800  relative placement
preference provisions, a committee report addressing
subdivision (d) stated that subdivision (d) applies “not only to
the initial placement of the child, but also to any subsequent
placements (where the child may be moved from an existing
placement for any number of reasons, such as death or
incapacity of the current caretaker).” (Assem. Com. on
Judiciary, Analysis of Sen. Bill No. 270 (1993–1994 Reg.
Sess.) as amended June 14, 1993.)


DCFS's interpretation of subdivision (d) of section 361.3
is consistent with the policy of promoting a child's need
for continuity and stability, important components of a best
interest analysis. “The linchpin of a section 361.3 analysis
is whether placement with a relative is in the best interests


of the minor.” (Alicia B. v. Superior Court (2004) 116
Cal.App.4th 856, 862–863, 11 Cal.Rptr.3d 1.) As explained in


In re Lauren R. (2007) 148 Cal.App.4th 841 at page 855,
56 Cal.Rptr.3d 151: “The overriding concern of dependency
proceedings, however, is not the interest of extended family
members but the interest of the child. ‘[R]egardless of the
relative placement preference, the fundamental duty of the
court is to assure the best interests of the child, whose bond
with a foster parent may require that placement with a relative
be rejected.’ [Citation.] Section 361.3 does not create an
evidentiary presumption that relative placement is in a child's
best interests. [Citation.] The passage of time is a significant
factor in a child's life; the longer a successful placement
continues, the more important the child's need for continuity
and stability becomes in the evaluation of her best interests.”


This case does not present the situation where a suitable
relative steps forward immediately after the dispositional
hearing and is denied a placement assessment as untimely. In
such a case, if the agency refuses to conduct an assessment
or to change custody, an assessment may be triggered and
a change of custody accomplished through the filing of
a section 388 petition. (See In re Victoria C. (2002) 100
Cal.App.4th 536, 543, 122 Cal.Rptr.2d 696 [petition for
modification can be used to challenge all types of orders,
including custody and placement orders, so noncustodial
**816  father properly brought petition to request removal of


child from mother's custody].)


I am also concerned that a contrary interpretation of the statute
will result in increased burdens on the child welfare agencies,
which will be forced to expend resources on assessments
throughout the reunification period, even when the child
remains for a substantial period of time in a stable foster care
placement.


*801  Here, Joseph's placements were made at the
dispositional hearing in July 2006 and again at the
dispositional hearing on the section 342 petition in September
2006. Thus, Joseph's relatives had two opportunities to
request the relative preference for placement. It was
undisputed that no new placement needed to be made for
Joseph in April 2007, when he was in a stable foster home. I
therefore conclude that section 361.3 did not come into play
at the April 2007 hearing.


All Citations


163 Cal.App.4th 787, 77 Cal.Rptr.3d 806, 08 Cal. Daily Op.
Serv. 6758, 2008 Daily Journal D.A.R. 8156
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Footnotes


* Corrigan, J., did not participate therein.


1 All statutory references are to the Welfare and Institutions Code.


2 Live Scan is an electronic fingerprinting system that quickly checks an individual's criminal history. (Health &


Saf.Code, § 1522.04; Los Angeles County Dept. of Children & Family Services v. Superior Court (2005)
126 Cal.App.4th 144, 149, fn. 2, 24 Cal.Rptr.3d 256.)


3 The amendments were contained in two bills, Senate Bill No. 270 and Senate Bill No. 426, which were
combined and enacted as Statutes 1993, chapter 892.


4 This requirement was enacted in the 1993 amendments to section 361.3 but no longer appears in the statute.
Nevertheless, by adding this requirement to subdivision (a) and enacting subdivision (d), the Legislature made
sure that when a “new placement” had to be considered the child welfare department would again have the
affirmative duty independently to seek out relatives who would qualify for the relative placement preference.


1 Statutory references are to the Welfare and Institutions Code.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Distinguished by Van Keulen v. Cathay Pacific Airways, Ltd., Cal.App.


2 Dist., November 14, 2002


95 Cal.App.3d 652
Court of Appeal, Second District, Division 1, California.


INTERNATIONAL HARVESTER


COMPANY, Petitioner,


v.


The SUPERIOR COURT OF LOS


ANGELES COUNTY, Respondent,


SEARS, ROEBUCK & CO. and Armstrong


Rubber Co., Real Parties in Interest.


Civ. 56066.
|


July 31, 1979.


Synopsis
Proceeding was instituted on petition for writ of mandate
to overturn a ruling of respondent court denying petitioner's
motion to dismiss or abate a cross complaint against it for
inconvenience of forum. The Court of Appeal, Thompson,
J., held that cross complaint wherein manufacturer and
distributor of truck tire which was subject of main action
for wrongful death sought equitable indemnification from
manufacturer of truck was not subject to being dismissed or
abated for inconvenience of forum considering such factors
as interest of state inherent in encouraging settlements with
injured plaintiffs, national character of parties, long pendency
of action in state at choice of a plaintiff who was not a party
to motion, nature of proof that would be involved in trial
of indemnity issue, and severe problems of choice of law
applicable to substance of cross complaint.


Alternative writ discharged, and petition for peremptory writ
denied.


Procedural Posture(s): Motion to Dismiss.


West Headnotes (1)


[1] Courts Location of Forum;  Forum Non
Conveniens


Cross complaint wherein manufacturer and
distributor of truck tire which was subject


of main action for wrongful death sought
equitable indemnification from manufacturer of
truck was not subject to being dismissed or
abated for inconvenience of forum considering
such factors as interest of state inherent in
encouraging settlements with injured plaintiffs,
national character of parties, long pendency of
action in state at choice of a plaintiff who was
not a party to motion, nature of proof that would
be involved in trial of indemnity issue, and
severe problems of choice of law applicable to
substance of cross complaint.


10 Cases that cite this headnote


Attorneys and Law Firms


**325  *654  Harrington, Foxx, Dubrow & Canter, and
Peter Abrahams, Los Angeles, for petitioner.


No appearance for respondent.


Stearns & Nelson, and Rolf F. Teuber, Hollywood, for real
parties in interest.


Opinion


THOMPSON, Associate Justice.


In this petition for a writ of mandate, International Harvester
Company (International) seeks to overturn a trial court ruling
denying its motion to dismiss or abate for inconvenience
of forum a cross-complaint filed by Sears, Roebuck
& Company (Sears) to enforce American Motorcycle
Association equitable indemnity against International. We
conclude that the California state interest inherent in
encouraging settlements with injured plaintiffs, the national
character of the parties, the long pendency of the action in
California at the choice of a plaintiff who is not a party
to this motion, the nature of proof that will be involved
in trial of the indemnity issue, and severe problems of
choice of law applicable to the substance of Sears' claim,
in combination support the trial court's order. We, therefore,
deny International's petition for peremptory writ.


The wife and children of George A. Nairn sued Sears,
Roebuck & Co. and Armstrong Rubber Co. (Armstrong) for
Nairn's wrongful death. They alleged in their complaint that
a tire manufactured by Armstrong and distributed by Sears
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failed, causing a truck driven by Nairn to crash. International
Transport, Inc., the owner of the truck, sued the same
defendants for property damage. Sears and Armstrong filed
a cross-complaint against International Harvester Company,
the manufacturer of the truck. The cross-complaint asserts
that the accident was caused by defects in the truck and
by International's negligent manufacture of it. The cross-
pleading seeks equitable indemnity from International.


The trial court granted International's motion for judgment
on the pleadings, thus dismissing the cross-complaint. Sears
and Armstrong appealed from the order of dismissal. While
the appeal was pending, *655  Sears and Armstrong settled
their liability with the plaintiffs. In Sears, Roebuck & Co. v.
International Harvester Co. (1978) 82 Cal.App.3d 492, 147


Cal.Rptr. 262, we held: (1) the principles of American
Motorcycle Assn. v. Superior Court (1978) 20 Cal.3d 578,
146 Cal.Rptr. 182, 578 P.2d 899, enunciated by the high
court after the dismissal of the Sears and Armstrong cross-
complaint, validated the pleading's causes of action for
proportionate indemnity; and (2) the policy underpinning
of American Motorcycle dictated that Sears and Armstrong
should retain their right to pursue indemnity by cross-
complaint despite their settlement with the original plaintiff.
We therefore reversed the judgment dismissing the cross-
complaint.


After the remittitur was filed and the lawsuit on the cross-
complaint revived, International moved to dismiss or abate
proceedings on the cross-complaint on the theory of forum
non conveniens. By its motion, International contended that
the cause of action encompassed in the sears cross-complaint
should be pursued in Kansas; International offered to waive
the Kansas statute of limitations.


In support of its motion, International presented declarations
establishing that the **326  accident which resulted in
the death of Mr. Nairn occurred in Kansas, all witnesses
to the accident and cause of death are in Kansas, the
primary physical evidence in the form of the damaged
truck is located there and cannot conveniently be shipped to
California, and none of the parties to the cross-complaint are
California corporations although they all do business here.
Sears and Armstrong resisted the motion and, in support
of their opposition, established by declarations that there
were no percipient witnesses to the accident, that extensive
photographs of the accident scene and the truck had been
taken and preserved by the Kansas state police, that there
is nothing about the scene of the accident which could


have contributed to it, that the issues involved in the cross-
complaint will be determined by expert testimony, that Mr.
Nairn was a resident of California as are the plaintiffs who
sued for his wrongful death, and that the truck and tires were


purchased and primarily serviced in California. 1


The trial court denied International's petition. International
sought review of the trial court's order by petition to
this court seeking a writ of *656  mandate. Concluding
that International could raise the issue of denial of its


motion on appeal ( A & M Records, Inc. v. Heilman


(1977) 75 Cal.App.3d 554, 562, fn. 7, 142 Cal.Rptr.
390), that statutory mandate per Code of Civil Procedure
section 410.30, subdivision (b), was unavailable (1 Witkin,
Cal.Procedure (2d ed. 1979 supp.) Jurisdiction, s 260, p. 362),
and that the record did not disclose such an abuse of discretion
as to constitute conduct in excess of jurisdiction so as to
support a petition for traditional mandate pursuant to Code of
Civil Procedure section 1085, we denied an alternative writ.
International sought hearing in the Supreme Court. The high
court ordered that we issue an alternative writ. We did so.


The Supreme Court's order is not accompanied by a statement
of reasons or citation of authority. While remaining in the
posture of considerable doubt that the matter at bench is
appropriate for review by extraordinary writ, we nevertheless
take the hint and consider the matter on the merits.


Code of Civil Procedure section 410.30 states in subdivision
(a): “When a court upon motion of a party or its own
motion finds that in the interest of substantial justice an
action should be heard in a forum outside this state, the
court shall stay or dismiss the action in whole or in part on
any conditions that may be just.” Section 410.30 codifies


the general principles of forum non conveniens. ( Great
Northern Ry. Co. v. Superior Court (1970) 12 Cal.App.3d
105, 109-110, 90 Cal.Rptr. 461.) Application of the doctrine
is a matter of trial court discretion; denial of a motion to
dismiss or abate for absence of a convenient forum will not be
overturned on appeal unless the “balance weighs strongly” in


favor of the moving party. ( Id., at p. 110, 90 Cal.Rptr. 461.)


The following factors are primary ones which must be
weighed by the court ruling upon the motion:


The amenability of the defendant to personal jurisdiction
in an alternative forum.
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The relative convenience to the parties and witnesses of
trial in the alternative forum.


The differences in conflict of law rules applicable in
California and in the alternative forum.


*657  The principal place of business of the defendant.


The extent to which the cause of action arose out of events
related to California.


The extent to which any party will be substantially
disadvantaged by a trial in California as contrasted with
trial in the forum suggested by the moving party.


Relative enforceability of judgments rendered in California
or the alternative forum.


Relative inconvenience to witnesses of proceeding in
California or the alternative forum.


**327  Relative expense to the parties of proceeding in
California or the alternative forum.


The significance of a view of physical evidence not
conveniently movable from the alternative forum.


The extent to which pursuit of the action in California
places a burden upon the state judicial resources which is
disproportionate to the relationship of the parties or cause
of action to California.


The extent to which the relationship of the moving
party to California obligates him to participate in judicial
proceedings in this state.


The interest of California in providing a forum for some or
all of the parties.


The California public interest in the litigation.


The avoidance of multiplicity of actions and inconsistent
adjudications.


The relative ease of access to sources of proof.


The availability of process to secure the compulsory
attendance of witnesses in California as contrasted with the
alternative forum.


*658  The relative advantages and obstacles to a fair trial
in California and the alternative forum.


The burden upon jurors, local courts, and taxpayers of
a jurisdiction having little relation to the subject of the
litigation.


The difficulties and inconveniences to the moving party,
to the court, and to jurors incident to the presentation of
evidence by deposition.


The availability of the suggested alternative forum.


( Great Northern Ry. Co. v. Superior Court, supra, 12
Cal.App.3d 105, 113-114, 90 Cal.Rptr. 461; Henderson v.
Superior Court (1978) 77 Cal.App.3d 583, 595-597, 142
Cal.Rptr. 478.)


Those factors, when considered in the context of the record in
the case at bar, do not weigh so heavily in favor of establishing
inconvenience of the California forum as to compel trial court
action granting the motion of International to dismiss or abate
proceedings on the Sears cross-complaint.


Unquestionably, some of the factors indicate that the
California forum is inconvenient. Sears is subject to the
jurisdiction of Kansas, the alternative forum. Trial in Kansas
is somewhat more convenient to witnesses and avoids the use
of depositions necessary to lay the foundation for photographs
of the accident scene and the truck where the witnesses to
the foundational facts are beyond the reach of California
process. Trial in Kansas would permit a jury view of the
scene and of the damaged truck. Kansas is an available forum
in light of International's agreement to waive its statute of
limitations. Some of the factors in favor of the Kansas forum
are, however, only marginally so. The witnesses beyond the
reach of California process whose depositions will be used
in evidence in a California trial are not percipient witnesses
to the accident itself; their testimony is required only to lay
a foundation for photographs which will be the predicate for
expert testimony reconstructing the accident's cause. Lack
of a jury view of an unremarkable accident scene or of
the truck is a slight impediment to fact finding where there
are contemporaneous extensive photographs of the scene,
there has been a long passage of time which renders the
photographs at least as reliable as a time of trial view, and
expert witness testimony will be determinative.


*659  Other factors are neutral. Sears, Armstrong, and
International are all business enterprises nationwide in scope.
There will be no greater inconvenience to expert witnesses,
the bulk of those who will be called, to a trial in California
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rather than in Kansas. There is no showing that the expense
of the action to the parties will be greater in either California
or Kansas. There is no indication that a fair trial is more likely
in one state than another. No problems of enforceability of
judgment are present.


While the showing in support of the inconvenience of the
California forum is slight, the showing of the appropriateness
of the forum is very great indeed.


**328  Differences in state rules of choice of law in
Kansas and California may result in diametrically opposed
disposition of the cause of action asserted in the Sears cross-
complaint.


Kansas remains one of those states that continues to apply
the concept of the situs of injury as controlling the choice


of applicable law. ( McDaniel v. Sinn (1965), 194 Kan.


625, 400 P.2d 1018, 1020-1021; see also Forsyth v.
Cessna Aircraft Company (9th Cir. 1975) 520 F.2d 608,
612.) Thus, if the the Kansas choice of law rule is applied,


Kansas law may determine the outcome of the action. 2


In 1967, California abandoned the choice of law rule still


followed in Kansas. Since Reich v. Purcell (1967) 67
Cal.2d 551, 554, 63 Cal.Rptr. 31, 432 P.2d 727, this state
has been committed to the principle of governmental interest
analysis to determine choice of law in tort matters. (See


Hurtado v. Superior Court (1974) 11 Cal.3d 574, 579-580,
114 Cal.Rptr. 106, 522 P.2d 666.) Interest analysis mandates
application of California law to the case at bar. Kansas
has no substantial governmental interest in the application
of its law of torts to determine the right to indemnity of
two national corporations not headquartered in Kansas from
another similarly situated concern for injury occasioned to a
California resident by a defective product not shown to have
been manufactured or sold in Kansas. Conversely, California
has a significant interest in the compensation for damage
to California residents caused by defective products sold in
the state and in the administration of a system of indemnity


designed to promote that end by encouraging settlement. (
*660  American Motorcycle Assn. v. Superior Court, supra,


20 Cal.3d 578, 603-604, 146 Cal.Rptr. 182, 578 P.2d 899;
Sears, Roebuck & Co. v. International Harvester Co., supra,
82 Cal.App.3d 492, 496, 147 Cal.Rptr. 262.)


The substantive law of Kansas and California is quite different
as relevant to the case at bar. California has accommodated


its adoption of comparative fault to apportionment of liability
of concurrent tortfeasors by retaining the rule of their joint
liability to the injured person while judicially creating a right
of proportionate indemnity among the concurrent tortfeasors.


( American Motorcycle Assn. v. Superior Court, supra, 20
Cal.3d 578, 146 Cal.Rptr. 182, 578 P.2d 899.) Kansas has
opted to accomplish the accommodation by abrogating the
rule of joint liability so that the obligation of each concurrent
tortfeasor is determined separately in proportion to his fault.
(Kan.Stat.Annot. s 60-258a, subd. (d).)


There is thus at least an open question whether under Kansas
law Sears and Armstrong have any right of indemnity from
International. If they do not, the difference in applicable
substantive law virtually dictates trial in California. Sears and
Armstrong, after all, are involuntary participants in the play.
They are involved in the action because they were named
as defendants by plaintiffs, California residents. If Kansas
law does not preclude the cross-complaint, it is because the
rights asserted by Sears and Armstrong arose out of their
California obligation to the plaintiffs, and their California
right to indemnity arises from the obligation. That situation
also speaks loudly for trial of the issue in California in light of
the fact that Sears and Armstrong are involuntary participants
in a California proceeding out of which the indemnity arises.


California, moreover, has a very substantial interest in
retaining the proceeding in the state after the California
resident plaintiffs have been removed from it by settlement,
and in providing a forum for the remaining parties.
The principal underpinnings of the California scheme of
retention of joint liability of concurrent tortfeasors with an
accompanying plan of proportionate indemnity among them
are: (1) the maximization of loss shift from the injured person
to others and hence also the shift of the risk of insolvency
of a tortfeasor from the injured person to a concurrent
tortfeasor; (2) the encouragement of settlement of the injured
person's claim; and (3) **329  equitable apportionment of
liability among concurrent tortfeasors where all can respond
in damages. (Sears, Roebuck & Co. v. International Harvester
Co., supra, 82 Cal.App.3d 492, 496, 147 Cal.Rptr. 262.)
A process by which settlement by a plaintiff of an action
filed in California with one of several concurrent tortfeasors
renders the California forum, *661  which was appropriate
for the resolution of the plaintiff's claim, inappropriate
for determination of the issues of indemnity among the
concurrent tortfeasors runs counter to the expressed policy.
It could significantly discourage rather than encourage
settlement with the injured person. A concurrent tortfeasor
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faced with a settlement offer would necessarily be forced to
weigh the relative risk of continued litigation with the plaintiff
against the increased difficulty of securing indemnity from a
concurrent tortfeasor, cross-defendant, by commencing a new
action in a different state. The process makes more difficult of
attainment the California policy of equitable apportionment
of liability among the concurrent tortfeasors.


There will be a disadvantage to Sears and Armstrong if they
are required to proceed by way of a new action filed in
Kansas and no corresponding disadvantage to International
if the lawsuit continues to run its course in California. The
matter has been in litigation in this state for some time.
Sears and Armstrong have prepared their position in the
context of California procedure. Because the issues raised
by the cross-complaint are those which will be determined
primarily by expert testimony and because International has
not established any significant difference in the quantum of its
management activity in California and Kansas, no advantage
to International from proceeding in Kansas (apart from the
Kansas choice of law and substantive principles) is apparent
from the record.


The burden upon the California judicial system incident to
continuation of the proceedings on the cross-complaint in this
state is not unfair or disproportionate; placing the burden in
Kansas would be.


There are two very disparate methods of applying a system
of comparative fault founded on apportioning loss shifting to
degree of culpability to the multiple party situation involving
concurrent tortfeasors. One, that adopted by the Supreme


Court of California in American Motorcycle Assn. v.
Superior Court, supra, 20 Cal.3d 578, 146 Cal.Rptr. 182,
578 P.2d 899, retains the precomparative fault principle of
joint liability of the tortfeasors but accompanies it with a
rule of comparative indemnity to spread the loss paid to
the plaintiff among the tortfeasors. The other, that adopted
by Kansas (Kan.Stat.Annot. s 60-258a, subd. (d)) applies
apportionment of fault across the board by accompanying a
scheme of comparative fault with a rule of several liability
of concurrent tortfeasors to the plaintiff in proportion to the


fault of each. (See  *662  Laubach v. Morgan (Okl.1978)


588 P.2d 1071, 1074.) 3  The first, and California, approach
emphasizes protection of the particular injured party from the
risk that one of those contributing to his injury is insolvent at
the expense of greatly complicating the process of resolving


or adjudicating multi-party tort matters with a consequent
increase in the total cost incident to the process. (Sears,
Roebuck & Co. v. International Harvester Co., supra, 82
Cal.App.3d 492, 497, 147 Cal.Rptr. 262.) The second, and
Kansas, approach treats the transactional cost of resolving
disputes concerning tort liability of primary significance so
that less of the total resources available to compensate victims
of injury causing activity in general is dissipated in the dispute
resolution process and consequently more is available to
victim compensation. (See id.)


California has voluntarily assumed the burden upon parties,
counsel, and the courts incident to its system. It has done so
because of a policy choice favoring protection **330  of the
injured party from the risk of a defendant's insolvency. There
is no unfairness in leaving the litigation burden of the highly
complex system with California where that choice has been
made. There is, however, a significant unfairness in thrusting
the burden upon Kansas where the policy choice has been to
the contrary.


Sears, Armstrong, and International all have significant
contact with California with respect to the underlying
transaction. All dealt in products alleged to be defective
which gave rise to the plaintiffs' lawsuit. The products entered
California, in a deliberate stream of commerce and were sold
here.


No multiplicity of actions will result from adjudication of
the cross-complaint in California. A judgment upon it will
be enforceable by one party against the other without further
action.


We thus conclude that the record does not establish that the
balance weighs heavily in favor of International's position
that the California *663  forum is so inconvenient that
proceedings upon Sears' cross-complaint must be abated or
dismissed. The balance is the other way.


The alternative writ is discharged. Petitioner's petition for
peremptory writ is denied.


LILLIE, Acting P. J., and HANSON, J., concur.


All Citations


95 Cal.App.3d 652, 157 Cal.Rptr. 324
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Footnotes


1 Sears and Armstrong also claimed that the International motion is untimely and barred by laches. While
Sears and Armstrong preserve that argument in their respondents' brief, our decision on the merits renders
it irrelevant.


2 We do not say that the Kansas courts would necessarily reach this conclusion. The substantial possibility
that they might is enough to illuminate the significance of differences in choice of law rules to the issue of
appropriateness of the California forum.


3 We take some small satisfaction from the fact that the Oklahoma Supreme Court, while rejecting the opinion


of the California Supreme Court in American Motorcycle Assn. v. Superior Court, supra, 20 Cal.3d 578,


146 Cal.Rptr. 182, 578 P.2d 899, also found our vacated opinion in that case reported in 135 Cal.Rptr. 497


to be “very persuasive.” ( Laubach v. Morgan, supra, 588 P.2d 1071, 1075.) Apparently our effort, while
panned in Baghdad by the Bay, has received a good review in what the “City” is the sticks.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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96 Cal.App.3d 579
Court of Appeal, Second District, Division 1, California.


Michael Philip JAGGER, also


known as Mick Jagger, petitioner.


v.


The SUPERIOR COURT OF LOS


ANGELES COUNTY, Respondent;


Bianca JAGGER, Real Party in Interest.


Civ. 56529.
|


Aug. 31, 1979.
|


Hearing Denied Nov. 1, 1979.


Synopsis
Petition for writ of mandate was filed seeking to overturn an
order of the Superior Court, Los Angeles County, denying
husband's motion to quash service for lack of jurisdiction,
granting stay to permit English court to proceed with due
diligence and denying motion to dismiss for forum non
conveniens petition for legal separation and dissolution filed
by wife. The Court of Appeal, Lillie, Acting P.J., held that:
(1) failure to apply doctrine of forum non conveniens was
an abuse of trial court's discretion, and ends of justice and
fairness required divorce action to be tried in the English
courts; and (2) stay of wife's California divorce action on
ground of forum non conveniens was a more appropriate
remedy than dismissal.


Peremptory writ of mandate issued.


Procedural Posture(s): Motion to Dismiss; Motion to
Dismiss for Forum Non Conveniens.


West Headnotes (7)


[1] Appeal and Error Forum non conveniens


Courts Discretion in general


Application of doctrine of forum non conveniens
is a matter of trial court discretion; denial of
a motion to dismiss or abate for absence of
a convenient forum will not be overturned on
appeal unless balance weighs strongly in favor
of moving party. West's Ann.Code Civ.Proc. §
410.30(a).


1 Cases that cite this headnote


[2] Courts Convenience of parties and
witnesses;  location of evidence


Courts Availability and adequacy


Failure to apply doctrine of forum non
conveniens was an abuse of judicial discretion,
and ends of justice and fairness required divorce
action to be tried in English court, where parties
were married, executed a premarital agreement
and lived in France and subsequently lived
together, owned property, and maintained a child
who lived and went to school in England,
there were only a few marital contacts with
California, English forum was ready to proceed
on wife's petition for divorce, English forum
offered relative ease of access to sources of
proof, witnesses, events and relevant documents,
California had no substantial interest in retaining
proceeding, and there appeared to be no reason a
fair trial could not be had in either forum. West's
Ann.Code Civ.Proc. § 410.30(a).


1 Cases that cite this headnote


[3] Courts Location of Forum;  Forum Non
Conveniens


Primary factors to be weighed by court
ruling upon motion to dismiss for forum non
conveniens are set forth. West's Ann.Code
Civ.Proc. § 410.30(a).


[4] Courts Denial, dismissal, or transfer


Where trial court determined California forum
for divorce action was inappropriate, subject
to contingency of continuation of English
jurisdiction, trial court was obligated to grant
motion to stay California case for inconvenient
forum while denying motion to dismiss on same
ground. West's Ann.Code Civ.Proc. § 410.30(a).


[5] Courts Location of Forum;  Forum Non
Conveniens
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For purposes of determining which forum for
action is most convenient, convenience of
counsel for either party may not be given weight;
nor may probability, if it exists, that California
court may be generous in its awards. West's
Ann.Code Civ.Proc. § 410.30(a).


1 Cases that cite this headnote


[6] Courts Denial, dismissal, or transfer


Ordinarily, dismissal on ground of forum non
conveniens is an exceptional remedy, and a
stay the usual one so that if obstacles develop
to litigation in convenient forum parties may
resume litigation in California. West's Ann.Code
Civ.Proc. § 410.30(a).


1 Cases that cite this headnote


[7] Courts Denial, dismissal, or transfer


In situation where justice and fairness required
wife's divorce action to be tried in English
court, a stay of wife's California divorce action
on ground of forum non conveniens was a
more appropriate remedy than dismissal of such
action. West's Ann.Code Civ.Proc. § 410.30(a).


1 Cases that cite this headnote


Attorneys and Law Firms


*582  **164  Mitchell, Silberberg & Knupp, Arthur
Groman, Howard S. Smith and Judith N. Levy, Los Angeles,
for petitioner.


No appearance for respondent.


Marvin M. Mitchelson, Los Angeles, for real party in interest.


Opinion


LILLIE, Acting Presiding Justice.


Petition for writ of mandate (Code Civ.Proc., § 418.10)
filed by Michael Philip Jagger seeks to overturn a superior
court order denying his motion to quash service for lack
of jurisdiction, granting stay to permit the English court to
proceed with due diligence and denying motion to dismiss


for forum non conveniens petiton for legal separation and
dissolution filed by real party in interest, Bianca Jagger.
Subsequent to its stay of the action the trial court entered at
least one order for support. Petitioner made no appearance
in connection with such order. We issued alternative writ
ordering the court to vacate said order and enter a new and
different order “denying said motion to quash and granting a
motion to stay on the grounds of forum non conveniens.” Thus
the sole issue before this court is whether petition of real party


in interest should be abated for inconvenience of forum. 1


In support of and in opposition to the motions to quash
and dismiss for forum non conveniens various affidavits
(including those of the parties) and points and authorities
were filed. An evidentiary hearing was had on the motions,
and Bianca and an expert witness testified. The bulk of
the evidence relates to the matter of jurisdiction. There
is little or no conflict in the factual posture of the case
insofar as concerns the issue of *583  convenient forum. A
portion of the evidence hereinafter set out consists of factual
background.


Petitioner, an internationally known rock singer and musician,
is English by birth traveling on a British passport. In 1968 he
purchased, among other property since disposed of, a home
at 48 Cheyne Walk, Chelsea, London, which he still owns.
He left England in April 1971 and took residence in France
where he and Bianca were married **165  on May 12, 1971.
Before the marriage they executed in France a premarital
agreement prepared by a French lawyer and witnessed by a
French notary. The parties lived in France until shortly before
the birth of their only child Jade now seven years old, when
they took residence in England. Until recently petitioner has
maintained an unused apartment in France; presently he rents
an apartment in New York City.


Petitioner claims to be a resident of the Island of St. Vincent in
the West Indies; in January 1979 he purchased there a home,
colorfully described by Bianca's attorney as an old shack, and
has commenced construction of a large house on the property.
He has made only infrequent visits to California and those, in
connection with furthering his career; he stayed at hotels and
in rented properties. He owns no real property in California.
He was in this state for ten days in July 1975 and five days in


September 1976. 2  The only time the parties spent together in
Los Angeles was from December 1971 through March 1972.
Petitioner has no bank account or any personal property in
California. Although Bianca claims he has made recordings
in Los Angeles, the proof beyond her statements is weak in
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that it relates to the 1960's. Petitioner claims that since 1971
he has recorded no albums and made no films in California.


Bianca was born in Nicaragua. Two of her passports indicate
she is a British citizen, a third is a Nicaraguan passport. She
claims she and petitioner have lived out of a suitcase jetting
around the world with occasional stops in California. From
time to time since September 1977 she has resided with Jade
in the London home at 48 Cheyne Walk; Jade is enrolled in
school in London. Bianca stays in the London house, which
*584  she claims is in a state of disrepair, when she wishes to


be with Jade, but has lived where she and her suitcase were.
The parties last lived together in 1977 in England.


On May 15, 1978, Bianca filed an action for divorce in the
High Court of Justice, Family Division in London, England
alleging among other things that she had been habitually a
resident of England and Wales for a period of one year prior
thereto, and that she and Jagger last lived together in London.
Bianca claims her London solicitor failed to explain to her
the meaning of the residence requirement in England, and
when asked to respond to a bill of particulars she realized she
could not satisfy the residence requirement, thus she gave up
h er English proceeding, discussed the matter with an attorney
in New York and came to Los Angeles to consult with an
attorney here. She was in Los Angeles briefly commencing
January 1979, staying at a hotel. She claims she moved to
California and intends to reside here to further her career as
an actress. However, she remained only while the papers for
her Los Angeles action were being prepared, signed them and
departed for England where she lived until April 10, 1979. On
February 9, 1979, while Bianca was in England, her counsel
filed her petition for legal separation and dissolution in the
Superior Court of Los Angeles County. Petitioner was served
with summons in the California action in New York on April
3, 1979. Petitioner's solicitors had accepted service on his
behalf in the English divorce proceedings on November 1,
1978, and on April 4, 1979, he appeared generally and filed
an answer therein. In the California case he entered what was
deemed by the court a special appearance to challenge the
jurisdiction of the California court and the convenience of
the California forum claiming England to be the convenient
forum.


The doctrine of forum non conveniens has been codified as


section 410.30, Code of Civil Procedure. (  **166  Great
Northern Ry. Co. v. Superior Court, 12 Cal.App.3d 105, 109–
110, 90 Cal.Rptr. 461, 464.) It provides in subdivision (a),
“When a court upon motion of a party or its own motion finds
that in the interest of substantial justice an action should be


heard in a forum outside this state, the court shall stay or
dismiss the action in whole or in part on any conditions that
may be just.”
[1]  [2]  “Application of the doctrine is a matter of trial


court discretion; denial of a motion to dismiss or abate
for absence of a convenient forum will not be overturned
o appeal unless the ‘balance weighs strongly’ in favor of


the moving party. [Citations.]”  *585  (International
Harvester Company v. Superior Court 95 Cal.App.3d Supp.
652, 157 Cal.Rptr. 324 (1979).) Weighing the factors which
guide the court's discretion (International Harvester Company
v. Superior Court, supra; Harvester Company v. Superior
Court, supra; Henderson v. Superior Court, 77 Cal.App.3d


583, 595–597, 142 Cal.Rptr. 478; Great Northern Ry. Co.
v. Superior Court, 12 Cal.App.3d 105, 113–115, 90 Cal.Rptr.
461), we conclude that the failure to apply the doctrine of
forum non conveniens was an abuse of judicial discretion, and
that the ends of justice and fairness require that the action be
tried in the English court.


[3]  The primary factors which must be weighed by the
court ruling upon the motion have been articulated in


International Harvester Company v. Superior Court, 95
Cal.App.3d Supp. 652, 157 Cal.Rptr. 324 and we adopt them
here.


The amenability of the defendant to personal jurisdiction in
an alternative forum.


The relative convenience to the parties and witnesses of trial
in the alternative forum.


The differences in conflict of law rules applicable in
California and in the alternative forum.


The principal place of business of the defendant.


The extent to which the cause of action arose out of events
related to California.


The extent to which any party will be substantially
disadvantaged by a trial in California as contrasted with trial
in the forum suggested by the moving party.


Relative enforceability of judgments rendered in California
or the alternative forum.


Relative expense to the parties of proceeding in California or
the alternative forum.
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The significance of a view of physical evidence not
conveniently movable from the alternative forum.


*586  The extent to which pursuit of the action in California
places a burden upon the state judicial resources which is
disproportionate to the relationship of the parties or cause of
action to California.


The extent to which the relationship of the moving party to
California obligates him to participate in judicial proceedings
in this state.


The interest of California in providing a forum for some or
all of the parties.


The avoidance of multiplicity of actions and inconsistent
adjudications.


The relative ease of access to sources of proof.


The availability of compulsory process to secure the
compulsory attendance of witnesses in California as
contrasted with the alternative forum.


The relative advantages and obstacles to a fair trial in
California and the alternative forum.


The California public interest in the case.


The extent to which the choice of the California forum
creates administrative difficulties and other inconveniences
by crowding court calendars.


The burden upon jurors, local courts, and taxpayers of
a jurisdiction having little relation to the subject of the
litigation.


The difficulties and inconvenience to the moving party, to the
court, and to jurors incident to the presentation of evidence
by deposition.


The availability of the suggested alternative forum.
**167  [4]  Those factors, when considered in the context of


the record before us, weigh so heavily in favor of establishing
inconvenience of the California forum as to compel trial court


action to abate proceedings on Bianca's petition. 3


*587  Most of the factors indicate that the California forum is
inconvenient; the remaining factors are neutral. Bianca chose
two forums, first, the English court, then the Superior Court of
Los Angeles County. California has personal jurisdiction over


petitioner herein. Thus it appears that he too is subject to two
jurisdictions for he has entered a general appearance and filed
an answer in the English forum. Moreover, on July 16, 1979,
after a hearing in the English court, Mr. Justice Eastham, High
Court of Justice, Family Division found that both parties were


subject to jurisdiction of the English forum and ordered 4


the cause “do continue” in the English court, and further
proceedings on divorce, financial provisions and wardship of
Jade be adjourned to a date certain. Thus both parties are now
subject to the jurisdiction of the English forum; and Bianca's
cause therein is ready to proceed when the stay is lifted in the
English court.


Petitioner is a British subject, as is Bianca; he owns a home
in London where their daughter lives, and goes to school.
If Bianca resides anywhere at the present, it is in London
where she has spent considerable time with Jade. If custody
(wardship), visitation and support of Jade become a main
*588  issue, visual inspection of the adequacy of the home


in which Jade resides and is cared for and the school she
attends in all probability will become significant and, of
course, these premises are readily accessible to physical
view in England. Another element of the litigatin appears
to be the interpretation and the validity of the premarital
agreement executed by the parties in France where they were
married, and prepared and witnessed by witnesses residing
in France across the Channel. The parties lived in France,
then resided in England in petitioner's home. Although they
made infrequent trips to California, the only time the parties
lived together here was between December 1971 and March
1972. This is about the only marital contact with California.
Nothing in the record shows that petitioner's **168  business
activities are centered in California, indeed there is only
weak evidence that since their marriage any recordings have
been made in California. There appear to be no witnesses
or other evidence in California relevant to any issue in the
litigation between the parties. Petitioner and the child reside
6,000 miles from Los Angeles and Bianca convinced neither
the English nor the California forum she now resides in
California; she spends considerable time with her daughter
in London. The cost and inconvenience to petitioner of
transporting the parties and witnesses who reside either in
England or France to California to defend this action are
substantially more, as is the resulting inconvenience to the
witnesses themselves, than if Bianca proceeds with her cause
in England.


Who can deny that California courts are congested, and
that the family courts are much occupied with the issues of
dissolution, child custody, support and division of property of
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persons resident in California arising out of activities carried
on and agreements made by them in California. The Superior
Court of Los Angeles County does not need another case
in which the parties were married, executed a premarital
agreement and lived in one country and subsequently lived
together, own property, and maintain a child who lives and
goes to school in another, and in which there have been
only few marital contacts with California. On the other
hand the English forum, regardless of the condition of its
calendar, is ready to proceed on Bianca's petition; it offers
relative ease of access to sources of proof witnesses, events
and relevant documents in England and France. Witnesses
available for attendance in the English court cannot be
compelled to attend court in California. Under the special
circumstances here, California has no substantial interest in
retaining the proceeding for the resolution of the issues arising
out of this litigation, and has no interest in regulating the
situation or conduct involved. Moreover, it appears that any
judgment rendered in California would  *589  require a
further judgment in England. Finally, the injustice to and
burden upon the court and the taxpayers of a jurisdiction
(California) having little relation to the subject of the litigation
are substantial.


Other factors are neutral. Neither party has claimed any
prejudice under conflict of law rules applicable in California
and in the alternative forum, although it has been suggested
that English standards for custody and support of an English
child are preferable. No problems of enforceability of
judgment are apparent. Finally, there appears to be no reason
a fair trial cannot be had in either forum.
[5]  Bianca argues among other things that the forum


most convenient for petitioner is California because he is
represented by counsel here. Convenience of counsel for
either party may not be given weight; nor may the probability,
if it exists, that the California court may be generous in its


awards. ( Great Northern Ry. Co. v. Superior Court, 12
Cal.App.3d 105, 112, 90 Cal.Rptr. 461.)


[6]  [7]  Finally, the circumstances of the cause convince
us that a stay is a more appropriate remedy than dismissal.
Ordinarily dismissal is an exceptional remedy, and a stay
the usual one so that if obstacles develop to litigation in
the convenient forum the parties may resume litigation in
California. (Henderson v. Superior Court, 77 Cal.App.3d 583,
599, 142 Cal.Rptr. 478.) Moreover, this cause is complicated
by the stay granted in the English forum. By order of the High
Court of Justice, Bianca's divorce proceedings i the English
court are stayed for as long as she continues to prosecute
the proceedings in the Superior Court of Los Angeles. It
is obvious beyond dispute that Bianca desires to proceed
in California and that her disability under the English stay
to proceed with her English action will suffer her no loss.
An abatement of the proceedings in California will merely
prevent her further prosecution of the cause in this forum and
permit her to proceed in the English court if she wishes a
resolution of the issues of divorce, child custody, support and
division of property.


**169  Let a peremptory writ of mandate issue directing the
superior court to vacate its order of May 14, 1979, denying
petitioner's motion to quash service for lack of jurisdiction,
granting stay to permit the English court to *590  proceed
with due diligence, and denying motion to dismiss for forum
non conveniens, and to enter a new and different order
denying said motion to quash and granting a stay of the
proceedings on the ground of forum non conveniens.


THOMPSON and HANSON, JJ., concur.


All Citations


96 Cal.App.3d 579, 158 Cal.Rptr. 163


Footnotes


1 The alternative writ in effect denied relief against that portion of the court's order denying motion to quash for


lack of jurisdiction. We concluded that under the concept of fair play and substantial justice of International
Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S.Ct. 154, 90 L.Ed.2d 95, petitioner has sufficient minimum
contacts with California to subject him to a judgment in personam; and we find no cause to depart from the
limited scope and precise terms of the alternative writ. (5 Witkin, Cal. Procedure (2d ed. 1971), Extraordinary
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Writs, § 169, p. 3933; Barclays Bank of California v. Superior Court, 69 Cal.App.3d 593, 602, 137 Cal.Rptr.
743; Bortin v. Superior Court, 64 Cal.App.3d 873, 880, 135 Cal.Rptr. 30.)


2 The parties separated in 1977. Subsequently petitioner spent a few days here in January 1978, and met with
film people for five days in April and May 1978 but no work resulted. In August 1978 he rented a house in
Los Angeles (because of his dislike for hotels) and stayed there until December 22, 1978; the lease expired
but was renewed in February 1979 for an additional four months. Bianca claims he intended to move to Los
Angeles so that Jade could go to school, but petitioner denies this claiming his visits between August and
December 1978 were for business purposes.


3 The trial court denied the motion to quash finding that “California has jurisdiction on the dissolution but defers
to the English Court to permit that Court to proceed on its case with due diligence. Further proceedings in
California are stayed. If the English Court does not accept jurisdiction the California Court will be available for
further proceedings within 10 days after the English Court's trial decision.” and denied the motion to dismiss
for forum non conveniens.


In determining the issue of jurisdiction, the court branded Bianca's testimony inconclusive and unpresuasive
particularly in the area of filing her petition for divorce in the English court and as suspect, Jagger's conduct in
connection with the English action. On the issue of forum non conveniens the court, about convinced by the
representations of Mr. Mitchelson that the English court would not take jurisdiction and that forum would not
be open to the parties, was confronted with a motion to dismiss. It was troubled with the inappropriateness of
dismissal where a suitable alternative forum is not available, and in light of how the court believed the English
court would rule, declined to take such a drastic step noting that the suit should be entertained no matter
how “inappropriate the forum” if Jagger cannot e subjected to jurisdiction elsewhere. It was in this context
that the court believed the evidence to be unpersuasive “at present that California is an inconvenient forum.”
The trial court's conclusion does not follow from its reasoning. Having determined the California forum to be
“inappropriate” subject to the contingency of continuation of English jurisdiction the trial court was obligated
to grant the motion to stay the California case for inconvenient forum while denying the motion to dismiss on
the same ground. (Henderson v. Superior Court, 77 Cal.App.3d 583, 588–589, 142 Cal.Rptr. 478.) That trial
court action would have divested it of power to take further action as long as the English forum was available.


4 We take judicial notice of order of July 16, 1979, made by Mr. Justice Eastham, High Court of Justice, Family
Division. It provides for, among other things, a stay of Bianca's divorce petition in the English court “for so
long as the petitioner continues to prosecute the proceedings numbered 0985336 [sic] filed in the Superior
Court of California”; and ordered “that the divorce proceedings herein numbered 5894 of 1978, do continue
in the High Court of Justice (Family Division) subject to the stay....”


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Disagreed With by TriCoast Builders, Inc. v. Fonnegra, Cal.App. 2 Dist.,


January 21, 2022


17 Cal.App.4th 808
Court of Appeal, Fourth District, Division 3, California.


Joyce M. JOHNSON–STOVALL, Petitioner,


v.


The SUPERIOR COURT of Orange County, Respondent;


A–M HOMES, INC., et al., Real Parties in Interest.


No. G014378.
|


Aug. 2, 1993.


Synopsis
After plaintiff failed to timely post jury fees, plaintiff's
application for leave to permit late posting of fees was denied
by the Superior Court, Orange County, No. 664151, Ronald
L. Bauer, J., and plaintiff petitioned for writ of mandate.
The Court of Appeal, Sills, P.J., held that defendant did not
demonstrate prejudice, and thus plaintiff's jury trial request
could not be denied.


Writ granted.


West Headnotes (4)


[1] Jury Payment or Deposit of Jury Fees


Defendant did not establish prejudice resulting
from plaintiff's failure to timely file jury fees,
and thus plaintiff was entitled to jury trial,
where there were only 11 working days between
last day to post fees and hearing on motion
for relief, and defendant simply asserted that it
would be prejudiced by lack of time to prepare
jury instructions and motions in limine and to
enlarge exhibits into charts for use in front of
jury. West's Ann.Cal. Const. Art. 1, § 16; West's
Ann.Cal.C.C.P. § 631(a)(5), (d).


4 Cases that cite this headnote


[2] Jury Payment or Deposit of Jury Fees


Jury Operation and Effect of Waiver


Even after waiver of right to jury trial, court
may in its discretion nonetheless allow case to
be heard by jury. West's Ann.Cal.C.C.P. § 631(a)
(5), (d).


6 Cases that cite this headnote


[3] Jury Determination of Right


Jury Payment or Deposit of Jury Fees


Party opposing jury trial based on failure to make
request or post fees must demonstrate prejudice.
West's Ann.Cal.C.C.P. § 631(a)(5), (d).


4 Cases that cite this headnote


[4] Jury Necessity for Demand


Jury Payment or Deposit of Jury Fees


Mere fact that trial will be by jury is not prejudice
per se for purposes of determining whether jury
trial may be denied based on failure to make
request or post fees. West's Ann.Cal.C.C.P. §
631(a)(5), (d).


5 Cases that cite this headnote


Attorneys and Law Firms


*809  **494  Groh, Carroll & Stern, Irvine, and David B.
Carroll, Costa Mesa, for petitioner.


No appearance for respondent.


Lawrence J. Galardi, Los Angeles, and Ronald D. Steinbach,
Irvine, for real parties in interest.


OPINION


SILLS, Presiding Justice.


[1]  Once again we address a question which comes before us
all too frequently—the right of a litigant to a jury after failing
to post fees in a timely manner. We start with an admonition
from Estate of Meeker (1993) 13 Cal.App.4th 1099, 1106, 16
Cal.Rptr.2d 825: “[W]e need to remember that all of us are
here to serve the public and that this cannot be done when
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judges are **495  inundated with fast-track statistics and
cheerleader attitudes about case disposition numbers which
never seem to take into account the rights of the parties.”


Here are the facts. The plaintiff sued numerous defendants
over a transaction involving the sale of her home. The
litigation followed a normal path of pleadings, motions and
discovery. In due course and in accordance with the local
rules of procedure, a “joint case management statement” was
filed. That statement included plaintiff's request for a jury trial
which was subsequently set for June 14, 1993.


Under Code of Civil Procedure, section 631, subdivision (a)
(5), fees must be posted at least 25 days prior to the trial date.
They were not. The last day *810  on which plaintiff should
have posted fees was May 20, 1993. The court then mailed a
notice of waiver to counsel. The exact date of mailing is not
specified in the petition or exhibits, nor in the opposition to the
petition, nor in the trial court's response. All agree, however,
that plaintiff's counsel received the notice at some point in
time between May 25 and June 1, 1993. We note in passing
that the Memorial Day holiday was celebrated on Monday,
May 31, 1993. On June 8, 1993, plaintiff brought an ex parte
application for leave to permit the late posting of jury fees. It
was denied and this petition for a writ of mandate followed
on June 10, 1993. We stayed the trial scheduled for June 14,
“unless the trial judge allows it to proceed with a jury.” Instead
of proceeding with a jury on June 14, the court continued the
trial to April 18, 1994.


There is some dispute about the relevant dates in the opposing
declarations. Plaintiff alleges the notice from the court was
not received until either Friday, May 28, or Tuesday, June
1, and that on June 3, notice was given to opposing counsel
that ex parte relief would be sought on June 4. Because of
the time of day the trial judge scheduled ex parte applications
conflicted with another court appearance of counsel, plaintiff
was forced to reschedule the motion for the next available
time on the court's calendar—June 8, 1993.


The worst case scenario is that plaintiff's counsel forgot to
post fees on May 20, learned of the error as early as May 21
and advised his opponent on June 3 or 4 that ex parte relief
would be sought and had his motion heard on June 8. At worst,
there were only 11 working days between the last day to post
fees and hearing on the motion for relief. This hardly seems
dilatory under any set of circumstances. Perhaps in this day
of heavy case loads and fast-track procedures, a referee with


a quick whistle is understandable. Nonetheless, constitutional
guarantees must continue to be our primary consideration.


The California Constitution, article I, section 16, provides in
pertinent part: “Trial by jury is an inviolate right and shall
be secured to all.... In a civil cause a jury may be waived by
the consent of the parties expressed as prescribed by statute.”
Jury trial is a “basic and fundamental part of our system


of jurisprudence.” (Byram v. Superior Court (1977) 74
Cal.App.3d 648, 654, 141 Cal.Rptr. 604.)


[2]  [3]  Even after a waiver of the right to trial by jury
a court may in its discretion still allow a case to be heard
before a jury. (Code Civ.Proc., § 631, subd. (d).) And, it is
well established in cases involving failure to make a request
or post fees that there must be prejudice to the party opposing


jury trial. In  *811  Wharton v. Superior Court (1991) 231
Cal.App.3d 100, 104, 282 Cal.Rptr. 349, this principle was
articulated after review of the applicable decisions: “Where
the right to jury is threatened, the crucial focus is whether
any prejudice will be suffered by any party or the court if a
motion for relief from waiver is granted. [Citations.] A trial
court abuses its discretion as a matter of law when ‘... relief
has been denied where there has been no prejudice to the other
party or to the court from an inadvertent waiver. [Citations.]’ ”


[4]  The mere fact that trial will be by jury is not prejudice per
se. Defendants contend they would be prejudiced by having
the trial heard before a jury because they would not have time
between June 8 (the hearing on the motion for relief) and June
14 (the trial date) to prepare jury **496  instructions and
motions in limine and to enlarge exhibits into charts for use
in front of the jury.


Given the current April 1994 trial date, none of these tasks
should now pose any problem. However, our task is to
determine if any prejudice was demonstrated at the time the
motion was heard.


We assume, perhaps naively, that motions in limine are
selectively tailored to the unique facts of the case and given
the time it takes a court to study them, are of significant
importance to the conduct of the trial. They are not, like
antiaircraft flak, to be thrown up in vast quantity to harass the
enemy. Defendants contend they would be prejudiced in that
they would not have time to prepare motions in limine, but
do not give us a clue as to what motions they are interested
in bringing, let alone what problems they would encounter
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in bringing them in time for trial on June 14. Absent some
showing as to the specific motions to be brought and their
attendant complexity, we can comfortably say as a matter
of law that prejudice was not established. Incantations of
“motions in limine—motions in limine—motions in limine”
will not do.


The same can be said of exhibits. Absent a showing of the
specific problems involved in the preparation of pictorial
enlargements or “blow ups” uniquely required for a jury trial,
we cannot say as a matter of law that prejudice was shown.
It may well be that the sheer number of exhibits could pose
some problem in this regard, but the record before us is silent
on that subject.


Likewise, we are unimpressed with the contention that
defendants would have insufficient time to prepare jury
instructions. They had known since January 17, 1992, that
plaintiff wanted a jury. We would think that jury instructions
bearing on such vital issues as burden of proof (see *812
BAJI 2.60) would have been thought about long before the
eve of trial. Most jury instructions are printed on standard
forms which every court clerk possesses. Those few which
must be crafted to fit the facts of a particular case are such
an important part of trial preparation that they should not be


left to the last moment. Preparation of jury instructions and
verdict forms should commence long before trial. If, indeed,
defense trial preparation was so lax that jury instructions had
not been prepared by May 20, we are not only unimpressed
with defendants' contention concerning insufficient time, but,
given their emphasis on the plaintiff's supposed tardiness in
moving for relief, their argument amounts to nothing more
than the pot calling the kettle black.


We invited and received informal replies from the real parties
in interest and the trial court. Further proceedings would


add nothing to our review. (See Palma v. U.S. Industrial
Fasteners, Inc. (1984) 36 Cal.3d 171, 178, 203 Cal.Rptr.
626, 681 P.2d 893.) Let a peremptory writ of mandate issue
directing the Orange County Superior Court to vacate its order
of June 8, 1993, and June 14, 1993, denying plaintiff's request
for jury trial. The action must be tried to a jury if either party
so elects.


CROSBY and WALLIN, JJ., concur.


All Citations


17 Cal.App.4th 808, 21 Cal.Rptr.2d 494


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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79 Cal.App.5th 123
Court of Appeal, Second District, Division 8, California.


Gary KLINE, Plaintiff and Respondent,


v.


ZIMMER, INC., Defendant and Appellant.


B302544
|


Filed 5/26/2022


Synopsis
Background: Patient, who was implanted with artificial
joint during hip replacement surgery, filed personal injury
action against medical device manufacturer, alleging that
artificial joint was defective. Following jury trial in which
jury awarded $153,317 in economic damages and $9 million
in non-economic damages to patient, the Superior Court,
Los Angeles County, No. BC444834, Amy D. Hogue, J.,
granted new trial. Patient appealed and manufacturer cross-


appealed. The Second District Court of Appeal, 2018 WL
1980957, affirmed in part, reversed in part, and remanded
for retrial on damages. On remand, the Superior Court, Los
Angeles County, Daniel J. Buckley, J., entered judgment on
jury verdict awarding $80,460.19 in economic damages and
$7.6 million in noneconomic damages to patient, and denied
manufacturer's motion for new trial. Manufacturer appealed.


Holdings: The Court of Appeal, Harutunian, J., sitting by
assignment, held that:


[1] manufacturer adequately articulated purpose for which
it sought to admit expert testimony and other evidence
on causation expressed to less than a reasonable medical
probability, as required for Court of Appeal to review whether
trial court erred in excluding such evidence;


[2] trial court erred in categorically excluding defense expert's
conclusions on causation that were not stated to reasonable
medical probability;


[3] conditional exclusion of expert testimony that Vitamin D
deficiency could cause patient's pain was warranted;


[4] expert testimony that factors relating to lower back pain,
arthritis, and being overweight could have caused patient's
pain was admissible;


[5] trial court's error in categorically excluding manufacturer's
expert testimony on causation expressed to less than a
reasonable medical probability deprived manufacturer of fair
trial.


Reversed and remanded.


Procedural Posture(s): On Appeal; Request for Judicial
Notice; Motion for New Trial; Motion to Exclude Expert
Report or Testimony; Motion to Admit Evidence.


West Headnotes (29)


[1] Evidence Particular Cases


Court of Appeal would take judicial notice of
its unpublished opinion in prior appeal following
first trial, but not of the parties' related briefing in
prior appeal, on appeal following retrial in action
by patient against manufacturer of allegedly
defective artificial hip joint; it was not necessary
for Court of Appeal to review briefs from prior
appeal for background and history of case, which
parties ably provided in their briefs in current
appeal. Cal. Evid. Code § 452(d).


[2] Appeal and Error Supplying omissions


Rule authorizing a reviewing court to order
the record augmented to include any document
filed or lodged in the case in superior court
applies only to “superior court” documents; not
documents filed in a prior appeal. Cal. R. Ct.
8.155(a)(1).


[3] Appeal and Error Expert Evidence and
Witnesses


Although Court of Appeal ordinarily reviews
rulings excluding expert testimony for abuse
of discretion, its review is de novo when such
rulings are based on a conclusion of law.
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[4] Appeal and Error Sufficiency and scope
of motion


Manufacturer of allegedly defective artificial hip
joint adequately articulated purpose for which it
sought to admit causation testimony of defense
expert and patient's treating physician expressed
to less than reasonable medical probability,
namely, offered to challenge causation opinion
of patient's expert, as required for Court of
Appeal to review whether trial court erred in
excluding evidence in personal injury action;
manufacturer's briefing, offer of proof, and
colloquy indicated that it was seeking to
admit testimony to show that patient failed to
carry his burden of establishing causation, and
manufacturer argued that physician's testimony
as to uncertainty relating to cause of patient's
pain was admissible to cast doubt on causation
conclusion of patient's expert. Cal. Evid. Code §
354(a).


[5] Damages Personal Injuries and Physical
Suffering


Negligence In general;  degrees of proof


Causation in a personal injury action must be
proven within a reasonable medical probability
based upon competent expert testimony.


1 Cases that cite this headnote


[6] Negligence In general;  degrees of proof


Reasonable medical probability standard
required to prove causation in a personal injury
action mirrors the more-likely-than-not standard
of proof in general negligence actions.


1 Cases that cite this headnote


[7] Evidence Personal injuries


Products Liability Proximate Cause


Medical device manufacturer's expert opinions
expressed to less than reasonable medical
probability that patient's injuries might have been
attributable to other causes, offered to challenge


causation opinion of patient's expert, could not
be categorically excluded on basis that they were
not stated to reasonable medical probability, in
personal injury action alleging artificial hip joint
was defective; patient had burden of proving that
manufacturer caused his injuries to reasonable
medical probability, manufacturer was entitled to
put on case that he failed to satisfy that burden,
manufacturer was not attempting to affirmatively
prove that there was a different cause, and
jury was entitled to consider defense expert
opinions that could cast doubt upon accuracy and
reliability of patient's expert.


[8] Negligence Proximate cause


Plaintiff in personal injury action bears burden
to prove that defendant's negligence was legal
cause of his injury; this means that he
must ultimately persuade the fact finder that
defendant's negligence was more likely than not
substantial factor in causing him damages. Cal.
Evid. Code § 500.


[9] Evidence Burdens of production and
persuasion


Terms “burden of proof” and “burden of
persuasion” are synonymous.


[10] Trial Prima facie case


Before plaintiff is entitled to submit his personal
injury claim to a fact finder, he must make prima
facie case, meaning he must proffer evidence
sufficient to permit finding in his favor. Cal.
Evid. Code § 550(b).


[11] Health Proximate cause


Where causation is beyond the experience of
laymen, as it is in complex medical injury
cases, evidence sufficient to permit a prima facie
finding in the plaintiff's favor, as required to
submit the claim to a factfinder, must be in the
form of an expert opinion that could be accepted
by the factfinder as satisfying the plaintiff's
burden of proof. Cal. Evid. Code § 550(b).
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[12] Negligence Proximate cause


Testimony by plaintiff's expert who cannot opine
to reasonable medical probability is properly
excluded in a personal injury action because the
opinion could not sustain finding in plaintiff's
favor.


1 Cases that cite this headnote


[13] Negligence Proximate cause


Negligence Proximate Cause


Even after plaintiff has made its prima facie
case in a personal injury action, as required to
submit the claim to a factfinder, the general
rule is that burden to prove causation remains
with plaintiff, and, regardless of whether the
defendant produces any evidence at all, it
remains for the factfinder to say whether the
plaintiff has in fact met its burden to the requisite
degree of certainty. Cal. Evid. Code § 550(b).


1 Cases that cite this headnote


[14] Negligence Proximate cause


Reasonable medical probability requirement to
prove causation using an expert opinion in a
personal injury action applies only to the party
bearing the burden of proof on the issue which is
the subject of the opinion.


[15] Negligence Proximate cause


Expert for party without the burden of proof
in a personal injury action is allowed to
suggest alternative causes, or the uncertainty
of causation, to less than a reasonable medical
probability.


[16] Evidence Personal injuries


Conditional exclusion of expert testimony that
Vitamin D deficiency could cause pain of
nature patient was experiencing following hip
replacement with artificial joint was warranted,
in personal injury action against medical


device manufacturer alleging that artificial joint
was defective, where there was insufficient
evidentiary support for conclusion that patient
actually had Vitamin D deficiency and record
evidence indicated that he, in fact, did not


have any such deficiency. Cal. Evid. Code §
801(b).


[17] Evidence Personal injuries


Expert testimony that factors of patient's lower
back pain, his arthritis, and his being overweight
could have caused his pain was admissible, in
personal injury action against medical device
manufacturer alleging that artificial joint with
which he was implanted during total hip
replacement was defective, where evidence


showed that patient had those conditions. Cal.
Evid. Code § 801(b).


[18] Evidence Assumptions and hypotheses;
assumed facts


Evidence Speculation, guess, or
conjecture; probability or possibility


An expert's opinion may not be based on
assumptions of fact without evidentiary support,
or on speculative or conjectural factors.


1 Cases that cite this headnote


[19] Evidence Speculation, guess, or
conjecture; probability or possibility


Just because a defense expert's opinion does
not reach the reasonable medical probability
threshold does not render it speculative, as
would preclude its admission in a personal injury
action; less than a reasonable probability is a
wide spectrum that begins at 50% likely and ends
at impossible.


[20] Evidence Personal injuries


Trial court has discretion to determine the
point at which an defense expert's causation
opinion that is less than the reasonable medical
probability threshold becomes speculative, as
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would preclude its admission in a personal injury
action.


[21] Appeal and Error Relation Between
Excluded Evidence and Final Outcome or
Result


Appellant seeking reversal based on erroneous
exclusion of evidence ordinarily must show that
different result was probable if evidence had


been admitted. Cal. Const. art. 6, § 13; Cal.
Civ. Proc. Code § 475; Cal. Evid. Code § 353.


1 Cases that cite this headnote


[22] Appeal and Error Relation Between
Excluded Evidence and Final Outcome or
Result


Constitutional Law Admissibility


Rule that an appellant seeking reversal based on
the erroneous exclusion of evidence ordinarily
must show that a different result was probable if
the evidence had been admitted does not apply
where the error is deemed “structural,” which
typically occurs when the trial court deprives a
party of its due process right to a fair trial. U.S.
Const. Amend. 14.


1 Cases that cite this headnote


[23] Appeal and Error Structural,
fundamental, or constitutional error


“Structural error,” which is reversible per se, is
one that affects framework within which trial
proceeds, rather than simply error in trial process
itself, thus affecting entire conduct of trial from
beginning to end.


[24] Appeal and Error Structural,
fundamental, or constitutional error


Structural errors require per se reversal because it
cannot be fairly determined how trial would have
been resolved if the grave error had not occurred.


[25] Appeal and Error Structural,
fundamental, or constitutional error


Effects of structural error are not susceptible
to measurement and therefore defy analysis by
harmless error standards.


[26] Constitutional Law Evidence in general; 
 disclosure


One element of fair trial in accordance with due
process is right to offer admissible evidence on
material issue. U.S. Const. Amend. 14.


[27] Appeal and Error Expert evidence


Constitutional Law Witnesses; 
 confrontation and cross-examination


Improper exclusion of expert testimony can
amount to structural error requiring per se
reversal when it deprives a party of the right to
offer admissible evidence on a material issue, in
accordance with due process right to fair trial.
U.S. Const. Amend. 14.


1 Cases that cite this headnote


[28] Appeal and Error Expert evidence


Constitutional Law Witnesses; 
 confrontation and cross-examination


When the trial court erroneously excludes expert
testimony which is essential to mounting a
defense, that error is reversible error per se, as
violating the due process right to a fair trial. U.S.
Const. Amend. 14.


[29] Appeal and Error Expert evidence


Constitutional Law Opinion evidence; 
 experts and expert testimony


Trial court's error in categorically excluding
medical device manufacturer's expert testimony
on causation expressed to less than a reasonable
medical probability deprived manufacturer of
due process right to fair trial and, thus, was
structural error requiring per se reversal, in
personal injury action alleging that artificial
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joint implanted during total hip replacement was
defective; expert testimony was on central issue,
which was beyond the experience of laypeople,
exclusion resulted in one-sided presentation of
evidence by patient's expert, and patient's trial
counsel highlighted in closing argument that
there was no rebuttal to expert testimony that the
only cause of patient's problems was the surgery.


U.S. Const. Amend. 14; Cal. Evid. Code §
801(a).


**504  APPEAL from a judgment of the Superior Court of
Los Angeles County. Daniel J. Buckley, Judge. Reversed and
remanded. (Los Angeles County Super. Ct. No. BC444834)
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Semaan, Los Angeles, Bruce Jones and Joseph M. Price for
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Waters Kraus & Paul, Gary M. Paul and Michael B. Gurien,
El Segundo, for Plaintiff and Respondent.


Opinion


HARUTUNIAN, J. *


*126  This is an appeal of a judgment entered after a
limited retrial of plaintiff and respondent Gary Kline's
personal injury claims against defendant and appellant
Zimmer, Inc. (Zimmer), a medical device manufacturer.
Zimmer asserts that the trial court made two categories of
evidentiary *127  error and that the jury awarded Kline
excessive damages. We agree with Zimmer that the court
erred in categorically excluding all of Zimmer's proffered
medical opinions expressed to less than a reasonable medical
probability as to issues on which Kline bore the burden of
proof. Because that error prevented Zimmer from presenting
any expert testimony as to an issue where expert testimony
was essential, we reverse for a retrial. As Zimmer's other
points of error are not necessary to our disposition of this
appeal, we decline to address them.


BACKGROUND


Due to painful osteoarthritis in his right hip, Kline underwent
a total hip replacement surgery in 2007, during which he
was implanted with an artificial joint called the Durom
Acetabular Component (Durom Cup). Zimmer was the
manufacturer of the Durom Cup. The initial surgery failed
and Kline underwent a second surgery—known as a “revision
surgery”—in September 2008 to replace the Durom Cup with
a different device. Kline continued to experience severe pain
after his revision surgery. He underwent various treatments
and physical therapy, and, by March of 2009, **505  he
was “back to normal” and “feeling pretty good.” With this
progress, Kline was released from the care of his physical
therapist and his orthopedic surgeon.


However, the pain returned and Kline began seeing a
rheumatologist, Dr. Chabra, in September of 2010. Kline
continued to see Dr. Chabra for approximately eight years. Dr.
Chabra noted at his initial visit that Kline was complaining
of hip pain and stiffness in both hips, with stiffness primarily
in his surgically repaired hip. Kline also complained of
lower back pain. Dr. Chabra performed a series of tests and
studies and did not reach a conclusion as to the cause of his
pain. Dr. Chabra did prescribe Kline a steroid, together with
other drugs, to see if it would alleviate his symptoms. The
steroid did so but, in consultation with Dr. Chabra, Kline
discontinued its use over concerns of negative side effects.
Kline's condition then deteriorated significantly. Thereafter,
he repeatedly went back on, and then back off, the steroid with
corresponding improvements and set-backs in his pain levels.
Dr. Chabra also prescribed Kline narcotic pain medication
and physical therapy, but the pain and limitations on mobility
persisted, particularly in the right hip area.


[1]  [2] At some point Kline made the decision to sue
Zimmer. The thrust of his claim was that the Durom cup
was defective; were it not defective his first surgery likely
would have substantially resolved his hip issues; because it
was defective he suffered ongoing pain and impairments and
required a second surgery; and the second surgery left him
with permanent pain and impairments. In 2015, a jury found
the Durom Cup was, in fact, defective and *128  awarded
Kline $153,317 in economic damages and $9 million in non-
economic damages. But the first trial court granted a new
trial based on its view of the damages being excessive and
misconduct on the part of Kline's counsel. On an appeal and
cross-appeal raising a multitude of issues, we affirmed that
grant in part and “remanded to the trial court for a retrial on
Kline's damages caused by the design defect of the Durom
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Cup.” ( Kline v. Zimmer, Inc. (Apr. 27, 2018, B269317),


2018 WL 1980957 [nonpub. opn] ( Zimmer I).). 1


The second trial proceeded in 2019 and Kline was still
experiencing pain and weakness, with attendant limitations on
his daily life and activities. The jury in the second trial heard
testimony from, among others, Kline, Dr. Chabra, Kline's
orthopedic surgeon, Kline's current treating physician, and
an expert hired by Kline to testify to the cause of his pain
and other limitations. Kline's expert testified to a reasonable
medical probability that his pain and weakness were a result
of a defect in the Durom Cup that caused pain, inflammation,
and changes to his hip joint which necessitated a second
surgery, and that the second surgery resulted in changes to
Kline's muscles and soft tissues causing him chronic pain.
Prior to the first surgery, he opined, Kline had a “good high
**506  percentage potential of treatment,” but because that


surgery was rendered unsuccessful by the defective Durom
Cup, Kline no longer has “a good high percentage treatment
available.”


The jury did not hear from an expert for Zimmer. Although
Zimmer offered an expert, Dr. Sah, who was prepared
to testify about “possible” alternative causes of Kline's
pain, the trial court excluded any and all medical opinions
that were expressed to less than a reasonable medical
probability. Because Dr. Sah was unable to offer an opinion
to a reasonable medical probability, Zimmer had no expert
testimony. The court also excluded certain testimony from
Kline's treating physicians relating to potential alternative
causes of his pain on the same basis.


The second trial resulted in a slightly smaller jury verdict
against Zimmer: $80,460.19 in economic damages and $7.6
million in noneconomic damages. Zimmer moved for another
retrial based on (1) the exclusion of testimony on the grounds
it was offered to less than a reasonable medical probability,
(2) *129  the exclusion of certain photographs and a video
showing Kline engaged in hunting and shooting activities;
and (3) excessive damages. The trial court denied Zimmer's
motion. Zimmer now appeals the judgment and denial of
its motion for retrial on the same grounds for which it
sought retrial. We reverse the judgment and remand for retrial
because we agree with Zimmer on its first point of error.


DISCUSSION


Zimmer contends that the trial court erred by excluding expert
medical opinions Zimmer proffered because such opinions
were not stated to a reasonable medical probability. The
court's basis for exclusion was purely legal: it interpreted
California law as barring any expert opinion stated to less than
a reasonable probability, rendering one identifying a mere
“possible cause ... not a proper opinion ....”


[3] Although we ordinarily review rulings excluding expert
testimony for abuse of discretion, our review is de novo when


such rulings are based on a conclusion of law. ( Sargon
Enterprises, Inc. v. University of Southern California (2012)
55 Cal.4th 747, 773, 149 Cal.Rptr.3d 614, 288 P.3d 1237


( Sargon).)


1. Purpose for Which the Opinions Were Offered


[4]  [5]  [6] Under California law, causation “in a
personal injury action ... must be proven within a
reasonable medical probability based upon competent expert


testimony.” ( Jones v. Ortho Pharmaceutical Corp. (1985)


163 Cal.App.3d 396, 402, 209 Cal.Rptr. 456 ( Ortho
Pharmaceutical).) The reasonable medical probability
standard mirrors the more-likely-than-not standard of proof


in general negligence actions. ( Id. at p. 403, 209 Cal.Rptr.
456.) Kline and Zimmer agree that expert causation testimony
expressed short of a reasonable medical probability is
inadmissible when offered by the party with the burden of
proof. Zimmer contends, however, that the same rule does not
apply to a party without the burden of proof, specifically when
a defendant's expert testimony is offered only to challenge
the plaintiff's expert's causation opinions. This contention
prompted a disagreement between the parties concerning
the purpose for which Zimmer offered the excluded expert
causation opinions.


According to Kline, Zimmer “was attempting to establish
alternative causes of Mr. Kline's injuries ... for the purpose
of reducing the noneconomic damages for which it was
liable in the damages-only trial.” (Italics added.) As to Dr.
Sah specifically, **507  Kline claims the purpose of Dr.
Sah's proposed testimony was “to identify and prove actual
alternative causes [of *130  Kline's injury] ....” (Italics
added.) Zimmer, on the other hand, argues it “offered the
testimony of its expert Dr. Sah and [Kline's] treating doctors
to challenge whether Kline had met his burden of proof on
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[the causation] issue.” (Italics added.) The record supports
Zimmer's position.


Starting with Dr. Sah, Zimmer explained in its opposition to
Kline's motion to exclude Dr. Sah's testimony that the purpose
of such testimony was to “challeng[e] [Kline's] expert's
opinion regarding causation ....” Zimmer's offer of proof
made in support of that opposition, and which incorporated
that opposition by reference, was that Dr. Sah would offer
“alternative causes [as] possible explanations for [Kline's]
pain,” i.e., explanations different than those offered by Kline's
expert. When pressed by the trial court on use of the term
“possible,” Zimmer confirmed it was intentional: “Yes, your
Honor. Possible alternative causes that do not rise to the
greater than 50 percent chance of causing [Kline's] hip pain.”
By acknowledging that its evidence would not meet the
standard for proving causation, Zimmer made clear that it was
not seeking to prove an alternative cause; rather, it sought
only to show Kline had failed to carry its burden on causation.
Zimmer drove this point home later in the same colloquy:
“[The] reasonable degree of medical probability is plaintiff's
burden .... [T]o have a defendant state affirmatively that
one cause rises to the level of reasonable degree of medical
probability is improper burden shifting upon the defendant.”
From Zimmer's opposition papers, its offer of proof, and
related colloquy, Zimmer adequately articulated the purpose
for which it intended to offer Dr. Sah's testimony. (Evid. Code,
§ 354, subd. (a) [purpose may be established by offer of proof
or “any other means”].)


The same is true of Zimmer's proposed use of excluded
testimony from Kline's treating physicians. For example,
Zimmer sought to introduce testimony from Kline's treating
physicians that would demonstrate uncertainty as to the cause
of Kline's pain by acknowledging the possibility of other
causes. Zimmer argued their testimony was admissible to cast
doubt on the conclusion of Kline's expert: “It's the burden
of proof. If the [treating] doctors all say [‘]we can't say one
way or the other,[’] the plaintiffs have not met their burden of
proof.” While this of course overstates the legal effect of the
proffered evidence, it nevertheless makes clear how Zimmer
proposed to use it and what it hoped to accomplish in doing so.


2. The Trial Court Erred in Excluding
Opinions Offered to Challenge Kline's Expert's


Conclusions on the Basis That They Were
Not Stated to a Reasonable Medical Certainty


[7] Having established that Zimmer sought to introduce
causation opinions and other evidence to challenge the
causation opinion of Kline's expert, rather *131  than to
prove an actual alternative cause, we next consider whether
the trial court erred in excluding Zimmer's evidence for this
purpose. We find that it did.


[8]  [9] The plaintiff in a personal injury action bears the
burden to prove that the defendant's negligence was the


legal cause of his injury. ( Espinosa v. Little Co. of Mary
Hospital (1995) 31 Cal.App.4th 1304, 1314, 37 Cal.Rptr.2d


541 ( Espinosa); see also Evid. Code, § 500.) This means


that he must ultimately persuade 2  **508  the factfinder
that the defendant's negligence was more likely than not


a substantial factor in causing him damages. ( Espinosa,
supra, 31 Cal.App.4th at pp. 1321–1322, 37 Cal.Rptr.2d 541.)


[10]  [11] But before the plaintiff is even entitled to submit
his claim to a factfinder, he must make a prima facie case,
meaning he must proffer evidence sufficient to permit a


finding in his favor. ( Cottle v. Superior Court (1992) 3


Cal.App.4th 1367, 1385, 5 Cal.Rptr.2d 882 ( Cottle); Evid.
Code, § 550, subd. (b).) Where causation is “beyond the
experience of laymen,” as it is in complex medical injury
cases, such evidence must be in the form of an expert opinion
that could be accepted by the factfinder as satisfying the


plaintiff's burden of proof. (See Ortho Pharmaceutical,
supra, 163 Cal.App.3d at pp. 402–403, 209 Cal.Rptr. 456.)
That opinion must be expressed “to a reasonable medical
probability,” which, again, means more likely than not


( ibid.), because more likely than not is the threshold level
of certainty necessary to prove a personal injury claim.


[12] Thus, testimony by a plaintiff's expert who cannot opine
to a reasonable medical probability is properly excluded
because the opinion could not sustain a finding in the


plaintiff's favor. ( Cottle, supra, 3 Cal.App.4th at p. 1385,
5 Cal.Rptr.2d 882 [absent evidence to show causation to a
reasonable medical probability there is no factual question
for a jury to resolve].) The reason for this is clear. To
allow a jury to consider a claim where the plaintiff's prima
facie showing falls short of reasonable medical probability
would be to allow the jury to find the requisite degree
of certainty where science cannot: “ ‘If the experts cannot
predict probability in these situations, it is difficult to see
how courts can expect a jury of laymen to be able to do
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so.’ ” ( Ortho Pharmaceutical, supra, 163 Cal.App.3d at p.


403, 209 Cal.Rptr. 456 [quoting Parker v. Employers Mut.
Liability Ins. Co. (Tex. 1969) 440 S.W.2d 43, 49].)


[13] The same does not apply to a defendant's efforts to
challenge or undermine the plaintiff's prima facie case. Even
after the plaintiff has made its prima *132  facie case, the
general rule is that the burden to prove causation remains


with the plaintiff. (See Sargent, supra, 110 Cal.App.4th
at p. 1668, 3 Cal.Rptr.3d 279.) And, regardless of whether
the defendant produces any evidence at all, it remains for
the factfinder to say whether the plaintiff has in fact met its


burden to the requisite degree of certainty. ( Ibid.; see also


Cottle, supra, 3 Cal.App.4th at p. 1385, 5 Cal.Rptr.2d 882.)


These general rules apply here. Kline acknowledges that he
bore the burden of proving that Zimmer caused his injuries
to a reasonable medical probability. Zimmer was entitled to
put on a case that Kline failed to satisfy that burden. To
accomplish this, Zimmer did not need to show it was more
likely than not that a cause identified by Zimmer resulted
in Kline's injuries. In other words, Zimmer did not need
to show that a different cause was more likely than not


the cause of Kline's injuries. 3  All that Zimmer needed to
show was that Kline's **509  evidence was insufficient to
prove Kline's injuries were more likely than not caused by
Zimmer. It should have been permitted to do so by offering
expert opinions offered to less than a reasonable medical
probability that Kline's injuries may have been attributable


to other causes. (Cf. Cahill Bros., Inc. v. Clementina Co.
(1962) 208 Cal.App.2d 367, 385, 25 Cal.Rptr. 301 [defendant
without burden of proof needed only to “produce evidence
sufficient to offset the effect of ... plaintiff's showing; it
was not required to offset it by a preponderance of the
evidence”].) Such defense expert opinions could cast doubt
on the accuracy and reliability of a plaintiff's expert. The jury
is entitled to consider such evidence in deciding whether the


plaintiff's expert is exaggerating his or her opinion. 4


[14] In so holding, we join state and federal courts from
across the country that recognize the reasonable medical
probability requirement applies only to the party bearing the
burden of proof on the issue which is the subject of the *133


opinion. 5  We are particularly persuaded by the reasoning
of the United States Court of Appeal for the First Circuit


in Wilder v. Eberhart (1st Cir. 1992) 977 F.2d 673, 677


( Wilder). Applying New Hampshire medical malpractice


law, the Wilder court concluded that “inequities would
abound” if a defendant could not rebut the plaintiff's prima
facie case without actually proving an alternative cause:


“For example, if ninety-nine out of one hundred medical
experts agreed that there were four equally possible causes
of a certain injury, A, B, C and D, and plaintiff produces the
one expert who conclusively states that A was the certain
cause of his **510  injury, defendant would be precluded
from presenting the testimony of any of the other ninety-nine
experts, unless they would testify conclusively that B, C, or D
was the cause of injury. Even if all of defendant's experts were
prepared to testify that any of the possible causes A, B, C or
D, could have equally caused plaintiff's injury, so long as none
would be prepared to state that one particular cause, other
than that professed by plaintiff more probably than not caused
plaintiff's injury, then defendant's experts would not be able
to testify at all as to causation.... [This] would be manifestly


unjust and unduly burdensome on defendants.” ( Wilder,
supra, 977 F.2d at p. 677.)


[15] Complex questions of medical causation are prone


to uncertainty. (See, e.g., Ortho Pharmaceutical, supra,
163 Cal.App.3d at p. 403, 209 Cal.Rptr. 456.) As


Wilder illustrates, to allow testimony from a sincere but
overconfident expert, but not from an equally sincere expert
harboring reasonable doubts, risks closing the courtroom door
to scientific consensus (or the absence thereof). It is therefore
imperative that the party without the burden of proof be
allowed to suggest alternative causes, or the uncertainty of


causation, 6  to less than a reasonable medical probability.
To withhold such information from the jury is to deprive
*134  it of relevant information in assessing whether the


plaintiff has met its ultimate burden of persuasion. And,
it would improperly transfer from the jury to the court
the responsibility for resolving conflicts between competing


expert opinions. (See Sargon, supra, 55 Cal.4th at p.
772, 149 Cal.Rptr.3d 614, 288 P.3d 1237 [not the role


of court to resolve scientific controversies]; Davis v.
Honeywell Internat. Inc. (2016) 245 Cal.App.4th 477, 480,
199 Cal.Rptr.3d 583 [“it is for the jury to resolve the conflict
between ... any competing expert opinions”]; see also CACI
221 [role of jury to resolve disagreements between experts].)
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[16]  [17]  [18]  [19]  [20] This is not to say that a trial
court must accept every opinion offered by a defense expert,
no matter how speculative. To the contrary, an “ ‘expert's
opinion may not be based “on assumptions of fact without
evidentiary support [citation], or on speculative or conjectural


factors ....” ’ ” ( Sargon, supra, 55 Cal.4th at p. 770, 149


Cal.Rptr.3d 614, 288 P.3d 1237.) 7  But, Kline's arguments
notwithstanding, **511  just because an opinion does not
reach the reasonable medical probability threshold does not
render it speculative. Less than a reasonable probability is
a wide spectrum that begins at 50 percent likely and ends


at impossible. (See Ortho Pharmaceutical, supra, 163
Cal.App.3d at p. 403, 209 Cal.Rptr. 456.) While the trial court
has discretion to determine the point at which an opinion
becomes speculative, subject to the applicable provisions of
the Evidence Code, that threshold is necessarily shy of the 50
percent likelihood cutoff imposed on Zimmer in this case.


3. Excluding Zimmer's Proffered Expert
Testimony Solely Because It Was Not


Expressed to a Reasonable Medical Probability
Requires Reversal Under the Circumstances


[21] An appellant seeking reversal based on the erroneous
exclusion of evidence ordinarily “must show that a
different result was probable if the evidence had been


admitted.” ( Karlsson v. Ford Motor Co. (2006) 140
Cal.App.4th 1202, 1223, 45 Cal.Rptr.3d 265.) This rule
is compelled by *135  article VI, section 13, of the
California Constitution, section 353 of the Evidence Code,


and section 475 of the Code of Civil Procedure.


[22]  [23]  [24]  [25] However, the rule does not apply
where the error is deemed “structural.” Such an error typically
occurs when the trial court deprives a party of its due process
right to a fair trial. (Conservatorship of Maria B. (2013)
218 Cal.App.4th 514, 534, 160 Cal.Rptr.3d 269.) A structural
error is one that “affect[s] ‘the framework within which the
trial proceeds, rather than simply an error in the trial process
itself,’ thus affecting the entire conduct of the trial from
beginning to end. [Citation.] Structural errors require per se
reversal ‘because it cannot be fairly determined how a trial
would have been resolved if the grave error had not occurred.’


” ( Severson & Werson, P.C. v. Sepehry-Fard (2019) 37
Cal.App.5th 938, 950, 249 Cal.Rptr.3d 839.) The effects
of such an error are not susceptible to measurement and


therefore defy analysis by harmless error standards. ( Id. at
p. 951, 249 Cal.Rptr.3d 839.)


[26]  [27] One element of a fair trial is the right to


offer admissible evidence on a material issue. ( Elkins
v. Superior Court (2007) 41 Cal.4th 1337, 1357, 63
Cal.Rptr.3d 483, 163 P.3d 160, superseded by statute on


other grounds as stated in In re Marriage of Swain (2018)
21 Cal.App.5th 830, 840, 230 Cal.Rptr.3d 614.) Therefore,
improper exclusion of expert testimony can amount to
structural error when it deprives a party of this right.


Zimmer cites People ex rel. Depart. of Transportation v.
Clauser/Wells Partnership (2002) 95 Cal.App.4th 1066, 116
Cal.Rptr.2d 240 (Clauser/Wells) for the proposition that
improper exclusion of expert testimony may warrant reversal.
Clauser/Wells was an eminent domain action in which the sole
issue was the value of the defendant's business inventory. The
defendant and the plaintiff (Caltrans) each proffered expert
testimony on the topic. According to Caltrans's expert, the
inventory was worth $439,220; according to the defendant's
expert, it was worth $2,178,390. The trial court excluded
Caltrans's expert's opinion entirely, leaving Caltrans with
no expert testimony at trial. The jury returned a verdict
for the defendant for $2,178,390. (Id. at pp. 1069–1070,
116 Cal.Rptr.2d 240.) After concluding the court erred in
excluding Caltrans's expert testimony, the appellate court
found prejudice per se. It explained: “ ‘It is prejudicial error
to exclude relevant and material expert evidence where a
proper foundation for it has been laid, and the proffered
testimony is within the proper scope of expert opinion.’ ” (
**512  Clauser/Wells, supra, 95 Cal.App.4th at p. 1086, 116


Cal.Rptr.2d 240.)


[28] Similarly, the court in Gordon v. Nissan Motor
Co. Ltd. (2009) 170 Cal.App.4th 1103, 88 Cal.Rptr.3d 778


( Nissan) found reversible error per se when the trial
court erroneously excluded expert testimony necessary to


establish the plaintiff's theory of liability. ( Id. at p. 1116, 88


Cal.Rptr.3d 778.) The Nissan court stated: “when *136  a
trial court erroneously denies all evidence relating to a claim,
or essential expert testimony without which a claim cannot
be proven, the error is reversible per se because it deprives
the party offering the evidence of a fair hearing and of the


opportunity to show actual prejudice. [Citations.]” ( Id. at
p. 1114, 88 Cal.Rptr.3d 778.) We find that the same is true
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when the trial court erroneously excludes expert testimony
which is essential to mounting a defense.


[29] In this case, the issue of causation was beyond
experience of laypeople. As such, it was the proper subject


of expert testimony. ( Evid. Code, § 801, subd. (a).)
The trial court properly admitted Kline's expert testimony
on the subject but erroneously excluded Zimmer's. As a
result, Zimmer was unable to offer any expert testimony,
notwithstanding that it had proffered admissible and material
testimony that the jury was entitled to hear. This resulted in a
one-sided presentation of evidence. By its nature, unrebutted
expert testimony is susceptible to being accepted at face


value. 8  The result of the original trial in Clauser/Wells
illustrates this: when only one expert testified to value,
the jury returned a verdict in the exact amount suggested
by that expert. (Clauser/Wells, supra, 95 Cal.App.4th at p.
1070, 116 Cal.Rptr.2d 240.) Indeed, Kline recognized the
advantage of having the only expert at trial and capitalized
on it. For example, in closing argument, Kline's trial counsel
highlighted that there was no rebuttal to Kline's expert's
testimony that “the only cause of [Kline's] problems [wa]s the
surgery.” “Who came in to refute that?” he asked. “Nobody,”
he answered.


The trial court's categorical exclusion of Zimmer's expert
testimony on a central issue, which was beyond the
experience of laypeople, deprived Zimmer of a fair trial and


therefore constitutes structural error. (Cf. Brown v. Colm
(1974) 11 Cal.3d 639, 647, 114 Cal.Rptr. 128, 522 P.2d 688
[“[T]he exclusion of the sole expert relied upon by a party


because of an erroneous view of his qualifications is, in a case
where expert testimony is essential, an abuse of discretion as
a matter of law requiring reversal”].) We therefore reverse
and remand for a new trial without considering what verdict
would probably have been returned if the defense expert's
testimony had been admitted. (Aulisio v. Bancroft (2014) 230
Cal.App.4th 1516, 1527, 179 Cal.Rptr.3d 408 [“ ‘A structural
error requires reversal without regard to the strength of the
evidence or other circumstances.’ ”].)


As Zimmer's other points of error are not necessary to our
disposition of this appeal, we decline to address them.


*137  DISPOSITION


The judgment is reversed. We remand for a retrial on those


same issues we ordered retried in Zimmer I, i.e., Kline's
damages caused by the design defect of the Durom Cup.
Zimmer is entitled to its costs on appeal.


We concur:


STRATTON, P. J.


GRIMES, J.


All Citations


79 Cal.App.5th 123, 294 Cal.Rptr.3d 500, Prod.Liab.Rep.
(CCH) P 21,436, 22 Cal. Daily Op. Serv. 5396, 2022 Daily
Journal D.A.R. 5393


Footnotes


* Judge of the San Diego Superior Court, assigned by the Chief Justice pursuant to article VI, section 6 of
the California Constitution.


1 Zimmer has moved to augment the record with this unpublished opinion and the parties’ related briefing
pursuant to California Rules of Court, rule 8.155(a)(1). California Rules of Court, rule 8.155(a)(1), applies only
to “superior court” documents; not documents filed in a prior appeal. We therefore treat Zimmer's motion as a
request for judicial notice and grant it only with respect to our unpublished opinion pursuant to Evidence Code


452, subdivision (d). (See, e.g., Estate of Dito (2011) 198 Cal.App.4th 791, 795, fn. 3, 130 Cal.Rptr.3d
279 [taking judicial notice, on its own motion, of unpublished opinion in prior appeal in same matter].) We
are unpersuaded of the necessity of reviewing briefs filed in the prior appeal in this instance for “background
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and history,” which the parties ably provided in their briefs in this appeal. We therefore deny Zimmer's motion
as to those documents.


2 The terms burden of proof and burden of persuasion are synonymous in California. ( Sargent Fletcher,


Inc. v. Able Corp. (2003) 110 Cal.App.4th 1658, 1667, 3 Cal.Rptr.3d 279 ( Sargent).) We use the term
persuasion here to make clear that proof refers to persuasion and not merely production. Other references
to “persuasion” herein mean “proof” and vice versa.


3 This is true only because Zimmer was not attempting to affirmatively prove that there was, in fact, a different
cause of Kline's pain, such as for the purpose of allocating damages to a third party. Kline cites authorities
where the defendant, having undertaken such an effort, was required to show causation to a reasonable


medical probability. (See Sparks v. Owens-Illinois, Inc. (1995) 32 Cal.App.4th 461, 478, 38 Cal.Rptr.2d 739
[defendant seeking to allocate liability to third parties bears burden to show such third parties are legal causes


and percentage of fault]; Stewart v. Union Carbide Corp. (2010) 190 Cal.App.4th 23, 33, 117 Cal.Rptr.3d


791 [same], disapproved on another ground in Webb v. Special Electric Co., Inc. (2016) 63 Cal.4th 167,
188, 202 Cal.Rptr.3d 460, 370 P.3d 1022.) We have no disagreement with these authorities as far as they go.


(See also Espinosa, supra, 31 Cal.App.4th at p. 1321, 37 Cal.Rptr.2d 541 [“A plaintiff does not have the
burden of apportioning damages”].) However, they do not concern the scenario presented here: a defendant
with no burden to prove any matter seeking to introduce evidence for the purposes of demonstrating only
that the plaintiff failed to meet its burden.


4 For example, if the plaintiff's expert opines there is a 99 percent certainty that defendant caused an injury,
and the defense expert opines that he cannot say with certainty who caused the injury, but there is a 49
percent certainty that it was someone other than defendant, the jury should have the opportunity to consider
the defense opinion in deciding whether plaintiff's expert is exaggerating and cannot be trusted.


5 (E.g., R.J. Reynolds Tobacco Co. v. Mack (Fla.Dist.Ct.App. 2012) 92 So.3d 244, 248 [“[b]y excluding
[defendant's] alternative causation evidence on the basis that its experts could not testify to a reasonable
degree of medical probability, the trial court improperly shifted the burden of proof as to causation to


[defendant]”]; Williams v. Eight Judicial Dist. Court of Nev. (2011) 127 Nev. 518, 262 P.3d 360, 362-363
[“when a defense expert's testimony of alternative causation theories controverts an element of the plaintiff's
prima facie case where the plaintiff bears the burden of proof, the testimony need not be stated to a reasonable


degree of medical probability”]; Roy v. St. Lukes Medical Center (Wis.Ct.App. 2007) 305 Wis.2d 658,
741 N.W.2d 256, 264 [“ ‘Although the party with the burden of proof must produce testimony based upon
reasonable medical probabilities, the opposing party is not restricted to this requirement and may attempt


to weaken the claim for injuries with medical proof couched in terms of possibilities.’ [Citation].”]; Sakler
v. Anesthesiology Assocs. P.S.C. (Ky.Ct.App. 2001) 50 S.W.3d 210, 214 [“expert testimony [offered to less
than a reasonable probability] is admissible on behalf of defendants in medical malpractice cases in order to
rebut the testimony of plaintiffs upon whom the burden of proof rests”].)


6 We note that the trial court advised Zimmer that, if its expert could “state with a reasonable degree of medical
certainty that no doctor can say that a cause exist[s] here[,] that is admissible.” This does not solve the
problem. First, it still imposes on the defendant the burden of proof on causation because it requires the
defendant to show that something is more likely than not. Second, it asks the impossible of a rebuttal expert
who, by definition, is responding to the testimony of an expert who has said exactly what the trial court would
require the rebuttal expert to testify no doctor could say.
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7 Here, for example, the trial court conditionally excluded testimony that a Vitamin D deficiency could cause
pain of the nature Kline was experiencing where there was insufficient evidentiary support for the conclusion
that Kline actually had a Vitamin D deficiency and the record evidence indicated he, in fact, did not have any


such deficiency. This was a proper exercise of the court's gatekeeping role under Evidence Code section


801, subdivision (b). ( Jennings v. Palomar Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 1108,
1117, 8 Cal.Rptr.3d 363 [“an expert's opinion that something could be true if certain assumed facts are true,
without any foundation for concluding those assumed facts exist in the case before the jury, does not provide
assistance to the jury because the jury is charged with determining what occurred in the case before it, not
hypothetical possibilities”] (italics added).) In contrast, where the evidence showed, for example, that Kline
experienced lower back pain, suffered from arthritis, and was overweight, the trial court erred in excluding
expert testimony that these factors could have caused his pain.


8 Zimmer's counsel made this point to the trial court, explaining that excluding its causation evidence offered to
less than a reasonable medical probability would leave Kline's expert the sole witness on the topic—a result
akin to “directing a verdict.”


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Landlords brought action against foreclosure
sale purchaser and property manager, claiming purchaser
wrongfully removed their personal belongings and took
possession of residential property. The Superior Court
of Superior Court, Los Angeles County, No. BC639501,
Gregory W. Alarcon and Barbara A. Meiers, JJ., set case for
jury trial, determined landlord waived right to jury trial by
failing to timely post jury fees, denied motion for relief from
jury trial waiver, and, following court trial, entered judgment
for purchaser. Landlord appealed.


Holdings: The Court of Appeal, Segal, J., held that:


[1] grant of motion for relief from jury trial waiver would not
have prejudiced foreclosure sale purchaser, and


[2] landlord was not required to show prejudice resulting from
jury trial in order to prevail on appeal after judgment.


Reversed.


Procedural Posture(s): On Appeal; Motion for Relief from
Order or Judgment; Judgment; Application to Continue Trial;
Demand for Jury Trial.


West Headnotes (14)


[1] Jury Denial or Infringement of Right


The jury as a fact-finding body occupies so
firm and important a place in California's system
of jurisprudence that any interference with its
function in this respect must be examined with
the utmost care. Cal. Const. art. 1, § 16.


1 Cases that cite this headnote


[2] Appeal and Error Right to jury trial


Jury Denial or Infringement of Right


The denial of a trial by jury to one
constitutionally entitled thereto constitutes a
miscarriage of justice and requires a reversal of
the judgment. Cal. Const. art. 1, § 16.


1 Cases that cite this headnote


[3] Jury Operation and effect of waiver


The trial court should grant a motion for relief of
a jury waiver unless, and except, where granting
such a motion would work serious hardship to the
objecting party. Cal. Const. art. 1, § 16; Cal. Civ.
Proc. Code § 631(g).


3 Cases that cite this headnote


[4] Jury Operation and effect of waiver


When there is doubt about whether to grant relief
from a jury trial waiver, the court must resolve
that doubt in favor of the party seeking a jury
trial. Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code
§ 631(g).


2 Cases that cite this headnote


[5] Jury Operation and effect of waiver


In a motion for relief from waiver of a jury
trial, the crucial question is whether the party
opposing relief will suffer any prejudice if the
court grants relief. Cal. Const. art. 1, § 16; Cal.
Civ. Proc. Code § 631(g).
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3 Cases that cite this headnote


[6] Jury Operation and effect of waiver


The prejudice which must be shown by the
opposing party, from granting relief from the
waiver of a right to jury trial, is prejudice from
the granting of relief, and not prejudice from the
jury trial. Cal. Const. art. 1, § 16; Cal. Civ. Proc.
Code § 631(g).


6 Cases that cite this headnote


[7] Jury Operation and effect of waiver


The mere fact that trial will be by jury is not
prejudice per se warranting denial of motion for
relief from jury waiver. Cal. Const. art. 1, § 16;
Cal. Civ. Proc. Code § 631(g).


1 Cases that cite this headnote


[8] Jury Operation and effect of waiver


Denying relief from waiver of jury trial where
the party opposing the motion for relief has not
shown prejudice is an abuse of discretion. Cal.
Const. art. 1, § 16; Cal. Civ. Proc. Code § 631(g).


3 Cases that cite this headnote


[9] Jury Operation and effect of waiver


Grant of landlord's motion for relief from jury
trial waiver in wrongful possession action would
not have prejudiced foreclosure sale purchaser,
and thus court abused discretion in failing to
grant motion; purchaser could not have suffered
“serious hardship” in nine-day period between
time court re-set case for court trial and landlord
filed motion for relief. Cal. Const. art. 1, § 16;
Cal. Civ. Proc. Code § 631(g).


[10] Jury Amount or value in controversy


The classification of a civil case based on the
amount in controversy does not affect the parties'
right to a jury trial. Cal. Const. art. 1, § 16.


[11] Appeal and Error Particular Matters as
Brought up


Although review by way of extraordinary writ is
normally the better practice, the denial of a jury
trial is reviewable on appeal from the judgment.
Cal. Const. art. 1, § 16.


1 Cases that cite this headnote


[12] Appeal and Error Right to jury trial


Mandamus Trial by jury


As in cases considered on a petition for writ
of mandate, parties who challenge the denial of
relief from the waiver of a jury trial by appeal
after judgment need not show actual prejudice
resulting from a trial by the court rather than a
jury. Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code
§ 631(g).


[13] Appeal and Error Right to jury trial


Improper denial of jury trial is per se prejudicial.
Cal. Const. art. 1, § 16.


2 Cases that cite this headnote


[14] Appeal and Error Right to jury trial


Landlord was not required to show prejudice
resulting from jury trial in order to prevail on
appeal after judgment on claim that trial court
abused discretion in denying motion for relief
from jury trial waiver; landlord's request was
timely, neither the opposing party nor the court
suffered prejudice as a result of the request, and
there was no suggestion of gamesmanship. Cal.
Const. art. 1, § 16.


Witkin Library Reference: 7 Witkin, Cal.
Procedure (5th ed. 2008) Trial, § 108 [Relief
From Waiver; Review of Order Denying Relief.]


**802  APPEAL from a judgment of the Superior Court
of Los Angeles County, Barbara A. Meiers and Gregory W.
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Alarcon, Judges. Reversed. (Los Angeles County Super. Ct.
No. BC639501)
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Law Offices of Walter H. Hackett and Walter Henry Hackett,
Diamond Bar, for Plaintiffs and Appellants Andrijana
Mackovska and Aleksandar Mackovski.


Lenore L. Albert, in pro. per., for Plaintiff and Appellant
Lenore Albert.


Lang, Hanigan & Carvalho and Arthur Carvalho, Jr., for
Defendants and Respondents.


SEGAL, J.


*4  INTRODUCTION


Aleksandar Mackovski and Andrijana Mackovska sued
Viewcrest Road Properties claiming Viewcrest wrongfully
removed their personal belongings and took possession of
residential property Viewcrest had purchased at a foreclosure
sale. After sustaining Viewcrest's demurrer to Mackovska's
causes of action for lack of standing, the trial court set
Mackovski's case for a jury trial. The court subsequently
ruled, however, Mackovski waived his right to a jury trial by
failing to timely post jury fees. Nine days later, Mackovski
filed a motion for relief from the jury trial waiver, which the
trial court denied, and the case proceeded to a court trial, at
which Viewcrest prevailed. But a party opposing a motion
for relief from a jury trial waiver must make a showing of
prejudice. Because Viewcrest did not make that showing, the
trial court erred in denying Mackovski's motion.


Mackovski did not file a petition for writ of mandate seeking
immediate appellate review of the trial court's order denying
his motion for relief from the jury waiver. Instead, he waited
to raise the issue until his appeal from the adverse judgment
following the court trial. Some cases hold **803  that when
a party seeks review of such an order on appeal from the
judgment without having filed a petition for writ of mandate
challenging the order, the party must show actual prejudice
from the denial of a jury trial. Other cases hold that the
party appealing from the judgment need not make such
a showing of prejudice. We agree with the latter line of
cases and reverse the trial court's order erroneously denying
Mackovski's motion for relief from the jury trial waiver. We
also reverse an order imposing sanctions against Mackovski,


Mackovska, and their attorney, Lenore Albert, under Code of
Civil Procedure section 128.5.


FACTUAL AND PROCEDURAL BACKGROUND


A. Viewcrest Purchases the Property, and the Tenants
Move Out


On August 12, 2013 Viewcrest purchased real property at
a foreclosure sale. At the time, two tenants, Barry Young
and Marilyn Tesauro, lived at the *5  property and were
paying rent to Mackovska. On August 13, 2013 Michael
Tessler, acting as a property manager for Viewcrest, delivered
a handwritten note addressed to the occupants of the property
stating he wanted to discuss the orderly transfer of possession.


That same day, Michael Tessler received a telephone call from
a person named Rory who claimed to be a representative
of the occupants of the property. Michael Tessler attempted
unsuccessfully to meet with Rory to arrange for the occupants
to vacate the property voluntarily in exchange for a payment
by Viewcrest. Michael Tessler eventually asked for Rory's e-
mail address to send a proposal. At Rory's request, Michael
Tessler sent Mackovski a draft agreement proposing to pay the
tenants $2,500 to vacate the premises voluntarily. Mackovski
conveyed a counteroffer of $25,000 by sending an e-mail
stating, “Thank you for the offer, but a zero is missing.”
Viewcrest did not accept Mackovski's counteroffer. Instead,
Viewcrest retained an attorney and, on August 22, 2013,
served the tenants with a notice to quit.


On August 25, 2013 Young and Tesauro advised Viewcrest
in writing they were the tenants of the former owners.
Young and Tesauro agreed with Viewcrest they would remain
in possession of the property, pay rent to Viewcrest, and
voluntarily vacate by November 20, 2013. Young and Tesauro
removed most of their belongings from the property on
November 9, 2013, intending to vacate the property the next
day. Viewcrest intended to take possession of the property as
soon as Young and Tesauro moved out.


B. Mackovski Moves In
On November 10, 2013 Young returned to the property
to collect his remaining items. While Young was there,
Mackovski and another person arrived and attempted to
enter the property. Young called the police, who arrived and
directed Mackovski and his companion to leave. Disturbed
by Mackovski's conduct, Young called Michael Tessler and
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told him he could no longer protect his (Michael Tessler's)
interest in the property. Later that evening, Young met with
Irwin Tessler, Michael Tessler's father, to deliver the keys.
Young told Irwin Tessler he had left a few belongings at the
property and asked Irwin Tessler to place them in the alley
behind the house.


Irwin Tessler drove to the property, saw it was occupied,
and called the police. The police arrived and said they had
already been to the property earlier that day. Irwin Tessler
showed the police the trustee's deed upon sale conveying title
to Viewcrest and explained that whoever was occupying the
property (it turned out to be Mackovski) **804  was there
without Viewcrest's consent. The police spoke to Mackovski,
who showed them a copy of a *6  complaint Mackovska
filed against Bank of America in August 2013 and asserted
the complaint gave him the right to occupy the premises. The
police left without requiring Mackovski to leave.


C. Viewcrest Changes the Locks
On November 12, 2013 an attorney advised Michael Tessler
that Viewcrest could take possession of the property from
any unlawful occupants by entering the property at a time
and in a manner that would not disturb the peace. Following
this advice, Irwin Tessler and his other son, Jason, went to
the property, found it vacant, gained access using the keys
Young had delivered, and changed the locks. The only items
of personal property Irwin Tessler saw in the house were two
air mattresses and bedding, a portable radio, some food, a few
items of clothing, and several pairs of shoes. In the garage
there was a car, a small box of tools, and a washer and dryer.


Rory subsequently went to the property and challenged Irwin
Tessler's right to occupancy. Irwin Tessler called the police,
who arrived just before Mackovski also arrived. The police
inspected the property and informed Mackovski that all of the
personal property had been removed and placed either in a
pile in the alley or in a car in the garage. The police gave
Mackovski some of the personal belongings and drove the car
out of the garage.


D. Mackovski and Mackovska Sue Viewcrest, and the
Trial Court Sets and Re-sets the Case for Trial


Mackovski and Mackovska, represented by Albert, filed this
action on November 2, 2016 against Viewcrest, Michael
Tessler, and Irwin Tessler. Mackovski and Mackovska alleged
Viewcrest “wrongfully took possession of the [property]
and removed all of the tenants' belongings.” They asserted


causes of action for fraud, trespass to chattels, conversion,
negligence, and intentional infliction of emotional distress.


On July 10, 2017 the trial court (Judge Meiers) sustained
Viewcrest's demurrer to Mackovska's causes of action without
leave to amend. The court overruled Viewcrest's demurrer
to Mackovski's cause of action for fraud and his claim for
punitive damages. The July 10, 2017 hearing on the demurrer


included a case management conference, 1  and the court set
the matter for a *7  jury trial on August 21, 2017, six weeks


later. 2  Mackovski, however, did not post jury fees on or
before the date scheduled for the initial case management
conference, thus waiving his right to a jury trial under Code


of Civil Procedure section 631. 3


Meanwhile, on August 16, 2017 Viewcrest and the two
individual defendants filed an ex parte application to continue
the trial because two “essential third party witnesses,” police
officers who had responded **805  to calls regarding the
incidents at the property, had received trial subpoenas and
advised counsel for Viewcrest they would be on vacation
during the week of August 21, 2017, when the case was
set for trial. Counsel for Viewcrest stated in his supporting
declaration that, because the “trial date was set on July 10,
2017, just 32 days [sic] before the trial date,” he had been
“unable to take the depositions of any third party witnesses,
including the two police officer[s].”


Mackovski opposed the ex parte application, arguing that
Viewcrest and the individual defendants had “represented that
they were ready, willing and able to go to trial in August 2017”
and that the defendants, as soon as they received Mackovski's
trial documents, “all of the [sic] sudden said their witnesses
were not available and they needed a trial continuance.”
Mackovski pointed out that the parties had exchanged
trial exhibits, witness and exhibit lists, and proposed jury
instructions, that the defendants had not propounded any
discovery and there was no discovery outstanding, and that


the case had “dragged on for almost a year.” 4


The trial court granted Viewcrest's ex parte application to
continue the trial. Although the court on July 10, 2017 had
set the case for a jury trial, the court's minute order granting
Viewcrest's ex parte application stated that “the case is re-set
as a court trial for November 9, 2017” and that the final status
conference “is waived.” The court also ruled the discovery
cut-off date would be “as if this was the original trial date.”
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Seven days later, on August 23, 2017, Mackovski posted
jury fees. On August 25, 2017 Mackovski filed a motion for
relief from waiver of jury trial, which he called a “motion
for jury trial.” He argued there was “no known prejudice”
to Viewcrest if the court granted the motion. Viewcrest
opposed the motion by filing a declaration by its attorney,
unaccompanied by a memorandum of points and authorities,
stating Mackovski waived his right to a jury trial when he
“failed to post jury fees within the time set by the court *8


at the case management conference held July 10, 2017.” 5


Counsel also stated neither side objected at the August 16,
2017 hearing on Viewcrest's ex parte application to continue
the trial when the court ruled that the case would proceed as
a court trial.


On October 5, 2017 the trial court denied Mackovski's motion
for relief from the jury trial waiver. The court's minute
order stated: “[Mackovski's] motion for a jury trial is denied,
[Mackovski] not having timely filed jury fees and having
previously stipulated to a court trial.” Mackovski did not seek
extraordinary writ review of the denial of the motion for jury
trial.


E. The Trial Court Rules for Viewcrest and Sanctions
Mackovski, Mackovska, and Albert


The parties appeared on November 9, 2017, and the court
transferred the case to a different department (Judge Alarcon)
for trial. The trial commenced later that day and concluded
after six days of testimony. On December 11, 2017 the court
issued a nine-page proposed statement of decision. The court
credited the testimony of Michael Tessler, Irwin Tessler, and
Tesauro and discredited the testimony of Mackovski and
Mackovska. The court stated: “Through the course of the trial,
it became **806  apparent that the two conspired to attempt
to force, without any legal justification, Viewcrest to pay them
money to gain possession of the Property.” The court ruled
in favor of the defendants and against Mackovski on all his
causes of action.


On January 4, 2018 Viewcrest filed a motion for sanctions
under section 128.5 against Mackovska, Mackovski, and
Albert. The proof of service stated counsel for Viewcrest
served the motion the previous day. Viewcrest argued the trial
“made clear to the court what [the defendants] have known all
along—this case was an attempted shakedown perpetrated by
a cadre of grifters with no compunction about how and from
whom they try [to] take money. Of course, the damage they
wrought would not have been possible without the assistance


of an attorney, who, fully aware of all of the facts and
circumstances, lent her skill and knowledge to their effort,
extending the proceeding through a lengthy trial.” Viewcrest
sought $70,540.95 in attorneys' fees and costs. Neither the
motion, memorandum of points and authorities, nor the
declaration of counsel for Viewcrest made any mention of the
safe harbor period in section 128.5 or of the untimely service
of the motion. In opposition to the motion for sanctions,
Albert, on behalf of herself and her two clients, argued that
Viewcrest had given insufficient notice of the motion (less
than 16 court days plus five days for mailing) and that
there was no evidence the case was prosecuted in bad faith,
frivolous, or a delay tactic.


*9  On January 23, 2018 the court overruled Mackovski's
objections to the proposed statement of decision. The court
adopted the proposed statement of decision as the court's final
statement of decision.


On January 29, 2018 the trial court granted Viewcrest's
motion for sanctions under section 128.5 and awarded
Viewcrest $70,540.95. The court found that Mackovski,
Mackovska, and Albert “all continued to prosecute this
action frivolously through trial, with both subjective, and
objective, bad faith intent, for the reasons set forth in the
opposing declaration and exhibits, and based upon the Court's
observations during trial.” The court also found that “notice
was proper” and that a “ ‘party filing a sanctions motion
under [section] 128.5 does not have to comply with the 21-day
“safe-harbor” waiting period applicable to [section] 128.7.’ ”


The trial court entered judgment on February 9, 2018.
Mackovski, Mackovska, and Albert timely appealed from the
judgment and the order imposing sanctions.


DISCUSSION


A. The Trial Court Abused Its Discretion in Denying
Mackovski's Motion for Relief from the Jury Trial Waiver


[1]  [2] Article I, section 16 of the California Constitution
provides: “Trial by jury is an inviolate right and shall be
secured to all .... In a civil cause a jury may be waived by
the consent of the parties expressed as prescribed by statute.”
“ ‘The jury as a fact-finding body occupies so firm and
important a place in our system of jurisprudence that any
interference with its function in this respect must be examined


with the utmost care.’ ” ( Monster, LLC v. Superior Court
(2017) 12 Cal.App.5th 1214, 1225, 219 Cal.Rptr.3d 814; see
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Brown v. Mortensen (2019) 30 Cal.App.5th 931, 940, 242
Cal.Rptr.3d 67 [“ ‘The constitutional right of trial by jury is


not to be narrowly construed.’ ”]; Hodge v. Superior Court
(2006) 145 Cal.App.4th 278, 283, 51 Cal.Rptr.3d 519 [“A
jury trial is an important constitutional right that should be ‘
“zealously guarded by the courts.” ’ ”].) “ ‘The denial of a
trial by jury **807  to one constitutionally entitled thereto
constitutes a miscarriage of justice and requires a reversal of


the judgment.’ ” ( People v. One 1941 Chevrolet Coupe
(1951) 37 Cal.2d 283, 300, 231 P.2d 832.)


[3]  [4] A party in a civil case may waive the right to a
jury trial under section 631 in several ways, including by
failing to deposit jury fees “on or before the date scheduled
for the initial case management conference in the action.” (§
631, subds. (c), (f)(5).) Even when a civil litigant waives
his or her right to a jury trial, however, the trial court has
discretion to “allow *10  a trial by jury.” (§ 631, subd.


(g); see Tesoro del Valle Master Homeowners Assn. v.
Griffin (2011) 200 Cal.App.4th 619, 638, 133 Cal.Rptr.3d


167 ( Tesoro); Johnson-Stovall v. Superior Court (1993)


17 Cal.App.4th 808, 810, 21 Cal.Rptr.2d 494 ( Johnson-


Stovall); Massie v. AAR Western Skyways, Inc. (1992)


4 Cal.App.4th 405, 410, 5 Cal.Rptr.2d 654 ( Massie).)
The trial court should grant a motion for relief of a jury
waiver “unless, and except, where granting such a motion


would work serious hardship to the objecting party.” ( Boal
v. Price Waterhouse & Co. (1985) 165 Cal.App.3d 806,


809, 212 Cal.Rptr. 42 ( Boal); see Gann v. Williams
Brothers Realty, Inc. (1991) 231 Cal.App.3d 1698, 1703,


283 Cal.Rptr. 128 ( Gann).) When there is doubt about
whether to grant relief from a jury trial waiver, the court
must resolve that doubt in favor of the party seeking a jury


trial. (See Grafton Partners v. Superior Court (2005) 36
Cal.4th 944, 958, 32 Cal.Rptr.3d 5, 116 P.3d 479 [“because
our state Constitution identifies the right to jury trial as
‘inviolate’ [citation], any ambiguity or doubt concerning the
waiver provisions of section 631 must be ‘resolved in favor


of according to a litigant a jury trial’ ”]; Tesoro, at p.


638, 133 Cal.Rptr.3d 167 [same]; Rodriguez v. Superior
Court (2009) 176 Cal.App.4th 1461, 1470, 98 Cal.Rptr.3d
728 [courts “are to resolve doubts in interpreting the waiver
provisions of such a statute [allowing a waiver] in favor of a
party's right to a jury trial”].)


[5]  [6]  [7]  [8] In a motion for relief from waiver of a
jury trial, the crucial question is whether the party opposing
relief will suffer any prejudice if the court grants relief.


( Tesoro, supra, 200 Cal.App.4th at p. 638, 133 Cal.Rptr.3d


167; see Johnson-Stovall, supra, 17 Cal.App.4th at p.
810, 21 Cal.Rptr.2d 494 [“it is well established in cases
involving failure to make a request or post fees that there must


be prejudice to the party opposing jury trial”]; Wharton
v. Superior Court (1991) 231 Cal.App.3d 100, 104, 282
Cal.Rptr. 349 [“Where the right to jury is threatened, the
crucial focus is whether any prejudice will be suffered by
any party or the court if a motion for relief from waiver
is granted.”].) “ ‘The prejudice which must be shown from
granting relief from the waiver is prejudice from the granting


of relief and not prejudice from the jury trial.’ ” ( Massie,
supra, 4 Cal.App.4th at p. 411, 5 Cal.Rptr.2d 654.) “The
mere fact that trial will be by jury is not prejudice per


se.” ( Johnson-Stovall, at p. 811, 21 Cal.Rptr.2d 494.)
Denying relief where the party opposing the motion for
relief has not shown prejudice is an abuse of discretion.


( Tesoro, at p. 639, 133 Cal.Rptr.3d 167; Johnson-


Stovall, at pp. 811-812, 21 Cal.Rptr.2d 494; Massie, at p.
412, 5 Cal.Rptr.2d 654.)


[9] In opposition to Mackovski's motion for relief from
jury trial waiver, Viewcrest submitted the declaration of its
attorney of record, who described as follows the prejudice
Viewcrest would suffer if the court granted Mackovski's
motion: “Defendants have proceeded as if this case it [sic]
to be tried to the court. Significant additional expense will
be incurred of [sic] the case if [sic] tried instead to a jury.
Defendants will be prejudiced if they are forced **808  to
bear this additional expense where (a) Plaintiff has already
waived the right to a jury, (b) where the amount in dispute
is less than $50,000 ... and (c) *11  there is no contract
providing for the recovery of attorneys fees to the prevailing
party.” None of these reasons shows prejudice.


As discussed, prejudice from having to try the case to a jury
is not prejudice for purposes of a motion for relief from a


jury trial waiver. ( Johnson-Stovall, supra, 17 Cal.App.4th


at pp. 810-811, 21 Cal.Rptr.2d 494; Massie, supra, 4
Cal.App.4th at p. 411, 5 Cal.Rptr.2d 654.) Thus, counsel's
assertion that a jury trial would impose “significant additional
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expense” does not support the trial court's denial of the
motion.


Moreover, counsel's statement that Viewcrest had proceeded
as if the parties were going to try the case to the court was
not only unsupported by any specifics, it was demonstrably
false. As stated, Viewcrest asked for a jury trial, and on July
10, 2017 the court set the case for a jury trial on August 21,
2017. The court did not “re-set” the case for a court trial until
August 16, 2017, at which time the court continued the trial to
November 9, 2017, giving Viewcrest plenty of time to prepare
for a jury trial. Given the chronology, the only time Viewcrest
could have proceeded as if there was going to be a court trial
was the nine-day period from August 16, 2017, when the court
“re-set” the trial from a jury trial to a court trial, to August
25, 2017, when Mackovski filed his motion for relief from
waiver of jury trial. It is hard to see how, from those nine days,


Viewcrest could have suffered “serious hardship” ( Boal,
supra, 165 Cal.App.3d at p. 809, 212 Cal.Rptr. 42) or any
prejudice that would justify denying Mackovski's motion
for relief. And it is equally unlikely Viewcrest could have
suffered any other (unarticulated) prejudice because the court
had already continued the trial to November 9, 2017, giving
Viewcrest over two months to prepare for a jury trial. (See


Johnson-Stovall, supra, 17 Cal.App.4th at pp. 811-812,
21 Cal.Rptr.2d 494 [granting relief from a jury waiver six
days before trial did not prejudice the opposing party because
there was still sufficient time to prepare jury instructions, file


motions in limine, and exchange trial exhibits]; cf. Gann,
supra, 231 Cal.App.3d at pp. 1704-1705, 283 Cal.Rptr. 128
[trial court did not abuse its discretion in denying a motion
for relief from a jury waiver where “to grant relief within
five days of trial would work a hardship in [the parties'] trial


preparation”].) 6


Given the procedural status of the case, the evidence of
prejudice in counsel for Viewcrest's declaration fell far short.
The first specific item of prejudice in the declaration, that
Mackovski had already waived his right to a *12  jury trial,
was not prejudice at all. It was simply a procedural fact that
required Mackovski to file a motion for relief from the jury
trial waiver in the first place. It was not a fact the court
could use to find Viewcrest would suffer prejudice if the court
granted relief.


[10] The second item of prejudice, that the amount in
controversy was less than $50,000, was similarly irrelevant.
Viewcrest does not argue otherwise, nor cite any evidence in


the record of how the amount **809  of Mackovski's claim
created any prejudice. Viewcrest also cites no authority for
the proposition that having to try a case to a jury is more
prejudicial when the plaintiff seeks less than $50,000 or that
the right to a jury trial is any less in civil cases involving
less than $50,000, or even in limited civil cases involving
less than $25,000. The classification of a civil case does not
affect the parties' right to a jury trial. Indeed, even where the
mandatory expedited jury trial provisions of section 630.20
and California Rules of Court, rule 3.1545 apply in a limited
civil case, the parties still have the right to a jury trial (albeit by
a “reduced jury panel”). (§ 630.21, subd. (a); see §§ 630.23,
subd. (b) [“The jury shall be composed of eight jurors and
one alternate, unless the parties have agreed to fewer jurors.”],
630.26, subd. (a) [“A vote of six of the eight jurors is required
for a verdict, unless the parties stipulate otherwise.”].)


The third ground of claimed prejudice, the absence of an
attorneys' fees provision, was also not evidence of prejudice.
Counsel for Viewcrest presumably was suggesting his clients
would be prejudiced because they expected to prevail, but
would be unable to recover their attorneys' fees. To the
extent that is prejudice, it arises from the American rule
requiring litigants, in the absence of an applicable statutory
or contractual provision, to bear their attorneys' fees. (See


Mountain Air Enterprises, LLC v. Sundowner Towers, LLC
(2017) 3 Cal.5th 744, 751, 220 Cal.Rptr.3d 650, 398 P.3d 556
[“Under the American rule, each party to a lawsuit ordinarily
pays its own attorney fees.”].) It is not prejudice from granting
relief from a jury trial waiver.


Viewcrest did not come close to making the requisite showing


of prejudice. (See Boal, supra, 165 Cal.App.3d at p. 810,
212 Cal.Rptr. 42 [“In short, the claim of prejudice borders
on being frivolous and cannot support the denial of the
motion.”].) The trial court abused its discretion in denying
Mackovski's motion for relief from the jury trial waiver. (See


Tesoro, supra, 200 Cal.App.4th at p. 639, 133 Cal.Rptr.3d
167 [“ ‘The court abuses its discretion in denying relief where
there has been no prejudice to the other party or to the court
from an inadvertent waiver.’ ”].)


B. Mackovski Does Not Have To Show Actual Prejudice
[11] Mackovski's failure to file a petition for writ of mandate


after the trial court denied his motion for relief from jury
trial waiver does not preclude *13  review of that order
on appeal from the judgment. Although “review by way of
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extraordinary writ is ‘normally ... the better practice,’ ” the
“denial of a jury trial is ‘reviewable on appeal from the


judgment.’ ” ( Monster, LLC v. Superior Court, supra, 12


Cal.App.5th at p. 1224; see Van de Kamp v. Bank of
America (1988) 204 Cal.App.3d 819, 862, 251 Cal.Rptr. 530
[“While the better practice is to seek review of such a ruling
by writ, saving the time and expense of a court trial if a jury
trial improperly was denied, the ruling may be reviewed on
appeal from the judgment.”].)


[12]  [13] Viewcrest argues that, because Mackovski
challenged the denial of relief from the waiver of a jury
trial after judgment instead of seeking a writ of mandate,
Mackovski must show actual prejudice to prevail on his
appeal. As in cases considered on a petition for writ of
mandate, however, appellants need not show actual prejudice
resulting from a trial by the court rather than a jury. (See


Byram v. Superior Court (1977) 74 Cal.App.3d 648, 654,


141 Cal.Rptr. 604 ( Byram) [petitioner for writ of mandate
need not show actual prejudice caused by improper denial
of jury trial after waiver].) Instead, “improper **810  denial


of jury trial is per se prejudicial.” ( Boal, supra, 165


Cal.App.3d at p. 810, 212 Cal.Rptr. 42; see Simmons v.
Prudential Ins. Co. (1981) 123 Cal.App.3d 833, 838-839, 177


Cal.Rptr. 37 ( Simmons) [“ ‘The denial of a jury trial after
waiver where no prejudice is shown to the other party or to


the court is prejudicial.’ ”]; Bishop v. Anderson (1980) 101


Cal.App.3d 821, 825, 161 Cal.Rptr. 884 ( Bishop) [same].)


Viewcrest cites a different line of cases, including Gann,


supra, 231 Cal.App.3d 1698, 283 Cal.Rptr. 128, McIntosh
v. Bowman (1984) 151 Cal.App.3d 357, 198 Cal.Rptr. 533


( McIntosh), and Byram, supra, 74 Cal.App.3d at p.
654, 141 Cal.Rptr. 604, to argue Mackovski must show actual


prejudice. 7  The court in Gann summarized the law from
this line of cases as follows: “Some courts have held that a
party should not be able to obtain a reversal on [the ground the
trial court abused its discretion in denying relief from a jury
trial waiver] after judgment without a showing of prejudice


occurring in the trial. [Citation to McIntosh.] Although it is
difficult to envision precisely how one shows prejudice from
denial of a jury trial aside from that inherent in deprivation
of a constitutional right, the seldom articulated reason for


allowing the trial court's determination to stand is that a party
should not be able to play ‘Heads I win. Tails you lose’
by waiting until after judgment to seek review of the denial


of relief *14  from jury waiver. [Citation to McIntosh.]
Thus courts have held that prejudice will not be presumed
from the fact that the trial was to the court rather than to the


jury. [Citations to McIntosh and Byram.] Rather, it is
presumed that the party had the benefit of a fair and impartial


trial.” ( Gann, at p. 1704, 283 Cal.Rptr. 128.)


Neither Gann nor McIntosh nor Byram supports
the proposition that an appellant must show actual prejudice
following the improper denial of relief from a jury waiver.


First, Byram was an original proceeding on a petition


for writ of mandate, not an appeal. ( Byram, supra, 74
Cal.App.3d at p. 650, 141 Cal.Rptr. 604.) And neither


Gann nor McIntosh concluded the trial courts in those
cases abused their discretion in denying relief from a jury


trial waiver. ( Gann, supra, 231 Cal.App.3d at p. 1704,


283 Cal.Rptr. 128; McIntosh, supra, 151 Cal.App.3d at p.
363, 198 Cal.Rptr. 533.) Thus, at best, the pronouncements by
these courts on the standard applied to an appeal challenging a
trial court's denial of relief from waiver of a jury trial are dicta.


(See, e.g., Gann, at pp. 1704-1705, 283 Cal.Rptr. 128
[“even without requiring appellants to demonstrate prejudice
from the court's denial of their motion” for relief from the jury
waiver, the trial court did not abuse its discretion on the merits
of the motion].)


And they are not even persuasive dicta. Gann,


McIntosh, and Byram are based on two presumptions


that a “chain of case law” ( Byram, supra, 74 Cal.App.3d at
p. 652, 141 Cal.Rptr. 604) dating back to 1931 has misapplied


and adopted. (See ibid. [lamenting the adoption of an
inappropriate standard of review of a trial court's denial
of a jury trial based on appellate decisions employing


overbroad language].) First, **811  Gann, McIntosh,


and Byram all repeat the questionable statement that courts
cannot presume prejudice from denial of the right to a jury
trial because we assume a party had the benefit of a fair and


impartial court trial. (See Gann, supra, 231 Cal.App.3d


at p. 1704, 283 Cal.Rptr. 128; McIntosh, supra, 151
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Cal.App.3d at p. 363, 198 Cal.Rptr. 533; Byram, at p.
653, 141 Cal.Rptr. 604.) This assumption, however, arises
from cases that were tried to a jury instead of the court
after the plaintiffs had waived their right to a jury trial. (See


Gann, at p. 1704, 283 Cal.Rptr. 128 [citing Byram


and McIntosh]; Byram, at p. 653, 141 Cal.Rptr. 604;


Oakes v. McCarthy Co. (1968) 267 Cal.App.2d 231, 265,


73 Cal.Rptr. 127; McIntosh, at p. 363, 198 Cal.Rptr. 533,


citing Glogau v. Hagan (1951) 107 Cal.App.2d 313, 237


P.2d 329, which cited Harmon v. Hopkins (1931) 116
Cal.App. 184, 2 P.2d 540, which in turn cited Doll v. Anderson


(1865) 27 Cal. 248.) 8  These cases, which involved claimed
error in having a jury trial rather than a court trial, required
a showing of *15  prejudice. In contrast, “ ‘[d]enial of
the right to a jury trial is reversible error per se, and no
showing of prejudice is required of a party who lost at trial.’


” ( Rincon EV Realty LLC v. CP III Rincon Towers, Inc.


(2017) 8 Cal.App.5th 1, 18, 213 Cal.Rptr.3d 410 ( Rincon);


see Valley Crest Landscape Development, Inc. v. Mission
Pools of Escondido, Inc. (2015) 238 Cal.App.4th 468, 493,


189 Cal.Rptr.3d 259 [same]; Van de Kamp v. Bank of
America, supra, 204 Cal.App.3d at p. 862, 251 Cal.Rptr. 530
[“Denial of the right to trial by jury is an act in excess of the
court's jurisdiction and is reversible error per se.”].)


Second, Gann, McIntosh, and Byram all presume
that, if courts do not require a showing of actual prejudice,
parties will play “ ‘Heads I win, Tails you lose’ ” and wait
until after judgment to challenge a trial court's denial of relief


from a jury waiver. (See Gann, supra, 231 Cal.App.3d


at p. 1704, 283 Cal.Rptr. 128 [citing McIntosh]; see


McIntosh, supra, 151 Cal.App.3d at p. 363, 198 Cal.Rptr.


533 [citing Byram]; Byram, supra, 74 Cal.App.3d at p.


653, 141 Cal.Rptr. 604.) Byram quoted this coin-tossing


language from Tyler v. Norton (1973) 34 Cal.App.3d 717,
110 Cal.Rptr. 307, where the trial court held a court trial after
a different judge denied the defendants' motion for a jury
trial and instructed them to renew the motion in the “trial


department,” which the defendants failed to do. ( Id., at pp.


721-722, 110 Cal.Rptr. 307.) The court in Tyler held the
defendants could not argue “any error in the assignment of the


case” after proceeding, without objection, to try the case for


two days to the court. ( Id. at p. 722, 110 Cal.Rptr. 307.)


[14] Where, as here, the party makes a timely request for
relief from a jury trial waiver and neither the other party
nor the court would suffer prejudice as a result of that


request, the concerns expressed by the court in Tyler
do not exist. The Supreme Court has made clear that such
improper gamesmanship arises when a party loses a case after
proceeding with a court trial without objecting to the absence
of a jury and then complains the case was erroneously tried


to the court. (See  **812  Taylor v. Union Pac. R.R. Corp.
(1976) 16 Cal.3d 893, 900-901, 130 Cal.Rptr. 23, 549 P.2d


855 [citing Tyler and stating “it is well established that ‘...
a party cannot without objection try his case before a court
without a jury, lose it and then complain that it was not tried


by jury’ ”]; see also Conservatorship of Joseph W. (2011)
199 Cal.App.4th 953, 967-968, 131 Cal.Rptr.3d 896.) That
did not happen here. Mackovski (and, when the court initially
set the case for trial, Viewcrest) wanted a jury trial, thought he
had one (as did Viewcrest), and only lost it because Viewcrest
filed an ex parte application to continue the trial and the court,
in granting the ex parte application, “re-set” the case for a
court trial. There is no suggestion in the record Mackovski
was playing games with his right to a jury trial, and Viewcrest
does not argue he was. Indeed, Mackovski and Viewcrest did
not even know who their trial judge was going to be until the
morning of the first *16  day of trial, when Judge Meiers
transferred the case to Judge Alarcon for trial. At that point
there was no time to file a petition for writ of mandate.


Concluding that the erroneous denial of the right to a jury
trial in this case is reversible per se comports with both the


inviolate nature of the right to a jury trial (see Shaw v.
Superior Court (2017) 2 Cal.5th 983, 994, 216 Cal.Rptr.3d


643, 393 P.3d 98; Grafton Partners v. Superior Court,
supra, 36 Cal.4th at p. 958, 32 Cal.Rptr.3d 5, 116 P.3d 479)
and the revocability of jury trial waivers under section 631


(see Byram, supra, 74 Cal.App.3d at pp. 650-651, 141
Cal.Rptr. 604 [“[t]he purpose of section 631 is to provide a
means whereby the parties may waive a jury but not to impose


conditions constituting an irrevocable waiver”]; Cowlin v.
Pringle (1941) 46 Cal.App.2d 472, 476, 116 P.2d 109; Duran
v. Pickwick Stages System (1934) 140 Cal.App. 103, 109,
35 P.2d 148). The construct created (in dicta) by cases like
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Gann, McIntosh, and Byram to distinguish between
the erroneous denial of a jury trial “in the first instance,”
before there has been any waiver, and the erroneous denial
of a jury trial in the “second instance,” after an unsuccessful
motion for relief from a jury trial waiver, undermines these


principles. (See Rincon, supra, 8 Cal.App.5th at p. 18, 213
Cal.Rptr.3d 410 [describing a supposed “ ‘split of authority’
” in the two situations].) Indeed, the consequence is the
same in either instance: The court has wrongfully denied
a party its constitutional right to a jury trial. And in either
situation, the aggrieved party has the same choice: challenge
the constitutional violation (however it occurred) by writ of
mandate or by appeal. Where the aggrieved party has not
attempted to game the system by failing to object to a trial
by the court, there is no reason to apply a stricter standard on
appeal.


Moreover, as stated, courts have recognized how difficult,
if not impossible, it is to show prejudice from the denial of


the constitutional right to a jury trial. ( Gann, supra, 231


Cal.App.3d at p. 1704, 283 Cal.Rptr. 128; see Beasley
v. Wells Fargo Bank (1991) 235 Cal.App.3d 1383, 1398,
1 Cal.Rptr.2d 446 [the “task of proving actual prejudice
on appeal” is “daunting (perhaps impossible)”].) Thus,
requiring an appellant challenging an order denying a
motion for relief from a jury trial waiver to show actual
prejudice would essentially leave discretionary mandate
review as the only practical remedy, hardly adequate
protection for a constitutional right that is such “ ‘a basic
and fundamental part of our system of jurisprudence [it]
should be zealously guarded.’ ” (Stofer v. Shapell Industries,
Inc. (2015) 233 Cal.App.4th 176, 189, 182 Cal.Rptr.3d 478;
see Villano v. Waterman Convalescent Hospital, Inc. (2010)
181 Cal.App.4th 1189, 1205, 105 Cal.Rptr.3d 276 [“If [the
appellant] had **813  sought review by writ, she would not
have been required to show a miscarriage of justice; however,
we would have had the option of denying the writ and waiting


to see whether she prevailed at trial.”]; see also People
v. Miller (N.Y. Sup. Ct. 1990) 149 Misc.2d 554, 561, 566
N.Y.S.2d 429 [“The historic background of constitutional
provisions establishing the jury mode of *17  trial would
appear to secure to the citizen who, upon reflection and in due
course, seeks in good faith and without prejudice to retrieve it
after waiver. And where there is no objective basis to justify
denial of such a petition, the discretionary withholding of
the right can only equate with its abridgement.”].) When
addressing “a right so fundamental as to be characterized by


our Constitution as one which should ‘remain inviolate,’ the
court should only deny the privilege thus accorded’ ” where
“some adverse consequence will flow’ ” from a party's change


of heart. ( People v. Osmon (1961) 195 Cal.App.2d 151,
154, 15 Cal.Rptr. 263].)


Finally, more recent cases have expressed concern about the


dicta in cases like Gann, McIntosh, and Byram and
have affirmed that a party appealing from an order denying
a jury trial need not show prejudice. (See, e.g., Brown v.
Mortensen, supra, 30 Cal.App.5th at p. 938, 242 Cal.Rptr.3d
67 [“Unwarranted denial of the right to a jury trial is in excess
of the trial court's jurisdiction and constitutes reversible error


per se.”]; Rincon, supra, 8 Cal.App.5th at p. 18, 213
Cal.Rptr.3d 410 [“when a trial court erroneously deprives
a party of a jury trial on a cause of action the party was
entitled to submit to a jury, reversal of the judgment on


that cause of action is required”]; Valley Crest Landscape
Development, Inc. v. Mission Pools of Escondido, Inc., supra,
238 Cal.App.4th at p. 493, 189 Cal.Rptr.3d 259.) We therefore


follow the line of authority created by Boal, Simmons,


and Bishop and conclude Mackovski does not have to
show prejudice.


C. The Trial Court's Order Imposing Sanctions Must Be
Vacated


As stated, before the trial court issued its final statement
of decision, Viewcrest filed a motion under section
128.5 seeking monetary sanctions against Mackovski,
Mackovska, and Albert. The court granted the motion and
awarded Viewcrest $70,540.95 in sanctions. The trial court's
order imposing sanctions under section 128.5 was based
“primarily” on the court's finding, “after conducting the court
trial,” that the action was frivolous and that the plaintiffs
and their attorney prosecuted it in bad faith. Because the
court should not have conducted the trial it did, its findings
must be vacated and cannot be the basis of a sanctions order
under section 128.5. Therefore, the order imposing sanctions


is vacated. 9


*18  DISPOSITION


The judgment is reversed. The order awarding sanctions is
vacated. Albert's request for sanctions is denied. The parties
are to bear their costs on appeal.
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Perluss, P. J., and Zelon, J., concurred.


All Citations


40 Cal.App.5th 1, 252 Cal.Rptr.3d 800, 19 Cal. Daily Op.
Serv. 9394, 2019 Daily Journal D.A.R. 9072


Footnotes


1 On June 14, 2017 the court scheduled a case management conference for July 7, 2017. On June 15, 2017
Viewcrest filed its demurrer and set the hearing for July 10, 2017. We augment the record to include the June
14, 2017 notice of case management conference. (See Cal. Rules of Court, rule 8.155(a)(1)(A).) It appears
that at some point the court combined the case management conference and the hearing on the demurrer
for the same day, July 10, 2017.


2 Both Mackovski and Viewcrest requested a jury trial in their case management statements. We augment the
record to include these statements.


3 Statutory references are to the Code of Civil Procedure.


4 We augment the record to include Viewcrest's ex parte application to continue the trial and Mackovski's
opposition, both filed August 16, 2017.


5 We augment the record to include Viewcrest's opposition to Mackovski's motion for a jury trial, filed September
22, 2017.


6 Viewcrest asserts that, when the court granted Viewcrest's ex parte application on August 16, 2017 to
continue the trial, Mackovski stipulated to a court trial. There is no record, however, of any such stipulation,
and Mackovski filed his motion for relief from the jury trial waiver nine days after the hearing on the ex parte
application, which suggests he did not stipulate. And even if Mackovski did stipulate to a court trial at the
(unreported) hearing on Viewcrest's ex parte application, he immediately withdrew his stipulation and took
appropriate steps to restore the jury trial the court had initially ordered.


7 Viewcrest also cites Winston v. Superior Court (1987) 196 Cal.App.3d 600, 242 Cal.Rptr. 113, which, like


Byram, granted a petition for writ of mandate after the trial court improperly denied the petitioner relief


from a jury trial waiver. Following Byram, the court in Winston held, “When a trial court has abused
its discretion in denying relief from a waiver of jury trial, a writ of mandate prior to the trial is the proper


remedy.” ( Winston, at p. 603, 242 Cal.Rptr. 113.) The court in Winston did not address the standard
in an appeal or the circumstances in which a party challenging a trial court's denial of relief from a jury trial
waiver must show actual prejudice from that ruling.


8 Thus, the sources of the assumption repeated in Gann, McIntosh, and Byram that prejudice by a


court trial cannot be presumed are Oakes v. McCarthy Co. and Doll v. Anderson. The court in Oakes


stated: “There is no presumption that prejudice results merely because the case is tried to a jury.” ( Oakes,
supra, 267 Cal.App.2d at p. 265, 73 Cal.Rptr. 127.) The court in Doll similarly stated: “[I]t would not be
presumed that any injury had accrued to the plaintiff in consequence of the issues of fact being tried by a
jury instead of the court.” (Doll, supra, 27 Cal. at p. 251.)
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9 We do not reach the arguments by Mackovski and Albert that Viewcrest did not comply with the procedural
requirements of section 128.5. As for the sanctions order against Mackovska, Viewcrest is not entitled to
sanctions against her under section 128.5 because Viewcrest did not comply with the safe harbor provision
before the court sustained Viewcrest's demurrer to Mackovska's causes of action without leave to amend.
(See In re Marriage of Sahafzadeh-Taeb and Taeb (2019) 39 Cal.App.5th 124, 128, fn. 2, 251 Cal.Rptr.3d


610, 612, fn. 2; Nutrition Distribution, LLC v. Southern SARMs, Inc. (2018) 20 Cal.App.5th 117, 124-125,
228 Cal.Rptr.3d 737.)
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66 Cal.App.3d 473
Court of Appeal, First District, Division 4, California.


Marlene A. MARCH, as Administratrix of the


Estate of Don D. March, Plaintiff and Appellant,


v.


John A. PETTIS, Jr., et al., Defendants and Respondents.


Civ. 38061.
|


Jan. 5, 1977.
|


Rehearing Denied Jan. 27, 1977.
|


Hearing Denied March 3, 1977.


Synopsis
Administratrix of decedent's estate brought action seeking
a partnership accounting and damages for professional
malpractice of lawyers and accountants. The Superior Court,
Alameda County, Lyle E. Cook, J., rendered judgment for the
defendants and administratrix appealed. The Court of Appeal
held that where the administratrix expressly answered ‘no’ in
her at-issue memorandum to the question whether a jury was
demanded, she had expressly waived her right to jury trial;
that she was not entitled to be relieved of that waiver as a
matter of right because another party who had demanded a
jury trial subsequently waived it; and that the trial court did
not abuse its discretion in denying her relief from her previous
waiver.


Affirmed.


Procedural Posture(s): On Appeal.


West Headnotes (7)


[1] Jury Constitutional and Statutory
Provisions


Trial by jury must be afforded unless party
waives right as prescribed by statute. West's
Ann.Const. art. 1, § 16; West's Ann.Code
Civ.Proc. § 631.


1 Cases that cite this headnote


[2] Jury Necessity for Demand


Failure to request jury in memorandum to set
cause for trial does not of itself constitute waiver.
West's Ann.Code Civ.Proc. § 631.


[3] Jury Form and Sufficiency of Waiver


Where plaintiff expressly answered “no” in her
at-issue memorandum to question whether jury
was demanded, response was express waiver of
right to jury trial. West's Ann.Code Civ.Proc. §
631, subd. 2.


[4] Jury Operation and Effect of Waiver


Where party had already waived jury trial by
express consent, party was not entitled to relief
from that waiver as matter of right when another
party who had demanded jury subsequently
waived it, but whether to grant relief was subject
to discretion of court. West's Ann.Code Civ.Proc.
§ 631, subds. 2, 4, 8.


4 Cases that cite this headnote


[5] Jury Operation and Effect of Waiver


In determining whether party who has expressly
waived jury trial should be allowed relief
from that waiver when another party who has
demanded jury subsequently waives it, court
is entitled to consider many factors, including
possibility of delay in rescheduling trial for jury,
lack of funds, timeliness of request and prejudice
to all litigants. West's Ann.Code Civ.Proc. § 631.


17 Cases that cite this headnote


[6] Jury Operation and Effect of Waiver


Trial court acts properly in denying relief from
express waiver of jury trial and does not abuse
its discretion where any reasonable factors
supporting denial can be found. West's Ann.Code
Civ.Proc. § 631.


10 Cases that cite this headnote


[7] Jury Operation and Effect of Waiver
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Trial court did not abuse its discretion in denying
plaintiff relief from express waiver of jury trial
when another party who had demanded jury
subsequently waived it, where three other parties
neither desired nor requested jury, even though
no problem of delay was presented, as plaintiff
immediately offered to tender jury fees when
parties who had demanded jury announced their
waiver. West's Ann.Code Civ.Proc. § 631.


13 Cases that cite this headnote


Attorneys and Law Firms


*475  **4  Kornfield & Koller by Irving J. Kornfield,
Oakland, for plaintiff and appellant.


Robert T. Cresswell, Professional Corp. by Gerald L.
McEnhill, Oakland, for defendants and respondents Pettis et
al.


Ronald A. Wagner, Peter W. Davis, Crosby, Heafey, Roach
& May, Professional Corp., Oakland, for defendants and
respondents Ortner et al.


Opinion


*476  THE COURT: *


Marlene A. March, as administratrix of the estate of Don D.
March, appeals from a judgment adverse to her in an action
in which she sought from several defendants a partnership
accounting and damages for professional malpractice of
lawyers and accountants. The sole question is whether the
court erred in rejecting a demand by appellant for trial by jury.


Trial by jury had been requested only by the attorney
defendants. Later, when the matter was assigned out to trial,
the attorney defendants waived a jury. Appellant immediately
demanded a jury and offered to tender jury fees. That demand
was rejected and the action proceeded to trial without a
jury. The court rendered judgment in favor of defendants.
Subsequent to the entry of judgment, the case was partially
settled, leaving the attorneys and accountants as defendants
for alleged malpractice. The present appeal followed.
[1]  [2]  [3]  Appellant first contends that the denial of a jury


trial was improper under **5  California Constitution, article
I, section 16. The Constitution provides: ‘Trial by jury is an
inviolate right and shall be secured to all . . . In a civil cause a


jury may be waived by the consent of the parties expressed as
prescribed by statute.’ Thus, a trial by jury must be afforded
unless a party waives the right as prescribed in Code of
Civil Procedure section 631. Code of Civil Procedure section
631 states that a jury may be waived in a number of ways:
(a) Failure to appear at the trial (Code Civ.Proc., s 631(1);
(b) Express consent (Code Cov.Proc., s 631(2), (3); (c)
Noncompliance with requirements (Code Civ.Proc., s 631(4
—8). (See 4 Witkin, California Procedure (2d ed. 1971) Trial,
s 85, p. 2918.) Appellant contends that she did not waive a
jury trial by indicating in her ‘at issue memorandum’ that she
did not request a jury. Appellant correctly notes that a failure


to request a jury in a memorandum to set cause for trial 1


‘does not of itself constitute a waiver.’ ( Decastro v. Rowe
(1963) 223 Cal.App.2d 547, 552—553, 36 Cal.Rptr. 53, 56.)
‘The right to a jury trial may not be waived by implication, but
only affirmatively and in the manner designated by section
631 of the Code of Civil Procedure.’ ( *477  Turlock Golf
& Country Club v. Superior Court (1966) 240 Cal.App.2d
693, 699, 50 Cal.Rptr. 70, 74.) However, appellant expressly
answered ‘no,’ in her at-issue memorandum, to the question
whether a jury was demanded. This response was an express
waiver of the right to a jury trial under Code of Civil
Procedure section 631(2), which provides that a party may
waive a jury by written consent filed with the clerk or judge.
(See Hayden v. Friedman (1961) 190 Cal.App.2d 409, 12
Cal.Rptr. 17.)


[4]  Appellant next contends that she was nevertheless
entitled to demand a jury trial under the provisions of Code
of Civil Procedure section 631(4). It is important to note that
Code of Civil Procedure section 631, the jury waiver section,
also sets forth the procedure for demand of a jury trial and
for deposit of jury fees. (See 4 Witkin, Cal. Procedure (2d ed.
1971) Trial, s 80, p. 2914.) Appellant argues that Code of Civil


Procedure section 631(4) 2  allows a party who has previously
waived, to ‘pick-up’ the jury. Particular reliance is placed on


a saving clause which was added to subdivision 4 in 1941. 3


Under this proviso, a waiver through failure to demand a
jury at trial setting, can be withdrawn if a previous jury
demand by an adverse party is subsequently  **6  waived.
(See 15 So.Cal.L.Rev. (1941) 14.) The amendment obviated
the unintended waiver which had theretofore occurred where
a party failed to demand a jury, relying on another party's
express demand, and *478  thereafter lost the right to a jury
trial when the demand was withdrawn. However, when a party
has already waived a jury trial by ‘express consent’ (Code
Civ.Proc., s 631(2)), relief from that waiver is not an absolute
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right, but is subject to the discretion of the court. The purpose
of the proviso was to protect a party who failed to demand a
jury, relying on a demand by another party, not a party who
intended to and expressly waived a jury. Appellant was not
entitled as a matter of right to a trial by jury under the saving
clause of Code of Civil Procedure section 631(4).


Appellant next contends that the ‘pick-up’ provision of Code


of Civil Procedure section 631(8) 4  also grants the right
to a jury trial to a party who has previously waived a
jury. Respondents contend that the pertinent language of
subdivision 8 (fn. 4, commencing at line 4) does not provide
by implication that a party who has expressly waived a jury
must be relieved of that waiver as a matter of right because
another party who has demanded a jury subsequently waives
it. The Legislature amended Code of Civil Procedure section
631 in 1971 by prescribing in subdivision 8 procedures by
which a jury may be waived after a case has been assigned
to a department for trial. The subsection also includes a
saving clause to allow a party, who has previously waived
a jury by failure to demand a jury or post fees, to ‘pick-up’
the jury. The proviso does not address either the situation
where a party has expressly waived a jury trial earlier in the
proceedings, or the situation where a party who has demanded
a jury trial and posted fees, waives the jury after the trial has
commenced and subsequently demands to ‘pick-up’ the jury
again upon waiver by the adverse party. Two cases, which
preceded the 1971 amendment, shed light on the purpose of


subdivision 8. In Lee v. Giosso (1965) 237 Cal.App.2d
246, 46 Cal.Rptr. 803, respondents, who had requested a jury,
waived it during trial. Appellant then requested a jury. On
appeal from a judgment in favor of respondent, the court
stated: ‘As appellant had expressly waived a jury at the time
he filed his memorandum to set and at the pretrial conference,
his subsequent demand of a jury during the trial was untimely


and properly denied.’ Id. at 249, 46 Cal.Rptr. at 804.
Thus, relief from an express waiver was deemed to be *479


discretionary during trial. In Hernandez v. Wilson (1961)
193 Cal.App.2d 615, 14 Cal.Rptr. 585, plaintiff posted the
first day jury fees. After a jury had been selected on the first
day of trial, plaintiff waived the jury. Defendant immediately
assumed the costs. On the fourth day of trial, defendant
waived the jury. The court refused to allow plaintiff to ‘pick-
up’ the jury, concluding that plaintiff had already waived the
jury on the first day. The court stated: ‘once a jury or the
jury obligation has been waived, such waiver may not be
reinstated.’ The appellate court, in upholding the granting of a


new trial, recognized that the trial court had misapprehended
its power to exercise its discretion:
The fact that upon the hearing on the motion for new trial the
trial judge stated his opinion as to the evidence adduced at
the trial cannot alter the fact that the judge misapprehended
his duty and power at the time the jury was dismissed. His
remarks at that time affirmatively show that he did not then
deem a motion to be relieved of a waiver of the right to
jury trial to be one requiring exercise of discretion. With
commendable frankness **7  he later took proper action by
granting the motion for new trial.


Id. at 619, 14 Cal.Rptr. at 588. In Hernandez, appellant's
prior waiver was made after jury selection. The court held that
relief from that waiver was discretionary, not that appellant
had an absolute right to ‘pick-up’ the jury after it had been
waived.


Consistent with the rationale of these cases, subdivision 8
allows a party who has previously waived a jury by failing
to post jury fees or failing to demand a jury to ‘pick-up’
the jury ‘upon or after the assignment for trial . . . or upon
or after the commencement of the trial’ when another party
waives. This interpretation is congruent with subdivision 4,
which ‘gives a party still desiring a jury trial an opportunity
to demand one after notice that the party first demanding
one has subsequently waived.’ (15 So.Cal.L.Rev. 14.) Thus,
a party who has already expressly waived would be relieved
of that waiver only in the court's discretion. The legislation
was intended to protect against unknowing waivers in order
to give effect to a party's constitutional right to a jury. None
of the decisions supports the contention that a party who has
expressly waived a jury trial should thereafter be granted a


jury trial as an absolute right. (See Taylor v. Union Pac.
R.R. Corp. (1976) 16 Cal.3d 893, 130 Cal.Rptr. 23, 549 P.2d
855; Hayden v. Friedman, supra, 190 Cal.App.2d at 409, 12
Cal.Rptr. 17; Leslie v. Roe (1975) 52 Cal.App.3d 686, 125


Cal.Rptr. 157; Cowlin v. Pringle (1941) 46 Cal.App.2d
472, 116 P.2d 109.)
[5]  The question remains whether the trial court abused


its discretion in denying appellant relief from her previous
waiver. The scope of *480  discretion allowed a trial court
in dealing with a request for jury ‘pick-up’ and the standard
of review are set forth in Hayden v. Friedman, supra, 190
Cal.App.2d at 412, 12 Cal.Rptr. at 19: ‘It is true that Code
of Civil Procedure section 631, subdivision 4, permits a court
in its discretion to allow a trial by jury where there has
been a waiver of such trial, but it does not compel a court
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to do so and no relief can be obtained on appeal unless
the trial court grossly abuses its discretion. (Citations.)’ In
exercising its discretion, a court is entitled to consider many
factors, including the possibility of delay in rescheduling
the trial for a jury, lack of funds, timeliness of request


and prejudice to all the litigants. ( Still v. Plaza (1971)
21 Cal.App.3d 378, 98 Cal.Rptr. 414; Hayden v. Friedman,
supra, 190 Cal.App.2d at 412, 12 Cal.Rptr. 17; Holbrook
and Tarr v. Thomson (1956) 146 Cal.App.2d 800, 804, 304


P.2d 186; Glogau v. Hagan (1951) 107 Cal.App.2d 313,


318, 237 P.2d 329; Cloud v. Market Street Co. (1946)


74 Cal.App.2d 92, 104, 168 P.2d 191; Cowlin v. Pringle
(1941) 46 Cal.App.2d 472, 116 P.2d 109.) ‘Whenever a doubt
exists as to the propriety of granting relief . . . such doubt,
by reason of the constitutional guarantee, should be resolved


in favor of according a litigant trial by jury.’ ( Cowlin v.
Pringle, supra, at 476, 116 P.2d at 111.) However, relief will
be denied where the only reason for the demand appears to
be the party's change of mind or where a demand for a jury
is being used as a ‘pretext to obtain continuances and thus


trifle with justice.’ ( Cowlin v. Pringle, supra, at 476, 116


P.2d at 111; see also Broadway Fed. Savings and Loan


Assn. v. Howard (1955) 133 Cal.App.2d 382, 397, 285 P.2d


61; Cloud v. Market Street, supra, 74 Cal.App.2d at 104,
168 P.2d 191.)


[6]  [7]  A trial court acts properly in denying relief
and does not abuse its discretion where any reasonable
factors supporting denial can be found. (Hayden v. Friedman,


supra, 190 Cal.App.2d at 412, 12 Cal.Rptr. 17; Harmon
v. Hopkins (1931) 116 Cal.App. 184, 188, 2 P.2d 540.)
Appellant voluntarily waived a jury, presumably as a matter of
trial tactics. No problem of delay was presented, as appellant
immediately offered to tender jury fees when the parties
who had demanded a jury announced their waiver. But three
other parties neither desired nor requested a jury. Considering
the disadvantage to these defendants, the trial court denied
appellant relief from her waiver. That determination has not
been shown to be an abuse of discretion.


The judgment is affirmed.


All Citations


66 Cal.App.3d 473, 136 Cal.Rptr. 3


Footnotes


* Before Rattigan, Acting P.J., Christian, J., and Rouse, J. (assigned).


1 Rule 206(b), California Rules of Court, now refers to an ‘at issue memorandum’ rather than a ‘memorandum
to set.’


2 Code of Civil Procedure section 631(4) provides:


Trial by jury may be waived by the several parties to an issue of fact in manner following:


4. By failing to announce that a jury is required, at the time the cause is first set upon the trial calendar if it be
set upon notice or stipulation, or within five days after notice of setting if it be set without notice or stipulation;
provided, that in justice courts such waiver may be made by failure of either party to demand a jury within
two days after service upon him of the notice provided for in Section 594 of this code; provided further, that in
any superior court action if a jury is demanded by either party in the memorandum to set cause for trial and
such party thereafter by announcement or by operation of law waives a trial by jury, then in said event any
and all adverse party or parties shall be given 10 days' written notice by the clerk of the court of such waiver,
whereupon, notwithstanding any rule of the court to the contrary, such adverse party or parties shall have not
exceeding five days immediately following the receipt of such notice of waiver, within which to file and serve
a demand for a trial by jury and deposit advance jury fees for the first day's trial whenever such deposit is
required by rule of court, and if it is impossible for the clerk of the court to give such 10 days' notice by reason
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of the trial date, or if for any cause said notice is not given, the trial of said action shall be continued by the
court for a sufficient length of time to enable the giving of such notice by the clerk of the court to such adverse
party. Regardless of anything contained in the foregoing to the contrary, the court may in its discretion, upon
such terms as may be just, allow a trial by jury to be had, although there has been a waiver of such a trial.


3 Beginning with line 7, ‘provided further, that in any superior court . . .’


4 When the party who has demanded trial by jury either waives such trial upon or after the assignment for trial
to a specific department of the court, or upon or after the commencement of the trial, or fails to deposit the
fees as provided in subdivision 6 or 7; by the other party either Failing promptly to demand trial by jury before
the judge in whose department such waiver, other than for the failure to deposit such fees, was made, or by
his failing promptly to deposit the fees provided in subdivision 6 or 7.


The court may, in its discretion upon such terms as may be just, allow a trial by jury to be had although there
has been a waiver of such a trial.


(Emphasis added.)


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of California,


In Bank.


MARINA POINT, LTD., Plaintiff and Respondent,


v.


Stephen WOLFSON et al., Defendants and Appellants.


L.A. 31199.
|


Feb. 8, 1982.
|


Rehearing Denied April 8, 1982.


Synopsis
Tenants appealed from a judgment of the Municipal Court,
Los Angeles County, Harold I. Cherness, J., upholding
landlord's policy of excluding all families with minor children
from apartment complex. The Supreme Court, Tobriner, J.,
assigned, held that: (1) protection against discrimination
afforded by the Unruh Act applies to “all persons,” and
is not reserved for restricted categories of prohibited
discrimination; (2) Unruh Act does not permit a business
enterprise to exclude an entire class of individuals from
access to the services of a business enterprise on the basis
of a generalized prediction that the class, “as a whole,” is
more likely to commit misconduct than some other classes of
public; and (3) nothing in the nature of an ordinary apartment
complex is incompatible with the presence of families with
children, and therefore landlord's “no children” policy could
not be sustained as reasonable despite its violation of Unruh
Act on the ground that the presence of children basically did
not accord with the nature of the business enterprise and other
facilities provided.


Reversed.


Richardson, J., dissented and filed opinion, in which Mosk,
J., concurred.


Opinion, 158 Cal.Rptr. 669, vacated.


Procedural Posture(s): On Appeal.


West Headnotes (5)


[1] Statutes Reenactment or incorporation of
prior statute


Statutes Presumptions


It is a well-established principle of statutory
construction that when the legislature amends a
statute without altering portions of the provision
that have previously been judicially construed,
the legislature is presumed to have been aware of
and to have acquiesced in the previous judicial
construction; accordingly, reenacted portions of
the statute are given the same construction they
received before the amendment.


78 Cases that cite this headnote


[2] Civil Rights Bases of Discrimination and
Classes Protected


Protection against discrimination afforded by the
Unruh Act applies to “all persons,” and is not
reserved for restricted categories of prohibited


discrimination. West's Ann.Civ.Code § 51 et
seq.


35 Cases that cite this headnote


[3] Civil Rights Place of business or public
resort


Unruh Act does not permit a business enterprise
to exclude an entire class of individuals from
access to the services of a business enterprise
on the basis of a generalized prediction that the
class, “as a whole,” is more likely to commit
misconduct than some other classes of public.


West's Ann.Civ.Code § 51 et seq.


58 Cases that cite this headnote


[4] Civil Rights Discrimination by reason of
marital, parental, or familial status


In light of public policy reflected by legislative
enactments, age qualifications as to housing
facility reserved for older citizens can operate
as a reasonable and permissible means under
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the Unruh Act of establishing and preserving
specialized facilities for those particularly in


need of such services or environment. West's
Ann.Civ.Code § 51 et seq.


59 Cases that cite this headnote


[5] Civil Rights Discrimination by reason of
marital, parental, or familial status


Nothing in the nature of an ordinary apartment
complex is incompatible with the presence of
families with children, and therefore landlord's
“no children” policy could not be sustained as
reasonable despite its violation of Unruh Act
on the ground that the presence of children
basically did not accord with the nature of the
business enterprise and other facilities provided.


West's Ann.Civ.Code § 51 et seq.


70 Cases that cite this headnote
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amicus curiae on behalf of plaintiff and respondent.


Opinion


TOBRINER, Justice. *


In this case we must determine whether, under California
law, an owner of an apartment complex may lawfully refuse
to rent any of its apartments to a family solely because the
family includes a minor child. In the landlord's action to
eject the family, the municipal court, found, inter alia, that
“[c]hildren are rowdier, noisier, more mischievous and more
boisterous than adults,” and upheld the landlord's policy of
excluding all families with minor children. The tenants now
appeal from the judgment in favor of the landlord, contending
that the exclusionary policy violates their statutory rights


under the Unruh Civil Rights Act ( Civ.Code, § 51 et


seq.) and the California Fair Housing Law ( Health &


Saf.Code, § 35700 et seq., now Gov.Code, § 12955) and, in
addition, impermissibly infringes upon their state and federal
constitutional rights of familial privacy (U.S.Const., 9th &
14th Amends., Cal.Const., art. I, § 1) and equal protection of
the law. (U.S.Const., 14th Amend.; Cal.Const., art. I, § 7.)


For the reasons discussed below, we have concluded that the
landlord's broad, class-based exclusionary practice violates
the Unruh Civil Rights Act (hereafter Unruh Act or act); in
light of this conclusion, we have no occasion in this case to
address any of the tenants' more sweeping and far-reaching
constitutional contentions. As we shall explain, the municipal
court, in finding the challenged practice compatible with the
Unruh Act, proceeded from the erroneous premise that under
that act “[n]ot every class ... is protected from exclusion,” but
rather that “[i]t is only such class ... that is protected as is
set forth in the [s]tatutes or who come under the [s]tatutes by
judicial determination.” Finding that “[t]here is no decision
to include children, parents with children, or families with
children, as a protected class by the wording of the [s]tatutes
themselves or by judicial determination,” the court concluded
that the challenged practice fell outside the scope of the act.


As we shall point out, the municipal court's approach conflicts
with the interpretation of the Unruh Act unanimously adopted


by this court *725  a decade ago in In re Cox (1970)
3 Cal.3d 205, 90 Cal.Rptr. 24, 474 P.2d 992. In Cox, after
reviewing the origin, legislative evolution and prior judicial
decisions construing the Unruh Act and its predecessors,
our court concluded that the “identification of particular
bases of discrimination—color, race, religion, ancestry and
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national origin—[in the current version of the act] ... is


illustrative rather than restrictive.” ( Italics added.) (3
Cal.3d at p. 216, 90 Cal.Rptr. 24, 474 P.2d 992.) Although
**117  we recognized that in recent years the act had been


invoked most often “by persons alleging discrimination on
racial grounds,” we emphasized that the act's “language
and its history compel the conclusion that the Legislature
intended to prohibit all arbitrary discrimination by business
establishments.” (Italics added.) (Id.) Thus, contrary to the
municipal court's conclusion, the fact that the landlord's
exclusionary policy in this case discriminated against children
and families with children, rather than a specific racial
or religious group or some other classification specifically
involved in a prior judicial decision, does not place the
exclusionary practice beyond the reach of the Unruh Act.


The landlord maintains, however, that even if the municipal
court did err in its analysis of the Unruh Act, we should
nevertheless affirm the trial court judgment on the grounds
that the exclusionary policy at issue is “reasonable,” not
“arbitrary,” and hence not violative of the Unruh Act.
Relying, inter alia, upon the court's finding that “[c]hildren
are rowdier, noisier, more mischievous and more boisterous
than adults,” the landlord claims that it may seek to achieve
its legitimate interest in a ***499  quiet and peaceful
residential atmosphere by excluding all minors from its
housing accommodations, thus providing its adult tenants
with a “child free” environment.


As we shall explain, however, the landlord's argument
overlooks the individual nature of the statutory right of
equal access to business establishments that is afforded “all
persons” by the Unruh Act. Derived from the early common
law right of equal access to the services of innkeepers
or common carriers, the Unruh Act prohibits business
establishments from withholding their services or goods from
a broad class of individuals in order to “cleanse” their
operations from the alleged characteristics of the members of
an excluded class.


As our prior decisions teach, the Unruh Act preserves the
traditional broad authority of owners and proprietors of
business establishments to adopt reasonable rules regulating
the conduct of patrons or tenants; it imposes no inhibitions
on an owner's right to exclude any individual *726  who
violates such rules. Under the act, however, an individual
who has committed no such misconduct cannot be excluded
solely because he falls within a class of persons whom the
owner believes is more likely to engage in misconduct than


some other group. Whether the exclusionary policy rests on
the alleged undesirable propensities of those of a particular
race, nationality, occupation, political affiliation, or age, in
this context the Unruh Act protects individuals from such
arbitrary discrimination.


Accordingly, we conclude that the judgment in favor of the
landlord should be reversed.


1. The facts and proceedings below.
Plaintiff Marina Point, Ltd. (hereafter landlord or Marina
Point) is a privately owned apartment complex, which, at
the time of trial, consisted of 846 separate apartment units.
The apartment complex, located in Marina del Rey, an
unincorporated area in the County of Los Angeles, stands on
land owned, and leased by the county to Marina Point. The
master lease between the county and Marina Point specifically
forbids Marina Point from discriminating on the basis of race,
religion or national ancestry, but contains no provision with
respect to other forms of discrimination.


In January 1974, defendants Stephen and Lois Wolfson signed
a one-year lease for an apartment in the Marina Point complex
with occupancy to begin on February 1 of that year. Although
the printed form lease that the Wolfsons then signed contained
a clause which provided that no minors under the age of 18
could reside in the leased premises without the landlord's
written permission, Marina Point acknowledges that at that
time it followed a policy of renting its apartments to families
with children as well as to families without children.


In October 1974, Marina Point altered its rental policy with
the objective of ultimately excluding all children from the
apartment complex. At that time, well over 60 **118
families with children lived in apartments in the complex, and
Marina Point decided that while it would allow the children
already there to remain, it would not rent any apartments to
new families with children or with pregnant women.


In February 1975, the Wolfsons renewed their lease for a
one-year period; the form lease again contained the same
clause with respect to *727  children as had appeared in the
initial lease. In September 1975, Lois Wolfson gave birth
to a son, Adam, who thereafter resided with his parents in
the family apartment in Marina Point. In February 1976, the
Wolfsons renewed their lease for another year; although the
lease again contained the identical clause as to written consent
for children, the Wolfsons apparently did not specifically
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inform the landlord of Adam's presence, and the lease made
no reference to him.


In the fall of 1976, the landlord's manager learned that
the Wolfsons had a child living in the apartment; shortly
thereafter, the landlord informed them that their lease, due to
expire on January 31, 1977, would not be renewed, and that
the sole reason for such nonrenewal was Adam's presence on
the premises.


***500  After some negotiation between the parties, Marina
Point agreed to a three-month extension of the Wolfsons'
lease; the new lease agreement, which again contained the
same provision as to children, specified that the premises
would be occupied by the Wolfsons and their son. Thereafter,
upon the Wolfsons' request, the landlord agreed to an
additional one-month extension of the lease to May 31, 1977.


When the Wolfsons failed to vacate the premises on May
31, the landlord commenced the present unlawful detainer
action in municipal court. In their answer, the Wolfsons
maintained that the landlord's policy of discriminating against
families with children violated both statutory constitutional
prescriptions, and, as such, did not provide a lawful basis
for their eviction. The landlord acknowledges that if its
exclusion of the Wolfsons does in fact contravene statutory or
constitutional strictures, such illegality would indeed provide
a valid defense to the unlawful detainer action. (See, e.g.,


S. P. Growers Assn. v. Rodriguez (1976) 17 Cal.3d 719,


724, 131 Cal.Rptr. 761, 552 P.2d 721; Schweiger v.
Superior Court (1970) 3 Cal.3d 507, 90 Cal.Rptr. 729, 476


P.2d 97; Abstract Investment Co. v. Hutchinson (1962) 204
Cal.App.2d 242, 22 Cal.Rptr. 309.)


At trial, the landlord conceded that its nonrenewal of the
Wolfsons' lease rested solely on its current general policy of
refusing to rent any of its apartments to families with children,
but the landlord denied that this policy violated any statutory
or constitutional principle. In defense of its exclusionary
policy, the landlord's apartment manager testified that the
decision to bar families with children rested in part on a
number of past instances in which young tenants had engaged
in annoying  *728  or potentially dangerous activities,
ranging from acts of arson to roller skating and batting
practice in the hallways to the attempted solicitation of snacks
from the landlord's office staff.


The manager did not indicate, however, what proportion of
the tenant children engaged in such activities or what steps,
short of the blanket exclusionary policy, the landlord had
implemented to deal with the problem, such as promulgating
general rules as to permissible and impermissible conduct
or excluding from the complex those families whose
children repeatedly committed disruptive or destructive acts.
Moreover, the landlord introduced no evidence that the
Wolfsons' child had ever engaged in any such activity and,
indeed, two of the Wolfsons' immediate neighbors testified
that Adam's presence was not annoying to them at all.


As an additional explanation for the exclusionary policy, the
apartment manager testified that the Marina Point complex
had no special facilities for children, such as playground
equipment, and no suitable area for children to play. The
manager conceded, however, that the facilities of the complex
had remained unaltered since the landlord had implemented
its “no children” policy. **119  In addition, the evidence
revealed that, even at the time of trial, seven children were
still living in apartments in the Marina Point complex.


Finally, the landlord presented testimony of two expert
witnesses who had been in the real estate business for many
years. These witnesses testified that in their opinion children,
as a class, generally cause more wear and tear on property
than adults do, and that as a consequence, landlords who rent
to families with children generally have higher maintenance
costs than landlords who exclude children. The witnesses
presented no statistical data in support of their conclusion, but
simply testified on the basis of their general experience.


As already noted, two immediate neighbors of the Wolfsons,
one living next door and one living overhead, testified on
behalf of the Wolfsons that they had not been disturbed
by Adam's presence in the apartment. In addition to these
neighbors' testimony, the Wolfsons presented one expert
witness, a professor of real estate finance at California
State University at Fullerton, who testified that the basic
profitability of operating an apartment complex does not
generally vary with the type or age of its ***501  tenants.
Finally, the Wolfsons introduced a number of recent studies
by various groups documenting the extensive *729  nature of
the practice of discrimination against families with children
in rental housing that currently exists throughout California.
As these and more recent studies reveal, in many of the
major metropolitan areas of the state, families with children
are excluded from 60 to 80 percent of the available rental


housing. 1
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At the conclusion of the trial, the municipal court ruled in
favor of Marina Point, rejecting the Wolfsons' contention
that the landlord's policy of excluding all families with
children violated their statutory or constitutional rights. The
court's formal findings of fact contain findings, inter alia,
that the landlord's “exclusion of children ... proceeds from a
reasonable economic motive to promote a quiet and peaceful
environment free from noise and damage caused by children.”
Yet the court's memorandum opinion reveals that the court's
legal conclusion that the practice in question did not violate
any prohibited discrimination rested on the erroneous belief
that the statutory proscription of discrimination applied only
to a limited number of specifically designated “protected


classes.” 2  Because the municipal court could find “no *730
**120  decision to include children, parents with children,


or families with children, as a protected class by the wording
of the statutes themselves, or by judicial determination,” the
court concluded that the exclusionary practice challenged
in this case fell beyond the reach of the state's existing
anti-discrimination statutes. The court accordingly entered
judgment in favor of the landlord, awarding it possession of
the premises, $1,903.50 in damages, $3,000 in attorney fees


and costs. 3


***502  The Wolfsons now appeal from the judgment,
asserting that both the Unruh Act and the Fair Housing Law
bar the landlord's admitted policy of discriminating against
families with children. They additionally contend that the
exclusion violates their rights to familial privacy and equal
protection of the law guaranteed by the state and federal
Constitutions. As noted above, because we conclude that the
landlord's exclusionary policy violates the Unruh Act we need
not, and do not, reach the Wolfsons' additional contentions.


2. Contrary to the municipal court's conclusion, the
antidiscrimination provisions of the Unruh Act are not
confined only to a limited category of “protected classes”
but rather protect “all persons” from any arbitrary
discrimination by a business establishment.


In evaluating the legality of the challenged exclusionary
policy in this case, we must recognize at the outset that in
California, unlike many other jurisdictions, the Legislature
has sharply circumscribed an apartment owner's traditional
discretion to accept and reject tenants on the basis of the
landlord's own likes or dislikes. California has brought
such landlords within the embrace of the broad statutory


provisions of the *731  Unruh Act, Civil Code section


51. 4  Emanating from and modeled upon traditional “public
accommodations” legislation, the Unruh Act expanded the
reach of such statutes from common carriers and places of
public accommodation and recreation, e.g., railroads, hotels,
restaurants, theaters and the like, to include “all business
establishments of every kind whatsoever.” (See generally
Horowitz, The 1959 California Equal Rights in “Business
Establishments” Statute—A Problem in Statutory Application
(1960) 33 So.Cal.L.Rev. 260, 272–294.)


For nearly two decades the provisions of the Unruh
Act, in light of its broad application to “all business
establishments,” have been held to apply with full force to
the business of renting housing accommodations. (See, e.g.,
Swann v. Burkett (1962) 209 Cal.App.2d 685, 694–695, 26


Cal.Rptr. 286; Abstract Investment Co. v. Hutchinson,
supra, 204 Cal.App.2d 242, 254–255, 22 Cal.Rptr. 309;
56 Ops.Cal.Atty.Gen. 546 (1973)56 Ops.Cal.Atty.Gen. 546


(1973); cf. Burks v. Poppy Construction Co. (1962) 57
Cal.2d 463, 467–471, 20 Cal.Rptr. 609, 370 P.2d 313.) Indeed,
in the case at **121  bar, Marina Point apparently concedes
that, like other business establishments that deal with the
public, its freedom or authority to exclude “customers,” i.e.,
prospective tenants, from the goods and services it offers, i.e.,


rental units, is limited by the provisions of the Unruh Act. 5


The municipal court properly recognized that Marina Point,
as a “business establishment,” was generally subject to the
Unruh Act. It concluded, however, that the act provided
no protection to the Wolfsons because it found that the
subjects, i.e., “victims,” of the discriminatory practice in
this case, described variously as “children” or “families
with children,” did not fall within  ***503  what the court
believed to be a limited set of “protected classes” shielded
from discriminatory treatment by the *732  act. As already
noted, the court, in elaborating upon its understanding of
the Unruh Act, stated in this regard: “Not every class is
protected. It is only such class or person that is protected as
is set forth in the Statutes or who come under the Statutes
by judicial determination.” Because discrimination against
children or against families with children was not in explicit


terms proscribed by the language of section 51 or by any
prior judicial decision, the court determined that any such
discrimination was beyond the scope of the act.


The municipal court's interpretation of the act directly
conflicts with this court's interpretation of the Unruh Act a
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decade ago in In re Cox, supra, 3 Cal.3d 205, 90 Cal.Rptr.
24, 474 P.2d 992. In Cox, an individual who claimed that he
had been excluded from a shopping center because a friend
with whom he was talking “wore long hair and dressed in an


unconventional manner” ( 3 Cal.3d at p. 210, 90 Cal.Rptr.
24, 474 P.2d 992), asserted that such exclusion was barred
by the Unruh Act. Relying upon the fact that the act, by
its terms, expressly referred only to discrimination on the


basis of “race, color, religion, ancestry or national origin,” 6


the city argued in response that the act's proscriptions were
limited to discrimination which was based on the specifically
enumerated forbidden criteria, and did not encompass the
alleged discrimination against “hippies” or their associates.


After reviewing the common law origin, the legislative
history and the past judicial interpretations of the act and
its statutory predecessors, our court unanimously concluded
in Cox that the “identification of particular bases of
discrimination—color, race, religion, ancestry, and national
origin—... is illustrative rather than restrictive. [Citation.]
Although the legislation has been invoked primarily by
persons alleging discrimination on racial grounds, its
language and its history compel the conclusion that the
Legislature intended to prohibit all arbitrary discrimination


by business establishments.” ( Italics added.) (3 Cal.3d at
p. 216, 90 Cal.Rptr. 24, 474 P.2d 992.)


In reaching this conclusion, we relied, inter alia, upon
the fact that the Unruh Act had emanated from the
venerable common law doctrine which “attached [to various
‘public’ or ‘common’ callings] ‘certain obligations including
—at various stages of doctrinal development—the *733
duty to serve all customers on reasonable terms without


discrimination ...’ ” (italics added) (id., at p. 212, 90
Cal.Rptr. 24, 474 P.2d 992), and upon the fact that prior
judicial decisions construing **122  the predecessors of the
Unruh Act had clearly held that the statutory protections
were not limited to discrimination based on race, religion, or
national origin but also barred, for example, the exclusion


of homosexuals from a public bar or restaurant ( Stoumen
v. Reilly (1951) 37 Cal.2d 713, 716, 234 P.2d 969) or
the exclusion of persons with the reputation of immoral


character from a public race track. ( Orloff v. Los Angeles
Turf Club (1951) 36 Cal.2d 734, 227 P.2d 449.) Because
we could find absolutely no evidence to suggest that the
Legislature intended to contract the reach of the statutory


protections when it enacted the expansive Unruh Act in 1959,
we concluded that the act must properly be interpreted “to
interdict all arbitrary discrimination by a business enterprise.”


( 3 Cal.3d at p. 212, 90 Cal.Rptr. 24, 474 P.2d 992.)


Although the landlord in this case has not at any time
questioned the continued vitality of this court's decision in
Cox, an argument has been urged that this court's unanimous
decision in Cox was wrongly decided and should at this late
date be overruled. The argument rests upon the assertion that


the second sentence of section 51 is inconsistent ***504
with the interpretation of the statute in Cox. The sentence in
question states that “[t]his section shall not be construed to
confer any right or privilege on a person which is conditioned
or limited by law or which is applicable alike to persons of
every sex, color, race, religion, ancestry or national origin.”


Although it is asserted that the purport of this language is self-
evident, its meaning from a literal standpoint could hardly be
more obscure. Read literally, the sentence appears to provide
that the right of equal access to business establishments


conferred by section 51 is not applicable to persons of
every sex, color, race, etc.; that meaning, of course, would
completely contradict the fundamental anti-discrimination
objective of the statute. Although it is not asserted that we
should adopt this interpretation of the sentence, it is suggested
that the sentence should be interpreted to exclude from the
statute's purview any restriction on access to a business
establishment, however arbitrary, that is “applicable alike to
persons of every sex, color, race, religion, ancestry or national
origin.” Thus, under this proposed reading of the statute, for
example, the total exclusion of homosexuals or members of
the Republican Party from a public restaurant, a shoe store
or an apartment complex would be entirely compatible with


section 51.


*734  As we pointed out in Cox, however, from before
the beginning of the twentieth century California's public
accommodation statutes have uniformly proscribed the
exclusion of individuals on the basis of purely arbitrary
classifications. (See Stats. 1897, ch. 108, §§ 1, 2, p. 137;
Stats. 1905, ch. 413, §§ 1, 2, pp. 553–554; Stats. 1919, ch.
210, §§ 1, 2, pp. 309–310, Stats. 1923, ch. 235, §§ 1, 2,
(p. 485.) The argument under discussion proposes that we
interpret the confusing, and virtually incoherent, language


of the second sentence of section 51 as evidencing a
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legislative retreat from California's well-established statutory
policy prohibiting all arbitrary discrimination in places of
public accommodation. As we observed in Cox, however, “
‘[w]ithout the most cogent and convincing evidence, a court
will never attribute to the Legislature the intent to disregard


or overturn a sound rule of public policy.’ [Citation.]” ( 3
Cal.3d at p. 215, 90 Cal.Rptr. 24, 474 P.2d 992.)
Moreover, subsequent to our decision in Cox the Legislature
effectively confirmed our interpretation of the act as barring
all forms of arbitrary discrimination. In 1974, the Legislature


amended section 51, reenacting the prior provisions of
the statute and adding “sex” to the specifically enumerated
bases of discrimination listed in the Unruh Act. In sending
the bill to the Governor for his signature, the Chairman of the
Select Committee on Housing and Urban Affairs explained:
“The purpose of the bill is to bring it to the attention of the
legal profession that the Unruh Act provides a remedy for
arbitrary discrimination against women (or men) in public
accommodations which are business enterprises. This bill
does not bring such discrimination under  **123  the Unruh
Act because that Act has been interpreted as making all
arbitrary discrimination illegal, on whatever basis. The listing
of possible bases of discrimination has no legal effect, but
is merely illustrative.” (Original emphasis.) The chairman
attached to his letter a copy of a legislative counsel opinion,
discussing our decision in Cox and confirming the chairman's
view of the legislation.


[1]  It is a well-established principle of statutory construction
that when the Legislature amends a statute without altering
portions of the provision that have previously been judicially
construed, the Legislature is presumed to have been aware of
and to have acquiesced in the previous judicial construction.
Accordingly, reenacted portions of the statute are given the
same construction they received before the amendment. (See,


e.g., In re Gladys R. (1970) 1 Cal.3d 855, 868–869, 83
Cal.Rptr. 671, 464 P.2d 127; Brailsford v. Blue (1962) 57


Cal.2d 335, 339, 19 Cal.Rptr. 485, 369 P.2d 13;  *735
Richfield Oil Corp. v. Public Util. Com. (1960) 54 Cal.2d


419, 430, 6 Cal.Rptr. 548, 354 P.2d 4;  ***505  Buckley
v. Chadwick (1955) 45 Cal.2d 183, 200, 288 P.2d 12; cf.


Palos Verdes Faculty Assn. v. Palos Verdes Peninsula
Unified Sch. Dist. (1978) 21 Cal.3d 650, 659, 147 Cal.Rptr.
359, 580 P.2d 1155. See generally 1A Sutherland, Statutory
Construction (4th ed.) § 22.33, pp. 191–192.)


In light of the legislative history noted above, this principle
of construction particularly applies to the instant case for here
we need not simply presume that the Legislature knew of


this court's interpretation of section 51 in Cox at the time
of the 1974 amendment; the legislative documents establish
beyond question that the Legislature was well aware of Cox 's


construction of section 51. Had the Legislature disagreed
with the Cox interpretation, or had it desired to constrict the


reach of section 51 in a manner incompatible with Cox,
it presumably would have altered the preexisting language


of the statute so to indicate. (See, e.g., Estate of McDill
(1975) 14 Cal.3d 831, 840, 122 Cal.Rptr. 754, 537 P.2d 874.)
Instead, the Legislature reenacted the previously-construed
language verbatim, simply adding an explicit reference to
sex discrimination to highlight the statute's application in that
area. Under the numerous authorities cited above, this action
represents a legislative endorsement of Cox 's interpretation


of section 51. 7


*736  [2]  **124  Indeed, in recent years, a spate
of decisions by the appellate courts and the opinions
of the Attorney General have explicitly concluded, in a
variety of contexts, that the Unruh Act covers a wide
range of discriminatory practices. Thus, for example, the
decisions and opinions have established the act's application
to exclusionary policies directed against (1) students
(59 Ops.Cal.Atty.Gen. 70 (1976)59 Ops.Cal.Atty.Gen. 70
(1976)), (2) welfare recipients (59 Ops.Cal.Atty.Gen. 223
(1976)59 Ops.Cal.Atty.Gen. 223 (1976)), (3) those of a
particular occupation or marital status (58 Ops.Cal.Atty.Gen.
608, 613 (1975)), or (4) those who associate with blacks.


( Winchell v. English (1976) 62 Cal.App.3d 125, 128–
130, 133 Cal.Rptr. 20.) Unlike the municipal court decision
at issue here, these numerous decisions properly recognize
that the protection against discrimination afforded by
the Unruh Act applies to “all persons,” and is not
reserved for restricted categories of prohibited discrimination.
***506  Accordingly, the municipal court's decision in


this case unquestionably proceeded from a fundamental
misinterpretation of the Unruh Act.


3. The landlord's blanket exclusion of all families with
minor children is not permissible under the Unruh Act
even if children “as a class” are “noisier, rowdier, more
mischievous and more boisterous” than adults.
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The landlord maintains, however, that even if the municipal
court erred in concluding that the Unruh Act did not
apply because children or families with children were not
a “protected class” under the act, the judgment in its favor
should nonetheless be affirmed. It asserts that the trial court's
findings of fact demonstrate that its policy of excluding
all families with children from its apartment complex is
“reasonable” and not “arbitrary” and, as such, is not barred
by the Unruh Act.


In this regard, the landlord correctly points out that in
Cox we explained that while the Unruh Act prohibits
a business establishment from engaging in any form of
arbitrary discrimination, the act does not *737  absolutely
preclude such an establishment from excluding a patron in all
circumstances. As we stated in Cox : “In holding that the Civil
Rights Act forbids a business establishment generally open to
the public from arbitrarily excluding a prospective customer,
we do not imply that the establishment may never insist that
a patron leave the premises. Clearly, an entrepreneur need
not tolerate customers who damage property, injure others or
otherwise disrupt his business. A business establishment may,
of course, promulgate reasonable deportment regulations
that are rationally related to the services performed and the


facilities provided. [Citation.]” ( 3 Cal.3d at p. 217, 90
Cal.Rptr. 24, 474 P.2d 992.)


The landlord contends that the exclusionary policy at issue
here falls within the category of permissible regulations to
which Cox adverted. Marina Point acknowledges that its
blanket policy of excluding all families with children cannot
properly be characterized as a “deportment regulation” since
it does not focus on the conduct of the individuals or families


who are actually excluded by the rule. (Cf. Hales v.
Ojai Valley Inn and Country Club (1977) 73 Cal.App.3d 25,
28–29, 140 Cal.Rptr. 555 (restaurant rule requiring men to
wear ties).) The landlord contends, however, that in light of
the trial court's factual finding that “[c]hildren are rowdier,
noisier, more mischievous and more boisterous than adults,”
its exclusion of all children bears a rational relation to its
legitimate interest in preserving an appropriate environment.


In support of its contention, the landlord relies heavily upon


the case of Flowers v. John Burnham & Co. (1971) 21
Cal.App.3d 700, 98 Cal.Rptr. 644. In Flowers, the plaintiff
tenants, who had been evicted from their apartment, alleged
that their landlord had violated the Unruh Act by adopting a
policy of excluding all families **125  with male children


over the age of five. The trial court sustained the landlord's
demurrer to the complaint and, on appeal, the Court of
Appeal, in a very brief, two-and-one-half page opinion,
affirmed the trial court judgment. Although recognizing that
under Cox the Unruh Act barred all arbitrary discrimination
by such a landlord, the court upheld the landlord's policy of
excluding families on the basis of their children's sex and age.
Disposing of the tenant's contention in two, rather conclusory
sentences, the court stated: “Because the independence,
mischievousness, boisterousness and rowdyism of children
vary by age and sex, Burnham, as landlord, seeks to limit the
children in its apartments to girls of all ages  *738  and boys
under 5. Regulating tenants' ages and sex to that extent is not


unreasonable or arbitrary.” ( 21 Cal.App.3d at p. 703, 98


Cal.Rptr. 644.) 8


***507  Although the Flowers court's reasoning, such as it
is, does support the present landlord's position, we believe
that both the landlord's contention and the Flowers decision
rest on a fundamental misconception of the Cox decision and,
more basically, of the individual nature of the statutory right


afforded “all persons” by section 51. As already noted, in


Cox we explained that the provisions of section 51 derive
from the common law doctrine which imposed upon certain
enterprises affected with a public interest “ ‘the duty to serve
all customers on reasonable terms without discrimination.’


” (Italics added.) ( 3 Cal.3d at p. 212, 90 Cal.Rptr. 24, 474
P.2d 992.) Under this common law principle, each member
of the public, as an individual, possessed the right to obtain
the services of such enterprises. (See, e.g., Willis v. McMahan
(1891) 89 Cal. 156, 157–158, 26 P. 649; see generally Beale
on Innkeepers and Hotels (1906) pp. 42–50, 63–69.)


The rights afforded by the Unruh Act similarly are enjoyed
by all persons, as individuals. As an early decision construing


a predecessor of section 51 declared: “The purpose [of
the statutes] is to compel a recognition of the equality of
citizens in the right to the peculiar service offered by [the]
agencies [covered by the acts].” (Piluso v. Spencer (1918)


36 Cal.App. 416, 419, 172 P. 412. See also Greenberg v.
Western Turf Assn. (1903) 140 Cal. 357, 362, 73 P. 1050 (“The
defendant is conducting a place of amusement. There is held
out to the public under the guaranty of the statute the right to
admission to this place of amusement and to the enjoyment
of the pleasure which it affords. This is the right which the
plaintiff had secured to him by the law, in common with all
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other inhabitants of the state....”); Perrine v. Paulos (1950)
100 Cal.App.2d 655, 657, 224 P.2d 41.)


[3]  As we recognized in Cox, of course, an individual may
forfeit his statutory right of access to the services of a business
enterprise if he conducts himself improperly or disrupts the
operations of the enterprise. But, contrary to the contention of
Marina Point and the suggestion of *739  the Flowers case,
the Unruh Act does not permit a business enterprise to exclude
an entire class of individuals on the basis of a generalized
prediction that the class “as a whole” is more likely to commit
misconduct than some other class of the public.


This proposition is clearly demonstrated by our prior
decisions in Orloff v. Los Angeles Turf Club, supra, and
Stoumen v. Reilly, supra. Undoubtedly the class of persons
with “reputations as to immoral character” was more likely
than the general population to engage in illegal activities
which a public race track legitimately would seek to prevent.
Orloff clearly held, however, that an individual could not
be excluded from the race track on the basis of such
classification, but rather had a right to be judged on the
basis of his own conduct. Similarly, although it may have
been thought true— **126  at least under the mores of that
time—that homosexuals as a class were more likely than
heterosexuals to engage in the kind of “immoral conduct”
that would justify expulsion from a public restaurant or bar


(see, e.g., Vallerga v. Dept. Alcoholic Bev. Control (1959)
53 Cal.2d 313, 319–320, 1 Cal.Rptr. 494, 347 P.2d 909),
in Stoumen we held that any such class generalization did
not afford a proper basis for exclusion of all homosexuals;
instead, we emphasized that “[m]embers of the public ... have
a right to patronize a public restaurant and bar so long as they
are acting properly and are not committing illegal or immorals


acts....” ( 37 Cal.2d 713, 716, 324 P.2d 969.)


Indeed, the basic rights guaranteed by section 51 would
be drastically undermined if, as the landlord contends, a
business enterprise could exclude from its premises or
services entire classes of the public simply because the owner
of the enterprise had some reason to believe that the class,
taken as a whole, might present greater problems than other
groups. Under such an approach, for example, members of
entire occupations or avocations, e.g., sailors or ***508
motorcyclists, might find themselves excluded as a class from
some places of public accommodation simply because the
proprietors could show that, as a statistical matter, members
of their occupation or avocation were more likely than others


to be involved in a disturbance. (See, e.g., Atwater v. Sawyer
(1884) 76 Me. 539 [49 Am.Rep. 634] (innkeeper's exclusion
of all members of the militia, because of disorderly conduct of
other militiamen, held impermissible).) Similarly, members
of a particular nationality or ethnic group might be excluded
from an apartment complex simply because the landlord had
found from his experience that members of that nationality
or ethnic group were more likely to play *740  loud music
or to damage the landlord's property than tenants of other
backgrounds.


As these examples demonstrate, the exclusion of individuals
from places of public accommodation or other business
enterprises covered by the Unruh Act on the basis of class or
group affiliation basically conflicts with the individual nature
of the right afforded by the act of access to such enterprises.
As the United States Supreme Court observed in reaching
a similar conclusion with respect to the antidiscrimination
provisions of Title VII of the federal Civil Rights Act of 1964


in Los Angeles Dept. of Water & Power v. Manhart (1978)
435 U.S. 702, 708, 98 S.Ct. 1370, 1375, 55 L.Ed.2d 657:
“The statute's focus on the individual ... precludes treatment
of individuals as simply components of a racial, religious,
sexual or national class. If height is required for a job, a tall
woman may not be refused employment merely because, on
the average, women are too short. Even a true generalization
about the class is an insufficient reason for disqualifying an
individual to whom the generalization does not apply.” (Italics
added.)


As Cox makes clear, of course, under the Unruh Act exclusion
on the basis of a group classification is as improper when
applied to “children” or “families with children” as it is
when applied to occupational, racial, religious or other broad
“status” classifications. Indeed, if we were to accept the
landlord's contention that a blanket exclusion of children or
families with children from rental housing can be justified
because children as a class are noisier, rowdier and more
boisterous than adults, it would logically follow that children
could uniformly be excluded from virtually all business
enterprises or places of public accommodation since, like
apartment complexes, most businesses can claim a legitimate
interest in eliminating excessively noisy, rowdy or boisterous
conduct.


As our decisions in Cox, Orloff and Stoumen teach, although
entrepreneurs unquestionably possess broad authority to
protect their enterprises from improper and disruptive
behavior, under the Unruh Act entrepreneurs must generally
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exercise this legitimate interest directly by excluding those
persons who are in fact disruptive. Entrepreneurs cannot
pursue a broad status-based exclusionary policy that operates
to deprive innocent individuals of the services **127  of


the business enterprise to which section 51 grants “all


persons” access. 9


***509  *741  4. Neither the nature of the business
enterprise nor the nature of the facilities justifies the
blanket exclusion of all families with children from the
Marina Point apartment complex.


Finally, the landlord argues that even if the potential
misbehavior of children as a class does not justify its
exclusionary practice under the Unruh Act, its “no children”
policy may nonetheless be sustained as reasonable on the
ground that the presence of children basically does not
accord with the nature of its business enterprise and of the
facilities provided. In this regard, the landlord attempts to
analogize its contemplated “adults only” apartment complex
to such businesses as bars, adult book stores and theaters, or
senior citizen convalescent homes or housing facilities which
routinely exclude children from their premises or services.


In our view, the suggested analogy clearly fails. Stated simply,
nothing in the nature of an ordinary apartment complex is
incompatible with the presence of families with children.
Indeed, as the record in this case indicates, prior to its decision
to exclude children in 1974, the landlord freely rented its
apartments to families with children and, even at the time of
trial, several families with children continued to reside in the
complex.


Unlike the exclusion of children from bars or adult book
stores or movie theaters, the Marina Point complex's
exclusionary policy cannot, of course, be defended by
reference to any statutorily sanctioned restriction on the
activities of children. (Cf., e.g., Bus. & Prof.Code, §
25658 (furnishing alcoholic beverages to person under 21);
Pen.Code, § 313.1 (distributing “harmful matter” to a minor).)


*742  Moreover, the exclusionary practice at issue in this
case is also clearly distinguishable from the age-limited
admission policies of retirement communities or housing
complexes reserved for older citizens. Such facilities are
designed for the elderly and in many instances have
particular appurtances and exceptional arrangements for their
specified purposes. The special housing needs of the elderly


in contemporary American society have been extensively


chronicled, 10  and both the state and federal ***510
**128  governments have enacted specific “age-conscious”


legislative measures addressed to this problem. (See, e.g.,
Health & Saf.Code, § 51230 (reserving proportion of state-
financed low income housing for occupancy by elderly);


12 U.S.C. § 1701q (federal loan program for housing for


elderly families); 42 U.S.C. § 1485 (same).)
[4]  In light of the public policy reflected by these legislative


enactments, age qualifications as to a housing facility
reserved for older *743  citizens can operate as a reasonable
and permissible means under the Unruh Act of establishing
and preserving specialized facilities for those particularly in
need of such services or environment. (See, e.g., Taxpayers
Ass'n. of Weymouth Tp. v. Weymouth Tp., supra, 71 N.J.
249, 364 A.2d 1016, 1026–1030; 58 Ops.Cal.Atty.Gen. 608,


613 (1975).) 11  Such a specialized institution designed to
meet a social need differs fundamentally from the wholesale
exclusion of children from an apartment complex otherwise


open to the general public. 12


[5]  Marina Point cannot plausibly claim that its exclusionary
policy serves any similarly compelling societal interest.
It can hardly contend, for example, that the class of
persons for whom Marina Point seeks to reserve its housing
accommodation, i.e., single adults or families without
children, are more in need of housing than the class of persons
whom the landlord has excluded from its apartment complex;
indeed, precisely the opposite is true. As the Legislature
stated in 1979: “The Legislature finds and declares that the
state's housing problems are substantial, complex and now of
crisis proportions ... The Legislature finds and declares that
the greatest need for housing is experienced by residents at
the lower end of the economic scale. Many moderate and
low income households with children cannot normally find
decent, safe and suitable housing at prices they can af **129
ford....” (Italics added.) (Stats.1979, ch. 1043, §§ 1, 2, pp.
3643–44.) Thus, unlike the case of special housing for the
elderly, the exclusionary policy at issue here exacerbates,
rather than alleviates, the state's specialized housing needs.


*744  Finally, apartment house living is by no stretch of
the imagination the type of dangerous or hazardous activity
as to which the exclusion of children might be defended on
health or safety grounds. Although certain facilities offered
by an apartment complex may possibly be withheld from
children pursuant to such a safety rationale, a landlord cannot
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seize upon the availability of such incidental facilities as
a justification for closing off all of its principal services,
i.e., housing accommodations, to the broad class of families


with children. 13  If the rule were ***511  otherwise, of
course, a proprietor could easily circumvent the Unruh Act's
prohibitions simply by adding some incidental facility which
posed a special danger to an undesired class of potential
patrons. The fundamental right of equal access to public
business enterprises established by the Unruh Act cannot be
so readily defeated.


5. Conclusion.
A society that sanctions wholesale discrimination against its
children in obtaining housing engages in suspect activity.
Even the most primitive society fosters the protection of
its young; such a society would hardly discriminate against
children in their need for shelter. Yet here the landlord would
single out children as a class for exclusion from shelter
although such discrimination against racial minorities or
religious groups would be unquestionably illegal. Indeed,
under the Unruh Act we have condemned any arbitrary
discrimination against any class.


The argument is launched that children clearly may be
excluded from certain kinds of housing, such as housing
for the aged, housing for *745  special classes or purposes,
and therefore that the instant exclusion is justified. But
we do not here adjudge such special purpose housing. We
have before us a mammoth apartment complex consisting
of 846 separate apartments which proposes to engage in
wholesale discrimination against children. To permit such
discrimination is to approve of widespread, and potentially
universal, exclusion of children from housing. Neither statute
nor interpretation of statute, however, sanctions the sacrifice
of the well-being of children on the alter of a landlord's profit,
or possibly some tenants' convenience.


The judgment is reversed.


BIRD, C. J., and NEWMAN, BROUSSARD and WHITE, **


JJ., concur.


RICHARDSON, Justice, dissenting.
I respectfully dissent.


This case illustrates a truism: the answer to a legal question
frequently depends upon how the question is phrased. If the


issue  **130  before us is, as framed by the majority (ante, p.
510 of 180 Cal.Rptr., p. –––– of –––P.2d) should we approve
“wholesale discrimination against children,” or the “universal
exclusion of children from housing” or sanction “the sacrifice
of the well-being of children on the altar of a landlord's
profit, or possibly some tenants' convenience,” the answer is
a thundering “no.” We'll choose children over a landlord's
profit and greed every time. If, however, the question is put
a little differently, and we inquire—do our middle aged or
older citizens, having worked long and hard, having raised
their own children, having paid both their taxes and their
dues to society retain a right to spend their remaining years
in a relatively quiet, peaceful and tranquil environment of
their own choice? The answer to such a question is, why
not? There are two conflicting social policies present in this
case, and a just society including its law courts should try to
accommodate and serve them both.


***512  The majority does not identify any constitutional
violations here. Rather it bases its sweeping holding


exclusively on the Unruh Civil Rights Act ( Civ.Code, §


51). Section 51 provides as follows: “All persons within
the jurisdiction of this state are free and equal, and no matter
what their sex, race, color, religion, ancestry, or national
origin are entitled to the full and equal accommodations,
advantages, facilities, privileges, or services in all business
establishments of every kind *746  whatsoever. [¶] This
section shall not be construed to confer any right or privilege
on a person which is conditioned or limited by law or which is
applicable alike to persons of every sex, color, race, religion,
ancestry, or national origin.”


We closely examined this section in In re Cox (1970)
3 Cal.3d 205, 90 Cal.Rptr. 24, 474 P.2d 992, and held
that its enumeration of prohibited forms of discrimination


was “illustrative, rather than restrictive” (p. 212, 90
Cal.Rptr. 24, 474 P.2d 992) and not only incorporated
those rights which were declared by this court to exist
under former civil rights legislation dealing with places of


“public accommodation and amusement” (see Stoumen


v. Reilly (1951) 37 Cal.2d 713, 234 P.2d 969; Orloff
v. Los Angeles Turf Club (1951) 36 Cal.2d 734, 227
P.2d 449) but also extended those rights, in the words of
the statute, to “all business establishments of every kind
whatsoever.” Thus, we concluded, the Unruh Act does more
than prohibit the enumerated forms of discrimination in all
business establishments. “[B]oth its history and its language
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disclose a clear and large design to interdict all arbitrary


discrimination by a business enterprise.” ( 3 Cal.3d, at p.
212, 90 Cal.Rptr. 24, 474 P.2d 992, italics added.) Having so
held, we were very careful to explain that this ban, however
comprehensive in scope, was not absolute in application.
There was no violation of the Unruh Act, we noted, by the
establishment and enforcement of “reasonable regulations
that are rationally related to the services performed and
facilities provided.” (Ibid., italics added.)


It seems clear to me that Marina Point (1) is a “business
establishment” within the meaning of, and therefore subject


to, the Unruh Act ( Flowers v. John Burnham & Co.
(1971) 21 Cal.App.3d 700, 703, 98 Cal.Rptr. 644; Swann v.
Burkett (1962) 209 Cal.App.2d 685, 694–695, 26 Cal.Rptr.


286; cf. Abstract Investment Co. v. Hutchinson (1962)
204 Cal.App.2d 242, 254–255, 22 Cal.Rptr. 309; see also
56 Ops.Cal.Atty.Gen. 546 (1973)56 Ops.Cal.Atty.Gen. 546
(1973)), and (2) has not violated the Unruh Act if its rental
policy was a “reasonable regulation [ ] ... rationally related


to the services performed and facilities provided.” ( Cox,
supra, at p. 212, 90 Cal.Rptr. 24, 474 P.2d 992.) Under the
circumstances of this case, the trial court concluded that
plaintiff's policy was reasonable. I agree with its conclusion.


The trial court made express findings of fact that the facilities
at Marina Point are “designed for use by adults, not children,
and pose dangers to children who are not accompanied by
adults.” It further expressly found that plaintiff Marina Point's
“exclusion of children from *747  the premises at issue
herein is rationally related to the lack of facilities provided
for children ....” These findings were amply supported by
the record. The evidence before the trial **131  court
established, in substance, that Marina Point was designed
and constructed for the purpose of providing all-adult rental
housing, and that as such its facilities were ill-adapted for
use by children. There was unchallenged testimony that,
among other things, neither of the two swimming pools of the
facility has a shallow end; there are no playgrounds or any
other facilities appropriate for recreational use by children;
gangplanks leading from the facility directly to the adjoining
ocean are not equipped with gates; and, in general, the use of
existing facilities at Marina Point by children when playing
results in substantial danger both to themselves and to adult
tenants alike.


The majority attempts to discount the force of these findings
by observing that Marina Point, prior to the 1974 decision


to accept no further tenants with children, freely rented to
families having children. It is suggested, in short, that the
adaptability of the premises to use by children is ***513
demonstrated by the fact that they have actually resided there.
This proposition, its logical failings aside, must be considered
in the light and context of the record which reflects that
plaintiff became the owner of the complex in 1972, several
years after it was built; that at that time, as a result of existing
leases, there were children included among the tenants; and
that in 1974, two years after acquiring the property and
because of its experience during that period, plaintiff decided
that no further leases to families with children would be
entered into, but that families with children then in occupancy
should be allowed to remain.


I do not agree with the majority's suggestion that one who
purchases property which is constructed and designed for all-
adult rental occupancy is thereafter for all time precluded
under the Unruh Act from putting that property to its intended
use because a prior owner had chosen to do otherwise. Here,
plaintiff purchased property which was subject to outstanding
leases and a then current rental policy which had previously
permitted occupancy inconsistent with the design for the
complex.


Our sole inquiry, under Cox, is to determine whether the
landlord has acted reasonably—i.e., whether in initiating
and enforcing its new policy, it has done so by regulations
which are reasonable in light of the circumstances and
“rationally related to the services performed and facilities


*748  provided.” ( Cox, supra, at p. 212, 90 Cal.Rptr. 24,
474 P.2d 992.) The trial court's conclusion that plaintiff's
action met this standard is fully supported by the court's
express findings of fact and substantial evidence in this


record. (See Stevens v. Parke, Davis & Co. (1973) 9
Cal.3d 51, 63–64, 107 Cal.Rptr. 45, 507 P.2d 653.) It has
long been our rule that our review “begins and ends with the
determination as to whether there is any substantial evidence
contradicted or uncontradicted which will support the finding


of fact.” ( Primm v. Primm (1956) 46 Cal.2d 690, 693, 299
P.2d 231.)


Because the majority declines to reach defendants'
constitutional arguments, I, accordingly, do not discuss them
here other than to observe that the equal protection and
due process principles relied upon by defendants place no
restrictions upon purely private action, but affect only state
action, which is not involved here. (Garfinkle v. Superior
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Court (1978) 21 Cal.3d 268, 281–282, 146 Cal.Rptr. 208, 578


P.2d 945; Kruger v. Wells Fargo Bank (1974) 11 Cal.3d


352, 366–367, 113 Cal.Rptr. 449, 521 P.2d 441; Shelley v.
Kraemer (1948) 334 U.S. 1, 13, 68 S.Ct. 836, 842, 92 L.Ed.


1161; Civil Rights Cases (1883) 109 U.S. 3, 11–19, 3 S.Ct.


18, 21–27, 27 L.Ed. 835; see also Gay Law Students Assn.
v. Pacific Tel. & Tel. Co. (1979) 24 Cal.3d 458, 468, 493, 156
Cal.Rptr. 14, 595 P.2d 592.)


I fully share the majority's concern with the current need
in this state for moderate and low income housing for
families with children. We should impose no restriction on
the power of either state or local government, through the
proper exercise of their police powers, to enact measures
calculated to insure that all families with children are able to
secure adequate and affordable housing. In the matter before
us, however, the majority simply disagrees with the explicit
**132  fact findings of a trial court which listened to the


witnesses, examined the evidence, and expressly found as a
fact that the premises in question were planned and built for


all-adult tenants and not for children. On the basis of these
findings, there is nothing in the Unruh Act which prohibits
limitations here imposed. It is not unreasonable that the rental
policies of an apartment complex be tailored and fashioned to
match its planned design and character. If the trial court had
found as a fact that the premises were designed for general
use a different legal conclusion would follow.


*749  I would dismiss the appeal of plaintiff Marina Point
from the order after judgment taxing costs, and would affirm
the judgment.


MOSK, J., concurs.


Rehearing denied; MOSK and RICHARDSON, JJ.,
dissenting.


All Citations


30 Cal.3d 721, 640 P.2d 115, 180 Cal.Rptr. 496, 30 A.L.R.4th
1161


Footnotes


* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson of the Judicial
Council.


1 See, for example, Note, Landlord Discrimination Against Children (1978) 11 Loyola L.A.L.Rev. 609, 611–
613; Ashford & Eston, The Extent and Effects of Discrimination Against Children in Rental Housing: A Study
of Five California Cities (1979); City of Campbell, Survey of Rental Policies Relating to Families with Children
(1979); City of Mountain View, Children in the Housing Market (1978).


Similar discrimination in rental housing against families with children apparently exists in many regions
throughout the country. (See, e.g., Reid et al., Patterns of Discrimination Against Children in Rental Housing
in the Metro-Atlanta Area (1979); Greene, Child Discrimination in Rental Housing: A Comparative Analysis of
Apartment Policies in Dallas, Texas (1979); Travalio, Suffer the Little Children—But Not in My Neighborhood:
A Constitutional View of Age-Restrictive Housing (1979) 40 Ohio St.L.J. 295, 296–297; O'Brien & Fitzgerald,
Apartment for Rent-Children Not Allowed (1975) 25 DePaul L.Rev. 64, 74–86.)


2 The municipal court's memorandum opinion states in relevant part:


“The Unruh and Rumford Acts, taken collectively establish a classification of person[s] protected from
discrimination in housing and business establishments. This classification includes persons discriminated
against on the basis of race, religion, [national] origin, ancestry, sex and marital status. By judicial
construction, this protection has been extended to homosexuals, long hairs, persons of unusual dress,
persons of unusual political views, and unmarried couples living together. [Citation.]
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“Not every class or person is protected. It is only such class or person that is protected as is set forth in the
Statutes or who come under the Statutes by judicial determination. There is no decision to include children,
parents with children, or families with children, as a protected class by the wording of the Statutes themselves,
or by judicial determination. [¶] ... The Court finds that the California Statutes do not extend protection to
persons in the class of defendants who are refused housing on the ground that they have a child ....


“[T]he Court ... is not indifferent to the plight of the defendants and other similarly situated persons as parents
or families with children. The Court is satisfied that there is a problem of major importance; that there is
difficulty in obtaining housing where one has a child. The judgment of the Court in no way is to be interpreted
as ‘Closing one's eyes to the problem.’ However, the Court is restricted to a judicial determination as the law
now exists under the provisions of the applicable statutes and case law. The Court finds that there is no case
law or statute placing defendants in any protected class as parents of children.”


3 After judgment was entered in favor of the landlord, the Wolfsons sought a stay of execution from the trial
court pending appeal. The trial court issued a temporary stay for six months, and at the expiration of that
period the Wolfsons vacated the premises. This vacation of the apartment does not render the appeal moot,
however, in light of the outstanding judgment for damages, attorneys' fees and costs, as well as the general


importance of the underlying issue. (See Green v. Superior Court (1974) 10 Cal.3d 616, 622, fn. 6, 111
Cal.Rptr. 704, 517 P.2d 1168.)


4 Section 51 presently provides: “All persons within the jurisdiction of this state are free and equal, and
no matter what their sex, race, color, religion, ancestry or national origin are entitled to the full and equal
accommodations, advantages, facilities, privileges or services in all business establishments of every kind
whatsoever.


“This section shall not be construed to confer any right or privilege on a person which is
conditioned or limited by law or which is applicable alike to persons of every sex, color,
race, religion, ancestry or national origin.”


Unless otherwise noted, all statutory references are to the Civil Code.


5 The fact that the landlord in this case is also subject to the specific antidiscrimination provisions of the


California Fair Housing Law in no way diminishes the applicability of the Unruh Act. Section 35743 of


the Health and Safety Code (now Gov.Code, § 12993), (one of the provisions of the Fair Housing Law,
explicitly provides in this regard: “Nothing contained in this part shall be construed to, in any manner or way,


limit the application of Section 51 of the Civil Code.” (See also Health & Saf.Code, § 35740; Burks
v. Poppy Construction Co., supra, 57 Cal.2d 463, 469–470, 20 Cal.Rptr. 609, 370 P.2d 313.)


6 Subsequent to our decision in Cox, the Legislature added “sex” to the bases of discrimination specifically
listed in the statute. (Stats. 1974, ch. 1193, § 1, p. 2568.) The purpose and legislative history of the 1974
legislation is discussed below. (See post, p. 504 of 180 Cal.Rptr., p. –––– of 640 P.2d.) With the exception
of this single addition, the current statute is identical to the provision as construed in Cox.


7 In arguing that the Unruh Act does not apply to discrimination by the landlords against families with children,
Marina Point relies on the fact that in recent years a number of bills addressed to the issue of housing
discrimination against children have been introduced in the Legislature but have not been enacted. (See
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Sen. Bill No. 359 (1977–1978 Reg.Sess.); Sen. Bill No. 440 (1979–1980 Reg.Sess).) California courts have
frequently noted, however, the very limited guidance that can generally be drawn from the fact that the
Legislature has not enacted a particular proposed amendment to an existing statutory scheme. (See, e.g.,


Gay Law Students Assn. v. Pacific Tel. & Tel. Co. (1979) 24 Cal.3d 458, 480, fn. 13, 156 Cal.Rptr. 14, 595


P.2d 592.) As the Court of Appeal explained in Sacramento Newspaper Guild v. Sacramento County Bd. of
Suprs. (1968) 263 Cal.App.2d 41, 58, 69 Cal.Rptr. 480: “The unpassed bills of later legislative sessions evoke
conflicting inferences. Some legislators might propose them to replace an existing prohibition; others to clarify
an existing permission. A third group of legislators might oppose them to preserve an existing prohibition,
and a fourth because there was no need to clarify an existing permission. The light shed by such unadopted
proposals is too dim to pierce statutory obscurities. As evidence of legislative intent they have little value.
[Citations.]”


In view of the legislative history of the 1974 amendment discussed above, the observations of the Sacramento


Newspaper Guild court appear particularly apt. As we have seen, in 1974 the Legislature noted that section
51 applied to all arbitrary discrimination and that “[t]he listing of possible bases of discrimination has no
legal effect, but is merely illustrative.” Thus, the nonenactment of the bills in question might well reflect a
determination that there is no need to clarify the existing prohibition. Moreover, each of the bills in question
contained a variety of provisions which would have excepted certain designated housing facilities from the
bill's ban on discrimination against families with children; thus, nonpassage might also be attributable to
disagreement with the scope of such exceptions, rather than with the general prohibition on discrimination
against children.


In addition, we note that although the Legislature has recently enacted specific provisions authorizing “adult
only” restrictions in mobile home parks (see Civ.Code, §§ 798.76, 799.5, enacted Stats. 1978, ch. 1031, § 1,
pp. 3183, 3185 (discussed at p. 509 fn. 11, of 180 Cal.Rptr., p. ––––n.11 of ––– P.2d, post ), the Legislature
has not adopted any comparable provision sanctioning such restrictions in apartment complexes or in rental
housing generally.


8 In Ritchey v. Villa Nueva Condominium Assn. (1978) 81 Cal.App.3d 688, 146 Cal.Rptr. 695, the Court
of Appeal cited this passage from Flowers in rejecting a condominium owner's challenge to the validity of
an association's by-law which limited the occupancy of a portion of a condominium project to persons 18
years of age or older. In Ritchey, however, the plaintiff did not raise any claim under the Unruh Act at all,
and consequently the Court of Appeal in that case did not address the question presented in the instant
proceeding.


9 Although the case of Newby v. Alto Riviera Apartments (1976) 60 Cal.App.3d 288, 131 Cal.Rptr. 547,
involved a landlord's threatened eviction of a tenant on the basis of the tenant's own conduct and thus is
clearly distinguishable from the instant matter, some language in the Newby opinion does conflict with the
above analysis of the Unruh Act and must be disapproved. In Newby, the court stated: “Action by a landlord
which does not restrict the right of a tenant to insure habitable living premises, and does not discriminate
on the basis of race, sex, color, religion, ancestry, or national origin, is not actionable under the [Unruh Act]
if it proceeds from a motive of rational self-interest, i.e., if it is ‘rationally related to the facilities provided.’ ”


(Id., at p. 302, 131 Cal.Rptr. 547.)


This statement is surely overbroad since an entrepreneur may pursue many discriminatory practices “from a
motive of rational self-interest,” e.g., economic gain, which would unquestionably violate the Unruh Act. For
example, an entrepreneur may find it economically advantageous to exclude all homosexuals, or alternatively
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all nonhomosexuals, from his restaurant or hotel, but such a “rational” economic motive would not, of course,


validate the practice. (See Stoumen v. Reilly, supra, 37 Cal.2d 713, 234 P.2d 969.)


10 See, for example, 2 White House Conference on Aging, Toward a National Policy on Aging (1971) 29–
36; President's Task Force on Aging, Toward a Brighter Future for the Elderly (1970) 38–40; Hearings on
Condominium Conversions and the Elderly before the California Assembly Committee on Aging (1978).


In Taxpayers Ass'n of Weymouth Tp. v. Weymouth Tp. (1976) 71 N.J. 249, 364 A.2d 1016, 1026–1028,
the New Jersey Supreme Court, in a thoughtful and well-documented opinion, explained at some length the
numerous factors underlying the special housing needs of the elderly. The Court stated: “In part the need of
the elderly for specialized housing results from the fixed and limited incomes upon which many older persons
are dependent.... [¶] In part, though, the needs for specialized housing transcends economic status and
results from the particular physical and social problems of the elderly ... ‘... To the elderly, accidents in the
home are a real danger. Falls, for example, are the leading cause of accidental death for those 65 and over....
[Housing p]lans should include more and wider walkways with fewer stairs, an interior and exterior designed
to permit easy social contact, provision for common rooms, short distances between buildings, easy refuse
collection, light maintenance and well-lighted walkways and halls....'


“Though special social and psychological needs of the elderly are perhaps less obvious than their physical
needs, they are no less real. The elderly are apt to be less mobile than younger persons. They may have
lost friends and relatives of comparable age and background. As a result, readily accessible companionship
becomes increasingly important to them. In addition, the fact that children may have moved away sometimes
causes elderly persons to seek an age-homogeneous environment to replace broken family ties.... Such an
environment also helps older citizens to adjust to the social and psychological effects of retirement .... In
addition, age-homogeneous communities afford a sense of security to their residents and thereby reduce the
fear of criminal victimization.... Finally, these communities facilitate social relations and increase opportunities
for the peer contact which many older persons need and desire.” (364 A.2d at pp. 1026–1028 [citations
omitted].) (See also Teaff et al., Impact of Age Integration on the Well-Being of Elderly Tenants in Public
Housing (1978) 33 J. Gerontology 126 (empirical study finding that elderly tenants “living in age-segregated
environments ... participate more in organized activities within the housing environment, ... have higher
morale, higher housing satisfaction, and greater mobility in their neighborhoods”).)


11 In light of the housing special needs of older citizens, the New Jersey Supreme Court, in the Weymouth case
quoted at length in footnote 10, upheld the validity of a municipal zoning ordinance setting aside a portion
of land for use as a mobile home park for older citizens. In reaching its conclusion, the court observed: “The
role which mobile home developments can play in satisfying the special needs of the State's senior citizens is
evident. First, mobile homes provide a relatively inexpensive form of housing at a time when the demand for
such housing is great and its availability is limited ... Second, mobile home developments afford the elderly the
age-homogeneous environments which many older persons now seek and desire. Finally, the size of mobile


homes is ideal for older persons with both physical and financial limitations....” ( 364 A.2d at p. 1029.)


These special features of mobile home parks, which corrolate closely with the special needs of older citizens,
may well explain the fact that mobile home parks constitute the only housing facilities in which the California
Legislature has explicitly authorized “adult only” restrictions. (See Civ.Code, §§ 798.76, 799.5.)


12 Thus, contrary to the suggestion of the dissent (dis. opn., post, pp. 510–511 of 180 Cal.Rptr., pp. 129–130
of 640 P.2d), this opinion does not bar age-limited admission policies of retirement communities or housing
complexes reserved for older citizens.
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13 Although one argument urged in defense of the exclusion of families with children from Marina Point rests
upon the presence of swimming pools on the premises, the landlord's own actions reveals the hollowness of
the contention. The swimming pools were part of the apartment complex long before the landlord instituted its
“adults only” program. If the pools were not incompatible with the presence of children during the period before
the new program, the pools could hardly become prohibitively dangerous after the institution of that program.


Moreover, the landlord's ostensible concern for the safety of children has never led it to adopt the less
restrictive practice of simply excluding children from the use of the pools. Instead, the evidence at trial
established that the landlord has routinely permitted both the remaining resident children and children of
guests to use its swimming facilities. Under these circumstances, the presence of the swimming pools cannot
possibly justify the landlord's broad exclusionary policy.


Finally, we note that the asserted “special features” on which the dissent relies—swimming pools with no
shallow ends, no playgrounds, ungated gangplanks to the ocean—are hardly the kind of amenities which
would suggest that this apartment complex was intended solely for “our middle aged or older citizens” on
whose behalf the dissent defends the complex's exclusionary policy. (See dis. opn. post, pp. 510–511 of 180
Cal.Rptr., pp. 129–130 of 640 P.2d.)


** Assigned by the Chairperson of the Judicial Council.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Defendant in fraud action appealed from a judgment entered
by the Superior Court, Los Angeles County, Francis X.
Marnell, J., in favor of plaintiff, on ground that defendant
was improperly denied his right to a jury trial. The Court
of Appeal, Klein, P.J., held that: (1) defendant waived jury
trial by his failure to demand jury after plaintiff's clear
announcement that case was a four-day nonjury trial, and (2)
trial court did not abuse its discretion in refusing defendant's
request for jury trial at time of trial.


Affirmed.


Procedural Posture(s): On Appeal.


West Headnotes (5)


[1] Jury Necessity for Demand


Defendant in civil action alleging fraud waived
jury trial by his failure to demand jury after
plaintiff's clear announcement that case was a
four-day nonjury trial. West's Ann.Cal.C.C.P. §§
631, 631, subd. 8.


2 Cases that cite this headnote


[2] Jury Form and Sufficiency of Waiver


In view of defendant's actual notice of waiver by
plaintiff in fraud action of jury and applicability
of statute governing waiver of jury, lack
of written notice was an irrelevancy. West's
Ann.Cal.C.C.P. § 631, subd. 8.


2 Cases that cite this headnote


[3] Jury Operation and Effect of Waiver


Once there has been a waiver of jury by party
at time case was actually scheduled for trial, it
cannot be withdrawn except at discretion of trial
court, and trial court ruling will not be reversed
in absence of an abuse of discretion.


12 Cases that cite this headnote


[4] Jury Operation and Effect of Waiver


In exercising its discretion to determine whether
waiver of jury trial can be withdrawn, trial court
may consider delay in rescheduling trial for jury,
lack of funds, timeliness of request and prejudice
to all the litigants.


16 Cases that cite this headnote


[5] Jury Time for Making Demand


Where, if defendant's request for jury had been
granted, yet another continuance would have
resulted, entailing more costs and inconvenience
of witnesses, plaintiff could ill afford any further
delay financially as subject matter of fraud
action involved alleged swindle by defendant
of plaintiff's life savings, and plaintiff would
suffer substantial prejudice because of running
of five-year period to bring case to trial, trial
court did not abuse its discretion in not granting
defendant's request for jury at time of trial.


8 Cases that cite this headnote
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*359  Defendant and appellant Robert Bowman (Bowman)
appeals a judgment in favor of plaintiff and respondent John
McIntosh (McIntosh), on the ground that he was improperly
denied his right to a jury trial.


We affirm the judgment.


FACTS


McIntosh, a fireman contemplating retirement after 18 years
service, wanted to augment his prospective pension by a
secure investment. He was advised by Bowman, his former
commanding officer, to withdraw his savings, liquidate his
securities, and borrow additional money from the Fireman's
Credit Union to enter into a limited partnership, which was to
purchase a purportedly established peach orchard. However,
at the time Bowman advised McIntosh to invest in the
orchard, the limited partnership had been formed, had already
taken title to the orchard and was in financial distress and the
orchard was in foreclosure.


As a prior investor in the orchard, Bowman was aware of the
true situation. Shortly after obtaining funds from McIntosh,
the partnership became defunct. McIntosh's entire investment
was lost.


*360  PROCEDURAL BACKGROUND


In May 1977, McIntosh filed a complaint alleging fraud
against Bowman and others.


In an October 14, 1977, at-issue memorandum, McIntosh
requested a jury trial. Trial was set for May 27, 1981.


**535  On May 27, in the Master Calendar Department of the
Los Angeles Superior Court, McIntosh's counsel announced
that McIntosh waived jury. The court clerk did not send
written notice of McIntosh's waiver to Bowman. The matter
was continued to July 14, 1981.


On July 14, 1981, the parties again appeared in the Master
Calendar Department. McIntosh's counsel again announced
jury waiver. Bowman's counsel said he wanted a jury. The
trial was put over until January 5, 1982, and on January 5, was
continued to March 1, 1982.


On March 1, in the Master Calendar Department, McIntosh's
counsel announced the trial was a four-day nonjury, and the
case was assigned out for trial as nonjury to Department 35.


In Department 35, McIntosh's counsel reiterated the jury
waiver. Bowman's counsel claimed he knew of no such
waiver and that he had anticipated a jury trial. The trial
court observed that Bowman had not put up jury fees. The
trial court heard argument, and denied Bowman's motion
for a jury trial, concluding that Bowman had waived jury
under several subdivisions of Code of Civil Procedure section


631, 1  specifically citing his failure to deposit jury fees timely.


The case was tried without a jury and McIntosh obtained a
judgment against Bowman. Bowman's motion for a new trial
was denied and this appeal followed.


DISCUSSION


1. Civil jury not absolute.
Bowman contends he was denied his right to a jury trial when
the trial court improperly found he had waived that right by
failure to deposit jury fees timely. He relies heavily on the fact
that he never received from the court clerk the 10-day written
notice of jury waiver by McIntosh.


*361  The California Constitution, article I, section 16,
secures the right to a jury, but in a civil case, the right may
be waived in a number of ways under section 631. (March v.
Pettis (1977) 66 Cal.App.3d 473, 476–477, 136 Cal.Rptr. 3.)
Section 631 states in pertinent part: “Trial by jury may be
waived ... in any of the following ways: [¶] .... [¶] 4. ... in
any superior court action if a jury is demanded by either
party in the memorandum to set cause for trial and such party
thereafter by announcement or by operation of law waives
a trial by jury, then in said event any and all adverse party
or parties shall be given 10 days' written notice by the clerk
of the court of such waiver, whereupon, notwithstanding any
rule of the court to the contrary, such adverse party or parties
shall have not exceeding five days immediately following the
receipt of such notice of such waiver, within which to file and
serve a demand for a trial by jury and deposit advance jury
fees for the first day's trial whenever such deposit is required
by rule of court, ..., or if for any cause said notice is not given,
the trial of said action shall be continued by the court for a
sufficient length of time to enable the giving of such notice
by the clerk of the court to such adverse party. [¶] .... [¶] 5. By
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failing to deposit with the clerk, or judge, a sum equal to the
amount of one day's jury fees payable under the law, 14 days
prior to the date set for trial.”


2. Waiver occurred pursuant to Section 631, subdivision 8.
Section 631, subdivision 8 states in pertinent part: “When
the party who has demanded trial by jury [McIntosh] either
waives such trial upon or after the assignment for trial to
a specific department of the court, ..., or fails to deposit
the fees as provided in subdivision 6 or 7; by the other
party [Bowman] either failing promptly to demand trial by
jury before the judge in whose department such waiver, ...,
was made [Judge in Master Calendar Department], or by his
failing promptly to deposit the fees provided in subdivision 6
or 7.” (Emphasis added.)


**536  [1]  On March 1, 1982, in the Master Calendar
Department, Bowman waived jury trial by his failure to
demand jury after McIntosh's clear announcement that the
case was a four-day nonjury trial. In fact, when the case was
assigned out to Department 35, Bowman's counsel conceded
that he had failed to timely demand jury and that his conduct
was “negligent” in that regard.


In Department 35, Bowman requested a jury trial, and in
response to the trial court's inquiry as to why such demand
had not been made earlier that morning in the Master Calendar
Department, Bowman's counsel offered as an excuse his need
to confer with Bowman. He represented that after conferring
*362  with Bowman, the determination was made to seek a


jury trial. Bowman's counsel also argued to the trial court that
he had anticipated a jury trial. This argument was somewhat
incredulous in view of the fact that McIntosh repeatedly
waived jury by announcement on May 27, 1981, July 14, 1981
and again on March 1, 1982, in open court in the presence of
Bowman's counsel.


3. Bowman's reliance on written notice misplaced.
The court clerk failed to send out the 10-day written notice
following McIntosh's announcement of jury waiver on May
27 pursuant to section 631, subdivision 4. However, the
waiver provisions of section 631 are in the disjunctive, and
under the facts herein, subdivision 8 comes into play and
controls.


When the parties were before the judge in the Master Calendar
Department on March 1, 1982, and McIntosh again waived
jury by indicating the case was to be tried as a nonjury matter,


subdivision 8 required Bowman “promptly to demand trial
by jury” before that very judge. This Bowman did not do.
He waited until the parties were sent out to a nonjury trial
department and then offer a lame excuse as to why Bowman's
jury trial rights had not been perfected.


Bowman had actual notice of McIntosh's waiver back on May
27, 1981 and again on July 14, 1981 some nine months before
the March 1, 1982 trial date. On May 29, 1981, following
McIntosh's May 27 announcement of waiver, Bowman's
counsel wrote to Bowman informing him that since McIntosh
had waived jury, it was up to Bowman to decide whether he
wanted a jury trial.


[2]  In view of Bowman's actual notice and the applicability
of subdivision 8, the lack of written notice was an irrelevancy.


Further, Bowman has made no suggestion of any prejudice


occurring in his trial, as is his burden at this point. ( Byram
v. Superior Court (1977) 74 Cal.App.3d 648, 653, 141
Cal.Rptr. 604.)


This case turns on whether the trial court committed an abuse
of discretion in denying Bowman's belated request for a jury
trial. It is not to be resolved by this court's acquiescing to
Bowman's tardy attempt to invoke form over substance before
this tribunal.


4. No abuse of discretion in denial of relief from waiver.
Since Bowman never admitted to a waiver of jury trial, he did
not request relief therefrom in the trial court. On appeal he
contends that the trial court should have granted his request
for a jury at the time of trial.


*363  [3]  However, once there has been a waiver by a
party at the time the case is actually scheduled for trial, it
cannot be withdrawn except at the discretion of the trial court,
and a trial court ruling will not be reversed in absence of
an abuse of discretion. “As with all actions by a trial court
within the exercise of its discretion, as long as there exists
‘a reasonable or even fairly debatable justification, under the
law, for the action taken, such action will not be here set
aside, ...’ ” (Gonzales v. Nork (1978) 20 Cal.3d 500, 507, 143
Cal.Rptr. 240, 573 P.2d 458.)


[4]  In exercising discretion, a trial court may consider delay
in rescheduling the trial for jury, lack of funds, timeliness of
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the request and prejudice to all the litigants. **537  (March
v. Pettis, supra, 66 Cal.App.3d at p. 480, 136 Cal.Rptr. 3.)


Here, such factors were considered by the trial court. If
Bowman's request for a jury had been granted, yet another
continuance would have resulted, entailing more costs and
inconvenience of witnesses. Two witnesses for McIntosh
appeared for trial on May 27, 1981, and witnesses had to be
called off several times.


[5]  McIntosh could ill afford any further delay financially as
the subject matter of the trial involved the alleged swindle by
Bowman of McIntosh's life savings. Also, McIntosh would
suffer substantial prejudice because of the running of the five-
year period to bring a case to trial.


Here, the trial court did not act arbitrarily; rather, it proceeded
reasonably in making its decision. (Gonzalez v. Nork, supra,
20 Cal.3d at p. 511, 143 Cal.Rptr. 240, 573 P.2d 458.)


Finally, in regards to prejudice there is a seldom articulated
reason for allowing the determination of the trial court to
stand. “ ‘Defendants cannot play “Heads I win, Tails you
lose” with the trial court.’ Reversal of the trial court's refusal
to allow a jury trial after a trial to the court would require
reversal of the judgment and a new trial. It is then reasonable
to require a showing of actual prejudice on the record to
overcome the presumption that a fair trial was had and
prejudice will not be presumed from the fact that trial was


to the court or to a jury.” (Emphasis added; Byram v.
Superior Court, supra, 74 Cal.App.3d at p. 653, 141 Cal.Rptr.
604.) Prejudice by a nonjury trial cannot be presumed; on the
contrary, it is presumed that the party had the benefit of a
fair and impartial trial as contemplated by the Constitution.


( Glogau v. Hagan (1951) 107 Cal.App.2d 313, 318–319,
237 P.2d 329.)


Just as criminal defendants often play the game known
as “waive the lawyer,” civil litigants sometimes joust by
“waiving the jury.” (Heim v. Houston, (1976) 60 Cal.App.3d
770, 772, 131 Cal.Rptr. 755.) This practice is so prevalent it
has been coined as the game of “Heads I win, Tails *364  you


lose.” ( Tyler v. Norton (1973) 34 Cal.App.3d 717, 722, 110


Cal.Rptr. 307.) 2


5. Remedy of writ not utilized.
At the time the case was actually scheduled for trial in
Department 35, a writ of mandate was the proper remedy to
secure a jury trial where it was allegedly being improperly


withheld by a trial court. ( Byram v. Superior Court, supra,
74 Cal.App.3d at p. 654, 141 Cal.Rptr. 604.)


Here it appears Bowman may have been playing the game.
Although Bowman's request for a jury trial was denied, he did
not file a petition for writ of mandate. Instead he let the case
go to trial as nonjury and appealed on the jury waiver issue.


DISPOSITION


The judgment is affirmed.


LUI and ARABIAN, JJ., concur.


All Citations


151 Cal.App.3d 357, 198 Cal.Rptr. 533


Footnotes


1 All subsequent references to the Code of Civil Procedure will be by section number only.


2 The trial court made the observation that “I think the defendant was playing games all along with this idea of
a jury trial. He knew the plaintiff didn't want a jury; he knew it for a year in advance ...,” at the close of the
parties' argument on the issue and prior to its ruling to deny Bowman's belated motions.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Declined to Extend by Valenzuela v. Perry, Cal.App. 2 Dist., November


19, 2020


12 Cal.App.5th 1214
Court of Appeal, Second District, Division 7, California.


MONSTER, LLC et al., Petitioners,


v.


The SUPERIOR COURT of Los


Angeles County, Respondent;


Beats Electronics, LLC, Real Party in Interest.


B278289
|


Filed 6/21/2017


Synopsis
Background: After audio equipment company's claim that
headphone company had engaged in a fraudulent scheme
to deprive audio equipment company of its interest in
headphone company was dismissed on summary judgment,
2016 WL 4922209, and trial was set on headphone company's
cross-claims for breach of contracts giving audio equipment
company the right to sell and manufacture headphones,
headphone company sought noticed motion to resolve issue of
amount of attorney fees headphone company was entitled to
recover as damages on cross-claims. The Superior Court, Los
Angeles County, No. BC595235, William F. Fahey, J., entered
order directing that amount of fees be resolved through a
noticed motion. Audio equipment company filed petition for
writ of mandate, seeking an order directing the Superior Court
to vacate its order and enter a new order granting audio
equipment company a jury trial on issue of attorney fees.


Holdings: The Court of Appeal, Zelon, Acting P.J., held that:


[1] statute governing award of fees in contract actions did not
require trial court to assess fees sought as damages in cross-
claims;


[2] headphone company was not entitled to fees as prevailing
party on contract claims; and


[3] statute listing items prevailing party in civil action was
entitled to recover as costs did not require trial court to assess
fees sought as damages in cross-claims.


Petition granted.


Procedural Posture(s): Petition for Writ of Mandate; Motion
for Jury Trial; Motion for Attorney's Fees.


West Headnotes (24)


[1] Mandamus Modification or vacation of
judgment or order


Mandamus Trial by jury


Writ of mandate is a proper remedy to secure the
right to a jury trial; even if the complaining party
could obtain reversal of the judgment after a
bench trial, such a procedure would be inefficient
and time consuming. Cal. Const. art. 1, § 16.


1 Cases that cite this headnote


[2] Appeal and Error Appeal


Although the denial of a jury trial is reviewable
on appeal from the judgment, review by way of
extraordinary writ is normally the better practice
so as to avoid time needlessly expended in a court
trial. Cal. Const. art. 1, § 16.


2 Cases that cite this headnote


[3] Appeal and Error Right to jury trial


Issue of whether a party is constitutionally
entitled to a jury trial is a pure question of law
that appellate court reviews de novo. Cal. Const.
art. 1, § 16.


1 Cases that cite this headnote


[4] Jury Legal or Equitable Actions or Issues


Jury trial is a matter of right in a civil action at
law, but not in equity. Cal. Const. art. 1, § 16.


[5] Jury Actions for the recovery of money
only or of specific real or personal property
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Suit to recover damages for breach of contract
is an action at law in which a right to jury trial
ordinarily exists. Cal. Const. art. 1, § 16.


[6] Jury Issues of law or fact in general


When the right to jury trial exists, it provides the
right to have a jury try and determine issues of
fact, which includes the assessment of damages.
Cal. Const. art. 1, § 16.


1 Cases that cite this headnote


[7] Jury Denial or Infringement of Right


Jury as a fact-finding body occupies so firm and
important a place in the system of jurisprudence
that any interference with its function in this
respect must be examined with the utmost care.
Cal. Const. art. 1, § 16.


1 Cases that cite this headnote


[8] Costs, Fees, and Sanctions Requisites and
validity; reciprocity


Primary purpose of statute providing that
attorney fees shall be fixed by the court in any
action on a contract containing provision that
attorney fees incurred to enforce contract shall
be awarded either to one of the parties or to
the prevailing party is to establish mutuality
of remedy when a contractual provision makes
recovery of attorney fees available to only one
party, and to prevent the oppressive use of one-


sided attorneys fee provisions. Cal. Civ. Code
§ 1717.


4 Cases that cite this headnote


[9] Costs, Fees, and Sanctions Statutory or
contractual authorization


Statute providing that attorney fees shall be
fixed by the court in any action on a contract
containing provision that attorney fees incurred
to enforce contract shall be awarded either to one
of the parties or to the prevailing party allows
party who defeats the contract claim to recover
attorney fees under that contract if the opposing


party would have been entitled to attorney fees


had it prevailed. Cal. Civ. Code § 1717.


5 Cases that cite this headnote


[10] Costs, Fees, and Sanctions Contracts


As a general matter, tort and other noncontract
claims are not subject to statute governing
award of attorney fees in actions on contracts
containing attorney fee provisions and statute's


reciprocity principles. Cal. Civ. Code § 1717.


2 Cases that cite this headnote


[11] Costs, Fees, and Sanctions Requisites and
validity; reciprocity


Costs, Fees, and Sanctions Torts


Although parties to a contract are free to agree
that one or more of them shall recover their
attorney fees if they prevail on a tort or other
noncontract claim, right to recover those fees
depends solely on the contractual language,
and statute governing award of attorney fees
in actions on contracts containing attorney
fee provisions does not make a unilateral fee
provision reciprocal on tort or other noncontract


claims. Cal. Civ. Code § 1717.


3 Cases that cite this headnote


[12] Costs, Fees, and Sanctions Questions of
law and fact


Statute governing award of attorney fees in
actions on contracts containing fee provisions
did not require trial court, rather than
jury, to assess fees sought as damages in
headphone company's cross-claim against audio
equipment company for breach of contracts
concerning sale and manufacture of headphones,
even though headphone company successfully
asserted contracts as a defense to claim that it
engaged in a fraudulent scheme to deprive audio
equipment company of its interest in headphone
company; headphone company did not seek
fees as prevailing party on fraud claim, jury
determination of damages for breach of contract
was a constitutional right, and statute did not
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permit court to assess fees sought as damages or
to fix fees prior to resolution of claim. Cal. Const.


art. 1, § 16; Cal. Civ. Code § 1717.


[13] Costs, Fees, and Sanctions Result of
Litigation; Prevailing Party


Headphone company was not entitled to attorney
fees as prevailing party on claims against audio
equipment company for breach of contracts
concerning sale and manufacture of headphones
under statute governing award of attorney fees in
actions on contracts providing for award of fees
to prevailing party; statute did not permit court to
fix fees prior to resolution of claim, and contract
claims had not yet been resolved because there


was no determination of damages. Cal. Civ.
Code § 1717.


2 Cases that cite this headnote


[14] Contracts Grounds of action


Damages are a necessary element of breach of
contract claims.


2 Cases that cite this headnote


[15] Costs, Fees, and Sanctions In General;
Grounds and Factors Considered


When sought by the prevailing party as an
incident to judgment, attorney fees may be
properly awarded as a form of cost after entry of
judgment.


4 Cases that cite this headnote


[16] Costs, Fees, and Sanctions Presumptions,
inferences, and burden of proof


When attorney fees are part of the relief sought,
they must be pleaded and proved at trial.


1 Cases that cite this headnote


[17] Damages Elements of damages in general


Where attorney fees are sought in a proceeding
as damages, then claim for attorney fees is part
of the damages sought in the principal action.


4 Cases that cite this headnote


[18] Damages Expenses


When attorney fees are sought in a proceeding
as damages, attorney fees would be required
to be pleaded and proven, as any other item
of damages, at trial; no similar procedural and
evidentiary base is required where attorney fees
were not the cause of action but an incident to it.


5 Cases that cite this headnote


[19] Costs, Fees, and Sanctions Time for
application


Under statute governing attorney fees in actions
on contracts containing attorney fee provisions, a
party cannot move for fees, nor can the court fix
the amount of those fees, until breach of contract


claim has been resolved. Cal. Civ. Code §
1717.


1 Cases that cite this headnote


[20] Constitutional Law Statutory abrogation
of constitutional right


A statute cannot override a constitutional
requirement, and is invalid to the extent of the
conflict.


1 Cases that cite this headnote


[21] Constitutional Law Avoidance of
constitutional questions


When possible, courts must construe statutes in a
manner which avoids constitutional difficulties.


[22] Damages Expenses


Statute listing items prevailing party in civil
action was entitled to recover as costs did not
require trial court, rather than jury, to assess
attorney fees sought as damages in headphone
company's cross-claim against audio equipment
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company for breach of contracts concerning sale
and manufacture of headphones; although statute
included attorney fees that were authorized by
contract as a recoverable cost and directed that
such fees be fixed upon a noticed motion, statute
only applied once party had prevailed on a claim,
related only to attorney fees incurred as costs,
and had no application to fees sought as damages.
Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code §
1033.5.


[23] Costs, Fees, and Sanctions Costs, Fees,
and Sanctions


Term “costs” in statute listing items prevailing
party in civil action is entitled to recover as
costs refers to allowances that are authorized to
reimburse the successful party to an action or
proceeding and are in the nature of incidental
damages to indemnify a party against the
expense of successfully asserting his rights. Cal.
Civ. Proc. Code § 1033.5.


[24] Costs, Fees, and Sanctions In General;
Grounds and Factors Considered


Costs are allowed solely as an incident of the
judgment given upon the issues in the action;
they constitute no part of a judgment.


See 7 Witkin, Cal. Procedure (5th ed. 2008)
Judgment, § 170 et seq.


West Codenotes


Limited on Constitutional Grounds


Cal. Civ. Code § 1717


**817  ORIGINAL PROCEEDING. Petition for writ of
mandate, William F. Fahey, Judge. Petition for writ of
mandate granted. (Los Angeles County Super. Ct. No.
BC595235)


Attorneys and Law Firms


Cotchett, Pitre & McCarthy, Santa Monica, Joseph W.
Cotchett, Philip L. Gregory, Burlingame; Gordon & Reese,
Gary J. Lorch and Elizabeth B. Vanalek, Los Angeles, for
Petitioners.


No appearance for Respondent.


Boies, Schiller & Flexner, Los Angeles, William A. Isaacson
and Karen L. Dunn for Real Party in Interest.


Opinion


ZELON, Acting P.J.


*1218  Petitioners Monster LLC and its founder, Noel Lee,
filed a tort action alleging Beats Electronics had engaged in
a fraudulent scheme to deprive them of their interest in the
company. In its answer, Beats asserted all of the petitioners’
claims were barred by release provisions set forth in the
parties’ prior written agreements. Beats also filed a cross-
complaint alleging that: (1) petitioners had breached the terms
of those written agreements by filing their complaint; and (2)
petitioners’ acts had damaged Beats by causing the company
to incur attorney's fees and other litigation costs.


Beats filed a motion for summary judgment seeking dismissal
of petitioners’ claims based on the contractual release
provisions. The court granted the motion, and set a trial on
Beats's cross-claims for breach of contract. At a subsequent


case management conference, Beats argued that Civil
Code section 1717 required the court, rather than a jury, to
determine the amount of attorney's fees it was entitled to
recover as damages on its cross-claims. Petitioners, however,
asserted that because Beats was seeking its attorney's fees as
a form of contract damages, they were entitled to a jury trial
on the issue. After receiving supplemental briefing, the court
entered an order directing that the amount of Beats's attorney's
fees be resolved through a noticed motion.


*1219  Petitioners filed a petition for writ of mandate seeking
an order directing the trial court to vacate its order, and enter a
new order granting them a jury trial on the issue of attorney's
fees. We issued an order to show cause, and now grant the
petition.


FACTUAL BACKGROUND
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A. Summary of Events Preceding the Filing of
Monster's Complaint


1. Summary of the parties’ licensing
and manufacturing agreements


Noel Lee is the founder and manager of Monster LLC, an
audio equipment company. Between 2005 and 2008, Lee
and Monster (collectively Monster) entered into discussions
with Andre Young (also known as Dr. Dre, hereafter
Dre) and Jimmy Iovine to design and manufacture a new
line of headphones. In January of 2008, Iovine and Dre
signed a licensing agreement granting Monster the right to
manufacture and sell “Beats by Dre”—branded headphones.
After entering into the agreement, Dre and Iovine founded
“Beats Electronics” (Beats).


In August of 2009, Monster and Beats entered into an
amended agreement that superseded the 2008 licensing
agreement. The amended agreement included a provision
**818  stating that Beats had “the right to terminate [the


agreement] ... at any time on or after the earlier of (i) January
7, 2013 or (ii) the closing of a transaction that results in a
Change of Control.” Beats's operating agreement defined the
term “Change of Control” to mean the acquisition of more
than 50 percent of the company. The amended agreement
further provided that upon termination, Monster would be
required to: (1) transfer its ownership rights to the “industrial
design” of all Beats-branded products to Beats; and (2) grant
Beats a nonexclusive license to use any intellectual property
that was necessary for the “continued manufacture and sale of
all Beats products.” The amended agreement also contained
a provision granting Lee a 5 percent ownership interest in
Beats.


2. Termination of the 2009 licensing agreement


In August of 2011, mobile phone manufacturer HTC agreed
to purchase a 51 percent interest in Beats for approximately
$300 million. Several weeks later, Beats notified Monster
that the sale to HTC qualified as a “Change of Control,”
and that Beats intended to exercise its right to terminate
the 2009 licensing agreement. In June of 2012, Beats and
Monster executed a “Termination Agreement and Mutual
Release” (Termination Agreement) setting forth the terms of
Monster's “transition and separation” from Beats.


*1220  The “Recitals” section of the Termination Agreement
stated that the parties had entered into the agreement “to
affirm the termination” of their prior agreements, including
the 2009 licensing agreement, and to “mutually release each
other from [existing] claims, ... and set forth the [p]arties’
remaining obligations to each other.” Under the terms of the
Termination Agreement, Monster was provided “the right to
act as Beats’ sales representative and distributor through the
end of 2012, and the right to certain royalties through the end
of 2013.” Monster, in turn, agreed to waive “any and all causes
of action, claims, rights, judgments ... or liabilities[,] ... arising
under or in connection with the performance or termination
of the [prior licensing agreements].”


The Termination Agreement also included an attorney's fees
provision stating: “In the event that any [p]arty brings an
action to enforce or affect its rights under this Agreement, the
prevailing [p]arty ... shall be entitled to recover its costs and
expenses, including, ... reasonable attorney's fees, incurred in
connection with such an action.”


3. Lee's sale of his 5 percent interest in Beats


In December of 2012, Lee decided to sell back three quarters
of the 5 percent interest he had obtained in Beats pursuant
to the 2009 licensing agreement, leaving him with a 1.25
percent ownership interest in the company. The terms of the
sale were set forth in the “2012 Unit Repurchase Agreement,”
which contained a provision releasing all claims related
to the transaction, including claims for fraud or fraudulent
inducement.


In October of 2013, Lee elected to sell Beats back his
remaining 1.25 percent interest in the company. The terms
of the sale were set forth in the “2013 Unit Repurchase
Agreement,” which contained a provision stating that both
parties agreed to release all claims “pertaining or relating to
the Securities, including without limitation, causes of action
for breach of fiduciary duty, negligent misrepresentation,
fraud and fraudulent inducement....” The 2013 agreement
also included an indemnity provision stating, in relevant part:
“Each party to this Agreement agrees to defend, **819
indemnify and hold harmless the other party ... from and
against all losses, damages, liabilities, claims ... and expenses
(including reasonable attorneys’ fees) arising out of, relating
to or resulting from any breach of this Agreement, including
any representation or warranties contained therein, by the
indemnifying party.”
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Approximately seven months after the parties executed the
2013 Unit Repurchase Agreement, Apple acquired Beats for
over $3 billion.


*1221  B. Summary of the Parties’ Pleadings
In January of 2015, Monster filed a tort action alleging
Beats and HTC had engaged in a fraudulent scheme to
divest Monster of its interest in Beats and the “Beats by
Dre” line of headphones. According to the complaint, HTC's
decision to acquire a 51 percent interest in Beats had been a
“sham ‘Change of Control’ event” that was intended to force
Monster out of the company, and allow Beats to “assume
complete manufacture, promotion, distribution and sales of
the ‘Beats by Dre’ product line.” The complaint further
alleged that less than a month after Monster had finalized the
Termination Agreement with Beats, HTC loaned Beats over
$200 million, which Beats then used to purchase back half of
HTC's 51 percent interest in the company.


The complaint also alleged Beats had fraudulently induced
Lee to sell back his remaining 1.25 percent interest in the
company. Lee claimed that before agreeing to sell back his
interest, he had asked Iovine and Beats president, Luke Wood
whether the company expected any “liquidity events” in the
near future. Iovine and Wood both told Lee no such events
were planned. Based on these representations, Lee agreed to
sell his remaining interest in Beats back to the company for
approximately $5.5 million. Eight months later, Lee learned
Apple was acquiring Beats for $3.2 billion, increasing the
value of Lee's former 1.25 percent interest to over $30


million. 1


In its answer to the complaint, Beats asserted waiver as an
affirmative defense, claiming that all of Monster's causes
of actions were barred by the release provisions set forth
in the Termination Agreement, the 2012 Unit Repurchase
Agreement and the 2013 Unit Repurchase Agreement.


Beats also filed a cross-complaint alleging Monster and
Lee had breached the terms of those agreements by filing
their lawsuit. In its first cause of action for breach of the
Termination Agreement, Beats alleged: “The gravamen of
Monster's claims against Beats.... is that the HTC transaction
was a ‘sham “Change of Control” transaction’ executed
solely to ‘exclude Monster and Lee from the sale of
the “Beats by Dre” product line.’ [¶] ... [¶] By bringing
these ‘sham’ claims Monster breached the Termination


Agreement's release provision.... [¶] Monster's breach of
the Termination Agreement has damaged and continues to
damage Beats. Beats has been, and will continue to be,
forced to expend money, time, and other resources in order to
defend against Monster's meritless and released claims in this
litigation—damages that, but for Monster's breach, it would
not have suffered.”


*1222  In its third cause of action for breach of the 2013
Unit Repurchase Agreement, Beats similarly alleged: “The
gravamen of Lee's claim ... is that he was coerced and **820
deceived into selling his shares of Beats in order to deprive
him of any profits from the eventual (though unknown at the
time) sale of Beats to Apple. [¶] ... [¶] By bringing these
stock sale claims Lee breached the release provisions of the
2013 Unit Repurchase Agreements.... [¶] Lee's breach of the
2013 Unit Repurchase Agreement has damaged and continues
to damage Beats. Beats has been, and will continue to be,
forced to expend money, time, and other resources in order
to defend against Lee's meritless and released claims in this
litigation, damages that, but for Lee's breach, it would not


have suffered.” 2


Both parties initially requested a jury trial on all of the
claims and cross-claims. In its proposed jury instructions,
Beats requested the court provide the following instruction
with respect to damages on its cross-claims: “Beats claims
damages for attorney fees and costs reasonably and
necessarily incurred in defending all claims brought by
Monster and [Lee].... [¶] Beats must prove the amount of
attorney fees and costs.”


C. Trial Court Proceedings
On April 28, 2016, Beats filed a motion for summary
judgment on the claims pleaded in Monster's complaint.
Beats argued that all of Monster's claims were barred by the
release provisions set forth in the Termination Agreement, the
2012 Unit Purchase Agreement and the 2013 Unit Purchase
Agreement. Beats's motion did not address its cross-claims
for breach of contract. The court granted Beats's motion,
concluding that “the releases agreed to by [Monster and Lee]
are valid and enforceable and act as a complete bar to [their]
claims against Beats.” The court's order directed that Beats
was “dismissed with prejudice from plaintiff's complaint,”
and that the case was to “proceed to trial solely on the first and
third causes of action of Beats’[s] [c]ross-complaint against
Monster and Lee.”
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At a subsequent case management conference, Beats's


counsel argued that under Civil Code section 1717


( section 1717), the damages it was seeking on its cross-
claims, which consisted solely of attorney's fees and costs
incurred in defending itself against Monster's fraud claims,
should be resolved through a noticed motion to the court,


rather than by jury trial. Counsel explained that section
1717 was applicable because its cross-claims qualified as
actions to enforce contracts that contained attorney's fees
provisions (specifically, the Termination Agreement and
the 2013 Unit Repurchase Agreement). Monster's *1223
counsel, however, argued that because Beats had “ple[aded]
and s[ought] their attorney's fees as an element of their
[contract] damages,” the issue must “go[ ] to a trier of fact.”
The court requested the parties submit supplemental briefing,
and scheduled a hearing to determine whether Monster was
entitled to a jury trial on the issue of attorney's fees.


In its supplemental briefing, Beats argued that section
1717 required the court, rather than a jury, to fix attorney's
fees in any action brought to enforce a contract containing
an attorney's fees provision. Beats also argued that the fact
it was seeking attorney's fees as damages, rather than as a
form of posttrial costs, was immaterial, asserting that Monster
had not offered any “logical explanation for why California
law would or should treat the assessment of pre-trial fees by
a different **821  procedure than fees incurred during and
after trial.” Beats also argued that holding a jury trial on the
issue of attorney's fees would be “impractical[ ]” because
the jury would not be able to account for fees incurred “in
connection with time spent at trial and posttrial.”


Monster, however, argued that section 1717 was
inapplicable because Beats was not seeking to recover its
attorney's fees based on its status as the prevailing party
on Monster's fraud claims, but rather as damages on its
cross-claims for breach of contract. Monster contended that
numerous prior cases had held the right to jury trial attaches
when a party seeks attorney's fees as damages, rather than as a
cost of litigating its claims. Monster also argued that allowing
the jury to determine the amount of fees Beats had incurred
in defending itself against Monster's claims would not be
impractical, explaining that once the jury had resolved Beats's
contract claims (including a determination of damages), Beats
could then seek to recover the attorney's fees it had incurred
in litigating its breach of contract claims through a noticed


motion to the court under section 1717.


After hearing argument, the court ordered that the “attorney's
fees issue” would be “heard by way of a noticed motion
resolved by the court.” The court's ordered explained:


“ Section 1717 is right on point.... That section provides
that attorney's fees are to be fixed by the court. Similarly,
[Code of Civil Procedure] section 1033.5 provides that
attorney's fees based upon contract are to be fixed by way
of a noticed motion, resolved by the court.” The court
further explained that the Supreme Court had repeatedly
acknowledged that “trial courts are best equipped to resolve
attorney's fees issues.”


On October 17, 2016, Monster filed a petition for writ of
mandate requiring the trial court to vacate its order, and enter
a new order directing that a jury trial be held to assess the
amount of attorney's fees, if any, Beats was entitled to recover
as damages on its cross-claims. Monster also requested that
we stay the trial court proceedings pending resolution of the
writ *1224  petition. After receiving an opposition to the
petition for writ of mandate, we issued an order to show cause,
and stayed the trial court proceedings pending our review.


DISCUSSION


A. Availability of Writ Relief and Standard of Review
[1]  [2] “ ‘A writ of mandate is a proper remedy to secure


the right to a jury trial.... [E]ven if [the complaining party]
could [obtain] ... reversal of the judgment [after a bench trial],
such a procedure would be inefficient and time consuming.’


” ( Shaw v. Superior Court (2017) 2 Cal.5th 983, 991,


216 Cal.Rptr.3d 643, 393 P.3d 98 ( Shaw ) [citing and


quoting with approval Byram v. Superior Court (1977) 74


Cal.App.3d 648, 654, 141 Cal.Rptr. 604]; see also Shaw,
supra, 2 Cal.5th at p. 992, 216 Cal.Rptr.3d 643, 393 P.3d
98 [“our ... court has on a number of occasions reviewed
the validity of a trial court ruling denying a jury trial by
means of a pretrial extraordinary writ proceeding”].) As
explained by one court, although the denial of a jury trial is
“reviewable on appeal from the judgment,” review by way of
extraordinary writ is “normally ... the better practice” so as to


avoid “time needlessly expended in a court trial.” ( Selby
Constructors v. McCarthy (1979) 91 Cal.App.3d 517, 522–
523, 154 Cal.Rptr. 164.)
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[3] “The issue whether [a party is] constitutionally entitled
to a jury trial ... is a pure question of law that we review de


novo.” ( Caira v. Offner (2005) 126 Cal.App.4th 12, 23,


24 Cal.Rptr.3d 233; see **822  also Ghirardo v. Antonioli
(1994) 8 Cal.4th 791, 799, 35 Cal.Rptr.2d 418, 883 P.2d 960.)


B. Summary of Applicable Legal Principles


1. Right to a jury trial in suits seeking
damages for breach of contract


[4]  [5] “Article I, section 16 of the California Constitution
declares broadly that ‘[t]rial by jury is an inviolate right and
shall be secured to all....’ Notwithstanding the breadth of this
declaration, past California cases make clear ‘that.... “[a] jury
trial is a matter of right in a civil action at law, but not in


equity.” ’ [Citations.]” ( Shaw, supra, 2 Cal.5th at pp. 995–
996, 216 Cal.Rptr.3d 643, 393 P.3d 98.) “[A] suit to recover
damages for ... breach of contract is an action at law in which


a right to jury trial ordinarily exists.” ( Raedeke v. Gibraltar
Sav. & Loan Assn. (1974) 10 Cal.3d 665, 671, 111 Cal.Rptr.


693, 517 P.2d 1157; C & K Engineering Contractors v.
Amber Steel Co. (1978) 23 Cal.3d 1, 9, 151 Cal.Rptr. 323,
587 P.2d 1136 [“the complaint purports to seek recovery of
*1225  damages for breach of contract, in form an action at


law in which a right to jury trial ordinarily would exist”].)


[6] “When the right to jury trial exists, it provides the right


to have a jury try and determine issues of fact.” ( Shaw,
supra, 2 Cal.5th at p. 993, 216 Cal.Rptr.3d 643, 393 P.3d 98
[emphasis omitted] ), which includes the “the assessment of


damages.” ( Dorsey v. Barba (1952) 38 Cal.2d 350, 356,


240 P.2d 604 ( Dorsey ) [“issues of fact shall be decided by
a jury, and the assessment of damages is ordinarily a question


of fact”] [overruled on another ground in Jehl v. Southern
Pac. Co. (1967) 66 Cal.2d 821, 828, 59 Cal.Rptr. 276, 427
P.2d 988].)


[7] “The jury as a fact-finding body occupies so firm and
important a place in our system of jurisprudence that any
interference with its function in this respect must be examined


with the utmost care.” ( Dorsey, supra, 38 Cal.2d at p. 356,
240 P.2d 604.)


2. Civil Code section 1717


Civil Code section 1717 provides, in relevant part: “(a)
In any action on a contract, where the contract specifically
provides that attorney's fees and costs, which are incurred
to enforce that contract, shall be awarded either to one of
the parties or to the prevailing party, then the party who is
determined to be the party prevailing on the contract, whether
he or she is the party specified in the contract or not, shall
be entitled to reasonable attorney's fees in addition to other
costs. [¶] ... [¶] Reasonable attorney's fees shall be fixed by
the court, and shall be an element of the costs of suit. (b)(1)
The court, upon notice and motion by a party, shall determine
who is the party prevailing on the contract for purposes of this
section, whether or not the suit proceeds to final judgment.”


[8]  [9] “The primary purpose of section 1717 is ‘to
establish mutuality of remedy when a contractual provision
makes recovery of attorney's fees available to only one party,
and to prevent the oppressive use of one-sided attorney fee
provisions.’ [Citations.]” (Hjelm v. Prometheus Real Estate
Group, Inc. (2016) 3 Cal.App.5th 1155, 1168, 208 Cal.Rptr.3d
394.) Our courts have interpreted the statute to make an
otherwise unilateral attorney's fee provision reciprocal in two
situations. “The first ... is ‘when the contract provides the
right to one party but not to the other.’ [Citation.] In this


situation, the effect of section 1717 is to allow recovery
of attorney fees by whichever contracting party prevails,
‘whether he or she is the party specified in the contract or


not.’ [Citation]. [¶] The second situation in which section
1717 [applies] ... is when a person sued **823  on a contract
containing a provision for attorney fees to the prevailing
party defends the litigation ‘by successfully arguing the
inapplicability, invalidity, unenforceability, or nonexistence


of the *1226  same contract.’ ” ( Santisas v. Goodin
(1998) 17 Cal.4th 599, 615, 71 Cal.Rptr.2d 830, 951 P.2d


399 ( Santisas ).) Under those circumstances, the statute
“allows [the] party who defeats the contract claim ... to
recover attorney fees under that contract if the opposing party
would have been entitled to attorney fees had it prevailed.


[Citation.]” ( Brown Bark III, L.P. v. Haver (2013) 219


Cal.App.4th 809, 819, 162 Cal.Rptr.3d 9 ( Brown Bark ).)
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[10]  [11] As a general matter, “[t]ort and other noncontract


claims are not subject to section 1717 and its reciprocity
principles. [Citations.] [Although] [t]he parties to a contract
are free to agree that one or more of them shall recover their
attorney fees if they prevail on a tort or other noncontract
claim, ... the right to recover those fees depends solely


on the contractual language. [Citation.] Section 1717
does not make a unilateral fee provision reciprocal on tort


or other noncontract claims.” ( Brown Bark, supra, 219


Cal.App.4th at p. 819, 162 Cal.Rptr.3d 9; see also Santisas,
supra, 17 Cal.4th at p. 615, 71 Cal.Rptr.2d 830, 951 P.2d 399.)


There is currently a split of authority regarding whether


section 1717 applies when a defendant successfully asserts
a contract containing an attorney's fees provision as a defense


to a tort or other noncontract claim. (See Gil v. Mansano


(2004) 121 Cal.App.4th 739, 17 Cal.Rptr.3d 420 [ section
1717 “inapplicable” where defendant relied on a release
containing an attorney's fee provision to defeat a tort claim
because the “assertion of the affirmative defense of release”
did not qualify as “an action brought to enforce the release”];


Exxess Electronixx v. Heger Realty Corp. (1998) 64
Cal.App.4th 698, 712 & fn. 15, 75 Cal.Rptr.2d 376 [“By
asserting a defense ..., [defendant] did not bring an action or
proceeding to enforce the [contract] or to declare rights under


it”] and Windsor Pacific LLC v. Samwood Co., Inc. (2013)
213 Cal.App.4th 263, 266, 152 Cal.Rptr.3d 518 [the term “
‘any action ... to enforce ... a contract’ applies not only where
the plaintiff's allegations in the complaint seek to enforce or
interpret the contract, but also where the defendant seeks to do
so by asserting an affirmative defense raised in its answer”].)
This issue is currently under review in the California Supreme
Court. (See Mountain Air Enterprises, LLC v. Sundowner


Towers, LLC, Case No. S223536.) 3


*1227  C. The Trial Court Erred in Denying Monster's
Request for a Jury Trial on Beats's Contract Damages


[12]  [13]  [14] In the trial court, Beats did not seek to
recover its attorney's fees as the prevailing party on Monster's
fraud claims. Instead, Beats sought to recover those fees as
damages on its cross-claims **824  for breach of contract,


and argued that section 1717 required the court, rather than


a jury, to determine the amount of those fees. 4  The trial court
agreed, and ordered that the amount of attorney's fees Beats


was entitled to recover on its breach of contract claims would
be “heard by way of a noticed motion resolved by the court.”
Accordingly, the issue presented in this writ proceeding is not


whether section 1717 (or any other provision) would allow
Beats to recover its attorney's fees as the prevailing party on
Monster's fraud claims, but rather whether the trial court was
authorized to act as the trier of fact in determining the amount
of fees Beats was entitled to recover as damages on its breach
of contract claims.


Beats does not dispute that the right to a jury trial generally
exists in breach of contract actions, and that this right extends
to the assessment of damages. Beats contends, however,


that section 1717 effectively withdraws that jury right
when the damages sought on a breach of contract claim
consist of attorney's fees. According to Beats, under such


circumstances, section 1717 *1228  requires the court,
rather than a jury, to determine the amount of attorney's
resulting from the breach.


[15]  [16]  [17]  [18] Our courts have consistently
“distinguish[ed] between” attorney's fees that are sought as
“the allowance ... to the prevailing party as an incident to
the principal cause of action,” and those that are sought


as “part of the cause of action.” ( Mabee v. Nurseryland
Garden Centers, Inc. (1979) 88 Cal.App.3d 420, 425, 152


Cal.Rptr. 31 ( Mabee ), superseded by statute on another


ground as stated in Santisas, supra, 17 Cal.4th at p. 629,
71 Cal.Rptr.2d 830, 951 P.2d 399.) When sought by the


“prevailing party ... as an incident to the judgment” ( ibid.),
attorney's fees may be “properly awarded [as a form of cost]


after entry of a ... judgment.” ( Khavarian Enterprises,
Inc. v. Commline, Inc. (2013) 216 Cal.App.4th 310, 326, 156


Cal.Rptr.3d 657 ( Khavarian ).) However, when “fees are
part of the relief sought[, they] must be pleaded and proved


at trial.” (  **825  Id. at p. 327, 156 Cal.Rptr.3d 657.) As
explained by our Supreme Court: “ ‘[W]here attorney fees
are ... sought in a proceeding as damages ..., then the claim
for attorney fees is part of the damage sought in the principal
action.... [I]n such circumstances ... the attorney fee [would]
be required to be pleaded and proven—as any other item of
damages—at trial. No similar procedural and evidentiary base
is required where ‘the attorney fee was not the cause of action


but an incident to it.’ [Citation.]” ( Folsom v. Butte County
Assn. of Governments (1982) 32 Cal.3d 668, 679, fn. 16, 186
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Monster, LLC v. Superior Court, 12 Cal.App.5th 1214 (2017)
219 Cal.Rptr.3d 814, 17 Cal. Daily Op. Serv. 5957, 2017 Daily Journal D.A.R. 5965
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Cal.Rptr. 589, 652 P.2d 437 ( Folsom ) [citing and quoting


Mabee, supra, 88 Cal.App.3d at p. 425, 152 Cal.Rptr. 31].)


In Brandt v. Superior Court (1985) 37 Cal.3d 813, 210


Cal.Rptr. 211, 693 P.2d 796 ( Brandt ), the Court applied
this distinction in the context of a tort action alleging that
an insurer had acted in bad faith when it denied coverage


for an injury. Brandt held that a plaintiff in a bad faith
insurance claim is entitled to recover attorney's fees that
were “reasonably incurred to compel payment of the policy


benefits ... as an element of the damages.” ( Id. at p. 815,
210 Cal.Rptr. 211, 693 P.2d 796.) The court further held that
“[s]ince the attorney's fees are recoverable as damages, the
determination of the recoverable fees must be made by the


trier of fact unless the parties stipulate otherwise.” ( Id. at
p. 819, 210 Cal.Rptr. 211, 693 P.2d 796.) The court explained
that “[a] stipulation for a postjudgment allocation and award
by the trial court would normally be preferable since the
determination then would be made after completion of the
legal services [citation], and proof that otherwise would have
been presented to the jury could be simplified because of
the court's expertise in evaluating legal services. [Citations.]
If, however, the matter is to be presented to the jury, the
court should instruct along the following lines: ‘If you find
(1) that the plaintiff is entitled to recover on his cause of
action for breach of the implied covenant of good faith and
fair dealing, and (2) that because of such breach it was
reasonably necessary for the plaintiff to employ the services
of an attorney to collect the benefits due under the policy, then
and only then is the plaintiff entitled to an award for attorney's
fees incurred to obtain the policy *1229  benefits, which
award must not include attorney's fees incurred to recover


any other portion of the verdict.” ( Id. at pp. 819–820, 210
Cal.Rptr. 211, 693 P.2d 796 fn. omitted.)


Numerous other cases decided both before and after


Brandt have likewise recognized that “[a]lthough fee
issues are usually addressed to the trial court in the form of
a posttrial motion, fees as damages are pleaded and proved
by the party claiming them and are decided by the jury unless


the parties stipulate to a posttrial procedure.” ( Sumner Hill
Homeowners’ Assn., Inc. v. Rio Mesa Holdings, LLC (2012)
205 Cal.App.4th 999, 1035, fn. 50, 141 Cal.Rptr.3d 109; see


also Folsom, supra, 32 Cal.3d at p. 677, 186 Cal.Rptr.


589, 652 P.2d 437; Khavarian, supra, 216 Cal.App.4th at


p. 327, 156 Cal.Rptr.3d 657; Vacco Industries, Inc. v. Van
Den Berg (1992) 5 Cal.App.4th 34, 56, 6 Cal.Rptr.2d 602;


No Oil, Inc. v. City of Los Angeles (1984) 153 Cal.App.3d


998, 1005–1006, 200 Cal.Rptr. 768; Mabee, supra, 88
Cal.App.3d at p. 425, 152 Cal.Rptr. 31.)


Beats contends, however, that although the above cases show
there is generally a right to a jury trial when attorney's fees


are sought as damages, section 1717 imposes a different
rule in breach of contract actions that seek attorney's fees
as damages. According to Beats, under those circumstances,


section 1717 requires that the amount of the fees “be
determined by the court,” rather than a jury.


**826  This argument finds no support in the text of


section 1717. As summarized above, the statute provides
that “[t]he party who is determined to be the party prevailing
on the contract ... shall be entitled to reasonable attorney's
fees, which shall be fixed by the court as an element of costs.”
The statute further states that “upon notice and motion by a
party,” the court “shall determine who is the party prevailing
on the contract,” which is defined as “the party who recovered
a greater relief in the action on the contract.” Our Supreme


Court has held that under section 1717, “the prevailing
party determination is to be made only upon final resolution
of the contract claims, and only by ‘a comparison of the
extent to which each party ha[s] succeeded and failed to


succeed in its contentions.’ [Citation.]” ( Hsu, supra, 9
Cal.4th at p. 876, 39 Cal.Rptr.2d 824, 891 P.2d 804; see also


Poseidon Development, Inc. v. Woodland Lane Estates,
LLC (2007) 152 Cal.App.4th 1106, 1120, 62 Cal.Rptr.3d 59
[prevailing party determination “must await final resolution
of the matter”].) The determination involves “ ‘an inquiry
separate from the decision on the merits—an inquiry that
cannot even commence until one party has “prevailed.”


’ [Citation.]” ( Folsom, supra, 32 Cal.3d at p. 677, 186
Cal.Rptr. 589, 652 P.2d 437 [discussing prior version of


section 1717] [quoting White v. New Hampshire Dept.
of Empl. Sec. (1982) 455 U.S. 445, 451, 102 S.Ct. 1162,
71 L.Ed.2d 325, which interpreted a federal law awarding
“attorney's fees to a ‘prevailing party’ ”].)
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*1230  [19] Thus, under section 1717, a party cannot
move for fees, nor can the court fix the amount of those fees,
until the breach of contract claim has been resolved. (See


In re Estate of Drummond (2007) 149 Cal.App.4th 46,
51, 56 Cal.Rptr.3d 691 [“[T]he prevailing party determination
must await ‘the final resolution of the contract claims.’ It
necessarily follows that no fee award can be made before
such a ‘final resolution’ ”].) Once the claim is resolved and
a party has submitted a motion, the court is then permitted
to: (1) determine whether the moving party prevailed on
the contract claim; (2) fix the amount of fees incurred to
resolve the claim; and (3) award those fees as costs. The
statute contains no language requiring (or even permitting)
the court to assess attorney's fees that are sought as damages,
an element that must be proved to prevail on the merits


of a contract claim. (See Bramalea California, Inc. v.
Reliable Interiors, Inc. (2004) 119 Cal.App.4th 468, 473, 14
Cal.Rptr.3d 302 [“[a] breach of contract is not actionable


without damage”]; Lauron, supra, 8 Cal.App.5th at p.
968, 214 Cal.Rptr.3d 419 [“breach of contract is comprised
of the following elements:.... (4) the resulting damages to
plaintiff”].) Indeed, the Supreme Court's determination that
a trial court has no authority to fix attorney's fees under


section 1717 until the contract claim has been resolved
compels us to conclude the statute does not authorize the
court to fix fees sought as damages. If Beats ultimately


prevails on its breach of contract claims, section 1717
would allow it to move for attorney's fees that it incurred in
litigating those claims, but the statute has no application to
the fees Beats has sought as damages on its contract claims,
which must be “proven—as any other item of damages—at


trial.” ( Folsom, supra, 32 Cal.3d at p. 679, fn. 16, 186


Cal.Rptr. 589, 652 P.2d 437.) 5


**827  [20]  [21]  [22]  [23]  [24] Beats's assertion


that section 1717 requires the court, rather than a jury,
to fix attorney's fees sought as damages in a breach of
contract action also raises serious constitutional problems.
As explained above, the California Constitution affords civil
litigants the right to a jury trial in suits seeking to recover


damages for breach of contract. ( Raedeke, supra, 10
Cal.3d at p. 671, 111 Cal.Rptr. 693, 517 P.2d 1157.) This
jury right extends to questions of fact, which includes the


“assessment of damages.” ( Dorsey, supra, 38 Cal.2d
at p. 356, 240 P.2d 604.) Under Beats's interpretation of


section 1717, the statute acts to eliminate that jury
*1231  right when the damages sought in a breach of


contract action consists of attorney's fees. A statute, however,
cannot override a constitutional requirement, and is “invalid


to the extent of the conflict.” ( Jacob B. v. County of
Shasta (2007) 40 Cal.4th 948, 961, 56 Cal.Rptr.3d 477,


154 P.3d 1003; see also Strauss v. Horton (2009) 46
Cal.4th 364, 395, 93 Cal.Rptr.3d 591, 207 P.3d 48, [“A
California statute, of course, is invalid if it conflicts with
the governing provisions of the California Constitution”]


[abrogated on other grounds by Obergefell v. Hodges
(2015) ––– U.S. ––––, 135 S.Ct. 2584, 192 L.Ed.2d 609].)
Given that the California Constitution provides litigants the
right to have a jury determine damages in a breach of contact


action, interpreting section 1717 in a manner that would
withdraw that right in a subset of contract cases would
raise serious doubts as to its constitutional validity. When
possible, we must “construe statutes in a manner which avoids


constitutional difficulties.” ( Welfare Rights Organization
v. Crisan (1983) 33 Cal.3d 766, 772, 190 Cal.Rptr. 919, 661


P.2d 1073; People v. Smith (1983) 34 Cal.3d 251, 259,
193 Cal.Rptr. 692, 667 P.2d 149 [“if reasonably possible
the courts must construe a statute to avoid doubts as to its
constitutionality”]; City of Huntington Park v. Superior Court
(1995) 34 Cal.App.4th 1293, 1299, 41 Cal.Rptr.2d 68 [courts
“have an obligation to construe a statute in such a way as
to avoid any doubt of its validity under the constitution”].)


Applying that principle here, to the extent section 1717
can be reasonably interpreted in the manner Beats proposes,
we reject that reading to avoid the difficult constitutional


questions it would raise. 6


**828  In sum, Monster has a right to have a jury determine
the amount of attorney's fees resulting from its alleged breach
of the Termination Agreement and the 2013 Unit Repurchase


Agreement. Nothing in section 1717 withdraws that right.
If Beats preferred to have its attorney's fees fixed by way of a
noticed motion, rather than by jury trial, it could have pursued


a motion for fees under section 1717 (or *1232  Code of
Civil Procedure section 1033.5, subdivision (c)(5)(A)) as the
prevailing party on Monster's fraud claims. Beats, however,
elected to seek its fees as damages on its cross-claims for
breach of contract. Because “the fees are part of the relief
sought[,] [they] must be pleaded and proved at trial ... as any
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other item of damages.” ( Folsom, supra, 32 Cal.3d at p.


677, fn. 16, 186 Cal.Rptr. 589, 652 P.2d 437.) 7


DISPOSITION


Let a peremptory writ of mandate issue commanding the
superior court to: (1) vacate its order directing that the
attorney's fees Beats seeks as damages on its cross-claims
for breach of contract are to be fixed through a noticed
motion; and (2) issue a new order directing that Monster and
Lee are entitled to a jury trial to determine the amount of


those attorney's fees. The temporary stay order is vacated.
Petitioners shall recover their costs for this proceeding.


We concur:


SEGAL, J.


**829  SMALL, J. *


All Citations


12 Cal.App.5th 1214, 219 Cal.Rptr.3d 814, 17 Cal. Daily Op.
Serv. 5957, 2017 Daily Journal D.A.R. 5965


Footnotes


* Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to article VI, section 6 of
the California Constitution.


1 In addition to the fraud claims, Monster's complaint alleged related claims for breach of the duty of trust and
confidence, breach of fiduciary duty and statutory claims arising under the Business and Professions Code
and the Corporations Code.


2 Beats dismissed without prejudice the second cause of action in its cross-complaint, which alleged Monster
had breached a non-disparagement provision in the Termination Agreement.


3 The Court's statement of pending issues (available at <http://www.courts.ca.gov/documents/
JUN0917civpend.pdf >, (as of June 15, 2017)) indicates that Mountain Air Enterprises presents “the following
issues: (1) Does the assertion of an agreement as an affirmative defense implicate the attorney fee provision


in that agreement? (2) Does the term ‘action’ or ‘proceeding’ in Civil Code section 1717 and in attorney fee
provisions encompass the assertion of an affirmative defense?” These questions, which essentially address
whether contractual attorney's fees are recoverable as costs when a party successfully asserts an agreement
as an affirmative defense to noncontract claims, are not relevant to the issue in this writ proceeding, which


is whether section 1717 authorizes the court, rather than the jury, to set the amount attorney's fees that
are sought as damages on a breach of contract claim.


4 In its trial court briefing, Beats acknowledged that the specific issue presented to the court was “whether
Beats’ claims for attorneys’ fees and costs based on its cross-claims should be resolved by a motion to the
Court or by a jury trial.” Beats's briefing did not address whether it could recover such fees based on its
status as the prevailing party on Monster's fraud claims. In its return to our order to show cause, however,
Beats claims that during the trial court proceedings, it requested its attorney's fees as both “damages for
its cross-claims” and “as a prevailing party.” To the extent Beats is now contending it sought to recover its
fees as the “prevailing party” on Monster's fraud claims, that assertion finds no support in the record. The
hearing transcripts and Beats's own briefing demonstrate that the question presented to the trial court was
whether the attorney's fees Beats had alleged as damages on its cross-claims could be resolved “by a noticed
motion,” rather than by a jury trial. Alternatively, to the extent Beats is now asserting it sought, or is otherwise
entitled to, attorney's fees based on its status as the “prevailing party” on its breach of contract claims against
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Monster (a position Beats appeared to take at oral argument), the record shows that those contract claims
have not yet been resolved because there has been no determination of damages, a necessary element


of the claims. (See Professional Collection Consultants v. Lauron (2017) 8 Cal.App.5th 958, 968, 214


Cal.Rptr.3d 419 ( Lauron ) [elements of a breach of contract claim include damages resulting from the


breach].) Indeed, the very issue presented in this writ proceeding is whether section 1717 authorized the
trial court to assess attorney's fees that Beats had pleaded as the damages resulting from Monster's breach
of the relevant contracts. Because there has been no determination of damages, Beats has not prevailed on


those claims. (See Hsu v. Abbara (1995) 9 Cal.4th 863, 876, 39 Cal.Rptr.2d 824, 891 P.2d 804 ( Hsu )
[prevailing party determination cannot be made until there has been a “final resolution of the contract claims”].)


5 In the trial court, Beats argued it would be “impractical[ ]” to allow a jury to assess attorney's fees, explaining:
“If the court were to proceed as Plaintiffs propose, there would be a jury trial on the amount of Beats’ attorneys
fees. But the amount of fees that Beats is entitled to in connection with time spent at trial and posttrial would
not be accounted for. The issue of the amount of attorneys fees can only be finally determined by the Court,
not a series of jury trials.” This argument conflates two categories of attorney's fees related to Beats's contract
claims: the fees Beats incurred in defending itself against Monster's fraud claims, and the fees Beats has
incurred (and will continue to incur) in litigating its breach of contract claims against Monster. Monster's writ
petition only seeks a jury trial on the first category of attorney's fees, which constitute the damages Beats has
alleged in relation to its breach of contract claim. Monster has not sought a jury trial on the second category
of fees, which cannot be fixed until after the contract claim is resolved.


6 Beats also appears to contend that Code of Civil Procedure section 1033.5 requires the court, rather than a
jury, to assess attorney's fees that are sought as damages on a breach of contract action. Section 1033.5,
however, merely lists the items that the prevailing party in a civil action is entitled to recover “as costs.” (See
Code of Civil. Proc., §§ 1033.5, subd. (a), 1032, subd. (b).) The statute includes “attorney's fees” that are
“authorized by” “Contract” as a recoverable cost, and directs that such fees “may be fixed ... upon a noticed
motion.” (See Code of Civil. Proc., § 1033.5, subds. (a)(10)(A) & (c)(5)(A).) The term “costs,” however, refers
to “ ‘allowances [that] are authorized to reimburse the successful party to an action or proceeding and are
in the nature of incidental damages to indemnify a party against the expense of successfully asserting his


rights. [Citation.]’ [Citation.]” ( Folsom, supra, 32 Cal.3d at p. 677, 186 Cal.Rptr. 589, 652 P.2d 437 [citing


and quoting Rappenecker v. Sea–Land Service, Inc. (1979) 93 Cal.App.3d 256, 264, 155 Cal.Rptr. 516].)
“[C]osts ‘are allowed solely as an incident of the judgment given upon the issues in the action. [Citation.] ...


They constitute no part of a judgment ...’ [Citations].” ( Folsom, supra, 32 Cal.3d at p. 677, 186 Cal.Rptr.


589, 652 P.2d 437.) Thus, as with section 1717, section 1033.5 only applies once a party has prevailed
on a claim, and relates only to attorney's fees incurred as costs. It has no application to attorney's fees that
are sought as damages.


7 At oral argument, Beats's counsel asserted that two prior decisions, Bankes v. Lucas (1992) 9 Cal.App.4th


365, 11 Cal.Rptr.2d 723 ( Bankes ) and Lanyi v. Goldblum (1986) 177 Cal.App.3d 181, 223 Cal.Rptr.


32 ( Lanyi ), held that when attorney's fees are sought as damages resulting from the breach of a contract,


section 1717 allows the court, rather than the jury, to assess the amount of those fees. Neither case,


however, addressed that specific issue. In Bankes, the court considered whether “the filing of a notice
of appeal ... deprive[s] the trial court of jurisdiction to award attorney fees as costs post trial,” and whether


the respondents’ motion for attorney's fees had been filed a in a timely manner. (See Bankes, supra,
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9 Cal.App.4th at pp. 368–369, 11 Cal.Rptr.2d 723.) The decision contains no language suggesting that


section 1717 requires the trial court, rather than a jury, to determine attorney's fees sought as damages


resulting from a breach of contract. Indeed, Bankes specifically clarifies that section 1717 applies when
a prevailing party seeks attorney's fees as a form of costs following the resolution of a contract claim.


In Lanyi, supra, 177 Cal.App.3d 181, 223 Cal.Rptr. 32, the court held that “attorney fees authorized by


section 1717 are available to a party who prevails by a [Code of Civil Procedure] section 998 compromise


settlement that is silent as to costs and fees.” ( Id. at p. 187, 223 Cal.Rptr. 32.) As in Bankes, the


Lanyi court explained that section 1717 enables the prevailing party in an action on a contract with an


attorney's fees provision to recover his or her fees as a form of costs “after entry of a ... judgment.” ( Ibid.)


The court further explained that section 1717 contains no language barring the award of fees as a form of


costs merely because the “judgment[ ]” resulted from “a section 998 settlement.” ( Id. at pp. 189–191, 223


Cal.Rptr. 32.) In its analysis, Lanyi specifically distinguished between attorney's fees sought as costs after


judgment, which may be obtained through a noticed motion under section 1717, and “ ‘[t]hose situations


where fees are part of the relief sought and hence must be pleaded and proved at trial. [Citation.]’ ” ( Id.
at p. 187, fn. 5, 223 Cal.Rptr. 32.)


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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37 Cal.2d 283
Supreme Court of California, in Bank.


PEOPLE


v.


ONE 1941 CHEVROLET COUPE, etc., et al.


L. A. 21780.
|


May 25, 1951.


Synopsis
The People of the State of California brought forfeiture
proceedings against One 1941 Chevrolet Coupe, Engine No.
AA430562, Serial No. 5AHO123201, 1948 License No.
90D650, and the Fred W. Gray Co., a corporation, legal
owner, filed an answer denying the allegations of notice of
seizure and intended forfeiture proceedings. The Superior
Court of Los Angeles County, Philip H. Richards, J., entered
a judgment of forfeiture, and the legal owner appealed. The
supreme Court adopted most of the opinion of the District


Court of Appeal, Valle e, J., 222 P.2d 473, holding that
legal owner had a constitutional right to trial by jury of the
issues of fact of the case, and that denial of a trial by jury to
him constituted a miscarriage of justice requiring reversal.


Judgment reversed.


Edmonds, J., dissented.


West Headnotes (21)


[1] Forfeitures Notice and process


Forfeitures Right to or necessity of
hearing;  waiver


There can be no forfeiture of property without
notice to owner and a hearing at which he can be
heard, except where property is kept in violation
of law and is incapable of lawful use.


[2] Forfeitures Right to or necessity of
hearing;  waiver


Where property sought to be forfeited is what is
termed innocent property threatening no danger
to public welfare, owner must be afforded a fair
opportunity to be heard, and this is true whether
it be a common-law or judicial forfeiture, one
which does not take effect until by a judgment
the rights of the state have been established in
a suit instituted for that purpose, or a statutory
or legislative forfeiture, one where forfeiture is
effective on commission of offense, and in either
case, law requires proceedings to be instituted for
purpose of ascertaining facts of forfeiture.


1 Cases that cite this headnote


[3] Forfeitures In personam or in rem nature


A statutory or legislative forfeiture is in rem
against property itself.


[4] Forfeitures In personam or in rem nature


A common-law or judicial forfeiture is in
personam against a defendant.


[5] Controlled Substances Operation and
effect


Under statute providing that any vehicle used
unlawfully to transport any narcotics or in which
any narcotic is unlawfully kept, deposited, or
concealed, or is unlawfully possessed by an
occupant thereof, shall be forfeited to state,
forfeiture prescribed is in rem, and effect of such
forfeiture is to transfer title to vehicle from owner
to state. West's Ann.Health & Safety Code, §§
11610–11622.


2 Cases that cite this headnote


[6] Jury Constitutional and statutory
provisions


The right of trial by jury guaranteed by
Constitution is right as it existed at common law
at time Constitution was adopted. Const. art. 1,
§ 7.
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40 Cases that cite this headnote


[7] Common Law Customary law in general


Common Law English statutes


The common law at time Constitution was
adopted includes not only lex non scripta but also
written statutes enacted by Parliament.


7 Cases that cite this headnote


[8] Jury Statutory provisions


Any act of Legislature attempting to abridge
constitutional right to trial by jury is void. Const.
art. 1, § 7.


3 Cases that cite this headnote


[9] Jury Nuisance abatement cases


The right of trial by jury did not exist at common
law in a suit to abate a public nuisance, and is not
a constitutional right now. Const. art. 1, § 7.


17 Cases that cite this headnote


[10] Jury Seizures, penalties, and forfeitures


While property which is kept in violation of law,
and which is incapable of lawful use and declared
to be a nuisance per se may be forfeited without
a trial by jury under police power, property
ordinarily used for lawful purposes may not be
forfeited without a trial by jury where an issue of
fact is joined as to whether property was being
used for an unlawful purpose or is to be taken
from an innocent owner.


4 Cases that cite this headnote


[11] Jury Seizures, penalties, and forfeitures


There is no general constitutional right to a
jury trial in actions for seizure and forfeiture
of contraband articles, but property is not
contraband or a public nuisance merely because
it was instrumental in commission of public
offense. Const. art. 1, § 7.


4 Cases that cite this headnote


[12] Jury Power to regulate


The right to trial by jury cannot be avoided by
merely calling an action a special proceeding
or equitable in nature, and Legislature cannot
convert a legal right into a equitable one so as to
infringe on right of trial by jury. Const. art. 1, § 7.


7 Cases that cite this headnote


[13] Jury Legal or Equitable Actions or Issues


In determining whether action was one triable by
a jury at common law, court is not bound by form
of action, but rather by nature of rights involved
and facts of particular case, and jury trial must be
granted where gist of action is legal, where action
is in reality cognizable at law.


37 Cases that cite this headnote


[14] Jury Constitutional and statutory
provisions


The right of trial by jury is not limited strictly to
those cases in which it existed before adoption
of Constitution, but is extended to cases of like
nature as may afterwards arise, and embraces
cases of same class thereafter arising. Const. art.
1, § 7.


8 Cases that cite this headnote


[15] Jury Seizures, penalties, and forfeitures


Where at common law, prior to adoption of
Constitution, a party against whom forfeiture of
property used in violation of law was sought to
be enforced was entitled to a trial by jury, such
right exists now.


24 Cases that cite this headnote


[16] Statutes Persons or Entities Subject


Statutes Prospective or Retroactive
Construction


The introduction of a new subject into a class
renders it amenable to its general rules, not to its
exceptions.
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1 Cases that cite this headnote


[17] Jury Seizures, penalties, and forfeitures


Where forfeiture proceeding against automobile
was commenced under statute providing for
forfeiture of vehicles used unlawfully to
transport any narcotics, proceeding was type of
action cognizable in a common law court, and
triable by a jury in the Court of Exchequer, and
owner of automobile had constitutional right to
trial by jury of issues of fact in case. Health and
Safety Code, §§ 11610–11622; Const. art. 1, § 7.


28 Cases that cite this headnote


[18] Appeal and Error Right to jury trial


The denial of a trial by jury to one
constitutionally entitled thereto constitutes a
miscarriage of justice and requires a reversal of
judgment. Const. art. 1, § 7.


8 Cases that cite this headnote


[19] Controlled Substances Proceedings


Though suit by the state for the forfeiture of an
automobile which has been used for unlawful
transportation of narcotics, is nominally in
rem against the automobile itself in reality it
is directed against those who have property
interests in the automobile. West's Ann.Health &
Safety Code, §§ 11610–11622.


6 Cases that cite this headnote


[20] Controlled Substances Operation and
effect


Statute dealing with forfeiture of automobiles for
unlawful transportation of narcotics, operates to
transfer property rights in the automobile to the
state, as a penalty against the owners for misuse
of the automobile. West's Ann.Health & Safety
Code, §§ 11610–11622.


1 Cases that cite this headnote


[21] Controlled Substances Nature, purpose,
and scope


One of the purposes of proceedings to forfeit
an automobile for unlawful transportation of
narcotics is to determine whether or not the
owner of the automobile is in fact innocent of
the unlawful transportation. West's Ann.Health
& Safety Code, §§ 11610–11622.
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Sheppard, Mullin, Richter & Balthis, George R. Richter, Jr.,
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and Dan Kaufmann, Deputy Atty. Gen., for respondent.


Opinion


PER CURIAM.


This appeal is from a judgment ordering forfeiture of an
automobile to the state. After decision by the District Court of
Appeal, Second Appellate District, division Three, a hearing
was granted by this court in order to give further consideration
to the important question of law involved. **834  We have
concluded that the opinion of the District Court of Appeal,


prepared by Mr. Justice Valle e, Cal.App., 222 P.2d 473,
correctly discusses and decides this question. That opinion,
with deletions and additions that have been made for the
purpose of discussing certain contentions urged upon us by
the Attorney-General, is adopted as the opinion of this court.
As modified, the opinion is as follows:


The State instituted this proceeding by filing a ‘Notice of
Seizure and Intended Forfeiture Proceedings' as provided
by sections 11612 and 11613 of the Health and Safety
Code. The notice alleged that the automobile had been
seized pursuant to section 11611 of that code and that it
‘was used to unlawfully conceal, convey, carry or transport
marihuana, and marihuana was unlawfully in the possession
of an occupant.’ The registered owner and the legal owner
answered separately, denying the allegations of the notice.
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The legal owner alleged that, prior to the seizure, it loaned
$886.52 to the registered owner and received a chattel
mortgage which was duly filed for record and is a first lien on
the automobile. It also alleged that, prior to making the loan, it
made a ‘reasonable investigation of the moral responsibility,
character and reputation of the (registered owner) * * * and
found the same to be good,’ and that there was a balance due
of $865.57, with interest.


‘The court found that the automobile was used contrary to
the provisions of section 11610 of the Health and Safety
Code and that the legal owner did not, prior to the loan,
make a reasonable investigation of the moral responsibility,
character and reputation of the registered owner. The legal
owner appeals from the judgment.


‘Prior to the setting of the cause for trial, appellant filed
a demand for trial by jury. Thereafter respondent filed
objections to the demand and a notice of motion to set the
cause for trial without a jury. The respondent's motion was
granted. When the cause came on for trial appellant renewed
its demand *286  and moved the trial judge for a trial by jury.
The motion was denied.


‘Appellant contends it was denied its right to a trial by jury
in violation of article I, section 7, of the Constitution of
California.


‘Health and Safety Code, section 11610, provides that a
vehicle used to unlawfully transport any narcotic, or in which
any narcotic is unlawfully kept, deposited or concealed, or
is unlawfully possessed by an occupant thereof, shall be
forfeited to the State. At the time of the seizure in 1948,
section 11611, amended, Stats.1949, ch. 1475, s 22, provided
that any peace officer upon making, or attempting to make,
any arrest for violation of the narcotics provisions of the
code, shall seize any vehicle so used unlawfully and hold it
‘as evidence until a forfeiture has been declared or a release
ordered.’ Provision is made for notice to owners, answers,
notice of hearing, hearing, and for judgment of forfeiture or
release. Health & Saf. Code, ss 11612-11622, both inc.
[1] [2] [3] [4] [5]  ‘There can be no forfeiture of property


without notice to the owner and a hearing at which he can
be heard, except in a few cases of necessity, i. e., property
kept in violation of law which is incapable of lawful use.
Where the property is what is sometimes termed innocent
property, threatening no danger to the public welfare, the
owner must be afforded a fair opportunity to be heard. This
is true whether it be a common-law or judicial forfeiture (one
which does not take effect until by a judgment the rights of


the state have been established in a suit instituted for that
purpose), or a statutory or legislative forfeiture (one where the
forfeiture is effective on the commission of the offense). In
either case the law requires proceedings to be instituted for the


purpose of ascertaining the facts of the forfeiture. People v.
Broad, 216 Cal. 1, 3-7, 12 P.2d 941. A statutory or legislative
forfeiture is in rem against the property itself. A common-law
or judicial forfeiture is in personam against a defendant, 37
C.J.S., Forfeitures, s 2, p. 5. The forfeiture prescribed by the


Health and Safety Code is in rem. People v. Broad, 216
Cal. 1, 12 P.2d 941; 37 C.J.S., Forfeitures, s 2, p. 5. The effect
of such a **835  forfeiture is to transfer the title to the vehicle
from the owner to the State.


[6] [7] [8]  “The right of trial by jury shall be secured to
all, and remain inviolate'. Cal.Const., art. I, s 7; Cal.Const. of
1849, art. I, s 3. The right to trial by jury guaranteed by the
Constitution is the right as it existed at common law *287  at
the time the Constitution was adopted. People v. Richardson,
138 Cal.App. 404, 408, 32 P.2d 433. The common law at the
time the Constitution was adopted includes not only the lex
non scripta but also the written statutes enacted by Parliament.
Moore v. Purse Seine Net, 18 Cal.2d 835, 838, 118 P.2d 1. The
common law respecting trial by jury as it existed in 1850 is


the rule of decision in this state. Farrell v. City of Ontario,
39 Cal.App. 351, 356, 178 P. 740. Any act of the Legislature
attempting to abridge the constitutional right is void. People v.


Kelly, 203 Cal. 128, 133, 263 P. 226; People v. Bruneman,


4 Cal.App.2d 75, 79, 40 P.2d 891; Cassel v. Gregori, 28


Cal.App.2d Supp. 769, 774, 70 P.2d 721. 1  It is the right to
trial by jury as it existed at common law which is preserved;
and what that right is, is a purely historical question, a fact
which is to be ascertained like any other social, political or
legal fact. The right is the historical right enjoyed at the time it
was guaranteed by the Constitution. It is necessary, therefore,
to ascertain what was the rule of the English common law
upon this subject in 1850.


‘Long before the adoption of the California Constitution there
were numerous statutes in England providing for the seizure


and forfeiture of property used in violation of law. 2


**836 *288  ‘At common law the trial of actions for
forfeiture to the Crown of property used in violation of law
was in the Court of Exchequer. ‘The term ‘Common Law’
often refers to those principles of English Law which were
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evolved in the Common Law Courts, as opposed to the
principles which were applied in the Courts of Chancery
and Admiralty and the Ecclesiastical Courts. The Courts of
Common Law before the passing of the Judicature Acts,
1873-5, where the three Royal Courts of King's Bench,
Common Pleas or Common Bench, and Exchequer, which
had emerged from the King's Council (Curia Regis) as
separate Courts by the end of the thirteenth century.' Phillips,


The Principles of English Law and the Constitution, 70. 3  The
Court of Exchequer was not a criminal court; and all suits
for penalties, though for the King, were considered as civil.
Burns, Justice of the Peace (23d ed.) vol. I, p. 806. By the end
of the thirteenth century there was a recognized distinction
between the Exchequer of Account and Receipt, and the Court
of Exchequer of ‘Exchequer of Pleas.’ Radcliffe & Cross, The
English Legal System, p. 54. The proceedings of the Court of
Exchequer were originally confined to bills by the Attorney
General to recover money or property for the Crown. Idem.
160. It was originally, *289  and continued to be, a common-
law court. Idem. 166; Plucknett, a Concise History of the
Common Law, 4th ed., 152. The Court of Exchequer was
absorbed by the Supreme Court of Judicature in 1875. Idem.
201.


‘Blackstone says: ‘An information on behalf of the crown,
filed in the exchequer by the king's attorney general, is a
method of suit for recovering money or other chattels, *
* *. It is grounded on no writ under seal, but merely on
the intimation of the king's officer the attorney-general, who
‘gives the court to understand and be informed of’ the matter
in question: upon which the party is put to answer, and trial is
had, as in suits between subject and subject. The most usual
informations are those * * * for any forfeiture due to the crown


upon the breach of a penal statute.' 3 Bl.Com. (12th ed.) 261. 4


‘In Moore v. Purse Seine Net, 18 Cal.2d 835, 118 P.2d 1,
certiorari granted. C. J. Hendry Co. v. Moore, 316 U.S. 643,
62 S.Ct. 1036, 86 L.Ed. 1728, it was held that: a proceeding
for forfeiture of a fish net used in violation of law is a type
of action that was cognizable in a common-law court; ‘an
action in rem can be brought by the state in an ordinary
common law court for the forfeiture of goods or articles used
in violation of laws imposing such a penalty’, 18 Cal.2d at
page 839, 118 P.2d at page 4; ‘(s)uch forfeiture to the state of
illegally used articles has continued as an accepted common
law procedure’, 18 Cal.2d at page 840, 118 P.2d at page 4;
and ‘the forfeiture of illegally used nets authorized by the
California statute involves a traditional common law remedy
cognizable in the state courts, even though the statute was


enacted long subsequent to the Judiciary Act.’ 18 Cal.2d at
page 842, 118 P.2d at page 5.


‘* * * (T)he conclusions of our Supreme Court in the Moore
case were followed by the Supreme Court of the United States


in the decision of the case, C. J. Hendry Co. v. Moore, 318


U.S. 133, 63 S.Ct. **837  Ct. 499, 87 L.Ed. 663. In what


Dean Dickinson 5  has described as ‘at once a monumental
piece of erudition and a notable contribution to the meaning of


the much mooted phrase ‘common law remedy,“ 6  Mr. Chief


Justice Stone, *290  writing for the court, said 318 U.S.
137, 63 S.Ct. 501, 87 L.Ed. 666:


“Forfeiture to the Crown of the offending object, because it
had been used in violation of law, by a procedure in rem was a
practice familiar not only to the English admiralty courts but
to the Court of Exchequer. The Exchequer gave such a remedy
for the forfeiture of articles seized on land for the violation of
law. And, concurrently with the admiralty, it entertained true
proceedings in rem for the forfeiture of vessels for violations
on navigable waters. Such suits in the Exchequer were begun
on information and were against the vessel or article to be
condemned. Under the provisions of many statutes the suit
might be brought by an informer qui tam, who was permitted
to share in the proceeds of the forfeited article; the judgment
was of forfeiture and the forfeited article was ordered to be
sold. This was the established procedure certainly as early as
the latter part of the seventeenth century. * * *


“Separate courts exercising the jurisdiction of the Court of
Exchequer were never established in the American Colonies.
Instead, that jurisdiction was absorbed by the common law
courts which entertained suits for the forfeiture of property
under English or local statutes authorizing its condemnation.
Long before the adoption of the Constitution the common
law courts in the Colonies and later in the states during the
period of Confederation were exercising jurisdiction in rem
in the enforcement of forfeiture statutes. Like the Exchequer,
in cases of seizure on navigable waters they exercised a
jurisdiction concurrently with the courts of admiralty. * *
* By that time (about 1700), the jurisdiction of common
law courts to condemn ships and cargoes for violation of
the Navigation Acts had been firmly established, apparently
without question, and was regularly exercised throughout
the colonies. In general the suits were brought against the
vessel or article to be condemned, were tried by jury, closely
followed the procedure in Exchequer, and if successful
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resulted in judgments of forfeiture or condemnation with a
provision for sale. (Italics added.)


“The rise of the vice-admiralty courts prompted in part by the
Crown's desire to have access to a forum not controlled by
the obstinate resistance of American juries did not divest the
colonial common law courts of their jurisdiction to proceed


in rem in cases of forfeiture and condemnation. * * * ( 318
U.S. 152, 63 S.Ct. 509, 87 L.Ed. at page 674.)


“It is noteworthy that Blackstone's Commentaries, more
read in America before the Revolution than any other law
book, referred to the information in rem in the Court of
*291  Exchequer as the procedure by which forfeitures were


inflicted for violation of Acts of Parliament. Bk. III, p. 262.
And Kent, in his Commentaries, pointed out that ‘seizures,
in England, for violation of the laws of revenue, trade or
navigation, were tried by a jury in the Court of Exchequer,
according to the course of the common law; and though
a proceeding be in rem, it is not necessarily a proceeding
or cause in the admiralty’ (12th Ed., Vol. 1, p. 374). He
declared that, within the meaning of s 9 of the Judiciary
Act, the common law was competent to give such a remedy
‘because, under the vigorous system of the English law, such
prosecutions in rem are in the Exchequer, according to the


course of the common law.’ (Italics added.) * * * ( 318 U.S.
153, 63 S.Ct. 510, 87 L.Ed. page 675)


“* * * In all this we perceive a common understanding of
judges, lawyers and text writers, both before and after the
adoption of the Constitution of the common law nature of the
procedure and judgment in rem in forfeiture cases and of its
use **838  in such proceedings in the Exchequer and in the
American common law courts.


“We conclude that the common law as received in this country
at the time of the adoption of the Constitution gave a remedy
in rem in cases of forfeiture, and that it is a ‘common law
remedy’ * * *.'


‘There is evidence that at a very early date (1236 and
1299) in the history of the Court of Exchequer the trial of


commonlaw actions was by jury. 7  Apparently during that
period the jury consisted of twelve witnesses gathered from
the neighborhood to decide disputed questions of fact upon


their previous knowledge. 8


‘As early as 1301, a case involving forfeiture of a ship


and goods for piracy was tried by a jury. 9  In 1457 on an


information in the Exchequer for the King's goods which
were stolen, the Exchequer Chamber said, ‘the jurors are the


judges of the fact.' 10  In 1662 a statute was enacted providing
for a *292  jury of ‘natural and free born subjects of the
King’ in actions, suits and informations commenced for the
forfeiture of ships or goods used in unlawful importation or


exportation. 11  * * *


‘A case decided in 1766, Mitchell, who prosecutes for the
King and Himself, v. Torup, Exchequer Parker, 227, 145
Eng.Rep. 764, was an information of seizure. It alleged that
the plaintiff seized a ship and goods therein for unlawfully
bringing the goods into Britain. The prayer was that the ship
and goods remain forfeited. Issue was joined. The cause was
tried by a jury. In the course of the opinion the court said: ‘it is
objected, that the penalty or forfeiture, imposed by the fourth
clause of the act, is only applicable to cases where there is
some crime or guilt; but no crime or guilt can be imputed to
the master, mate or owners, without their privity, the mariners
being the only criminal or guilty persons, and therefore they
ought to be the only sufferers. To which I answer, that though
penalty or forfeiture, generally speaking, is the consequences
of some crime or guilt, yet neither penalty nor forfeiture
necessarily imply the one or the other, though punishment
always does. To show this, several instances were mentioned
upon the arguments: as where a murder is committed with
the sword of an innocent man, the sword is forfeited; the
like of all deodands. So, by the 4th of William and Mary, c.
8, the horses of innocent owners, upon which robberies are
committed, are forfeited. And by the 8th of Anne, c. 7, s 17,
the vessels, boats, horses and other cattle, and carriages, made
use of in the landing or removing, carriage or conveyance of
any uncustomed or prohibited goods, are forfeited. And there
are several other acts to the same purpose, which I shall barely


refer to 13 & 14 Car. 2, c. 11, s 7. 1 W. & M. c. 32, s
2. 7 & 8 W. 3, c. 28, s 8. 8 Ann. c. 13, s 16. 10 Geo. 1, c.
10, s 27. 12 Geo. 2, c. 24, s 11. 24 Geo. 2, c. 41, s 22. But
by the 4th clause of the Navigation Act, the forfeiture is not
upon the person, but upon the ship; nor is this a proceeding
in personam, but in rem, for the condemnation of the ship as
forfeited. And I am credibly informed, that the informations
upon this clause of the act have been in this form from the time
of passing it, which shewes how this law has been understood;
and as no privity has been laid in them, it was not necessary to
prove more than was laid. And though *293  I **839  agree
that the jury are not concluded from finding the truth of the
fact where it is within the issue; yet here the jury have found
the issue for the plaintiff: and their finding the importation
to be without the privity of the master, mate or owners, is
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nugatory and void, because it is not comprized in the issue.
Bro. Verdict, p. 78, 2 Ro.Abr. 707, pl. 37. Hob. 53, Lord
Raym. 860, 865, Tonkin and Crocker. Mr. Attorney insisted,
that the ship, in this case was to be considered as the offender;
and this is countenanced by the words in the latter part of the
first clause; ‘all such ships or vessels as shall have offended
contrary hereunto.‘‘


‘Many of the English statutes provided for forfeiture of the
conveyance used in carrying articles in violation of law,


together with all goods therein. 13


‘There are reports of many cases in the Court of Exchequer
in which articles used in violation of law were forfeited to the
Crown pursuant to statute, in all of which the cause was tried


by a jury. 14


**841 *295  ‘Cases involving penalties to the Crown, other
than forfeiture of conveyances and goods, were also tried by


a jury in the Court of Exchequer. 15


*296  ‘The determination of a question of fact by means of
a jury, and public and oral procedure, was common to all the
courts of law. Fischel, The English Constitution, 237, 238,
263. ’* * * each form of action was started by a different writ
and had its own pecularities, but there was one characteristic
possessed by nearly all of them, the submission of issues of
fact to a jury. It is true that the common law knew of other
methods of trial; appeals of felony and writs of right might
result in trial by battle, and the defendant in an action of
debt or detinue could resort to ‘compurgation’; but, broadly
speaking, one may say that actions in the common law courts
**842  were tried by jury.' Radcliffe & Cross, The English


Legal System, p. 83. Blackstone says: ‘For it is a part of the
liberties of England, and greatly for the safety of the subject,
that the king may not enter upon or *297  seise any man's
possessions upon bare surmises without the intervention of a


jury.’ 3 Bl.Com. 259. 16


‘The common-law courts in the Colonies and in the states
during the period of Confederation exercised jurisdiction in
rem in the enforcement of forfeiture statutes. In general the
actions were brought against the article to be condemned,
were tried by jury, closely followed the procedure in the Court


of Exchequer, 17  and, if successful, resulted in judgments of


forfeiture or condemnation with a provision for sale. 18


*298  ‘In C. J. Hendry Co. v. Moore, supra, 318 U.S. 133,
63 S.Ct. 499, 510, 87 L.Ed. 663, 675, it was said that the


court ‘has repeatedly declared that, in cases of forfeiture of
articles seized on land for violation of federal statutes, the
district courts proceed as courts of common law according
to the course of the Exchequer on informations in rem with
trial by jury. The Sarah, 8 Wheat. 391, 396, note (a) (21 L.Ed.
391), 5 L.Ed. 644 (645); 443Cans of Frozen Egg Product v.
United States, 226 U.S. 172, 33 S.Ct. 50, 57 L.Ed. 174, and


cases cited.’ (Italics added.) 19


‘In exhaustive opinions the Court of Appeals of New


York in Colon v. Lisk, 1897, 153 N.Y. 188, 47 N.E.


302, **843 60 Am.St.Rep. 609, 20  the Supreme Court of
Oklahoma in Keeter v. State, 1921, 82 Okl. 89, 198 P. 866, 17


A.L.R. 557, 21  and the Supreme Court of Oregon in State
v. 1920 Studebaker Touring Car, 1926, 120 Or. 254, 251 P.


701, 50 A.L.R. 81, 22  held that befoer a claimant can be
deprived of his property in proceedings of this kind he is


entitled to a trial by jury as a matter of constitutional right. 23


* * *
[9]  ‘The right of trial by jury did not exist at common law


in a suit to abate a public nuisance. People v. McCaddon, 48
Cal.App. 790, 792, 192 P. 325. Hence it is not a constitutional
right now.


[10] [11]  ‘Automobiles, carriages, wagons, horses, and
mules, that are ordinarily used for lawful purposes, cannot be
classified with narcotics, gambling paraphernalia, counterfeit
coins, diseased cattle, obscene books and pictures, decayed
fruit and fish, unwholesome meat, infected clothing, or other
contraband, *299  which are ordinarily used for an unlawful


purpose, and are public nuisances per se. 24  While property
kept in violation of law which is incapable of lawful use and
declared to be a nuisance per se may be forfeited without
a trial by jury under the police power, it does not follow
that property ordinarily used for lawful purposes innocent
property may be forfeited without a trial by jury where an
issue of fact is joined as to whether the property was being
used for an unlawful purpose or is to be taken from an
innocent owner. There is no general constitutional right to a
jury trial in actions for the seizure and forfeiture of contraband


articles. 25  But property is not contraband or a public nuisance
merely because it was instrumental in the commission of a
public offense.


[12] [13]  ‘It is argued that this proceeding for the forfeiture
of property used in violation of law is a special proceeding,
equitable in nature. * * * The right to a trial by jury cannot
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be avoided by merely calling an action a special proceeding
or equitable in nature. If that could be done, the Legislature,
by providing new remedies and new judgments and decrees
in form equitable, could in all cases dispense with jury trials,
and thus entirely defeat the provision of the Constitution.
The Legislature cannot convert a legal right into an equitable


one so as to infringe upon the right of trial by jury. 26  The
provision of the Constitution does not permit the Legislature
to confer on the courts the power of trying according to
the course of chancery any question which has always been
triable according to the course of the common law by a jury.
If the action has to deal with ordinary common-law rights
cognizable in courts of law, it is to that extent an action at


law. 27  In determining whether the action was one triable by
a jury at common law, the court is not bound by the form of
the action but rather by the nature of the rights involved and
the facts of the particular case the gist of the action. A jury
trial must be granted where the gist of the **844  action is
legal, where the action is in reality cognizable at law.


[14] [15] [16]  ‘It is suggested that the statute was enacted
since *300  the adoption of the Constitution, and for the
reason is not within the guaranty of trial by jury. The
constitutional right of trial by jury is not to be narrowly
construed. It is not limited strictly to those cases in which it
existed before the adoption of the Constitution but is extended
to cases of like nature as may afterwards arise. It embraces
cases of the same class thereafter arising. At common law,
prior to the adoption of the Constitution, a party against whom
the forfeiture of property used in violation of law (then a
carriage, wagon, horse or mule, now usually an automobile),
was sought to be enforced was entitled to a trial by jury.


Consequently such right exists now. 28  The introduction of
a new subject into a class renders it amenable to its general


rules, not to its exceptions. 29


‘There were petty offenses against statutes or municipal
ordinances which were not triable by jury at the time the
Constitution was adopted. As to them, the right of trial by
jury has never existed; and, since they were triable without a
jury when the Constitution was adopted, they are now triable


without a jury. Blackstone gives a number of illustrations. 30


In none of the illustrations given by Blackstone was the power
sanctioned or upheld to enforce, in a summary proceeding,
without a jury, the forfeiture of property which may be, and
ordinarily is, used for lawful purposes. * * *


[17]  ‘We conclude that this forfeiture proceeding by the
State is the type of action which was cognizable in a common-
law court, and triable by a jury in the Court of Exchequer,
according to the course of the common law; that trial by
jury was recognized as a right in the trial of actions for the
forfeiture of property seized because used in violation of law
at common law at the time of the adoption of the Constitution
of California, and that appellant had a constitutional right to
a trial by jury of the issues of fact in this case.


[18]  ‘The denial of a trial by jury to one constitutionally
entitled thereto constitutes a miscarriage of justice and


requires a reversal of the judgment. Cowlin v. Pringle, 46
Cal.App.2d 472, 476, 116 P.2d 109.’


The Attorney-General contends: (1) that this conclusion
*301  has been rejected by a majority of the states that have


considered the question; (2) that the federal practice denies
liengolders a jury trial; (3) that at least three decisions of
this state have held that such a proceeding is equitable in
nature; (4) and that cases before 1849 in which jury trials
were allowed involved forfeitures for violation of revenue and
maritime laws and are not authority for forfeitures founded
on the police power.


(1) It is true that a number of states have denied the right to
a jury trial in forfeiture proceedings. An examination of the
cases cited by the Attorney-General, however, shows that in
none of them was the problem adequately discussed in terms
of the common law practice in England and the United States
before 1850.


(2) In determining questions of forfeiture on the high seas,
the federal courts sit as courts of admiralty and, in accordance
with historic admiralty practice, there is no right to a jury
trial. In cases of forfeiture arising on land, however, there
is a right to a jury trial. Union Insurance Co. v. United
States, 6 Wall. 759, 73 U.S. 759, 764-766,18 L.Ed. 879;In re
Armstrong's Foundry, 6 Wall. 766, 73 U.S. 766, 769;United


States v. Yamoto, 9 Cir., 50 F.2d 599, 600; see also Dobbins
Distillery v. United States, 96 U.S. 395, 404, 24 L.Ed.


637; **845 Goldsmith, Jr.-Grant Co. v. United States,
254 U.S. 505, 509, 41 S.Ct. 189, 65 L.Ed. 376; 1 Kent's
Commentaries 375-376.


The Attorney-General has cited two federal decisions under
the National Prohibition Act that apparently hold that,
whatever the rights of the party in possession of the vehicle,
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a lienholder has no right to a jury trial. Missouri Investment
Corp. v. United States, 6 Cir., 32 F.2d 511;C. I. T. Corp. v.
United States, 10 Cir., 37 F.2d 890, 891. In the earlier of
these cases, cited and followed in the later case, the court
stated that, ‘The nature of the proceedings which may be taken


under title 2, s 26, of the National Prohibition Act ( 27
U.S.C.A. s 40), by the claimant of the seized vehicle, is not
made very clear. We think, however, that such a petition as
this is in the nature of an intervening petition in equity.’ 32
F.2d at 511. Whether or not this interpretation of that act can
be considered authoritative in the federal courts, see United
States v. Yamoto, 9 Cir., 50 F.2d 599, 600, we do not subscribe
to the reasoning on which it rests.


Two theories appear to underlie the conclusion that a
lienholder in a forfeiture action is merely a petitioner in
equity. *302  The first theory is that the statute has combined
in a single proceeding what were formerly two actions: (1)
a common law action for declaration of forfeiture and (2)
an equitable suit to foreclose a lien. It is argued that under
ordinary circumstances the lienholder has only an equitable
remedy to enforce his lien and that he gains no right to a jury
trial merely because that remedy is joined with a forfeiture
action triable by jury.
[19] [20]  Although the suit by the state is nominally in rem


against the vehicle itself, in reality it is directed against those
who have property interests in the vehicle. The automobile
is not itself an offender but has merely been used in the
commission of an offense. The statute operates to transfer
property rights in the automobile to the state, as a penalty


against the owners for this misuse. In People v. Broad,
supra, 216 Cal. 1, 3, 7, 12 P.2d 941, an earlier statute on this
subject was declared unconstitutional because of its failure to
provide notice and hearing for interested parties other than the
narcotics offender. That case clearly recognized, moreover,
that the forfeiture is directed against all owners, and in fact
the owner involved in that case was the assignee of the


seller under a conditional sale contract. See also Ieck v.
Anderson, 57 Cal. 251, 252. The present statute provides that
notice shall be given to owners, Health & Safety Code, s
11613, which includes legal owners such as appellant, Vehicle
Code, ss 67, 197, and that they may file answers, Health &
Safety Code, ss 11619, 11620.


[21]  It is true that the forfeiture does not apply to innocent
lienholders. It does not follow, however, that lienholders
are not parties to the forfeiture. One of the purposes of
the forfeiture proceeding is to determine whether or not the


lienholder is in fact ‘innocent.’ With respect to the issue of
reasonable investigation of the registered owner, Health &
Safety Code, s 11620, as well as the issue of the narcotics
offense, Health & Safety Code, s 11619, the appellant is
vitally concerned, for unless there is an adverse decision
on both of these issues, appellant's interest in the vehicle is
not forfeited to the state. It is therefore a misconception to
regard appellant as interested only in the establishment and
foreclosure of its lien it is also interested in protecting that lien
from the claim against it that is being asserted by the state.


A second theory underlying the federal cases cited by the
Attorney-General is that a lienholder is an intervenor and
that, since intervention was not allowed at common law,
his *303  position is analogous to that of an intervening
petitioner in equity. This argument overlooks the extensive
use of intervention permitted under our modern system of
code pleading, even as to actions formerly tried in the
common law courts. It also overlooks an essential difference
between the National Prohibition Act and the statute now
before us. By the National Prohibition Act, 27 U.S.C.A
s 40U.S.C.A s 40, the declaration of forfeiture was made
a part of the criminal action in which the party guilty
of illegally transporting liquor was prosecuted; after his
conviction, lienholders **846  were permitted to intervene.
The present California procedure, however, does not combine
the forfeiture action with the criminal prosecution. The
forfeiture is litigated in an independent proceeding in which a
lienholder is not an intervener but rather, in compliance with
People v. Broad, supra, a necessary party defendant. As noted
above, the statute itself expressly refers to his pleading as an
‘answer’, Health & Safety Code, ss 11619, 11620.


(3) In Traffic Truck Sales Co. v. Justice's Court, 192
Cal. 377, 384, 220 P. 306, it was stated that a forfeiture
proceeding such as that under consideration herein is in the
nature of an equitable proceeding. No issue of jury trial
was presented, however, and the court did not consider the
historical background of forfeiture statutes. In reliance on this


decision, similar statements appear in People v. One 1941
Mercury Sedan, 74 Cal.App.2d 199, 202, 168 P.2d 443, and


People v. One 1941 Chrysler Sedan, 81 Cal.App.2d 18, 30,
183 P.2d 368. In view of the conclusion reached in the present
case, these expressions must now be regarded as disapproved.


(4) Contrary to the contention of the Attorney-General, a
number of the forfeitures cited herein did involve exercise of
the police power. See, for example, Jenkinson, Select Cases
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in the Exchequer of Pleas, 48 Selden Society Publications, p.
168, #215 (piracy, robbery, and homicide); 4 W. & M., c. 8,
s 6 (robbery); 1 James I, c. 22 (trade regulation); 42 Geo. III,
c. 38, s 20 (unhealthful adulterated beer). See also Mitchell v.
Torup, 145 Eng.Rep. 764, 767.


The judgment is reversed.


EDMONDS, Justice (dissenting).


The question here presented for decision concerns only the
right of the corporate mortgagee of the seized automobile
to a trial by jury. In effect, by an affirmative defense, the
corporation is seeking to establish and to foreclose a lien upon
the vehicle.


*304  The position of a lienholder is substantially different
from that of an owner of property seized and ordered to be
sold because of an asserted violation of law. The foreclousure
of a chattel mortgage is an equitable proceeding, Elmore
Jameson Co. v. Smith, 34 Cal.App.2d 609, 616, 93 P.2d


1063; Bush v. Bank of America, 1 Cal.App.2d 588, 592,
37 P.2d 168, and it is elementary in equity cases that there
is no right to a trial by jury. J. I. Case Threshing Machine
Co. v. Copren Bros., 45 Cal.App. 159, 167, 187 P.2d 772.
This general rule has been followed in forfeiture proceedings.
For example, in Missouri Investment Corp. v. United States,
6 Cir., 32 F.2d 511, the holder of a chattel mortgage sought
to establish its lien in accordance with the provisions of the
Volstead Act. The statute authorized forfeiture of any vehicle
used for the unlawful transportation of intoxicating liquor
but allowed a lienholder to obtain the amount due from the
owner if the seizure was upheld. The procedure specified was
substantially the same as that provided in sections 11620-22
of the Health and Safety Code of this state. In that case, it
was said: ‘The court, through the order for sale, has at least
constructive possession of the property, and the determination
of the liens upon it is essentially a matter of equitable


jurisdiction. It follows that there was no right to a jury trial
* * *.’ Ibid.


The decision was cited and followed in C. I. T. Corp. v.
United States, 10 Cir., 37 F.2d 890. There the claimant was
the assignee of a conditional sales contract of an automobile
ordered forfeited under the Volstead Act. The court found
that the contract was a chattel mortgage and held: ‘* * *
the intervention is equitable in character, being designed to
enforce a lien * * *.’ 37 F.2d 890, 891.


True, there are cases which appear to hold to the contrary, but
in not one of them was the court's attention directed to the
distinction between the position of an owner of property and
a mortgagee. The applicant in United States v. Yamoto, 9 Cir.,
50 F.2d 599, was the holder of a conditional sales contract of a
vehicle ordered forfeited under the Volstead Act. No question
concerning the right of trial by jury was raised at the trial of
the action and the case was heard by the court. On appeal from
a judgment **847  in favor of the claimant, it was held that
the action was one at law, triable by a jury, and since a jury
had not been waived ‘in the manner prescribed by law’, the
appellate review was limited to a consideration of the process,
pleadings and judgment.


That conclusion was based upon *305 Kennedy v. United
States, 9 Cir., 44 F.2d 57. The court held that a seizure on
land is not within the admiralty jurisdiction of the United
States and the proceeding for forfeiture was, therefore, an
action at law, triable by jury. In the Yamoto case, no reference
was made to cases in which lienholder's claimed the right to
foreclose but looked only to the place of seizure as the basis
for its decision.


For these reasons, I would hold that a mortgagee seeking to
establish and to foreclose lien upon seized property is not
entitled to a trial by jury upon those issues.


All Citations


37 Cal.2d 283, 231 P.2d 832


Footnotes


1 ‘The right has always been regarded as sacred and has been jealously guarded by the courts. People v.
Peete, 54 Cal.App. 333, 363, 202 P. 51. ‘Trial by juries is the Englishman's birth-right, and is that happy way
of trial, which, notwithstanding all revolutions of time, hath been continued beyond all memory to the present
day; the beginning whereof no history specifies, it being contemporary with the foundation of this state, and
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one of the pillars of it, both as to age and consequence.’ Burns, Justice of the Peace (23d ed.), vol. III, p. 80.


See also Parsons v. Bedford, 3 Pet. 433, 7 L.Ed. 732, 736.


2 ‘(1381) 5 Rich. II, stat. 1, ch. 2, act respecting transfer of gold and silver; (1400) 2 Hen. IV, ch. 5, act to
prevent gold and silver from being carried out of realm; (1604) 1 James I, ch. 2, s 43, act re tanners, curriers,
shoemakers, etc.; (1660) 12 Chas. II, ch. 4, s 5, act providing duties; (1660) 12 Chas. II, ch. 18, s 2, act
to encourage shipping Navigation Act; (1662) 13 & 14 Chas. II, ch. 11, ss 14, 17, 22, 23, 26, 31, act for
preventing frauds; (1662) 14 Chas. II, cap. 7, act to restrain exportation of leather and raw hides; (1663) 14
Chas. II, ch. 11, s 1, act to prevent frauds of brewers and other persons; (1663) 15 Chas. II, ch. 7, ss 6, 8,
act to encourage trade; (1688) 1 W. & M. ch. 32, s 2, act to prevent exportation of wool; (1692) 4 & 5 W. & M.
cap. 5, s 8, act to prevent frauds in importation of spirits; (1700) 11 & 12 Will. III, ch. 10, s 2, act to encourage
manufacturers and affecting importations; (1709) 8 Anne, ch. 7, s 17, act relating to imports; (1718) 5 Geo. I,
ch. 11, ss 1, 2, 3, 4, 6, 8, 15, 21, act relating to smuggling; (1721) 8 Geo. I, ch. 18, act to prevent clandestine
running of goods and infection thereby; (1724) 11 Geo. I, ch. 30, s 16, act to prevent frauds and abuses in
public revenues; (1725) 12 Geo. I, ch. 28, ss 13, 14, act for improvement of his Majesty's revenues; (1728) 1
Geo. II, ch. 17, s 7, act prohibiting certain imports; (1736) 9 Geo. II, ch. 35, ss 22, 23, act relating to revenues;
(1746) 19 Geo. II, ch. 12, ss 3, 17, 19, 20, 21, act relating to duties on glass, etc.; (1763) 3 Geo. III, ch. 22, ss
5, 6, 8, act relating to seizures; (1765) 5 Geo. III, ch. 43, s 27, act relating to revenues; (1765) 6 Geo. III, ch.
19, s 1, act relating to imports; (1781) 21 Geo. III, ch. 37, ss 1, 2, act to prevent exportation to foreign parts
of certain goods; (1781) 21 Geo. III, ch. 55, ss 13, 20, 21, 24, 29, 30, act relating to duties and preventing
frauds; (1784) 24 Geo. III, ch. 19, reenactment of 1 James I, ch. 22, s 43; (1784) 24 Geo. III, ch. 47, s 4, act
to prevent smuggling; (1786) 26 Geo. III, ch. 77, s 10, act relating to duties; (1787) 27 Geo. III, ch. 32, ss
1, 2, 3, 5, 7, act relating to smuggling; (1793) 33 Geo. III, ch. 2, s 4, act relating to exportation of arms and
ammunition; (1794) 34 Geo. III, ch. 50, ss 2, 8, 9, act relating to imports; (1797) 38 Geo. III, ch. 89, s 8, act
relating to duties; (1798) 39 Geo. III, ch. 59, ss 5, 14, act relating to imports; (1802) 42 Geo. III, ch. 38, s 20,
act relating to duties and to prevent frauds; (1805) 45 Geo. III, ch. 121, s 6, act to prevent smuggling; (1807)
47 Geo. III, ch. 66, ss 3, 8, 9, 10, 13, 14, act to prevent smuggling; (1825) 6 Geo. IV, ch. 107, ss 64, 71, 128,
act regulating customs; (1825) 6 Geo. IV, ch. 108, ss 2, 45, act to prevent smuggling; (1833) 3 & 4 Wm. IV,
ch. 52, ss 10, 14, 20, 24, 28, 61, 118, act regulating customs; (1833) 3 & 4 Wm. IV, ch. 53, ss 2, 3, 6, 14,
28, 31, 47, act to prevent smuggling; (1842) 5 & 6 Vict. ch. 47, ss 10, 11, 18, 36, 42, act relating to customs;
(1842) 5 & 6 Vict. ch. 93, ss 8, 10, act regulating excise on tobacco.


3 ‘For the distinction between Queen's Bench, Common Pleas and Exchequer, see The Attorney-General v.
Hallett, 15 M. & W. 97, 153 Eng.Rep. 777, 781.


4 ‘See also Cox, Institutions of the English Government, 517. An information filed in the Court of Exchequer
was the first judicial proceeding in rem towards the legal condemnation of goods seized as forfeited. The
Attorney-General v. Jefferys, 13 Price, 545, 147 Eng.Rep. 1077, 1078.


5 ‘Former Dean School of Jurisprudence, University of California, now Professor of Law, University of
Pennsylvania.


6 ‘36 Cal.L.Rev. 173.


7 ‘Jenkinson, Select Cases in the Exchequer of Pleas, p. 1; idem. p. Lxxxii.


8 ‘Jenkinson, Select Cases in the Exchequer of Pleas, p. cxvi, p. 20 (58), p. 37 (88), p. 40 (94, 95), p. 56 (116),
p. 66 (128), p. 88 (146), p. 103 (162), p. 116 (171), p. 121 (174), p. 131 (181), p. 133 (183), p. 140 (189), p.
146 (193), p. 150 (198), p. 168 (215), p. 172, (219A), p. 174 (221), p. 18o (227B), p. 183 (228), p. 196 (243),
p. 198 (245), p. 200 (246), p. 206 (251); Case LXII (1457) Jenk. 83, 145 Eng.Rep. 59.
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9 ‘Jenkinson, Select Cases in the Exchequer of Pleas, p. 168 (215).


10 ‘Case LXII (1457) Jenk. 83, 145 Eng. Rep. 59.


11 ‘(1662) 13 & 14 Chas. II, ch. 11, s 21. See Roe v. Roe (1673) Exchequer Hardres, 185, 145 Eng.Rep. 443,
where it was held that the issue of fact for the jury in an information for selling and importing to be sold foreign
woolen contrary to statute was whether such cloth was imported to be sold.


13 ‘If certain goods were unlawfully imported the goods were forfeited ‘together with the vessels and boats, and
all the horses, and other cattle and carriages whatsoever, made use of in the landing, removing, carriage, or
conveyance of any of the aforesaid goods.’ 8 Anne, c. 7, s 17 (1709). If glass was unlawfully imported into
Great Britain from Ireland in addition to the forfeiture of glass the vessel in which it was imported was also
forfeited with her tackle, apparel, and furniture. 9 Geo. II, c. 12, ss 19, 20, 21 (1746); see also 33 Geo. III, c.
2, s 4 (1793); 39 Geo. III, c. 59, s 14 (1798). On the forfeiture of tea removed from the kingdom ‘the same,
together with the canisters, bags and other package whatsoever, containing the same and the vessels and
boats, and the horses, and other cattle and carriages employed in removing the same, shall be forfeited, and
shall and may be seized by any officer or officers of excise.’ 21 Geo. III, c. 55, s 20 (1781). On a forfeiture
of salt for failure to declare or pay duties the salt was forfeited ‘together with the packages containing the
same, and the ships, boats and vessels, and all the horses, and other cattle and carriage whatsoever made
use of in the removing, landing, carriage, or conveyance of such salt, and the same respectively shall and
may be seized by any officer or officers of the customs or excise.’ 38 Geo. III, c. 89, s 8 (1797). The statute
of 3 & 4 Wm. IV, c. 53, s 28 (1833) provided that if any goods liable for duties shall be unshipped ‘all such
goods as aforesaid shall be forfeited together with all Horses and other animals, and all carriages and other
things, made use of in the Removal of such Goods.’ The statute 5 & 6 Vict. c. 93, s 8 (1842) provided that no
person cut, colour or manufacture, or have in his possession, any leaves or other matters to imitate or to be
mixed with tobacco or snuff subject to forfeiture of 200 lbs., and that the leaves and other matters, ‘together
with all Machines, Tools, Materials, Vessels, and Utensils for cutting, grinding, pounding, colouring, staining,
dyeing, manufacturing or preparing the same shall be forfeited.’


14 ‘Anonymous Case LXX (1459), Jenk. 87, 145 Eng.Rep. 62, was for the forfeiture to the King of merchandise
alleged to have been shipped with intent to transport it to an unlawful place. The manner of obtaining a jury
is discussed. Anonymous Case XCVI (1506), Jenk. 191, 145 Eng.Rep. 128, was an information in behalf of
the King for transporting ‘cloath,’ custom not being paid. The ‘cloath’ was forfeited to the King. An information
against Page (1607), Lane, 19, 145 Eng.Rep. 264, was for buying butter, and selling it at retail contrary to the
statute. Rook's Case (1655), Hardres, 20, 145 Eng.Rep. 359, was an information for importing ‘pottacoes' of
tobacco of foreign growth in a foreign vessel. The case was tried by a jury resulting in forfeiture of the tobacco
which was later set asside because of defects in the information. Jones v. Clerk (1655), Hardres, 46, 145
Eng.Rep. 373, was ‘Upon an information for not garbling (culling) two and twenty bags of spice according
to the statute of 21 Jacob, whereby it became forfeited.’ In Holton v. Raworth (1775 or 1776), Hardres, 358,
145 Eng.Rep. 496, a trial by jury was had on an information upon seizure of wines for not paying custom. In
Rex v. Southerby (1716), Bunbury, 4, 145 Eng.Rep. 575, Southerby was outlawed and a writ of execution
issued. A trial by jury was then had and ‘his house and goods seized by virtue thereof.’ Bill v. Robinson
(1719), Bunbury, 48, 145 Eng.Rep. 591, was a suit against an informer after a verdict for the defendant on
the trial of an information upon seizure. Bradley qui tam v. Long (1721), Bunbury, 78, 145 Eng.Rep. 601,
was an information for importing brandy in a collier. Verdict was for the King. Rickson qui tam v. Sandford
(1724), Bunbury, 192, 145 Eng.Rep. 644, forfeiture of seized wines; Idle qui tam v. Vanheck (1727), Bunbury,
231, 145 Eng.Rep. 657, forfeiture of ships for unlawful importation of goods; Attorney General v. Jackson
(1727), Bunbury, 234, 145 Eng.Rep. 658, seizure and forfeiture of ships and goods. Robinson qui tam v.
Lequesne (1728), Bunbury, 251, 145 Eng.Rep. 664, was upon ‘an information of seizure of Jesuits bark * *
* for fraudulent exportation of Jesuits bark, two casks out of six being dust.’ Scott, who prosecutes for His
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Majesty and Himself, v. A'Chez (1743), Parker, 20, 145 Eng.Rep. 702, was an information grounded on the
statute of 12 Car. 2c. 18,12 Car. 2c. 18, the Navigation Act. It alleged that plaintiff seized a ship and goods
therein because the goods were imported unlawfully. The prayer was ‘that the ship and goods may remain
forfeited.’ Issue was joined. The penalty provided by the act was forfeiture of the ship and cargo. Attorney-
General v. Munn (1748), Parker 91, 145 Eng.Rep. 723, was an information ‘on a seizure of several parcels
of tobacco stalks as forfeited, by being imported contrary to the act 12 Geo. I, c. 28, s 13.’ Malden v. Bartlett
(1750), Parker, 105, 145 Eng.Rep. 727, was an information by the plaintiff suing for the King and himself. It
was alleged that the plaintiff had seized a parcel of tobacco imported unlawfully. The statute provided that
the tobacco be forfeited to the King and burned. Bartlett came in and claimed the property. The issues were
tried by a jury. The Attorney General v. Parke (1793), 1 Anst. 240, 145 Eng.Rep. 860, was an information for
forfeiture for violation of a statute relative to the making of glass. The Attorney General v. Brown (1796), 3
Anst. 720, 145 Eng.Rep. 1018, was an information for forfeiture of a cutter alleged to have been found out
of the limits of her license in violation of law. On the same facts The Attorney General v. Roote (1796), 3
Anst. 736, 145 Eng.Rep. 1020. The Attorney General v. Sheriff (1801), Forrest, 41, 145 Eng.Rep. 1107, was
an information for the forfeiture of a ship and cargo for unlawfully importing wines. The Attorney General v.
Forge (1801), Forrest, 104, 145 Eng.Rep. 1127, was an information for the forfeiture of treble the value of
candles possessed unlawfully. The statute also provided for forfeiture of the candles. The Attorney-General
v. Wilson (1817), 3 Price, 431, 146 Eng.Rep. 311, was an information for condemnation of a ship and her
cargo on the ground of illicit importation of flaxseed, etc. The Attorney-General v. Theakstone (1820), 8 Price,
89, 146 Eng.Rep. 1140, was an information for condemnation of a vessel after seizure for having prohibited
gunpowder on board. The Attorney-General v. Jefferys (1824), 13 Price, 545, 147 Eng.Rep. 1077, was an
information (of seizure in rem) for the condemnation of machines unlawfully packed for export. The statute
(21 Geo. III, ch. 37, s 2) provided for forfeiture. The prayer was that the goods ‘might remain forfeited.’


The Attorney-General v. Vondiere (1834), 1 C.M. & R. 570, 149 Eng.Rep. 1207, was an information for
the condemnation of ‘silk waistcoats.’ The goods had been illegally removed from a warehouse. The statute
(3 & 4 Will. IV, ch. 52, sec. 28) provided that the goods ‘together with all horses and other animals, and all


carriages and other things made use of in the removal of such goods' be forfeited. Attorney-General v.
Schiers (1835), 2 C.M & R. 286, 150 Eng.Rep. 124, was an information praying the forfeiture of a foreign
vessel, seized by officers of the customs, for being found on the high seas within one league of the coast
of the United Kingdom with contraband spirits aboard. The statute (3 & 4 Will. IV, ch. 53, s 2) provided for
forfeiture of the vessel and goods. Attorney-General v. Catt (1837), 3 M. & W. 7, 150 Eng.Rep. 1033, was an
information for being concerned in unshipping goods liable to duties; for concealing goods illegally shipped;
and for ‘harbouring’ goods illegally imported. Attorney-General v. Le Revert (1840), 6 M. & W. 405, 151
Eng.Rep. 469, on like facts was tried by a jury and the vessel and goods forfeited. The Attorney-General
v. Rogers (1843), 11 M. & W. 670, 152 Eng.Rep. 974, was ‘an information filed against the defendant, a
tobacconist, for penalties for mixing saccharine matter with tobacco in the course of manufacture, and for
having in his possession saccharine matter for the purpose of using it in the manufacture of tobacco.’ The
statute provided for forfeiture of the tobacco (5 & 6 Vict. c. 93.) The Attorney-General v. Clerc (1844), 12 M.
& W. 640, 152 Eng.Rep. 1355, was an information for the condemnation of foreign wines after seizure. The
statute (5 & 6 Vict. ch. 47, s 18) provided for forfeiture. See also Anonymous Case XCIV, Jenk. 229, 145
Eng.Rep. 159;The Attorney General v. woodmass (1727), Bunbury, 246, 145 Eng.Rep. 662; The Attorney-
General v. Norstedt (1816), 3 Price, 97, 146 Eng.Rep. 203; The Attorney General v. Stevens (1816), 3 Price,
72, 146 Eng.Rep. 195; The Attorney General v. King (1871), 5 Price, 195, 146 Eng.Rep. 579; The Attorney
General v. Delano (1819), 6 Price, 383, 146 Eng.Rep. 841; The Attorney General v. Kent (1819), 7 Price,
533, 146 Eng.Rep. 1052; The Attorney-General v. French (1819), 7 Price, 557, 146 Eng.Rep. 1060; The
Attorney-General v. Goodman (1820), 8 Price, 220, 146 Eng.Rep. 1184; The Attorney-General v. Hall (1823),
11 Price, 760, 147 Eng.Rep. 629; Attorney-General v. Greaves (1835), 2 C. M. & R. 669, 150 Eng.Rep. 284.
As stated, all of these cases were tried by a jury.
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15 ‘Isabell Fortescues Case (1611), Lane, 91, 145 Eng.Rep. 324, was that a penalty be imposed upon her for
recusancy (absence from church). An inquisition issued and the case was tried by a jury. In The Protector
v. Sir Thomas Ashfield (1656), Hardres, 62, 145 Eng.Rep. 381, two parts of Ashfield's land were seized
for recusancy. He pleaded conformity. The court held that befoer the lands could be forfeited to the King
conformity must be tried by the common law. Stevens v. Duckworth (1775 or 1776), Hardres, 338, 145
Eng.Rep. 486, was an information ‘tam quam’ for forfeiture of five pounds a day for selling wines without
a license. The Attorney General v. Brewster (1795), 2 Anst. 559, 145 Eng.Rep. 966, was an information
for a penalty of 500 1. for concealing soap in violation of 1 Geo. I, st. 2, c. 31. The Attorney General v.
Brown (1801), Forrest, 110, 145 Eng.Rep. 1129, was an information for penalties, for assisting in unshipping
spirituous liquors and tobacco before the duties were paid. The Attorney General v. Saggers (1814), 1 Price,
182, 145 Eng.Rep. 1370, was for treble the value of goods unlawfully imported. The Attorney General v. Farr
(1817), 4 Price, 122, 146 Eng.Rep. 414, was for assisting in unshipping prohibited and unaccustomed goods.
The prayer was for treble the value of the goods. The Attorney General v. Horton (1817), 4 Price, 237, 146
Eng.Rep. 451, was an informaion for smuggling salt which had been seized. The Attorney-General v. Key
(1830), 1 C. & J. 159, 148 Eng.Rep. 1375. An information for penalties (treble value) for ‘harbouring’ and
concealing smuggled goods. See also The Attorney General v. Courtice (1821), 10 Price, 450, 147 Eng.Rep.
147; The Attorney General v. Vew Llette (1822), 10 Price, 9, 147 Eng.Rep. 225; The Attorney-General v.
Freer (1822), 11 Price, 183, 147 Eng.Rep. 441; The Attorney-General v. Bevington (1822), 11 Price, 222, 147
Eng.Rep. 454; The Attorney General v. Tongue (1823), 12 Price, 51, 147 Eng.Rep. 653; The Attorney General
v. Woolhouse (1823), 12 Price, 65, 147 Eng.Rep. 657; The Attorney-General v. Hatton (1824), M'Cle. 214,
148 Eng.Rep. 91;The Attorney General v. Good (1825), M'Cle. & Yo. 286, 148 Eng.Rep. 421; The Attorney-
General v. Barrell (1827), 1 Y. & L. 495, 148 Eng.Rep. 766; The Attorney-General v. Key (1830), 1 C. & J.
159, 148 Eng.Rep. 1375; The Attorney-General v. Siddon (1830), 1 C. & J. 220, 148 Eng.Rep. 1400; The
Attorney General v. Slee (1824), M'Cle. 567, 148 Eng.Rep. 237; The Attorney-General v. Key (1831), 2 C. &
J. 2, 149 Eng.Rep. 1; The Attorney-General v. Dyer (1834), 2 C. & M. 664, 149 Eng.Rep. 927; The Attorney
General v. Tomsett (1835), 2 C. M. & R. 170, 150 Eng.Rep. 73; The Attorney-General v. Kenifeck (1837),
2 M. & W. 715, 150 Eng.Rep. 944; The Attorney General v. Hurel (1843), 11 M. & W. 585, 152 Eng.Rep.
938; The Attorney-General v. Lockwood (1842), 9 M. & W. 378, 152 Eng.Rep. 160; The Attorney-General v.
Bailey (1846), 16 M. & W. 74, 153 Eng.Rep. 1104. See also Hale's Pleas of the Crown, vol. I, pp. 493, 530;
Gilbert, a Treatise on the Court of the Exchequer, 62-64.


16 “Actions qui tam are such as are given by acts of parliament, which impose a penalty, and create a forfeiture
for the neglect of some duty, or commission of some crime, to be recovered by action or information, at the
suit of him who prosecutes as well in the king's name as in his own.' Bacon's Abridgement, 5th ed. vol. 1, p.
61. Bacon says that most penal statutes directed that the penalty might be recovered by action or information,
and ‘a new trial may be had after a verdict for the defendant. Wilson v. Rastall, 4 Term.Rep. 753,’ (idem.
italics added), and ‘Such information may demand what is due to the informer, without mentioning what is
due to the king; also, if the quantum depend on what shall be found by the jury, a blank may be left for the
sum,’ (idem. 63. Italics added) and ‘Also where a statute limits suits by an informer qui tam to other courts,
yet any one may, by construction of law, exhibit an information in the Exchequer for the whole penalty, for
the use of the king,’ (idem. 65) and ‘If the jury find a general verdict with one penalty for the plaintiff, and he
apply it to one count, he shall not be permitted afterwards to apply it to another count * * *.’ (idem. 69.) 3
Bl.Com. 258, 259; Kent's Commentaries, 13th ed. vol. I, pp. 375-378.


17 ‘The procedure under the common law in the Court of Exchequer for the forfeiture of property used in violation
of law was similar to that prescribed by the Health and Safety Code. Attorney General v. Lade (1745), Parker,
57, 145 Eng.Rep. 712;Malden v. Bartlett (1750), Parker, 105, 145 Eng.Rep. 727; 13 & 14 Chas. II, c. 11, s.
28; 31 Eliz. c. 5, s. 5; 3 Geo. III, c. 22, s. 1, 6; 6 Geo. III, c. 19, s. 3, 4, 6, 10; 21 Geo. III, c. 37, s. 6, 7, 8,
9; 26 Geo. III, c. 77, s. 13; 45 Geo. III, c. 121, s. 13, 14.
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18 ‘Footnotes 4, 5, and 6 to the opinion in C. J. Hendry Co. v. Moore, 318 U.S. 133, 63 S.Ct. 499, 87 L.Ed.
663, contain references to many such cases. In Virginia by 1690 forfeiture cases under the Navigation Acts
were tried at common law by a jury. In Maryland forfeiture cases were tried generally in courts of oyer and
terminer acting with the jury. In Massachusetts forfeiture cases under the Navigation Acts were regularly tried
by the Court of Assistants before juries, apparently in the same manner as other common-law cases. In New
Jersey proceedings to condemn forfeited property were tried by a jury as early as 1685. In Pennsylvania
forfeiture cases under the Navigation Acts were tried in the common-law courts by a jury. In New Hampshire
forfeiture cases were tried in the court of common pleas with a jury as early as 1979. In Connecticut a cargo
of a vessel was condemned by a jury in the county court in 1692. In Maine a vessel was cleared by a jury in
1680. Idem. footnote 4. In New York before 1691 forfeiture cases were tried in the General Quarter Sessions


of the Peace with a jury; after 1691 in the Supreme Court of Judicature with a jury. C. J. Hendry Co. v.
Moore, 318 U.S. 133, 63 S.Ct. 499, 87 L.Ed. 663, 670, and footnotes 5-9.


19 ‘See also Garnhart v. U. S. 16 Wall. 162, 83 U.S. 162, 21 L.Ed. 275, 276;The J. W. French, D.C., 13 F.
916, 924; 651Chests of Tea v. United States, 22 Feb.Cas. page 253, No. 12,916, 1 Paine 499;United States
v. Yamoto, 9 Cir., 50 F.2d 599.


20 ‘See same case below Colon v. Lisk, 13 App.Div. 195, 43 N.Y.S. 364.


21 ‘The charge was using an automobile to transport liquor in violation of law. The Oklahoma statute expressly
provided that the hearing be ‘without a jury.’ 37 O.S.1941 s 112.


22 ‘The statute provided that the return of seizure should be tried without a jury. The lower court forfeited the
automobile of the appellant because her husband drove it with a pint of whisky in his pocket. She did not
know that her husband carried the whisky in the car.


23 ‘See also Lorance v. State, Tex.Civ.App., 172 S.W.2d 386;Donovan v. Mayor etc. of Vicksburg, 29 Miss.
247, 249,64 Am.Dec. 143.


24 ‘See State v. Intoxicating Liquor, 55 Vt. 82;State v. Certain Intoxicating Liquors, 53 Utah 171, 177 P. 235.


25 ‘See Moore v. Brett, 193 Okl. 627, 137 P.2d 539, 540;People v. One Pinball Machine, 316 Ill.App. 161, 44
N.E.2d 950, 957.


26 ‘Norris's Appeal, 64 Pa. 275, 280.


27 ‘ Donahue v. Meister, 88 Cal. 121, 127, 25 P. 1096, 22 Am.St.Rep. 283; Cassel v. Gregori, 28
Cal.App.2d Supp. 769, 774, 70 P.2d 721.


28 ‘ Colon v. Lisk, 13 App.Div. 195, 202, 43 N.Y.S. 364, 369; State v. 1920 Studebaker, 120 Or. 254, 251
P. 701, 50 A.L.R. 81.


29 ‘Wood v. City of Brooklyn, 14 Barb. N.Y., 425, 432; Cooley, Constitutional Limitations, 8th ed. vol. I, pp.
668-674. Cf. Moore v. Purse Seine Net, 18 Cal.2d 835, 837, 118 P.2d 1.


30 ‘4 Bl.Com. (12th ed.), ch. 20, 281 et seq.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs & Annos)


Chapter 9. Proceedings in the Supreme Court (Refs & Annos)


Cal.Rules of Court, Rule 8.500
Formerly cited as CA ST A Rule 28


Rule 8.500. Petition for review


Currentness


(a) Right to file a petition, answer, or reply


(1) A party may file a petition in the Supreme Court for review of any decision of the Court of Appeal, including any interlocutory
order, except the denial of a transfer of a case within the appellate jurisdiction of the superior court.


(2) A party may file an answer responding to the issues raised in the petition. In the answer, the party may ask the court to
address additional issues if it grants review.


(3) The petitioner may file a reply to the answer.


(b) Grounds for review


The Supreme Court may order review of a Court of Appeal decision:


(1) When necessary to secure uniformity of decision or to settle an important question of law;


(2) When the Court of Appeal lacked jurisdiction;


(3) When the Court of Appeal decision lacked the concurrence of sufficient qualified justices; or


(4) For the purpose of transferring the matter to the Court of Appeal for such proceedings as the Supreme Court may order.


(c) Limits of review


(1) As a policy matter, on petition for review the Supreme Court normally will not consider an issue that the petitioner failed
to timely raise in the Court of Appeal.
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(2) A party may petition for review without petitioning for rehearing in the Court of Appeal, but as a policy matter the Supreme
Court normally will accept the Court of Appeal opinion's statement of the issues and facts unless the party has called the Court
of Appeal's attention to any alleged omission or misstatement of an issue or fact in a petition for rehearing.


(d) Petitions in nonconsolidated proceedings


If the Court of Appeal decides an appeal and denies a related petition for writ of habeas corpus without issuing an order to show
cause and without formally consolidating the two proceedings, a party seeking review of both decisions must file a separate
petition for review in each proceeding.


(e) Time to serve and file


(1) A petition for review must be served and filed within 10 days after the Court of Appeal decision is final in that court. For
purposes of this rule, the date of finality is not extended if it falls on a day on which the office of the clerk/executive officer
is closed.


(2) The time to file a petition for review may not be extended, but the Chief Justice may relieve a party from a failure to file a
timely petition for review if the time for the court to order review on its own motion has not expired.


(3) If a petition for review is presented for filing before the Court of Appeal decision is final in that court, the clerk/executive
officer of the Supreme Court must accept it and file it on the day after finality.


(4) Any answer to the petition must be served and filed within 20 days after the petition is filed.


(5) Any reply to the answer must be served and filed within 10 days after the answer is filed.


(f) Additional requirements


(1) The petition must also be served on the superior court clerk and, if filed in paper format, the clerk/executive officer of the
Court of Appeal. Electronic filing of a petition constitutes service of the petition on the clerk/executive officer of the Court
of Appeal.


(2) A copy of each brief must be served on a public officer or agency when required by statute or by rule 8.29.


(3) The clerk/executive officer of the Supreme Court must file the petition even if its proof of service is defective, but if the
petitioner fails to file a corrected proof of service within 5 days after the clerk gives notice of the defect the court may strike
the petition or impose a lesser sanction.


(g) Amicus curiae letters



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1085232&cite=CASTAPPLLR8.29&originatingDoc=NF72F7930328E11DB9827E912ECF7EE18&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Rule 8.500. Petition for review, CA ST APPELLATE Rule 8.500


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


(1) Any person or entity wanting to support or oppose a petition for review or for an original writ must serve on all parties and
send to the Supreme Court an amicus curiae letter rather than a brief.


(2) The letter must describe the interest of the amicus curiae. Any matter attached to the letter or incorporated by reference
must comply with rule 8.504(e).


(3) Receipt of the letter does not constitute leave to file an amicus curiae brief on the merits under rule 8.520(f).


Credits
(Formerly Rule 28, adopted, eff. Jan. 1, 2003. As amended, eff. Jan. 1, 2004; July 1, 2004. Renumbered Rule 8.500 and amended,
eff. Jan. 1, 2007. As amended, eff. Jan. 1, 2009; Jan. 1, 2018; Jan. 1, 2020.)


Editors' Notes


ADVISORY COMMITTEE COMMENT
Subdivision (a). A party other than the petitioner who files an answer may be required to pay a filing fee under
Government Code section 68927 if the answer is the first document filed in the proceeding in the Supreme Court
by that party. See rule 8.25(c).


Subdivision (a)(1) makes it clear that any interlocutory order of the Court of Appeal--such as an order denying an
application to appoint counsel, to augment the record, or to allow oral argument--is a “decision” that may be challenged
by petition for review.


Subdivision (e). Subdivision (e)(1) provides that a petition for review must be served and filed within 10 days after
the Court of Appeal decision is final in that court. Finality in the Court of Appeal is generally governed by rules
8.264(b) (civil appeals), 8.366(b) (criminal appeals), 8.387(b) (habeas corpus proceedings), and 8.490(b) (proceedings
for writs of mandate, certiorari, and prohibition). These rules declare the general rule that a Court of Appeal decision
is final in that court 30 days after filing. They then carve out specific exceptions--decisions that they declare to be
final immediately on filing (see rules 8.264(b)(2), 8.366(b)(2), and 8.490(b)(1)). The plain implication is that all other
Court of Appeal orders-specifically, interlocutory orders that may be the subject of a petition for review--are not
final on filing. This implication is confirmed by current practice, in which parties may be allowed to apply for--and
the Courts of Appeal may grant--reconsideration of such interlocutory orders; reconsideration, of course, would be
impermissible if the orders were in fact final on filing.


Contrary to paragraph (2) of subdivision (e), paragraphs (4) and (5) do not prohibit extending the time to file an
answer or reply; because the subdivision thus expressly forbids an extension of time only with respect to the petition
for review, by clear negative implication it permits an application to extend the time to file an answer or reply under
rule 8.50.


See rule 8.25(b)(5) for provisions concerning the timeliness of documents mailed by inmates or patients from custodial
institutions.


Subdivision (f). The general requirements relating to service of documents in the appellate courts are established by
rule 8.25. Subdivision (f)(1) requires that the petition (but not an answer or reply) be served on the clerk/executive
officer of the Court of Appeal. To assist litigants, (f)(1) also states explicitly what is impliedly required by rule
8.212(c), i.e., that the petition must also be served on the superior court clerk (for delivery to the trial judge).
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Notes of Decisions (88)


Cal. Rules of Court, Rule 8.500, CA ST APPELLATE Rule 8.500
Current with amendments received through October 15, 2022. Some rules may be more current, see credits for details.
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KeyCite Yellow Flag - Negative Treatment
 Disagreed With by JPay, Inc. v. Kobel, 11th Cir.(Fla.), September 19,


2018


1 Cal.5th 233
Supreme Court of California


Timothy SANDQUIST, Plaintiff and Appellant,


v.


LEBO AUTOMOTIVE, INC., et


al., Defendants and Respondents.


No. S220812
|


July 28, 2016.


Synopsis
Background: Former employee filed class action
discrimination complaint against his former employer,
alleging violations of the Fair Employment and Housing Act
(FEHA) and Unfair Competition Law. The Superior Court,
Los Angeles County, No. BC476523, Elihu M. Berle, J.,
entered orders granting motion to compel arbitration and
dismissing class claims with prejudice. Employee appealed.
The Court of Appeal, Segal, J., sitting by assignment, reversed
in part, determining that question of whether the parties
agreed to arbitration of class claims was for arbitrator to
decide. Employer petitioned for review. The Supreme Court
granted review, superseding the opinion of the Court of
Appeal.


Holdings: The Supreme Court, Werdegar, J., held that:


[1] as a matter of state contract law, question of whether class
arbitration was available was for arbitrator, rather than court;


[2] there was no state law presumption requiring that question
be allocated to court;


[3] Federal Arbitration Act (FAA) did not impose anti-arbitral
presumption overriding state law reading of agreement,


disapproving Kinecta Alternative Financial Solutions, Inc.
v. Superior Court, 205 Cal.App.4th 506, 140 Cal.Rptr.3d 347;


Garden Fresh Restaurant Corp. v. Superior Court, 231
Cal.App.4th 678, 180 Cal.Rptr.3d 89; and


[4] trial court's error in deciding question itself was not
reviewable for harmless error, but rather was reversible per se.


Affirmed.


Kruger, J., filed dissenting opinion with which Chin and
Corrigan, JJ., concurred.


Opinion, 174 Cal.Rptr.3d 672, superseded.


Procedural Posture(s): On Appeal; Petition for
Discretionary Review; Motion to Compel Arbitration.


West Headnotes (29)


[1] Alternative Dispute
Resolution Arbitrability of dispute


Alternative Dispute Resolution Merits of
controversy


Just as arbitrability of merits of a dispute depends
upon whether parties agreed to arbitrate that
dispute, so the question of who has primary
power to decide arbitrability turns upon what
parties agreed about that matter.


7 Cases that cite this headnote


[2] Alternative Dispute Resolution Matters to
Be Determined by Court


Just as whether class arbitration is available
depends on whether parties agreed to allow or
forbid it, so the question of who has the power
to decide availability of class arbitration turns
upon what parties agreed about allocation of that
power.


5 Cases that cite this headnote


[3] Alternative Dispute
Resolution Construction


When deciding whether parties agreed to
arbitrate a certain matter, including arbitrability,
courts generally should apply ordinary state-law
principles that govern the formation of contracts.
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6 Cases that cite this headnote


[4] Alternative Dispute Resolution What law
governs


Default choice-of-law rule providing that courts
generally should apply ordinary state-law
principles that govern formation of contracts
when deciding whether parties agreed to
arbitrate a certain matter applies to question
of whether availability of class arbitration is
for an arbitrator or a court; insofar as question
of who decides presents a disputed issue of
contract interpretation, state law, not federal law,
normally governs such matters.


9 Cases that cite this headnote


[5] Alternative Dispute Resolution Matters to
Be Determined by Court


As a matter of state contract law, arbitration
agreement between former employee and his
former employer allocated question of whether
class arbitration was available to arbitrator,
rather than court, in proceedings on employee's
class action discrimination complaint, alleging
violations of the Fair Employment and Housing
Act (FEHA) and Unfair Competition Law;
provisions of agreement extended to any
claim between parties arising from, related to,
or having any relationship with employment
and specified matters not for the arbitrator,
suggesting that question of who decides
availability of class arbitration was for arbitrator,
presumption that courts would resolve all doubts
in favor of arbitration when allocation of a
matter to arbitration or court was uncertain
weighed in favor of allocating question to
arbitrator, and to the extent that omission of
provisions from agreement explicitly addressing
desire to have question resolved by court created
ambiguity, employer, as drafter of agreement,
was precluded from claiming benefit of the
doubt. Restatement (Second) of Contracts §


206; West's Ann.Cal.Bus. & Prof.Code §
17200 et seq.; West's Ann.Cal.Civ.Code § 1654;


West's Ann.Cal.C.C.P. § 1281.2; West's
Ann.Cal.Gov.Code § 12940 et seq.


14 Cases that cite this headnote


[6] Alternative Dispute
Resolution Construction


When construing arbitration provisions, courts
must consider parties' likely expectations about
allocations of responsibility.


1 Cases that cite this headnote


[7] Alternative Dispute
Resolution Arbitrability of dispute


Typically, those who enter into arbitration
agreements expect that their dispute will be
resolved without necessity for any contact with
courts.


1 Cases that cite this headnote


[8] Alternative Dispute
Resolution Construction in favor of
arbitration


Under state law, as under federal law, when
allocation of a matter to arbitration or courts is
uncertain, courts resolve all doubts in favor of
arbitration.


1 Cases that cite this headnote


[9] Labor and Employment Construction and
operation in general


Where written agreement has been prepared
entirely by employer, any ambiguities must be
construed against drafting employer and in favor
of nondrafting employee. Restatement (Second)
of Contracts § 206; West's Ann.Cal.Civ.Code §
1654.


14 Cases that cite this headnote


[10] Contracts Adhesion contracts; 
 standardized contracts


Contracts Construction against party using
words


Rule requiring resolution of ambiguities in a
contract against drafting party applies with
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peculiar force in the case of contract of adhesion;
here, party of superior bargaining power not only
prescribes the words of the instrument, but party
who subscribes to it lacks economic strength
to change such language. Restatement (Second)
of Contracts § 206; West's Ann.Cal.Civ.Code §
1654.


8 Cases that cite this headnote


[11] Alternative Dispute
Resolution Construction


General principle of contract interpretation
requiring resolution of ambiguities in a
contract against drafting party applies equally
to construction of arbitration provisions.
Restatement (Second) of Contracts § 206; West's
Ann.Cal.Civ.Code § 1654.


6 Cases that cite this headnote


[12] Alternative Dispute
Resolution Construction


Where drafter of a form contract has prepared
an arbitration provision whose application
to particular dispute is uncertain, ordinary
contract principles require that provision
be construed against drafter's interpretation
and in favor of nondrafter's interpretation.
Restatement (Second) of Contracts § 206; West's
Ann.Cal.Civ.Code § 1654.


9 Cases that cite this headnote


[13] Alternative Dispute Resolution Evidence


State law presumption did not exist requiring
that question of class arbitration availability
be allocated to court, rather than arbitrator, in
employee's class action discrimination complaint
against employer, alleging violations of the Fair
Employment and Housing Act (FEHA) and
Unfair Competition Law, even though parties'
arbitration agreement did not explicitly allocate
class arbitration question to arbitrator; no state
case established presumption that availability of
class arbitration was to be decided by courts,
procedures of California Arbitration Act did not
specifically address question of class arbitration


availability, and parties did not expressly opt
for application of state law in lieu of any


otherwise applicable federal rule. West's
Ann.Cal.Bus. & Prof.Code § 17200 et seq.;


West's Ann.Cal.C.C.P. § 1280 et seq.; West's
Ann.Cal.Gov.Code § 12940 et seq.


23 Cases that cite this headnote


[14] Alternative Dispute Resolution Evidence


Federal Arbitration Act (FAA), which was
invoked by arbitration agreement between
former employee and his former employer,
did not impose anti-arbitral presumption that
overrode state law reading of parties' arbitration
agreement, which allocated question of whether
class arbitration was available to arbitrator,
rather than court, in employee's class action
discrimination complaint against employer,
alleging violations of the Fair Employment and
Housing Act (FEHA) and Unfair Competition
Law; question did not fall within narrow class
of questions subject to pro-court presumption
under FAA, providing that courts presume
parties intended courts to decide disputes about
arbitrability, but rather question was procedural
inquiry arising subsequent to gateway issue
of whether to have arbitral proceeding at
all, and presumption that arbitrators would
decide availability of class arbitration was more
consistent with desire for expeditious results
motivating arbitration agreements; disapproving


Kinecta Alternative Financial Solutions, Inc.
v. Superior Court, 205 Cal.App.4th 506, 140


Cal.Rptr.3d 347; Garden Fresh Restaurant
Corp. v. Superior Court, 231 Cal.App.4th 678,


180 Cal.Rptr.3d 89. 9 U.S.C.A. § 1 et seq.;


West's Ann.Cal.Bus. & Prof.Code § 17200


et seq.; West's Ann.Cal.Gov.Code § 12940 et
seq.


12 Cases that cite this headnote


[15] States Congressional intent
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Congressional intent is the touchstone of any
analysis of whether federal law preempts state
law.


[16] Alternative Dispute Resolution Evidence


Courts presume that parties to arbitration
agreement intend courts, not arbitrators, to
decide disputes about arbitrability, that is,
whether there is an enforceable arbitration
agreement or whether it applies to the dispute at


hand, under Federal Arbitration Act (FAA). 9
U.S.C.A. § 1 et seq.


26 Cases that cite this headnote


[17] Alternative Dispute Resolution Evidence


Courts presume that parties to arbitration
agreement intend arbitrators, not courts, to
decide disputes about meaning and application
of particular procedural preconditions for use of
arbitration under Federal Arbitration Act (FAA).


9 U.S.C.A. § 1 et seq.


16 Cases that cite this headnote


[18] Alternative Dispute
Resolution Contractual or consensual basis


Because arbitration is strictly a matter of consent,
party cannot be required to submit to arbitration
of any dispute that he has not agreed so to
submit under Federal Arbitration Act (FAA).


9 U.S.C.A. § 1 et seq.


9 Cases that cite this headnote


[19] Alternative Dispute Resolution Evidence


Procedural questions that grow out of dispute
between parties to an arbitration agreement and
bear on its final disposition are presumptively not
for the judge, but for arbitrator, to decide under


Federal Arbitration Act (FAA). 9 U.S.C.A. §
1 et seq.


1 Cases that cite this headnote


[20] Alternative Dispute Resolution Evidence


Pro-court presumption under Federal Arbitration
Act (FAA) that courts presume parties
to arbitration agreement intend courts, not
arbitrators, to decide disputes about arbitrability
has only a limited scope, while range of questions
not qualifying as threshold gateway inquiries
regarding whether to arbitrate is correspondingly


broad. 9 U.S.C.A. § 1 et seq.


12 Cases that cite this headnote


[21] Alternative Dispute Resolution Matters to
Be Determined by Court


Once threshold matter of whether to arbitrate
has been decided, assigning, presumptively, at
least, any further questions turning on contract
interpretation to arbitrator is neither circular nor
otherwise problematic under Federal Arbitration


Act (FAA). 9 U.S.C.A. § 1 et seq.


1 Cases that cite this headnote


[22] Alternative Dispute
Resolution Constitutional and statutory
provisions and rules of court


Congress intended through Federal Arbitration
Act (FAA) to move parties to arbitrable dispute
out of court and into arbitration as quickly and


easily as possible. 9 U.S.C.A. § 1 et seq.


1 Cases that cite this headnote


[23] Alternative Dispute
Resolution Conditions precedent to
arbitration;  procedural arbitrability


Under Federal Arbitration Act (FAA), once
it is determined that parties are obligated to
submit subject matter of a dispute to arbitration,
procedural questions that grow out of dispute
and bear on its final disposition should be left to


arbitrator. 9 U.S.C.A. § 1 et seq.


2 Cases that cite this headnote
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[24] Alternative Dispute Resolution Matters to
Be Determined by Court


To reserve for court more than the bare minimum
inquiry necessary to confirm enforceable
agreement to arbitrate would entail delay at odds
with congressional pro-arbitration purposes of


Federal Arbitration Act (FAA). 9 U.S.C.A. §
1 et seq.


[25] Alternative Dispute
Resolution Construction in favor of
arbitration


As a matter of federal law, any doubts concerning
scope of arbitrable issues should be resolved in
favor of arbitration under Federal Arbitration Act


(FAA). 9 U.S.C.A. § 1 et seq.


2 Cases that cite this headnote


[26] Alternative Dispute
Resolution Construction in favor of
arbitration


Interpretive rule under Federal Arbitration Act
(FAA) providing that any doubts concerning
scope of arbitrable issues should be resolved in
favor of arbitration applies where uncertainty
is over whether to place a question in the
presumptively for the court or presumptively
for the arbitrator category; if that question is
close, courts resolve doubt in favor of placing the
question in the presumptively for the arbitrator


category. 9 U.S.C.A. § 1 et seq.


1 Cases that cite this headnote


[27] Alternative Dispute Resolution Scope
and Standards of Review


Every question resolved by arbitrator is subject
to limited review under Federal Arbitration Act
(FAA); forsaking broad appellate review is a
routine part of the trade-off involved in opting for


arbitration. 9 U.S.C.A. § 1 et seq.


[28] Alternative Dispute Resolution Existence
and validity of agreement


Parties cannot be compelled to go before an
arbitrator under Federal Arbitration Act (FAA)
without independent decision maker, the court,
first deciding they have consented to go before


that decision maker. 9 U.S.C.A. § 1 et seq.


[29] Alternative Dispute
Resolution Unconscionability


Trial court's error in addressing question of
whether class arbitration was available, rather
than allocating question to arbitrator, was
reversible per se and was not reviewable
for harmless error in former employee's class
action discrimination complaint against his
former employer, alleging violations of the Fair
Employment and Housing Act (FEHA) and
Unfair Competition Law; appropriate remedy
was to remand with instructions that correct
decision maker consider issue anew, parties had
not yet obtained the arbitration decision that
their arbitration agreement foresaw, and effects
of court's error were unmeasurable and defied


analysis by harmless-error standards. West's
Ann.Cal.Bus. & Prof.Code § 17200 et seq.;


West's Ann.Cal.Gov.Code § 12940 et seq.


4 Cases that cite this headnote


Attorneys and Law Firms


***363  Sanford Heisler Kimpel, Janette Wipper, Felicia
Medina; Public Justice and F. Paul Bland, Jr., for Plaintiff and
Appellant.


Arbogast Law, David M. Arbogast, Los Angeles; The
Bronson Firm and Steven M. Bronson, San Diego, for
Consumer Attorneys of California as Amicus Curiae on
behalf of Plaintiff and Appellant.


Capstone Law, Glenn A. Danas, Los Angeles; Public Citizen
Litigation Group and Scott T. Nelson for Public Citizen, Inc.,
as Amicus Curiae on behalf of Plaintiff and Appellant.
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Opinion


WERDEGAR, J.


*241  **509  Plaintiff Timothy Sandquist and the various
defendants here are parties to an arbitration agreement.
A salient question is whether that agreement permits or
prohibits arbitration on a classwide basis. Here we must
answer a question one step removed—who decides whether
the agreement permits or prohibits classwide arbitration, a
court or the arbitrator? The question has divided the many
state and federal courts to consider it.


We conclude no universal rule allocates this decision in all
cases to either arbitrators or courts. Rather, who decides is
in the first instance a matter of agreement, with the parties'
agreement subject to interpretation under state contract law.
Under state law, these parties' arbitration agreement allocates
the decision to the arbitrator. Under federal arbitration law, no
contrary presumption requires a different result, so the issue
remains **510  one for the arbitrator. Because the Court of
Appeal arrived at a similar answer, we affirm.


FACTUAL AND PROCEDURAL BACKGROUND


The material facts are not in dispute. In 2000, plaintiff
Timothy Sandquist was hired by defendants (collectively,
Lebo or Lebo Automotive) to work as a salesperson at


an automotive dealership. 1  On Sandquist's first day, his
manager gave him ***364  approximately 100 pages of
preprinted forms with instructions to fill out and sign
each document as quickly as possible so that Sandquist
could begin work. The documents were not discussed with
Sandquist, but he was required to sign them as a condition
of employment. Included among the documents were three
different form arbitration agreements. Under time pressure,
Sandquist finished the paperwork as quickly as possible,
without reviewing each document, and did not realize he was
signing multiple arbitration agreements.


In 2012, Sandquist, who is African–American, sued Lebo
Automotive. The operative complaint alleges Sandquist and
other non-Caucasian employees were subjected to racial
discrimination, harassment, and retaliation. The complaint
seeks to bring claims on behalf of “a class of current
and former *242  employees of color.” It includes an
individual claim for constructive discharge and class claims
for discrimination and creation of a hostile work environment


under the Fair Employment and Housing Act ( Gov.Code,


§ 12940 et seq.) and unfair competition law ( Bus. &
Prof.Code, § 17200 et seq.). The complaint seeks injunctive
and declaratory relief and damages.


Lebo Automotive moved to compel individual arbitration
based on the arbitration agreements signed by Sandquist on


his first day of work. (See Code Civ. Proc., § 1281.2.)
Finding the agreements enforceable and not unconscionable
and the instant dispute within their scope, the trial court


granted the motion. The court also interpreted Stolt–
Nielsen S.A. v. AnimalFeeds Int'l Corp. (2010) 559 U.S. 662,


130 S.Ct. 1758, 176 L.Ed.2d 605 and Kinecta Alternative
Financial Solutions, Inc. v. Superior Court (2012) 205
Cal.App.4th 506, 140 Cal.Rptr.3d 347 as requiring the court
to decide whether class arbitration was available. Because
in the trial court's view the agreements did not permit class
arbitration, it struck the class allegations under Code of
Civil Procedure section 436. Although the trial court granted
Sandquist leave to amend and time to find a substitute class
representative, when he advised the court every employee at
the dealership was subject to the same arbitration agreements,
it dismissed the class claims with prejudice.


On appeal, the Court of Appeal reversed in part. It
declined to address Sandquist's claim that the arbitration
agreements were unconscionable because that ruling was not


appealable ( State Farm Fire & Casualty v. Hardin (1989)
211 Cal.App.3d 501, 505–506, 259 Cal.Rptr. 433), but it
considered his challenge to the dismissal of class allegations


under the death knell doctrine (see In re Baycol Cases I
& II (2011) 51 Cal.4th 751, 762, 122 Cal.Rptr.3d 153, 248
P.3d 681). Disagreeing with the trial court's conclusion that
existing precedent compelled the court to determine whether
class arbitration was available, the Court of Appeal found the
issue an open and unsettled one. It examined cases on each
side of the existing divide and concluded the availability of
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class proceedings under an arbitration agreement is a question
of contract interpretation for the arbitrator to decide in the first
instance.


Lebo Automotive petitioned for review, contending the Court
of Appeal's decision contributed to an existing state and
federal split over who should decide whether an arbitration
agreement permits class arbitration. We granted review.


*243  DISCUSSION


I. State Law and the Parties' Arbitration Clauses


A. What the Arbitrator May Decide Is Initially
a Matter of Agreement Under State Law


[1]  [2]  The issue before us is not whether class arbitration
is permissible here, but ***365  a **511  matter antecedent
to that issue: who should decide whether it is permissible,
a court or an arbitrator. No universal one-size-fits-all rule
allocates that question to one decision maker or the other
in every case. Rather, “who decides” is a matter of party
agreement. As the United States Supreme Court has explained
in a closely related context, “[j]ust as the arbitrability of the
merits of a dispute depends upon whether the parties agreed
to arbitrate that dispute [citations], so the question ‘who has
the primary power to decide arbitrability’ turns upon what


the parties agreed about that matter.” ( First Options of
Chicago, Inc. v. Kaplan (1995) 514 U.S. 938, 943, 115 S.Ct.
1920, 131 L.Ed.2d 985.) And just as whether class arbitration
is available depends on whether the parties agreed to allow


or forbid it ( Stolt–Nielsen S.A. v. AnimalFeeds Int'l Corp.,
supra, 559 U.S. at pp. 684–687, 130 S.Ct. 1758), so the
question who has the power to decide the availability of
class arbitration turns upon what the parties agreed about the
allocation of that power.


The United States Supreme Court's treatment of the issue
confirms the parties' agreement as the mandatory starting


point. In Green Tree Financial Corp. v. Bazzle (2003) 539
U.S. 444, 123 S.Ct. 2402, 156 L.Ed.2d 414 (Green Tree ), the
plurality and the principal dissent, although disagreeing about
the ultimate “who decides” question, both agreed about where


the analysis should begin. (See id. at p. 451, 123 S.Ct. 2402
(plur. opn. of Breyer, J.) [concluding the question should be
for the arbitrator because “[u]nder the terms of the parties'


contracts, the question—whether the agreement forbids class


arbitration—is for the arbitrator to decide”]; id. at p. 456,
123 S.Ct. 2402 (dis. opn. of Rehnquist, C.J.) [agreeing that
“the decision of what to submit to the arbitrator is a matter of


contractual agreement by the parties”].) Similarly, in Stolt–
Nielsen S.A. v. AnimalFeeds Int'l Corp., supra, 559 U.S.


at page 680, 130 S.Ct. 1758 and Oxford Health Plans
LLC v. Sutter (2013) 569 U.S. ––––, ––––, fn. 2, 133 S.Ct.
2064, 2068, fn. 2, 186 L.Ed.2d 113, 119, fn. 2, the Supreme
Court accepted—because the parties had so agreed—that an
arbitrator should decide in the first instance whether class
arbitration was available.


[3]  [4]  Consequently, we must examine the parties'
agreements to determine what they say concerning the “who
decides” question. But under what body of law? Sandquist
argues federal law governs exclusively, while Lebo *244
Automotive urges state law does. We agree with Lebo: this
examination must be conducted, at least initially, through
the prism of state law. “When deciding whether the parties
agreed to arbitrate a certain matter (including arbitrability),
courts generally ... should apply ordinary state-law principles


that govern the formation of contracts.” ( First Options
of Chicago, Inc. v. Kaplan, supra, 514 U.S. at p. 944, 115


S.Ct. 1920; see DIRECTV v. Imburgia (2015) ––– U.S.


––––, ––––, 136 S.Ct. 463, 468, 193 L.Ed.2d 365, 372; Volt
Info. Sciences v. Leland Stanford Jr. U. (1989) 489 U.S. 468,
474, 109 S.Ct. 1248, 103 L.Ed.2d 488.) This default choice-
of-law rule applies to the question whether the availability
of class arbitration is for an arbitrator or a court; insofar
as the question who decides “presents a disputed issue of
contract interpretation,” “state law, not federal law, normally


governs such matters.” ( Green Tree, supra, 539 U.S. at
p. 450, 123 S.Ct. 2402 (plur. opn. of Breyer, J.); accord,


id. at p. 454, 123 S.Ct. 2402 (conc. opn. of Stevens,


J.) [applying state law]; id. at pp. 457–458, 123 S.Ct.
2402 (dis. opn of Rehnquist, C.J.) [agreeing that “ ‘[s]tates
may regulate contracts, including arbitration clauses, under
general contract law principles' ” and ***366  “ ‘[t]he
interpretation of private contracts is ordinarily a question of
state law’ ”].)


The parties do not disagree as to which state's law applies:
California. The arbitration clauses were entered into in
California, govern an employment relationship between a
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California resident and a company with its sole place of
business in California, and invoke various provisions of
California law throughout.


B. The Application of State
Contract Law to These Agreements


[5]  Lebo Automotive had Sandquist sign three different
form agreements. Each contains an arbitration clause. The
language in **512  each clause defining the scope of
arbitrable matters varies slightly, but is materially the same.


The clause in the “Applicant's Statement & Agreement”
provides in part: “I and the Company both agree that any
claim, dispute, and/or controversy (including, but not limited
to, any claims of discrimination and harassment, whether they
be based on the California Fair Employment and Housing
Act, as well as all other applicable state or federal laws
or regulations) which would otherwise require or allow
resort to any court or other governmental dispute resolution
forum between myself and the Company (or its owners,
directors, officers, managers, employees, agents, and parties
affiliated with its employee benefit and health plans) arising
from, related to, or having any relationship or connection
whatsoever with my seeking employment with, employment
by, or other association with the Company, whether based on
tort, contract, statutory, or equitable law, or otherwise, (with
the sole exception of claims arising under the National Labor
Relations Act which are *245  brought before the National
Labor Relations Board, claims for medical and disability
benefits under the California Workers' Compensation Act,
and Employment Development Department claims) shall
be submitted to and determined exclusively by binding
arbitration.”


The clause in the “Mandatory Arbitration Agreement”
provides: “I agree that any claim, dispute, and/or controversy
(including, but not limited to any claims of discrimination
and harassment) which would otherwise require or allow
resort to any court or other governmental dispute resolution
forum, between me and the Company (or its owners,
directors, officers, managers, employees [,] agents, and
parties affiliated with its employee benefits and health
plans) arising from, related to, or having any relationship or
connection whatsoever with my seeking employment with,
employment by, or other association with, the Company,
whether based on tort, contract, statutory, or equitable law, or


otherwise, shall be submitted to and determined exclusively
by binding arbitration....”


Finally, the clause in the “Employee Acknowledgement and
Agreement” provides: “I agree that any claim, or dispute,
or controversy (including, but not limited to, any and
all claims of discrimination and harassment) which would
otherwise require or allow resort to any court or other
governmental dispute resolution forum between myself and
the Company (or its owners, directors, officers, managers,
employees, agents, and parties affiliated with its employee
benefit and health plans) arising from, related to, or having
any relationship or connection whatsoever with my seeking
employment with, employment by, or other association with
the Company, whether based on tort, contract, statutory, or
equitable law, or otherwise, (with the sole exception of claims
arising under the National Labor Relations Act which are
brought before the National Labor Relations Board, claims for
medical and disability ***367  benefits under the California
Workers Compensation Act, and Employment Development
Department claims), shall be submitted to and determine [d]
exclusively by binding arbitration....”


All three arbitration provisions share the same basic structure
and much of the same language. All three contain two
inclusive clauses that define the range of disputes that must
be “submitted to and determined exclusively by binding
arbitration.” Two of the three add an exclusive clause that
sets out a specific, limited set of disputes, otherwise covered
by the clause's inclusive language, that are nevertheless
withdrawn from the arbitrator's purview.


First, the provisions extend to “any claim, dispute, and/or
controversy (including, but not limited to any [and all] claims
of discrimination and harassment) which would otherwise
require or allow resort to any court or other governmental
dispute resolution forum, between [me/myself] and the *246
Company.” This language is comprehensive. If a dispute or
controversy is between Sandquist and Lebo Automotive, as
the one before us surely is, and if it might otherwise be
permissibly submitted to a court, as the question whether
class arbitration is available surely could be, this portion of
the arbitration **513  clause suggests a choice to have the
decision made by an arbitrator.


Second, the provisions extend to all claims “arising from,
related to, or having any relationship or connection
whatsoever with my seeking employment with, employment
by, or other association with the Company, whether
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based on tort, contract, statutory, or equitable law, or
otherwise.” (Italics added.) The underlying claims in the first
amended complaint assert that Lebo Automotive harassed
and discriminated against Sandquist on the basis of race
in the course of his employment, created a hostile work
environment, and ultimately constructively discharged him.
They plainly arise from Sandquist's employment with Lebo
Automotive. The procedural question those claims present—
whether Sandquist may pursue his claims on a class basis
—directly arises from his underlying claims. Given that
the provisions are intended to sweep in disputes “having
any relationship or connection whatsoever” with Sandquist's
employment, that the issue before us arises from a lawsuit
over Sandquist's employment would appear enough to satisfy
this nexus requirement.


Finally, both the Applicant's Statement & Agreement and the
Employee Acknowledgement and Agreement (although not
the Mandatory Arbitration Agreement) contain an additional
clause identifying specific disputes otherwise within the
broad inclusive clauses of the arbitration provisions but
intended not to be arbitrable. Every dispute within those
inclusive clauses is for the arbitrator, “with the sole exception
of claims arising under the National Labor Relations Act
which are brought before the National Labor Relations Board,
claims for medical and disability benefits under the California
Workers' Compensation Act, and Employment Development
Department claims.” The drafter of these agreements might
well have specified other matters not for the arbitrator, such
as the availability of class arbitration at issue here, but did not.


These features of the arbitration clauses suggest the “who
decides” question is an arbitrable one, but they are by no
means conclusive. In the presence of ambiguity, we turn to
other principles applicable to the interpretation of arbitration
clauses and contracts generally.


[6]  [7]  When construing arbitration provisions, we must
consider the parties' likely ***368  expectations about


allocations of responsibility. (See *247  Howsam v.
Dean Witter Reynolds, Inc. (2002) 537 U.S. 79, 83, 86,
123 S.Ct. 588, 154 L.Ed.2d 491.) “Typically, those who
enter into arbitration agreements expect that their dispute
will be resolved without necessity for any contact with the


courts.” ( Blanton v. Womancare, Inc. (1985) 38 Cal.3d
396, 402, fn. 5, 212 Cal.Rptr. 151, 696 P.2d 645, italics
added.) In the many cases where the parties agree an
underlying dispute is arbitrable and thus begin with a filing


before an arbitrator, to resolve the “who decides” question in
favor of a court would contravene that expectation and impose
substantial additional cost and delay, requiring the parties to
stay matters before the arbitrator, proceed to a courthouse
for a construction of their arbitration agreement, perhaps
continue through appellate review of that construction, and
only then return back to arbitration for further dispute
resolution. Here, the parties' arbitration provision declares a
preference for arbitration because of its “reduced expense


and increased efficiency.” (See Hall Street Associates,
L.L.C. v. Mattel, Inc. (2008) 552 U.S. 576, 588, 128
S.Ct. 1396, 170 L.Ed.2d 254 [touting “arbitration's essential
virtue of resolving disputes straightaway”].) But “[r]eferring
preliminary issues to the courts can cause ‘ “serious delay
and confusion, thus robbing the arbitration procedure of much


of its value to the parties.” ’ ” ( Ericksen, Arbuthnot,
McCarthy, Kearney & Walsh, Inc. v. 100 Oak Street (1983) 35
Cal.3d 312, 323, 197 Cal.Rptr. 581, 673 P.2d 251.) We will not
lightly assume Lebo, or Sandquist, would have expected or
preferred a notably less efficient allocation of decisionmaking
authority.


[8]  Ultimately dispositive here are two other long-
established interpretive principles. First, under state law
as under federal law, when the allocation of a matter to
arbitration or the courts is uncertain, we resolve all doubts


in favor of arbitration. (  **514  Wagner Construction
Co. v. Pacific Mechanical Corp. (2007) 41 Cal.4th 19,


26, 58 Cal.Rptr.3d 434, 157 P.3d 1029; Engalla v.
Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 971,


64 Cal.Rptr.2d 843, 938 P.2d 903; see Mastrobuono v.
Shearson Lehman Hutton, Inc. (1995) 514 U.S. 52, 62 & fn.
8, 115 S.Ct. 1212, 131 L.Ed.2d 76.) All else being equal, this
presumption tips the scales in favor of allocating the class
arbitration availability question to the arbitrator.


Second, ambiguities in written agreements are to be construed
against their drafters. (Civ.Code, § 1654; Rest.2d Contracts, §
206.) As the Restatement explains, “Where one party chooses
the terms of a contract, he is likely to provide more carefully
for the protection of his own interests than for those of the
other party. He is also more likely than the other party to have
reason to know of uncertainties of meaning. Indeed, he may
leave meaning deliberately obscure, intending to decide at a
later date what meaning to assert. In cases of doubt, therefore,
so long as other factors are not decisive, there is substantial
reason for preferring the meaning of the other party.” (Rest.2d
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Contracts, § 206, com. a, p. 105; see  *248  Mastrobuono
v. Shearson Lehman Hutton, Inc., supra, 514 U.S. at p. 63,
115 S.Ct. 1212 [“The reason for this rule is to protect the party
who did not choose the language from an unintended or unfair
result.”].)


[9]  [10]  Thus, where, as here, the written agreement
has been prepared entirely by the employer, it is a “well
established rule of construction” that any ambiguities must
be construed against the drafting employer and in favor of


the nondrafting employee. (  ***369  Pacific Lbr. Co. v.
Ind. Acc. Com. (1943) 22 Cal.2d 410, 422, 139 P.2d 892;


accord, 24 Hour Fitness, Inc. v. Superior Court (1998)
66 Cal.App.4th 1199, 1215, 78 Cal.Rptr.2d 533.) Moreover,
“[t]he rule requiring the resolution of ambiguities against the
drafting party ‘applies with peculiar force in the case of a
contract of adhesion. Here the party of superior bargaining
power not only prescribes the words of the instrument but
the party who subscribes to it lacks the economic strength


to change such language.’ ” ( Graham v. Scissor–Tail, Inc.
(1981) 28 Cal.3d 807, 819, fn. 16, 171 Cal.Rptr. 604, 623
P.2d 165.) On the record before us, there is no dispute that
the arbitration clauses were part of contracts of adhesion
drafted by Lebo Automotive and imposed as conditions of
employment.


[11]  [12]  This general principle of contract interpretation
applies equally to the construction of arbitration provisions.


( Mastrobuono v. Shearson Lehman Hutton, Inc., supra,


514 U.S. at pp. 62–63, 115 S.Ct. 1212; Victoria v.
Superior Court (1985) 40 Cal.3d 734, 739, 222 Cal.Rptr.


1, 710 P.2d 833; 24 Hour Fitness, Inc. v. Superior
Court, supra, 66 Cal.App.4th at p. 1215, 78 Cal.Rptr.2d
533.) Where the drafter of a form contract has prepared an
arbitration provision whose application to a particular dispute
is uncertain, ordinary contract principles require that the
provision be construed against the drafter's interpretation and


in favor of the nondrafter's interpretation. ( Victoria, at pp.
745–747, 222 Cal.Rptr. 1, 710 P.2d 833.)


Lebo Automotive could have written the description of
matters within the arbitrator's purview less comprehensively.
It could have prepared an arbitration provision that explicitly
addressed any unstated desire to have the availability of
class arbitration resolved by a court, notwithstanding the
otherwise broad and all-encompassing language of the clause


identifying matters for the arbitrator. It did not. To the extent
that omission creates any ambiguity, it is Lebo that “drafted
an ambiguous document, and ... cannot now claim the benefit


of the doubt.” ( Mastrobuono v. Shearson Lehman Hutton,
Inc., supra, 514 U.S. at p. 63, 115 S.Ct. 1212.) We conclude,
as a matter of state contract law, the parties' arbitration
provisions allocate the decision on the availability of class
arbitration to the arbitrator, rather than reserving it for a court.


*249  C. There Is No Established
Contrary State Law Presumption


[13]  Lebo Automotive argues that as a matter of state law
these arbitration provisions should presumptively be read to
allocate the class arbitration availability question to a court,
absent any explicit commitment of the dispute to an arbitrator.


Lebo rests this argument on our recent decision in  **515
City of Los Angeles v. Superior Court (2013) 56 Cal.4th 1086,
158 Cal.Rptr.3d 1, 302 P.3d 194. We agree that the arbitration
provisions, though most fairly read as allocating the class
arbitration question to an arbitrator, do not explicitly do so.
But we disagree that City of Los Angeles establishes any state
law presumption that would in these circumstances require
submission of the question to a court.


City of Los Angeles involved the construction of an
arbitration provision in a collectively bargained memorandum
of understanding. The City of Los Angeles had responded
to a fiscal crisis with unilateral furloughs. Various public
employee unions filed grievances over the furloughs,
followed by petitions to compel arbitration. No party disputed
the proposition, well settled under both state and federal
law, that absent the parties' commitment of the arbitrability
decision to an arbitrator, disagreements over whether a
particular dispute is within the scope of an arbitration
***370  provision are ordinarily the responsibility of a court.


( City of Los Angeles v. Superior Court, supra, 56 Cal.4th at


pp. 1093, 1096, 158 Cal.Rptr.3d 1, 302 P.3d 194; see First
Options of Chicago, Inc. v. Kaplan, supra, 514 U.S. at p. 944,


115 S.Ct. 1920; Freeman v. State Farm Mut. Auto. Ins. Co.
(1975) 14 Cal.3d 473, 479–480, 121 Cal.Rptr. 477, 535 P.2d
341.) City of Los Angeles broke no new ground on this point.


As Lebo Automotive asserts, City of Los Angeles confirms
the strong presumption that courts should determine the


jurisdiction of arbitrators. (See City of Los Angeles v.
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Superior Court, supra, 56 Cal.4th at p. 1096, 158 Cal.Rptr.3d


1, 302 P.3d 194; Code Civ. Proc., § 1281.2 [on a petition
to compel arbitration, “the court” should order arbitration “if
it determines that an agreement to arbitrate the controversy
exists”].) That is what we, a court, are tasked with doing here;
consistent with the presumption, we are engaged in deciding
whether a decision on the availability of class arbitration is
for a court or an arbitrator.


Lebo Automotive's argument rests on the assumption that
as a matter of state law, the underlying question concerning
the availability of class arbitration should itself be deemed
a question of arbitrability for courts. In support, Lebo relies
not only on City of Los Angeles but on the acknowledgement


in Garcia v. DIRECTV, Inc. (2004) 115 Cal.App.4th 297,
298, 9 Cal.Rptr.3d 190 of pre-Green Tree state cases vesting
the decision on the availability of class arbitration with trial
courts. In the first of those earlier cases, this court held trial
courts could, in their discretion, condition enforcement of
an adhesive arbitration agreement on having the arbitration


proceed *250  on a class basis. ( Keating v. Superior
Court (1982) 31 Cal.3d 584, 608–614, 183 Cal.Rptr. 360,
645 P.2d 1192, revd. in part on other grounds sub nom.


Southland Corp. v. Keating (1984) 465 U.S. 1, 104
S.Ct. 852, 79 L.Ed.2d 1.) But neither Keating nor cases


following it (see Sanders v. Kinko's, Inc. (2002) 99


Cal.App.4th 1106, 1113–1114, 121 Cal.Rptr.2d 766; Blue
Cross of California v. Superior Court (1998) 67 Cal.App.4th


42, 60, 78 Cal.Rptr.2d 779; Izzi v. Mesquite Country Club
(1986) 186 Cal.App.3d 1309, 1319–1322, 231 Cal.Rptr. 315;


Lewis v. Prudential–Bache Securities, Inc. (1986) 179
Cal.App.3d 935, 945–946, 225 Cal.Rptr. 69) acknowledged
that the availability of class arbitration is in the first instance


a matter of party consent, 2  nor did they directly address the
issue we face today and announce a state law pro-court, anti-
arbitrator presumption. Neither City of Los Angeles nor any
other state case establishes a presumption the availability of
class arbitration is to be decided by courts.


Nor need we decide, as a matter of first impression, whether
state law embraces a particular pro-court or pro-arbitrator
presumption. All three of the signed arbitration clauses here


invoke the coverage of the Federal Arbitration Act. ( 9
U.S.C. § 1 et seq. (FAA).) While the parties have agreed
to **516  arbitrate “in conformity with the procedures of


the California Arbitration Act,” and while parties may elect
to follow state procedures in lieu of the FAA's procedures


***371  ( Volt Info. Sciences v. Leland Stanford Jr. U.,


supra, 489 U.S. at p. 477, 109 S.Ct. 1248; DIRECTV v.
Imburgia, supra, ––– U.S. at p. ––––, 136 S.Ct. at p. 468, 193
L.Ed.2d at p. 372), the procedures the California Arbitration
Act spells out do not specifically address the question of class
arbitration availability (see Code Civ. Proc., § 1280 et seq.;
cf. Am. Arbitration Assn., Supplementary Rules for Class
Arbitration (2003) rule 3 [allocating the class availability
question to the arbitrator]; JAMS, Class Action Procedures
(2009) rule 2 [same] ). Consequently, unlike in Volt Info.
Sciences, this is not a case where the parties by agreement
have expressly opted for the application of state law in lieu
of any otherwise applicable federal rule. In the absence of
such an opt out, the issue whether the availability of class
arbitration is a question of arbitrability subject to a pro-court
presumption arises in the shadow of federal law. Any state law
presumption, were there one, would have to yield to whatever
presumption the FAA establishes. We thus turn to federal law.


*251  II. The FAA's Presumptions
[14]  [15]  The crux of this case is whether the FAA imposes


an interpretive presumption that, as a matter of federal
law, preempts state law rules of contract interpretation and
alters the conclusion state law would otherwise reach here.
Congressional intent is the touchstone of any preemption


analysis (e.g., Quesada v. Herb Thyme Farms, Inc. (2015)
62 Cal.4th 298, 318, 195 Cal.Rptr.3d 505, 361 P.3d 868;
Brown v. Mortensen (2011) 51 Cal.4th 1052, 1060, 126
Cal.Rptr.3d 428, 253 P.3d 522), but neither the FAA's text
nor its legislative history speaks to the question we face or
offers insight as to that intent. Accordingly, we look to judicial
understandings of the FAA.


The United States Supreme Court has directly addressed the


“who decides” issue only once, in Green Tree, supra,
539 U.S. 444, 123 S.Ct. 2402. The Green Tree parties'
agreement submitted to the arbitrator “ ‘[a]ll disputes, claims,
or controversies arising from or relating to this contract or the


relationships which result from this contract.’ ” ( Id. at p.
451, 123 S.Ct. 2402 (plur. opn. of Breyer, J.).) The plurality
interpreted this language as allocating the class arbitration


availability question to the arbitrator. ( Id. at p. 452, 123
S.Ct. 2402.) Furthermore, the same four justices explained,
nothing in the FAA subjects the “who decides” question
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to any contrary pro-court presumption. ( Green Tree, at
pp. 452–453, 123 S.Ct. 2402.) Accordingly, the plurality
concluded “this matter of contract interpretation should be for


the arbitrator, not the courts, to decide.” ( Id. at p. 453, 123
S.Ct. 2402.)


However, as the United States Supreme Court has twice
reiterated in cases not directly addressing the “who decides”
question, Green Tree contains no controlling view concerning
what presumption, if any, the FAA requires when interpreting
the parties' agreement as to who decides class arbitration


availability. (See Stolt–Nielsen S.A. v. AnimalFeeds Int'l
Corp., supra, 559 U.S. at pp. 678–679, 130 S.Ct. 1758;


Oxford Health Plans LLC v. Sutter, supra, 569 U.S. at p.
––––, fn. 2, 133 S.Ct. at p. 2068, fn. 2, 186 L.Ed.2d at p. 119,
fn. 2.) The issue thus remains unresolved. While accepting
that extant Supreme Court cases do not decide the matter (dis.
opn., post, 205 Cal.Rptr.3d at pp. 383–384, 376 P.3d at pp.
526–527), the dissent argues that from what they do decide,
it is only a small leap to the conclusion that the availability of
class arbitration is a question to presumptively withhold from
the arbitrator (id. at p. 385, 376 P.3d at pp. 527–528). In the
absence of controlling authority, however, we must resist the
***372  urge to take that leap without convincing evidence


the FAA imposes an anti-arbitral presumption that overrides
the state law reading of the parties' arbitration clause. In our
view, the FAA does not.


[16]  [17]  The Supreme Court has interpreted the FAA
as imposing two distinct presumptions, depending on the
subject matter. “On the one hand, courts presume that the
parties intend courts, not arbitrators, to decide ... disputes
about ‘arbitrability,’ ” e.g., whether there is an enforceable
arbitration **517  agreement or whether it applies to the


dispute at hand. (  *252  BG Group PLC v. Republic
of Argentina (2014) 572 U.S. ––––, ––––, 134 S.Ct. 1198,


1206, 188 L.Ed.2d 220, 228; see Howsam v. Dean Witter
Reynolds, Inc., supra, 537 U.S. at pp. 83–84, 123 S.Ct. 588.)
“ On the other hand, courts presume that the parties intend
arbitrators, not courts, to decide disputes about the meaning
and application of particular procedural preconditions for the


use of arbitration.” ( BG Group, at p. ––––, 134 S.Ct. at p.


1207, 188 L.Ed.2d at p. 229; see Howsam, at pp. 84–85,
123 S.Ct. 588.)


[18]  These presumptions make sense; unless the parties
specify otherwise, one would assume they should not be
required to submit to an arbitrator the questions whether they
have agreed to submit to an arbitration at all or arbitrate
a given dispute. After all, because “[a]rbitration is strictly


‘a matter of consent’ ” ( Granite Rock Co. v. Teamsters
(2010) 561 U.S. 287, 299, 130 S.Ct. 2847, 177 L.Ed.2d 567,


quoting Volt Info. Sciences v. Leland Stanford Jr. U., supra,
489 U.S. at p. 479, 109 S.Ct. 1248), “ ‘a party cannot be
required to submit to an arbitration any dispute which he


has not agreed so to submit’ ” ( Howsam v. Dean Witter
Reynolds, Inc., supra, 537 U.S. at p. 83, 123 S.Ct. 588,


quoting Steelworkers v. Warrior & Gulf Co. (1960) 363
U.S. 574, 582, 80 S.Ct. 1347, 4 L.Ed.2d 1409). To presume
arbitrability without first establishing, independently, consent
to arbitration is to place the proverbial cart before the horse.


[19]  [20]  Once gateway questions of arbitrability have
been settled, however, the FAA switches presumptions for
issues affecting the manner in which an arbitration is to be
conducted. “Thus ‘ “procedural” questions which grow out of
the dispute and bear on its final disposition’ are presumptively


not for the judge, but for an arbitrator, to decide.” ( Howsam
v. Dean Witter Reynolds, Inc., supra, 537 U.S. at p. 84, 123
S.Ct. 588.) The pro-court presumption has only a “limited


scope” ( id. at p. 83, 123 S.Ct. 588), while the range of
questions not qualifying as threshold gateway inquiries is
correspondingly broad; for example, even a challenge to the
enforceability of the entire contract in which an arbitration
clause appears is presumptively for the arbitrator, not the


court. ( Buckeye Check Cashing, Inc. v. Cardegna (2006)
546 U.S. 440, 446, 126 S.Ct. 1204, 163 L.Ed.2d 1038.)


The Green Tree plurality squarely considered in which
category the question we face should fall, i.e., whether
the availability of class arbitration should presumptively
be for the court or the arbitrator. The plurality reasoned,
persuasively in our view, that this question does not fall
within the “narrow” class of questions subject to a pro-


court presumption. ( Green Tree, supra, 539 U.S. at p.
452, 123 S.Ct. 2402.) Whether an agreement forbids class
arbitration concerns “neither the validity of the arbitration
clause nor its applicability to the underlying dispute between
the parties.” (Ibid.) It does not touch on any threshold
matter necessary to establish as a condition precedent an
agreement *253  to arbitrate, but rather entails “what kind
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of arbitration proceeding the parties agreed to.” (Ibid.)
The question involves “contract ***373  interpretation and
arbitration procedures. Arbitrators are well situated to answer


that question.” ( Id. at p. 453, 123 S.Ct. 2402.)


[21]  As the Green Tree plurality recognized, the availability
or unavailability of class arbitration has nothing to do with
whether the parties agreed to arbitrate, either in general or
with respect to a specific dispute. Instead, the question is of
the “what kind of proceeding” sort that arises subsequent to
the gateway issue of whether to have an arbitral proceeding


at all. (See AT&T Mobility LLC v. Concepcion (2011)
563 U.S. 333, 348–351, 131 S.Ct. 1740, 179 L.Ed.2d
742 [describing in detail how the shift to class arbitration
involves a change in arbitral procedures].) Once the threshold
matter of whether to arbitrate has been decided, assigning
(presumptively, at least) any further questions turning on
contract interpretation to the arbitrator is neither circular nor


otherwise problematic. (See Employers Ins. of Wausau v.
Century Indem. (7th Cir.2006) 443 F.3d 573, 578 [once it is
established the parties have agreed to arbitrate a given dispute,
questions about “the kind of arbitration proceeding” they have
agreed to are “a matter of contract interpretation, which the


**518  arbitrator is well qualified to address”]; Shaw's
Supermarkets v. United Food, Local 791 (1st Cir.2003) 321
F.3d 251, 254 [once arbitrability is decided, propriety of
consolidating multiple arbitrations “is a procedural matter for
the arbitrator”].)


Notably, the principal Green Tree dissent did not disagree
with the plurality on this point; that is, it did not contend
that the availability of class arbitration is the sort of
question that universally should be subject to a pro-court


presumption. 3  Rather, the principal dissent's rationale hinged
on the language of a contract-specific provision relating to
selection of the arbitrator that in their view should have
required initial decisionmaking by a court. According to
the dissent, the proper construction of a specific agreement
concerning arbitrator selection is the sort of gateway matter


that a court should resolve. ( Green Tree, supra, 539 U.S.
at p. 457, 123 S.Ct. 2402 (dis. opn. of Rehnquist, C.J. [joined
by O'Connor & Kennedy, JJ.].)) The arbitration agreement
at issue in Green Tree contained a selection clause that, in
the dissent's view, entitled the clause's drafter to choose a
different arbitrator for every dispute, a right that allowing
arbitration on a classwide basis before a single decision maker


would have contravened. ( Id. at p. 459, 123 S.Ct. 2402.)
Accordingly, *254  under the specific circumstances of the
Green Tree contract, the dissent contended class availability


had to be resolved by a court. 4


***374  One may understand the lines drawn by both the
Green Tree plurality and the principal dissent as turning on
which issues logically or necessarily must be resolved at the
gateway, or threshold, before a case can feasibly go to an
arbitrator. One such logical condition precedent is whether,
in fact, the parties agreed to arbitrate at all; it makes no
sense to compel parties to go before an arbitrator without
first determining they agreed to do so. Another logically
essential precedent matter is whether an instant dispute is
within the scope of what the parties agreed to arbitrate; again,
this question must be determined by someone other than
the arbitrator—a court—before the dispute may be subject
to arbitration. One might reasonably add to these, as the
principal Green Tree dissent did, any disputes over how the


arbitrator is to be chosen. ( Green Tree, supra, 539 U.S. at
p. 457, 123 S.Ct. 2402 (dis. opn. of Rehnquist, C.J.).) What
matters in each instance is not the stakes per se, but the logical
relation of the issue as a condition precedent to an arbitration.
No similar logical relation places the availability of classwide
arbitration in the category of questions that must be resolved
before any arbitrator will be able to entertain a dispute.


[22]  [23]  [24]  Two other established FAA principles
also weigh in favor of allocating the question to the
arbitrator. First, a presumption that arbitrators decide the
availability of class arbitration is more consistent with
the desire for “expeditious results” that motivates many


an arbitration agreement. ( Mitsubishi Motors v. Soler
Chrysler–Plymouth (1985) 473 U.S. 614, 633, 105 S.Ct.
3346, 87 L.Ed.2d 444; see ante, 205 Cal.Rptr.3d at pp. 367–
368, 376 P.3d at pp. 513–514.) Congress intended through
the FAA “to move the parties to an arbitrable dispute
out of court and into arbitration as quickly and easily as


possible.” ( Moses H. Cone Memorial Hospital v. Mercury
Constr. Corp. (1983) 460 U.S. 1, 22, 103 S.Ct. 927, 74


L.Ed.2d 765; accord, Preston v. Ferrer (2008) 552 U.S.
346, 357, 128 S.Ct. 978, 169 L.Ed.2d 917.) “Once it is
**519  determined ... that the parties are obligated to submit


the subject matter of a dispute to arbitration, ‘procedural’
questions which grow out of the dispute and bear on its final


disposition should be left to the arbitrator.” ( John Wiley
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& Sons v. Livingston (1964) 376 U.S. 543, 557, 84 S.Ct.
909, 11 L.Ed.2d 898.) To reserve for a court more than the
bare minimum inquiry necessary to confirm an enforceable
agreement to arbitrate *255  would entail a delay at odds with


congressional pro-arbitration purposes. ( Id. at p. 558, 84


S.Ct. 909; see Prima Paint Corp. v. Flood & Conklin Mfg.
Co. (1967) 388 U.S. 395, 404, 87 S.Ct. 1801, 18 L.Ed.2d 1270
[the FAA embraces “the unmistakably clear congressional
purpose that the arbitration procedure, when selected by the
parties to a contract, be speedy and not subject to delay and
obstruction in the courts”].)


[25]  [26]  Second, among those principles most firmly
established under the FAA is “that, as a matter of federal
law, any doubts concerning the scope of arbitrable issues


should be resolved in favor of arbitration.” ( Moses H.
Cone Memorial Hospital v. Mercury Constr. Corp., supra,
460 U.S. at pp. 24–25, 103 S.Ct. 927.) Thus, if it is uncertain
whether the issue is one for the courts or the arbitrator, we are
well advised to allocate it to the arbitrator. This interpretive
rule applies even here, where the uncertainty is over whether
to place a question in the “presumptively for the court” or
“presumptively for the arbitrator” category; if that question is
close, as indeed it is, we resolve doubt in favor of placing the
question in the “presumptively for the arbitrator” category.


(See  ***375  Green Tree, supra, 539 U.S. at p. 452, 123


S.Ct. 2402 (plur. opn. of Breyer, J.); Shaw's Supermarkets
v. United Food, Local 791, supra, 321 F.3d at pp. 254–255.)


In support of the opposite conclusion, Lebo Automotive relies
on other recent appellate decisions that have concluded the
availability of classwide arbitration is a “gateway question”


for the court: Reed Elsevier, Inc. v. Crockett (6th Cir.2013)


734 F.3d 594, 597 (Reed Elsevier ), Opalinski v. Robert
Half Intern. Inc. (3d Cir.2014) 761 F.3d 326, 334 (Opalinski


), and Garden Fresh Restaurant Corp. v. Superior Court
(2014) 231 Cal.App.4th 678, 687, 180 Cal.Rptr.3d 89.


Reed Elsevier reasons that the availability of class arbitration
is an important question and is therefore a gateway question
arbitrators should not be permitted to address unless the


parties have expressly so provided. ( Reed Elsevier, supra,
734 F.3d at p. 598 [identifying gateway questions for the
court as those that are “fundamental” and subsidiary questions
for an arbitrator as those that involve “details”].) But


the distinction between gateway questions and nongateway
questions, between questions for the court and for the
arbitrator, is not one that focuses on a question's significance.
Rather, the United States Supreme Court has drawn the line
based not on importance, but on what the parties would have


expected. (E.g., Howsam v. Dean Witter Reynolds, Inc.,


supra, 537 U.S. at pp. 83–84, 123 S.Ct. 588; First Options
of Chicago, Inc. v. Kaplan, supra, 514 U.S. at pp. 944–945,
115 S.Ct. 1920.) And as the First Circuit has said in applying
this expectations test, “parties who have agreed to arbitrate a
given subject most likely intend and expect that the arbitrator
should resolve all issues that arise concerning that subject;
if they do not, we think they would clearly express their


contrary intent.” (  *256  PaineWebber Inc. v. Elahi (1st
Cir.1996) 87 F.3d 589, 599.) Like the First Circuit, we decline
to assume parties committing disputes to arbitration would
have intended to confine arbitrators to the resolution of only
subsidiary matters.


[27]  At oral argument, Lebo emphasized the higher stakes
class arbitration may entail and the limited nature of appellate


review (see AT&T Mobility LLC v. Concepcion, supra, 563


U.S. at pp. 348, 350, 131 S.Ct. 1740; Reed Elsevier, supra,
734 F.3d at p. 598), and urged these features might reduce
the likelihood that defendants, at least, would expect the
availability of class arbitration to be resolved by an arbitrator.
But every question resolved by an arbitrator is subject to
limited review; forsaking broad appellate review is a routine
part of the trade-off involved in opting for arbitration.


( Mitsubishi Motors v. Soler Chrysler–Plymouth, supra,
473 U.S. at p. 628, 105 S.Ct. 3346.) Nothing **520  about
the class arbitration availability question, among all the many
questions that might be resolved by an arbitrator, supports
presuming under federal law that parties otherwise eager to
move dispute resolution out of the courtroom uniformly hold
an unexpressed expectation, based on concerns about limited
review, that the class availability question should be reserved
for the courts. As for an increase in stakes, the procedural shift
from multiple bilateral arbitrations to a single class arbitration
does nothing to alter a defendant's potential aggregate


liability. ( Shady Grove Orthopedic Associates v. Allstate
Ins. (2010) 559 U.S. 393, 408, 130 S.Ct. 1431, 176 L.Ed.2d
311 (plur. opn. of Scalia, J.).) To the extent the question
whether such a shift is permitted by the parties' agreement
may nevertheless be viewed as of exceeding importance,
nothing in the FAA evinces a congressional ***376  purpose



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964102684&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964102684&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I177800d59c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964102684&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964102684&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2361bc6a9c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129541&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129541&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ice9b1e059c9611d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983109286&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983109286&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983109286&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1d1217a59c9711d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003444529&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003444529&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I81a16f2b89ca11d9b6ea9f5a173c4523&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003204505&pubNum=0000506&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&fi=co_pp_sp_506_254&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_254 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003204505&pubNum=0000506&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&fi=co_pp_sp_506_254&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_254 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I682f9469463011e39ac8bab74931929c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031902743&pubNum=0000506&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&fi=co_pp_sp_506_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_597 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031902743&pubNum=0000506&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&fi=co_pp_sp_506_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_597 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I0f742de3182b11e4b86bd602cb8781fa&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033934549&pubNum=0000506&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&fi=co_pp_sp_506_334&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_334 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033934549&pubNum=0000506&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&fi=co_pp_sp_506_334&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_334 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9230a8d06ea111e495b7ea14c24d3b8c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034801906&pubNum=0007047&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034801906&pubNum=0007047&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I682f9469463011e39ac8bab74931929c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031902743&pubNum=0000506&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&fi=co_pp_sp_506_598&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_598 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031902743&pubNum=0000506&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&fi=co_pp_sp_506_598&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_598 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6b379cb19c2511d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002764894&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002764894&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I027bfa7d9c4b11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995112780&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995112780&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995112780&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Icd0be1f7931311d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996145500&pubNum=0000506&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&fi=co_pp_sp_506_599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_599 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996145500&pubNum=0000506&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&fi=co_pp_sp_506_599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_599 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2cd0aa5870bc11e0a34df17ea74c323f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025172541&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025172541&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I682f9469463011e39ac8bab74931929c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031902743&pubNum=0000506&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&fi=co_pp_sp_506_598&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_598 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031902743&pubNum=0000506&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&fi=co_pp_sp_506_598&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_598 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic1d899969c1e11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985133734&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985133734&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7fc9b8e63cc311dfaad3d35f6227d4a8&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a5137e988bf452688f06f7ad942e225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021655198&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021655198&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021655198&pubNum=0000708&originatingDoc=Ia18575e6557d11e6a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Sandquist v. Lebo Automotive, Inc., 1 Cal.5th 233 (2016)
376 P.3d 506, 205 Cal.Rptr.3d 359, 129 Fair Empl.Prac.Cas. (BNA) 744...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


to keep higher stakes decisions from arbitrators, or to presume
parties otherwise favorably disposed to arbitration would


prefer that course. 5


Garden Fresh Restaurant applies the same problematic logic
as Reed Elsevier, reasoning from United States Supreme
Court cases addressing the significance of the availability of
classwide arbitration that the issue is one parties would prefer
to keep from arbitrators absent express contrary agreement.


( Garden Fresh Restaurant Corp. v. Superior Court,
supra, 231 Cal.App.4th at pp. 686–687, 180 Cal.Rptr.3d


89, discussing AT&T Mobility LLC v. Concepcion, supra,


563 U.S. at pp. 348–35, 131 S.Ct. 17401 and Stolt–
Nielsen S.A. v. AnimalFeeds Int'l Corp., supra, 559 U.S.


at pp. 686–687, 130 S.Ct. 1758; cf. Lee v. JPMorgan
Chase & Co. (C.D.Cal.2013) 982 F.Supp.2d 1109, 1113–
1114 [explaining how the Supreme Court's class arbitration
discussions in Concepcion and Stolt–Nielsen *257  are
relevant to the standard for determining the availability of
class arbitration, rather than the prior question who decides
whether class arbitration is available].) This assumption,
that parties who enter an arbitration agreement diverting
resolution of the merits of claims from courts to arbitrators
would simultaneously be unwilling to have critical related
procedural issues resolved by those same arbitrators, is one


we do not embrace. 6


The third case, Opalinski, offers slightly different reasoning.
It observes that parties have the right to choose with whom
they arbitrate, and courts typically resolve whether and how


that right has been exercised. ( Opalinski, supra, 761 F.3d


at pp. 332–333, citing Stolt–Nielsen S.A. v. AnimalFeeds
Int'l Corp., supra, 559 U.S. at pp. 683, 686, 130 S.Ct.
1758.) The determination that an agreement allows for class
arbitration has the potential to add many additional parties
to the arbitration, and thus “affects whose claims may be
arbitrated.” (Opalinski, at p. 332.) Absent class members
similarly have a right to determine with whom they arbitrate,
and might not be bound absent an opt-in **521  procedure
evincing consent to have an arbitrator resolve their claims in a


class proceeding. ( Id. at p. 333, citing  ***377  Oxford
Health Plans LLC v. Sutter, supra, 569 U.S. at p. ––––, 133
S.Ct. at pp. 2071–2072, 186 L.Ed.2d at p. 123 (conc. opn. of
Alito, J.).) Consequently, Opalinski argues, the issue of class
arbitration availability must be resolved first by a court.


This argument fails to account for the fact the pro-court
presumption for the two acknowledged gateway questions
—the validity of the agreement and its application to the
subject matter of a given dispute—already ensures court
determination of the parties to any potential class arbitration.
Even if an arbitrator were to conclude class arbitration is
permitted, the arbitration would bring in only parties to
the same form of arbitration agreement a court has already
determined to be valid, and the same type of dispute a
court has already determined to be within the scope of


that agreement. (Cf. Stolt–Nielsen S.A. v. AnimalFeeds
Int'l Corp., supra, 559 U.S. at p. 698, 130 S.Ct. 1758 (dis.
opn. of Ginsburg, J.) [where a proposed class consists of
other parties to a *258  standard arbitration agreement,
observing that if arbitrators were to “certify the proposed
class, they would adjudicate only the rights of persons ‘with
whom’ [petitioners] agreed to arbitrate, and only ‘issues'
subject to arbitration”].) Here, for example, every employee
at Lebo was apparently subject to the identical arbitration
agreements upheld by the court. A determination by an
arbitrator that those agreements permitted class proceedings
would not subject Lebo to arbitration with anyone with
whom it had not already agreed to arbitrate; it would simply
consolidate actual or potential agreed-to arbitrations into a
single proceeding. Protection of Lebo's right to arbitrate only
with whom it chooses does not require that we read into
the FAA a pro-court presumption on the question of class
availability.


So, too, with the rights of would-be class members. Any
potential binding arbitration award will arise only after the
Lebo form arbitration agreement they too signed has been
determined valid, and will govern only a dispute the trial
court has found to be within the scope of that agreement. To
the extent a would-be absent class member may believe he
or she has unique defenses to enforcement of the arbitration
agreement, the major arbitration entities provide clear notice
and opt-out rights. (JAMS, Class Action Procedures, supra,
rule 4; Am. Arbitration Assn., Supplementary Rules for
Class Arbitration, supra, rule 5(b), (c).) Those same rules


also require consideration of the full panoply of Federal
Rules of Civil Procedure, rule 23 (28 U.S.C.) requirements
before any class is certified. (JAMS, Class Action Procedures,
supra, rule 3; Am. Arbitration Assn., Supplementary Rules
for Class Arbitration, supra, rule 4.) There is no reason to
assume a non-JAMS, non-American Arbitration Association
arbitrator would refuse to afford similar protections—and if
the arbitrator did refuse, the resulting award would doubtless
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not be binding. (See AT&T Mobility LLC v. Concepcion,
supra, 563 U.S. at p. 349, 131 S.Ct. 1740 [“For a class-
action money judgment to bind absentees in litigation, class
representatives must at all times adequately represent absent
class members, and absent members must be afforded notice,
an opportunity to be heard, and a right to opt out of the class.
[Citation.] At least this amount of process would presumably
be required for absent parties to be bound by the results
of arbitration.”].) Given prehearing notice, an absent class
member can decide for him- or herself whether to abide by the
prior court ruling that the arbitration agreement is enforceable
and applicable, or opt out and take his or her chances in a
separate proceeding. In neither instance will the absent class
member be subjected to arbitration without consent or the
opportunity to have a ***378  court assess the validity of his


or her agreement to arbitrate. 7


*259  [28]  **522  As a further basis for its conclusion,
the Third Circuit interpreted the class/no-class question as
affecting the type of dispute and thus analogous to the
gateway judicial inquiry into whether a specific dispute


was within the parties' agreement to arbitrate. ( Opalinski,
supra, 761 F.3d at pp. 333–334.) But the reason the court
determines whether a given dispute is within an agreement to
arbitrate is that, if it is not, then the parties to the controversy
have not agreed to submit themselves to an arbitrator at
all. Logically, parties cannot be compelled to go before
an arbitrator without an independent decision maker—the
court—first deciding they have consented to go before that


decision maker. ( Steelworkers v. Warrior & Gulf Co.,
supra, 363 U.S. at p. 582, 80 S.Ct. 1347 [“For arbitration
is a matter of contract and a party cannot be required to
submit to arbitration any dispute which he has not agreed
so to submit.”].) In contrast, neither answer to the class/no
class question implicates the parties' consent to submit the
basic underlying controversy to arbitration. That arbitration
is a matter of consent necessitates reserving issues of an
agreement's validity and the scope of its subject matter for a
court, but does not similarly dictate reservation of the class
arbitration issue.


Case law aside, Lebo Automotive contends as a policy matter
that arbitrators have background incentives in the form of
potential higher fees that would cause them to favor contract
interpretations allowing for class arbitration, and therefore
cannot be entrusted with the decision. Lebo's concerns are


no different than those the dissent raised in Prima Paint


Corp. v. Flood & Conklin Mfg. Co., supra, 388 U.S. 395,
87 S.Ct. 1801, when arguing that, notwithstanding the broad
sweep of the parties' ambiguous arbitration clause, questions
of contractual fraud in the inducement should be withdrawn
from the arbitrator because of a possible implicit incentive
to find no fraud and thereby increase potential compensation.


( Id. at p. 416, 87 S.Ct. 1801 (dis. opn. of Black, J.).) They
did not carry the day with the Prima Paint majority, nor have
they with this court; we too have presumptively allocated
fraud in the inducement questions to arbitrators despite


the theoretical potential for a conflict. (See Ericksen,
Arbuthnot, McCarthy, Kearney & Walsh, Inc. v. 100 Oak
Street, supra, 35 Cal.3d at p. 323, 197 Cal.Rptr. 581, 673 P.2d
251.) Also generally uncognizable is the belief that arbitrators
might over time be biased toward the repeat players that bring
them business, and that the arbitral forum thus inherently
favors such repeat players. We may not presume categorically
that arbitrators are ill-equipped to disregard such institutional
incentives and rule fairly and equitably; the FAA requires that
we treat arbitration as a coequal forum for dispute resolution.


( 9 U.S.C. § 2; see, *260  e.g.,  ***379  Gilmer v.
Interstate/Johnson Lane Corp. (1991) 500 U.S. 20, 30–32,


111 S.Ct. 1647, 114 L.Ed.2d 26.) 8


As justification for reaching the merits of the availability of


class arbitration, the trial court relied on Stolt–Nielsen S.A.
v. AnimalFeeds Int'l Corp., supra, 559 U.S. 662, 130 S.Ct.


1758 and Kinecta Alternative Financial Solutions, Inc. v.
Superior Court, supra, 205 Cal.App.4th 506, 140 Cal.Rptr.3d
347. But neither case has any bearing on the threshold issue,
whether a court or arbitrator should address that question.


Stolt–Nielsen expressly does not address it. ( Stolt–Nielsen,
at p. 680, 130 S.Ct. 1758.) Nor does Kinecta address the issue;
instead, it simply assumes a court should decide the question,
without referring to the parties' agreement to determine what


allocation that agreement makes. ( Kinecta, at pp. 517–519,
140 Cal.Rptr.3d 347.)


In sum, neither appellate decisions subsequent to Green Tree,
nor the policy concerns Lebo Automotive raises, persuade us
the **523  Green Tree plurality was wrong. To the contrary,
we agree with the plurality that the determination whether a
particular agreement allows for class arbitration is precisely
the kind of contract interpretation matter arbitrators regularly
handle. Along with the Green Tree plurality, we find nothing
in the FAA or its underlying policies to support the contrary
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presumption, that this question should be submitted to a court
rather than an arbitrator unless the parties have unmistakably


provided otherwise. 9


III. Harmless Error
[29]  In the alternative, Lebo Automotive argues that


any error by the trial court in taking for itself the
interpretation of the parties' arbitration agreement on matters
of classwide arbitration was harmless because the trial court's
interpretation of the contract was substantively correct. Lebo
argues that the Court of Appeal erred by ordering reversal
without first deciding for itself what the parties' contract
calls for, and that we likewise should examine the parties'
agreement and decide whether it provides for classwide
arbitration.


We decline to do so. It is no response to a court's
misapprehension concerning the proper allocation of an issue
of contract interpretation to an *261  arbitrator to say that
the error is not reversible unless yet a second court, also not
entrusted with the issue of interpretation, disagrees on the
merits with the first improper decision maker. The remedy
when an issue has erroneously been addressed by a court
rather than an arbitrator is to remand with instructions that
the correct decision maker consider the issue anew. (See


Green Tree, supra, 539 U.S. at pp. 453–454, 123 S.Ct.


2402 (plur. opn. of Breyer, J.); Garcia v. DIRECTV,
Inc., supra, 115 Cal.App.4th at p. 304, 9 Cal.Rptr.3d 190.)
As in Green Tree, “the parties have not yet obtained the


arbitration decision that their contracts foresee” ( Green
Tree, at p. 453, 123 S.Ct. 2402); remanding “enforc[es] the
***380  parties' arbitration agreements according to their


terms” ( id. at p. 454, 123 S.Ct. 2402).


Lebo Automotive argues that state law requires harmless error
review in all cases before reversal will follow. (Cal. Const.


art. VI, § 13; Code Civ. Proc., § 475.) Not so; some
errors are reversible per se. The error here falls within that
class requiring automatic reversal because its effects are “
‘unmeasurable’ ” and “ ‘def[y] analysis by “harmless-error”


standards.’ ” ( People v. Blackburn (2015) 61 Cal.4th 1113,


1135, 191 Cal.Rptr.3d 458, 354 P.3d 268; see People v.
Collins (2001) 26 Cal.4th 297, 311, 109 Cal.Rptr.2d 836,


27 P.3d 726; Martin v. County of Los Angeles (1996)
51 Cal.App.4th 688, 698, 59 Cal.Rptr.2d 303.) We cannot


say whether an arbitrator would have decided the issue the
same or differently. Indeed, to deny remand by insisting an
arbitrator would surely have agreed with the trial court's view
or our view of the merits of class availability is to recommit
the very error complained of—deprivation of a decision by a
contractually agreed-upon decision maker. The denial of the
parties' right to their agreed-upon decision maker is thus the
sort of miscarriage of justice that requires reversal without
further harmless error analysis.


DISPOSITION


For the foregoing reasons, we affirm the Court of Appeal.


We Concur: CANTIL–SAKAUYE, C.J., LIU, and
CUÉLLAR, JJ.


Dissenting Opinion by KRUGER, J.
“Class arbitration is a matter of consent: An arbitrator may
employ class procedures only if the parties have authorized


them.” ( Oxford Health Plans LLC v. Sutter (2013) 569
U.S. ––––, ––––, 133 S.Ct. 2064, 2066, 186 L.Ed.2d 113
(Oxford Health ).) In this case, the trial court held that the
parties' agreement did not authorize class arbitration. Plaintiff
Timothy Sandquist argues that the arbitrator, rather than the
court, should have **524  made that determination. The
focus of my disagreement with the majority involves the
question of federal law at the center of this case: Whether,


under the Federal Arbitration Act ( 9 U.S.C. § 1 et seq.
(FAA)), the availability of class arbitration under the parties'
agreement is a “gateway *262  question of arbitrability” that
is presumptively for a court to decide, or whether it is instead
a matter presumptively reserved for the arbitrator.


In Green Tree Financial Corp. v. Bazzle (2003) 539 U.S.
444, 451–452, 123 S.Ct. 2402, 156 L.Ed.2d 414 (Green Tree
), a plurality of the United States Supreme Court took the
view that the classwide arbitrability question is a procedural
matter, rather than a gateway question of arbitrability. The
majority of this court today draws on the reasoning of the
plurality opinion to reach the same conclusion. But in more
recent years, the United States Supreme Court has not only
disavowed any notion that Green Tree decided the issue, it has
also, as another court put it, “given every indication, short of
an outright holding, that classwide arbitrability is a gateway
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question rather than a subsidiary one.” ( Reed Elsevier, Inc.
v. Crockett (6th Cir.2013) 734 F.3d 594, 598 (Reed Elsevier
), cert. denied (2014) ––– U.S. ––––, 134 S.Ct. 2991, 189
L.Ed.2d 173.) In light of these post-Green Tree developments,
every federal court of appeals to consider the issue on the
merits has concluded—in contrast to the majority's holding
today—that whether an arbitration agreement permits class
arbitration is presumptively a question for the court, rather
than the arbitrator. (See 205 Cal.Rptr.3d at p. 384, 376 P.3d
at p. 527, post.) Because ***381  I, too, read the high court's
cases as indicating that classwide arbitrability is a gateway
question for purposes of the FAA, I would affirm the trial
court's decision in this case, and respectfully part company
with my colleagues in the majority.


I.


“While the interpretation of an arbitration agreement is
generally a matter of state law, [citations], the FAA imposes
certain rules of fundamental importance, including the
basic precept that arbitration ‘is a matter of consent, not


coercion,’ [citation].” ( Stolt–Nielsen S.A. v. AnimalFeeds
Int'l Corp. (2010) 559 U.S. 662, 681, 130 S.Ct. 1758, 176
L.Ed.2d 605 (Stolt–Nielsen ).) Once a court has determined
that the parties have agreed to submit a dispute to arbitration,
the law presumes that the parties have also agreed to allow
the arbitrator to decide subsidiary questions concerning
arbitration procedure, resolving any doubts in favor of the
“ ‘liberal federal policy favoring arbitration agreements.’


” ( Howsam v. Dean Witter Reynolds, Inc. (2002) 537
U.S. 79, 83, 123 S.Ct. 588, 154 L.Ed.2d 491 (Howsam
).) But the law makes an exception to this rule for what
the United States Supreme Court refers to as “ ‘question[s]
of arbitrability’ ” (ibid.), which “include certain gateway
matters, such as whether the parties have a valid arbitration
agreement at all or whether a concededly binding arbitration


clause applies to a certain type of controversy” ( Green
Tree, supra, 539 U.S. at p. 452, 123 S.Ct. 2402). Courts
will not assume that the parties agreed to arbitrate such
gateway matters “unless there is ‘clea[r] and unmistakabl[e]’


evidence” to that effect.  *263  First Options of Chicago,
Inc. v. Kaplan (1995) 514 U.S. 938, 944, 115 S.Ct. 1920,
131 L.Ed.2d 985 (First Options ).) This, the high court has
explained, is because to interpret “silence or ambiguity” in
the parties' agreement as consent to submit the matter to an
arbitrator “might too often force unwilling parties to arbitrate


a matter they reasonably would have thought a judge, not an


arbitrator, would decide.” ( First Options, supra, 514 U.S.
at p. 945, 115 S.Ct. 1920.) The rule governing “ ‘question[s]
of arbitrability’ ” thus applies in “circumstance [s] where
contracting parties would likely have expected a court to have
decided the gateway matter, where they are not likely to have
thought that they had agreed that an arbitrator would do so,
and, consequently, where reference of the gateway dispute to
the court avoids the risk of forcing parties to arbitrate a matter


that they may well not have agreed to arbitrate.” ( Howsam,
supra, 537 U.S. at pp. 83–84, 123 S.Ct. 588.)


In accordance with these principles, the resolution of a “
‘question of arbitrability’ ” is reviewable by courts de novo.


(  **525  Oxford Health, supra, 569 U.S. at p. ––––,
fn. 2, 133 S.Ct. at p. 2068, fn. 2, 186 L.Ed.2d at p. 119,
fn. 2.) By contrast, under the FAA, decisions assigned to
an arbitrator are reviewable for “misconduct rather than


mistake.” ( AT&T Mobility LLC v. Concepcion (2011)
563 U.S. 333, 350–351, 131 S.Ct. 1740, 179 L.Ed.2d 742
(Concepcion ).) When an arbitrator has been given the
authority to decide whether a party's agreement provides
for class arbitration, his or her decision generally will stand


“regardless of a court's view of its (de)merits.” ( Oxford
Health, supra, 569 U.S. at p. ––––, 133 S.Ct. at p. 2068, 186
L.Ed.2d 113; see 9 U.S.C. § 10.)


In Green Tree, a plurality of the United States Supreme Court
reasoned that whether an arbitration agreement authorizes
class arbitration does not fall into this category of gateway
questions of arbitrability because “the question is not whether
***382  the parties wanted a judge or an arbitrator to decide


whether they agreed to arbitrate a matter,” but “what kind of


arbitration proceeding the parties agreed to.” ( Green Tree,
supra, 539 U.S. at p. 452, 123 S.Ct. 2402.) This view did
not garner a majority, as the high court has since emphasized.


(See Stolt–Nielsen, supra, 559 U.S. at pp. 678–679, 680,


130 S.Ct. 1758; accord, Oxford Health, supra, 569 U.S.
at p. ––––, fn. 2, 133 S.Ct. at p. 2068, fn. 2, 186 L.Ed.2d
at p. 119, fn. 2.) And although the United States Supreme
Court has not had occasion to revisit the question of who
decides classwide arbitrability, subsequent decisions of the
court have undermined Green Tree's premise that questions
of classwide arbitrability merely concern the “ ‘procedural
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mode’ ” available for the presentation of the plaintiff's claims.


( Stolt–Nielsen, supra, 559 U.S. at p. 687, 130 S.Ct. 1758.)


In Stolt–Nielsen, the court considered whether an arbitration
panel erred in ordering class arbitration when the parties'
agreement was “ ‘silent’ ” on the question and the parties
had stipulated that they had never reached an agreement


on the issue. ( Stolt–Nielsen, supra, 559 U.S. at pp. 666,
668–669, 130 S.Ct. 1758.) *264  Answering that question
in the affirmative, the court rejected the arbitration panel's
class arbitration decision as “fundamentally at war with
the foundational FAA principle that arbitration is a matter


of consent.” ( Id. at p. 684, 130 S.Ct. 1758.) The court
acknowledged that, “[i]n certain contexts, it is appropriate to
presume that parties that enter into an arbitration agreement
implicitly authorize the arbitrator to adopt such procedures as
are necessary to give effect to the parties' agreement. [Such] ...
‘ “ ‘procedural’ questions ... grow out of the dispute and bear
on its final disposition” [and] are presumptively not for the


judge, but for an arbitrator, to decide.' ” ( Id. at pp. 684–


685, 130 S.Ct. 1758, quoting Howsam, supra, 537 U.S. at
p. 84, 123 S.Ct. 588.) But classwide arbitrability, the court
concluded, does not fall within that category “because class-
action arbitration changes the nature of arbitration to such
a degree that it cannot be presumed the parties consented
to it by simply agreeing to submit their disputes to an


arbitrator.” ( Stolt–Nielsen, at p. 685, 130 S.Ct. 1758.)


The court described the “fundamental” differences between
bilateral and class arbitration—and has later expounded
on them—in two ways that are particularly relevant here.


( Stolt–Nielsen, supra, 559 U.S. at p. 686, 130 S.Ct. 1758.)
First, as the court described it, the switch from bilateral
to class arbitration is one that strikes at the heart of the
bargain the parties make when they agree to “forgo the
procedural rigor and appellate review of the courts” in favor
of the “lower costs” and “greater efficiency” of private


dispute resolution. ( Id. at p. 685, 130 S.Ct. 1758.) For
one thing, the court pointed out, class arbitration dramatically
increases the risks to defendants: “[T]he commercial stakes
of class-action arbitration are comparable to those of class
action litigation, [citation], even though the scope of judicial


review is much more limited, [citation].” ( Id. at pp. 686–
687, 130 S.Ct. 1758.) And for another, as the court later
elaborated in Concepcion, “the switch from bilateral to class


arbitration sacrifices the principal advantage of arbitration—
its informality—and makes the process slower, more costly,
and more likely to generate procedural morass than final


judgment.” ( Concepcion, supra, 563 U.S. at p. 348, 131


S.Ct. 1740; see 14 Penn Plaza LLC v. Pyett (2009) 556
U.S. 247, 269, 129 S.Ct. 1456, 173 L.Ed.2d 398 [“[T]he
relative informality of **526  arbitration is one of the chief
reasons that parties select arbitration.”].) Thus, “the relative
benefits of class-action arbitration are much less assured,
giving reason to doubt the parties' ***383  mutual consent


to resolve disputes through class [ ] arbitration.” ( Id. at
pp. 685–686, 130 S.Ct. 1758.) In support of the point, the
court made express reference to its “questions of arbitrability”
jurisprudence, citing First Options for the proposition that “
‘one can understand why courts might hesitate to interpret
silence or ambiguity on the “who should decide arbitrability”
point as giving the arbitrators that power, for doing so might
too often force unwilling parties to arbitrate’ contrary to


their expectations.” ( Id. at p. 686, 130 S.Ct. 1758, quoting


First Options, supra, 514 U.S. at p. 945, 115 S.Ct. 1920.)


*265  Second, the high court noted, the switch from
bilateral to class adjudication based on the parties' agreement
necessarily calls into question which parties, precisely, are
involved, since “[t]he arbitrator's award no longer purports
to bind just the parties to a single arbitration agreement, but


adjudicates the rights of absent parties as well.” ( Stolt–
Nielsen, supra, 559 U.S. at p. 686, 130 S.Ct. 1758.) Stated
differently, the classwide arbitrability decision does not
merely concern the procedural mode for presentation of
plaintiff's claims, but whether the claims of other, absent
plaintiffs, may be arbitrated as well. In that fashion, the
question touches on the basic principle that parties must be
permitted to specify not only what issues they will arbitrate,


but “with whom ” they will do so. ( Id. at p. 683, 130 S.Ct.
1758.)


For these reasons, among others, the court in Stolt–Nielsen
rejected the idea that the availability of class arbitration
is purely a matter of procedure. If that were so, the court
explained, “there would be no need to consider the parties'
intent with respect to class arbitration” because procedural
questions of that sort are “committ[ed] ... presumptively to


the arbitrator's discretion.” ( Stolt–Nielsen, supra, 559 U.S.


at p. 687, 130 S.Ct. 1758, citing Howsam, supra, 537
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U.S. at p. 84, 123 S.Ct. 588.) But, in the court's estimation,
“the differences between bilateral and class-action arbitration
are too great for arbitrators to presume, consistent with their
limited powers under the FAA, that the parties' mere silence
on the issue of class-action arbitration constitutes consent


to resolve their disputes in class proceedings.” ( Stolt–
Nielsen, at p. 687, 130 S.Ct. 1758, fn. omitted.)


Later, in Concepcion, the court cited much the same set
of considerations in holding that “the FAA prohibits States
from conditioning the enforceability of certain arbitration
agreements on the availability of class [ ] arbitration


procedures.” ( Concepcion, supra, 563 U.S. at p. 336, 131
S.Ct. 1740.) Class arbitration, the court reasoned, necessarily


results in slower dispositions and higher costs. ( Id. at p.
348, 131 S.Ct. 1740.) Moreover, because class arbitration
implicates the rights of absent parties, due process “requires


procedural formality.” ( Id. at p. 349, 131 S.Ct. 1740
[“For a class-action money judgment to bind absentees in
litigation, class representatives must at all times adequately
represent absent class members, and absent members must
be afforded notice, an opportunity to be heard, and a right
to opt out of the class. [Citation.] At least this amount of
process would presumably be required for absent parties to
be bound by the results of arbitration.”].) The court thought
it “unlikely” that in passing the FAA in 1925 Congress
meant to entrust arbitrators “with ensuring that third parties'
due process rights are satisfied,” particularly since “class


arbitration is a ‘relatively recent development.’ ” ( Id.
at pp. 349–350, 131 S.Ct. 1740.) And finally, the court
reiterated that “class arbitration greatly increases risks to
defendants.... The absence of multilayered review makes
it more likely that errors will go uncorrected. Defendants
are willing to accept the ***384  costs of these errors in
[classical] arbitration, since their impact is limited to the
size of individual disputes, and presumably outweighed by
savings from avoiding the courts. *266  But when damages
allegedly owed to tens of thousands of potential claimants are
aggregated and decided at once, the risk of an error will often


become unacceptable.” ( Id. at p. 350, 131 S.Ct. 1740.) The
court concluded: “We find it hard to believe that defendants
would bet the company with no effective means of review,
and even harder **527  to believe that Congress would have


intended to allow state courts to force such a decision.” ( Id.
at p. 351, 131 S.Ct. 1740, fn. omitted.)


None of this, to be sure, amounts to a holding that the
availability of class arbitration is presumptively a decision for
a court, rather than an arbitrator. As the majority correctly
notes (maj. opn., ante, 205 Cal.Rptr.3d at pp. 378–379, 376
P.3d at p. 522), that particular question was not before the
court in Stolt–Nielsen, since the parties in that case had
expressly assigned the determination to the arbitration panel


(see Stolt–Nielsen, supra, 559 U.S. at p. 680, 130 S.Ct.
1758). And certainly no such question was before the court
in Concepcion, in which the parties' agreement expressly


disallowed class arbitration. ( Concepcion, supra, 563 U.S.
at p. 336, 131 S.Ct. 1740.) But the import of the decisions
seems fairly inescapable. If, because of the fundamental
differences between bilateral and class arbitration, the court is
unwilling to treat classwide arbitrability as a mere procedural
matter—and thus unwilling to presume that parties' “silence
on the issue of class-action arbitration constitutes consent to


resolve their disputes in class proceedings” ( Stolt–Nielsen,
559 U.S. at p. 687, 130 S.Ct. 1758, fn. omitted)—it seems
rather unlikely that the court would be willing to presume
that the parties have consented to allow an arbitrator to make
an essentially unreviewable determination to the same effect.
That is particularly true because, as the court has emphasized,
the decision is one that does not affect the named plaintiff
and defendant alone, but implicates whether other, absent
plaintiffs will also be required to submit their claims to
arbitration.


Given these recent developments in the high court's
jurisprudence, it is unsurprising that, at least to date, every
federal court of appeals to consider the issue on the merits
has held that the availability of class arbitration is a question
of arbitrability for a court, rather than an arbitrator, “ ‘unless
the parties clearly and unmistakably provide otherwise.’


” ( Dell Webb Communities, Inc. v. Carlson (4th Cir.2016)


817 F.3d 867, 873–877; Opalinski v. Robert Half Intern.
(3d Cir.2014) 761 F.3d 326, 330, cert. denied (2015) ––– U.S.


––––, 135 S.Ct. 1530, 191 L.Ed.2d 558; Reed Elsevier,


supra, 734 F.3d at pp. 597–599; but cf. Robinson v. J &
K Admin. Mgmt. Servs., Inc. (5th Cir.2016) 817 F.3d 193,
197 [acknowledging Stolt–Nielsen, but concluding the panel
was bound by the “rule of orderliness” to apply pre-Stolt–
Nielsen circuit precedent following the plurality opinion in
Green Tree ].) As these courts have explained, the high
court's characterization of class arbitration in Stolt–Nielsen
and Concepcion is difficult to reconcile with a view that
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would instead treat classwide arbitrability as *267  simply
a question of “what kind of ... proceeding” the parties have


agreed to. ( Green Tree, supra, 539 U.S. at p. 452, 123 S.Ct.
2402, italics omitted; see maj. opn., ante, 205 Cal.Rptr.3d at
p. 372, 376 P.3d at p. 517.)


The majority criticizes these decisions for confusing two
separate issues: the importance of the classwide arbitrability
question, on the one hand, with the parties' expectations
about who will resolve it, on the other. (Maj. opn., ***385
ante, 205 Cal.Rptr.3d at pp. 374–375, 376 P.3d at pp. 519–
520.) The majority is correct, of course, that not every
question that is “important” to the parties is necessarily a
gateway question that is presumptively reserved for judicial
determination. So, for example, in the First Circuit case
on which the majority relies, the parties may have cared
very much indeed about whether the claim at issue was
time-barred under applicable arbitration rules, but the caring
alone does not render the interpretation of the time limit
rule a question of arbitrability for the court to decide.


( PaineWebber Inc. v. Elahi (1st Cir.1996) 87 F.3d 589,


599; accord, Howsam, supra, 537 U.S. at p. 85, 123 S.Ct.
588.) But Stolt–Nielsen rests on the premise that classwide
arbitrability is a qualitatively different kind of question from
a question about the proper interpretation of a timing rule
because it so radically changes the nature of the bargain the
parties strike when they agree to submit their disputes to
arbitration. If, as the high court says, the nature of these
changes “giv[es] reason to doubt the parties' mutual consent
to resolve disputes through class[ ] arbitration” from their


general agreement to arbitrate (  **528  Stolt–Nielsen,
supra, 559 U.S. at pp. 685–686, 130 S.Ct. 1758), it is not
much of a leap to conclude that these changes also provide
reason to doubt the parties' consent to permit an arbitrator
to decide, in his or her essentially unreviewable judgment,
whether the parties' silence or ambiguous contract language
constitutes consent to class arbitration.


The majority also dismisses the cases' concerns about
permitting an arbitrator to bring absent plaintiffs into the
dispute, noting that “[e]ven if an arbitrator were to conclude
class arbitration is permitted, the arbitration would bring in
only parties to the same form of arbitration agreement a
court has already determined to be valid, and the same type
of dispute a court has already determined to be within the
scope of that agreement.” (Maj. opn., ante, 205 Cal.Rptr.3d
at p. 377, 376 P.3d at p. 521.) But as the majority elsewhere
acknowledges, there is no requirement or guarantee that a


court will ever make such a determination. (Id. at pp. 367–
368, 376 P.3d at pp. 513–514.) If the named plaintiff chooses
not to contest the validity of the agreement or its application
to a given dispute, then no court would have occasion to
consider whether absent class members had also given their
consent to arbitrate. It may be, as the majority suggests, that
the answer is simply that arbitrators must provide absent
plaintiffs with an adequate opportunity to opt out, or the
arbitral award will not be binding on them. (Id. at p. 377, 376


P.3d at p. 521; but see Oxford Health, supra, 569 U.S. at
p. ––––, 133 S.Ct. at p. 2071, 186 L.Ed.2d 113 (conc. opn.
of Alito, J.) [arguing that an arbitral award cannot be binding
unless absent class members have been required to opt in,
*268  since “ ‘[a]rbitration is simply a matter of contract


between the parties,’ [citation], and an offeree's silence does
not normally modify the terms of a contract [citation].”] ) But
again, if the court thinks it “unlikely” that the Congress that
enacted the FAA would have entrusted arbitrators with the


protection of third parties' due process rights ( Concepcion,
supra, 563 U.S. at p. 349, 131 S.Ct. 1740), it is unclear
that the court would consider it any more likely that the
parties would have intended to assign to an arbitrator the
determination whether class arbitration is available. And in
any event, the remedy for arbitral error—to permit collateral
attacks on the award—is one that, as Justice Alito has noted,
may reinforce doubts about the parties' likely intent at the


time of contract formation. (See Oxford Health, supra,
569 U.S. at p. ––––, 133 S.Ct. at p. 2072, 186 L.Ed.2d 113
(conc. opn. of Alito, J.) [“Class arbitrations that are vulnerable
to collateral ***386  attack allow absent class members to
unfairly claim the ‘benefit from a favorable judgment without
subjecting themselves to the binding effect of an unfavorable
one,’ [citation].... [T]his possibility should give courts pause
before concluding that the availability of class arbitration is a
question the arbitrator should decide.”].)


II.


It may well be that further developments in the United States
Supreme Court will shed new light on the issue before us. But
unless and until the court revisits the issue, I would follow
where the court has led. Because the majority today charts a
different path, I must respectfully dissent.


We Concur: CHIN, and CORRIGAN, JJ.
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All Citations


1 Cal.5th 233, 376 P.3d 506, 205 Cal.Rptr.3d 359, 129 Fair
Empl.Prac.Cas. (BNA) 744, 166 Lab.Cas. P 61,727, 16 Cal.
Daily Op. Serv. 8035, 2016 Daily Journal D.A.R. 7663


Footnotes


1 Defendants include the dealership, Lebo Automotive, Inc., doing business as John Elway's Manhattan Beach
Toyota, and its then current owners and operators, John Elway, Mitchell D. Pierce, Jerry L. Williams, and
Darrell Sperber.


2 To the extent Keating and its progeny hold a court may order class arbitration based on the interests of


justice and without regard to the parties' wishes (see Keating v. Superior Court, supra, 31 Cal.3d at


pp. 613–614, 183 Cal.Rptr. 360, 645 P.2d 1192), they are no longer good law (see Stolt–Nielsen S.A. v.
AnimalFeeds Int'l Corp., supra, 559 U.S. at p. 684, 130 S.Ct. 1758 [“a party may not be compelled under
the FAA to submit to class arbitration unless there is a contractual basis for concluding that the party agreed
to do so”] ).


3 Nor did Justice Thomas in his separate dissent. He took the position that the FAA has no application at all to
state court proceedings; categorically, in state court cases, “the FAA cannot be a ground for pre-empting a


state court's interpretation of a private arbitration agreement.” ( Green Tree, supra, 539 U.S. at p. 460, 123
S.Ct. 2402 (dis. opn. of Thomas, J.).) Applied here, that view would lead to the same conclusion we reach.


4 Whatever the merits of the Green Tree principal dissent's argument on the facts of that case, it does not apply
here. The only provision in these parties' agreements that speaks to the arbitrator's identity says: “In addition
to requirements imposed by law, any arbitrator herein shall be a retired California Superior Court Judge and
shall be subject to disqualification on the same grounds as would apply to a judge of such court.” There is


no “express agreement of the parties as to how the arbitrator would be chosen” ( Green Tree, supra, 539
U.S. at p. 459, 123 S.Ct. 2402 (dis. opn. of Rehnquist, C J.)) that could be violated by allowing an arbitrator
to decide whether class arbitration is available.


5 Individual claims, if they involve allegations of sufficiently egregious misconduct, can involve exposure
exceeding that even many class claims might entail. It has never been suggested that the purposes of the
FAA require a presumption that claims beyond a certain size should not go to arbitration, simply because
the consequences of the arbitrator's decision may differ quantitatively from the run-of-the-mill case. Rather,
those questions reserved for a court by the FAA are ones that differ qualitatively, involving conditions logically
precedent to any arbitration.


6 The dissent likewise rests its conclusions on AT&T Mobility LLC v. Concepcion, supra, 563 U.S. 333, 131


S.Ct. 1740 and Stolt–Nielsen S.A. v. AnimalFeeds Int'l Corp., supra, 559 U.S. 662, 130 S.Ct. 1758. The
lesson it draws from these cases is that class arbitration is qualitatively different from bilateral arbitration,
and therefore the question of class arbitration availability should be treated as qualitatively different from
other sorts of procedural questions presumptively allocated to an arbitrator. We agree with the premise
but not the conclusion. Concepcion and Stolt–Nielsen surely establish that class arbitration is different in
fundamental ways, and the determination whether class arbitration is available may be, as just discussed,
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quite consequential. But Stolt–Nielsen directly accounts for these differences by adopting a presumption


against class arbitration absent an affirmative agreement to allow it. ( Stolt–Nielsen, at pp. 684–687, 130
S.Ct. 1758.) Nothing in Concepcion or Stolt–Nielsen gives us either reason to doubt that that presumption will
be adequate to its task of ensuring class arbitration only when the parties have consented, or cause to read
into the pro-arbitration FAA an additional, anti-arbitral presumption that would treat courts alone as capable
of applying the Stolt–Nielsen presumption.


7 Both Justice Alito and Opalinski express concern that only opt-in procedures will do, because otherwise “
‘absent class members [will not have] authorized the arbitrator to decide on a classwide basis which arbitration


procedures are to be used.’ ” ( Opalinski, supra, 761 F.3d at p. 333, quoting Oxford Health Plans LLC
v. Sutter, supra, 569 U.S. at p. ––––, 133 S.Ct. at p. 2072, 186 L.Ed.2d at p. 123 (conc. opn. of Alito, J.).) But
class arbitration can only proceed after an arbitrator has determined the arbitration agreement, applicable
to present and absent parties, contains precisely such an authorization. There is no reason to presume that
determination will be in error or that opt-out procedures, adequate in most ordinary class proceedings, will be
insufficient to protect absent parties who disagree with the arbitrator's determination or would simply prefer
not to arbitrate on a class basis.


8 In contrast to these blanket, generalized imputations of a potential conflict to all arbitrators, the rules governing


arbitration do provide full protection against specific conflicts of interest where they exist. ( Code Civ. Proc.,


§§ 1281.85–1281.95; see Haworth v. Superior Court (2010) 50 Cal.4th 372, 381, 112 Cal.Rptr.3d 853,
235 P.3d 152.)


9 We disapprove Garden Fresh Restaurant Corp. v. Superior Court, supra, 231 Cal.App.4th 678, 180


Cal.Rptr.3d 89, to the extent it is inconsistent with this opinion. We also disapprove Kinecta Alternative
Financial Solutions, Inc. v. Superior Court, supra, 205 Cal.App.4th 506, 140 Cal.Rptr.3d 347, to the extent it
suggests the availability of class arbitration is always an issue for the court.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Distinguished by Hodge v. Superior Court, Cal.App. 2 Dist., November


29, 2006


91 Cal.App.3d 517
Court of Appeal, Second District, Division 4, California.


SELBY CONSTRUCTORS,


etc., Plaintiff and Respondent,


v.


John L. McCARTHY et al., Defendants and Appellants.


Civ. 53454.
|


April 3, 1979.
|


As Modified April 12, 1979.
|


Rehearing Denied April 26, 1979.
|


Hearing Denied May 30, 1979.


Synopsis
General contractor brought action on residential construction
contract to obtain money judgment against homeowners
and to obtain mechanic's lien on subject property to
enforce contractual rights. Homeowners answered setting
forth affirmative defenses of nonperformance and negligent
performance and cross-complained for damages. The
Superior Court, Ventura County, Donald A. Pollack, J.,
entered judgment for contractor, and homeowners appealed.
The Court of Appeal, Jefferson, J., held that: (1) homeowners
did not waive their right to appeal from judgment rendered
against them where satisfaction of judgment by them was
coerced by threat of execution on property; (2) right to
arbitration under provision of construction contract was lost
by virtue of law of the case doctrine; (3) homeowners were
wrongfully deprived of their right to trial by jury on issue
of liability, constituting reversible error per se, without the
need to demonstrate actual prejudice, and (4) restitution of
judgment would be made to homeowners.


Reversed with directions.


Procedural Posture(s): On Appeal.


West Headnotes (10)


[1] Appeal and Error Compliance with
Judgment or Order


Appeal and Error Payment of or on
Judgment


Appeal and Error Involuntary payment or
protest


Generally, party impliedly waives right to appeal
from judgment if he voluntarily complies with its
terms or if he satisfies it by voluntary payment
or otherwise; however, waiver is implied in
such situation only if satisfaction or compliance
is by way of compromise, or is coupled with
an agreement not to appeal and where it is
compelled or coerced there is no waiver.


2 Cases that cite this headnote


[2] Appeal and Error Involuntary payment or
protest


Homeowners did not waive their right to
appeal from judgment enforcing mechanic's
lien rendered against them even though they
made payment in satisfaction of judgment where
payment was coerced by threat of execution on
property.


6 Cases that cite this headnote


[3] Courts Previous Decisions in Same Case
as Law of the Case


Purpose of law of the case doctrine is to
prevent multiple litigation on same issue and it
is exclusively concerned with issues of law and
not fact.


3 Cases that cite this headnote


[4] Appeal and Error Validity and
interpretation of instrument


On appeal in action involving general
contractor's claim for money damages
under residential construction contract and
enforcement of mechanic's lien on subject
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property, application of doctrine of law of
the case precluded reconsideration of fact that
construction contract entered into by parties
contained an arbitration provision.


2 Cases that cite this headnote


[5] Appeal and Error Appeal


Prohibition Specific acts


Ruling denying a party's claim for trial by
jury is reviewable by writ or by appeal from
judgment; review by writ would normally appear
to be better practice in interest of saving time
needlessly expended in court trial if erroneous
jury trial denial has occurred.


6 Cases that cite this headnote


[6] Jury Legal or Equitable Actions or Issues


Equitable issues may be determined without a
jury, while resolution of legal issues must be by
jury if constitutional guarantee is appropriately
invoked.


5 Cases that cite this headnote


[7] Jury Issues in suits for foreclosure of liens
and mortgages


Jury Establishment and foreclosure of
liens or mortgages


If challenge to mechanic's lien is procedural,
relating to question of compliance with statutory
requirements for its perfection, no jury trial is
necessary as a matter of right; however, where
subject property's owner disputes validity of lien
on ground such as claim that work or material
was defective and raises issue by answer or
cross complaint, different situation is present;
where lien is sought to enforce terms of contract
executed by lien claimant and subject property
owner, contractual and legal issues have been
injected into matter so as to give right to jury


trial. West's Ann.Const. art. 14, § 3; West's


Ann.Civ.Code, §§ 3109, 3110.


8 Cases that cite this headnote


[8] Appeal and Error Right to jury trial


Jury Issues in suits for foreclosure of liens
and mortgages


In action by general contractor on residential
construction contract to obtain money judgment
against homeowners and to obtain mechanic's
lien on subject property to enforce contractual
rights in which homeowners answered setting
forth affirmative defenses of nonperformance
and negligent performance and cross-
complained for damages, homeowners were
entitled to right to trial by jury on issue of
liability and denial of such right was reversible
error per se, without the need to demonstrate
actual prejudice. West's Ann.Const. art. 14, § 3;


West's Ann.Civ.Code, §§ 3109, 3110.


15 Cases that cite this headnote


[9] Appeal and Error Right to jury trial


Denial of constitutional right to jury trial in
civil case is reversible to prevent miscarriage of
justice.


11 Cases that cite this headnote


[10] Appeal and Error Directing Judgment in
Lower Court


Where judgment had already been satisfied
before reversal, restitution of amount paid in
satisfaction of judgment was ordered. West's
Ann.Code Civ.Proc. § 908.


2 Cases that cite this headnote


Attorneys and Law Firms


*520  **165  Newton & Irvin and Richard B. Newton, Los
Angeles, for defendants and appellants.


William T. Selby and Harry T. Straitiff, Ventura, for plaintiff
and respondent.
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Opinion


JEFFERSON, Associate Justice.


Plaintiff Selby Constructors, Inc., a California corporation,
filed a complaint alleging breach of a residential construction
contract and seeking enforcement of a mechanic's lien on
the subject property, located at 3445 Ocean Drive, Oxnard,
California. Named as defendants were the home owners, John
L. and Pat McCarthy, husband and wife, and Security Pacific


National Bank. 1


**166  Total price of the project was $67,314.00. The
McCarthys had paid $45,306.41 to plaintiff, the general
contractor, who sought the balance due of $22,277.59.
Defendants answered the complaint, setting forth affirmative
defenses of nonperformance and negligent performance; they
also cross-complained for damages on the same grounds.


Trial was by the court, sitting without a jury. Plaintiff Selby
received judgment of $22,277.59 and attorney fees of $7,500.
Defendants have appealed from the judgment.


I


Appeal Not Moot Even Though
Judgment Has Been Satisfied


While this appeal was pending, defendants paid $35,213.34
to plaintiff, thereby satisfying the judgment. According to the
declaration of their counsel filed in this court, payment of the
judgment was made by defendants to prevent further running
of interest and to preclude threatened execution upon the
subject property and other assets of the defendants. Plaintiff
perfected a satisfaction of judgment and asked this court to
dismiss the appeal as moot. We denied plaintiff's motion
without prejudice to later consideration, and we now consider
it.
*521  [1]  The general rule is to the effect that a party


impliedly waives the right to appeal from a judgment if
he Voluntarily complies with its terms or if he satisfies it
by voluntary payment or otherwise. However, a waiver is
implied in this situation “only if the satisfaction or compliance
is by way of compromise, or is coupled with an agreement not
to appeal. Where it is compelled or coerced, e. g., by the threat
of forfeiture or seizure of property under execution, there is
no waiver.” (6 Witkin, Cal.Procedure (2nd ed. 1971) Appeal,


s 135, p. 4129; see, also, Reitano v. Yankwich (1951) 38


Cal.2d 1, 3, 237 P.2d 6; Lee v. Brown (1976) 18 Cal.3d
110, 116, 132 Cal.Rptr. 649, 553 P.2d 1121.)


[2]  In its motion to dismiss, plaintiff argues that, despite
the defendants' stated intention to pursue this appeal, their
objective conduct in making payment constitutes a waiver.
Plaintiff also asserts that the appeal is frivolous and has been
taken for purposes of delay. If the plaintiff is correct that
satisfaction of judgment in and of itself renders an appeal
moot, there would be no need for us to inquire into the
circumstances of payment; but as indicated above, this is not
the law. The record establishes that payment was coerced by
the threat of execution on defendants' property. This fact is
not denied by plaintiff. Since satisfaction of the judgment was
enforced, we conclude that defendants have not waived their
right to appeal from the judgment rendered against them.


II


Right to Arbitration Lost by Virtue
of the Law-of-the-Case Doctrine


Defendants contend that we should reconsider, as an issue on
this appeal, the effect on this litigation of the fact that the
construction contract entered into by the parties contained an
arbitration provision.


We briefly summarize the circumstances presented here. In
defendants' answer to plaintiff's complaint, defendants raised
as an affirmative defense the arbitration provision of the
contract. Defendants also filed a cross-complaint; there were
other motions made such as a motion for a change of venue;
this motion was denied. Months later, defendants sought
an order compelling arbitration. The trial court ruled that
plaintiff's action to enforce the mechanic's lien was not subject
to arbitration and, further, that defendants had waived the
right to arbitration by instituting various proceedings in the
superior court. Defendants appealed that ruling to this court
and, in an unpublished *522  opinion filed on December 27,
1977, the Second Appellate District, Division Two, upheld the
trial court's ruling on the ground of waiver.


**167  Plaintiff takes the position that, since the arbitration
issue has been litigated through the appellate stage it should
not be cognizable on this appeal because of the doctrine of
the law of the case.
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The law-of-the-case doctrine has been set forth in the
following language: “The doctrine of ‘law of the case’
deals with the effect of the First appellate decision on the
subsequent Retrial or appeal: The decision of an appellate
court, stating a rule of law necessary to the decision of
the case, conclusively establishes that rule and makes it
determinative of the rights of the same parties in any
subsequent retrial or appeal in the same case.” (6 Witkin,
Cal.Procedure (2nd ed. 1971), Appeal, s 633, p. 4552.)
(Emphasis in original.)
[3]  [4]  The purpose of the law-of-the-case doctrine is


to prevent multiple litigation of the same issue, and it “is
exclusively concerned with issues of law and not fact.”


( People v. Shuey (1975) 13 Cal.3d 835, 842, 120 Cal.Rptr.
83, 88, 533 P.2d 211, 216.) Recent authority has made clear
that the doctrine reflects policy; it is procedural rather than
substantive, and need not be applied when to do so would lead


to a harsh or inequitable result. ( People v. Medina (1972)
6 Cal.3d 484, 99 Cal.Rptr. 630, 492 P.2d 686.) Defendants do
not present any persuasive reasoning that would call upon us
to hold that application of the law-of-the-case doctrine would
lead to a harsh or inequitable result. The opinion rendered on
the arbitration issue in the prior appeal rested the decision on
the circumstance that defendants had failed to pursue their
arbitration rights in any meaningful way for approximately a
year after the litigation commenced. That decision does not
appear to be erroneous, and is entitled to be regarded as a final
disposition by virtue of application of the doctrine of the law
of the case.


III


Denial of the Right of Trial by Jury


[5]  Of more serious proportion is defendants' contention that
they were deprived of their right to trial by jury. A ruling
denying a party's claim to trial by jury is reviewable by writ.
(Southern Pac. Transportation Co. v. Superior Court (1976)
58 Cal.App.3d 433, 129 Cal.Rptr. 912.) Such a review would
normally appear to be the better practice in the interest of
saving the time needlessly expended in a court trial if an
erroneous *523  jury-trial denial has occurred. Nevertheless,
a denial of a jury trial is also reviewable on appeal from the


judgment. ( C & K Engineering Contractors v. Amber Steel
Co. (1978) 23 Cal.3d 1, 151 Cal.Rptr. 323, 587 P.2d 1136;


Heim v. Houston (1976) 60 Cal.App.3d 770, 131 Cal.Rptr.
755.)


In the instant case, the ruling denying a jury trial to defendants
was contained in a minute order dated February 8, 1977, made
shortly before trial by the court began. The order did not
specify upon what ground the denial was based. The trial court
judge ultimately signed findings of fact and conclusions of
law prepared by the plaintiff stating that the defendants had
“waived” their right to jury trial.


We have examined the superior court file with respect to
waiver. As we shall explain, there is nothing in the court
record below showing waiver. Our discussion commences
with the observation that the right to jury trial is guaranteed
by the California Constitution in article I, section 16, which
provides: “Trial by jury is an inviolate right and shall be
secured to all, but in a civil cause three-fourths of the jury
may render a verdict. A jury may be waived in a criminal
cause by the consent of both parties expressed in open court
by the defendant and the defendant's counsel. In a civil cause
a jury may be waived by the consent of the parties expressed
as prescribed by statute. (P) In civil causes and cases of
misdemeanor the jury may consist of 12 or a lesser number
agreed on by the parties in open court.”


The Legislature has declared specifically the circumstances
under which a party is entitled to a jury trial. In Code of Civil
Procedure section 592, the specification is that “(i)n actions
for the recovery of specific, real, or personal property, with or
without **168  damages, Or for money claimed as due upon
contract, or as damages for breach of contract, or for injuries,
an issue of fact must be tried by a jury, unless a jury trial is
waived, . . .” (Emphasis added.)


Code of Civil Procedure section 631 sets forth the
circumstances under which a jury trial may be waived. In
pertinent part for the issue before us, it provides for a waiver
“1. By failing to appeal at the trial; (P) 2. By written consent
filed with the clerk or judge; (P) 3. By oral consent, in open
court, entered in the minutes or docket; (P) 4. By failing to
announce that a jury is required, at the time the cause is first
set upon the trial calendar if it be set upon notice or stipulation,
or within five days after notice of setting if it be set without
notice or stipulation; . . . (P) 5. *524  By failing to deposit
with the clerk, or judge, a sum equal to the amount of one
day's jury fees payable under the law, . . .”



https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3d097453fad811d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=63a42e174e544995bdbf8d5efd5af52a&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975125762&pubNum=661&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_216&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_216 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975125762&pubNum=661&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_216&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_216 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If381cfe4fad111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=63a42e174e544995bdbf8d5efd5af52a&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972122544&pubNum=661&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972122544&pubNum=661&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976102303&pubNum=227&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976102303&pubNum=227&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7527a97cfad211d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=63a42e174e544995bdbf8d5efd5af52a&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978131777&pubNum=661&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978131777&pubNum=661&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976123057&pubNum=227&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976123057&pubNum=227&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS592&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS592&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS631&originatingDoc=Ie3163d05facf11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Selby Constructors v. McCarthy, 91 Cal.App.3d 517 (1979)
154 Cal.Rptr. 164


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


Section 631 has been repeatedly interpreted as setting forth


strict requirements. In DeCastro v. Rowe (1963) 223
Cal.App.2d 547, 552, 36 Cal.Rptr. 53, 56, the court observed
that “(i)t has been repeatedly held that trial by jury may
be waived Only in the manner designated by Code of Civil
Procedure section 631 and that it cannot be waived by
implication.” (Emphasis added.)


The record before us reveals that, in December 1975, in timely
fashion, defendants made written demand for a jury trial.
Their motion was denied, without prejudice to later renewal,
at a settlement conference held in July 1976. The judge who
denied the motion expressed the view (as reported in the
reporter's transcript of the proceedings lodged in the court
file) that an action to foreclose a mechanic's lien did not entitle
a party to trial by jury. Before trial, defendants noticed a
motion, with points and authorities, demanding a jury trial and
deposited one day's fees in accordance with the requirements
of Code of Civil Procedure section 631. By minute order dated
February 8, 1977, their motion was denied. The reporter's
transcript indicates that, at the beginning of the court trial,
defendants advised the court that they were not waiving their
right to jury trial by proceeding to trial before the court
without a jury. The trial judge responded by recognizing the
continuing objection on the part of the defendants to the
court's proceeding with a nonjury trial. Thus, it is manifestly
clear that there was no waiver by defendants of any right to a
jury trial possessed by them.
[6]  In the absence of waiver, we address ourselves to an


analysis of the issues raised by the pleadings in the instant
case. It has long been established that the determination
as to whether a jury trial is required depends upon the
characterization of the issues as equitable or legal. Equitable
issues may be determined without a jury, while resolution of
legal issues must be by jury if the constitutional guarantee


is appropriately invoked. ( Abbott v. City of Los Angeles
(1958) 50 Cal.2d 438, 462, 326 P.2d 484.)


Traditionally, legal issues have been identified as those
involving causes of action recognized at common law at the
time the California Constitution was adopted. A more modern


statement may be found in Paularena v. Superior Court
(1965) 231 Cal.App.2d 906, 911-912, 42 Cal.Rptr. 366, 369:
“Whether a cause of action is in law or equity is determinable
from a consideration of the common law as it existed at the
*525  time of its adoption by this state, and ‘in the light of


such modifications thereof as have taken place under our own


system’ (citations); depends in large measure upon the mode
of relief to be afforded (citations); is ascertained from the gist
of the action as framed by the pleadings and the facts in the
case (citations); but is not fixed by the prayer or the title.”


In the instant case, we have a general contractor suing on
a contract to obtain a money judgment against the home
owners and, in addition, to obtain a lien (not a personal
judgment) of the subject property to enforce contractual
rights. The California Constitution, in article XIV, section
3, affords recognition to mechanics' liens in the following
language: “Mechanics, persons furnishing materials, artisans,
and laborers of every class, shall have a lien upon **169  the
property upon which they have bestowed labor or furnished
material for the value of such labor done and material
furnished; and the Legislature shall provide, by law, for the
speedy and efficient enforcement of such liens.”


The Legislature responded to the constitutional mandate by
enacting a chapter on Mechanics' Liens which is contained in


the Civil Code, commencing with section 3109. Civil
Code section 3110 sets forth a broad definition of those
persons who are entitled to the relief provided in the chapter.
The case law has uniformly characterized the legislation
as remedial in nature, to be liberally construed in favor of
working persons; the objective has been to provide swift
relief for this protected group. (See, generally, 1 Miller &
Starr, Current Law of California Real Estate, Part 2 (1975
Revision), Chapter 10, p. 507.) Such protection was deemed
necessary to counterbalance the economic advantage enjoyed
by those who benefited from the services rendered and the
materials furnished, and to discourage a casual attitude toward
payment of the obligations incurred.


However, it was cogently stated in Frank Curran Lbr. Co.
v. Eleven Co. (1969) 271 Cal.App.2d 175, 183, 76 Cal.Rptr.
753, 757: “The constitutional mandate is a two-way street,
requiring a balancing of the interests of both lien claimants
and property owners. In carrying out this constitutional
mandate the Legislature has the duty of balancing the interests
of lien claimants And property owners.” (Emphasis added.)
[7]  The case law adheres to the view that the foreclosure


of a mechanic's lien, like the foreclosure of a mortgage,
is an action sounding in equity rather than law. (Coghlan
v. Quartararo (1911) 15 Cal.App. 662, 115 P. 664;


Withington v. Shay (1941) 47 Cal.App.2d 68, 117


P.2d 415, 119 P.2d 1; Distefano v. Hall (1963) 218
Cal.App.2d 657, 32 Cal.Rptr. 770.) It is understandable
that such a view would evolve, as one pursuing the *526
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remedy need not establish contractual privity with the
subject property's owner; in the case of a subcontractor or
a materialman, there may be none. Enforcement of the lien,
in and of itself, creates no personal obligation on the part of
the owner to the lien holder. This does not mean, however,
that the property owner may not attempt to defend against
the imposition of the lien; the lien claimant has the burden of
establishing the validity of the claim. If the challenge to the
lien is procedural, relating to the question of compliance with
statutory requirements for its perfection, it may be seen that
no jury trial is necessary as a matter of right.


However, where the subject property's owner disputes the
validity of the lien on a ground such as a claim that the work
or material was defective, and raises the issue by answer or
cross-complaint, a different situation is presented. And where
the lien is sought to enforce the terms of a contract executed
by the lien claimant and the subject property owner, clearly
contractual and legal issues have been injected into the matter.


The effect of both equitable and legal issues in a case was
discussed by the California Supreme Court in the early case


of Robinson v. Puls (1946) 28 Cal.2d 664, 171 P.2d 430.
It was there said that “(t)he issues raised by the complaint
were both equitable and legal in nature and those raised by the
cross-complaint were solely legal in character. It is settled in
this state that where legal and equitable issues are joined in the
same action the parties are entitled to a jury trial on the legal


issues.” (Id. at pp. 665-666, 171 P.2d at p. 431.) In addition,
we find this statement of the law in Distefano : “An action
to foreclose a mechanic's lien is a suit in equity and a party
thereto is not entitled to a jury trial. (Citations.) However,
where a personal judgment is sought against the defendant in


such an action a jury trial is proper. (Citation.)” ( Distefano,


supra, 218 Cal.App.2d 657, 662, fn. 6, 32 Cal.Rptr. 770,
773, fn. 6.) (Emphasis added.) (Accord, 1 Miller & Starr,
Supra, s 10:32, p. 574.)


We return to the case at bench. Here the plaintiff contractor
joined two causes of action, both based upon an underlying
contract, one aimed at obtaining a personal **170  judgment
for the unpaid contractual balance, the other seeking
enforcement of the claim by lien. Defendant home owners,
by answer and cross-complaint, sought to defeat these
objectives by raising essentially similar defenses to both,
i. e., nonperformance and negligent performance of the
contract. The quality of plaintiff's contractual performance


could only be adjudicated with reference to the provisions of
the contract whether the result related to the relief sought of a
money judgment or enforcement of the lien. These were legal
issues. *527  In our view, the equitable issues which could
reasonably be tried by the trial court alone were only those,
if any, relating to the manner in which the lien was perfected.
The validity of the underlying claim was a legal issue which
defendants were entitled to have resolved by a jury.
[8]  [9]  We conclude, therefore, that defendants herein


were wrongfully deprived of their right to trial by jury
on the issue of liability, i. e., contractual performance. So
important is the right denied here that, as in other cases of
denial of rights, such deprivation is reversible error per se,
without the need to demonstrate actual prejudice. Denial of
the constitutional right to a jury trial in a civil case is reversible
to prevent a miscarriage of justice. (See DeCastro, Heim, C
& K Engineering, all Supra.)


IV


Effect of Satisfaction of a Judgment
Upon Reversal and Remand


One more problem remains herein, occasioned by reversal
of the judgment that of considering the circumstance that
the judgment has been paid. Code of Civil Procedure section
908 provides: “When the judgment or order is reversed or
modified, the reviewing court may direct that the parties be
returned so far as possible to the positions they occupied
before the enforcement of or execution on the judgment or
order. In doing so, the reviewing court may order restitution
on reasonable terms and conditions of all property and rights
lost by the erroneous judgment or order, so far as such
restitution is consistent with rights of third parties and may
direct the entry of a money judgment sufficient to compensate
for property or rights not restored. The reviewing court may
take evidence and make findings concerning such matters
or may, by order, refer such matters to the trial court for
determination.”


As our discussion indicates, we have found merit in
defendants' appeal.
[10]  The judgment is reversed with directions that, upon


appropriate motion by defendants, the trial court shall order
restitution to defendants John L. and Pat McCarthy of the
amount paid by them to satisfy the judgment, restitution to be
made by plaintiff on reasonable terms and conditions, pending
retrial of the cause.
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FILES, P. J., and ALARCON, J., concur.


All Citations


91 Cal.App.3d 517, 154 Cal.Rptr. 164


Footnotes


1 The Bank held a security interest in the residence. While it is an appellant here along with the home owners,
no issues involving it directly have been raised here.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Law firm filed petition for workplace violence
restraining order seeking protection from all of its employees
against adverse party in cases involving law firm's clients. The
Superior Court, Santa Clara County, No. 17CH007672, Carol
W. Overton, J., granted petition. Adverse party appealed.


Holdings: The Court of Appeal, Greenwood, P.J., held that:


[1] as an issue of first impression, notice requirement of
statute governing workplace violence restraining orders was
mandatory and jurisdictional where adverse party did not
appear at hearing, and


[2] trial court's failure to afford proper notice was structural
error requiring per se reversal.


Reversed.


Procedural Posture(s): On Appeal; Motion for Restraining
or Protection Order.


West Headnotes (21)


[1] Protection of Endangered
Persons Standards, scope, and questions
on review


On appeal, the Court of Appeal generally
reviews an injunction under the statute


governing workplace violence restraining orders
to determine whether the necessary factual
findings are supported by substantial evidence,
resolving all factual conflicts in favor of the
prevailing party, and drawing all reasonable
inferences in support of the trial court's findings;
however, the question whether the order was
authorized under the statute, as a matter of
statutory interpretation, is reviewed de novo.


Cal. Civ. Proc. Code § 527.8.


2 Cases that cite this headnote


[2] Appeal and Error Constitutional Rights,
Civil Rights, and Discrimination in General


Court of Appeal reviews procedural due
process claims de novo because the ultimate
determination of procedural fairness amounts to
a question of law. U.S. Const. Amend. 14.


4 Cases that cite this headnote


[3] Protection of Endangered
Persons Preservation of grounds of review


Protection of Endangered Persons Trial
or review de novo


Court of Appeal would review de novo issue
of untimely service of law firm's petition for
workplace violence restraining order against
adverse party in litigation involving law firm's
client, notwithstanding fact that adverse party
failed to raise issue of untimely service in trial
court, since Court of Appeal's interpretation
of the statute governing workplace violence
restraining orders was a question of law, and the


relevant facts were not in dispute. Cal. Civ.
Proc. Code § 527.8.


2 Cases that cite this headnote


[4] Appeal and Error In general;  adhering to
theory pursued below


Appeal and Error Necessity of objections
in general


Although the Court of Appeal is generally
precluded from considering an issue not raised
in the trial court where an objection could have
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been, but was not, raised, this rule does not apply
when the theory raised for the first time on appeal
is a pure question of law applied to undisputed
facts.


[5] Constitutional Law Notice


Due process clauses of the United States and
California Constitutions require that a party be
given reasonable notice of a judicial proceeding.
U.S. Const. Amend. 14; Cal. Const. art. 1, § 7.


[6] Statutes Literal, precise, or strict meaning; 
 letter of the law


In interpreting a statute, the intent of lawmakers
prevails over the letter, and the letter will, if
possible, be so read so as to conform to the spirit
of the act.


[7] Statutes Statutory scheme in general


Statutes Construing together;  harmony


Court of Appeal does not construe statutes in
isolation, but rather reads every statute with
reference to the entire scheme of law of which it
is part so that the whole may be harmonized and
retain effectiveness.


[8] Statutes Mandatory or directory statutes


Word “shall,” when used in a statute, is ordinarily
construed as mandatory or directory, as opposed
to permissive, particularly when the Legislature
has used both the terms “shall” and “may” in the
same statute.


4 Cases that cite this headnote


[9] Statutes Mandatory or directory statutes


A statute designed to provide protection for
individuals is generally construed to have
mandatory effect, while provisions enacted to
secure the orderly conduct of business (as
opposed to provisions enacted for the benefit of
the individual) are directory.


[10] Judgment Necessity of process and of
personal service in general


Trial Notice of Trial


Statute providing that a trial may not take
place in the absence of an adverse party unless
the adverse party received 15 days' notice is
mandatory and jurisdictional; a judgment entered
following a trial conducted in violation of the
requirement is void. Cal. Civ. Proc. Code §
594(a).


1 Cases that cite this headnote


[11] Constitutional Law Orders for protection


Protection of Endangered
Persons Pleading, notice, and process


Statute governing workplace violence
restraining orders includes a mandatory
requirement that the person subject to such an
order must receive at least five days' notice of the
hearing absent a motion seeking shortened time
and a showing of good cause, which requirement
is jurisdictional if the proposed subject does
not appear at the hearing; failure to comply
with the statutory notice requirement violates the
restrained party's due process rights. U.S. Const.


Amend. 14; Cal. Const. art. 1, § 7; Cal. Civ.
Proc. Code § 527.8(m).


2 Cases that cite this headnote


[12] Protection of Endangered
Persons Presumptions and burden of proof


Court of Appeal would not presume that trial
court shortened time for required notice upon
showing of good cause in proceeding on law
firm's petition for workplace violence restraining
order against adverse party in litigation involving
law firm's clients; record was not silent on issue
of notice, as law firm did not ask trial court to
shorten notice period prior to hearing, trial court
did not give notice of its own motion to shorten
required notice period prior to hearing, while
record indicated that trial court arguably learned
of the untimely notice at the hearing, there was no
opportunity for trial court to give adverse party
notice of its motion to shorten time, and there was
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no indication that trial court considered whether


good cause existed to shorten time. Cal. Civ.
Proc. Code § 527.8(m).


1 Cases that cite this headnote


[13] Constitutional Law Orders for protection


Protection of Endangered
Persons Harmless error and prejudice


Trial court's failure to afford proper notice and
opportunity to be heard prior to hearing on law
firm's petition for workplace violence restraining
order against adverse party, in violation of
due process, effectively denied adverse party
a fair hearing and, thus, constituted structural
error that required reversal regardless of adverse
party's ability to show prejudice; determination
of prejudice would require speculative inquiry, as
adverse party was not properly able to respond
to law firm's pleadings and testimony at hearing,
and was precluded from raising issues including
accuracy of reporter's transcript, and error in
notice did not occur during presentation of case,
but prior to hearing itself. U.S. Const. Amend.
14; Cal. Const. art. 1, § 7; Cal. Const. art. 6, § 13.


2 Cases that cite this headnote


[14] Appeal and Error Structural,
fundamental, or constitutional error


While the California Constitution generally
prohibits a reviewing court from reversing a trial
court order without a showing of prejudice, an
error is reversible per se when it constitutes
a structural defect in the trial mechanism that
defies evaluation for harmlessness. Cal. Const.
art. 6, § 13.


2 Cases that cite this headnote


[15] Appeal and Error Structural,
fundamental, or constitutional error


“Structural errors,” which are reversible without
a showing of prejudice, affect the framework
within which the trial proceeds, rather than
simply an error in the trial process itself, thus


affecting the entire conduct of the trial from
beginning to end.


2 Cases that cite this headnote


[16] Appeal and Error Structural,
fundamental, or constitutional error


Structural errors require per se reversal because
it cannot be fairly determined how a trial would
have been resolved if the grave error had not
occurred.


3 Cases that cite this headnote


[17] Appeal and Error Structural,
fundamental, or constitutional error


Effects of structural error, which require per se
reversal, are unmeasurable and defy analysis by
harmless-error standards.


3 Cases that cite this headnote


[18] Appeal and Error Structural,
fundamental, or constitutional error


Constitutional Law Notice and Hearing


In the civil context, structural error, which
requires per se reversal, typically occurs when
the trial court violates a party's right to due
process by denying the party a fair hearing. U.S.
Const. Amend. 14; Cal. Const. art. 1, § 7.


3 Cases that cite this headnote


[19] Appeal and Error Structural,
fundamental, or constitutional error


A structural error requires reversal without
regard to the strength of the evidence or other
circumstances.


2 Cases that cite this headnote


[20] Judges Bias and Prejudice


A trial court's rulings against a party, even if
erroneous, do not, by themselves, support a
charge of bias.
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[21] Evidence Notice not taken


Court of Appeal would not take judicial
notice of request for action from underlying
litigation between law firm client and adverse
party, in which deputy clerk asked assigned
judicial officer to confirm whether adverse
party timely filed document, in adverse party's
appeal from trial court's grant of workplace
violence restraining order in favor of law
firm and against adverse party, though adverse
party asserted that document from underlying
litigation demonstrated court's bias; document
was not relevant to resolution of instant
proceeding, as it did not reflect basis for any
order granting a challenge to the judge. Cal. Evid.
Code §§ 452(d), 453.


Witkin Library Reference: 6 Witkin, Cal.
Procedure (5th ed. 2008) Provisional Remedies,
§ 329 [Workplace Violence and Threats; Petition,
Service, and Response.]


1 Cases that cite this headnote


**841  Santa Clara County Superior Court, The Honorable
Carol W. Overton, Judge (Santa Clara County Super. Ct. No.
17CH007672)


Attorneys and Law Firms


Attorney for Defendant and Appellant, FAREED SEPEHRY-
FARD: Fareed Sepehry-Fard, pro per


Attorneys for Plaintiff and Respondent, SEVERSON &
WERSON: SEVERSON & WERSON, Joseph W. Guzzetta,
San Francisco


Opinion


Greenwood, P.J.


**842  *942  The trial court issued a workplace violence


restraining order under Code of Civil Procedure section
527.8 against appellant Fareed Sepehry-Fard on four days'
notice without an accompanying order shortening time. We


conclude the five days' notice requirement of section 527.8
is jurisdictional and renders the court's resulting order void


in the absence of the party who did not receive the five days'


notice. We will reverse the order accordingly. 1


I. FACTUAL AND PROCEDURAL BACKGROUND 2


Using the mandatory Judicial Council form, on August
15, 2017, respondent Severson & Werson, a law firm,
filed a Petition for Workplace Violence Restraining Orders
(Judicial Council form WV-100), seeking protection for all
its employees, including four specifically named: Bernard
J. Kornberg, Adam N. Barasch, William A. Aspinwall,
and Joseph W. Guzzetta. Severson & Werson identified 14
lawsuits in which its employees had been involved with
Sepehry-Fard, stating the employees “are attorneys who,
while working for petitioner Severson & Werson, have
had their names appear in the captions of pleadings, have
physically appeared at hearings, or have had communications
with [Sepehry-Fard] in one or more of the many suits listed
[in the petition] in which petitioner Severson & Werson has


represented its clients against [Sepehry-Fard].” 3


The firm cited several incidents involving Sepehry-Fard and
its employees in support of the request for a restraining
order. Severson & Werson contended that Sepehry-Fard sent
correspondence to the employees containing “veiled threats
of physical violence against them,” in which he alleged the
employees had committed treason, which is punishable by
“death or imprisonment without the possibility of parole.” In
2015, Sepehry-Fard performed a “citizens arrest” of Kornberg
and Guzzetta, with the result that a sheriff's *943  deputy
detained the two employees for an hour while investigating
Sepehry-Fard's claims. Sepehry-Fard attempted to file a
police report against the employees in July 2017, but his
efforts were thwarted when the officer who took Sepehry-
Fard's statement found his claims to be without merit. Shortly
thereafter, Sepehry-Fard “drafted papers that purport to be
arrest warrants for each of the persons named in [the petition].
The ‘arrest warrants’ list 23 ‘felony counts’ including treason.
[Sepehry-Fard] mailed the ‘arrest warrants’ to each of the
persons named in [the petition].” Severson & Werson alleged
that Sepehry-Fard is a member of the “sovereign citizen
movement,” a group whose members “believe they don't
have to answer to any government authority,” and “have
been known by the FBI to ‘commit murder and physical
assault; threaten judges, law enforcement professionals,
and government **843  personnel; and impersonate police
officers and diplomats.’ [Citation.]” Finally, Severson &
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Werson argued that the likelihood of Sepehry-Fard carrying
out his threats against the employees was increased because
“Severson & Werson is now representing U.S. Bank, which
foreclosed on [Sepehry-Fard's] home, in an unlawful detainer
action to evict [Sepehry-Fard] from that property. [Sepehry-
Fard's] entire course of litigation and his threats against the
persons listed in [the petition] arise from his efforts to avoid
foreclosure of his home and an adjoining property that he has
since sold.”


In its petition, Severson & Werson asked the court to
issue personal conduct orders precluding Sepehry-Fard from
engaging in certain activities, as well as stay-away orders,
with exceptions allowing Sepehry-Fard to contact attorneys
regarding pending legal actions, “for the purpose of serving
notice or documents in that action, arranging for hearings or
discovery or negotiating a settlement,” and to be within 100
yards of the attorneys during court hearings in order to “enter
the building and courtroom and to address the court during
the hearing.” Severson & Werson requested these orders on
a temporary basis pending the hearing, without notice to
Sepehry-Fard, which the court granted.


The court set the hearing on the petition for September
5, 2017. On the Judicial Council form Notice of Court
Hearing (Judicial Council form WV-109), the court indicated
Severson & Werson had to have the petition and all associated
documents personally served on Sepehry-Fard at least five
days before the hearing. While the mandatory form petition
included a section wherein Severson & Werson could have
asked for less than five days' notice, the firm left that portion
of the form blank.


Severson & Werson filed a proof of service indicating a
sheriff's deputy personally served the required documents to
Sepehry-Fard on September 1, 2017, four days before the date
set for hearing. On September 5, 2017, Aspinwall appeared
at the hearing for Severson & Werson; Sepehry-Fard did
*944  not appear. Aspinwall informed the court he had not


seen Sepehry-Fard that morning. The court asked, “And we
have service?” to which Aspinwall replied, “I believe so.
Deputy Winslow informed me that he was served on Friday.”
The court then conducted a hearing, at which Aspinwall
testified; the court also relied on declarations submitted with
the petition, and exhibits introduced at the hearing. Based
on the evidence, the court found Severson & Werson met
the burden of proof to show a harassing course of conduct.
It entered a three-year restraining order with terms nearly
identical to those issued in the temporary order. The court


filed the written Workplace Violence Restraining Order After
Hearing (Judicial Council form WV-130) on September 6,
2017. A sheriff's deputy had the new order personally served
on Sepehry-Fard on September 8, 2017. Sepehry-Fard timely
filed notice of the instant appeal on September 12, 2017; the
order is appealable under section 904.1, subdivision (a)(6).


II. DISCUSSION


Sepehry-Fard raises two main arguments on appeal. First, he
contends the trial court violated his constitutional right to due
process by holding the hearing without affording him proper
notice and an opportunity to be heard. Second, he alleges
the trial court appeared biased and colluded with Severson
& Werson to violate Sepehry-Fard's due process rights. We
conclude Sepehry-Fard did not receive adequate notice or
an opportunity to be heard to contest the issuance of the
restraining order, as he did not receive the notice required by


section 527.8, and reverse **844  the order on that basis.
We do not find evidence in the record supporting Sepehry-
Fard's contention that the trial court exhibited bias or colluded
with Severson & Werson to deprive Sepehry-Fard of his right
to due process.


A. Standard of Review
[1]  [2] There is no dispute the trial court in this matter held


the hearing on the petition four days after Severson & Werson
had the petition and other required pleadings personally
served on Sepehry-Fard. On appeal, we generally review


an injunction issued under section 527.8 to determine
whether the necessary factual findings are supported by
substantial evidence, resolving all factual conflicts in favor
of the prevailing party, and drawing all reasonable inferences


in support of the trial court's findings. ( City of San Jose
v. Garbett (2010) 190 Cal.App.4th 526, 538, 118 Cal.Rptr.3d


420 ( Garbett).) However, “[t]he question whether the
order was authorized under the statute, as a matter of statutory
interpretation, is reviewed de novo. [Citation.] We review
procedural due process claims de novo because ‘the ultimate
determination of procedural fairness amounts to a question of


law.’ [Citation.]” ( In re Jonathan V. (2018) 19 Cal.App.5th
236, 241, 228 Cal.Rptr.3d 161.)


*945  [3]  [4] We note Sepehry-Fard did not raise the issue
of untimely service in the trial court; he did not appear at the
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hearing, and did not, as far as the record on appeal reflects,
seek further relief from the order in the trial court. Although
we are generally precluded from considering an issue not
raised in the trial court where an objection could have been,
but was not, raised, “this rule does not apply when the theory
raised for the first time on appeal is a pure question of law


applied to undisputed facts. [Citations.]” ( Martorana v.
Marlin & Saltzman (2009) 175 Cal.App.4th 685, 699-700, 96
Cal.Rptr.3d 172.) Our interpretation of the notice provision


of section 527.8 is a question of law; the relevant facts are
not in dispute. Therefore, we will review the issue de novo.


B. The Trial Court's Order Is Void as It Issued Without
Proper Notice to Sepehry-Fard


1. The Law Applicable to Workplace
Violence Restraining Orders


“Section 527.8, the Workplace Violence Safety Act, enables
an employer to seek an injunction to prevent violence
or threatened violence against its employees. The statute
provides, ‘Any employer, whose employee has suffered
unlawful violence or a credible threat of violence from any
individual, that can reasonably be construed to be carried out
or to have been carried out at the workplace, may seek a
temporary restraining order and an injunction on behalf of the
employee and, at the discretion of the court, any number of
other employees at the workplace, and, if appropriate, other


employees at other workplaces of the employer.’ ( § 527.8,


subd. (a).)” ( Garbett, supra, 190 Cal.App.4th at p. 536,
118 Cal.Rptr.3d 420.)


The trial court may issue a temporary restraining order under


section 527.8 without notice to the responding party. (See


§ 527.8, subd. (f).) Within 21 to 25 days, the court must
then hold a hearing to “receive any testimony that is relevant”


and “make an independent inquiry.” ( § 527.8, subd. (j).)
“If the judge finds by clear and convincing evidence that the
respondent engaged in unlawful violence or made a credible
threat of violence, an order shall issue prohibiting further
unlawful violence or threats of violence.” (Ibid.) “Upon
filing of a petition under this section, the respondent shall
be personally served with a copy of the petition, temporary
restraining order, if any, and notice of **845  hearing of the
petition. Service shall be made at least five days before the


hearing. The court may, for good cause, on motion of the
petitioner or on its own motion, shorten the time for service


on the respondent.” ( § 527.8, subd. (m); see Cal. Rules of
Court, rule 3.1160(c).)


*946  2. Sepehry-Fard Did Not Receive
Adequate Notice or an Opportunity To Be Heard
Prior to the Issuance of the Restraining Order


[5] Because Severson & Werson served Sepehry-Fard with
notice four days before the hearing, rather than five, Sepehry-
Fard argues the trial court violated his due process rights by
proceeding in his absence. “The due process clauses of the


United States and California Constitutions [ 4 ]  require that
a party be given reasonable notice of a judicial proceeding.”


( In re Marriage of Goddard (2004) 33 Cal.4th 49, 54, 14
Cal.Rptr.3d 50, 90 P.3d 1209.) The appellate courts have not
yet addressed the issue of whether a failure to serve notice


of a hearing under section 527.8 at least five days prior
to the hearing, absent an order shortening time, constitutes a
violation of the responding party's due process rights.


[6]  [7] “Where we must construe a statutory provision,
we are guided by the firmly established principles governing
statutory interpretation: ‘ “The fundamental purpose of
statutory construction is to ascertain the intent of the
lawmakers so as to effectuate the purpose of the law.
[Citations.] In order to determine this intent, we begin by
examining the language of the statute. [Citations.] ... ‘[T]he
intent prevails over the letter, and the letter will, if possible, be
so read so as to conform to the spirit of the act.’ [Citation.] ...
[W]e do not construe statutes in isolation, but rather read
every statute ‘with reference to the entire scheme of law of
which it is part so that the whole may be harmonized and


retain effectiveness.’ [Citation.]” ’ [Citation.]” ( Scripps
Health v. Marin (1999) 72 Cal.App.4th 324, 331-332, 85


Cal.Rptr.2d 86 ( Scripps).)


[8] Certainly, the language of section 527.8, subdivision
(m) suggests the Legislature intended the trial court to
require at least five days' notice to the responding party
before proceeding in his or her absence, as the statute
states “Service shall be made at least five days before the
hearing.” (Italics added.) “The word ‘shall,’ when used in a
statute, is ordinarily construed as mandatory or directory, as
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opposed to permissive [citations], particularly when ... the
Legislature has used both the terms ‘shall’ and ‘may’ in the
same statute. [Citations.] Furthermore, when a statute uses
language such as ‘at least,’ it is a good indication that the
Legislature meant precisely that: that at least that amount of
time is the reasonable amount of time needed for purposes


of due process. [Citation.]” ( Judith P. v. Superior Court
(2002) 102 Cal.App.4th 535, 551-552, 126 Cal.Rptr.2d 14


( Judith P.).)


The legislative history of section 527.8 further supports
a reading that its stated deadline is mandatory, rather


than discretionary. “ Section 527.8 was *947  enacted


in 1994 to establish parallel provisions to section
527.6 [authorizing civil harassment restraining orders]. It
authorized any employer to pursue a TRO and an injunction
on behalf of its employees to prevent threats or acts of
violence by either another employee or [a] third person.


Given that section 527.6 only allowed injunctive relief


for natural persons [citation], section 527.8 was enacted
to allow a corporate employer **846  to bring such an


action on behalf of an employee. Section 527.8 was
thus intended to enable employers to seek the same remedy


for its employees as section 527.6 provides for natural
persons. The express intent of the author of the legislation
was to address the growing phenomenon in California of
workplace violence by providing employers with injunctive
relief so as to prevent such acts of workplace violence. (Sen.
Rules Com., 3d reading analysis of Assem. Bill No. 68
(1993-1994 First Ex. Sess.) Aug. 31, 1994; Assem. Bill No.
68, Concurrence in Sen. Amends. (1993-1994 First Ex. Sess.)
Aug. 31, 1994; Sen. Com. on Judiciary, Analysis of Assem.
Bill No. 68 (1993-1994 First Ex. Sess.) as amended June 30,


1994.)” ( Scripps, supra, 72 Cal.App.4th at pp. 333-334,
85 Cal.Rptr.2d 86, fn. omitted; accord USS-Posco Industries
v. Edwards (2003) 111 Cal.App.4th 436, 443, 4 Cal.Rptr.3d


54.) In enacting section 527.8, the Legislature expressly
declared its intent to “provide employers with traditional
prohibitory injunctive relief on behalf of their employees who
have suffered unlawful violence or a credible threat of such


violence from facing more in the future.” ( Scripps, at p.
334, 85 Cal.Rptr.2d 86.)


[9] Under “traditional prohibitory injunctive relief,” the trial
court must dissolve a temporary injunction if the matter
comes on for hearing on the preliminary injunction and the
party seeking the injunction has not had notice of the hearing
personally served on the responding party in compliance with


the relevant statute. (§ 527, subd. (d)(2).) While section
527.8 does not include this specific requirement, it is part of


the same “scheme of law” as section 527 (see Scripps,
supra, 72 Cal.App.4th at p. 332, 85 Cal.Rptr.2d 86), such that


it would be incongruous to read section 527.8 to allow a
court to proceed without proper notice in workplace violence
restraining order actions when it could not do so in other
injunction proceedings. We observe that the purpose of the
deadline is to provide protection to the individual potentially
being made subject to a more permanent injunction. “A
statute designed to provide protection for individuals is
generally construed to have mandatory effect [citations],
while provisions enacted to secure the orderly conduct of
business (as opposed to provisions enacted for the benefit


of the individual) are directory. [Citations.]” ( Judith P.,
supra, 102 Cal.App.4th at p. 552, 126 Cal.Rptr.2d 14.)


[10] The requirement that five days' notice be given prior


to holding a hearing on an injunction under section 527.8
is akin to the requirement that parties *948  receive 15
days' notice prior to trial under section 594, subdivision


(a). 5  The hearing required by section 527.8, subdivision
(j) is effectively the trial on the matter. Under section 594,
subdivision (a), the 15 days' notice requirement if the party
does not appear for trial is “mandatory and jurisdictional;
a judgment entered following a trial conducted in violation


of the requirement is void. [Citations.]” ( Urethane Foam
Experts, Inc. v. Latimer (1995) 31 Cal.App.4th 763, 767,
37 Cal.Rptr.2d 404.) **847  “Proceeding to judgment in
the absence of a party is an extraordinary and disfavored
practice in Anglo-American jurisprudence: ‘[T]he policy
of the law is to have every litigated case tried upon its


merits ....’ [Citations.]” ( Au-Yang v. Barton (1999) 21


Cal.4th 958, 963, 90 Cal.Rptr.2d 227, 987 P.2d 697 ( Au-
Yang) [trial court lacked jurisdiction to proceed in party's
absence when it advanced trial date to a date less than 15 days
away, such that the defendant could not receive the statutorily
required notice].) In a workplace violence restraining order


action, the notice requirements of section 527.8 serve
the same policy goals, while simultaneously furthering the
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purpose of the restraining order, to protect from further


unlawful violence or threats of violence. ( § 527.8, subds.


(a) & (j); see Scripps, supra, 72 Cal.App.4th at pp.
333-334, 85 Cal.Rptr.2d 86.)


Severson & Werson argues that all the statute requires is
“reasonable notice,” asking us to find four days, rather


than five, to be reasonable. 6  In support of this argument,


Severson & Werson cites Drummey v. State Bd. of Funeral
Directors and Embalmers (1939) 13 Cal.2d 75, 80, 87 P.2d


848 ( Drummey), wherein the statute at issue allowed the
State Board of Funeral Directors and Embalmers to revoke
or suspend licenses “after proper hearing and notice to the


licensee.” The appellants in Drummey conceded they
received “reasonable notice”; they argued the statute should
have specified “the form, manner, [and] extent or duration of


notice ....” ( Ibid.) The Supreme Court held, “Due process
does not require any particular form of notice or method
of procedure. If the statute provides for reasonable notice
and a reasonable opportunity to be heard, that is all that is


required. [Citations.]” ( Ibid.) But section 527.8 does
not require “reasonable” or “proper” notice; it sets forth a
specific time by which the petitioner in a workplace violence
*949  restraining order action must have notice served on the


respondent, evidencing the Legislature's policy determination


that five days' notice is reasonable and proper. (See Au-
Yang, supra, 21 Cal.4th at pp. 962, 965, 90 Cal.Rptr.2d 227,
987 P.2d 697.)


Severson & Werson further argues section 527.8 is not
jurisdictional because it allows the court to shorten the notice
period on the motion of a party or the court showing good


cause to do so. Aside from referencing section 527.8,
subdivision (m), Severson & Werson does not cite any
additional legal authority in support of this position, nor did
we find any authority precluding us from interpreting the
statute as being jurisdictional based on the court's ability to
shorten time. Most importantly, as discussed in part II.B.3.,
post, there is nothing in the record to indicate either Severson
& Werson or the trial court made a motion to shorten time, or
that the trial court found good cause to do so.


[11] Based on the above, we interpret section 528.7 to
include a mandatory requirement that the person subject to a
workplace violence restraining order must receive at least five


days' notice of the hearing absent a motion seeking shortened
time and a showing of good cause. Failure to comply with
the statutory requirement violates the restrained party's due


process rights. 7


**848  3. The Record Does Not Support an
Inference of Good Cause To Shorten Time


[12] Severson & Werson asks this court to presume that the


trial court exercised its discretion under section 527.8 to
shorten the time for notice. While it is true the appellate


court must presume the order to be correct ( Jameson v.
Desta (2018) 5 Cal.5th 594, 608-609, 234 Cal.Rptr.3d 831,
420 P.3d 746), indulging all “intendments and presumptions”
to support the order “on matters as to which the record is


silent,” ( Denham v. Superior Court (1970) 2 Cal.3d 557,
564, 86 Cal.Rptr. 65, 468 P.2d 193, italics added), the record
here is not silent on the issue of notice. Severson & Werson
did not ask the court to shorten notice prior to the hearing.
Prior to the hearing, the court did not give notice of its
own motion to shorten the required notice period. While the
record indicates the court arguably learned notice was not


timely at the hearing on September 5, 2017 8 , there was
no opportunity for the court to give Sepehry-Fard notice of
its own motion to shorten time. Nor was *950  there any
indication on the record that the trial court considered whether


good cause existed to shorten time. 9  We conclude the record
clearly shows what the trial court did at the September 5,
2017 hearing, and we will not presume it did something
different (i.e., shortened time for notice on a showing of good


cause). (See Border Business Park, Inc. v. City of San
Diego (2006) 142 Cal.App.4th 1538, 1550, 49 Cal.Rptr.3d


259; Lafayette Morehouse Inc. v. Chronicle Publishing Co.
(1995) 39 Cal.App.4th 1379, 1384, 46 Cal.Rptr.2d 542.)


4. The Error Requires Per Se Reversal


[13] Even if we find section 527.8 mandated service at
least five days prior to the hearing, Severson & Werson
contends Sepehry-Fard has not met his burden to show
prejudice as a result of the trial court's error. However,
we conclude the trial court's failure to afford Sepehry-Fard
proper notice and an opportunity to be heard constitutes a
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structural error that requires reversal regardless of Sepehry-


Fard's ability to show prejudice or not. 10


**849  [14]  [15]  [16]  [17]  [18]  [19] While the
California Constitution generally prohibits a reviewing court
from reversing a trial court order without a showing of
prejudice (Cal. Const., art. VI, § 13), “even under article VI,
section 13, an error is reversible per se when it constitutes
‘a “ ‘structural [defect] in the ... trial mechanism’ ” that


defies evaluation for harmlessness.’ [Citations.]” ( F.P. v.
Monier (2017) 3 Cal.5th 1099, 1108, 225 Cal.Rptr.3d 504,
405 P.3d 1076.) Such errors affect “the framework within
which the trial proceeds, rather than simply an error in the trial
process itself,” thus affecting the entire conduct of the trial


from beginning to end. ( Arizona v. Fulminante (1991)
499 U.S. 279, 309-310, 111 S.Ct. 1246, 113 L.Ed.2d 302.)
Structural errors require per se reversal “because it cannot
be fairly determined how a trial would have been resolved


if the grave error had not occurred.” (  *951  People v.
Anzalone (2013) 56 Cal.4th 545, 554, 155 Cal.Rptr.3d 352,
298 P.3d 849.) The effects of the error are “ ‘ “unmeasurable”
’ and ‘ “def[y] analysis by ‘harmless-error’ standards.”


’ [Citations.]” ( Sandquist v. Lebo Automotive, Inc. (2016)
1 Cal.5th 233, 261, 205 Cal.Rptr.3d 359, 376 P.3d 506,


overruled in part on other grounds in Lamps Plus, Inc. v.
Varela (2019) ––– U.S. –––– [139 S.Ct. 1407, 1417-1419].) “
‘In the civil context, structural error typically occurs when the
trial court violates a party's right to due process by denying the
party a fair hearing. [Citation.] ... ‘A structural error requires
reversal without regard to the strength of the evidence or other
circumstances. [Citation.]’ [Citation.]” (Aulisio v. Bancroft
(2014) 230 Cal.App.4th 1516, 1527, 179 Cal.Rptr.3d 408.)


Here, the trial court's decision to proceed in Sepehry-Fard's
absence without proper notice to Sepehry-Fard effectively
denied him the right to a fair hearing. He alleges Severson &
Werson “lied” to the court in presenting its case, both in the
pleadings and in the testimony given at the hearing; Sepehry-
Fard was not properly able to respond. Sepehry-Fard further
questions the accuracy of the court reporter's transcript, and
raises objections to several portions of testimony, issues
he was precluded from raising because he did not receive


proper notice of the hearing. 11  Additionally, the error in
notice did not occur during the presentation of the case; it
happened before the hearing and thus precludes “an after-the-
event assessment of the error. Unlike erroneous admission of
evidence or improper instructions, which can be reviewed in


light of the evidence or instructions as a whole, the impact
of having less than the statutorily mandated minimum time
within which to (1) confer with one's lawyer, (2) contact
witnesses, (3) obtain documents, (4) prepare for examination
and cross-examination, and (5) hone one's arguments, is
impossible for either a trial court or an appellate court to


assess.” ( Judith P., supra, 102 Cal.App.4th at p. 557, 126
Cal.Rptr.2d 14.) Determining prejudice in this context would
require “a speculative inquiry into what might have occurred


in an alternate universe.” ( United States v. Gonzalez-Lopez
(2006) 548 U.S. 140, 150, 126 S.Ct. 2557, 165 L.Ed.2d 409;


see In re James F. (2008) 42 Cal.4th 901, 914-915, 70
Cal.Rptr.3d 358, 174 P.3d 180.) We therefore conclude that
the error is a structural defect requiring reversal of the trial
court's order without regard to prejudice.


**850  C. Sepehry-Fard Has Not Cited to Sufficient
Evidence in the Record To Support His Other Claims


Sepehry-Fard alleges the trial court colluded with Severson &
Werson to deprive him of his rights in both the instant matter
and another *952  action Sepehry-Fard filed in Santa Clara
County Superior Court (Sepehry-Fard v. Guzzetta (2015, No.
2015-1-CH-006656)), a case in which Sepehry-Fard sought a
civil harassment restraining order against Severson & Werson
(the civil harassment action). He also contends the trial court
evidenced bias against him in the instant action and the
civil harassment action. Sepehry-Fard does not cite to the
record in this action in support of any of his contentions. His
failure to do so is fatal to his arguments. (See Cal. Rules of
Court, rule 8.204(a)(1)(C) & (2)(C); Nwosu v. Uba (2004)
122 Cal.App.4th 1229, 1246-1247, 19 Cal.Rptr.3d 416 [self-
represented parties must follow correct rules of procedure and
failure to do so can result in waiver of challenges on appeal].)


[20]  [21] We previously denied Sepehry-Fard's request to
have the records from the civil harassment action transferred
to this court. To the extent Sepehry-Fard, in this appeal, asks
us to review any orders issued by the trial court in the civil
harassment action, his time to seek review has long since


passed. 12  To the extent he asks us to consider events that
took place in the civil harassment action or other lawsuits
as evidence of the court's bias or collusion in the instant


matter, Sepehry-Fard has not provided a sufficient record. 13


Looking only at the events that took place in the instant matter,
as reflected in the available record, we do not conclude the
trial court engaged in bias or collusion when it proceeded with
the hearing on September 5, 2017, without proper notice to
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Sepehry-Fard. A trial court's rulings against a party, even if
erroneous, do not, by themselves, support a charge of bias.


(See *953  People v. Pearson (2013) 56 Cal.4th 393, 447,
154 Cal.Rptr.3d 541, 297 P.3d 793.) We therefore find no
merit to these claims on appeal.


**851  III. DISPOSITION


The September 6, 2017 order granting a workplace violence
restraining order against Sepehry-Fard is reversed.


Bamattre-Manoukian, J., and Danner, J., concurred.


All Citations


37 Cal.App.5th 938, 249 Cal.Rptr.3d 839, 19 Cal. Daily Op.
Serv. 7183, 2019 Daily Journal D.A.R. 7012


Footnotes


1 All undesignated statutory references are to the Code of Civil Procedure unless otherwise noted.


2 Given the basis of our ruling, our discussion of the factual and procedural history will focus on the filing of the
request for the restraining order and the procedural issues that arose thereafter, rather than the substance of
the petition. Similarly, although Sepehry-Fard makes numerous factual claims in his briefs on appeal about
the conduct of Severson & Werson, a Professional Corporation, and the trial court, most of those claims are
not supported by citations to the record and have no bearing on the legal issues present in this appeal. (See
pt. II.B., post.) We thus will not recount them here.


3 The Santa Clara County Superior Court has declared Sepehry-Fard to be a vexatious litigant. As Sepehry-
Fard is the defendant in the instant matter, he was not required to seek a prefiling order to file the instant


appeal. (See John v. Superior Court (2016) 63 Cal.4th 91, 100, 201 Cal.Rptr.3d 459, 369 P.3d 238.)


4 Both the federal and state constitutions preclude the taking of “life, liberty, or property” without due process.
(U.S. Const., 14th Amend.; Cal. Const., art. I, § 7.)


5 “In superior courts either party may bring an issue to trial or to a hearing, and, in the absence of the adverse
party, unless the court, for good cause, otherwise directs, may proceed with the case and take a dismissal of
the action, or a verdict, or judgment, as the case may require; provided, however, if the issue to be tried is an
issue of fact, proof shall first be made to the satisfaction of the court that the adverse party has had 15 days'
notice of such trial or five days' notice of the trial in an unlawful detainer action as specified in subdivision
(b). If the adverse party has served notice of trial upon the party seeking the dismissal, verdict, or judgment
at least five days prior to the trial, the adverse party shall be deemed to have had notice.” (§ 594, subd. (a).)


6 In his reply brief, Sepehry-Fard asks this court to disregard Severson & Werson's responsive brief, alleging
Severson & Werson “did not address [Sepehry-Fard's] contention that [Severson & Werson] and the inferior
court did not furnish notice and an opportunity to [Sepehry-Fard] to be heard.” Severson & Werson did address
this contention.


7 We limit this holding to the factual circumstances presented in this case, wherein the subject of the proposed
restraining order did not appear at the hearing. We do not reach the issue of whether the requirement is
jurisdictional if the proposed subject in fact appears.
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8 Aspinwall informed the court Severson & Werson had Sepehry-Fard served “on Friday.” If September 1, the
date of service, was a Friday, September 5, the date of the hearing, fell on a Tuesday, suggesting the trial
court could have determined service was improper based on Aspinwall's statement.


9 On appeal, Severson & Werson filed a respondent's appendix, consisting of two documents filed in a civil
action against Sepehry-Fard in Santa Clara County Superior Court (case No. 17CV314286): an ex parte
application to have an unlawful detainer complaint served on Sepehry-Fard by posting and mail, and an
order granting that request, signed on September 5, 2017, by the same judicial officer who conducted the
workplace violence restraining order hearing at issue in this appeal. In the application, Severson & Werson,
as attorneys for the plaintiff in the matter, alleged attempts at personal or substituted service of the unlawful
detainer complaint would be futile. Severson & Werson argues this indicates the judicial officer knew of good
cause to shorten time for notice of the workplace. There is nothing in the record on appeal showing the judicial
officer received or considered this ex parte application prior to holding the workplace violence restraining
order hearing.


10 Sepehry-Fard did not explicitly discuss any purported prejudice in his opening appellate brief. In reply to
Severson & Werson's contention that he failed to show prejudice, Sepehry-Fard addresses the alleged
prejudice he suffered as a result of the court's order. Given our ruling, we do not need to determine whether
his arguments otherwise meet the burden to show prejudice.


11 As we dispose of the appeal on the basis of the structural error, we will not address these objections on


appeal. (See Conservatorship of Kevin M. (1996) 49 Cal.App.4th 79, 91, 56 Cal.Rptr.2d 765.)


12 Although the record on appeal does not contain pleadings from the civil harassment action necessary to
determine the appropriate timing of an appeal, in his opening brief, Sepehry-Fard claims the trial court
dismissed the action after he failed to pay the required court fees, despite his contention he was entitled to a
fee waiver under the Government Code. In response, Severson & Werson indicated the court did so in 2015,
a fact Sepehry-Fard does not dispute in his reply brief. Any appeal of the resulting order of dismissal should
have been filed in 2016 at the latest. (See Cal. Rules of Court, rule 8.104.)


13 We deny Sepehry-Fard's March 5, 2019 request to take judicial notice of two exhibits. Sepehry-Fard describes
the first exhibit, designated as “RJN Exhibit 1,” as an “order granting preemptory challenge against the inferior
court judge in Case Number 17 CV 314286.” What Sepehry-Fard attached as “RJN Exhibit 1” to his request
is a “Request for Action” filed December 22, 2017, in Nationstar Mortgage, LLC v. Sepehry-Fard (Super. Ct.
Santa Clara County, No. 17CV314286), in which a deputy clerk of the court asked the assigned judicial officer
to confirm whether the “peremptory challenge CCP 170.6” Sepehry-Fard filed on December 20, 2017, was
timely. The court answered “yes.” Although arguably a proper subject of judicial notice (see Evid. Code, §§
452, subd. (d); 453), the document does not reflect the basis for any order granting a challenge to the judge,


and thus is not relevant to resolution of the instant proceedings. (See National Asian American Coalition
v. Brown (2018) 25 Cal.App.5th 60, 69, fn. 6, 235 Cal.Rptr.3d 415, review granted and cause transferred


Oct. 10, 2018, S250687; Towns v. Davidson (2007) 147 Cal.App.4th 461, 473, fn. 3, 54 Cal.Rptr.3d 568.)
Sepehry-Fard has not shown that the second exhibit, “RJN Exhibit 2,” a purported printout from the Severson
& Werson website, is subject to either mandatory or discretionary judicial notice under Evidence Code section
451 or 452.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Former health care facility employee brought
action against employers, alleging wrongful termination
in violation of public policy and in violation of statute
prohibiting a health facility from retaliating against any of
its employees for complaining about the quality of care or
services provided by the facility, and filed request for jury
trial. Following a hearing, the Superior Court, Los Angeles
County, No. BC493928, Alan S. Rosenfield, J., denied the
request for a jury trial on the statutory cause of action, and
former employee petitioned for writ of mandamus. The Court
of Appeal granted petition. Employers petitioned for review.
The Supreme Court granted review, superseding the opinion
of the Court of Appeal.


Holdings: The Supreme Court, Cantil-Sakauye, C.J., held
that:


[1] a trial court ruling denying a request for a jury trial in a
civil action is reviewable prior to trial by a petition for an


extraordinary writ, overruling Amos v. Superior Court, 196


Cal. 677, 239 P. 317, Donohue v. Superior Court, 93 Cal.


252, 28 P. 1043, and Powelson v. Lockwood, 82 Cal. 613,
23 P. 143;


[2] there is no statutory right to a jury trial on a statutory cause
of action for retaliatory termination; and


[3] there is a right to a jury trial on a tort cause of action for
wrongful termination in violation of public policy.


Affirmed in part, reversed in part, and remanded.


Procedural Posture(s): Petition for Discretionary Review;
Petition for Writ of Mandate; Demand for Jury Trial.


West Headnotes (11)


[1] Mandamus Trial by jury


A trial court ruling denying a request for a jury
trial in a civil action is reviewable prior to trial
by a petition for an extraordinary writ; overruling


Amos v. Superior Court, 196 Cal. 677, 239


P. 317, Donohue v. Superior Court, 93 Cal.


252, 28 P. 1043, and Powelson v. Lockwood,
82 Cal. 613, 23 P. 143.


[2] Jury Constitutional and statutory
provisions


Jury Issues of law or fact in general


Under California law, the right to a jury trial in
a civil action may be afforded either by statute
or by the California Constitution, and when the
right to jury trial exists, it provides the right
to have a jury try and determine issues of fact,
but even in such cases, issues of law are to be
determined by the court, rather than a jury. Cal.
Const. art. 1, § 16; Cal. Civ. Proc. Code §§ 591,
592; Cal. Evid. Code §§ 310, 312.


13 Cases that cite this headnote


[3] Jury Constitutional and statutory
provisions


Given the Legislature's broad general legislative
authority under the California Constitution and
in the absence of any constitutional prohibition,
the Legislature may extend the right to a jury trial
to instances in which the state constitutional jury
trial provision does not itself mandate a right to
a jury trial. Cal. Const. art. 1, § 16.
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10 Cases that cite this headnote


[4] Jury Constitutional and statutory
provisions


In instances in which the language and legislative
history of a statute creating a civil cause of action
do not indicate whether the Legislature intended
that the action is to be tried by a jury or by the
court, the question whether there is a right to a
jury trial is generally determined by application
of the state constitutional jury trial provision.
Cal. Const. art. 1, § 16.


3 Cases that cite this headnote


[5] Jury Constitutional and statutory
provisions


Even when the language and legislative history
of a statute indicate that the Legislature intended
that a cause of action established by the statute
is to be tried by the court rather than by a jury, if
the California constitutional jury trial provision
itself guarantees a right to a jury trial in such a
cause of action, the Constitution prevails and a
jury trial cannot be denied. Cal. Const. art. 1, §
16.


14 Cases that cite this headnote


[6] Jury Common law or statutory actions, in
general


The state constitutional right to a jury trial is the
right as it existed at common law in 1850, when
the California Constitution was first adopted.
Cal. Const. art. 1, § 16.


8 Cases that cite this headnote


[7] Jury Constitutional and statutory
provisions


Statute prohibiting a health facility from
retaliating against any of its employees for
complaining about the quality of care or services
provided by the facility does not grant the right
to a jury trial, even assuming that the statute
provides for legal as well as equitable remedies,
in allowing for “any remedy deemed warranted


by the court pursuant to this chapter or any other
applicable provision of statutory or common
law.” Cal. Health & Safety Code § 1278.5(g).


1 Cases that cite this headnote


[8] Health Adverse employment action; 
 wrongful discharge


The cause of action under the statute prohibiting
retaliation against health care employees for
complaining about the quality of care or services
is in addition to any other remedy a health care
whistleblower otherwise possesses, including the
cause of action for wrongful termination in
violation of public policy. Cal. Health & Safety
Code § 1278.5(g).


[9] Health Adverse employment action; 
 wrongful discharge


In a health care facility employee's suit for
retaliatory termination, any conduct of the health
care facility that would support a cause of action
under the statute prohibiting retaliation against
health care employees for complaining about the
quality of care or services would also provide a
basis for a tort action for wrongful termination in
violation of public policy. Cal. Health & Safety
Code § 1278.5(g).


4 Cases that cite this headnote


[10] Health Adverse employment action; 
 wrongful discharge


A health care employee whistleblower's cause
of action for retaliatory termination, under the
statute prohibiting retaliation against health care
employees for complaining about the quality
of care or services, is in addition to the
health care employee whistleblower's right (1) to
bring a legal action for damages for retaliatory
termination in violation of public policy, (2) to
obtain a jury trial in the action for retaliatory
termination in violation of public policy, and
(3) to have the jury in that action determine
whether the employee was subjected to unlawful
retaliatory termination and, if so, the amount of
damages that the employee is entitled to recover
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for such conduct. Cal. Health & Safety Code §
1278.5(g), (m).


5 Cases that cite this headnote


[11] Health Adverse employment action; 
 wrongful discharge


When an action for retaliatory termination
in violation of public policy is based on a
violation of the public policy set forth in the
statute providing for a health care employee
whistleblower's cause of action for retaliatory
termination, the remedies available in the action
based on public policy are not necessarily limited
to the same remedies that are available in the
statutory cause of action. Cal. Health & Safety
Code § 1278.5(g), (m).


See 8 Witkin, Cal. Procedure (5th ed. 2008)
Extraordinary Writs, § 110 et seq.


3 Cases that cite this headnote


***645  Ct.App. 2/3 B254958, Los Angeles County Super.
Ct. No. BC493928


Attorneys and Law Firms
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Center for Legal Affairs, Francisco J. Silva and Long X.
Do for California Medical Association as Amicus Curiae on
behalf of Petitioner.
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Opinion


Cantil-Sakauye, C.J.


*987  This case presents two issues: (1) Is a trial court ruling
denying a request for a jury trial in a civil action subject
to review prior to trial by a petition for an extraordinary
writ or may such a ruling be reviewed only by appeal after
trial? and (2) Is there a right to a jury trial in a health
care facility whistleblower action for retaliatory termination
brought pursuant to Health and Safety Code section 1278.5,
subdivision (g), as amended in 2007?


For the reasons explained below, we conclude (1) that a trial
court ruling denying a request for a jury trial in a civil action
is reviewable prior to trial by a petition for an extraordinary
writ, and (2) that there is no statutory right to a jury trial in a
cause of action for retaliatory termination under the statutorily
created civil action authorized under ***646  Health and
Safety Code section 1278.5, subdivision (g) inasmuch as the
language and legislative history of that statute demonstrate
that the Legislature intended that the remedies available in
such an action would be determined by the court rather
than by a jury. The absence of a jury trial in a retaliatory
termination action under Health and Safety Code section
1278.5, subdivision (g) does not deprive a plaintiff of a right
to a jury trial, however, because Health and Safety Code
section 1278.5, subdivision (m) fully preserves a plaintiff's
right to obtain a jury trial in the related tort cause of action
for wrongful termination *988  in violation of public policy


authorized under Tameny v. Atlantic Richfield Co. (1980)


27 Cal.3d 167, 164 Cal.Rptr. 839, 610 P.2d 1330 ( Tameny
).


I. Facts and Lower Court Proceedings


Petitioner Deborah Shaw (hereafter plaintiff) filed the
underlying lawsuit against her former employers—Kindred


Hospital and related entities (hereafter defendants) 1 —
based on the claim that she was unlawfully terminated
from employment. Plaintiff's first amended complaint (the
operative filing) alleged that during her employment plaintiff
**101  complained to defendants about several aspects of


defendants’ operations that adversely affected the quality of
care and services provided to patients. In particular, plaintiff
allegedly complained that defendants were employing health
care professionals who were not licensed and/or certified
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Shaw v. Superior Court, 2 Cal.5th 983 (2017)
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or “who had not properly completed their competencies.”
Plaintiff asserted that in retaliation for her complaints,
defendants took adverse employment actions against her,
ultimately culminating in her termination.


On the basis of these allegations, the complaint set forth
two causes of action, one based on Health and Safety Code


section 1278.5, subdivision (g) 2  and one based on wrongful
termination in violation of public policy pursuant to this


court's decision in Tameny, supra, 27 Cal.3d 167, 164
Cal.Rptr. 839, 610 P.2d 1330. With respect to the cause of
action for wrongful termination in violation of public policy


(the Tameny action), the trial court concluded that plaintiff
was entitled to a jury trial on that cause of action; neither
party has challenged that ruling. The only substantive issue
before us in this proceeding concerns whether there is a
right to a jury trial as to plaintiff's other cause of action, the
cause of action authorized by section 1278.5, subdivision (g)
(hereafter section 1278.5(g)).


With respect to the cause of action under section 1278.5(g),
the complaint alleged that as a result of defendants’ violation
of section 1278.5 plaintiff “has and will continue to suffer
past and future monetary [losses], loss of benefits, emotional
distress, and physical injury,” and sought all of the following
as a remedy: (1) “compensatory and emotional distress
damages;” (2) “lost salary, both front and back pay, bonuses,
benefits and any other benefits to which Plaintiff would have
been entitled ... by reason of Plaintiff's employment with
Defendants;” (3) “[p]unitive and exemplary damages;” (4)
“prejudgment interest;” (5) “attorneys’ fees pursuant to
*989  Health and Safety Code § 1278.5 and civil penalties


allowed thereunder;” (6) “costs of suit incurred herein;” and
(7) “such other and further relief as the Court deems just and
proper.”


***647  Defendants filed an answer to the first amended
complaint, generally denying the allegations of the complaint
and asserting a variety of affirmative defenses, and the case


ultimately was set for trial. 3


Prior to trial, the trial court requested briefing on the issue
whether plaintiff was entitled to a jury trial on the cause of
action under section 1278.5(g) and held a separate hearing
on that issue. At the conclusion of the hearing, the trial court
ruled that section 1278.5(g) is properly interpreted as an
equitable claim with equitable remedies to be determined by
the court and therefore held that plaintiff was not entitled


to a jury trial on the cause of action based on that statute.
The court stated that it “would hear this matter concurrent
with the evidence presented at the jury trial [on the wrongful
termination in violation of public policy cause of action], but
would not otherwise instruct the jury on anything related to
the separate whistleblower claim.”


At the same time, recognizing the novelty of the section
1278.5(g) jury trial issue, the trial court invited plaintiff's
counsel to consider filing a petition for writ of mandate
concerning the matter, and stated that it was prepared to
certify, pursuant to the provisions of Code of Civil Procedure
section 166.1, that it believed that “there is a controlling
question of law as to which there are substantial grounds
for difference of opinion, appellate resolution of which may


materially advance the conclusion of the litigation.” 4  **102
After plaintiff's counsel indicated a desire to file a writ
petition, the trial court stayed the effective date of its ruling
for five days and certified the matter pursuant to Code of Civil
Procedure section 166.1.


Plaintiff then filed a petition for writ of mandate in the Court
of Appeal, challenging the trial court's denial of a jury trial
on the section 1278.5(g) cause of action. The Court of Appeal
issued an order to show cause and stayed the lower court
proceedings in the underlying action pending resolution of the
writ matter. In their return, defendants maintained that the writ
should be denied on two separate grounds: (1) that a trial court
order denying *990  a jury trial is not reviewable prior to trial
by extraordinary writ but may be reviewed only by appeal
after trial, and (2) that, in any event, the trial court properly
concluded there is no right to a jury trial in a cause of action
under section 1278.5(g).


After briefing and argument, the Court of Appeal ruled in
plaintiff's favor, concluding, first, that a trial court's denial
of a jury trial is reviewable prior to trial by a petition for an
extraordinary writ, and, second, that the trial court erred in
determining that there is no right to a jury trial in an action
based on section 1278.5(g).


We granted review to consider both issues. We turn first to the
threshold procedural question: Is a trial court ruling denying
a request for a jury trial reviewable prior to trial by a petition
for an extraordinary writ?
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***648  II. Is a trial Courts's Denial of a
Request for Jury Trial Subject to Review Prior
to Trial by a Petition for Extraordinary Writ?


In a series of early California Supreme Court cases


culminating in the 1931 decision in Nessbit v. Superior


Court (1931) 214 Cal. 1, 3 P.2d 558 ( Nessbit ), this court
held that a trial court order denying a request for a jury
trial was not subject to review prior to trial by extraordinary
writ but rather could be reviewed only after the trial had
been completed by appeal of the ultimate judgment. The
decision was based on the general principle that review by
extraordinary writ is available only when the trial court has
acted in excess of or lacks jurisdiction. In summarizing the
rationale of the preceding line of cases on which it relied, the


court in Nessbit stated that the determination whether a
right to a jury trial exists in a particular case “is a question
of law which the superior court has jurisdiction to hear
and determine, and if error has been or shall be committed
in determining that question, the petitioner has a sufficient


remedy in the ordinary course of law by appeal.” ( Id. at
p. 7, 3 P.2d 558.) Under such circumstances, where the trial
court that ruled on the jury trial question possessed what is
now generally described as fundamental jurisdiction over the
parties and the subject matter of the litigation, the court in


Nessbit concluded that review by extraordinary writ was


not available. ( Id. at pp. 7-9, 3 P.2d 558; see also Amos
v. Superior Court (1925) 196 Cal. 677, 681, 239 P. 317 [“[T]he
presence of a lawful jury is not essential to jurisdiction of the
subject matter of a civil action at law, even though the parties
thereto may have a constitutional right to a trial thereof before
a jury.... The writ of prohibition is not a writ of error and
we are not disposed to use it as such. The respondent court
having jurisdiction of both the parties and the subject matter
may commit error in the exercise of such jurisdiction and
the appropriate remedy for the correction thereof is an *991


appeal.”]; Donohue v. Superior Court (1892) 93 Cal. 252,


253, 28 P. 1043 [same]; Powelson v. Lockwood (1890) 82
Cal. 613, 614-615, 23 P. 143 [same].)


Subsequent to Nessbit, supra, 214 Cal. 1, 3 P.2d 558,


however, in Abelleira v. District Court of Appeal (1941)


17 Cal.2d 280, 109 P.2d 942 ( Abelleira ), this court,


after observing that the term “jurisdiction” is notoriously
ambiguous and has different meanings in different situations


( id. at pp. 286-287, 109 P.2d 942), explained that, for
purposes of determining when review of a trial court ruling by
extraordinary writ is permissible (as an alternative to review
of the ruling on appeal), the term “ ‘lack of jurisdiction’ ” must
properly be understood as having a different meaning from
a fundamental lack of jurisdiction over the subject matter


of the litigation or the parties ( id. at p. 288, 109 P.2d


942). The court in Abelleira stated in this regard: “[I]n
its ordinary usage [with **103  regard to authorizing review
of a trial court ruling by extraordinary writ] the phrase ‘lack
of jurisdiction’ is not limited to these fundamental situations.
For the purpose of determining the right to review [by
extraordinary writ] ..., a much broader meaning is recognized.
Here it may be applied to a case where, though the court
has jurisdiction over the subject matter and the parties in
the fundamental sense, it has no ‘jurisdiction’ (or power) to
act except in a particular manner, or to give certain kinds of
relief, or to act without the occurrence of certain procedural


prerequisites.” ( Ibid.) The Abelleira court thereafter
summarized its conclusion on this point: “Speaking generally,
any acts which exceed the defined power of a court in any
instance, whether that power be defined by constitutional
provision, express statutory declaration, or ***649  rules
developed by the courts and followed under the doctrine of
stare decisis, are in excess of jurisdiction, in so far as that
term is used to indicate that those acts may be restrained by


prohibition or annulled [by extraordinary writ].” ( Id. at p.
291, 109 P.2d 942; see generally 2 Witkin, Cal. Procedure (5th
ed. 2008) Jurisdiction, § 285, p. 891.)


Over the many years since Abelleira, supra, 17 Cal.2d 280,
109 P.2d 942, California appellate decisions have uniformly
permitted a trial court denial of a request for jury trial to
be reviewed prior to trial by a petition for writ of mandate


or prohibition. For example, in Byram v. Superior Court
(1977) 74 Cal.App.3d 648, 654, 141 Cal.Rptr. 604, the Court
of Appeal held: “A writ of mandate is a proper remedy to
secure the right to a jury trial. [Citation.] ... [E]ven if [the
complaining party] could [obtain] ... reversal of the judgment
[after a bench trial], such a procedure would be inefficient and


time consuming.” (See also, e.g., Interactive Multimedia
Artists, Inc. v. Superior Court (1998) 62 Cal.App.4th 1546,
1550, 73 Cal.Rptr.2d 462; Turlock Golf etc. Club v. Superior
Court (1966) 240 Cal.App.2d 693, 695, 50 Cal.Rptr. 70;
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*992  Knight v. Superior Court (1950) 95 Cal.App.2d 838,


839-840, 214 P.2d 21.) 5  Similarly, in recent years our own
court has on a number of occasions reviewed the validity of
a trial court ruling denying a jury trial by means of a pretrial


extraordinary writ proceeding. (See Grafton Partners L.P.
v. Superior Court (2005) 36 Cal.4th 944, 950, 32 Cal.Rptr.3d


5, 116 P.3d 479 ( Grafton Partners ); Crouchman v.
Superior Court (1988) 45 Cal.3d 1167, 1170-1171, 248


Cal.Rptr. 626, 755 P.2d 1075 ( Crouchman ).) In neither
Grafton Partners nor Crouchman did any party question the
propriety of review by extraordinary writ and those decisions
did not discuss this procedural point.


Although California decisions after Abelleira, supra, 17
Cal.2d 280, 109 P.2d 942, have uniformly permitted a trial
court's denial of a request for a jury trial to be reviewed
pretrial by a petition for extraordinary writ, this court has
not previously been explicitly called upon to address the
continued vitality of the line of early California decisions


culminating in Nessbit, supra, 214 Cal. 1, 3 P.2d 558—
decisions, which as we have seen, set forth a contrary rule.
This case requires us directly to confront that question.


[1] As explained above, under Abelleira “any acts
that exceed the defined power of a court” as prescribed
by the Constitution, a statutory provision, or controlling
judicial decision are properly considered to be “in excess
of jurisdiction” for purposes of review by extraordinary


writ. ( Abelleira, supra, 17 Cal.2d at p. 291, 109 P.2d
942.) When the state Constitution or an applicable statute
affords a party a right to a jury trial in a civil action, a
trial court has no power or authority to deny a request


for a jury, and therefore, under Abelleira, a trial court's
denial of a request for jury trial may be reviewed prior to
trial by a petition for an extraordinary writ. (See generally
2 Witkin, Cal. Procedure, supra, Jurisdiction, § 306, pp.
917-918 [citing cases]; 7 Witkin, Cal. Procedure, supra, Trial,


§ 82, p. 108 [citing cases].) 6  Because the **104  holdings
in the line ***650  of early California Supreme Court


decisions culminating in Nessbit rest on an understanding
of a lack or excess of jurisdiction in the extraordinary writ
context that is incompatible with this court's later, controlling


decision in Abelleira (see Knight v. Superior Court, supra,


95 Cal.App.2d 838, 839-840, 214 P.2d 21), Nessbit v.


Superior Court, supra, 214 Cal. 1, 3 P.2d 558 and *993  the
preceding line of similar California Supreme Court decisions


set forth, ante, are overruled on this point. 7


Accordingly, because the right to jury trial issue is properly
before us, we proceed to determine whether the trial court
correctly denied plaintiff's request for a jury trial in this case.


III. Is There a Right to a Jury Trial in
a Civil Cause of Action for Retaliatory


Termination Under HEALTH AND SAFETY
CODE SECTION 1278.5, Subdivision (g)?


A. General principles regarding the
right to jury trial under California law


[2] Under California law, the right to a jury trial in a civil
action may be afforded either by statute or by the California


Constitution. 8  When the right to jury trial exists, it provides
the right to have a jury try and determine issues of fact. (Code
Civ. Proc., § 592; Evid. Code, § 312.) Even in such cases,
issues of law are to be determined by the court, rather than a
jury. (Code Civ. Proc., § 591; Evid. Code, § 310; see generally
7 Witkin, Cal. Procedure, supra, Trial, § 81, pp. 107-108
[citing cases].)


1. Statutory right to jury trial
[3] As a general matter, the California Legislature has


authority to grant the parties in a civil action the right to a
jury trial by statute, either when the Legislature establishes a
new cause of action or with respect to a cause of action that
rests on the common law or a constitutional provision. (See,
e.g., Code Civ. Proc., § 1171 [right to jury trial in unlawful
detainer action]; Gov. Code, § 3070 [right to jury trial in
proceeding for removal of public officer]; Prob. Code, § 1827
[proposed conservatee entitled to jury trial on the question
of establishment of a conservatorship]; Welf. & Inst. Code,
§ 1801.5 [right to jury trial on whether person is physically
dangerous to public].) *994  Given the Legislature's broad
general legislative authority under the California Constitution
and in the absence of any constitutional prohibition (see
***651  generally Howard Jarvis Taxpayers Assn. v. Padilla


(2016) 62 Cal.4th 486, 497-498, 196 Cal.Rptr.3d 732, 363


P.3d 628; Marine Forests Society v. California Coastal
Com. (2005) 36 Cal.4th 1, 31, 30 Cal.Rptr.3d 30, 113 P.3d
1062), the Legislature may extend the right to a jury trial to
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instances in which the state constitutional jury trial provision
does not itself mandate a right to a jury trial.


[4]  [5] In instances in which the language and legislative
history of a statute creating a civil cause of action do not
indicate whether the Legislature intended that the action is
to be tried by a jury or by the court, the question whether
there is a right to a jury trial is generally determined by
application of the state constitutional jury trial provision,
**105  now embodied in article I, section 16 of the California


Constitution. (See, e.g., Franchise Tax Bd., supra, 51 Cal.4th
at pp. 1009-1018, 125 Cal.Rptr.3d 158, 252 P.3d 450;


Crouchman, supra, 45 Cal.3d at pp. 1172-1173, 248


Cal.Rptr. 626, 755 P.2d 1075.) 9  But even when the language
and legislative history of a statute indicate that the Legislature
intended that a cause of action established by the statute is to
be tried by the court rather than by a jury, if the California
constitutional jury trial provision itself guarantees a right to a
jury trial in such a cause of action, the Constitution prevails


and a jury trial cannot be denied. (See, e.g., People v. One
1941 Chevrolet Coupe (1951) 37 Cal.2d 283, 299-300, 231
P.2d 832; People v. Kelly (1928) 203 Cal. 128, 133, 263 P.
226.)


2. Constitutional right to jury trial
[6] Article I, section 16 of the California Constitution


declares broadly that “[t]rial by jury is an inviolate right and


shall be secured to all....” 10  Notwithstanding the breadth
of this declaration, past California cases make *995  clear
“that the state constitutional right to a jury trial ‘is the right
as it existed at common law in 1850, when the [California]
Constitution was first adopted.’ ” (Franchise Tax Bd., supra,
51 Cal.4th at p. 1010, 125 Cal.Rptr.3d 158, 252 P.3d 450,


quoting C & K Engineering Contractors v. Amber Steel
Co. (1978) 23 Cal.3d 1, 8, 151 Cal.Rptr. 323, 587 P.2d


1136 ( C & K Engineering ); see also, e.g.,  ***652
Crouchman, supra, 45 Cal.3d at pp. 1173-1174, 248 Cal.Rptr.


626, 755 P.2d 1075; People v. Powell (1891) 87 Cal. 348,
355, 25 P. 481.)


In C & K Engineering, supra, 23 Cal.3d at pages 8-9,
151 Cal.Rptr. 323, 587 P.2d 1136, we noted: “As a general
proposition, ‘[T]he jury trial is a matter of right in a civil
action at law, but not in equity.’ [Citations.] [¶] As we stated


in People v. One 1941 Chevrolet Coupe, supra, 37 Cal.2d


283, 231 P.2d 832, ‘ “If the action has to deal with ordinary
common-law rights cognizable in courts of law, it is to that
extent an action at law. In determining whether the action
was one triable by a jury at common law, the court is not
bound by the form of the action but rather by the nature of
the rights involved and the facts of the particular case—the
gist of the action. A jury trial must be granted where the gist
of the action is legal, where the action is in reality cognizable
at law.” ’ (P. 299, fn. omitted, italics added.) On the other
hand, if the action is essentially one in equity and the relief
sought ‘depends upon the application of equitable doctrines,’
the parties are not entitled to a jury trial. [Citations.] Although
we have said that ‘the legal or equitable nature of a cause of
action ordinarily is determined by the mode of relief to be
afforded’ [citation], the prayer for relief in a particular case
is not conclusive [citations]. Thus, ‘The fact that damages is
one of a full range of possible remedies does not guarantee ...
the right to a jury....’ [Citation.]”


B. Application to section 1278.5, subdivision (g)


1. Description of statute
Section 1278.5—the whistleblower statute at issue here—
declares generally that “it is **106  the public policy
of the State of California to encourage patients, nurses,
members of the medical staff, and other health care workers
to notify government entities of suspected unsafe patient
care and conditions.” (§ 1278.5, subd. (a).) In furtherance
of this policy, the statute prohibits a health facility from
“discriminat[ing] or retaliat[ing], in any manner, against any
patient, employee, member of the medical staff, or any
other health care worker of the health facility because that
person” has “[p]resented a grievance, complaint, or report
to the facility” or to a governmental agency or has *996
“participated ... in an investigation ... related to the quality of
care, services, or conditions at the facility.” (§ 1278.5, subd.


(b)(1).) 11


In addition to providing that a violation of the section “shall
be subject to a civil penalty of not more than twenty-five
thousand dollars” to be assessed and recovered through


an administrative process (§ 1278.5, subd. (b)(3)) 12  and
that a willful ***653  violation constitutes a misdemeanor
(§ 1278.5, subd. (f)), section 1278.5—in subdivision (g)—
authorizes an employee, a health care worker, or a member
of a medical staff who has been discriminated against in
violation of section 1278.5 to obtain remedies in a civil
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judicial action. 13  Along with these three distinct remedial
provisions, section 1278.5 explicitly provides in subdivision
(m) that “[n]othing in this section abrogates or limits any other


theory of liability or remedy otherwise available at law.” 14


The specific question before us is whether there is a right
to a jury trial in the civil action authorized by section
1278.5(g) when, as in this case, a plaintiff who claims to have
been wrongfully terminated seeks to recover compensatory
damages as well as other relief in such an action.


Section 1278.5(g) currently provides in full: “An employee
who has been discriminated against in employment
pursuant to this section shall be entitled to reinstatement,
reimbursement for lost wages and work benefits caused
by *997  the acts of the employer, and the legal costs
associated with pursuing the case, or to any remedy deemed
warranted by the court pursuant to this chapter or any other
applicable provision of statutory or common law. A health
care worker who has been discriminated against pursuant
to this section shall be entitled to reimbursement for lost
income and the legal costs associated with pursuing the case,
or to any remedy deemed warranted by the court pursuant
to this chapter or other applicable provision of statutory or
common law. A member of the medical staff who has been
discriminated against pursuant to this section shall be entitled
to reinstatement, reimbursement for lost income resulting
from any change in the terms or conditions of his or her
privileges **107  caused by the acts of the facility or the
entity that owns or operates a health facility or any other
health facility that is owned or operated by that entity, and the
legal costs associated with pursuing the case, or to any remedy
deemed warranted by the court pursuant to this chapter or any
other applicable provision of statutory or common law.”


Because plaintiff in this case was an employee of defendant
health facility, the parties agree that it is the first sentence
of section 1278.5(g)—applicable to “[a]n employee who has
been discriminated against in employment”—that is directly
at issue here.


2. Statutory right to jury trial?
[7] Neither the first sentence nor any other portion of section


1278.5(g) expressly addresses the question whether the cause
of action established by this provision is to be tried by a jury
or by the court. Plaintiff maintains, however, that, properly
understood, the current provisions of section 1278.5(g), as the
subdivision was amended in 2007, were intended to grant a


right to a jury trial when a plaintiff seeks damages in such an
action and thus that the statute ***654  should be interpreted
to provide such a right.


As initially enacted in 1999, former section 1278.5(g)
provided in full that “[a]n employee who has been
discriminated against in employment pursuant to this section
shall be entitled to reinstatement, reimbursement for lost
wages and work benefits caused by the acts of the employer,
and the legal costs associated with pursuing the case.” (Stats.
1999, ch. 155, § 1, p. 2055.) Past California decisions
generally treat the listed remedies as equitable in nature (see,


e.g., Dyna-Med, Inc. v. Fair Employment & Housing Com.
(1987) 43 Cal.3d 1379, 1387, 241 Cal.Rptr. 67, 743 P.2d 1323


( Dyna-Med )), 15  and plaintiff explicitly acknowledges
in briefing in this court that “the remedies under the initial
version of section 1278.5 provided equitable relief.” Plaintiff
*998  does not assert that the 1999 version of section


1278.5(g) was intended to or in fact created a right to a jury
trial in a cause of action brought under this section.


Plaintiff argues, however—and the Court of Appeal agreed
—that in light of the 2007 amendment of section 1278.5(g)
(Stats. 2007, ch. 683, § 1, p. 5809), and the expansion
of potential remedies afforded by that amendment, section
1278.5(g) is now properly interpreted to afford an aggrieved
employee a right to a jury trial when the employee seeks
to recover damages in such an action. As noted above,
the relevant portion of section 1278.5(g) as amended in
2007 currently provides: “An employee who has been
discriminated against in employment pursuant to this section
shall be entitled to reinstatement, reimbursement for lost
wages and work benefits caused by the acts of the employer,
and the legal costs associated with pursuing the case, or to
any remedy deemed warranted by the court pursuant to this
chapter or any other applicable provision of statutory or
common law.” (The language added by the 2007 amendment
is italicized and is hereafter referred to simply as “the 2007
amendment.”)


The Court of Appeal reasoned that because the 2007
amendment permits “any remedy ... pursuant to ... any ...
provision of statutory or common law,” and because statutory
remedies are not necessarily equitable and “many, if not all,
common law remedies are also not equitable,” the amended
statute “allows for legal as well as equitable remedies, giving
rise to the inference that a jury trial was contemplated by the
Legislature.” Defendants take issue with the Court of Appeal's
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premise and conclusion, maintaining that neither the language
nor the legislative history of the 2007 amendment supports
the Court of Appeal's determination that a jury trial was
contemplated by the Legislature. In analyzing the statutory
jury trial issue, we turn first to the language of the 2007
amendment.


**108  There is no dispute that the 2007 amendment
significantly expanded the remedies that are available to
health care employee whistleblowers under the statute. The
statute now permits an employee to obtain, in addition to
the specific remedies previously listed in the statute, “any
remedy ... pursuant to ... any other applicable provision
of statutory or common law.” (§ 1278.5(g).) The parties
disagree, however, about the nature of the ***655  additional
remedies authorized by the 2007 amendment. Plaintiff
contends that given the breadth of the 2007 amendment
—and particularly in view of the legislative history of
the 2007 amendment discussed below (post, at pp. 1000–
1003)—the common law remedy authorized by the 2007
amendment must reasonably include, for example, an award
of money damages to *999  compensate for an economic
loss caused by an employer's discriminatory or retaliatory
conduct, damages that are typically characterized as legal,


rather than equitable, in nature. (Cf. Commodore Home
Systems, Inc. v. Superior Court (1982) 32 Cal.3d 211, 215,
185 Cal.Rptr. 270, 649 P.2d 912 [construing provision of
Fair Employment and Housing Act authorizing civil cause
of action, which did “not address the subject of judicial
remedies,” to permit “all forms of relief granted to civil
litigants generally”].) Defendants argue, by contrast, that
because the specific remedies listed in section 1278.5(g) are
all equitable remedies, the additional remedies authorized
by the 2007 amendment reasonably should be interpreted


as limited to additional equitable remedies. (Cf. Dyna-
Med, supra, 43 Cal.3d at pp. 1386-1393, 241 Cal.Rptr.
67, 743 P.2d 1323 [construing general remedial language
of the Fair Employment and Housing Act as authorizing
Fair Employment and Housing Commission to provide only
equitable, corrective remedies in light of equitable nature
of specific remedies set forth in the applicable provision];


Peralta Community College Dist. v. Fair Employment &
Housing Com. (1990) 52 Cal.3d 40, 48-57, 276 Cal.Rptr. 114,
801 P.2d 357 [same].)


For the reasons discussed hereafter, we conclude that in
resolving the jury trial issue before us in this case we need not
determine whether the 2007 amendment of section 1278.5(g)


is properly interpreted to authorize the imposition of legal
as well as equitable remedies. As explained, even assuming
that the Legislature intended to permit the imposition of
legal as well as equitable remedies in an appropriate case,
we conclude that section 1278.5(g) still is not reasonably
understood, as a matter of statutory interpretation, to afford a
right to a jury trial in such an action.


We focus initially on the language of the 2007 amendment
to section 1278.5(g)—“or to any remedy deemed warranted
by the court pursuant to this chapter or any other applicable
provision of statutory or common law.” The amendment states
that it is “the court,” and not a jury, that is to determine
whether any of the potential expanded remedies are “deemed
warranted” in a particular case. (§ 1278.5(g).) Under the
statute, the court's determination of what other remedies
are warranted in a particular case necessarily depends upon
the court's evaluation of the efficacy and appropriateness of
potential alternative remedies. Thus, even when the 2007
amendment is viewed in isolation, the language does not
suggest that the Legislature intended that an action under
section 1278.5(g) is to be tried by a jury rather than by the


court. 16


*1000  Further, when the amended version of section
1278.5(g) is read as a whole, it appears even more clearly
that the statute is reasonably interpreted to provide for a
***656  court, rather than a jury, trial. As noted, the new


remedies provided by the 2007 amendment are in addition to
the remedies previously set forth in the subdivision. The trial
court is directed to determine what remedies are warranted
in a particular case by reference to all of the potential
remedial measures authorized by section 1278.5(g), most
of **109  which—as plaintiff acknowledges—are equitable
in nature. In a particular case, a trial court may well
determine, in light of the specific nature of an employer's
misconduct and the practicality of particular remedies given
the existing relationship between employer and employee,
that, assuming legal remedies are available, a combination of
both equitable remedies and monetary damages is warranted.
Under the statutory language, however, the determination of
the appropriate mix of equitable and legal remedies is to
be made by the trial court alone. The language of section
1278.5(g), as amended in 2007, indicates that the Legislature
intended that the cause of action established by that provision
is to be tried and resolved by the court rather than by a jury,
even when a plaintiff seeks damages in such an action.
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Finally, the legislative history of the 2007 amendment
provides additional support for this conclusion with regard to
legislative intent.


The bill that ultimately resulted in the 2007 amendment to
section 1278.5—Assembly Bill No. 632 (2007-2008 Reg.
Sess.) (Assembly Bill No. 632)—was introduced on February
21, 2007. The bill was sponsored by the California Medical
Association and was proposed in order to extend to physicians
and surgeons on the medical staffs of hospitals or other health
care facilities the protections against discrimination and
retaliation that the then-existing provisions of section 1278.5
afforded to employees of health care facilities. (Assem. Com.
on Health, Analysis of Assem. Bill No. 632 (2007-2008 Reg.
Sess.) as introduced Feb. 21, 2007, pp. 4-5.) As initially
introduced, the bill did not include the “any remedy deemed
warranted by the court” language that is at the heart of the
controversy before us, but simply added a sentence extending
the right to file a civil action under section 1278.5(g) to “[a]
physician and surgeon who has been discriminated against
pursuant to this section” as well as to an employee of a health
care facility who has similarly been discriminated against.
(Assem. Bill No. 632 (2007-2008 Reg. Sess.) as introduced


Feb. 21, 2007.) 17


*1001  While the bill was pending in the Legislature,
Assembly Bill No. 632 was amended on a number of
occasions. Prior to the consideration of the bill by the
Senate Judiciary Committee at a hearing in early July
2010, a bill analysis prepared for that committee raised the
question whether the remedies then provided in the bill were
adequate in light of the variety of potential retaliatory acts
against physicians that the California Medical Association
had brought to the Legislature's attention in letters sent to the
Legislature.


***657  Because of the relevance of the bill analysis's
discussion to the issue of legislative intent, we quote the
analysis at some length: “All of the state's whistleblower
statutes apply to employees who disclose information about
their employer's activities or proposed activities that violate
or will violate the law in some manner. Thus, these statutes
provide for various remedies that only employees could be
entitled to, that are ascertainable and easily enforced.


“Current § 1278.5 in fact enumerates various remedies
for an employee who has been discriminated or retaliated
against: reinstatement, reimbursement for lost wages and
work benefits caused by the employer's actions, and legal


costs associated with pursuing the whistleblower's case under
the statute. Because the physician and medical staff are most
likely not employees of a hospital, the remedies available to
them could be entirely different, depending on the retaliatory
action that was taken.


“According to the CMA [California Medical Association],
examples of actions a hospital **110  can take to suppress
physician-whistleblowers or to retaliate against them are:
(1) underwriting the salary and/or practice expenses of
a competing physician; (2) establishing a medical care
foundation and supporting its physicians with hospital funds;
(3) recruiting competing physicians to the community in
the absence of a community deficit for that specialty;
(4) establishing a medical practice administrative service
company for selected physicians and charging below market
rates so that the doctor keeps a higher percentage of the
collections and gains a competitive advantage; (5) buying
the medical building with the physician's office and refusing
to renew the physician's lease; (6) inducing primary care
physicians to refer patients to the hospital outpatient facility
for tests, bypassing the specialist's office-based testing (e.g.,
imaging and cardiac tests); (7) providing special scheduling
priorities for hospital facilities; (8) underwriting certain
physicians and empowering them with control or influence
over the peer review process; (9) *1002  developing
investment partnerships with selected physicians (surgery
center, MRI center) that provide lucrative annual returns on
investment (e.g., 50% return on investment (ROI) annually);
and (10) providing special equipment leasing arrangements
for selected physicians with above market ROI.


“AB 632 [as then worded] however would provide
only the following remedies to a physician who was
discriminated or retaliated against: reinstatement (of
privileges?), reimbursement for lost income resulting from
any change in the terms [or] conditions of his or her privileges
caused by the health facility's acts or acts of any other facility
owned or operated by the entity, and the legal costs of
pursuing the case.


“It would seem that none of these remedies would give
adequate redress to a physician who suffered any of the
retaliatory acts named above.


“SHOULD THERE BE A CATCH-ALL PROVISION FOR
A COURT TO FASHION WHATEVER REMEDY WOULD
FIT THE RETALIATORY ACT?” (Sen. Judiciary Com.,
Analysis of Assem. Bill No. 632 (2007-2008 Reg. Sess.)
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as amended June 6, 2007, pp. 6-7 (2007 Senate Judiciary
Analysis), original capitalization.)


In apparent response to the emphasized question in the
foregoing bill analysis, Assembly Bill No. 632 was amended
on July 17, 2007, to add to the remedies previously set forth in
section 1278.5(g) the following language: “or to any remedy
deemed warranted by the court pursuant to this chapter or any
other applicable provision of statutory or common law.” (Sen.
Amend. to ***658  Assem. Bill No. 632 (2007-2008 Reg.
Sess.) July 17, 2007.) Moreover, this catchall language was
added not only to the portion of subdivision (g) that addresses
the remedies available to a member of medical staff—such as
a physician or surgeon—who has been discriminated against,
but also to the separate portions of subdivision (g) that
list the remedies available to an employee who has been
discriminated against and to a health care worker who has
been discriminated against. Assembly Bill No. 632, as finally
enacted into law, included this amended language.


This legislative history demonstrates that the catchall
provision that was added to section 1278.5(g) in 2007 was
intended, in the words of the bill analysis, to permit “a court to
fashion whatever remedy would fit the retaliatory act.” (2007
Sen. Judiciary Analysis, supra, at p. 7, capitalization omitted.)
This language strongly suggests that the intent was to
authorize the court, rather than a jury, to determine the
appropriate remedy. Not only does the bill analysis refer to
a court rather than to a jury, but the act of fashioning an
appropriate remedy to fit the nature of a wrongful act is the
usual description of the type of discretionary equitable action
that is to be taken by *1003  a court, rather than a jury.


(Accord, DiPirro v. Bondo Corp. (2007) 153 Cal.App.4th
150, 182, 62 Cal.Rptr.3d 722 [“Where, as here, the statute
has delegated the assessment of civil penalties in accordance
with a highly discretionary calculation that takes into account
multiple factors, this is the kind of calculation traditionally
performed by judges rather than a jury....”].) Nothing in the
legislative history indicates that the 2007 amendment was
intended to give a jury authority to determine **111  what
type of remedies are warranted and should be imposed in a
particular case.


Accordingly, for all the foregoing reasons, we conclude that,
even if section 1278.5(g) as amended in 2007 is properly
interpreted to authorize the granting of legal as well as
equitable remedies, the Legislature intended that the action
would be decided by a court rather than a jury when a
defendant seeks to recover damages in such an action. Thus,


as a matter of statutory interpretation, section 1278.5(g) does
not afford a plaintiff the right to a jury trial in such an action.


3. Constitutional right to jury trial?
Plaintiff contends that even if section 1278.5(g) does not,
as a statutory matter, afford a right to jury trial in an
action brought pursuant to the statute, when a plaintiff seeks
damages for retaliatory termination in such an action the
gist of the action is comparable to a common law tort or
breach of contract action and is legal in nature. Plaintiff
asserts that as a consequence the jury trial provision of
the California Constitution guarantees the right to a jury
trial in such an action. Defendants maintain, by contrast,
that no cause of action comparable to a section 1278.5(g)
action existed at common law in 1850. Defendants argue
that in light of both the scope of the remedial provisions
of section 1278.5(g) (including both equitable and, as we
have assumed, legal remedies) and the manner in which the
appropriate mix of remedies is to be fashioned, the gist of
an action under section 1278.5(g) is equitable in nature even
when the plaintiff seeks to recover damages. Accordingly,
defendants contend that there is no right to a jury trial in
such an action under the California Constitution. If section
1278.5(g) provided the only means under California law for
a health care employee whistleblower to obtain relief from
unlawful retaliatory termination, we would be required to
decide whether the gist of a section 1278.5(g) action in which
damages are sought is ***659  legal or equitable in nature
to determine whether the statute improperly deprives the
whistleblower of the constitutional right to a jury trial under
the California Constitution.


[8] For the reasons explained hereafter, however, we
conclude that in resolving the constitutional jury trial issue
we need not decide whether the gist of an action for
retaliatory termination under section 1278.5(g) in which
*1004  damages are sought is legal or equitable in nature,


because an action under section 1278.5(g) is not the only
means under California law by which a plaintiff can obtain a
jury trial on a claim for damages for retaliatory termination.
As noted in our earlier summary of the various provisions of
section 1278.5, subdivision (m) of section 1278.5 provides
that section 1278.5 as a whole—including the cause of action
authorized by section 1278.5(g)—does not “abrogate[ ] or
limit[ ] any other theory of liability or remedy otherwise
available at law” to a person aggrieved by conduct that
violates section 1278.5. (Ante, at p. 996.) Accordingly,
under the terms of section 1278.5 itself, the cause of action
established by section 1278.5(g) is expressly in addition
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to any other remedy a health care whistleblower otherwise
possesses.


One such remedy, of course, is a health care employee's
right to bring a civil action for retaliatory termination under


this court's decision in Tameny, supra, 27 Cal.3d 167,


164 Cal.Rptr. 839, 610 P.2d 1330. In Tameny this court
held that an employee may bring an action in tort when an
employer's discharge of the employee contravenes the dictates


of public policy. ( Id. at pp. 176-177, 164 Cal.Rptr. 839, 610


P.2d 1330.) And in our subsequent decisions in Gantt v.
Sentry Insurance (1992) 1 Cal.4th 1083, 1095, 4 Cal.Rptr.2d


874, 824 P.2d 680 and Stevenson v. Superior Court (1997)
16 Cal.4th 880, 888-890, 66 Cal.Rptr.2d 888, 941 P.2d 1157,
we held that one of the appropriate sources to which a court
may look in determining whether a discharge or termination
violates the state's public policy is a statutory declaration of
public policy adopted by the Legislature.


[9] As we have seen, in section 1278.5 the Legislature has
explicitly provided that it is the public policy of this state
to encourage health care employees to notify government
entities of unsafe patient care and conditions and to prohibit a
health care facility from discriminating or retaliating against
an employee **112  who has presented a grievance or
complaint related to the quality of care, services, or conditions
at the facility either to the facility itself or to a governmental
agency. (§ 1278.5, subds. (a), (b)(1).) Accordingly, in an
employee's suit for retaliatory termination, any conduct of
the health care facility that would support a cause of action
under section 1278.5(g) would also provide a basis for a


tort action under Tameny. (Accord, Khajavi v. Feather
River Anesthesia Medical Group (2000) 84 Cal.App.4th 32,
51-52, 100 Cal.Rptr.2d 627 [physician's wrongful termination


action under Tameny properly based on defendant's alleged
violation of Bus. & Prof. Code § 2056, which prohibits
retaliation against a physician for advocating for medically
appropriate health care].)


[10]  [11] In light of the language of section 1278.5,
subdivision (m), a health care employee whistleblower's
cause of action for retaliatory termination under section
1278.5(g) is clearly in addition to the health care employee
*1005  whistleblower's right (1) to bring a legal action for


damages for retaliatory termination under this court's decision


in Tameny, supra, 27 Cal.3d 167, 164 Cal.Rptr. 839,


610 P.2d 1330, (2) to obtain a jury trial in the Tameny


action, and (3) to have the jury in the Tameny action
determine whether the employee was subjected to unlawful
retaliatory termination ***660  and, if so, the amount of
damages that the plaintiff is entitled to recover for such


conduct. 18  Thus, even if, as plaintiff contends, an employee
who seeks to recover damages for retaliatory termination
has a constitutional right under the California Constitution
to have his or her claim for damages resolved by a jury,
California affirmatively grants that right to an employee


through a Tameny action. In enacting section 1278.5(g)
and providing for a court trial of the section 1278.5(g) action,
the Legislature has not curtailed a health care employee
whistleblower's right to obtain a jury trial when the employee
seeks damages for retaliatory termination; the employee


retains that jury trial right in an action under Tameny.
Instead, section 1278.5(g) simply affords an employee who
alleges that he or she has been the subject of retaliatory
termination the option of bringing a distinct cause of action,


either in addition to or instead of a Tameny action, in which
the plaintiff can obtain the remedies prescribed by section
1278.5(g), including equitable remedies that a jury would not


be able to provide in a Tameny action. 19


*1006  **113  Further, because section 1278.5, subdivision
(m) establishes that section 1278.5 was ***661  intended


to fully preserve a whistleblower's rights under a Tameny
action, in the retaliatory termination context a health care


employee who chooses to bring both a Tameny cause
of action and a cause of action under section 1278.5(g)


retains the right in the Tameny action to have a jury
determine whether he or she is entitled to recover damages
and the amount of damages to be recovered for such unlawful
termination. Consistent with the purpose underlying section
1278.5, subdivision (m), in the section 1278.5(g) cause of
action the court cannot foreclose or undermine the employee's


right to a jury trial in the Tameny cause of action.


As noted above, the trial court in this case stated that it would
consider the evidence presented to the jury concurrently with
the jury, and did not suggest that it would preempt the jury's


determination of damages under the Tameny cause of
action by ruling on the cause of action under section 1278.5(g)


prior to the jury's resolution of the Tameny claim. (See
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ante, at p. 989.) In other contexts, California decisions have
held that when both legal and equitable claims are at issue,
a trial court has discretion to rule first on the equitable
claim; this may obviate a jury trial of the legal claim if
the trial court's ruling is dispositive of an issue crucial to


the legal claim. (See, e.g., Connell v. Bowes (1942) 19


Cal.2d 870, 872, 123 P.2d 456; Jaffe v. Albertson Co.
(1966) 243 Cal.App.2d 592, 609, 53 Cal.Rptr. 25.) Because
section 1278.5, subdivision (m) provides that section 1278.5
is not intended to abrogate or limit a plaintiff's remedy in a


Tameny action, however, we conclude that when a plaintiff
who claims to have been subjected to retaliatory termination


pursues both a cause of action under Tameny and a cause
of action under section 1278.5(g) in the same proceeding,
the court may not deprive the plaintiff of the right to a jury


determination of the Tameny cause of action by ruling first
on the section 1278.5(g) claim. Instead, consistent with the
purpose of section 1278.5, subdivision (m), when a plaintiff


seeks a jury trial in a Tameny cause of action the court must


permit the jury to resolve the Tameny claim and thereafter
give effect to the jury's resolution in its determination of any
remaining issues in the section 1278.5(g) cause of action.


(Accord, Hughes v. Dunlap (1891) 91 Cal. 385, 388-390,


27 P. 642; Hoopes v. Dolan (2008) 168 Cal.App.4th 146,


158-161, 85 Cal.Rptr.3d 337.) 20


*1007  In sum, even if plaintiff is correct in maintaining
that the California Constitution's jury trial provision should
be interpreted to guarantee an employee's right to obtain a
jury trial when the employee seeks damages in an action
for retaliatory termination, section 1278.5, subdivision (m)
preserves plaintiff's right to a jury trial on damages for


retaliatory termination in her Tameny action. Thus, the
Legislature in ***662  providing for a court trial in an action
under section 1278.5(g) has not abrogated or undermined
plaintiff's right to a jury determination of damages. For this
reason, we conclude that the Legislature did not violate the
state constitutional jury trial provision in providing for a court
determination **114  of a retaliatory termination cause of


action under section 1278.5(g), even when a plaintiff seeks


damages in such an action. 21


Finally, to avoid any misunderstanding, we reiterate that we
need not and do not decide in this case whether a statute
providing for a court trial in a whistleblower action would
violate the California Constitution if California law did not
otherwise afford an aggrieved employee who seeks damages
for retaliatory termination the right to a jury trial. Similarly,
we need not and do not decide whether such a statute would
violate the jury trial provision of the California Constitution
if such a statute purported to displace an employee's right to


bring a Tameny action.


IV. Conclusion


For the reasons discussed above, the Court of Appeal decision
is affirmed insofar as it concludes that a trial court ruling
denying a requested jury trial may be challenged prior to trial
by a petition for an extraordinary writ, but is reversed insofar
as it concludes that there is a right to a jury trial in a cause
of action for retaliatory termination under section 1278.5(g)
when a plaintiff *1008  seeks damages in such an action.
The matter is remanded to the Court of Appeal for further
proceedings consistent with these conclusions.


Werdegar, J.


Chin, J.


Corrigan, J.


Liu, J.


Cuéllar, J.


Kruger, J., concurred.
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Footnotes


1 The named defendants are: THC—Orange County, Inc., doing business as Kindred Hospital—Los Angeles;
Kindred Healthcare Operating, Inc.; Kindred Hospitals West, LLC; and Kindred Healthcare, Inc.


2 Unless otherwise indicated, subsequent statutory references are to the Health and Safety Code.


3 Although neither the complaint nor the answer discloses plaintiff's employment position, defendants’ return
to the petition for writ of mandate filed in the Court of Appeal states that plaintiff was employed as a human
resources coordinator. Plaintiff's subsequent filings in the Court of Appeal and this court do not question that
factual statement.


4 Section 166.1 of the Code of Civil Procedure provides in relevant part: “Upon the written request of any party
or his or her counsel, or at the judge's discretion, a judge may indicate in any interlocutory order a belief
that there is a controlling question of law as to which there are substantial grounds for difference of opinion,
appellate resolution of which may materially advance the conclusion of the litigation.”


5 As the quoted passage in Byram indicates, these cases conclude that in this context the potential remedy
by appeal is not an adequate remedy.


6 In Franchise Tax Bd. v. Superior Court (2011) 51 Cal.4th 1006, 1009, 125 Cal.Rptr.3d 158, 252 P.3d 450
(Franchise Tax Bd. ), our court reviewed, by pretrial writ, a trial court order that granted a jury trial. As in


Grafton Partners, supra, 36 Cal.4th 944, 32 Cal.Rptr.3d 5, 116 P.3d 479, and Crouchman, supra, 45
Cal.3d 1167, 248 Cal.Rptr. 626, 755 P.2d 1075, no party in Franchise Tax Bd. questioned the propriety of
pretrial writ relief. Because the trial court order at issue in the present case denied a request for jury, we
have no occasion to address the availability of pretrial writ review when it is claimed that a trial court has
erroneously granted a request for jury trial.


7 Thus, the decisions in Amos v. Superior Court, supra, 196 Cal. 677, 239 P. 317, Donohue v. Superior


Court, supra, 93 Cal. 252, 28 P. 1043, and Powelson v. Lockwood, supra, 82 Cal. 613, 23 P. 143, as well


as Nessbit, are overruled to the extent they are inconsistent with this opinion.


8 To date, the United States Supreme Court has not held that the federal constitutional right to a jury trial
“[i]n suits at common law, where the value in controversy shall exceed twenty dollars,” embodied in the
Seventh Amendment of the United States Constitution, is an element of due process applicable, through the


Fourteenth Amendment, in civil actions in state court. (See, e.g., Curtis v. Loether (1974) 415 U.S. 189,


192, fn. 6, 94 S.Ct. 1005, 39 L.Ed.2d 260; Minneapolis v. St. Louis Railroad Co. v. Bombolis (1916) 241
U.S. 211, 217-223, 36 S.Ct. 595, 60 L.Ed. 961.) The civil jury trial provision of the Seventh Amendment has


been applied only in federal judicial proceedings. (See, e.g., Tull v. United States (1987) 481 U.S. 412,
107 S.Ct. 1831, 95 L.Ed.2d 365.)


9 California's general jury trial statute, section 592 of the Code of Civil Procedure, was enacted in 1872 and
codifies the right to jury trial as it existed at common law. Past California decisions explain that the scope
of the right to jury trial embodied in Code of Civil Procedure section 592 parallels the scope of the right
to jury trial embodied in the California constitutional jury trial provision and, accordingly, that “ ‘section 592
provides no independent basis for a right to a jury.’ ” (Franchise Tax Bd., supra, 51 Cal.4th at p. 1010, fn.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS166.1&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ib376badcface11d98ac8f235252e36df&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c55ece5dd0734ff79fb15bf551eb5fed&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977122205&pubNum=0000226&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025408452&pubNum=0004040&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&fi=co_pp_sp_4040_1009&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1009 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025408452&pubNum=0004040&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2ffdd3b904fa11da83e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c55ece5dd0734ff79fb15bf551eb5fed&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007079186&pubNum=0004645&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2ee3132efaad11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c55ece5dd0734ff79fb15bf551eb5fed&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988087081&pubNum=0000661&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988087081&pubNum=0000661&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025408452&pubNum=0004040&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I315bb8d3faf011d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c55ece5dd0734ff79fb15bf551eb5fed&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925118631&pubNum=0000660&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ife70b52efaee11d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c55ece5dd0734ff79fb15bf551eb5fed&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892003515&pubNum=0000660&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892003515&pubNum=0000660&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9b1c05d1fb0a11d98ac8f235252e36df&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c55ece5dd0734ff79fb15bf551eb5fed&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890003521&pubNum=0000660&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iceaa8633faef11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c55ece5dd0734ff79fb15bf551eb5fed&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1931120025&pubNum=0000220&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1792187c9c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c55ece5dd0734ff79fb15bf551eb5fed&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127128&pubNum=0000780&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&fi=co_pp_sp_780_192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_192 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127128&pubNum=0000780&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&fi=co_pp_sp_780_192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_192 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I85f119799cbe11d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c55ece5dd0734ff79fb15bf551eb5fed&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1916100439&pubNum=0000780&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&fi=co_pp_sp_780_217&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_217 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1916100439&pubNum=0000780&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&fi=co_pp_sp_780_217&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_217 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235316669c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c55ece5dd0734ff79fb15bf551eb5fed&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987052720&pubNum=0000708&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987052720&pubNum=0000708&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS592&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS592&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025408452&pubNum=0004040&originatingDoc=I9984a2301e7611e7815ea6969ee18a03&refType=RP&fi=co_pp_sp_4040_1010&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1010 





Shaw v. Superior Court, 2 Cal.5th 983 (2017)
393 P.3d 98, 216 Cal.Rptr.3d 643, 167 Lab.Cas. P 61,779, 41 IER Cases 1755...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


3, 125 Cal.Rptr.3d 158, 252 P.3d 450; see also, e.g., Corder v. Corder (2007) 41 Cal.4th 644, 656, 61
Cal.Rptr.3d 660, 161 P.3d 172.)


10 Article I, section 16 of the California Constitution reads in full: “Trial by jury is an inviolate right and shall be
secured to all, but in a civil cause three-fourths of the jury may render a verdict. A jury may be waived in a
criminal cause by the consent of both parties expressed in open court by the defendant and the defendant's
counsel. In a civil cause, a jury may be waived by the consent of the parties expressed as prescribed by
statute.


“In civil causes the jury shall consist of 12 persons or a lesser number agreed on by the parties in open court.
In civil causes other than causes within the appellate jurisdiction of the court of appeal the Legislature may
provide that the jury shall consist of eight persons or a lesser number agreed on by the parties in open court.


“In criminal actions in which a felony is charged, the jury shall consist of 12 persons. In criminal actions in
which a misdemeanor is charged, the jury shall consist of 12 persons or a lesser number agreed on by the
parties in open court.”


11 Section 1278.5, subdivision (c) establishes a rebuttable presumption of retaliation if any type of “discriminatory
treatment of a patient” on whose behalf “a grievance or complaint has been submitted” occurs “within 180
days of the filing of the grievance or complaint.”


Section 1278.5, subdivision (d)(1) establishes an analogous rebuttable presumption that “discriminatory
action was taken ... in retaliation against an employee, member of the medical staff, or any other health
care worker of the facility” if the discriminatory action occurs “within 120 days of the filing of a grievance or
complaint by the employee, member of the medical staff, or, ... other health care worker.”


Section 1278.5, subdivision (e) provides, in turn, that the presumptions set forth in subdivisions (c) and (d)
are “presumptions affecting the burden of producing evidence.” (See Evid. Code, § 603.)


12 Section 1278.5, subdivision (b)(3) provides: “A violation of this section shall be subject to a civil penalty of
not more than twenty-five thousand dollars ($25,000). The civil penalty shall be assessed and recovered
through the same administrative process set forth in Chapter 2.4 (commencing with Section 1417) for long-
term health care facilities.”


13 In Fahlen v. Sutter Central Valley Hospitals (2014) 58 Cal.4th 655, 676, 168 Cal.Rptr.3d 165, 318 P.3d 833,
we explained that although “[s]ection 1278.5 does not affirmatively state that these remedies may be pursued
by means of a civil action, ... it necessarily assumes as much when it explains certain procedures that may
apply when ‘the member of the medical staff ... has filed an action pursuant to this section....’ ( [§ 1278.5],
subd. (h), italics added.)”


14 This subdivision of section 1278.5 was designated as subdivision (j) when section 1278.5 was originally
enacted in 1999 (Stats. 1999, ch. 155, § 1, p. 2055), and was moved and redesignated as subdivision (m)
as part of the 2007 amendment of section 1278.5. (Stats. 2007, ch. 683, § 1, p. 5812.)


15 In Dyna-Med, supra, 43 Cal.3d at page 1387, 241 Cal.Rptr. 67, 743 P.2d 1323, the court observed: “Here
the statutorily authorized remedies—hiring, reinstatement, upgrading with or without backpay, restoration to
membership in a respondent labor organization—are exclusively corrective and equitable in kind.” (Accord,


Curtis v. Loether, supra, 415 U.S. at p. 197, 94 S.Ct. 1005 [“In Title VII cases the courts of appeals have
characterized backpay as an integral part of an equitable remedy, a form of restitution.”].)
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16 The trial court relied on this same reasoning, but the Court of Appeal rejected this analysis, asserting that
“[t]he court is to select the appropriate remedy, but if the remedy is legal rather than equitable, the court
should properly instruct the jury on the factual determinations the jury must make in order to award that
remedy.” The Court of Appeal's determination, however, fails to take into account that under the statute the
amount of damages to be awarded will necessarily depend upon the nature of the equitable remedies that
are to be imposed.


17 As introduced, Assembly Bill No. 632 proposed to amend section 1278.5, subdivision (g) to read as follows:
“An employee who has been discriminated against in employment pursuant to this section shall be entitled
to reinstatement, reimbursement for lost wages and work benefits caused by the acts of the employer, and
the legal costs associated with pursuing the case. A physician and surgeon who has been discriminated
against pursuant to this section shall be entitled to reinstatement, reimbursement for lost income resulting
from any change in the terms or conditions of his or her privileges caused by the acts of the facility or its
affiliate, and the legal costs associated with pursuing the case.” (Assem. Bill No. 632 (2007-2008 Reg. Sess,)
as introduced Feb. 21, 2007.) (The proposed amended language is italicized.)


18 At oral argument, defendants’ counsel asserted that when a Tameny action is based on a violation of


the public policy set forth in section 1278.5, the remedies available in the Tameny action are necessarily
limited to the same remedies that are available in the cause of action authorized under section 1278.5(g).


We disagree. The public policies upon which such a Tameny action rests are set forth in section 1278.5,
subdivisions (a) and (b), and those subdivisions do not embody any limitation on remedies that properly would


be carried over into a Tameny action. Any limitation on remedies that may apply in a section 1278.5(g)
action (assuming there is such limitation) would not restrict the remedies that are ordinarily available in a


Tameny action; that is particularly true in light of the language of section 1278.5, subdivision (m), which
states that nothing in section 1278.5 “abrogates or limits any other theory of liability or remedy otherwise
available at law.” We have no occasion in this matter to address the validity of the Court of Appeal decision


relied upon by defendants’ counsel ( Dutra v. Mercy Medical Center Mt. Shasta (2012) 209 Cal.App.4th 750,
754-756, 146 Cal.Rptr.3d 922 [holding that a common law wrongful termination action may not be based upon
the public policy against retaliation for filing a workers’ compensation claim set forth in Lab. Code, § 132a];


but cf. City of Moorpark v. Superior Court (1998) 18 Cal.4th 1143, 1161, 77 Cal.Rptr.2d 445, 959 P.2d
752 [holding that “disability discrimination [in violation of Lab. Code, § 132a] can form the basis of a common
law wrongful discharge claim”] ), because, in any event, the public policies embodied in section 1278.5,
subdivisions (a) and (b), are not in any manner inconsistent with permitting recovery of the full and ordinary


remedies available in a Tameny action, and the statute at issue in Dutra, supra, 209 Cal.App.4th 750,
146 Cal.Rptr.3d 922, did not contain a provision comparable to section 1278.5, subdivision (m).


19 The complaint in this case does not directly explain why plaintiff has chosen to seek relief under both a


Tameny action and an action under section 1278.5(g). To the extent plaintiff seeks only compensatory and
punitive damages or other legal remedies as to which a right to jury trial would apply, the cause of action under


Tameny would be sufficient to afford plaintiff complete relief. The prayer for relief set forth in the section
1278.5(g) cause of action in the complaint includes other items that conceivably could support an award of
some sort of equitable relief—for example, specific performance of some of the unspecified benefits “to which
Plaintiff would have been entitled ... by reason of Plaintiff's employment with Defendants” or some other
type of equitable relief “as the Court deems just and proper”—that could be awarded only by the court in an
equitable action. The prayer in the section 1278.5(g) cause of action also seeks an award of “attorneys’ fees
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pursuant to Health and Safety Code § 1278.5 and civil penalties allowed thereunder.” We have no occasion
in this case to determine whether either of the latter two items is recoverable in a section 1278.5(g) action.


20 In this case, plaintiff seeks recovery for retaliatory termination and thus clearly may maintain an action and


obtain a jury trial under Tameny. Because the issue is not before us, we have no occasion to consider
under what circumstances a plaintiff in a section 1278.5(g) action who alleges discriminatory treatment other


than retaliatory termination has a right to bring a Tameny action or is otherwise entitled to a jury trial.


(Compare Garcia v. Rockwell Internat. Corp. (1986) 187 Cal.App.3d 1556, 1560-1562, 232 Cal.Rptr. 490,


described with apparent approval in Scott v. Pacific Gas & Electric Co. (1995) 11 Cal.4th 454, 465, 46


Cal.Rptr.2d 427, 904 P.2d 834 [upholding Tameny action for discipline short of termination] with Daly


v. Exxon Corp. (1997) 55 Cal.App.4th 39, 45, 63 Cal.Rptr.2d 727 [rejecting Tameny action for failure to


renew employment contract]; Motevalli v. Los Angeles Unified School Dist. (2004) 122 Cal.App.4th 97,


112-113, 18 Cal.Rptr.3d 562 [same]; Touchstone Television Productions v. Superior Court (2012) 208
Cal.App.4th 676, 680-681, 145 Cal.Rptr.3d 766 [same].)


21 We recognize that, as a theoretical matter, if a plaintiff chooses not to file a Tameny action and instead
seeks damages only through an action pursuant to section 1278.5(g), a defendant in the statutory action
conceivably might claim that it was being denied its asserted right to a jury trial on the issue of retaliatory
termination if the section 1278.5(g) cause of action is tried by the court. We need not address that highly


theoretical question in the present case. Here, plaintiff has brought a Tameny action in which defendants
will have a right to a jury trial on the matter and, in any event, defendants have waived any right to a jury trial
in the section 1278.5(g) action by specifically objecting to a jury trial on that claim.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Court of Appeal, First District, Division 3, California.


Elinor SIMMONS, Plaintiff and Appellant,


v.


PRUDENTIAL INSURANCE COMPANY OF


AMERICA, a corporation, Defendant and Respondent.


Civ. 47106.
|


Sept. 23, 1981.
|


Rehearing Denied Oct. 23, 1981.
|


Hearing Denied Nov. 18, 1981.


Synopsis
Widow brought breach of contract action against insurer,
seeking to recover accidental death benefits under a double
indemnity life insurance policy on the life of her deceased
husband. The Superior Court, Santa Clara County, Stanley
R. Evans, J., entered judgment for defendant, and plaintiff
appealed. The Court of Appeal, Barry-Deal, J., held that
where defendant failed to deposit jury fees 14 days before
trial, which operated as a waiver of defendant's demand for
a jury, and where the court clerk failed to send plaintiff
the ten days' notice required by statute when a party
originally demanding a jury subsequently waives such right,
the judgment entered in favor of defendant following a court
trial had to be reversed for lack of compliance with the
statutory requirements; furthermore, reversal of the judgment
was dictated on the ground that the court abused its discretion
in denying plaintiff a jury trial when she had deposited
the jury fees and was ready to proceed, defendant had
expressed no disadvantage, and the court did not articulate
any inconvenience to it or find that plaintiff was “trifling with
justice.”


Judgment reversed.


Procedural Posture(s): On Appeal.


West Headnotes (6)


[1] Jury Form and Sufficiency of Waiver


A negative response in an at-issue memorandum
to the question of whether a jury trial was
demanded constitutes an express waiver of the
right to jury trial under statute providing that
a jury trial may be waived by “written consent
filed with the clerk or judge.” West's Ann.Code
Civ.Proc. § 631, subd. 2.


4 Cases that cite this headnote


[2] Jury Form and Sufficiency of Waiver


A negative response to question whether a jury
trial was demanded in the trial-setting conference
statement constitutes an express waiver of the
right to jury trial under statute providing that
a jury trial may be waived by “written consent
filed with the clerk or judge.” West's Ann.Code
Civ.Proc. § 631, subd. 2.


2 Cases that cite this headnote


[3] Jury Operation and Effect of Waiver


Plaintiff's waivers of jury trial in the at-issue
memorandum and in the trial-setting conference
statement were not irrevocable. West's Ann.Code
Civ.Proc. § 631.


[4] Jury Payment or Deposit of Jury Fees


Where defendant failed to deposit jury fees 14
days before trial, which operated as a waiver of
jury demand, and where court clerk failed to send
plaintiff the ten days' notice required by statute
when the party originally demanding a jury
subsequently waives such right, the judgment
entered in favor of defendant following a court
trial had to be reversed for lack of compliance
with statutory mandate pertaining to jury trial
demand; furthermore, reversal was dictated
on ground that court abused its discretion in
denying plaintiff a jury trial when she had
deposited the jury fees, defendant had expressed
no disadvantage, and court did not articulate
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any inconvenience to it or find that plaintiff
was “trifling with justice.” West's Ann.Code
Civ.Proc. § 631, subds. 4, 5.


6 Cases that cite this headnote


[5] Jury Operation and Effect of Waiver


If party demanding a jury subsequently waives
the right, clerk must give ten days' notice of the
waiver to all adverse parties, and payment of fees
by an adverse party does not relieve the clerk
of this obligation. West's Ann.Code Civ.Proc. §
631, subd. 4.


1 Cases that cite this headnote


[6] Jury Operation and Effect of Waiver


Denial of a jury trial after waiver where no
prejudice is shown to the other party or to the
court is prejudicial.


5 Cases that cite this headnote


Attorneys and Law Firms


*834  **38  Melvyn D. Silver, San Jose, for plaintiff and
appellant.


Richard J. Kilmartin, Knight, Boland & Riordan, San
Francisco, Alfred B. Britton, Jr., Campbell, Warburton,
Britton, Fitzsimmons & Smith, San Jose, for defendant and
respondent.


Opinion


*835  BARRY-DEAL, Associate Justice.


Plaintiff-appellant, Elinor Simmons, appeals from an adverse
judgment following a court trial in her action for breach of
contract in which she sought accidental death benefits of
$54,900 under a double-indemnity life insurance policy on
the life of her deceased husband, Dale M. Simmons, who died
on January 9, 1975.


Appellant assigns various errors to the court's findings of fact
on the cause of Mr. Simmons' death and asserts that the trial
court abused its discretion in denying her the right to trial by


a jury. Since the jury trial issue is dispositive of the case, we
do not reach the merits of the other issues.


**39  PROCEDURAL BACKGROUND


On April 5, 1978, appellant filed an at-issue memorandum
in which she stated that she was not requesting a jury trial.
A few days later, respondent filed its at-issue memorandum
requesting a jury trial. In her trial setting conference statement
dated August 16, 1978, appellant again waived a jury by
answering “No” to the question, “Is a jury demanded and by
whom?” The trial setting conference order dated August 21,
1978, recited that a jury had been demanded by respondent.


On October 23, 1978, the day set for trial, respondent filed
its written waiver of trial by jury. In the department assigned
for trial, appellant's counsel requested a jury and argued that
there were no grounds for denial of such relief. He pointed
out that the matter had been calendared as a jury trial, that
he had deposited jury fees two weeks previously, and that
respondent would not be prejudiced. He explained that a
young associate had been directed to request a jury at the
trial setting conference but had failed to do so in reliance on
respondent's request and that he had omitted filing a motion
for relief from waiver because of a prior order against motions
20 days before trial.


Respondent, citing March v. Pettis (1977) 66 Cal.App.3d 473,
936 Cal.Rptr. 3,936 Cal.Rptr. 3, argued that “a change of
mind” was not a sufficient ground for relieving appellant of


her two previous jury waivers. The court agreed 1  and denied
appellant's request for a jury. Neither the *836  court nor
respondent's counsel voiced any inconvenience or prejudice
that might flow from granting appellant's request for a jury.
Appellant properly noted an exception to the court's denial
(Code Civ.Proc., s 646), and the subsequent five-day court
trial resulted in a judgment for respondent.


DISCUSSION


“Trial by jury is an inviolate right and shall be secured to all
In a civil cause a jury may be waived by the consent of the
parties expressed as prescribed by statute.” (Cal. Const., art.
I, s 16.) The methods by which a party may waive a trial by


jury are set out in Code of Civil Procedure, section 631. 2  We
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are concerned here with the application of subdivisions 2 and
4 of that section.


[1]  [2]  Subdivision 2 provides that a jury trial may be
waived by “written consent filed with the clerk or judge.” A
negative response in an at-issue memorandum to the question
of whether a jury trial was demanded constitutes “an express


waiver of the right” under this subdivision. ( Bishop v.
Anderson (1980) 101 Cal.App.3d 821, 823, 161 Cal.Rptr.
884, quoting March v. Pettis, supra, 66 Cal.App.3d at p. 477,
136 Cal.Rptr. 3.) Similarly, a negative response to whether a
jury trial is demanded in the trial setting conference statement
constitutes an express waiver of the right to a jury trial under
the statute. Thus, appellant expressly waived her right to a
jury not once, but twice in the at-issue memorandum and in
the trial setting conference statement.


[3]  Nevertheless, appellant's waivers were not irrevocable.


(See Taylor v. Union Pac. R. R. Corp. (1976) 16 Cal.3d


893, 897, 130 Cal.Rptr. 23; Byram v. Superior Court
(1977) 74 Cal.App.3d 648, 650, 141 Cal.Rptr. 604.) The
statutory pattern of section 631 **40  “contemplates an
alternating process of waiver in which the onus of demand for
jury and deposit of jury fees may briefly oscillate back and
forth between *837  the parties until final waiver by the last
party permitted to assert the right, subject always to trial court


discretion to relieve from waiver for just cause.” ( Taylor
v. Union Pac. R. R. Corp., supra, 16 Cal.3d at p. 898, 130
Cal.Rptr. 23.)


Subdivision 4 of section 631 allows for reinstatement of
the right to a jury and is designed as a safeguard against a
party's inadvertent waiver in reliance on an opposing party's
demand. It states in pertinent part: “ provided further, that
in any superior court action if a jury is demanded by either
party in the memorandum to set cause for trial and such party
thereafter by announcement or by operation of law waives
a trial by jury, then in said event any and all adverse party
or parties shall be given 10 days' written notice by the clerk
of the court of such waiver, whereupon, notwithstanding any
rule of the court to the contrary, such adverse party or parties
shall have not exceeding five days immediately following the
receipt of such notice of such waiver, within which to file and
serve a demand for a trial by jury and deposit advance jury
fees for the first day's trial whenever such deposit is required
by rule of court, and if it is impossible for the clerk of the
court to give such 10 days' notice by reason of the trial date,
or if for any cause said notice is not given, the trial of said


action shall be continued by the court for a sufficient length
of time to enable the giving of such notice by the clerk of the
court to such adverse party.”


[4]  We can infer from the skimpy record in the case before
us that respondent failed to deposit jury fees 14 days before
trial, which operated as a waiver under subdivision 5 of
section 631. We can also infer that the court clerk failed
to send to appellant (the adverse party) the 10-days' notice
required by subdivision 4 when a party originally demanding
a jury subsequently waives the right “by announcement or by
operation of law.” If appellant had been given the required
notice, she would then have had the statutory right within
five days after receipt “to file and serve a demand for
a trial by jury and deposit advance jury fees.” The court
clerk understandably missed the signals. Although respondent
“indicated” to appellant about two weeks before trial that it
might be waiving a jury, it made no such “announcement”
to the court until the morning of trial. Appellant, informally
notified of the possible waiver and not waiting for the clerk's
notice of the waiver by operation of law, deposited the
jury fees with no accompanying demand for jury. The clerk
either did not note the source of the fees or incorrectly
concluded that the notice was not required when fees were
paid irrespective of the paying party.


[5]  *838  Subdivision 4 of section 631 is clear. If the party
demanding a jury subsequently waives the right, the clerk
must give 10 days' notice of the waiver to all adverse parties.
Payment of fees by an adverse party does not relieve the clerk
of this obligation.


The judgment must be reversed for lack of compliance with
the statutory mandate under the reasoning of Heim v. Houston
(1976) 60 Cal.App.3d 770, 131 Cal.Rptr. 755, which we find
persuasive and applicable to the case at bench. In Heim, the
court held that “(s)ince the 10-days' notice was not given
by the clerk, subdivision 4 required the court to continue
the trial for a sufficient time for the notice to be given and
to afford (appellant) 5 days in which to demand a jury and
deposit advance jury fees. The court's summary denial of
(appellant's) request for a jury trial, where the requirements
of the subdivision had not been met, constituted an erroneous
denial of (appellant's) right to a jury trial and a miscarriage
of justice requiring reversal of the judgment. (Citation.)
(Appellant's) participation in the trial after her request for a
jury had been denied does not preclude her from asserting
error in the ruling on appeal. (Citation.)” (Id. at p. 774, 131
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Cal.Rptr. 755; see also Leslie v. Roe (1975) 52 Cal.App.3d
686, 688, 125 Cal.Rptr. 157.)


**41  Reversal of the judgment is also dictated under cases
which focus on the trial court's exercise of discretion rather
than on the statutory requirements.


On the morning of trial, appellant's counsel failed to assert,
or even to mention, the right to a five-day continuance under
subdivision 4. Instead, appellant's counsel acknowledged that
relief from the previous waivers was within the discretion of
the trial court and made the arguments previously mentioned.
The court, without consideration of the statutory scheme
for reinstatement of the right to a jury, “exercised its
discretion” and denied appellant's request for a jury. On
appeal, appellant's counsel argues only that the trial court
abused its discretion. We agree that it did.


[6]  The facts of this case fall squarely within the holding


of Bishop v. Anderson, supra, 101 Cal.App.3d 821, 161
Cal.Rptr. 884. Neither the court nor respondent articulated
any prejudice or inconvenience to the parties or to the court
in granting appellant relief from her prior waivers. Jury fees
had previously been paid, and the record does not reflect that
the matter had been transferred to a nonjury calendar or that
a jury had been dismissed. “The denial of a jury trial after
waiver where no prejudice is *839  shown to the other party


or to the court is prejudicial.” ( Id., at p. 825, 161 Cal.Rptr.


884; Byram v. Superior Court, supra, 74 Cal.App.3d at p.
654, 141 Cal.Rptr. 604.)


Respondent relies on March v. Pettis, supra, 66 Cal.App.3d
473, 136 Cal.Rptr. 3, for the proposition that a “change of


mind” is insufficient reason for relief from waiver of a jury.
The court, in March v. Pettis, pointed out that “a court is
entitled to consider many factors, including the possibility
of delay in rescheduling the trial for a jury, lack of funds,
timeliness of request and prejudice to all litigants.” (Id., at p.
480, 136 Cal.Rptr. 3.) Acknowledging that the constitutional
guarantee dictated that any doubts should be resolved in favor
of granting a jury trial, the court nevertheless held that “relief
will be denied where the only reason for the demand appears
to be the party's change of mind or where a demand for a
jury is being used as a ‘pretext to obtain continuances and
thus trifle with justice.’ ” (Ibid.) The court went on to say that
a court “does not abuse its discretion where any reasonable
factors supporting denial can be found,” and then found that
denial of a jury was not an abuse of discretion because of
the disadvantage to three defendants who neither desired nor
requested a jury. (Ibid.)


In the case before us, appellant had deposited the jury
fees and was ready to proceed, the respondent expressed
no disadvantage, and the court did not articulate any
inconvenience to it or find that appellant was “trifling with
justice.” The trial court abused its discretion in denying
appellant a jury trial.


The judgment is reversed.


SCOTT, Acting P. J., and FEINBERG, J., concur.


All Citations


123 Cal.App.3d 833, 177 Cal.Rptr. 37


Footnotes


1 From its questions, the court's skepticism about appellant's good faith reliance on respondent's jury request
is apparent. Appellant, not relying on respondent's prior request, initially waived a jury. The representation
by appellant's counsel that a young associate had mistakenly failed to request a jury at the trial setting
conference is belied by the trial setting conference statement. Having been typed, it was obviously prepared
before the conference and indicated a jury waiver. Counsel's excuse for failure to file a motion to correct the
jury-waiver “error” was also suspect. He pointed to an order against any motions 20 days before trial, but
failed to note that the order of August 21, 1978, merely provided that “no discovery motions will be heard
later than 20 days prior to trial.” The trial court, however, did not articulate any of its concerns as a reason
for denying appellant's request for a jury.
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KeyCite Yellow Flag - Negative Treatment
 Disagreed With by Ford Motor Company v. Trejo, Nev., September 27,


2017


8 Cal.4th 548
Supreme Court of California.


Terri F. SOULE, Plaintiff and Respondent,


v.


GENERAL MOTORS CORPORATION,


Defendant and Appellant.


No. S033144.
|


Oct. 27, 1994.


Synopsis
Driver who was involved in collision brought products
liability action against manufacturer of her vehicle, claiming
that defects in vehicle allowed its left front wheel to break
free, collapse rearward, and smash floorboard into her feet.
The Orange County Superior Court, No. 43–45–87, James
J. Alfano, J., entered judgment for driver, and the Court of
Appeal affirmed. Upon granting review, the Supreme Court,
Baxter, J., held that: (1) although jury instruction regarding
ordinary consumer expectations should not have been given
under circumstances of case, error in doing so was harmless;
(2) manufacturer was entitled to causation instruction; but (3)
failure to give such instruction was not reversible per se and
in fact did not result in prejudice to manufacturer.


Affirmed.


Mosk, Acting Chief Justice, concurred and filed opinion.


Arabian, J., concurred in part, dissented in part, and filed
opinion.


Procedural Posture(s): On Appeal.


West Headnotes (25)


[1] Products Liability Foreseeable or
intended use


Manufacturer, distributor, or retailer is liable in
tort if defect in manufacture or design of its


product causes injury while product is being used
in reasonably foreseeable way.


61 Cases that cite this headnote


[2] Products Liability Manufacturing defect


Products Liability Design


Products Liability Crashworthiness in
general


Whatever cause of accident, vehicle's producer
is liable for specific collision injuries that would
not have occurred but for manufacturing or
design defect in vehicle.


8 Cases that cite this headnote


[3] Evidence Products liability in general


Products Liability Design defect


Under “consumer expectations test,” if facts
permit conclusion that ordinary knowledge as
to product's characteristics permit inference that
product did not perform as safely as it should,
and if failure resulted from product's design,
finding of defect is warranted without any further
proof, and manufacturer may not defend claim
that design failed to perform as safely as ordinary
consumers would expect by presenting expert
evidence of design's relative risks and benefits.


82 Cases that cite this headnote


[4] Products Liability Risk-utility test


Products Liability Consumer expectations


Injured person is not foreclosed from proving
defect in product's design simply because he
cannot show that reasonable minimum safety
expectations of its ordinary consumers were
violated, and product is still defective if it
is shown that its design embodies excessive
preventable danger, i.e., unless benefits of design
outweigh risks of danger inherent in such design.


48 Cases that cite this headnote


[5] Products Liability Consumer expectations


Where injured person seeks to show that
product is defective because its design embodies
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excessive preventable danger, jury must consider
manufacturer's evidence of competing design
considerations, and issue of design defect cannot
fairly be resolved by standardless reference to
expectations of ordinary consumer.


15 Cases that cite this headnote


[6] Evidence Products liability in general


Where injured person seeks to rely on “consumer
expectations test,” which is reserved for cases
in which everyday experience of product's
users permits conclusion that product's design
violated minimum safety assumptions and is
thus defective regardless of expert opinion about
merits of design, minimum safety of product is
within common knowledge of lay jurors, and
expert witnesses may not be used to demonstrate
what ordinary consumer would or should expect.


116 Cases that cite this headnote


[7] Products Liability Risk-utility test


Products Liability Consumer expectations


Unless facts of case actually permit inference
that product's performance did not meet
minimum safety expectations of its ordinary
users, jury must engage in balancing of risks of
danger inherent in design and benefits of design.


14 Cases that cite this headnote


[8] Products Liability Design defect


Instructions based on ordinary consumer
expectations are not appropriate where, as a
matter of law, evidence would not support
jury verdict under such design-defect theory;
whenever such is the case, jury must be
instructed solely on risk-benefit theory.


14 Cases that cite this headnote


[9] Products Liability Consumer expectations


Fact that design-defect case involves
“crashworthiness,” complex product, or
technical questions of causation does not render
consumer expectations test inapplicable as a


matter of law; rather, crucial question in each
case in determining whether test is applicable
is whether circumstances of product's failure
permit inference that product's design performed
below legitimate, commonly accepted minimum
safety assumptions of its ordinary consumers.


58 Cases that cite this headnote


[10] Products Liability Automobiles


Products Liability Design defect


In products liability action arising out of vehicle
accident, in which plaintiff alleged that defects in
her vehicle allowed its left front wheel to break
free, collapse rearward, and smash floorboard
into her feet, jury should not have been instructed
under “consumer expectations test,” and instead
should have been instructed regarding risk-
benefit theory of design defect; plaintiff's theory
was one of technical and mechanical detail, and
ordinary consumer could not reasonably expect
that vehicle's frame, suspension, or interior
would be designed to remain intact in any and
all accidents, and ordinary experience would
not inform such consumer how safely vehicle's
design should perform under circumstances such
as those present in instant accident.


63 Cases that cite this headnote


[11] Appeal and Error Negligence and torts in
general


Error by trial court in products liability action
against vehicle manufacturer in instructing jury
on consumer expectations test was harmless,
even though no instructions specifically
remedied such error and even though plaintiff's
counsel reminded jury that instructions allowed
it to find design defect under either consumer
expectations or risk-benefit tests; consumer
expectations theory was never emphasized at any
point, and case was tried under assumption that
alleged design defect was matter of technical
debate.


49 Cases that cite this headnote


[12] Products Liability Risk-utility test
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Products Liability Design defect


Under risk-benefit test applicable to design-
defect claims, manufacturer has burden of
proving that utility of challenged design
outweighs its dangers.


13 Cases that cite this headnote


[13] Products Liability Crashworthiness in
general


Products Liability Design defect


In products liability action against vehicle
manufacturer under design-defect theory,
manufacturer was entitled to jury instruction
that any design defect was not substantial
or contributing cause of plaintiff's enhanced
injuries if such injuries would have occurred
even with nondefective design, and general
causation instruction that plaintiff could not
recover for design defect unless it was substantial
factor in producing plaintiff's enhanced injuries
was not sufficient.


23 Cases that cite this headnote


[14] Trial Duty to submit all the issues


Trial Issues or theories of case


Party is entitled upon request to correct,
nonargumentative instructions on every theory
of case advanced by him which is supported by
substantial evidence.


237 Cases that cite this headnote


[15] Trial Abstract instructions in general


Trial court may not force litigant to rely on
abstract generalities, but must instruct in specific
terms that relate party's theory to particular case.


62 Cases that cite this headnote


[16] Products Liability Proximate Cause


Manufacturer is liable only when defect in its
product was “legal cause” of injury, i.e., when
defect was substantial factor in producing injury.


47 Cases that cite this headnote


[17] Torts Proximate cause


Tort is “legal cause” of injury only when it is
substantial factor in producing injury.


38 Cases that cite this headnote


[18] Products Liability Crashworthiness in
general


If external force of vehicle accident was so
severe that it would have caused identical
injuries notwithstanding abstract defect in
vehicle's collision safety, defect cannot be
considered substantial factor in bringing them
about and thus cannot be considered “legal
cause” of injuries.


5 Cases that cite this headnote


[19] Appeal and Error Automobiles and
highways


Trial court's error in products liability action in
failing to give vehicle manufacturer's proffered
causation instruction could not be deemed
prejudicial as a matter of law and reversible
per se, and manufacturer had to establish actual
prejudice.


11 Cases that cite this headnote


[20] Appeal and Error Instructions


Appeal and Error Relation between error
and final outcome or result in general


There is no rule of automatic reversal or inherent
prejudice applicable to any category of civil
instructional error, whether of commission or
omission, and judgment may not be reversed
for instructional error in civil case unless, after
examination of entire cause, including evidence,
court is of opinion that error complained of
resulted in miscarriage of justice; overruling


Self v. General Motors Corp., 42 Cal.App.3d


1, 116 Cal.Rptr. 575; Hasson v. Ford Motor
Co., 19 Cal.3d 530, 138 Cal.Rptr. 705, 564


P.2d 857; Phillips v. G.L. Truman Excavation
Co., 55 Cal.2d 801, 13 Cal.Rptr. 401, 362
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Soule v. General Motors Corp., 8 Cal.4th 548 (1994)
882 P.2d 298, 34 Cal.Rptr.2d 607, Prod.Liab.Rep. (CCH) P 14,046
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P.2d 33; Bernal v. Richard Wolf Medical
Instruments Corp., 221 Cal.App.3d 1326, 272


Cal.Rptr. 41; Paverud v. Niagara Machine &
Tool Works, 189 Cal.App.3d 858, 234 Cal.Rptr.


585; White v. Uniroyal, Inc., 155 Cal.App.3d


l, 202 Cal.Rptr. 141; Borenkraut v. Whitten,
56 Cal.2d 538, 15 Cal.Rptr. 635, 364 P.2d 467;


Williams v. Carl Karcher Enterprises, Inc.,


182 Cal.App.3d 479, 227 Cal.Rptr. 465; Ng
v. Hudson, 75 Cal.App.3d 250, 142 Cal.Rptr.


69; Lopez v. Ormonde, 238 Cal.App.2d


176, 65 Cal.Rptr. 513; Edelman v. Zeigler,
233 Cal.App.2d 871, 44 Cal.Rptr. 114. West's
Ann.Cal. Const. Art. 6, § 13.


120 Cases that cite this headnote


[21] Appeal and Error Instructions


Judgment may not be reversed on appeal, even
for error involving misdirection of jury, unless,
after examination of entire cause, including
evidence, it appears that error caused miscarriage
of justice. West's Ann.Cal. Const. Art. 6, § 13.


205 Cases that cite this headnote


[22] Appeal and Error Relation Between Error
and Final Outcome or Result


When error is one of state law only, it
generally does not warrant reversal unless there
is reasonable probability that, in absence of error,
result more favorable to appealing party would
have been reached.


165 Cases that cite this headnote


[23] Appeal and Error Instructions


Assessment of whether it seems probable that
jury's verdict may have been based on erroneous
instruction such that prejudice will be found
requires evaluation of several factors, including
evidence, counsel's arguments, effect of other
instructions, and any indication by jury itself that
it was misled.


304 Cases that cite this headnote


[24] Appeal and Error Relation between error
and final outcome or result in general


When deciding whether error of instructional
omission was prejudicial, court must evaluate:
(1) state of evidence; (2) effect of other
instructions; (3) effect of counsel's arguments;
and (4) any indications by jury itself that it was
misled.


192 Cases that cite this headnote


[25] Appeal and Error Automobiles and
highways


Error by trial court in products liability action in
failing to give vehicle manufacturer's proffered
causation instruction was harmless, absent any
showing of actual prejudice to manufacturer;
jury was instructed that plaintiff could not
recover for design defect unless defect was
substantial factor in producing her enhanced
injuries and manufacturer was able to present
voluminous expert evidence to support its theory
that, even if vehicle was defective, independent
cause was sole substantial cause of plaintiff's
injuries.


88 Cases that cite this headnote
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Leonard Esquina, Greene, Broillet, Taylor & Wheeler,
Christine Spagnoli, Esner, Marylander, Zakheim & Higa,
Stuart B. Esner and Grant Marylander as amici curiae on
behalf of plaintiff and respondent.


Opinion


*556  BAXTER, Justice.


Plaintiff's ankles were badly injured when her General Motors
(GM) car collided with another vehicle. She sued GM,
asserting that defects in her automobile allowed its left
front wheel to break free, collapse rearward, and smash the
floorboard into her feet. GM denied any defect and claimed
that the force of the collision itself was the sole cause of
the injuries. Expert witnesses debated the issues at length.
Plaintiff prevailed at trial, and the Court of Appeal affirmed
the judgment.


We granted review to resolve three questions. First, may
a product's design be found defective on grounds that the
product's performance fell below the safety expectations of


the ordinary consumer (see Barker v. Lull Engineering Co.
(1978) 20 Cal.3d 413, 426–432, 143 Cal.Rptr. 225, 573 P.2d
443) if the question of how safely the product should have
performed cannot be answered by the common experience of
its users? Second, in an action for enhanced collision injuries
caused by an uncrashworthy vehicle, where a correct general
instruction on legal cause is given, is it error to refuse a
defense instruction that any defect cannot be a legal cause of
injury if the accident would have produced the same injury
even without the defect? Third, if the refusal is error, is it


reversible per se? (See, e.g., Self v. General Motors Corp.
(1974) 42 Cal.App.3d 1, 10–11, 116 Cal.Rptr. 575.)


We reach the following conclusions: The trial court erred
by giving an “ordinary consumer expectations” instruction
in this complex case. Moreover, the court should have
granted GM's request for a special instruction explaining its
correct theory of legal cause. However, neither error warrants
reversal unless it caused actual prejudice, and both errors were
harmless on this record. We will therefore affirm the Court of
Appeal's judgment.


FACTS


On the early afternoon of January 16, 1984, plaintiff was
driving her 1982 Camaro in the southbound center lane of


Bolsa Chica Road, an arterial street in Westminster. There
was a slight drizzle, the roadway was damp, and apparently
plaintiff was not wearing her seat belt. A 1972 Datsun,
approaching northbound, suddenly skidded into the path of
plaintiff's car. The Datsun's left rear quarter struck plaintiff's
Camaro in an area near the left *557  front wheel. Estimates
of the vehicles' combined closing speeds on impact vary from


30 to 70 miles per hour. 1


The collision bent the Camaro's frame adjacent to the wheel
and tore loose the bracket that attached the wheel assembly
(specifically, the lower control arm) to the frame. As a
result, the wheel collapsed rearward and inward. The wheel
hit the underside of the “toe pan”—the slanted floorboard
area beneath the pedals—causing the toe pan to crumple, or
“deform,” upward into the passenger compartment.


Plaintiff received a fractured rib and relatively minor scalp
and knee injuries. Her most severe injuries were fractures
of both ankles, and the more serious of these was the
compound compression fracture of her left ankle. This injury
never healed properly. In order to relieve plaintiff's pain,
an orthopedic surgeon fused the joint. As a permanent
result, plaintiff cannot flex her left ankle. She walks with
considerable difficulty, and her condition is expected to
deteriorate.


After the accident, the Camaro was acquired by a salvage
dealer, Noah Hipolito. Soon thereafter, plaintiff's son, Jeffrey
Bishop, and her original attorney, Richard Hawkins. ***611
**302  each inspected and photographed the car and its


damaged floorboard area. The failed bracket assembly was
retrieved. However, Hipolito later discarded the damaged toe
pan, repaired the Camaro, and resold it. Thus, except for
the bracket assembly, no part of the vehicle was retained as
evidence.


Plaintiff sued GM for her ankle injuries, asserting a theory
of strict tort liability for a defective product. She claimed the
severe trauma to her ankles was not a natural consequence of
the accident, but occurred when the collapse of the Camaro's
wheel caused the toe pan to crush violently upward against her
feet. Plaintiff attributed the wheel collapse to a manufacturing
defect, the substandard quality of the weld attaching the lower
control arm bracket to the frame. She also claimed that the
placement of the bracket, and the configuration of the frame,
were defective designs because they did not limit the wheel's
rearward travel in the event the bracket should fail.
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The available physical and circumstantial evidence left room
for debate about the exact angle and force of the impact
and the extent to which the toe pan had actually deformed.
The issues of defect and causation were addressed through
numerous experts produced by both sides in such areas
as *558  biomechanics, metallurgy, orthopedics, design
engineering, and crash-test simulation.


Plaintiff submitted the results of crash tests, and also asserted
the similarity of another real-world collision involving a 1987
Camaro driven by Dana Carr. According to plaintiff's experts,
these examples indicated that Camaro accidents of similar
direction and force do not generally produce wheel bracket
assembly failure, extensive toe pan deformation, or severe
ankle injuries such as those plaintiff had experienced. These
experts opined that without the deformation of the toe pan in
plaintiff's car, her accident could not have produced enough
force to fracture her ankles.


A metallurgist testifying on plaintiff's behalf examined the
failed bracket from her car. He concluded that its weld
was particularly weak because of excess “porosity” caused
by improper welding techniques. Plaintiff's experts also
emphasized the alternative frame and bracket design used by
the Ford Mustang of comparable model years. They asserted
that the Mustang's design, unlike the Camaro's, provided
protection against unlimited rearward travel of the wheel
should a bracket assembly give way.


GM's metallurgist disputed the claims of excessive weakness
or porosity in the bracket weld. Expert witnesses for GM also
countered the assertions of defective design. GM asserted that
the Camaro's bracket was overdesigned to withstand forces
in excess of all expected uses. According to expert testimony
adduced by GM, the Mustang's alternative frame and bracket
configuration did not fit the Camaro's overall design goals
and was not distinctly safer for all collision stresses to which
the vehicle might be subjected. Indeed, one witness noted, at
least one more recent Ford product had adopted the Camaro's
design.


A second major thrust of GM's defense was that the force
of the collision, rather than any product defect, was the
sole cause of plaintiff's ankle injuries. Using the results of
accident reconstruction, computer simulations, and actual
crash tests, GM sought to prove that the probable collision
force concentrated on the left front wheel of plaintiff's Camaro
exceeded the “yield strength” of any feasible weld or design.


By similar means, GM also sought to show that plaintiff's
ankle injuries were not caused by the upward movement of
the toe pan, but by the inertial forward and downward motion
of plaintiff's unrestrained body and legs against the toe pan
at the instant of impact. From plaintiff's other injuries, and
from photographs showing the general pattern of damage to
the Camaro's interior, GM's experts inferred that plaintiff was
not wearing her seat belt and had locked or braced her legs in
reaction to the imminent collision.


*559  Hence, they concluded, her rigid ankles had absorbed
the full force of her inertial forward movement, which
was sufficient to cause the fractures. Based on their test
results, GM's witnesses opined that plaintiff's ankles had
probably moved forward, struck the toe pan, and broken
before significant deformation of the toe pan occurred.


***612  **303  The court instructed the jury that a
manufacturer is liable for “enhanced” injuries caused by
a manufacturing or design defect in its product while
the product is being used in a foreseeable way. Over
GM's objection, the court gave the standard design defect
instruction without modification. (See BAJI No. 9.00.5
(7th ed. 1986).) This instruction advised that a product is
defective in design “if it fails to perform as safely as an
ordinary consumer would expect when used in an intended or
reasonably foreseeable manner or if there is a risk of danger
inherent in the design which outweighs the benefit of the
design.” (Italics added.)


The jury was also told that in order to establish liability for
a design defect under the “ordinary consumer expectations”
standard, plaintiff must show (1) the manufacturer's product
failed to perform as safely as an ordinary consumer would
expect, (2) the defect existed when the product left the
manufacturer's possession, (3) the defect was a “legal cause”
of plaintiff's “enhanced injury,” and (4) the product was used
in a reasonably foreseeable manner.


With respect to all theories of liability, the instructions
indicated that “[a] legal cause of injury is a cause which is
a substantial factor in bringing about the injury.” (See BAJI
No. 3.76 (7th ed. 1986).) However, the trial court refused the
following instruction proffered by GM: “If you find that the
subject Camaro ... was improperly designed, but you also find
that [plaintiff] would have received enhanced injuries even if
the design had been proper, then you must find that the design
was not a substantial factor in bringing about her injuries and
therefore was not a contributing cause thereto.”
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In a series of special findings, the jury determined that the
Camaro contained a defect (of unspecified nature) which
was a “legal cause” of plaintiff's “enhanced injury.” The
jury further concluded that although plaintiff was guilty of
comparative fault, her conduct was not a legal cause of
her enhanced injuries. Plaintiff received an award of $1.65
million.


GM appealed. Among other things, it argued that the trial
court erred by instructing on ordinary consumer expectations
in a complex design-defect case, and by failing to give GM's
special instruction on causation.


*560  Following one line of authority, the Court of Appeal
concluded that a jury may rely on expert assistance to
determine what level of safe performance an ordinary
consumer would expect under particular circumstances.
Hence, the Court of Appeal ruled, there was no error in use of
the ordinary consumer expectations standard for design defect
in this case.


The Court of Appeal agreed with GM that its specific
instruction on causation should not have been refused.
However, the court rejected precedent suggesting that an
error of this kind is reversible per se. Here, the Court of
Appeal ruled, the error was harmless. After dismissing GM's
remaining appellate claims, the Court of Appeal affirmed the
judgment. We granted review.


DISCUSSION


1. Test for design defect.
[1]  [2]  A manufacturer, distributor, or retailer is liable in


tort if a defect in the manufacture or design of its product
causes injury while the product is being used in a reasonably


foreseeable way. (Cronin v. J.B.E. Olson Corp. (1972)
8 Cal.3d 121, 126–130, 104 Cal.Rptr. 433, 501 P.2d 1153


[Cronin ]; Greenman v. Yuba Power Products, Inc.
(1963) 59 Cal.2d 57, 62, 27 Cal.Rptr. 697, 377 P.2d 897


[Greenman ].) Because traffic accidents are foreseeable,
vehicle manufacturers must consider collision safety when
they design and build their products. Thus, whatever the
cause of an accident, a vehicle's producer is liable for specific
collision injuries that would not have occurred but for a


manufacturing or design defect in the vehicle. (Cronin,
supra, 8 Cal.3d at p. 126, 104 Cal.Rptr. 433, 501 P.2d 1153.)


In Cronin, supra, a bread van driver was hurt when the hasp
retaining the bread trays broke during a collision, causing the
trays to shift forward and propel him through the windshield.
He sued the van's producer, alleging that the hasp had failed
because of the defective metal used in its manufacture.
The court instructed that the driver could recover ***613
**304  if he proved a defect, unknown to him, which


caused injury while the van was being used as intended or
designed. The manufacturer appealed the subsequent damage
award. It urged the court should have instructed that liability
could not be imposed unless the defect rendered the product
“unreasonably dangerous.”


We rejected this contention, holding that the “unreasonably
dangerous” test derived from the Restatement (see Rest.2d
Torts, § 402A) is inapplicable in California. As we
observed, the Restatement defines “unreasonably dangerous”
as “dangerous to an extent beyond that which would be
contemplated by the ordinary consumer who purchases it,
with the ordinary knowledge common to the community as to
its characteristics.” (Id., com. i, p. 352, *561  italics added.)
The original purpose of this formula, we explained, was to
make clear that common products such as sugar, butter, and
liquor are not defective simply because they pose inherent
health risks well known to the general public. However,
Cronin indicated, the formula had been applied so as to
force injured persons to prove both an actual defect and


“unreasonable” danger. (8 Cal.3d at pp. 132–133, 104
Cal.Rptr. 433, 501 P.2d 1153.)


This “double burden,” Cronin reasoned, ran contrary to
the purpose of Greenman, supra, to relieve persons injured
by defective products from proof of elements that ring of
negligence. Instead, Cronin concluded, an injured plaintiff
should recover so long as he proves that the product was
defective, and that the defect caused injury in reasonably


foreseeable use. (Cronin, supra, 8 Cal.3d at pp. 133–134,
104 Cal.Rptr. 433, 501 P.2d 1153.)


In Barker v. Lull Engineering Co., supra, 20 Cal.3d 413,


143 Cal.Rptr. 225, 573 P.2d 443 (Barker ), the operator of a
high-lift loader sued its manufacturer for injuries he received
when the loader toppled during a lift on sloping ground. The
operator alleged various design defects which made the loader
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unsafe to use on a slope. In a pre-Cronin trial, the court
instructed that the operator could recover only if a defect in the
loader's design made the machine “ ‘unreasonably dangerous


for its intended use.’ ” (Id., at p. 417, 143 Cal.Rptr. 225,
573 P.2d 443.) The operator appealed the defense verdict,
citing the “unreasonably dangerous” instruction as prejudicial
error.


The manufacturer responded that even if the “unreasonably
dangerous” test was inappropriate for manufacturing defects,
such as the substandard fastener material in Cronin, it should
be retained for design defects. This rule would not produce
the undue double burden that concerned us in Cronin,
the manufacturer insisted, because unreasonable danger is
part of the definition of design defect, not an additional
element of strict product liability. Without this limitation, the
manufacturer contended, juries would lack guidance when
determining if a defect had sprung not from a mistake
in supply or assembly, but from a flaw in the product's
specifications.


The Barker court disagreed. It reasoned as follows:
Our concerns in Cronin extended beyond double-burden
problems. There we also sought to avoid the danger that a jury
would deny recovery, as the Restatement had intended, “so
long as the product did not fall below the ordinary consumer's


expectations as to [its] safety....” (Barker, supra, 20 Cal.3d
at p. 425, 143 Cal.Rptr. 225, 573 P.2d 443, fn. omitted.) This
danger was particularly acute in design defect cases, where a
manufacturer might argue that because the item which caused
injury was identical to others of the same product line, it must
necessarily have satisfied ordinary consumer expectations.


(Id., at p. 426, 143 Cal.Rptr. 225, 573 P.2d 443.)


*562  Despite these difficulties, Barker explained, it is
possible to define a design defect, and the expectations
of the ordinary consumer are relevant to that issue. At a
minimum, said Barker, a product is defective in design if it
does fail to perform as safely as an ordinary consumer would
expect. This principle, Barker asserted, acknowledges the
relationship between strict tort liability for a defective product
and the common law doctrine of warranty, which holds
that a product's presence on the market includes an implied
representation “ ‘that it [will] safely do the jobs for which it


was built.’ ”  ***614  **305  (20 Cal.3d at p. 430, 143


Cal.Rptr. 225, 573 P.2d 443, quoting Greenman, supra, 59
Cal.2d at p. 64, 27 Cal.Rptr. 697, 377 P.2d 897.) “Under this


[minimum] standard,” Barker observed, “an injured plaintiff
will frequently be able to demonstrate the defectiveness of the
product by resort to circumstantial evidence, even when the
accident itself precludes identification of the specific defect at


fault. [Citations.]” (20 Cal.3d at p. 430, 143 Cal.Rptr. 225,
573 P.2d 443, italics added.)


However, Barker asserted, the Restatement had erred in
proposing that a violation of ordinary consumer expectations
was necessary for recovery on this ground. “As Professor
Wade has pointed out, ... the expectations of the ordinary
consumer cannot be viewed as the exclusive yardstick
for evaluating design defectiveness because ‘[i]n many
situations ... the consumer would not know what to expect,
because he would have no idea how safe the product could be


made.’ ” (20 Cal.3d at p. 430, 143 Cal.Rptr. 225, 573 P.2d
443, quoting Wade, On the Nature of Strict Tort Liability for
Products (1973) 44 Miss.L.J. 825, 829, italics added.)


Thus, Barker concluded, “a product may be found defective
in design, even if it satisfies ordinary consumer expectations,
if through hindsight the jury determines that the product's
design embodies ‘excessive preventable danger,’ or, in other
words, if the jury finds that the risk of danger inherent in
the challenged design outweighs the benefits of such design.


[Citations.]” (20 Cal.3d at p. 430, 143 Cal.Rptr. 225, 573
P.2d 443, fn. omitted.) Barker held that under this latter
standard, “a jury may consider, among other relevant factors,
the gravity of the danger posed by the challenged design,
the likelihood that such danger would occur, the mechanical
feasibility of a safer alternative design, the financial cost of an
improved design, and the adverse consequences to the product
and to the consumer that would result from an alternative


design. [Citations.]” (Id., at p. 431, 143 Cal.Rptr. 225, 573
P.2d 443.)


Barker also made clear that when the ultimate issue of design
defect calls for a careful assessment of feasibility, practicality,
risk, and benefit, the case should not be resolved simply on the
basis of ordinary consumer expectations. As Barker observed,
“past design defect decisions demonstrate that, as a practical
matter, in many instances it is simply impossible to eliminate
the *563  balancing or weighing of competing considerations
in determining whether a product is defectively designed or


not....” (20 Cal.3d at p. 433, 143 Cal.Rptr. 225, 573 P.2d
443.)
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An example, Barker noted, was the “crashworthiness” issue


presented in Self v. General Motors Corp., supra, 42
Cal.App.3d 1, 116 Cal.Rptr. 575. The debate there was
whether the explosion of a vehicle's fuel tank in an accident
was due to a defect in design. This, in turn, entailed concerns
about whether placement of the tank in a position less
vulnerable to rear end collisions, even if technically feasible,
“would have created a greater risk of injury in other, more


common situations.” (Barker, supra, 20 Cal.3d at p. 433,
143 Cal.Rptr. 225, 573 P.2d 443.) Because this complex
weighing of risks, benefits, and practical alternatives is
“implicit” in so many design-defect determinations, Barker
concluded, “an instruction which appears to preclude such a
weighing process under all circumstances may mislead the


jury.” (Id., at p. 434, 143 Cal.Rptr. 225, 573 P.2d 443.)


Campbell v. General Motors Corp. (1982) 32 Cal.3d 112,


184 Cal.Rptr. 891, 649 P.2d 224 (Campbell ) provided
additional strong hints about the proper use of the ordinary
consumer expectations prong of Barker. Plaintiff Campbell, a
bus passenger, was thrown from her seat and injured during
a sharp turn. She sued GM, the manufacturer of the bus,
alleging that the vehicle was defectively designed because
there was no “grab bar” within easy reach of her seat.
Campbell presented no expert testimony, but she submitted
photographs of the interior of the bus, showing where safety
bars and handles were located in relation to the seat she had
occupied. At the conclusion of her case in chief, GM moved
for nonsuit, arguing that her evidence of design defect and
proximate cause was not sufficient. The trial court granted the
motion, but we reversed.


We emphasized that in order to establish a design defect
under Barker's ordinary consumer expectations test, it was
enough for Campbell to show “the objective conditions of the
product” so that the jurors could employ **306  ***615
“[their] own sense of whether the product meets ordinary
expectations as to its safety under the circumstances presented
by the evidence. [Fn. omitted.] Since public transportation
is a matter of common experience, no expert testimony was
required to enable the jury to reach a decision on this part of


the Barker inquiry.” (Campbell, supra, 32 Cal.3d at p. 126,
184 Cal.Rptr. 891, 649 P.2d 224.)


“Indeed, it is difficult to conceive what testimony an ‘expert’
could provide. The thrust of the first Barker test is that the
product must meet the safety expectations of the general


public as represented by the ordinary consumer, not the
industry or a government agency. ‘[O]ne can hardly imagine
what credentials a witness must possess before he can be
certified as an expert on the issue of ordinary consumer


expectations.’ ” (Campbell, *564  supra, 32 Cal.3d at pp.
126–127, 184 Cal.Rptr. 891, 649 P.2d 224, quoting Schwartz,
Foreword: Understanding Products Liability (1979) 67
Cal.L.Rev. 435, 480, italics added.)


Had we ended our discussion at this point, it would
have been clear that a product violates ordinary consumer
expectations only when the circumstances arouse such
reasonable expectations based on common experience of the
product's users. However, dictum in the next paragraph of
Campbell injected ambiguity. We said, “The quantum of
proof necessary to establish a prima facie case ... under the
first [i.e., ordinary consumer expectations] prong of Barker
cannot be reduced to an easy formula. However, if the
product is one within the common experience of ordinary
consumers” (italics added), it will generally be enough for
the injured plaintiff to show the circumstances of the accident
and “the objective features of the product which are relevant


to an evaluation of its safety....” (32 Cal.3d at p. 127,
184 Cal.Rptr. 891, 649 P.2d 224.) One might infer from this
passage that the ordinary consumer expectations prong of
Barker is not limited to product performance “within the
common experience” of the product's ordinary consumers.


Several subsequent Court of Appeal cases considered the
point. In Bates v. John Deere Co. (1983) 148 Cal.App.3d 40,
195 Cal.Rptr. 637, plaintiff caught his leg in a commercial
cotton picker while clearing debris from the moving
machinery. He claimed the machine should have included an
emergency shutoff switch within reach of the remote position
from which its sole operator periodically had to undertake this
debris-clearing task. Defense experts suggested that such a
feature might induce a false sense of security and make the
machine even more dangerous.


The trial court properly found a design defect under the risk-
benefit test, but defendant challenged the court's additional
use of the ordinary consumer expectations test. Although it
saw no need to decide the issue, the Court of Appeal agreed
that “[w]e, too, find it difficult to apply the ... [consumer
expectations] test to these facts, in part because it is difficult
to conceive that an ordinary consumer would know what to
expect concerning the safety design of a commercial cotton
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picker. [Citing Barker.]” (148 Cal.App.3d at p. 52, 195
Cal.Rptr. 637.)


In Lunghi v. Clark Equipment Co. (1984) 153 Cal.App.3d
485, 200 Cal.Rptr. 387, the Court of Appeal upheld the
trial court's refusal to instruct on reasonable consumer
expectations because unassisted lay jurors “would not know
what to expect” about the safety design of a Bobcat model
440 loader, and no experts had testified on the issue. However,
the Court of Appeal remarked that on retrial, “appellants are
free to present evidence in the form of expert opinions on the
reasonable expectations of consumers of the product involved


here....” (Id., at p. 496, 200 Cal.Rptr. 387.)


*565  In Akers v. Kelley Co. (1985) 173 Cal.App.3d 633,


219 Cal.Rptr. 513 (Akers ), there was an accident involving
a “dockboard,” a spring-loaded plate which attaches to a
loading dock and adjusts to form a bridge between the dock
and truck beds of different elevations. Several hours after
the prongs of a forklift struck the dockboard, it suddenly
flew apart, injuring a nearby worker. Experts debated at
length whether the dockboard's components should have been
designed to withstand forklift impacts, and whether a failure
in design was a cause of the accident. Over defendant's
objection, the trial ***616  **307  court instructed only on
the consumer expectations test for design defect.


The Court of Appeal affirmed. It declined to read Campbell
as limiting the consumer expectations test to products or


accidents of common experience. (Akers, supra, 173
Cal.App.3d at p. 650, 219 Cal.Rptr. 513.) That test, said Akers,
“is entirely appropriate in a case such as this one. There
are certain kinds of accidents—even where fairly complex
machinery is involved—which are so bizarre that the average
juror, upon hearing the particulars, might reasonably think:
‘Whatever the user may have expected from that contraption,
it certainly wasn't that.’ Here, a dockboard flew apart and
injured [plaintiff]. A reasonable juror with no previous
experience of dockboards could conclude that the dockboard
in question failed to meet ‘consumer expectations' as to its


safety....” (Id., at p. 651, 219 Cal.Rptr. 513.) This was so,
the Court of Appeal concluded, even though expert testimony
might be necessary to establish that the manufacturer was
responsible for the flaw which caused the product to fail.


(Ibid.)


To similar effect is West v. Johnson & Johnson Products,


Inc. (1985) 174 Cal.App.3d 831, 220 Cal.Rptr. 437 (West
). The plaintiff in West became seriously ill in February
1980, during her menstrual period. At this time, there
were increasing indications that tampon use sometimes
causes toxic shock syndrome (TSS). After reading medical
reports, plaintiff's physicians belatedly concluded that she
had suffered TSS caused by tampons which defendant had
designed and produced. At trial, experts debated the nature of
plaintiff's illness, and they also disputed whether the tampon
design and materials used by defendant encouraged TSS. The
trial court instructed only on the consumer expectations prong
of Barker.


On appeal, defendant argued that the risk-benefit test alone
was proper. However, West agreed with Akers that Campbell
does not preclude the consumer expectations test in complex
cases involving expert testimony. In a time before general
awareness and warnings about TSS, the court reasoned,
plaintiff “had every right to expect” that use of this seemingly
innocuous product “would not lead to a serious (or perhaps
fatal) illness....” Hence, the consumer expectations instruction


was appropriate. (West, supra, 174 Cal.App.3d at p. 867,
220 Cal.Rptr. 437.)


*566  Finally, in Rosburg v. Minnesota Mining & Mfg.
Co. (1986) 181 Cal.App.3d 726, 226 Cal.Rptr. 299, plaintiff
claimed she was entitled to judgment under the consumer
expectations test because her own testimony that she believed
her breast implants would last a lifetime without leaking was
the only lay evidence of what consumers expected. However,
the Court of Appeal ruled that breast implant performance
is beyond common experience, and that expert testimony on
what the consumer should expect was therefore relevant and
admissible. Here, the court observed, both plaintiff's surgeon
and another defense expert had insisted that failures were
expectable and patients were not advised otherwise. Hence,
there was substantial evidence to support the finding below
that no defect was proven under the consumer expectations


test. (Id., at pp. 732–733, 226 Cal.Rptr. 299.) 2


In Barker, we offered two alternative ways to prove a
design defect, each appropriate to its own circumstances.
The purposes, behaviors, and dangers of certain products are
commonly understood by those who ordinarily use them. By
the same token, the ordinary users or consumers of a product
may have reasonable, widely accepted minimum expectations
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about the circumstances under ***617  **308  which it
should perform safely. Consumers govern their own conduct
by these expectations, and products on the market should
conform to them.


[3]  In some cases, therefore, “ordinary knowledge ... as
to ... [the product's] characteristics” (Rest.2d Torts, supra,
§ 402A, com. i., p. 352) may permit an inference that the
product did not perform as safely as it should. If the facts
permit such a conclusion, and if the failure resulted from the
product's design, a finding of defect is warranted without any
further proof. The manufacturer may not defend a claim that
a product's design failed to perform as safely as its ordinary
consumers would expect by presenting expert evidence of the


design's relative risks and benefits. 3


However, as we noted in Barker, a complex product, even
when it is being used as intended, may often cause injury in
a way that does not engage its *567  ordinary consumers'
reasonable minimum assumptions about safe performance.
For example, the ordinary consumer of an automobile simply
has “no idea” how it should perform in all foreseeable
situations, or how safe it should be made against all


foreseeable hazards. (Barker, supra, 20 Cal.3d at p. 430,
143 Cal.Rptr. 225, 573 P.2d 443.)


[4]  [5]  An injured person is not foreclosed from proving
a defect in the product's design simply because he cannot
show that the reasonable minimum safety expectations of


its ordinary consumers were violated. Under Barker '
s alternative test, a product is still defective if its design


embodies “excessive preventable danger” (20 Cal.3d at p.
430, 143 Cal.Rptr. 225, 573 P.2d 443), that is, unless “the
benefits of the ... design outweigh the risk of danger inherent


in such design” (id., at p. 432, 143 Cal.Rptr. 225, 573
P.2d 443). But this determination involves technical issues of


feasibility, cost, practicality, risk, and benefit  (id., at p. 431,
143 Cal.Rptr. 225, 573 P.2d 443) which are “impossible” to


avoid (id., at p. 433, 143 Cal.Rptr. 225, 573 P.2d 443). In
such cases, the jury must consider the manufacturer's evidence


of competing design considerations (id., at pp. 433–434,
143 Cal.Rptr. 225, 573 P.2d 443), and the issue of design
defect cannot fairly be resolved by standardless reference to
the “expectations” of an “ordinary consumer.”


[6]  As we have seen, the consumer expectations test is
reserved for cases in which the everyday experience of the
product's users permits a conclusion that the product's design
violated minimum safety assumptions, and is thus defective
regardless of expert opinion about the merits of the design. It
follows that where the minimum safety of a product is within
the common knowledge of lay jurors, expert witnesses may
not be used to demonstrate what an ordinary consumer would
or should expect. Use of expert testimony for that purpose


would invade the jury's function (see Evid.Code, § 801,
subd. (a)), and would invite circumvention of the rule that the
risks and benefits of a challenged design must be carefully
balanced whenever the issue of design defect goes beyond the


common experience of the product's users. 4


***618  *568  **309  [7]  By the same token, the jury
may not be left free to find a violation of ordinary consumer
expectations whenever it chooses. Unless the facts actually
permit an inference that the product's performance did not
meet the minimum safety expectations of its ordinary users,
the jury must engage in the balancing of risks and benefits
required by the second prong of Barker.


[8]  Accordingly, as Barker indicated, instructions are
misleading and incorrect if they allow a jury to avoid this risk-


benefit analysis in a case where it is required. (20 Cal.3d at
p. 434, 143 Cal.Rptr. 225, 573 P.2d 443.) Instructions based
on the ordinary consumer expectations prong of Barker are
not appropriate where, as a matter of law, the evidence would
not support a jury verdict on that theory. Whenever that is
so, the jury must be instructed solely on the alternative risk-


benefit theory of design defect announced in Barker. 5


[9]  GM suggests that the consumer expectations test is
improper whenever “crashworthiness,” a complex product,
or technical questions of causation are at issue. Because the
variety of potential product injuries is infinite, the line cannot
be drawn as clearly as GM proposes. But the fundamental
distinction is not impossible to define. The crucial question
in each individual case is whether the circumstances of the
product's failure permit an *569  inference that the product's
design performed below the legitimate, commonly accepted


minimum safety assumptions of its ordinary consumers. 6


GM argues at length that the consumer expectations test is
an “unworkable, amorphic, fleeting standard” which should
be entirely abolished as a basis for design defect. In GM's
view, the test is deficient and unfair in several respects.
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First, it defies definition. Second, it focuses not on the
objective condition of products, but on the subjective,
unstable, and often unreasonable opinions of consumers.
Third, it ignores the reality that ordinary consumers know
little about how safe the complex products they use can
or should be made. Fourth, it invites the jury to isolate
the particular consumer, component, accident, and injury
before it instead of considering whether the whole product
fairly accommodates the competing expectations of ***619


**310  all consumers in all situations (see Daly v. General
Motors Corp., supra, 20 Cal.3d 725, 746–747, 144 Cal.Rptr.
380, 575 P.2d 1162). Fifth, it eliminates the careful balancing
of risks and benefits which is essential to any design issue.


In its amicus curiae brief, the Product Liability Advisory
Council, Inc. (Council) makes similar arguments. The
Council proposes that all design defect claims be resolved
under a single risk-benefit analysis geared to “reasonable
safety.”


We fully understand the dangers of improper use of the
consumer expectations test. However, we cannot accept
GM's insinuation that ordinary consumers lack any legitimate
expectations about the minimum safety of the products
they use. In particular circumstances, a product's design
may perform so unsafely that the defect is apparent to
the common reason, experience, and understanding of its
ordinary consumers. In such cases, a lay jury is competent to
make that determination.


Nor are we persuaded by the Council's proposal. In essence, it
would reinvest product liability claims with the requirement
of “unreasonable danger” that we rejected in Cronin and
Barker.


When use of the consumer expectations test is limited as
Barker intended, the principal concerns raised by GM and
the Council are met. Within these limits, the test remains a
workable means of determining the existence of *570  design
defect. We therefore find no compelling reason to overrule the
consumer expectations prong of Barker at this late date, and


we decline to do so. 7


[10]  Applying our conclusions to the facts of this case,
however, we agree that the instant jury should not have
been instructed on ordinary consumer expectations. Plaintiff's
theory of design defect was one of technical and mechanical
detail. It sought to examine the precise behavior of
several obscure components of her car under the complex


circumstances of a particular accident. The collision's exact
speed, angle, and point of impact were disputed. It seems
settled, however, that plaintiff's Camaro received a substantial
oblique blow near the left front wheel, and that the adjacent
frame members and bracket assembly absorbed considerable
inertial force.


An ordinary consumer of automobiles cannot reasonably
expect that a car's frame, suspension, or interior will be
designed to remain intact in any and all accidents. Nor
would ordinary experience and understanding inform such a
consumer how safely an automobile's design should perform
under the esoteric circumstances of the collision at issue here.
Indeed, both parties assumed that quite complicated design
considerations were at issue, and that expert testimony was
necessary to illuminate these matters. Therefore, injection
of ordinary consumer expectations into the design defect
equation was improper.


[11]  We are equally persuaded, however, that the error was
harmless, because it is not reasonably probable defendant
would have obtained a more favorable result in its absence.


(E.g., Pool v. City of Oakland (1986) 42 Cal.3d 1051,
1069, 232 Cal.Rptr. 528, 728 P.2d 1163; see Cal. Const., art.


VI, § 13; Code Civ.Proc., § 475.) In assessing prejudice
from an erroneous instruction, we consider, insofar as
relevant, “(1) the degree of conflict in the evidence on critical
issues [citations]; (2) whether respondent's argument to the
jury may have contributed to the instruction's misleading
effect [citation]; (3) whether the jury requested a rereading
of the erroneous instruction [citation] or of related evidence
[citation]; (4) the  *571  closeness ***620  of **311
the jury's verdict [citation]; and (5) the effect of other


instructions in remedying the error [citations].” (Pool,
supra, at pp. 1069–1070, 232 Cal.Rptr. 528, 728 P.2d 1163,


quoting LeMons v. Regents of University of California
(1978) 21 Cal.3d 869, 876, 148 Cal.Rptr. 355, 582 P.2d 946.)


Here there were no instructions which specifically remedied
the erroneous placement of the consumer expectations
alternative before the jury. Moreover, plaintiff's counsel
briefly reminded the jury that the instructions allowed it to
find a design defect under either the consumer expectations or
risk-benefit tests. However, the consumer expectations theory
was never emphasized at any point. As previously noted, the
case was tried on the assumption that the alleged design defect
was a matter of technical debate. Virtually all the evidence and
argument on design defect focused on expert evaluation of the
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strengths, shortcomings, risks, and benefits of the challenged
design, as compared with a competitor's approach.


Neither plaintiff's counsel nor any expert witness on her
behalf told the jury that the Camaro's design violated the
safety expectations of the ordinary consumer. Nor did they
suggest the jury should find such a violation regardless of
its assessment of such competing design considerations as
risk, benefit, feasibility, and cost. The jury never made any
requests which hinted it was inclined to apply the consumer
expectations test without regard to a weighing of risks and
benefits.


[12]  Under these circumstances, we find it highly unlikely
that a reasonable jury took that path. We see no reasonable
probability that the jury disregarded the voluminous evidence
on the risks and benefits of the Camaro's design, and instead
rested its verdict on its independent assessment of what an
ordinary consumer would expect. Accordingly, we conclude,
the error in presenting that theory to the jury provides no basis


for disturbing the trial judgment. 8


*572  2. Causation instructions.
[13]  GM next claims the trial court committed prejudicial


error by refusing to instruct that any design defect was not a
“substantial” or “contributing” cause of plaintiff's “enhanced”
injuries if those same injuries would have occurred even with
a nondefective design. This proffered instruction conformed
to GM's trial theories that given the angle and force of the
collision, the wheel would have collapsed regardless of any
defect, and in any event, that the wheel's collapse played no
part in the ankle injuries plaintiff received.


[14]  [15]  A party is entitled upon request to correct,
nonargumentative instructions on every theory of the case
advanced by him which is supported by substantial evidence.
The trial court may not force the litigant to rely on abstract
generalities, but must instruct ***621  **312  in specific
terms that relate the party's theory to the particular case. (E.g.,


Hasson v. Ford Motor Co. (1977) 19 Cal.3d 530, 543, 138


Cal.Rptr. 705, 564 P.2d 857; Borenkraut v. Whitten (1961)
56 Cal.2d 538, 545–546, 15 Cal.Rptr. 635, 364 P.2d 467;


Phillips v. G.L. Truman Excavation Co. (1961) 55 Cal.2d


801, 806, 13 Cal.Rptr. 401, 362 P.2d 33; Self v. General
Motors Corp., supra, 42 Cal.App.3d 1, 10, 116 Cal.Rptr. 575


[Self ].)


[16]  [17]  [18]  GM's proposed instruction was correct in
form and substance. A manufacturer is liable only when a


defect in its product was a legal cause of injury. (Cronin,
supra, 8 Cal.3d at pp. 133–134, 104 Cal.Rptr. 433, 501 P.2d
1153.) A tort is a legal cause of injury only when it is


a substantial factor in producing the injury. (Mitchell v.
Gonzales (1991) 54 Cal.3d 1041, 1048–1054, 1 Cal.Rptr.2d
913, 819 P.2d 872.) If the external force of a vehicle accident
was so severe that it would have caused identical injuries
notwithstanding an abstract “defect” in the vehicle's collision
safety, the defect cannot be considered a substantial factor


in bringing them about. (E.g., Doupnik v. General Motors
Corp. (1990) 225 Cal.App.3d 849, 862–864, 275 Cal.Rptr.
715; Endicott v. Nissan Motor *573  Corp. (1977) 73


Cal.App.3d 917, 926, 141 Cal.Rptr. 95; Self, supra, 42


Cal.App.3d at p. 10, 116 Cal.Rptr. 575.) 9


The general causation instruction given by the trial court
correctly advised that plaintiff could not recover for a design
defect unless it was a “substantial factor” in producing
plaintiff's “enhanced” injuries. However, this instruction dealt


only by “negative implication” (Self, supra, 42 Cal.App.3d
at p. 10, 116 Cal.Rptr. 575) with GM's theory that any such
defect was not a “substantial factor” in this case because this
particular accident would have broken plaintiff's ankles in any
event. As we have seen, GM presented substantial evidence to
that effect. GM was therefore entitled to its special instruction,


and the trial court's refusal to give it was error. 10


[19]  [20]  GM argues vigorously that the error is reversible
per se. GM claims a California rule that the erroneous denial
of instructions explaining a “central theory” of a party's case
is prejudicial as a matter of law.


Substantial authority supports GM's view. However, GM's
contention is out of step with the usual rules governing
instructional error. More significantly, it overlooks the proper
application of California's constitutional requirement that a
judgment not be reversed unless error caused actual prejudice
in light of the whole record. Hence, we conclude, the error
at issue *574  must be subjected to an examination whether
actual prejudice occurred under the particular circumstances.


[21]  [22]  A judgment may not be reversed on appeal,
even for error involving “misdirection ***622  **313
of the jury,” unless “after an examination of the entire
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cause, including the evidence,” it appears the error caused a
“miscarriage of justice.” (Cal. Const., art. VI, § 13.) When the
error is one of state law only, it generally does not warrant
reversal unless there is a reasonable probability that in the
absence of the error, a result more favorable to the appealing


party would have been reached. (People v. Watson (1956)
46 Cal.2d 818, 835, 299 P.2d 243.)


[23]  Thus, when the jury receives an improper instruction
in a civil case, prejudice will generally be found only “
‘[w]here it seems probable that the jury's verdict may have


been based on the erroneous instruction....’ ” (LeMons v.
Regents of University of California, supra, 21 Cal.3d 869,


875, 148 Cal.Rptr. 355, 582 P.2d 946, quoting Robinson
v. Cable (1961) 55 Cal.2d 425, 428, 11 Cal.Rptr. 377, 359
P.2d 929.) That assessment, in turn, requires evaluation of
several factors, including the evidence, counsel's arguments,
the effect of other instructions, and any indication by the jury


itself that it was misled. (Pool v. City of Oakland, supra, 42
Cal.3d 1051, 1069–1070, 232 Cal.Rptr. 528, 728 P.2d 1163.)


However, a substantial body of California decisions recites
that the erroneous denial of correct specific instructions
covering a civil litigant's supportable “theory of the case”
is “inherently” prejudicial. Decades old, this principle has
been stated, or at least implicitly applied, in a wide variety of
situations, ranging from the complete preclusion of a claim or


defense (e.g., Hasson v. Ford Motor Co., supra, 19 Cal.3d
530, 548, 138 Cal.Rptr. 705, 564 P.2d 857 [contributory


negligence]; Phillips v. G.L. Truman Excavation Co.,
supra, 55 Cal.2d 801, 806, 13 Cal.Rptr. 401, 362 P.2d 33


[same]; Bernal v. Richard Wolf Medical Instruments Corp.
(1990) 221 Cal.App.3d 1326, 1337–1338, 272 Cal.Rptr. 41


[warranty theories in product liability action]; Paverud v.
Niagara Machine & Tool Works (1987) 189 Cal.App.3d 858,


862–864, 234 Cal.Rptr. 585 [superseding cause]; White v.
Uniroyal, Inc. (1984) 155 Cal.App.3d 1, 29–33, 202 Cal.Rptr.
141 [peculiar risk doctrine] ) to mere lack of specificity
in relating correct general principles to the particular facts


(e.g., Borenkraut v. Whitten, supra, 56 Cal.2d 538, 544–
546, 15 Cal.Rptr. 635, 364 P.2d 467 [specific duty of care


when priming automobile carburetor]; Williams v. Carl
Karcher Enterprises, Inc. (1986) 182 Cal.App.3d 479, 489–
490, 227 Cal.Rptr. 465 [affirmative duty to eliminate known


dangerous condition in restaurant]; Ng. v. Hudson (1977)
75 Cal.App.3d 250, 261–262, 142 Cal.Rptr. 69 [“proximate
cause” as including aggravation of dormant pre-existing


condition]; Self, supra, 42 Cal.App.3d 1, 10, 116 Cal.Rptr.
575 [defect not “substantial factor” if same injury would have


occurred regardless of defect]; see also, *575  e.g., Lopez
v. Ormonde (1968) 258 Cal.App.2d 176, 180, 65 Cal.Rptr. 513
[refusal of imminent peril instructions; prejudice assumed];


Edelman v. Zeigler (1965) 233 Cal.App.2d 871, 883–884,
44 Cal.Rptr. 114 [refusal of res ipsa loquitur instructions;
prejudice assumed] ).


The rationale generally given is that an error of this nature
prevents jury consideration of the omitted “theory” and thus
denies, to that extent, the right to a jury trial. We once declared
that “[s]uch an error cannot be cured by the beneficent
provisions of article VI, section [13 of the California


Constitution]” (Phillips v. G.L. Truman Excavation Co.,
supra, 55 Cal.2d at p. 808, 13 Cal.Rptr. 401, 362 P.2d 33),
and this reasoning has been followed with little elaboration


in more recent cases. ( E.g., White v. Uniroyal, Inc., supra,


155 Cal.App.3d at p. 33, 202 Cal.Rptr. 141; Ng v. Hudson,
supra, 75 Cal.App.3d at pp. 261–262, 142 Cal.Rptr. 69;


Fish v. Los Angeles Dodgers Baseball Club (1976) 56
Cal.App.3d 620, 641, 128 Cal.Rptr. 807.)


The “inherent prejudice” line of authority is not unbroken. A
number of decisions, when addressing erroneous denials of
specific “theory” instructions, have assessed the actual effect


of the error on the judgment. (Agarwal v. Johnson (1979)
25 Cal.3d 932, 951–952, 160 Cal.Rptr. 141, 603 P.2d 58 [court
instructed generally on respondeat superior liability, but failed
to instruct sua sponte on limits of vicarious liability for
punitive damages; any error deemed harmless under art. VI,
§ 13]; ***623  **314  Hildebrand v. Los Angeles Junction
Ry. Co. (1960) 53 Cal.2d 826, 831, 832, 3 Cal.Rptr. 313, 350
P.2d 65 [court instructed generally that “party who asserts
the affirmative of an issue” has burden of proof, but refused
plaintiff's specific instruction that defendant has burden of
proving contributory negligence; error deemed harmless after
“review [of] entire record” under art. VI, former § 4 ½ (now


§ 13) ]; Walbrook Ins. Co. v. Liberty Mutual Ins. Co.
(1992) 5 Cal.App.4th 1445, 1461–1462, 7 Cal.Rptr.2d 513
[refusal in insurance bad faith action to instruct that amount
of underlying personal injury verdict furnishes inference
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Soule v. General Motors Corp., 8 Cal.4th 548 (1994)
882 P.2d 298, 34 Cal.Rptr.2d 607, Prod.Liab.Rep. (CCH) P 14,046
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of value of claim; error deemed harmless under “all the
circumstances” where other instructions invited jury to
consider “strength and weaknesses” of third party's claim];


Sesler v. Ghumman (1990) 219 Cal.App.3d 218, 226, 268
Cal.Rptr. 70 [refusal to instruct in detail on duty of care when
turning left against multiple lanes of traffic; LeMons factors
applied to assess prejudice; misleading argument of plaintiff's


counsel emphasized]; Montez v. Ford Motor Co. (1980)
101 Cal.App.3d 315, 322, 161 Cal.Rptr. 578 [refusal to give
plaintiff's proffered instruction defining manufacturing defect
deemed harmless under art. VI, § 13]; Wechlo v. Winyard
(1973) 33 Cal.App.3d 990, 996, 109 Cal.Rptr. 462 [refusal
of last clear chance instruction deemed prejudicial because of
evidence that jury focused closely on issues of negligence and


contributory negligence]; see *576  Continental Airlines,
Inc. v. McDonnell Douglas Corp. (1989) 216 Cal.App.3d
388, 404–408, 264 Cal.Rptr. 779 [error to omit elements of
fraud by nondisclosure, but judgment may be upheld where
missing elements necessarily found in connection with other
theories].)


In deciding what standard of reversibility should apply to
the erroneous omission of instructions explaining the theory
of a claim or defense, we take guidance from a recent


decision of this court, People v. Cahill (1993) 5 Cal.4th


478, 20 Cal.Rptr.2d 582, 853 P.2d 1037 (Cahill ). There
we abrogated California's traditional rule that admission of
an involuntary confession as evidence in a criminal case
was reversible per se. In so doing, we examined at length
the purpose and application of the California Constitution's
reversible error provision, article VI, section 13.


As we explained, the predecessor of article VI, section 13


( art. VI, § 4 ½) was added to the California Constitution
in 1911. Its purpose was to counteract prior assumptions that
a reviewing court could not consider the trial evidence in


deciding whether an error had caused prejudice. (Cahill,
supra, 5 Cal.4th at pp. 489–490, 20 Cal.Rptr.2d 582, 853


P.2d 1037.) People v. O'Bryan (1913) 165 Cal. 55, 130
P. 1042 soon made clear that “[under] the new constitutional
provision the appellate courts are empowered to examine
‘the entire cause, including the evidence ’ and are required
to affirm the judgment ... if error has not resulted ‘in a


miscarriage of justice.’ [Citation omitted.]” (Cahill, supra,
5 Cal.4th at p. 490, 20 Cal.Rptr.2d 582, 853 P.2d 1037,


quoting O'Bryan, supra, 165 Cal. at p. 64, 130 P. 1042,
italics in original.)


Confusion arose after O'Bryan because California courts
developed a “variety of differently worded tests” to determine


whether a miscarriage of justice had occurred. (Cahill,
supra, 5 Cal.4th at p. 492, 20 Cal.Rptr.2d 582, 853


P.2d 1037.) People v. Watson, supra, 46 Cal.2d 818,
299 P.2d 243 resolved this confusion by articulating a
“generally applicable” standard. For most errors, this test
permits reversal “ ‘only when the [reviewing] court after
an examination of the entire cause, including the evidence,
is of the “opinion” that it is reasonably probable that a
result more favorable to the appealing party would have been


reached in the absence of the error.’ ” (Cahill, supra, 5
Cal.4th at p. 492, 20 Cal.Rptr.2d 582, 853 P.2d 1037, quoting


Watson, supra, 46 Cal.2d at p. 836, 299 P.2d 243.) Of
course, the Watson test has since been applied equally in civil
and criminal cases.


Both O'Bryan and Watson recognized that certain limited
forms of error would constitute a miscarriage of justice
without regard to the state of the evidence. O'Bryan
spoke particularly of criminal law errors which, under
Anglo–American standards of justice, deny the accused
a determination of guilt or innocence “ ‘by an orderly
legal procedure in which the substantial rights belonging to


defendants shall be respected.’ ” (Cahill, supra, 5 Cal.4th


at p. 501, 20 Cal.Rptr.2d 582, 853 P.2d 1037, quoting 
***624  **315  O'Bryan, supra, 165 Cal. at p. 65, 130 P.


1042, italics added by Cahill.)


*577  In Cahill, supra, we sought to give meaning to the
distinction articulated by O'Bryan. As we observed, “the
kinds of errors that, regardless of the evidence, may result
in a ‘miscarriage of justice’ because they operate to deny a
criminal defendant the constitutionally required ‘orderly legal
procedure’ (or, in other words, a fair trial)—for example, the
denial of the defendant's right to a jury trial or to an impartial
trial judge [citation]—all involve fundamental ‘structural
defects' in the judicial proceedings ... rather than the improper


admission of a particular item of evidence.” (Cahill, supra,
5 Cal.4th at pp. 501–502, 20 Cal.Rptr.2d 582, 853 P.2d 1037.)
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Cahill noted that by their nature, “ ‘structural defects in
the constitution of the trial mechanism,’ ” such as those
automatically reversible in criminal cases under federal


constitutional law (see Arizona v. Fulminante (1991)
499 U.S. 279, 309–310, 111 S.Ct. 1246, 1264–1265, 113
L.Ed.2d 302), are not susceptible to conventional harmless-


error analysis. (Cahill, supra, 5 Cal.4th at p. 493, 20
Cal.Rptr.2d 582, 853 P.2d 1037.) Additional examples from
California criminal law, as cited by Cahill, include improper


denial of the right to separate counsel (see, e.g., People
v. Douglas (1964) 61 Cal.2d 430, 436–439, 38 Cal.Rptr.
884, 392 P.2d 964), conflict of interest by counsel (see, e.g.,


People v. Mroczko (1983) 35 Cal.3d 86, 104–105, 197
Cal.Rptr. 52, 672 P.2d 835), ineffectual waiver of right to jury


trial (see, e.g., People v. Holmes (1960) 54 Cal.2d 442,
5 Cal.Rptr. 871, 353 P.2d 583), and discrimination in jury


selection (see e.g., People v. Wheeler (1978) 22 Cal.3d


258, 283, 148 Cal.Rptr. 890, 583 P.2d 748). (Cahill, supra,
5 Cal.4th at p. 493, 20 Cal.Rptr.2d 582, 853 P.2d 1037.)


By contrast, Cahill observed, admission of an involuntary
confession is mere “trial error,” that is, “ ‘error which
occurred during the presentation of the case to the jury....’ ”
This category of error, said Cahill, “ ‘may ... be quantitatively
assessed in the context of other evidence presented in
order to determine whether its admission was [prejudicial or


harmless].’ ” (5 Cal.4th at p. 502, 20 Cal.Rptr.2d 582,


853 P.2d 1037, quoting Fulminante, supra, 499 U.S.
at pp. 307–308, 111 S.Ct. at 1264.) Indeed, Cahill noted, the
“admission or rejection of evidence” is among those specific
forms of error for which article VI, section 13, “by its terms,
directs that ... prejudicial [effect] ... be determined ‘after an
examination of the entire cause, including the evidence.’ ”


(Cahill, supra, 5 Cal.4th at p. 502, 20 Cal.Rptr.2d 582, 853
P.2d 1037.)


Earlier California authorities justified an exception for
involuntary confessions on grounds that a confession is such
persuasive evidence of guilt. The cases reasoned that it
would be extremely difficult to determine whether improper
admission of this “evidentiary bombshell” was harmless in a


particular case. (See, e.g., People v. Jacobson (1965) 63


Cal.2d 319, 330, 46 Cal.Rptr. 515, 405 P.2d 555;  *578
People v. Schader (1965) 62 Cal.2d 716, 731, 44 Cal.Rptr.


193, 401 P.2d 665; People v. Parham (1963) 60 Cal.2d
378, 385, 33 Cal.Rptr. 497, 384 P.2d 1001.)


Cahill explained, however, that “[i]n relying upon this
rationale ... the California decisions ... lost sight of
the principal purpose and significance of ... California's
constitutional provision explicitly addressing the matter of
reversible error. The recognition that confessions, ‘as a class,’
‘[a]lmost invariably’ will provide persuasive evidence of a
defendant's guilt [citation] ... simply means that the improper
admission of a confession is much more likely to affect the
outcome of a trial than are other categories of evidence,
and thus is much more likely to be prejudicial under the
traditional harmless-error standard. But ... that consequence
does not, in our view, justify the judicial adoption of a
state-law rule that automatically and monolithically treats
all improperly admitted confessions as requiring reversal
of the defendant's conviction; the California constitutional
reversible-error provision was adopted for the specific
purpose of eliminating just such a prophylactic approach to


reversible error. [ Fn. omitted.]” (5 Cal.4th at p. 503, 20
Cal.Rptr.2d 582, 853 P.2d 1037, italics in original.)


Cahill next rejected contentions that a reversible-per-se
rule should be retained in order to deter the extraction
of involuntary ***625  **316  confessions, a particularly
“egregious” form of official misconduct, and to guard against


the unreliability of such confessions. (5 Cal.4th at pp. 505–
507, 20 Cal.Rptr.2d 582, 853 P.2d 1037.) Finally, for several
reasons, Cahill declined to retain the rule as a matter of stare
decisis.


In particular, Cahill noted that “retention of a reversible-
per-se rule, solely on the basis of stare decisis, would
fail to give proper recognition to the important public
policies underlying the reversible error provision set forth
in California's Constitution—policies that remain of vital


significance today....” (5 Cal.4th at p. 508, 20 Cal.Rptr.2d
582, 853 P.2d 1037.) Among other things, Cahill explained
that when a defendant has received a fair and accurate trial
despite some error, “reversal of the judgment will result either
in a superfluous retrial in which the outcome is a foregone
conclusion or, even more unfortunately, in a new trial whose
result is altered by the loss of essential witnesses or testimony
through the passage of time. In either event, public confidence
in the operation of the criminal justice system is diminished.”


(Id., at p. 509, 20 Cal.Rptr.2d 582, 853 P.2d 1037.)
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These principles, properly adapted, apply with equal or even
greater force to the issue before us. Of course, we are
here concerned with a civil, not a criminal trial. But the
constitutional requirement of actual prejudice cannot apply
any less stringently to a civil judgment than to a criminal
conviction, in which the rights of an accused threatened with
deprivation of liberty are at stake.


*579  Indeed, as in Cahill, the express terms of article
VI, section 13 weigh against automatic reversal for the
kind of error we consider here. The constitutional provision
explicitly mentions “misdirection of the jury” as error
which warrants reversal only if, “after an examination
of the entire cause, including the evidence, the court
[concludes] ... that the error ... resulted in a miscarriage of
justice.” The word “misdirection” logically includes every
kind of instructional error. It seems manifest that incorrect,
ambiguous, conflicting, or wrongly omitted instructions may
equally “misdirect” the jury's deliberations. Nothing in the
language or history of article VI, section 13 suggests that its
requirement of actual prejudice, determined by reference to
“the entire cause, including the evidence,” applies to some
forms of “misdirection,” but not others.


Moreover, erroneous refusal of a proffered civil instruction
clearly is not a fundamental denial of the orderly legal
procedure due a criminal accused. Nor is it a “ ‘structural
[defect] in the ... trial mechanism’ ” that defies evaluation
for harmlessness. Instead, like the improper admission of
evidence at issue in Cahill, it is trial error, a mistake that
occurred in presentation of the case to the jury. By its nature,
error of this kind “ ‘may ... be quantitatively assessed in ...
context ... in order to determine whether its [commission]


was [prejudicial or harmless].’ ” (Cahill, supra, 5 Cal.4th
at p. 502, 20 Cal.Rptr.2d 582, 853 P.2d 1037, quoting


Arizona v. Fulminante, supra, 499 U.S. 279, 307–308,
111 S.Ct. 1246, 1264.)


We are not persuaded otherwise by earlier pronouncements
that certain kinds of erroneous instructional omissions in
civil cases are automatically reversible because they violate a
litigant's right to jury trial. In our view, if a civil litigant was
permitted to introduce evidence, cross-examine witnesses,
and present argument before a fairly selected jury that
rendered its honest verdict on the trial record, there has
been no “structural [defect] in the constitution of the trial
mechanism” that might call for automatic reversal of a


civil judgment without consideration of actual prejudice.
Obviously, any substantial “error which occurred during the
presentation of the case to the jury” distorts or impairs the jury
function to some degree. That fact cannot turn every such civil
trial error into a fundamental, structural denial of the right to
a jury.


Nor can we accept the traditional rationale that certain
forms of instructional omission in civil cases are “inherently”
prejudicial. Cases that automatically applied that theory
without reference to the actual record “lost sight of
the principal purpose and significance of ... California's
constitutional provision explicitly addressing the matter of


reversible error....” (Cahill, supra, 5 Cal.4th at p. 503, 20
Cal.Rptr.2d 582, 853 P.2d 1037.)


***626  *580  **317  Erroneous civil instructional
omissions, like the criminal evidentiary error at issue in
Cahill, may be more or less likely to cause actual prejudice,
depending on their nature and context. Particularly serious
forms of error might “almost invariably” prove prejudicial in
fact. But it does not follow that courts may “automatically
and monolithically” treat a particular category of civil
instructional error as reversible per se. Article VI, section
13 requires examination of each individual case to determine
whether prejudice actually occurred in light of the entire


record. (See Cahill, supra, 5 Cal.4th at p. 503, 20
Cal.Rptr.2d 582, 853 P.2d 1037.)


Finally, we may not blindly endorse traditional rules of
automatic reversal or “inherent” prejudice in order to preserve
doctrinal stability. As in Cahill, our adherence to such
principles would undermine the important and still-vital
requirements and policies of article VI, section 13. No form of
civil trial error justifies reversal and retrial, with its attendant
expense and possible loss of witnesses, where in light of the
entire record, there was no actual prejudice to the appealing
party.


We therefore conclude that there is no rule of automatic
reversal or “inherent” prejudice applicable to any category of
civil instructional error, whether of commission or omission.
A judgment may not be reversed for instructional error in a
civil case “unless, after an examination of the entire cause,
including the evidence, the court shall be of the opinion
that the error complained of has resulted in a miscarriage of
justice.” (Cal. Const., art. VI, § 13.) Contrary implications in
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prior decisions such as Self, supra, 42 Cal.App.3d 1, 116
Cal.Rptr. 575, are disapproved and overruled.


Instructional error in a civil case is prejudicial “where it
seems probable” that the error “prejudicially affected the


verdict.” (See Pool v. City of Oakland, supra, 42 Cal.3d


1051, 1069, 232 Cal.Rptr. 528, 728 P.2d 1163; LeMons
v. Regents of University of California, supra, 21 Cal.3d 869,


875, 148 Cal.Rptr. 355, 582 P.2d 946; People v. Watson,
supra, 46 Cal.2d 818, 836, 299 P.2d 243.) Of course, that
determination depends heavily on the particular nature of the
error, including its natural and probable effect on a party's
ability to place his full case before the jury.


[24]  But the analysis cannot stop there. Actual prejudice
must be assessed in the context of the individual trial record.
For this purpose, the multifactor test set forth in such cases
as LeMons and Pool, both supra, is as pertinent in cases of
instructional omission as in cases where instructions were
erroneously given. Thus, when deciding whether an error of
instructional omission was prejudicial, the court must also
evaluate (1) the state of *581  the evidence, (2) the effect of
other instructions, (3) the effect of counsel's arguments, and


(4) any indications by the jury itself that it was misled. 11


***627  **318  [25]  Here, GM does not even suggest that
the refusal of its causation instruction caused it actual, as
opposed to “inherent,” prejudice. Nonetheless, we examine
the error by the standards we have set forth above. Our
evaluation convinces us that the error was harmless.


At the outset, we note that the omission of GM's
proposed language did not cause an entire absence of
instructional support for GM's causation defense. (Compare,


e.g., Hasson v. Ford Motor Co., supra, 19 Cal.3d 530,
548, 138 Cal.Rptr. 705, 564 P.2d 857 [contributory negligence
instruction refused].) The trial court instructed that plaintiff
could not recover for a design defect unless the defect was
a “substantial” factor in producing her “enhanced” injuries.
In general terms, the instructions thus encompassed GM's
causation theory, and they did not foreclose a defense verdict
on that theory.


What GM failed to obtain was a further explanation of how
general principles of causation related to GM's specific claim
that plaintiff's ankle injuries were caused by the force of the
accident, not by any design defect in the Camaro. In essence,


the omitted language was thus similar in function and purpose
to “pinpoint” instructions. It is well settled that the erroneous
refusal of “pinpoint” instructions may be deemed harmless in


appropriate cases. (See, e.g., People v. Wright (1988) 45
Cal.3d 1126, 1144–1152, 248 Cal.Rptr. 600, 755 P.2d 1049.)


The fact that no other instructions covered GM's well-
supported theory with the required specificity may weigh
in favor of a finding that prejudice *582  occurred in this
case. However, other factors show there is no reasonable
probability the jury was misled or the verdict affected.


It was obvious at trial that GM's theory of causation was a
major aspect of its case. Without objection, GM produced
voluminous expert evidence in support of its hypothesis that
even if plaintiff's Camaro was defective, the force of the
collision was the sole “substantial” cause of plaintiff's ankle
injuries.


Again without objection, GM's counsel devoted significant
argument to this theory, and counsel articulated it very
clearly. At length, counsel urged the evidence showed that
the toe pan's deformation could not have broken plaintiff's
ankles and that the actual cause of injury was plaintiff's
own inertial impact against the floorboard. Moreover, counsel
emphasized, “[i]f the crash is so severe that you think
[plaintiff's] ankles would have broken anyway,” then any


defect was not a cause of plaintiff's injuries. 12


In turn, plaintiff also devoted substantial attention to the
causation issue raised by GM. Plaintiff's counsel presented
contrary evidence, cross-examined defense experts, and
argued that GM's theory was not persuasive on the facts.
However, neither plaintiff's counsel nor the court ever
suggested that it was legally irrelevant.


Thus, the evidence and argument uniformly supported the
reasonable inference that the general causation instruction
allowed GM to escape liability if plaintiff's injuries would
have occurred regardless of any defect. Hence, there seems
little chance the jury was ***628  **319  actually misled.
The jury itself gave no indication it was confused on the
point, or that its deliberations were affected accordingly. We
therefore find no reasonable probability that the *583  error
in refusing GM's special instruction on causation affected
the jury's verdict. Accordingly, we conclude, the error was
harmless.
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CONCLUSION


The trial court erred when it instructed on the consumer
expectations test for design defect, and when it refused
GM's special instruction on causation. However, neither error
caused actual prejudice. Accordingly, the judgment of the
Court of Appeal, upholding the trial court judgment in favor
of plaintiff, is affirmed.


KENNARD, GEORGE, WERDEGAR and BOREN, *  JJ.,
concur.


MOSK, Acting Chief Justice, concurring.
While I agree with the conclusion of the majority in this
case, I cannot approve an opinion that purports to “take
guidance” (maj. opn., ante, p. 623 of 34 Cal.Rptr.2d, p. 314


of 882 P.2d) from People v. Cahill (1993) 5 Cal.4th 478,
20 Cal.Rptr.2d 582, 853 P.2d 1037.


Cahill, an opinion that deemed coerced confessions to be
harmless, was and remains a cruel aberration in the law.
It casts doubt on our devotion to justice and perpetuates a
medieval concept that convictions can be obtained by any
means and at any cost to integrity.


Unnecessarily citing Cahill for “guidance” reflects
unfavorably on the otherwise satisfactory analysis of this
opinion.


ARABIAN, Justice, concurring and dissenting.
I concur in the majority's holding that the trial court
committed instructional error in two respects, incorrectly
charging the jury on the “consumer expectations” component
of design defect liability, and improperly refusing defendant
General Motors' requested instruction on legal causation. I
cannot agree, however, with the conclusion that the latter error
was harmless.


“It is hornbook law that each party to a lawsuit is entitled
to have the jury instructed on all of his theories of the
case that are supported by the pleadings and the evidence.
It is incumbent upon the trial court to instruct on all vital


issues involved.” (Phillips v. G.L. Truman Excavation Co.
(1961) 55 Cal.2d 801, 806, 13 Cal.Rptr. 401, 362 P.2d 33.)


Furthermore, a trial court may not compel a litigant to rely
on “abstract generalities in presenting its legal theory of the
case to the jury, but should instruct the jury on vital issues


in terms that relate to the particular case before it.” (Self
v. General Motors *584  Corp. (1974) 42 Cal.App.3d 1, 10,


116 Cal.Rptr. 575; see also Hasson v. Ford Motor Co.
(1977) 19 Cal.3d 530, 543, 138 Cal.Rptr. 705, 564 P.2d 857;


Borenkraut v. Whitten (1961) 56 Cal.2d 538, 545–546,


15 Cal.Rptr. 635, 364 P.2d 467; Phillips v. G.L. Truman
Excavation Co., supra, 55 Cal.2d at p. 806, 13 Cal.Rptr. 401,
362 P.2d 33.)


The trial court here refused General Motors' requested
instruction on one of its two primary defense theories, to wit,
that any design defect could not have been a “substantial” or
“contributing” cause of plaintiff's “enhanced” injuries if they


would have occurred even with a nondefective design. 1  The
proposed instruction, as the majority concede, was correct in
form and substance. If the force of the collision was so severe
that plaintiff's injuries would have occurred notwithstanding
any abstract “defect” in the vehicle's safety design, the defect
cannot be considered a substantial factor or legal cause in


bringing them about. (See Doupnik v. General Motors
Corp. (1990) 225 Cal.App.3d 849, 862–864, 275 Cal.Rptr.


715; Self v. General ***629  **320  Motors Corp.,
supra, 42 Cal.App.3d at p. 10, 116 Cal.Rptr. 575.)


As the majority further acknowledge, the proposed instruction
encapsulated a “major thrust” of the defense theory at trial.
General Motors presented substantial evidence that the force
of the collision was the sole cause of plaintiff's injuries,
wholly apart from the existence of any defect. Its expert
testified extensively in support of this theory, supporting
his opinion with references to crash tests and voluminous
documentation, and applying the data to the particular
circumstances of the collision between plaintiff and the other
driver. Thus, the proposed instruction set forth a correct
statement of law and was amply supported by the evidence at
trial. The trial court's refusal to instruct the jury pursuant to
its terms was plainly erroneous.


Was the error prejudicial? Viewed in the light of the relevant
prejudicial-error standard and the pertinent analytical factors,
I must conclude that it was. When the jury receives an
improper instruction in a civil case, prejudice will be found
“ ‘[w]here it seems probable that the jury's verdict may have
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been based on the erroneous instruction....’ ” (LeMons v.
Regents of University of California (1978) 21 Cal.3d 869,


875, 148 Cal.Rptr. 355, 582 P.2d 946, quoting Robinson v.
Cable (1961) 55 Cal.2d 425, 428, 11 Cal.Rptr. 377, 359 P.2d
929.) In assessing that probability, we look to several factors,
including the degree of conflict in the evidence, counsels'
*585  arguments, the effect of other instructions, and any


indication from the jury that it was confused or misled.


(Pool v. City of Oakland (1986) 42 Cal.3d 1051, 1069–
1070, 232 Cal.Rptr. 528, 728 P.2d 1163.)


With respect to the potentially mitigating effect of other
instructions, the standard definition of “legal cause” which
the trial court read the jury plainly did not represent an
adequate substitute for the requested pinpoint instruction.
As the majority concede, the general instruction dealt only


by “negative implication” (Self v. General Motors Corp.,
supra, 42 Cal.App.3d 1, 10, 116 Cal.Rptr. 575) with General
Motors' theory that any defect could not have been a
substantial factor because the injuries would have occurred
in any event. “A trial court should not require a party to
rely on abstract generalities in presenting its legal theory
of the case to the jury, but should instruct the jury on vital
issues in terms that relate to the particular case before it.”


(Self v. General Motors Corp., supra, 42 Cal.App.3d at p.


10, 116 Cal.Rptr. 575, italics added; see also Borenkraut
v. Whitten, supra, 56 Cal.2d at p. 545, 15 Cal.Rptr. 635, 364
P.2d 467.) That is precisely what failed to occur here. The
abstract definition of “legal cause”—a “difficult conceptual
problem for jurors—and for trial judges and appellate judges,


too, for that matter” (Self v. General Motors Corp., supra,
42 Cal.App.3d at p. 10, 116 Cal.Rptr. 575)—provided the
jury no meaningful guidance in terms related to the particular
case before it. Received in a factual vacuum and untethered
to the specific causation theory proffered by General Motors,
the general causation instruction failed to provide the tailored
nexus between facts and law to which General Motors was
entitled, and which the jury manifestly required. Hence, I
am compelled to conclude that this factor weighs strongly in
favor of a finding of prejudice.


The record evidence lends additional weight to this
conclusion. The majority note that General Motors produced
“voluminous evidence” to demonstrate that the force of the
accident was so severe that plaintiff's injuries would have
occurred regardless of any defect. We are apparently to infer,


therefore, that the jury was adequately apprised—based on the
evidence—of the law and logic underlying General Motors'
theory of defense. I would suggest that the more reasonable
inference is precisely the opposite. Given the voluminous
documentary and testimonial evidence adduced at trial, the
jury was all the more in need of a clear and unambiguous
instruction to integrate and make sense of the conflicting
evidence. Therefore, I must conclude that this factor supports
a finding of prejudice, as well.


The majority note that counsel for General Motors explained
its causation theory to the jury during closing argument.
Contrary to the conclusion of the majority, however, I
do not find that this represented an adequate ***630
**321  substitute for a proper legal instruction. Juries are


generally instructed, as they were *586  here, that “the
court's instructions ... instruct you as to the applicable law,”
and that “statements of counsel are not evidence” but merely
the statements of advocates. Thus, although pertinent to the
prejudice calculation, the arguments of counsel “are not to be
judged as having the same force as an instruction from the


court.” (Boyde v. California (1990) 494 U.S. 370, 384–
385, 110 S.Ct. 1190, 1200, 108 L.Ed.2d 316.)


Counsel's argument was merely that—argument—unless and
until a ratifying instruction from the trial court dignified it
with the force of law. As the United States Supreme Court
has well observed, “It is obvious that under any system of
jury trials the influence of the trial judge on the jury is
necessarily and properly of great weight, and that his lightest
word or intimation is received with deference, and may prove
controlling.” (Starr v. United States (1894) 153 U.S. 614, 626,
14 S.Ct. 919, 923, 38 L.Ed. 841, quoted with approval in


Sanguinetti v. Moore Dry Dock Co. (1951) 36 Cal.2d 812,
819, 228 P.2d 557.) The omission of a critical charge may, of
course, prove to be just as instrumental to the outcome. Thus,
I am not prepared to say that the trial court's refusal to instruct
on a theory at the heart of the defense, in terms pertinent to the
circumstances of the case, was rendered harmless as a result
of counsel's argument.


In view of these findings, it appears to me at the very
least reasonably “probable” that the jury's verdict may have
been based on the erroneous refusal to instruct on a critical


theory of the defense. (LeMons v. Regents of University of
California, supra, 21 Cal.3d at p. 875, 148 Cal.Rptr. 355, 582
P.2d 946.) Accordingly, I would reverse the judgment of the
Court of Appeal.
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All Citations


8 Cal.4th 548, 882 P.2d 298, 34 Cal.Rptr.2d 607,
Prod.Liab.Rep. (CCH) P 14,046


Footnotes


1 In its statement of facts, the Court of Appeal adopted testimony by an accident witness that at the moment
of impact, the Datsun had slowed from 50 miles per hour to between 15 and 25 miles per hour, and the
Camaro was traveling about 30 miles per hour. GM did not challenge this factual assumption in its petition
for rehearing.


2 Under the particular circumstances, use of the consumer expectations test alone was approved in


Grimshaw v. Ford Motor Co. (1981) 119 Cal.App.3d 757, 174 Cal.Rptr. 348. There, a 1972 Pinto was
instantly engulfed in flames when another vehicle struck it from the rear at 28 to 37 miles per hour. There
was evidence that Ford knew placement of the Pinto's fuel tank was unsafe. The theory of trial was consumer
expectations. Two weeks before the case went to the jury, we decided Barker. Ford immediately requested a
risk-benefit instruction, which the trial court refused. In a pre-Campbell appeal, the Court of Appeal affirmed.
Noting both the timing and theory-of-trial problems, the court also observed that a risk-benefit instruction
would actually have prejudiced Ford, because under Barker, it offered an additional means of recovery for


design defect. (119 Cal.App.3d at pp. 802–803, 174 Cal.Rptr. 348.)


3 For example, the ordinary consumers of modern automobiles may and do expect that such vehicles will be
designed so as not to explode while idling at stoplights, experience sudden steering or brake failure as they
leave the dealership, or roll over and catch fire in two-mile-per-hour collisions. If the plaintiff in a product
liability action proved that a vehicle's design produced such a result, the jury could find forthwith that the car
failed to perform as safely as its ordinary consumers would expect, and was therefore defective.


4 Plaintiff insists that manufacturers should be forced to design their products to meet the “objective” safety
demands of a “hypothetical” reasonable consumer who is fully informed about what he or she should expect.
Hence, plaintiff reasons, the jury may receive expert advice on “reasonable” safety expectations for the
product. However, this function is better served by the risk-benefit prong of Barker. There, juries receive
expert advice, apply clear guidelines, and decide accordingly whether the product's design is an acceptable
compromise of competing considerations.


On the other hand, appropriate use of the consumer expectations test is not necessarily foreclosed simply
because the product at issue is only in specialized use, so that the general public may not be familiar with
its safety characteristics. If the safe performance of the product fell below the reasonable, widely shared
minimum expectations of those who do use it, perhaps the injured consumer should not be forced to rely
solely on a technical comparison of risks and benefits. By the same token, if the expectations of the product's
limited group of ordinary consumers are beyond the lay experience common to all jurors, expert testimony


on the limited subject of what the product's actual consumers do expect may be proper. (See, e.g., Lunghi
v. Clark Equipment Co., supra, 153 Cal.App.3d 485, 496, 200 Cal.Rptr. 387.)


5 Plaintiff urges that any limitation on use of the consumer expectations test contravenes Greenman 's
purpose to aid hapless consumers. But we have consistently held that manufacturers are not insurers of their
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products; they are liable in tort only when “defects” in their products cause injury. (E.g., Daly v. General


Motors Corp. (1978) 20 Cal.3d 725, 733, 144 Cal.Rptr. 380, 575 P.2d 1162; Cronin, supra, 8 Cal.3d
121, 133.) Barker properly articulated that a product's design is “defective” only if it violates the “ordinary”
consumer's safety expectations, or if the manufacturer cannot show the design's benefits outweigh its risks.


In its amicus curiae brief, the California Trial Lawyers Association (CTLA) contends that because actions
of the Legislature indicate an intent to leave Barker undisturbed, we should not now limit the consumer
expectations theory of design defect set forth in that decision. CTLA notes post-Barker statutes which restrict
or preclude strict liability for certain products whose dangers are notorious and intentional or unavoidable.
(Civ.Code, §§ 1714.4, subd. (a) [“risk” that firearms or ammunition may discharge cannot outweigh “benefits”
of these products], 1714.45, subd. (a) [no strict liability for inherent, commonly known dangers of certain
products intended for personal consumption].). Each of these statutes recites that it is declaratory of “existing


law.” (Id., §§ 1714.4, subd. (d), 1714.45, subd. (c) [including specific reference to Cronin, supra ].) But
even if we accept CTLA's assertion of general legislative acquiescence in Barker, its hypothesis begs


the question of Barker 's actual meaning. As we have explained, Barker itself strongly implies that the
consumer expectations test does not apply when the degree of safety a product should exhibit under particular
circumstances is a matter beyond the common experience and understanding of its ordinary users.


6 Contrary to GM's suggestion, ordinary consumer expectations are not irrelevant simply because expert
testimony is required to prove that the product failed as marketed, or that a condition of the product as
marketed was a “substantial,” and therefore “legal,” cause of injury. We simply hold that the consumer
expectations test is appropriate only when the jury, fully apprised of the circumstances of the accident or
injury, may conclude that the product's design failed to perform as safely as its ordinary consumers would
expect.


7 GM observes that some other states have rejected the consumer expectation test. (E.g., Prentis v. Yale
Mfg. Co. (1984) 421 Mich. 670, 365 N.W.2d 176, 185–186 [adopting pure negligence theory for product


injury]; Turner v. General Motors Corp. (Tex.1979) 584 S.W.2d 844, 851.) But a substantial number of
jurisdictions expressly recognize, consistent with Barker, that a product's design is defective if it either violates
the minimum safety expectations of an ordinary consumer or contains dangers which outweigh its benefits.


(E.g., Masaki v. General Motors Corp. (1989) 71 Haw. 1, 780 P.2d 566, 578–579; Dart v. Wiebe Mfg.,


Inc. (1985) 147 Ariz. 242, 709 P.2d 876, 878–880; Knitz v. Minster Machine Co. (1982) 69 Ohio St.2d


460, 432 N.E.2d 814, 818; see Palmer v. Avco Distributing Corp. (1980) 82 Ill.2d 211, 45 Ill.Dec. 377,
380, 412 N.E.2d 959, 962, 965.)


8 In a separate argument, raised for the first time in GM's brief on the merits, both GM and the Council urge


us to reconsider Barker 's holding—embodied in the standard instruction received by this jury—that under
the risk-benefit test, the manufacturer has the burden of proving that the utility of the challenged design


outweighs its dangers. (Barker, supra, 20 Cal.3d at pp. 431–432, 143 Cal.Rptr. 225, 573 P.2d 443.) We
explained in Barker that placement of the risk-benefit burden on the manufacturer is appropriate because the


considerations which influenced the design of its product are “peculiarly within ... [its] knowledge.” (Id., at
p. 431, 143 Cal.Rptr. 225, 573 P.2d 443.) Furthermore, we observed, the “fundamental policies” of Greenman
dictate that a manufacturer who seeks to escape design defect liability on risk-benefit grounds “should bear
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the burden of persuading the trier of fact that its product should not be judged defective....” (Id. at pp. 431–
432, 143 Cal.Rptr. 225, 573 P.2d 443.)


GM argues that Barker unfairly requires the manufacturer to “prove a negative”—i.e., the absence of a
safer alternative design. The Council suggests our “peculiar knowledge” rationale is unrealistic under liberal
modern discovery rules. We are not persuaded. Barker allows the evaluation of competing designs, but it
does not require proof that the challenged design is the safest possible alternative. The manufacturer need
only show that given the inherent complexities of design, the benefits of its chosen design outweigh the
dangers. Moreover, modern discovery practice neither redresses the inherent technical imbalance between
manufacturer and consumer nor dictates that the injured consumer should bear the primary burden of
evaluating a design developed and chosen by the manufacturer. GM and the Council fail to convince us that
Barker was incorrectly decided in this respect.


9 This principle is distinct from the defense of “superseding cause,” which absolves a tortfeasor, even though
his conduct was a substantial contributing factor, when an independent event intervenes in the chain of
causation, producing harm of a kind and degree so far beyond the risk the original tortfeasor should have


foreseen that the law deems it unfair to hold him responsible. (See Doupnik v. General Motors Corp.,
supra, 225 Cal.App.3d 849, 863, 275 Cal.Rptr. 715; 6 Witkin, Summary of Cal.Law (9th ed. 1988) Torts,
§§ 975–976, pp. 366–367; Rest.2d Torts, supra, § 440.) It is also distinct from the doctrine of “concurrent
causes,” which holds that when two or more tortious acts combine, each contributing significantly to a single
ultimate harm, each act is deemed a substantial and legal cause of injury, making each concurrent tortfeasor


fully liable. (See 6 Witkin, Summary of Cal.Law, supra, Torts, § 970, pp. 360–361; but cf. McGee v. Cessna
Aircraft Co. (1983) 139 Cal.App.3d 179, 191, 188 Cal.Rptr. 542.)


10 In Self, supra, an analogous case, the issue was whether the placement of a Chevrolet's fuel tank made the
tank too vulnerable to the rupture and fire which occurred in a rear end collision. There the trial court wrongly
refused GM's instruction that defective placement of the tank could not be a “substantial factor” in burn injuries
suffered by the Chevrolet's passengers if the collision would have caused the same fire regardless of where
the tank was located. Plaintiff argues that the instruction proffered by GM in this case was properly rejected
because, unlike the Self instruction, it referred only to defects in the “subject vehicle” and did not focus on
the specific defects at issue. We see no material distinction that justified rejection.


Plaintiff also urges that GM's proposed instruction might have misled the jury because, in contrast with Self,
the instant lawsuit was only about “enhanced” injuries caused by a product defect. However, the proposed
instruction made that clear. Again, plaintiff demonstrates no basis for refusing the instruction.


11 Our adoption of this uniform test for civil instructional error disposes of GM's contention that we must find
the erroneous consumer expectations instruction (ante, pp. 612–619 of 34 Cal.Rptr.2d, pp. 303–310 of 882
P.2d) prejudicial because it raises a mere possibility that the jury's verdict was based on an incorrect legal


theory. (See, e.g., Cervantez v. J.C. Penney Co. (1979) 24 Cal.3d 579, 591, 156 Cal.Rptr. 198, 595 P.2d


975; Henderson v. Harnischfeger Corp. (1974) 12 Cal.3d 663, 671–674, 117 Cal.Rptr. 1, 527 P.2d 353;


cf. People v. Green (1980) 27 Cal.3d 1, 69, 164 Cal.Rptr. 1, 609 P.2d 468.) The oft-repeated maxim that
an appellate court may not “speculate” on the instructional basis of a general verdict cannot mean that a
civil judgment must invariably be reversed unless the record explicitly shows that the jury did not rely on
the erroneous theory. Such a rigid rule would be at odds with People v. Watson, supra, which sought to
eliminate the notion that the “mere possibility” of prejudice from trial error warrants reversal under article VI,


section 13. (46 Cal.2d 818, 836–837, 299 P.2d 243.) Indeed, our recent civil cases recognize that we
must examine the evidence, the arguments, and other factors to determine whether it is reasonably probable
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that instructions allowing application of an erroneous theory actually misled the jury. (E.g., Pool v. City of
Oakland, supra, 42 Cal.3d 1051, 1068–1073, 232 Cal.Rptr. 528, 728 P.2d 1163 [in false arrest action, issue


of probable cause erroneously submitted to jury]; Seaman's Direct Buying Service, Inc. v. Standard Oil Co.
(1984) 36 Cal.3d 752, 770–774, 206 Cal.Rptr. 354, 686 P.2d 1158 [instructions erroneously permitted tort
liability for good-faith denial of contract].) For reasons already stated (ante, pp. 619–620 of 34 Cal.Rptr.2d,
pp. 310–311 of 882 P.2d), we conclude that no such reasonable probability exists in this case.


12 Counsel explained: “So now think about causation. First of all, toe pan deformation doesn't even cause the
ankle injury because it is a compression fracture and you don't have compression under plaintiff's theory.
So we have nothing to say the toe pan deformation even caused the ankle injury. Put that together with the
timing that the ankle broke before the toe pan deformation.... [¶] ... Those are two reasons ... so far why the
toe pan deformation was not any cause of [plaintiff's] ankle injuries. [¶] There's a third reason. If the crash
is so severe that you think that [plaintiff's] ankles would have broken anyway, then whether or not there is a
defect ...[,] that defect isn't the cause of [plaintiff's] injuries. For example, you've got an elephant that drops on
a car and somebody receives a neck injury from it. And you are saying, well, there is a defect in the car and
the defect is what caused the neck injury. But if you find that the collision was so severe that she would have
received a neck injury no matter what ..., then you can't blame the defect. If you have got a severe collision
and you are going to get injuries, thenyou can't, even if you find a defect, you can't blame the car. Remember,
auto manufacturers can't build [a] 100–percent safe foolproof car.... [¶] We are to build a reasonably safe car
for reasonably foreseeable injuries. [¶] So if you have some severe collision where you think she would have
received these injuries anyway, then you can't hold the auto manufacturer responsible for the defect.”


* Hon. Roger W. Boren, Presiding Justice, Court of Appeal, Second District, Division Two, assigned by the
Acting Chairperson of the Judicial Council.


1 The requested instruction was as follows: “If you find that the subject Camaro vehicle was improperly
designed, but you also find that Terri Soule would have received enhanced injuries even if the design had
been proper, then you must find that the design was a not a substantial factor in bringing about her injuries
and therefore was not a contributing cause thereto.”


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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include an order to pay the other party or parties the amount of the 
reasonable expenses incurred because of the filing of the pleading, 
motion, or other paper, including a reasonable attorney's fee. 
Sanctions may be imposed only after notice and opportunity to be 
heard. An order imposing sanctions shall be in writing, and shall 
recite in detail the circumstances justifying sanctions. 


(b) This section shall apply only in Riverside County and San 
Bernardino County. The Legislature finds and declares that, in order 
to assess the impact of this section on a limited basis before making 
it applicable on a statewide basis, it is necessary for this section to be 
applicable for a limited period of time in those counties. 


(c) This section shall only be in effect from July 1, 1988, until 
January l, 1991, and on that date is repealed, unless a later enacted 
statute, which becomes effective on or before January 1, 1991, deletes 
or extends that date. 


SEC. 2. Section 631 of the Code of Civil Procedure is repealed. 
SEC. 3. Section 631 is added to the Code of Civil Procedure, to 


read: 
631. (a) Trial by jury may be waived by the several parties to an 


issue of fact in any of the following ways: 
( 1) By failing to appear at the trial. 
(2) By written consent filed with the clerk or judge. 
(3) By oral consent, in open court, entered in the minutes or 


docket. 
( 4) By failing to announce that a jury is required, at the time the 


cause is first set for trial, if it is set upon notice or stipulation, or within 
five days after notice of setting if it is set without notice or stipulation. 


(5) By failing to deposit with the clerk, or judge, advance jury fees 
25 days prior to the date set for trial, or as provided by subdivision 
(b). The advancedjury fee shall not exceed the amount necessary to 
pay the average mileage and fees of 20 trial jurors in the court to 
which the jurors are summoned. 


(6) By failing to deposit with the clerk, or judge, at the beginning 
of the second and each succeeding day's session a sum equal to one 
day's fees of the jury, and the mileage or transportation, if there are 
any. 


(b) In a superior court action if a jury is demanded by either party 
in the memorandum to set the cause for trial and the party, prior to 
trial, by announcement or by operation of law waives a trial by jury, 
then all adverse parties shall have five days following the receipt of 
notice of the waiver to file and serve a demand for a trial by jury and 
to deposit any advance jury fees which are then due. 


( c) When the party who has demanded trial by jury either waives 
such trial upon or after the assignment for trial to a specific 
department of the court, or upon or after the commencement of the 
trial, or fails to deposit the fees as provided in paragraph 6 of 
subdivision (a), trial by jury shall be waived by the other party either 
failing promptly to demand trial by jury before the judge in whose 
department the waiver, other than for the failure to deposit such 
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fees, was made, or by that party's failing promptly to deposit the fees 
provided in paragraph 6 of subdivision (a). 


(d) The court may, in its discretion upon just terms, allow a trial 
by jury although there may have been a waiver of a trial by jury. 


SEC. 4. Section 631.2 is added to the Code of Civil Procedure, to 
read: 


631.2. (a) Notwithstanding any other provision of law, the 
county may pay jury fees in civil cases from general funds of the 
county available therefor. Nothing in this section shall be construed 
to change the requirements for the deposit of jury fees in any civil 
case by the appropriate party to the litigation at the time and in the 
manner otherwise provided by law. Nothing in this section shall 
preclude the right of the county to be reimbursed by the party to the 
litigation liable therefor for any payment of jury fees pursuant to this 
section. 


(b) The party who has demanded trial by jury shall reimburse the 
county for the fees and mileage of all jurors appearing for voir dire 
examination, except those jurors who are excused and subsequently 
on the same day are called for voir dire examination in another case. 


SEC. 5. Section 1021.1 of the Code of Civil Procedure is amended 
to read: 


1021.1. (a) Reasonable attorney's fees, may be awarded in an 
amount to be determined in the court's discretion, to a party to any 
civil action as provided by this section, and that award shall be made 
upon notice and motion by a party and shall be an element of the 
costs of suit. 


(b) A party may be entitled, in the discretion of the court, to an 
award of attorney's fees under this section if all of the following 
conditions are met: 


( 1) The party has made an offer for judgment under Section 998. 
(2) That offer was not accepted within the time provided in 


Section 998. 
(3) The party to whom the offer was made thereafter failed to 


obtain a more favorable judgment. 
The party making the offer shall be entitled to attorney's fees only 


for legal services rendered after the date of the offer. 
(c) In exercising its discretion to award attorney's fees the court 


shall consider the following factors: 
(1) The reasonableness or lack thereof, of a party's failure to 


accept an offer for judgment under Section 998 in light of the facts 
known to the party at the time, of which, in light of all of the 
circumstances, should have been known to the party. Reasonableness 
shall be determined by a consideration of at least the following 
matters: 


(A) The then apparent merit or lack of merit in the claim that was 
the subject of the action. 


(B) The closeness of the questions of fact and law at issue. 
(C) Whether the offeror has unreasonably refused to furnish 


information necessary to evaluate the reasonableness of the offer. 
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(b) Unless a higher rate of mileage is otherwise provided by statute 
or by county or city and county ordinance, jurors in the superior and 
municipal courts shall be reimbursed for mileage at the rate of fifteen 
cents ($0.15) per mile for each mile actually traveled in attending court 
as a juror, in going only. 


SEC. 2. Section 631 of the Code of Civil Procedure is amended to 
read: 


631. (a) Trial by jury may be waived by the several parties to an 
issue of fact in any of the following ways: 


(1) By failing to appear at the trial. 
(2) By written consent filed with the clerk or judge. 
(3) By oral consent, in open court, entered in the minutes or docket. 
(4) By failing to announce that a jury is required, at the time the cause 


is first set for trial, if it is set upon notice or stipulation, or within five 
days after notice of setting if it is set without notice or stipulation. 


(5) By failing to deposit with the clerk, or judge, advance jury fees 25 
days prior to the date set for trial, except in unlawful detainer actions 
where the fees shall be deposited at least five days prior to the date set 
for trial, or as provided by subdivision (b ). An advance jury fee deposited 
pursuant to this paragraph may not exceed a total of one hundred fifty 
dollars ($150). 


(6) By failing to deposit with the clerk or judge, promptly after the 
impanelment of the jury, a sum equal to the mileage or transportation (if 
allowed by law) of the jury accrued up to that time. 


(7) By failing to deposit with the clerk or judge, at the beginning of 
the second and each succeeding day's session a sum equal to one day's 
fees of the jury, and the mileage or transportation, if any. 


(b) In a superior court action, other than a limited civil case, if a jury 
is demanded by either party in the memorandum to set the cause for trial 
and the party, prior to trial, by announcement or by operation of law, 
waives a trial by jury, then all adverse parties shall have five days 
following the receipt of notice of the waiver to file and serve a demand 
for a trial by jury and to deposit any advance jury fees that are then due. 


(c) When the party who has demanded trial by jury either (1) waives 
the trial upon or after the assignment for trial to a specific department of 
the court, or upon or after the commencement of the trial, or (2) fails to 
deposit the fees as provided in paragraph (6) of subdivision (a), trial by 
jury shall be waived by the other party by either failing promptly to 
demand trial by jury before the judge in whose department the waiver, 
other than for the failure to deposit the fees, was made, or by failing 
promptly to deposit the fees described in paragraph (6) of subdivision 
(a). 


( d) The court may, in its discretion upon just terms, allow a trial by 
jury although there may have been a waiver of a trial by jury. 
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SEC. 15. Section 631 of the Code of Civil Procedure is amended to 
read: 


631. (a) The right to a trial by jury as declared by Section 16 of 
Article I of the California Constitution shall be preserved to the parties 
inviolate. In civil cases, a jury may only be waived pursuant to 
subdivision (d). 


(b) Each party demanding a jury trial shall deposit advance jury fees 
with the clerk or judge. The total amount of the advance jury fees may 
not exceed one hundred fifty dollars ($150) for each party. The deposit 
shall be made at least 25 calendar days before the date initially set for 
trial, except that in unlawful detainer actions the fees shall be deposited 
at least five days before the date set for trial. 


( c) The parties demanding a jury trial shall deposit with the clerk or 
judge, at the beginning of the second and each succeeding day's session, 
a sum equal to that day's fees and mileage of the jury, including the fees 
and mileage for the trial jury panel if the trial jury has not yet been 
selected and sworn. If more than one party has demanded a jury, the 
respective amount to be paid daily by each party demanding a jury shall 
be determined by stipulation of the parties or by order of the court. 


(d) A party waives trial by jury in any of the following ways: 
(1) By failing to appear at the trial. 
(2) By written consent filed with the clerk or judge. 
(3) By oral consent, in open court, entered in the minutes. 
(4) By failing to announce that a jury is required, at the time the cause 


is first set for trial, if it is set upon notice or stipulation, or within five 
days after notice of setting if it is set without notice or stipulation. 


(5) By failing to deposit with the clerk, or judge, advance jury fees as 
provided in subdivision (b ). 


(6) By failing to deposit with the clerk or judge, at the beginning of 
the second and each succeeding day's session, the sum provided in 
subdivision (c). 


( e) The court may, in its discretion upon just terms, allow a trial by 
jury although there may have been a waiver of a trial by jury. 


SEC. 16. Section 1005 of the Code of Civil Procedure is amended 
to read: 


1005. (a) Written notice shall be given, as prescribed in 
subdivisions (b) and (c), for the following motions: 


( 1) Notice of Application and Hearing for Writ of Attachment under 
Section 484.040. 


(2) Notice of Application and Hearing for Claim and Delivery under 
Section 512.030. 


(3) Notice of Hearing for Claim of Exemption under Section 
706.105. 
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JURY-FEES-JUVENILE COURTS-JURISDICTION 


AN ACT to amend Sections 631 and 631.3 of the Code of Civil Procedure, and to amend Sections 


607, 1719, 1719.5, 1769, and 1771 of the Welfare and Institutions Code, relating to public safety, 


and making an appropriation therefor, to take effect immediately, bill related to the budget. 


[Filed with Secretary of State September 17, 2012.] 


LEGISLATIVE COUNSEL'S DIGEST 


AB 1481, Committee on Budget. Public safety. 


Existing law requires each party demanding a jury trial to deposit advance jury fees in the amount of $150 with the clerk or 


judge. Existing law requires the court to transmit the advance jury fees to the State Treasury for deposit in the Trial Court 


Trust Fund within 45 calendar days after the end of the month in which the advance jury fees are deposited with the court. 


This bill would instead require that at least one party demanding a jury on each side of a civil case pay a 


nonrefundable fee of$150, unless the fee has been paid by another party on the same side of the case. The bill 


would make that fee due on or before the date scheduled for the initial case management conference in the action, 


except in specified circumstances. The bill would make related and conforming changes to those provisions. 


Existing law authorizes the juvenile court to retain jurisdiction over a ward of the court, until the ward 


attains 21 years of age, except in certain circumstances. Existing law further authorizes the court to retain 


jurisdiction over a ward who has committed specified serious offenses or other offenses requiring registration 


as a sex offender, until age 25, if committed to the Department of Corrections and Rehabilitation, Division of 


Juvenile Facilities, or to a state hospital or mental health facility. Existing law also requires, on and after July 


1, 2012, every person committed by the juvenile court to the Department of Corrections and Rehabilitation, 


Division of Juvenile Facilities, by reason of committing specified offenses, to be discharged after a 2-year 


period of control, or when that person reaches 23 years of age, whichever occurs later, except as specified. 


This bill would remove specified offenses requiring registration as a sex offender from those provisions 


that allow the court, in certain circumstances, to retain jurisdiction over a ward until that person attains 


either 25 years of age or 23 years of age. The bill would state that these changes apply retroactively. 


Existing law authorizes the Department of Corrections and Rehabilitation to develop and implement a system of graduated 


sanctions for wards that distinguishes between minor, intermediate, and serious misconduct. Existing law further requires the 


department to promulgate regulations to implement a table of sanctions to be used in determining discharge consideration 
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date extensions. Existing law also authorizes the department to extend a ward's discharge consideration date, subject to 


appeal, to not more than 12 months, for a sustained serious misconduct violation if all other sanctioning options have been 


considered and determined to be unsuitable in light of the previous case history and circumstances of the misconduct. 


This bill would delete the above provision requiring the department to promulgate regulations to implement a table of 


sanctions, in certain circumstances. The bill would also revise the above provision regarding a ward's discharge to instead 


prohibit the department from extending a ward's discharge consideration date for incidents occurring after September 1, 2012. 


The bill would appropriate $1,000 from the General Fund to the 


Department of Corrections and Rehabilitation for administration. 


This bill would declare that it is to take effect immediately as a bill providing for appropriations related to the Budget Bill. 


Appropriation: yes. 


The people of the State of California do enact as follows: 


SECTION 1. Section 631 of the Code of Civil Procedure is amended to read: 


<< CA CIV PRO§ 631 >> 


631. (a) The right to a trial by jury as declared by Section 16 of Article I of the California Constitution shall be preserved to the 


parties inviolate. In civil cases, a jury may only be waived pursuant to subdivision (f). 


(b) 11<.___;L_JL At least one party demanding a jury 11<.___;L_JL on each side of a civil case shall pay a nonrefundable fee of one 


hundred fifty dollars ($150)-1l!....llL.ll , unless the fee has been paid by another party on the same side of the case. The fee shall 


offset the costs to the state of providing juries in civil cases. If there are more than two parties to the case, for purposes 


of this section only, all plaintiffs shall be considered one side of the case, and all other parties shall be considered the 


other side of the case. Payment of the fee by a party on one side of the case shall not relieve parties on the other side 


of the case from waiver pursuant to subdivision (t). 


( c) The� fee� described in subdivision (b) shall be due on or before the date scheduled for the initial case management 


conference in the actionii..ll!. , except as follows: 


(1) In unlawful detainer actions, the fees shall be due at least five days before the date set for trial. 


(2) If no case management conference is scheduled in a civil action, .!L.lL.L or the initial case management conference 


occurred before June 28, 2012, and the initial complaint was filed on or after July 1, 2011, the fee shall be due no later 


than 365 calendar days after the filing of the initial complaint. 


(3) If the initial case management conference occurred before June 28, 2012, and the initial complaint in the case was 


filed before July 1, 2011, the fee shall be due at least 25 calendar days before the date initially set for trial. 


(4) If the party requesting a jury has not appeared before the initial case management conference, or first appeared more than 


365 calendar days after the filing of the initial complaint, the fee shall be i..i..llL. due at least 25 calendar days before the date 


initially set for trial....L.L.ll!. . 


(d) If a party failed to timely pay the fee described in subdivision (b) that was due between June 27, 2012, and November 


30, 2012, the party will be relieved of a jury waiver on that basis only if the party pays the fee on or before December 


31, 2012, or 25 calendar days before the date initially set for trial, whichever is earlier. 
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( e) The parties demanding a jury trial shall deposit with the clerk or judge, at the beginning of the second and each succeeding 


day's session, a sum equal to that day's fees and mileage of the jury, including the fees and mileage for the trial jury panel if 


the trial jury has not yet been selected and sworn. If more than one party has demanded a jury, the respective amount to be paid 


daily by each party demanding a jury shall be determined by stipulation of the parties or by order of the court. 


(t) A party waives trial by jury in any of the following ways: 


(1) By failing to appear at the trial. 


(2) By written consent filed with the clerk or judge. 


(3) By oral consent, in open court, entered in the minutes. 


( 4) By failing to announce that a jury is required, at the time the cause is first set for trial, if it is set upon notice or stipulation, 


or within five days after notice of setting if it is set without notice or stipulation. 


(5) By failing to .llL..JIL.L. timely pay the fee described in subdivision .llL..JIL.L. (b), unless another party on the same side of 


the case has paid that fee. 


(6) By failing to deposit with the clerk or judge, at the beginning of the second and each succeeding day's session, the sum 


provided in subdivision ( e ). 


(g) The court may, in its discretion upon just terms, allow a trial by jury although there may have been a waiver of a trial by jury. 


(h) The court shall transmit the 11,____;!!___;1 fee described in subdivision (b) to the State Treasury for deposit in the Trial Court Trust 


Fund within 45 calendar days after the end of the month in which the .L.L.L fee is paid to the court. 


SEC. 2. Section 631.3 of the Code of Civil Procedure is amended to read: 


<< CA CIV PRO § 631.3 >> 


631.3. (a) Notwithstanding any other law, when a party to the litigation has deposited jury fees with the judge or clerk and 


that party waives a jury or obtains a continuance of the trial, or the case is settled, none of the deposit shall be refunded if 


the court finds there has been insufficient time to notify the jurors that the trial would not proceed at the time set. If the jury 


fees so deposited are not refunded for any of these reasons, or if a refund of jury fees deposited with the judge or clerk has 


not been requested, in writing, by the depositing party within 20 business days from the date on which the jury is waived or 


the action is settled, dismissed, or a continuance thereof granted, the fees shall be transmitted to the Controller for deposit into 


the Trial Court Trust Fund. 


(b) All jury fees and mileage fees that may accrue by reason of a juror serving on more than one case in the same day shall 


be transmitted to the Controller for deposit into the Trial Court Trust Fund. All jury fees that were deposited with the court in 


advance of trial pursuant to Section 631 prior to January 1, 1999, and that remain on deposit in cases that were settled, dismissed, 


or otherwise disposed of, and three years have passed since the date the case was settled, dismissed, or otherwise disposed of, 


shall be transmitted to the Controller for deposit into the Trial Court Trust Fund. 


( c) .L.L.L The fee described in subdivision (b) of Section 631 shall be nonrefundable and is not subject to this section. 
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SEC. 3. Section 607 of the Welfare and Institutions Code is amended to read: 


<< CA WEL & INST § 607 >> 


607. (a) The court may retain jurisdiction over any person who is found to be a ward or dependent child of the juvenile court 


until the ward or dependent child attains 21 years of age, except as provided in subdivisions (b ), ( c ), and ( d). 


(b) The court may retain jurisdiction over any person who is found to be a person described in Section 602 by reason of the 


commission of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision ( d) of Section 707, .ll!....JILi._ until 


that person attains 25 years of age if the person was committed to the Department of Corrections and Rehabilitation, Division 


of Juvenile Facilities. 


( c) The court shall not discharge any person from its jurisdiction who has been committed to the Department of Corrections 


and Rehabilitation, Division of Juvenile Facilities so long as the person remains under the jurisdiction of the Department of 


Corrections and Rehabilitation, Division of Juvenile Facilities, including periods of extended control ordered pursuant to Section 


1800. 


( d) The court may retain jurisdiction over any person described in Section 602 by reason of the commission of any of the 


offenses listed in subdivision (b) or paragraph (2) of subdivision (d) of Section 707, .llL.JIL.lL who has been confined in a state 


hospital or other appropriate public or private mental health facility pursuant to Section 702.3 until that person attains 25 years 


of age, unless the court that committed the person finds, after notice and hearing, that the person's sanity has been restored. 


(e) The court may retain jurisdiction over any person while that person is the subject of a warrant for arrest issued pursuant 


to Section 663. 


(f) Notwithstanding subdivisions (b) and (d), on and after July 1, 2012, every person committed by the juvenile court to the 


Department of Corrections and Rehabilitation, Division of Juvenile Facilities, who is found to be a person described in Section 


602 by reason of the violation of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision ( d) of Section 


707 .ll!....JILi._ shall be discharged upon the expiration of a two-year period of control, or when the person attains 23 years of 


age, whichever occurs later, unless an order for further detention has been made by the committing court pursuant to Article 


6 (commencing with Section 1800) of Chapter 1 of Division 2.5. This section shall not apply to persons committed to the 


Department of Corrections and Rehabilitation, Division of Juvenile Facilities, or persons confined in a state hospital or other 


appropriate public or private mental health facility, by a court prior to July 1, 2012, pursuant to subdivisions (b) and (d). 


(g) The amendments to this section made by the act adding this subdivision shall apply retroactively. 


SEC. 4. Section 1719 of the Welfare and Institutions Code, as amended by Section 94 of Chapter 41 of the Statutes of 2012, 


is amended to read: 


<< CA WEL & INST § 1719 >> 


1719. (a) This section applies only to a ward who is released to parole supervision prior to the 90th day after the enactment 


of the act adding this subdivision. 


(b) Commencing July 1, 2005, the following powers and duties shall be exercised and performed by the Juvenile Parole Board: 


discharges of commitment, orders to parole and conditions thereof, revocation or suspension of parole, and disciplinary appeals. 


( c) Any ward may appeal an adjustment to his or her parole consideration date to a panel comprised of at least two 


commissioners. 
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(d) The following powers and duties shall be exercised and performed by the Division of Juvenile Facilities: return of persons 


to the court of commitment for redisposition by the court, determination of offense category, setting of parole consideration 


dates, conducting annual reviews, treatment program orders, institution placements, furlough placements, return of nonresident 


persons to the jurisdiction of the state of legal residence, disciplinary decisionmaking, and referrals pursuant to Section 1800. 


( e) The department shall promulgate policies and regulations implementing a departmentwide system of graduated sanctions 


for addressing ward disciplinary matters. The disciplinary decisionmaking system shall be employed as the disciplinary system 


in facilities under the jurisdiction of the Division of Juvenile Facilities, and shall provide a framework for handling disciplinary 


matters in a manner that is consistent, timely, proportionate, and ensures the due process rights of wards. The department shall 


develop and implement a system of graduated sanctions that distinguishes between minor, intermediate, and serious misconduct. 


The department may not extend a ward's discharge consideration date . .liL.lL.llL The department also may promulgate regulations 


to establish a process for granting wards who have successfully responded to disciplinary sanctions a reduction of up to 50 


percent of any time acquired for disciplinary matters. 


(t) This section shall remain in effect only until January 1, 2013, and as of that date is repealed, unless a later enacted statute, 


that is enacted before January 1, 2013, deletes or extends that date. 


SEC. 5. Section 1719 of the Welfare and Institutions Code, as amended by Section 95 of Chapter 41 of the Statutes of 2012, 


is amended to read: 


<< CA WEL & INST § 1719 >> 


1719. (a) The following powers and duties shall be exercised and performed by the Juvenile Parole Board: discharges of 


commitment, orders for discharge from the jurisdiction of the Division of Juvenile Facilities to the jurisdiction of the committing 


court, and disciplinary appeals. 


(b) Any ward may appeal a decision by the Juvenile Parole Board to deny discharge to a panel comprised of at least two 


commissioners. 


(c) The following powers and duties shall be exercised and performed by the Division of Juvenile Facilities: return of 


persons to the court of commitment for redisposition by the court or a reentry disposition, determination of offense category, 


setting of discharge consideration dates, conducting annual reviews, treatment program orders, institution placements, furlough 


placements, return of nonresident persons to the jurisdiction of the state of legal residence, disciplinary decisionmaking, and 


referrals pursuant to Section 1800. 


( d) The department shall promulgate policies and regulations implementing a departmentwide system of graduated sanctions 


for addressing ward disciplinary matters. The disciplinary decisionmaking system shall be employed as the disciplinary system 


in facilities under the jurisdiction of the Division of Juvenile Facilities, and shall provide a framework for handling disciplinary 


matters in a manner that is consistent, timely, proportionate, and ensures the due process rights of wards. The department shall 


develop and implement a system of graduated sanctions that distinguishes between minor, intermediate, and serious misconduct. 


The department may not extend a ward's discharge consideration date . .liL.lL.llL The department also may promulgate regulations 


to establish a process for granting wards who have successfully responded to disciplinary sanctions a reduction of any time 


acquired for disciplinary matters. 


(e) This section shall become operative on January 1, 2013. 


SEC. 6. Section 1719.5 of the Welfare and Institutions Code is amended to read: 
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<< CA WEL & INST § 1719.5 >> 


1719.5. (a) This section shall become operative on the 90th day after the enactment of the act adding this section. 


(b) The following powers and duties shall be exercised and performed by the Juvenile Parole Board: discharges of commitment, 


orders for discharge from the jurisdiction of the Division of Juvenile Facilities to the jurisdiction of the committing court, 


revocation or suspension of parole, and disciplinary appeals. 


( c) Any ward may appeal a decision by the Juvenile Parole Board to deny discharge to a panel comprised of at least two 


commissioners. 


(d) The following powers and duties shall be exercised and performed by the Division of Juvenile Facilities: return of 


persons to the court of commitment for redisposition by the court or a reentry disposition, determination of offense category, 


setting of discharge consideration dates, conducting annual reviews, treatment program orders, institution placements, furlough 


placements, return of nonresident persons to the jurisdiction of the state of legal residence, disciplinary decisionmaking, and 


referrals pursuant to Section 1800. 


(e) The department shall promulgate policies and regulations implementing a departmentwide system of graduated sanctions 


for addressing ward disciplinary matters. The disciplinary decisionmaking system shall be employed as the disciplinary system 


in facilities under the jurisdiction of the Division of Juvenile Facilities, and shall provide a framework for handling disciplinary 


matters in a manner that is consistent, timely, proportionate, and ensures the due process rights of wards. The department shall 


develop and implement a system of graduated sanctions that distinguishes between minor, intermediate, and serious misconduct. 


The department may not extend a ward's discharge consideration date .ll!....JJLJJL for incidents occurring after September 1, 2012. 


In any case in which a discharge consideration date has been extended, the disposition report shall clearly state the reasons for 


the extension. The length of any discharge consideration date extension shall be based on the seriousness of the misconduct, 


the ward's prior disciplinary history, the ward's progress toward treatment objectives, the ward's earned program credits, and 


any extenuating or mitigating circumstances. The department shall promulgate regulations to implement a table of sanctions to 


be used in determining discharge consideration date extensions. The department also may promulgate regulations to establish 


a process for granting wards who have successfully responded to disciplinary sanctions a reduction of up to 50 percent of any 


time acquired for disciplinary matters. 


(t) This section applies only to a ward who is discharged from state jurisdiction to the jurisdiction of the committing court on 


or after the operative date of this section. 


(g) This section shall remain in effect only until January 1, 2013, and as of that date is repealed, unless a later enacted statute, 


that is enacted before January 1, 2013, deletes or extends that date. 


SEC. 7. Section 1769 of the Welfare and Institutions Code is amended to read: 


<< CA WEL & INST § 1769 >> 


1769. (a) Every person committed to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities, by a 


juvenile court shall, except as provided in subdivision (b ), be discharged upon the expiration of a two-year period of control 


or when he or she attains 21 years of age, whichever occurs later, unless an order for further detention has been made by the 


committing court pursuant to Article 6 ( commencing with Section 1800). 


(b) Every person committed to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities, by a juvenile 


court who has been found to be a person described in Section 602 by reason of the violation of any of the offenses listed in 


subdivision (b) or paragraph (2) of subdivision ( d) of Section 707, 1LL.llL shall be discharged upon the expiration of a two-year 
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period of control or when he or she attains 25 years of age, whichever occurs later, unless an order for further detention has 


been made by the committing court pursuant to Article 6 (commencing with Section 1800). 


( c) Notwithstanding subdivision (b ), on and after July 1, 2012, every person committed by a juvenile court to the Department of 


Corrections and Rehabilitation, Division of Juvenile Facilities, who is found to be a person described in Section 602 by reason 


of the violation of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision ( d) of Section 707, � shall 


be discharged upon the expiration of a two-year period of control, or when he or she attains 23 years of age, whichever occurs 


later, unless an order for further detention has been made by the committing court pursuant to Article 6 ( commencing with 


Section 1800). This section shall not apply to persons committed to the Department of Corrections and Rehabilitation, Division 


of Juvenile Facilities, by a juvenile court prior to July 1, 2012, pursuant to subdivision (b). 


(d) The amendments to this section made by the act adding this subdivision shall apply retroactively. 


SEC. 8. Section 1771 of the Welfare and Institutions Code is amended to read: 


<< CA WEL & INST § 1771 >> 


1771. (a) Every person convicted of a felony and committed to the Department of Corrections and Rehabilitation, Division of 


Juvenile Facilities, shall be discharged when he or she attains 25 years of age, unless an order for further detention has been 


made by the committing court pursuant to Article 6 (commencing with Section 1800) or unless a petition is filed under Article 


5 ( commencing with Section 1780). In the event that a petition under Article 5 ( commencing with Section 1780) is filed, the 


division shall retain control until the final disposition of the proceeding under Article 5 (commencing with Section 1780). 


(b) Notwithstanding subdivision (a), on and after July 1, 2012, every person committed by a juvenile court to the Department of 


Corrections and Rehabilitation, Division of Juvenile Facilities, who is found to be a person described in Section 602 by reason 


of the violation of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision ( d) of Section 707, � shall 


be discharged upon the expiration of a two-year period of control, or when the person attains 23 years of age, whichever occurs 


later, unless an order for further detention has been made by the committing court pursuant to Article 6 ( commencing with 


Section 1800). This section shall not apply to persons committed to the Department of Corrections and Rehabilitation, Division 


of Juvenile Facilities, by a juvenile court prior to July 1, 2012, pursuant to subdivision (a). 


(c) The amendments to this section made by the act adding this subdivision shall apply retroactively. 


SEC. 9. The sum of one thousand dollars ($1,000) is hereby appropriated from the General Fund to the Department of 


Corrections and Rehabilitation for administration. 


SEC. 10. This act is a bill providing for appropriations related to the Budget Bill within the meaning of subdivision (e) of 


Section 12 of Article IV of the California Constitution, has been identified as related to the budget in the Budget Bill, and shall 


take effect immediately. 
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(b) If a party has received a waiver of fees pursuant to Article 6 ( commencing with Section 68630) of Chapter 2 of Title 8 of 
the Government Code, neither a vendor nor a court shall charge that party any of the fees authorized by this section, subject 
to the following: 


(1) The vendor or court that provides the telephone appearance service shall have a lien, as provided by rule of court, on any 
judgment, including a judgment for costs, that the party may receive, in the amount of the fee that the party would have paid 
for the telephone appearance. 


(2) If the vendor or court later receives a fee or a portion of a fee for appearance by telephone that was previously waived, that 
fee shall be distributed consistent with Section 72011 of the Government Code. 


( c) The fee described in this section shall be a recoverable cost under Section 1033 .5 of the Code of Civil Procedure. 


<< Repealed: CA CIV PRO § 367.6 >> 


SEC. 2. Section 367.6 of the Code of Civil Procedure, as added by Section 4 of Chapter 720 of the Statutes of 2010, is repealed. 


SEC. 3. Section 631 of the Code of Civil Procedure is amended to read: 


<< CA CIV PRO § 631 >> 


631. (a) The right to a trial by jury as declared by Section 16 of Article I of the California Constitution shall be preserved to the 
parties inviolate. In civil cases, a jury may only be waived pursuant to subdivision (f). 


(b) Each party demanding a jury trial shall deposit advance jury fees with the clerk or judge. The total amount of the advance 
jury fees � shall be one hundred fifty dollars ($150) for each party. 


(c) The advance jury fee deposit shall be made on or before the date scheduled for the initial case management conference 


in the action. If no case management conference is scheduled in a civil action, the advance jury deposit shall be made 


no later than 365 calendar days after the filing of the initial complaint. If the party has not appeared before the initial 


case management conference or has appeared more than 365 calendar days after the filing of the initial complaint, the 


deposit shall be made as provided in subdivision (d). 


(d) Except as otherwise provided in subdivision (c), the deposit of advance jury fees shall be made at least 25 calendar 
days before the date initially set for trial, except that in unlawful detainer actions the fees shall be deposited at least five days 
before the date set for trial. 


(e) The parties demanding a jury trial shall deposit with the clerk or judge, at the beginning of the second and each succeeding 
day's session, a sum equal to that day's fees and mileage of the jury, including the fees and mileage for the trial jury panel if 
the trial jury has not yet been selected and sworn. If more than one party has demanded a jury, the respective amount to be paid 
daily by each party demanding a jury shall be determined by stipulation of the parties or by order of the court. 


(f) A party waives trial by jury in any of the following ways: 


(1) By failing to appear at the trial. 


(2) By written consent filed with the clerk or judge. 
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(3) By oral consent, in open court, entered in the minutes. 


( 4) By failing to announce that a jury is required, at the time the cause is first set for trial, if it is set upon notice or stipulation, 
or within five days after notice of setting if it is set without notice or stipulation. 


( 5) By failing to deposit with the clerk, or judge, advance jury fees as provided in subdivision 1IL1IL1IL ( c) or ( d), as applicable. 


(6) By failing to deposit with the clerk or judge, at the beginning of the second and each succeeding day's session, the sum 
provided in subdivision (e). 


(g) The court may, in its discretion upon just terms, allow a trial by jury although there may have been a waiver of a trial by jury. 


(h) The court shall transmit the advance jury fees to the State Treasury for deposit in the Trial Court Trust Fund within 


45 calendar days after the end of the month in which the advance jury fees are deposited with the court. 


(i) Advance jury fees deposited after the effective date of the act that amended this section during the 2011-12 Regular 


Session shall be nonrefundable. 


SEC. 4. Section 631.3 of the Code of Civil Procedure is amended to read: 


<< CA CIV PRO § 631.3 >> 


631.3. (a) Notwithstanding any other 1ILllL..llL. law, when a party to the litigation has deposited jury fees with the judge or clerk 
and that party waives a jury or obtains a continuance of the trial, or the case is settled, none of the deposit shall be refunded if 
the court fmds there has been insufficient time to notify the jurors that the trial would not proceed at the time set. If the jury 
fees so deposited are not refunded for 1ILllL..llL. any of these reasons....!IL.JLI!. , or if a refund of jury fees deposited with the judge 
or clerk has not been requested, in writing, by the depositing party within 20 business days from the date on which the jury is 
waived or the action is settled, dismissed, or a continuance thereof granted, the fees shall be transmitted to the Controller for 
deposit into the Trial Court Trust Fund. 


(b) All jury fees and mileage fees that may accrue by reason of a juror serving on more than one case in the same day shall 
be transmitted to the Controller for deposit into the Trial Court Trust Fund. All jury fees that were deposited with the court 
in advance of trial pursuant to Section 631 prior to January 1, 1999, and that remain on deposit in cases that were settled, 
dismissed, or otherwise disposed of, and three years have passed since the date the case was settled, dismissed, or otherwise 
disposed of, shall be transmitted to the Controller for deposit into the Trial Court Trust Fund. 


(c) Advance jury fees deposited after the effective date of the act that amended this section during the 2011-12 Regular 


Session shall be nonrefundable. 


SEC. 5. Section 53086 of the Education Code is amended to read: 


<< CA EDUC § 53086 >> 


53086. (a) There is in the department the California Career Resource Network Program, formerly called the California 
Occupational Information Coordinating Committee. This program is established for the purposes of Section 2328 of Title 20 
of the United States Code, for the purposes of this article, and for other purposes authorized by the Legislature. 


(b) The mission of the program is to provide all persons in California with career development information and resources to 
enable them to reach their career goals. 
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16 Cal.3d 893
Supreme Court of California.


Lynn TAYLOR, a minor, etc.,


et al., Plaintiffs and Appellants,


v.


UNION PACIFIC RAILROAD CORPORATION


et al., Defendants and Respondents.


L.A. 30531.
|


May 13, 1976.


Synopsis
Minors, through their guardians ad litem, brought suit against
three railroads and city to recover for injuries sustained when
train collided with car in which the minors were riding.
The Los Angeles County Superior Court, Max Z. Wisot,
J., entered judgment in favor of defendants, and plaintiffs
appealed. The Supreme Court, Richardson, J., held, inter
alia, that waiver of a jury trial does not require ‘joint’ or
‘simultaneous' waiver by both parties; and that plaintiffs'
waived right to jury trial was not ‘reinstated’ once defendants,
having ‘picked up’ the jury by payment of the required
fees, thereafter expressly waived in turn their right to a jury,
since neither the cases nor statutes provide for revival of a
previously waived right to jury trial, except in the court's
discretion, and since, in any event, plaintiffs failed to demand
a jury trial or object to the court's ruling that plaintiffs' prior
waiver remained in effect.


Cause retransferred with directions.


Opinion, 50 Cal.App.3d 271, 123 Cal.Rptr. 148, vacated.


West Headnotes (7)


[1] Jury Operation and Effect of Waiver


Plaintiffs' initial waiver of a jury was not
necessarily “for all time” or “forever.” West's
Ann.Code Civ.Proc. § 631, subd. 8.


[2] Jury Payment or Deposit of Jury Fees


Where plaintiffs failed to deposit jury fees after
their express waiver of a jury on August 2, 1972,
they waived their right to a jury trial. West's
Ann.Code Civ.Proc. § 631, subd. 7.


4 Cases that cite this headnote


[3] Jury Form and Sufficiency of Waiver


Jury Operation and Effect of Waiver


Waiver of a jury trial does not require “joint”
or “simultaneous” waiver by both parties; rather,
the statutory pattern contemplates an alternating
process of waiver in which the onus of demand
for jury and deposit of jury fees may briefly
oscillate back and forth between the parties until
final waiver by the last party permitted to assert
the right, subject always to trial court discretion
to relieve from waiver for just cause. West's
Ann.Code Civ.Proc. § 631.


4 Cases that cite this headnote


[4] Jury Operation and Effect of Waiver


Plaintiffs' waived right to jury trial was not
“reinstated” once defendant, having “picked
up” the jury by payment of the required fees,
thereafter expressly waived in turn their right to
a jury, since neither the cases nor statutes provide
for revival of a previously waived right to jury
trial, except in the court's discretion, and since,
in any event, plaintiffs failed to demand a jury
trial or object to the court's ruling that plaintiffs'
prior waiver remained in effect. West's Ann.Code
Civ.Proc. §§ 631, 631, subds. 4, 7, 8.


13 Cases that cite this headnote


[5] Jury Operation and Effect of Waiver


General rule is that once a party has waived his
right to jury trial, such waiver cannot thereafter
be withdrawn except in the discretion of the trial
court. West's Ann.Code Civ.Proc. § 631.
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[6] Jury Operation and Effect of Waiver


When the party who originally demanded a
jury trial subsequently waives it, the other party
has the opportunity to preserve a jury trial by
promptly demanding one and depositing the
necessary jury fees; however, in respect to the
party who originally demanded and then waived
a jury trial, he may be relieved of that waiver
only in the discretion of the trial court. West's
Ann.Code Civ.Proc. §§ 631, 631, subd. 8.


11 Cases that cite this headnote


[7] Jury Necessity for Demand


A party cannot without objection try his case
before a court without a jury, lose it and then
complain that it was not tried by a jury. West's
Ann.Code Civ.Proc. § 631.


22 Cases that cite this headnote
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Berman, Encino, for plaintiffs and appellants.
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respondents.


Opinion


*895  RICHARDSON, Justice.


In this personal injury action appeal, we consider whether
plaintiffs were improperly denied their right to a trial by jury.
As will appear, we have concluded that, under the particular
facts in this case, plaintiffs waived their right to a jury trial.
(See Code Civ.Proc., s 631, subd. 8.)


***25  **857  Plaintiff minors, through their guardians ad
litem, brought this action against defendants (three railroad
corporations and the City of Los Angeles) to recover for
personal injuries sustained when a train collided with the car
in which plaintiffs were riding. Plaintiffs, in an appropriate
manner, demanded a jury, deposited the required fees (see
Code Civ.Proc., s 631, subd. 5), and the trial commenced on


July 25, 1972, as a jury trial. On August 2, 1972, plaintiffs
notified the clerk that they no longer wished a jury and
the defendants thereupon paid the jury fees with the trial
continuing before a jury until Monday, August 7, 1972,
at which time defendants also waived a jury, they having
previously paid the fees for August 7, and on that day the jury
was discharged. The trial continued before the court which
ultimately entered its own findings against plaintiffs and ruled
that they take nothing on their complaint.


Plaintiffs filed their appeal and, in addition to the jury
trial issue discussed below, raised numerous other issues,
including the failure of the evidence to support the findings,
inconsistencies in the findings of fact, and the trial court's
refusal to grant a new trial.


The Court of Appeal disposed of the appeal by ruling
that plaintiffs were improperly denied a jury trial, thereby
finding it unnecessary to reach the additional issues raised
by plaintiffs regarding the merits of their cause of action.
We granted a hearing in the matter for the sole purpose of
considering the jury trial issue. As will be developed, we have
concluded that plaintiffs waived their right to a jury trial, and
that reversal of the trial court's judgment cannot be based upon
this ground. Accordingly, we will retransfer the cause to the
Court of Appeal for consideration of the merits of plaintiffs'
appeal. (Cal.Const., art. VI, s 12; Cal.Rules of Court, rule
20.) We consider such a procedure appropriate to assure that
complex and substantial issues raised on appeal are initially
considered by the Court of Appeal before their presentation
to us, thereby providing the parties a more complete form of
appellate review.


*896  We turn to the critical point in the trial on August 7,
1972, when, plaintiffs having previously waived a jury on
August 2, the defendants then also expressly waived their
right to jury. The court met with counsel in the absence of the
jury to review the status of the jury as trier of fact and the
following colloquy occurred:


‘THE COURT: I knew nothing about it and just found out
from the Clerk that his (plaintiffs') fees were underwritten up
to today by the defense after you (plaintiffs' counsel) indicated
you were not willing to proceed, and you understand that that
would be a waiver on your part of jury and your refusing to
post further fees or failing to so post. You understand that?


MR. BERMAN (plaintiffs' counsel): Well, is the Court asking
me at this time whether or not if the railroad (defendants)
doesn't want to continue posting, that I should, I would
continue to post or are you asking me whether—
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THE COURT: Well, if you have abandoned it, if you have
abandoned it, you have abandoned it for all time.


MR. BERMAN: Yes.


THE COURT: You can't play hot and cold.


MR. BERMAN: That's right, Your Honor.


THE COURT: I have to keep this record straight.


MR. BERMAN: Yes.


THE COURT: You have refused with knowledge of that fact
to—


MR. BERMAN: No question about it, Your Honor.


THE COURT: All right.


MR. BERMAN: No question about it. The plaintiffs waived
jury some six, seven days ago.


THE COURT: All right.' (Italics added.)


***26  **858  Following the foregoing discussion, one of
defendants' counsel apologized to the court for wasting the
jurors' time, and offered to post jury fees if the court felt
that any undue pressure upon the court had been created
by defendants' belated decision to forego a jury. The court
refused the offer, stating that it was willing to accept the
responsibility of trying the case. Plaintiffs' counsel made a
similar offer to ‘split’ the jury fees with defendants, but the
court likewise declined that offer.


Subsequently, the following exchange took place between the
court and plaintiffs' counsel:


‘MR. BERMAN: Your Honor, are you indicating that I have
waived forever at this point, as far as you are concerned?


THE COURT: Oh, yes, sure. You have so indicated. Is there
anything else to be implied from anything you have said?


MR. BERMAN: Only that I would discuss the matter once
again with my clients, because there has been a change in the
conduct of the case. As you say, we have had a jury sitting
here for seven days, longer, and there may be a change in their
attitudes.


*897  THE COURT: Well, so far as we are concerned, so far
as the law is concerned, if you have waived by failing to post
fees, that is a final act on the plaintiff's part. That is as final


as the law makes it out and you can't later come into the case
and say: Now I want a jury; now I don't; now I want a jury;
now I don't. You have done it. I don't approve of the way this
thing has been handled up to this point for only the reasons
indicated.


THE COURT: All right. Now is there anything you want to
say at this time, Mr. Berman? I am about to call the jury in
and tell them that this case will be disposed of without them.


MR. BERMAN: Well, at this time, Your Honor, I don't think
there is very much for me to say other than the fact that—


THE COURT: Any legal objection to the contemplated
action?


MR. BERMAN: I don't know that I have a basis at this point
or would even contemplate a basis for any objection. I just
didn't, I just don't feel that it is a fair inference being made
toward the conduct of plaintiff's counsel and I just want the
record to show that both defense counsel, including the—


THE COURT: Well, I am making no inferences. I am only
saying, counsel, I am making no inferences for or against any
lawyer. I am only saying if we would have known about this
we wouldn't have taken so long in this case in deference to
accommodating this jury . . ..' (Italics added.)
[1]  Preliminarily, we note trial court error in its assumption


that plaintiffs having initially waived a jury on August 2
necessarily did so ‘for all time’ or ‘forever.’ (See Code
Civ.Proc., s 631, subd. 8.)


[2]  Resolution of the issue involves an interpretation
of section 631 of the Code of Civil Procedure which
describes those acts which constitute a waiver of a jury trial.
Subdivision 7 provides that a waiver occurs ‘By failing to
deposit with the clerk or judge, at the beginning of the second
and each succeeding day's session a sum equal to one day's
fees of the jury, . . .’ Since it is undisputed that plaintiffs
failed to deposit jury fees *898  after their express waiver on
August 2, 1972, they waived their right to a jury trial.


[3]  Plaintiffs initially assert, however, that, despite their
counsel's concession at trial, no true waiver by plaintiffs
occurred since defendants never agreed to the waiver, but
instead ‘picked up’ the jury fees, until August 7. Under
plaintiffs' present theory, a waiver of jury trial does not
occur until both parties have ‘simultaneously’ waived a jury
trial. However, no ***27  **859  case authority supports
plaintiffs' contention, and we find nothing in the language of
section 631 of the Code of Civil Procedure which requires a
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‘joint’ or ‘simultaneous' waiver. Rather, the statutory pattern
thereby created contemplates an alternating process of waiver
in which the onus of demand for jury and deposit of jury fees
may briefly oscillate back and forth between the parties until
final waiver by the last party permitted to assert the right,
subject always to trial court discretion to relieve from waiver
for just cause.


[4]  The question remains, of course, whether plaintiffs' right
to jury trial was Reinstated once defendants, having ‘picked
up’ the jury by payment of the required fees, thereafter
expressly waived in turn their right to a jury. Plaintiffs argue
that once defendants ceased paying the jury fees, plaintiffs'
right to jury trial was automatically reinstated. As we will
develop, this contention lacks merit for two reasons: (1)
Neither the cases nor the statutes provide for revival of a
previously waived right to jury trial, except in the court's
discretion, and (2) in any event, plaintiffs failed to demand a
jury trial, or to object to the trial court's ruling that plaintiffs'
prior waiver remained in effect. Under such circumstances
plaintiffs may not raise the issue on appeal.


[5]  We trace certain relevant history. It has been a general
rule in California that once a party has waived right to
jury trial that waiver cannot thereafter be withdrawn except
in the discretion of the trial court. (Lee v. Giosso (1965)
327 Cal.App.2d 246, 248—249,(Lee v. Giosso (1965) 327


Cal.App.2d 246, 248—249, 46 Cal.Rptr. 803, hg. den.,


Peters and Tobriner, JJ., to grant; Broadway Fed. etc.
Loan Assoc. v. Howard (1955) 133 Cal.App.2d 382, 398,


285 P.2d 61; Estate of Miller (1936) 16 Cal.App.2d
154, 158—159, 60 P.2d 498, hg. den., Curtis, J., to grant;


Harmon v. Hopkins (1931) 116 Cal.App. 184, 188, 2 P.2d


540; see Hernandez v. Wilson (1961) 193 Cal.App.2d
615, 617—619, 14 Cal.Rptr. 585.) In Lee, for example,
the plaintiff originally waived a jury trial at the pretrial
conference; the defendant, however, demanded a jury and
then waived it during trial. The court concluded that the
plaintiff's subsequent demand for a jury was untimely and


properly denied in view of plaintiff's earlier waiver. ( 237


Cal.App.2d p. 249, 46 Cal.Rptr. p. 805.) In Estate of
Miller, it was held that *899  the failure of one party to pay
jury fees does not afford the other party, who had originally
failed to demand a jury, the opportunity to preserve a jury trial
by offering to pay those fees: ‘Appellant, having once waived
a jury trial under the statute, could not be restored to the right


which he had waived, . . .’ ( 16 Cal.App.2d pp. 158—159,
60 P.2d p. 500; see also Dunham v. Reichlin (1933) 217 Cal.
289, 291, 18 P.2d 664 (nondemanding party may not rely upon
the demand of his adversary).)


Subsequent amendments to section 631 have ameliorated the
harshness of the foregoing rule by permitting a party to rely
upon another party's demand and deposit of fees. (See Code


Civ.Proc., s 631, subds. 4, 8; De Castro v. Rowe (1963)
223 Cal.App.2d 547, 561, 36 Cal.Rptr. 53.) Section 631,
subdivision 8, constitutes a condification of earlier appellate


expressions such as Broadway Fed. etc. Loan Assoc.
v. Howard, supra, 133 Cal.App.2d 382, 398, 285 P.2d 61,
72, wherein it was said: ‘Where a trial by jury has been
regularly and voluntarily waived, such waiver cannot later be
withdrawn except in the discretion of the court. (Citation.)
Under the circumstances . . . which suggests no more than
that defendants changed their minds after two waivers, the
court did not abuse its discretion in having the case tried
without a jury. (Citation.)’ Contrary to plaintiffs' insistence,
however, these amendments do not provide for the Automatic
reinstatement of jury trial in favor of one who has already
waived it; the matter rests in the sound discretion of the trial
court.


Thus, subdivision 8 of section 631, upon which plaintiffs
rely, provides that: ‘(Trial by jury may be waived by the
several ***28  **860  parties to an issue of fact in manner
following:) 8. When the party who has demanded trial by
jury either waives such trial upon or after the assignment for
trial to a specific department of the court, or upon or after
the commencement of the trial, or fails to deposit the fees as
provided in subdivision 6 or 7; by the other party either failing
promptly to demand trial by jury before the judge in whose
department such waiver, other than for the failure to deposit
such fees, was made, or by his failing promptly to deposit the
fees provided in subdivision 6 or 7. ( ) The court may, in its
discretion upon such terms as may be just, allow a trial by jury
to be had although there has been a waiver of such a trial.’
[6]  Although the foregoing language is somewhat complex


its meaning is clear: When the party who originally demanded
jury trial subsequently waives it, the other party has the
opportunity to preserve a jury trial by promptly demanding
one and depositing the necessary jury fees. This is precisely
how defendants herein were able to prolong the jury trial
*900  following plaintiffs' waiver. But the first paragraph of


subdivision 8, however, does not deal with the issue raised
in this case, namely, whether a party who has originally
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demanded And then waived a jury trial may subsequently
withdraw his waiver. That question is answered in the Second
paragraph of the subdivision which requires the party who has
waived to ask the trial court, in its discretion, to relieve him
from that waiver. The record before us discloses that plaintiff,
the affected party, made no such request.


Plaintiffs argue that it would have been an ‘idle act’ to ask the
trial court for relief from the prior waiver, or to demand a jury
trial, in light of the court's expressed opinion that plaintiffs'
original waiver remained in effect. Plaintiffs contend that their
trial counsel did request, and were denied, the opportunity to
confer with plaintiffs on the matter.


The fact remains that plaintiffs at no time informed the trial
court that they believed they still retained a right to jury trial.
Rather they acquiesced in the court's interpretation of events.
The bare request by plaintiffs' counsel to confer with clients,
assuming it was made, did not constitute either a demand for
jury trial or an objection to the trial court's ruling. The record,
fairly read, indicates that the trial court repeatedly asked for
plaintiffs' counsel's views on the question, and once inquired
whether plaintiffs had ‘any objection to the contemplated
action?’ Plaintiffs' counsel, rather than affirmatively stating
the position now asserted on appeal, merely replied that he
felt the court was making unfair inferences regarding counsel.
[7]  An objection to a court's contemplated ruling is indeed


often an ‘idle act’ in the sense that the objection may have
no effect upon the court's decision. On the other hand, a
proper objection might well succeed, thereby obviating an
unnecessary appeal. Legal points of this nature must be
presented on appeal by a record supporting trial assertion of
the claim. A party must preserve his record. Thus, it is well


established that ‘. . . a party cannot without objection try his
case before a court without a jury, lose it and then complain
that it was not tried by jury. (Citation.)’ (Pink v. Slater (1955)


131 Cal.App.2d 816, 817, 281 P.2d 272, 273; see Tyler v.
Norton (1973) 34 Cal.App.3d 717, 722, 110 Cal.Rptr. 307;


De Castro v. Rowe, supra, 223 Cal.App.2d 547, 552, 36


Cal.Rptr. 53; Glogau v. Hagan (1951) 107 Cal.App.2d 313,
316, 237 P.2d 329.) As stated in the recent Tyler case, wherein
defendants proceeded to try the case before a judge without
objecting to the absence of a jury, ‘Defendants cannot play


‘Heads I win, Tails you lose’ with the trial court.' ( 34
Cal.App.3d p. 722, 110 Cal.Rptr. p. 309.)


*901  Our review of the record indicates that plaintiffs'
counsel, while carefully inquiring regarding the trial court's
position on the waiver question, neither himself demanded
a jury trial nor objected to the court's ruling. Under such
circumstances, ***29  **861  plaintiffs cannot now be
heard to complain of that ruling.


The cause is retransferred to the Court of Appeal, Second
Appellate District, for disposition of plaintiffs' appeal on the
merits. With respect to the proceeding before this court, in the
interest of justice, each side shall bear its own costs on appeal.


WRIGHT, C.J., and McCOMB, TOBRINER, MOSK,
SULLIVAN and CLARK, JJ., concur.


All Citations


16 Cal.3d 893, 549 P.2d 855, 130 Cal.Rptr. 23


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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200 Cal.App.4th 619
Court of Appeal, Second District, Division 2, California.


TESORO DEL VALLE MASTER HOMEOWNERS


ASSOCIATION, Plaintiff and Respondent,


v.


Martin GRIFFIN et al., Defendants and Appellants.


No. B222531.
|


Oct. 3, 2011.
|


As Modified Nov. 1, 2011.


Synopsis
Background: Homeowners association brought breach of
contract and negligence action against homeowners, alleging
that homeowners' installation of solar energy system violated
conditions, covenants and restrictions (CC&Rs) governing
their property. Homeowners cross-claimed for breach of
contract, breach of the implied covenant of good faith and
fair dealing, breach of the California Solar Rights Act, and
declaratory and injunctive relief, alleging that association
filed to comply with the Act and the CC&Rs when denying
their solar energy system application. The Superior Court, Los
Angeles County, No. PC042530, Randy Rhodes, J., entered
judgment on jury verdict for association, and homeowners
appealed.


Holdings: The Court of Appeal, Doi Todd, Acting P.J., held
that:


[1] issue of whether CC&Rs imposed “reasonable”
restrictions on proposed solar energy system was for the jury;


[2] evidence was sufficient to support finding that CC&Rs
and design guidelines were reasonable under the California
Solar Rights Act;


[3] evidence was sufficient to support finding that association
complied with CC&Rs, which provided that any request for
approval shall be deemed approved after 45 days from the
date of receipt, when denying application;


[4] evidence was sufficient to support finding that association
complied with CC&Rs when bringing action against
homeowners without a full vote of its membership;


[5] association's failure to post jury fees in a timely manner
did not waive its right to a jury trial;


[6] expert had special knowledge which qualified him to
testify as an expert; and


[7] proposed rebuttal expert witnesses failed to satisfy the
foundational fact requirement for testimony as undesignated
experts.


Affirmed.


West Headnotes (20)


[1] Appeal and Error In general;  adhering to
theory pursued below


Homeowners, who consistently maintained
at trial that the question of homeowners
association's compliance with the California
Solar Rights Act was a question of fact, could not
maintain contention on appeal that compliance
was a question of law that should not have been
submitted to the jury. West's Ann.Cal.Civ.Code
§ 714(b).


3 Cases that cite this headnote


[2] Common Interest Communities Trial or
hearing;  determination


Issue of whether homeowners association's
conditions, covenants and restrictions (CC&Rs)
and design guidelines imposed “reasonable”
restrictions on homeowners' proposed solar
energy system, and thus whether association
violated the California Solar Rights Act, was for
the jury. West's Ann.Cal.Civ.Code § 714(b).


[3] Appeal and Error In general;  adhering to
theory pursued below
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Homeowners, who submitted to the jury the
question of whether homeowners association
complied with covenants, conditions and
restrictions (CC&Rs) and design guidelines
when considering homeowners' proposed solar
energy system, could not maintain contention on
appeal that the CC&Rs and guidelines applicable
to solar energy systems were unreasonable as a
matter of law. West's Ann.Cal.Civ.Code § 714.


1 Cases that cite this headnote


[4] Common Interest Communities Validity
of covenants in general


Common Interest Communities Validity
in general


Common Interest
Communities Restrictions on unit owners


Evidence was sufficient to support finding
that covenants, conditions and restrictions
(CC&Rs) and design guidelines applicable to
solar energy systems were reasonable under
the California Solar Rights Act; guidelines
specifically mirrored the Act and provided that
the association could impose restrictions “that
do not significantly increase the cost of the
system or significantly decrease its efficiency
or specified performance, or which allow for
an alternative system of comparable costs,
efficiency, and energy conservation,” and expert
testimony established that the CC&Rs and
guidelines allowed for an alternative solar energy
system of comparable costs and efficiency that
did not significantly increase the cost or decrease
the efficiency of the system sought. West's
Ann.Cal.Civ.Code § 714.


See Cal. Jur. 3d, Pollution and Conservation
Laws, § 403; Cal. Jur. 3d, Real Estate, § 1270;
Cal. Civil Practice (Thomson Reuters 2011) Real
Property Litigation, § 8:21; 8 Miller & Starr,
Cal. Real Estate (3d ed. 2001) §§ 24:22, 25B:75;
12 Witkin, Summary of Cal. Law (10th ed. 2005)
Real Property, § 444.


[5] Common Interest Communities Validity
in general


Common Interest
Communities Restrictions on unit owners


Generally, homeowners associations have the
right to impose reasonable covenants, conditions
and restrictions (CC&Rs) on improvements to


property. West's Ann.Cal.Civ.Code § 1354(a).


[6] Covenants Nature and operation in general


Covenants Covenants as to Use of
Property


Generally, recorded use restrictions are accorded
a presumption of validity and are enforced unless
they are wholly arbitrary, violate a fundamental
public policy or impose a burden on the use of
affected land that far outweighs any benefit.


[7] Common Interest Communities Validity
in general


Common Interest
Communities Restrictions on unit owners


California Solar Rights Act allowed
homeowners association's covenants, conditions
and restrictions (CC&Rs) to consider aesthetic
impacts when evaluating a proposed solar energy
system. West's Ann.Cal.Civ.Code § 714(e)(1).


[8] Common Interest Communities Approval


Evidence was sufficient to support finding
that homeowners association complied with
covenants, conditions and restrictions (CC&Rs),
which provided that any request for approval
shall be deemed approved after 45 days from
the date of receipt, when denying homeowners'
application to install a solar energy system;
application's “received” stamp indicated the
date it was received, denial letter, although
misaddressed, was mailed by regular mail within
45 days of that date, and any delay was
inconsequential given that homeowners had
already signed installation contract prior to
expiration of the 45-day period.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS714&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&headnoteId=202642804200320220209101129&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83Tk24/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83Tk24/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83Tk68(2)/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83Tk68(2)/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83Tk96(2)/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS714&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS714&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284164284&pubNum=0122540&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284164284&pubNum=0122540&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284168444&pubNum=0122562&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0292801180&pubNum=0127027&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0292801180&pubNum=0127027&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0294460340&pubNum=0122267&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0294460340&pubNum=0122267&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0122267&cite=8MILCALREs25B%3a75&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305880840&pubNum=0155654&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305880840&pubNum=0155654&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83Tk68(2)/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83Tk68(2)/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83Tk96(2)/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1354&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1354&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/108/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/108k49/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/108/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/108k69/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/108k69/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83Tk68(2)/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83Tk68(2)/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83Tk96(2)/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS714&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_06a60000dfdc6

http://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/83Tk96(3)/View.html?docGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Tesoro del Valle Master Homeowners Assn. v. Griffin, 200 Cal.App.4th 619 (2011)
133 Cal.Rptr.3d 167, 11 Cal. Daily Op. Serv. 13,543, 2011 Daily Journal D.A.R. 16,109


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


[9] Common Interest
Communities Association and members of
its board


Evidence was sufficient to support finding that
homeowners association complied with its own
covenants, conditions and restrictions (CC&Rs)
when bringing action against homeowners
without a full vote of its membership, despite
provision in CC&Rs which required vote or
consent before bringing any action which could
cost association $2,500; architectural committee
member testified that board had relied on certain
CC&R provisions when bringing the action
without a vote, and owner of association's day-
to-day manager testified that CC&Rs did not
prevent association from filing an enforcement
action against a single homeowner, but rather
applied when association was contemplating
suing the developer.


[10] Appeal and Error Construction,
interpretation, and application in general


Where extrinsic evidence has been properly
admitted to aid in the interpretation of a
contract, the appellate court upholds a reasonable
construction of the agreement by the trier of fact
which is supported by substantial evidence.


4 Cases that cite this headnote


[11] Jury Payment or deposit of jury fees


Homeowners association's failure to post jury
fees in a timely manner did not waive its right
to a jury trial in action against homeowners,
where association demonstrated that it made an
inadvertent mistake by relying on the local rule
timeline, which required posting of fees 25 days
before actual trial date rather than initial trial
date, and homeowners were not prejudiced by the
jury trial. West's Ann.Cal.C.C.P. § 631.


2 Cases that cite this headnote


[12] Jury Payment or deposit of jury fees


Generally, the failure to deposit jury fees at least
25 calendar days before the date initially set for


trial constitutes a waiver of the right to a jury
trial. West's Ann.Cal.C.C.P. § 631(b), (d)(5).


6 Cases that cite this headnote


[13] Jury Payment or deposit of jury fees


Jury Operation and effect of waiver


In the event of a waiver as result of a failure to
deposit jury fees, the trial court retains discretion
to allow a trial by jury. West's Ann.Cal.C.C.P. §
631(e).


7 Cases that cite this headnote


[14] Jury Form and sufficiency of waiver


Courts are required to resolve doubts in
interpreting jury waiver in favor of a litigant's
right to jury trial. West's Ann.Cal.C.C.P. § 631.


4 Cases that cite this headnote


[15] Jury Operation and effect of waiver


Where the right to jury is threatened, the crucial
focus is whether any prejudice will be suffered
by any party or the court if a motion for relief
from waiver is granted; a trial court abuses its
discretion as a matter of law when ‘relief has
been denied where there has been no prejudice to
the other party or to the court from an inadvertent
waiver.’ West's Ann.Cal.C.C.P. § 631.


10 Cases that cite this headnote


[16] Evidence Buildings and structures


Evidence Machinery, appliances,
equipment, and tools


Evidence Particular Fields of Expertise


Expert's testimony about reduction in energy
efficiency resulting from a modification to
homeowners' solar energy system could not
have been calculated using simple math,
and thus expert had special knowledge
which qualified him to testify as an expert
in homeowners association's action against
homeowners regarding the unapproved system;
expert explained that efficiency was calculated
taking into account the angle of the solar panels,
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the orientation of the panels in relation to the
sun, the inverter design, surface area and shade
factor, expert used an incronometer to measure
the angle of the slope panels, and, in describing
the design of his alternative system, explained
how an installation of fewer than 22 panels
would result in only a minimal reduction in
output, and further testified about the cost of
labor and materials for his alternative design.


West's Ann.Cal.Evid.Code §§ 720, 801.


[17] Appeal and Error Evidence and witnesses
in general


Homeowners' stipulation not to offer expert
rebuttal opinions resulted in waiver of claim on
appeal that trial court abused its discretion by
not permitting them to call rebuttal witnesses


to offer their own expert opinions. West's
Ann.Cal.C.C.P. § 2034.300.


[18] Pretrial Procedure Failure to Comply; 
 Sanctions


Homeowners' three proposed undesignated
rebuttal expert witnesses failed to satisfy the
foundational fact requirement for testimony
as undesignated experts in homeowners
association's action regarding homeowners'
unapproved solar energy system; first witness
was to testify as to his own opinions
about customs and practices in the property
management industry, second witness was to
testify about solar energy system installations,
and third witness was to offer an opinion
about the cost of designated expert's proposed
alternative system and testify about his proposed
bid, but his testimony did not include any
testimony designed to establish the falsity or
nonexistence of any fact relied on by designated
expert in making his costs estimate. West's
Ann.Cal.C.C.P. § 2034.310.


4 Cases that cite this headnote


[19] Pretrial Procedure Facts taken as
established or denial precluded;  preclusion of
evidence or witness


Trial courts strictly construe the foundational
fact requirement for calling undesignated expert
rebuttal witnesses so as to prevent a party
from offering a contrary opinion of his
expert under the guise of impeachment. West's
Ann.Cal.C.C.P. § 2034.310.


5 Cases that cite this headnote


[20] Trial Discretion of court


The trial court is vested with a sound discretion
as to the permissible scope of evidence offered
in rebuttal.


1 Cases that cite this headnote


Attorneys and Law Firms


**170  Law Offices of Michael L. McQueen, Camarillo, and
Michael L. McQueen for Defendants and Appellants.


Greenberg Glusker Fields Claman & Machtinger and Ricardo
P. Cestero, Los Angeles, for Plaintiff and Respondent.


Opinion


DOI TODD, Acting P.J.


*622  Defendants and appellants Martin and Carolyn
Griffin appeal from a judgment following a jury verdict in
favor of plaintiff *623  and respondent Tesoro del Valle
Master Homeowners Association (Tesoro) on its claims that
appellants installed a solar energy system at their residence
in contravention of conditions, covenants and restrictions
governing their property. Unmindful of applicable standards
of review, appellants raise a host of issues in an effort to
undermine the jury verdict. We affirm. The jury properly
determined the disputed issues and substantial evidence
supported the determinations; Tesoro properly evaluated
appellants' application for their system, brought suit and
received a jury trial; and the trial court properly exercised its
discretion in the admission and exclusion of expert testimony.
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FACTUAL AND PROCEDURAL BACKGROUND


Tesoro's Governing Documents.
Tesoro is a nonprofit mutual benefit corporation that manages,
administers, maintains, preserves and operates the residences
and common areas in the Tesoro community. On May 29,
2003, the developer of the Tesoro community recorded
with the Los Angeles County Recorder's Office a “Master
Declaration of Establishment of Covenants, Conditions, and
Restrictions for Tesoro del Valle” (CC & R's). The purpose of
the CC & R's is to enhance and protect the value, desirability
and attractiveness of the Tesoro community, as well as to give
the Tesoro board of directors (Tesoro Board) the authority to
maintain community standards.


Article 7 of the CC & R's addresses the duties and
responsibilities of Tesoro's volunteer architectural control
committee (ACC), providing that homeowners must obtain
the ACC's approval before making any improvements to their
property. Section 7.2 of the CC & R's outlines the application
process, providing the application requirements and stating
that the ACC may grant approval only if the applicant
**171  has complied with those requirements and the ACC,


in its discretion, concludes that the proposed improvement
conforms to the CC & R's and is harmonious with the existing
development.


Section 8.1.18 of the CC & R's reiterates that “[t]here
shall be no construction, alteration, or removal of any
Improvement in the Project (other than repairs or rebuilding
done by the Association pursuant hereto) without the approval
of the Architectural Control Committee.” Further, section
8.1.20 of the CC & R's states: “Within slope areas, no
structure, planting, fencing, ... shall be placed or permitted
to remain or other activities undertaken which may damage
or interfere with established slope ratios, create erosion or
sliding problems, or which may change the direction of flow
of drainage channels or obstruct or retard the flow of water
through drainage channels.” That provision also imposes on
the homeowner the duty to maintain the landscaping installed
on the slope by Tesoro.


*624  In December 2003, Tesoro approved design guidelines
(Design Guidelines) to “help assure continuity in design,
which will help preserve and improve the appearance of the
community.” Section III, paragraph G, specifically directed to
the architectural standards for solar energy systems, provides:
“As provided for in Section 714 of the California Civil Code,


reasonable restrictions on the installation of solar energy
systems that do not significantly increase the cost of the
system or significantly decrease its efficiency or specified
performance, or which allow for an alternative system
of comparable costs, efficiency, and energy conservation
benefits may be imposed by the [ACC]. [¶] Whenever
approval is required for the installation or use of a solar
energy system, the application for approval shall be processed
and approved by the Committee in the same manner as an
application for approval of a modification to the property, and
shall not be willfully avoided or delayed.”


Appellants' Solar Energy System Installation.
In 2005, appellants purchased their home at 29313 Hacienda


Ranch Court (property) in the Tesoro development. 1  Their
corner property was approximately 15,000 square feet and
included a slope outside the perimeter wall. They were
provided with a copy of the CC & R's at that time and
understood they would be bound by them. They also received
Tesoro's Design Guidelines and agreed to be bound by those
as well. Appellants were aware that they were required to
maintain their property, including the slope, and to submit a
written application to obtain approval from the ACC before
making any improvements to their property. After submitting
the required applications, they made several improvements to
their property, such as the installation of a pool, casita and
landscaping including a fountain and hardscape.


In 2007, appellants met with Joe Hawley, then with Advanced
Solar Electric, who gave them a proposal for the installation
of a solar energy system for their property. They told Hawley
they were interested in the system being installed on the
slope adjacent to their residence. Appellants submitted an
application to install a solar energy system on October 2,


2007. 2


**172  Euclid Management Company was responsible for
Tesoro's day-to-day management. When Martin walked the
application into the Euclid Management office, association
manager Patty Prime told him it was not likely to be approved.
She informed him that the application was incomplete in
several areas and that she was unaware of any other solar
energy systems being *625  installed outside a perimeter
wall. According to the CC & R's, the ACC had 45 days from
the submission of appellants' application to review and rule
on it.
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The CC & R's and Design Guidelines specify the application
requirements, which include the submission of a plot plan
drawn to scale, a detailed description of the proposed
materials, a landscape plan and a drainage plan. Appellants'
application met none of the requirements. It contained
only a handwritten drawing with a rectangle signifying the
approximate location of the proposed solar panels. It did
not contain information concerning the panels' dimensions,
number or color; the setback; the proposed alterations to
the landscaping; or the amount of electricity proposed to be
generated.


Because of Prime's negative comment, while their application
was pending appellants sought a proposal from Hawley
for the installation of solar panels on the roof of their
residence. They received a proposal on October 10, 2007,
which provided for the installation of 36 solar panels on their
roof and 22 panels on the slope, but they did not amend
their pending application or submit a revised application to
reflect the changes. Instead, on November 8, 2007, they
signed a $97,000 contract with Advanced Solar Electric for
the installation of the new proposed solar energy system.


Also on November 8, 2007—before the expiration of
the 45-day time limit—the ACC issued a letter denying


appellants' application. 3  The denial letter was misaddressed,
however, and appellants did not receive it until November
17, 2007—46 days after October 2, 2007. Summarizing
the ACC's position, Tim Collins handwrote four comments
on appellants' application noting that the roof of the casita
adjacent to appellants' residence should be considered as a
location for the panels; that the project's dimensions and
minimum setbacks needed to be provided on the site plan; that
appellants needed to indicate how the slope beneath the solar
panels would be maintained; and that they needed to submit
photographs of the existing landscape and superimpose the
proposed panel elevation. The ACC was concerned about the
proposed slope-mounted system because it was at the entry to
the neighborhood, adjacent homes had a direct line of sight,
the CC & R's prohibited slope alteration and any alteration or
landscape removal could impact drainage. The ACC expected
that appellants would address the expressed concerns and
submit a revised application.


After receiving the denial letter, Martin attended and spoke at
a meeting of the Tesoro Board, informing the board members
that he deemed the untimely denial of his project an approval,
he had engaged a solar contractor and he *626  intended to
proceed with his project starting in January 2008. Hawley also


tried to respond to the ACC's concerns. The ACC, however,
saw no indication that appellants had investigated installation
of the solar panels on the casita roof or that they had made
efforts to comply with the ACC's other requests. **173  The
Tesoro Board also directed Prime to prepare a timeline of
events concerning appellants' application, and after review
concluded that all applicable time limits had been satisfied.


On December 18, 2007, appellants received a letter from
Tesoro's attorney, Jeffrey Beaumont, instructing them to stop
further efforts to install a solar energy system on their
property. Beaumont wrote to appellants again during the first
week of January 2008, instructing them to stop construction.


Nonetheless, appellants proceeded with the installation of a
solar energy system in January 2008. The system involved
installing solar panels on the roof, and, in preparation for
additional panels to be installed on the slope, removing
landscaping and pouring a concrete foundation for pylons.
Ultimately, by mid-January 2008, appellants agreed to
stop construction temporarily pending Tesoro's request
for additional information. Following a January 23, 2008
meeting between appellants, Hawley, and Tesoro and Euclid
Management representatives, appellants agreed to submit
a revised application and Tesoro agreed to review and
rule on the application within one week. The supplemental
application added the installation of solar panels on the roof.


On January 29, 2008, the ACC denied the supplemental
application in part, specifically disapproving the installation
of solar panels on the slope and directing appellants to
return the slope to its original condition. The ACC remained
concerned about the same issues that led to the denial
of the initial application, including that appellants had
not considered alternative locations. After receiving this
letter, appellants directed their contractor to complete the
installation of solar panels on the slope. The system was fully
installed by the end of March 2008.


Pleadings, Trial and Judgment.
The Tesoro Board met in an executive session in mid-
February and authorized the filing of a lawsuit against
appellants. It understood that it had the authority to initiate
a lawsuit to enforce the CC & R's without a vote of the
entire Tesoro membership. As part of its decision, the Tesoro
Board considered that several homeowners had complained
about the solar panels on the slope; they had submitted a
signed petition and communicated their concerns to Euclid
Management.
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During a full meeting of the Tesoro homeowners on March
25, 2008, an ACC representative reported that a lawsuit had
been filed that day against *627  appellants because they
had not followed architectural procedures before installing a
solar energy system on their slope. Tesoro's complaint alleged
causes of action for breach of contract and negligence and
sought declaratory and injunctive relief. The trial court denied
appellants' special motion to strike the complaint pursuant to


Code of Civil Procedure section 425.16. Tesoro thereafter
filed the operative first amended complaint, which alleged the
same causes of action and generally alleged that appellants'
solar energy system construction and installation failed to
comply with several provisions of the CC & R's.


Appellants answered and cross-complained against Tesoro,
alleging claims for breach of contract, breach of the
implied covenant of good faith and fair dealing, breach of


the California Solar Rights Act (Civ.Code, § 714) 4  and
declaratory and injunctive relief. Generally, they alleged that
Tesoro failed to comply with both **174  section 714 and
its own CC & R's in denying their solar energy system
application.


Tesoro moved for summary judgment on its complaint and
the cross-complaint, and appellants moved for summary
judgment on the complaint only. The trial court denied both
motions, ruling that triable issues of fact existed as to whether
Tesoro complied or substantially complied with its CC &
R's and applicable law; whether Tesoro filed the action in
accordance with the CC & R's; whether Tesoro's asserted
noncompliance excused appellants' proceeding with the
installation of their solar energy system despite having notice
of Tesoro's denial; and whether Tesoro's denial complied
with section 714. Summarizing, the trial court ruled that
the claims in the complaint and cross-complaint turned on
whether the parties met their obligations under the CC & R's
and governing law.


In June 2009, Tesoro designated four expert witnesses to
testify at trial. It designated solar energy forensic consultant
Rod Bergen to testify regarding Tesoro's compliance with
section 714 in dealing with appellants' solar energy system;
the engineering, design and installation of solar energy
systems generally; appellants' solar energy system as
installed; and alternatives to that system. Appellants did not
designate any expert witnesses. In September 2009, the trial
court granted Tesoro's motion to strike appellants' untimely
expert designation offered three weeks late. The parties later


stipulated that appellants would be permitted to call experts to
rebut any of the facts relied on by Tesoro's experts; appellants
experts were precluded, however, from offering their own
opinions.


In October 2009, the trial court granted Tesoro's request for
a jury trial. Appellants had objected to trial by jury, arguing
that although Tesoro had *628  timely posted jury fees in
accordance with a local rule requiring posting 25 days before
the actual trial date, it had not complied with Code of Civil
Procedure section 631 requiring that jury fees be posted 25
days before the “initial” trial date. The trial court allowed a
jury trial, determining there was some ambiguity between the
two provisions and that appellants had failed to demonstrate
any prejudice as a result of allowing trial by jury.


Before trial began, the trial court also ruled on several motions
in limine, denying appellants' motion to preclude Tesoro
from offering expert testimony, appellants' motion to limit
the testimony concerning the meaning of the CC & R's,
appellants' motion to preclude evidence that Tesoro did not
timely provide its notice of denial and appellants' motion to
preclude evidence that the notice of denial was incomplete.


As part of the jury instructions, the trial court informed
the jury about the nature of the dispute and the parties'
contentions, stating that Tesoro claimed it was entitled to
declaratory and injunctive relief because appellants had
breached the CC&R's by installing their solar energy system
without written approval. It further stated that appellants
claimed Tesoro breached section 714 and the CC&R's
by improperly reviewing and denying their solar energy
system application, thereby entitling them to declaratory and
injunctive relief.


Following a 10–day trial, on November 2, 2009, the jury
returned a special verdict. It found that Tesoro did nothing
prohibited by the CC & R's or governing law, nor did it
fail to do anything required by the CC & R's and governing
law with respect to its consideration of appellants' solar
energy system. It further found that Tesoro did not breach
the implied covenant of good faith and fair dealing, did
not violate section 714, responded to appellants' application
within the time limits set forth in **175  the CC & R's,
responded to appellants' application in the same manner as
other applications for a change or modification to property
and was entitled to the relief requested. With respect to
appellants, the jury found that they either did something
prohibited or failed to do something required by the CC &
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R's and governing law in connection with their solar energy
system. It found they were not excused from complying with
the CC & R's and governing law. The jury determined that
appellants were not entitled to any relief and were required to
remove the 22 solar panels from their hillside slope.


In December 2009, the trial court entered a judgment in favor
of Tesoro that incorporated the special verdict findings. As
part of the judgment, appellants were ordered to remove the
22 solar panels installed on the slope and to return the slope
landscaping to its original condition within 60 days of entry
of judgment. The trial court further ordered that appellants
take nothing on their cross-complaint and awarded Tesoro its
attorney fees and costs.


*629  Appellants thereafter filed motions for judgment
notwithstanding the verdict and for a new trial. Following
a February 10, 2010 hearing, the trial court denied both
motions. This appeal followed.


DISCUSSION


Appellants contend there are multiple reasons why the
judgment should be reversed. We loosely classify their
arguments into three categories: Legal, procedural and
evidentiary. Addressing each category in turn, we find no
basis for reversal.


I. Appellants' Legal Claims.
Appellants raise several issues relating to the interpretation
and application of section 714, contending that any issue
relating to that provision should not have gone to the jury,
the CC&R's as a matter of law failed to comply with that
provision and Tesoro did not satisfy its burden under the
statute. Keeping in mind that we review these questions from
a jury verdict, we find no merit to appellants' contentions.


A. Appellants Properly Submitted the Question of
Compliance with Civil Code Section 714 to the Jury.


[1]  Section 714 prohibits homeowners associations from
imposing covenants, conditions or restrictions that effectively
prohibit the installation of a solar energy system. (§ 714,
subd. (a).) The statute further provides: “This section does
not apply to provisions that impose reasonable restrictions on
solar energy systems. However, it is the policy of the state
to promote and encourage the use of solar energy systems
and to remove obstacles thereto. Accordingly, reasonable


restrictions on a solar energy system are those restrictions
that do not significantly increase the cost of the system or
significantly decrease its efficiency or specified performance,
or that allow for an alternative system of comparable cost,
efficiency, and energy conservation benefits.” (§ 714, subd.
(b).) Section 714 defines “significantly” as “an amount
exceeding 20 percent of the cost of the system or decreasing
the efficiency of the solar energy system by an amount
exceeding 20 percent, as originally specified and proposed”
for a solar water or swimming pool heating system, and as “an
amount not to exceed two thousand dollars ($2,000) over the
system cost as originally specified and proposed, or a decrease
in system efficiency of an amount exceeding 20 percent as
originally specified and proposed” for a photovoltaic system.
(§ 714, subds. (d)(1)(A) & (B).)


**176  Appellants now contend that the issue of Tesoro's
compliance with section 714 was a question of law that
should not have been submitted to the *630  jury. They
ignore the well-settled rule “ ‘that the theory upon which
a case is tried must be adhered to on appeal. A party is
not permitted to change his position and adopt a new and
different theory on appeal. To permit him to do so would not
only be unfair to the trial court, but manifestly unjust to the


opposing litigant.’ [Citations.]” (Cable Connection, Inc.
v. DIRECTV, Inc. (2008) 44 Cal.4th 1334, 1351, fn. 12, 82


Cal.Rptr.3d 229, 190 P.3d 586; see also Brown v. Boren
(1999) 74 Cal.App.4th 1303, 1316, 88 Cal.Rptr.2d 758 [“It
is a firmly entrenched principle of appellate practice that
litigants must adhere to the theory on which a case was tried.
Stated otherwise, a litigant may not change his or her position
on appeal and assert a new theory.”].)


Consistently throughout the proceedings below, appellants
maintained that the question of Tesoro's compliance with
section 714 was a question of fact. In opposing Tesoro's
motion for summary judgment, they argued that whether
Tesoro acted reasonably under the statute was a question
of fact. Before trial began, they did not ask the trial court
to determine the issue of compliance as a matter of law.
During their opening statement, they told the jury that whether
they had the right to install their solar panels involved a
“factual determination” that it would have to make. They
questioned witnesses about the application of section 714.
During closing argument, they reiterated that it was the jury's
obligation to apply California law to the situation presented.
They stipulated that the jury receive instructions on section
714; the jury received those instructions and determined by
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special verdict that Tesoro did nothing to violate the statute. In
their posttrial motions, they argued that substantial evidence
did not support the jury's verdict that Tesoro complied with
section 714—not that the jury was prohibited from deciding
the question.


Appellants are bound by their decision to submit to the
jury the question of Tesoro's compliance with section 714.


As aptly stated by the court in Shumate v. Johnson
Publishing Co. (1956) 139 Cal.App.2d 121, 130, 293 P.2d
531: “A party cannot successfully take advantage of asserted
error committed by the court at his request. [Citation.] The
request that the jury be instructed as requested by defendants
necessarily constituted consent to submission of the issue as
a question of fact to be resolved by the jury. [Citation.] A
party cannot request that an issue be submitted to a jury as a
question of fact and on review escape the consequences.”


[2]  Moreover, appellants' position below was correct.
Section 714, subdivision (b) permits homeowners
associations to impose “reasonable restrictions” on solar
energy systems that do not significantly increase the cost of
the systems or decrease their efficiency. The determination
of whether Tesoro's CC&R's and Design Guidelines imposed
“reasonable” restrictions was necessarily a question of fact


for the jury. (See Ayres v. City Council of *631  Los
Angeles (1949) 34 Cal.2d 31, 41, 207 P.2d 1 [considering
reasonableness of subdivision restrictions enacted pursuant
to the Subdivision Map Act and observing “[q]uestions of
reasonableness and necessity depend on matters of fact”];
Terry v. Atlantic Richfield Co. (1977) 72 Cal.App.3d 962,
966, 140 Cal.Rptr. 510 [“Except where there is no room for a
reasonable difference of opinion, the reasonableness of an act
or omission is a question of fact, that is, an issue which should


be decided by a jury....”]; Robinson v. City and County of
San Francisco (1974) 41 Cal.App.3d 334, 337, 116 Cal.Rptr.
125 [“Where evidence is **177  fairly subject to more than
one interpretation, the question of reasonableness is a triable
factual issue for the jury to decide.”].)


B. Substantial Evidence Supported the Jury's Finding
That the CC&R's Imposed Reasonable Restrictions.


[3]  Appellants' next—and also new—contention is that
the CC&R's and Design Guidelines applicable to solar
energy systems are unreasonable as a matter of law. Again,
their position on appeal is contrary to the position they
took below, where they requested and the jury received an


instruction providing: “The parties stipulate that they are
bound by the C.C.&Rs, Bylaws, and Design Guidelines which
have been referred to as part of the Governing Documents
and that such Governing Documents constitute the binding
contract between Plaintiff and Defendants.” The jury was
further instructed that appellants claimed Tesoro breached the
governing documents by not complying with their provisions,
and that Tesoro had the burden to show its procedures
were fair and reasonable. Having submitted to the jury the
question of whether Tesoro complied with the CC&R's and
Design Guidelines, appellants cannot now ignore the jury's
determination by attempting to change the question. (E.g.,
Kantlehner v. Bisceglia (1951) 102 Cal.App.2d 1, 6, 226 P.2d
636 [“Counsel may not so conduct themselves in the trial of
a case as to lead the jury to proceed upon one theory and then
seek to abandon that theory upon appeal and adopt another
one.”].)


[4]  [5]  [6]  Again, appellants' position below was correct.
Generally, homeowners associations have the right to impose


reasonable CC&R's on improvements to property. ( §
1354, subd. (a) [“The covenants and restrictions in the
declaration shall be enforceable equitable servitudes, unless
unreasonable, and shall inure to the benefit of and bind all


owners of separate interests in the development.”]; Dolan–
King v. Rancho Santa Fe Assn. (2000) 81 Cal.App.4th
965, 977, 97 Cal.Rptr.2d 280 [“California and many other
jurisdictions have long upheld such general covenants vesting
broad discretion in homeowners associations or boards to
grant or withhold consent to construction.”]; Palos Verdes
Homes Assn. v. Rodman (1986) 182 Cal.App.3d 324, 328, 227
Cal.Rptr. 81 (Palos Verdes Homes ) [“The right to enforce
*632  covenants that require approval of construction has


long been recognized in California.”].) Generally, recorded
use restrictions are accorded a presumption of validity and
are enforced “unless they are wholly arbitrary, violate a
fundamental public policy, or impose a burden on the use of


affected land that far outweighs any benefit.” (Nahrstedt
v. Lakeside Village Condominium Assn. (1994) 8 Cal.4th 361,
382, 33 Cal.Rptr.2d 63, 878 P.2d 1275.)


In Palos Verdes Homes, supra, 182 Cal.App.3d 324, 227
Cal.Rptr. 81, the court determined that whether a homeowners
association's design restrictions on a solar energy system
were reasonable was a question of fact. There, a homeowner
installed a residential solar energy system after the Palos
Verdes Homes Association had denied his application for
installation on the basis that the system did not conform
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to its solar unit guidelines. The association prevailed on its
declaratory relief claim at trial, and the Court of Appeal
affirmed. According to the court: “The issue here is whether
the Association's Guidelines are a ‘reasonable restriction’ on
the installation of solar units, as required by section 714.
This is a question of fact to be determined by the trier of
fact. Its conclusion will not be disturbed unless unsupported
**178  by substantial evidence. [Citation.]” (Id. at p. 328,


227 Cal.Rptr. 81.) The court summarized the testimony of the
association's expert, who opined that the solar energy systems
permitted by the association's guidelines were comparable to
the homeowner's proposed system in performance and cost.
(Id. at pp. 328–329, 227 Cal.Rptr. 81.) Because the testimony
showed that the “guidelines do not prohibit all solar units
but are formulated to promote the installation of solar units
which are comparable in costs and aesthetically acceptable,”
the court concluded that substantial evidence supported the
judgment. (Id. at p. 328, 227 Cal.Rptr. 81.)


The same result is required here. The CC&R's provide that
the approval or disapproval of applications for improvements
“shall be in the sole and absolute discretion of the [ACC]
and may be based upon such aesthetic considerations as the
[ACC] determines to be appropriate.” The Design Guidelines
temper this discretion with respect to the installation of solar
energy systems. They specifically mirror section 714 and
provide that the ACC may impose reasonable restrictions
“that do not significantly increase the cost of the system or
significantly decrease its efficiency or specified performance,
or which allow for an alternative system of comparable costs,
efficiency, and energy conservation....” As in Palos Verdes
Homes, supra, 182 Cal.App.3d at page 328, 227 Cal.Rptr.
81, an expert testified about a comparable alternative system
to appellants' installation of 22 panels on their slope. Bergen
explained that the installation of 16 to 20 panels in an
area above the casita would yield the same performance
efficiency but have a 14 percent reduction in output. He
further testified that the proposed system would be less
expensive to install than the slope panels. Bergen's testimony
established that the CC&R's and Design Guidelines allowed
for an alternative solar energy system of comparable costs
and efficiency that did not significantly increase *633
the cost or decrease the efficiency of the system sought
by appellants. Substantial evidence supported the jury's
conclusion that CC&R's imposed reasonable restrictions that
were in compliance with section 714.


[7]  That the CC&R's permit the ACC to consider the
aesthetic impact of a solar energy system provides no basis


for reversal. Nothing in the language of section 714 prohibits
the consideration of aesthetic impacts. To the contrary, the
provision in section 714 that “the application for approval
shall be processed and approved by the appropriate approving
entity in the same manner as an application for approval of
an architectural modification to the property ...” indicates that
the Legislature specifically anticipated that an evaluation of
a proposed solar energy system—just as any other proposed
improvement—would involve the consideration of aesthetics.
(§ 714, subd. (e)(1).) Consistent with that language, the Palos
Verdes Homes court concluded that guidelines primarily
involving aesthetic considerations were reasonable and met
the standards of section 714. (Palos Verdes Homes, supra, 182
Cal.App.3d at p. 327, 227 Cal.Rptr. 81.)


We are likewise unpersuaded by appellants' argument that
Tesoro had the burden to propose a comparable alternative
system at the time it denied appellants' application. Again,
nothing in the language of section 714 imposes such a burden
on a homeowners association. The statute requires only that
the denial of a solar energy system application be in writing
and in a timely manner. (§ 714, subd. (e)(2).) Nor do the
CC&R's or Design Guidelines require that the ACC redesign
a solar energy system that fails to garner approval. Instead, the
burden is on the **179  homeowner to submit an application
that is complete and sufficient to generate approval. ACC
member Collins testified that it has never been the practice
of the ACC to propose an alternative design and that he
did not feel qualified to redesign a solar energy system. The
evidence established that once the ACC informed appellants
of the bases of its denial, it was their burden to reapply for
approval of a solar energy system utilizing an application
that satisfied the procedural requirements in the CC&R's and
that addressed the ACC's concerns about location, safety and
aesthetics. Appellants failed to meet their burden.


II. Appellants' Procedural Claims.
Notwithstanding the bases for Tesoro's denial of appellants'
solar energy system application, appellants contend that
the processes by which Tesoro denied the application and
initiated and tried this action were invalid. Specifically, they
contend that the ACC's denial was untimely, inadequately
mailed and incomplete; that the lawsuit was improperly
initiated without a vote of the entire association; and that
Tesoro should not have received a jury trial because it did not
timely pay its jury fees. With the exception of the payment
*634  of jury fees, appellants submitted these issues to the


jury for resolution, asserting during closing argument that the
key question in the matter was whether Tesoro followed the
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appropriate procedures. We find no merit to any of appellants'
procedural challenges.


A. Substantial Evidence Established That Tesoro's
Denial Complied with the CC&R's.


[8]  The jury answered “yes” to the question of whether
“Plaintiff respond[ed] to Defendants' application for approval
or disapproval of the installation of their solar energy system
within the time limits set forth in the Governing Documents?”
We review a jury's findings of fact under the deferential


substantial evidence standard. (Bickel v. City of Piedmont
(1997) 16 Cal.4th 1040, 1053, 68 Cal.Rptr.2d 758, 946 P.2d
427, superseded by statute on another point as stated in
DeBerard Properties, Ltd. v. Lim (1999) 20 Cal.4th 659,
668, 85 Cal.Rptr.2d 292, 976 P.2d 843.) According to this
standard, “ ‘ “the power of an appellate court begins and ends
with a determination as to whether there is any substantial
evidence, contradicted or uncontradicted,” to support the


findings below.’ ” (Ibid.) We must view the evidence
in the light most favorable to the prevailing party, giving
it the benefit of every reasonable inference and resolving


all conflicts in its favor. (Ibid.) We are not at liberty to
reweigh the evidence or judge the credibility of witnesses.


(Electronic Equipment Express, Inc. v. Donald H. Seiler &
Co. (1981) 122 Cal.App.3d 834, 849, 176 Cal.Rptr. 239.)


According to a provision in the section of the CC&R's
governing improvement applications, “all approvals given
pursuant to this Article shall be in writing; and any request
for approval which has not been approved or disapproved, in
writing, within forty-five (45) days from the date of receipt of
all documentation required to be submitted by the Committee
shall be deemed approved....” Here, the evidence showed that
appellants submitted their solar energy system application
on October 2, 2007. Prime testified that Martin personally
delivered the application on that date, and the application
itself bore a “received” stamp dated October 2, 2007. The
jury was entitled to discredit Martin's alternating recollection
that he submitted the application on September 27 or October


1, 2007. (E.g., Moreno v. Sayre (1984) 162 Cal.App.3d
116, 121, 208 Cal.Rptr. 444 [“It is the province of the jury to
resolve **180  conflicts in the evidence and to determine the
credibility of witnesses.”].)


The ACC denied appellants' application by letter dated
November 8, 2007, a date within 45 days of receipt of


appellants' application. Thus, substantial evidence supported
the jury's finding that Tesoro responded within the time
limits provided by the CC&R's. The evidence further showed,
however, that *635  appellants did not receive the denial
letter until November 17, 2007, because it was misaddressed.
But the jury was instructed that Tesoro had the burden to
prove that it “did all, or substantially all, of the significant
things that the Governing Documents required it to do or
that it was excused [from] doing those things.” It was
well within the jury's province to conclude that Tesoro
substantially complied with its obligations under the CC&R's
notwithstanding appellants' receipt of the denial letter 46


days after they submitted their application. (See Moreno
v. Sayre, supra, 162 Cal.App.3d at p. 121, 208 Cal.Rptr. 444
[“When two or more inferences can be reasonably drawn from
the facts, the reviewing court is without power to substitute
its deductions for those of the jury.”].) The jury could have
concluded that the one-day delay was inconsequential given
that appellants had already signed the contract to proceed
with the installation of their solar energy system several days
before the time to rule on their application had expired.


The evidence further showed that Prime mailed the denial
letter by regular mail. We reject appellants' argument that
this evidence showed Tesoro failed to comply with section
16.11 of the CC&R's, which provides in relevant part: “Any
notice permitted or required by this Declaration shall be
considered received on the date the notice is personally
delivered to the recipient or forty-eight (48) hours after the
notice is deposited in the United States mail, first class,
registered or certified mail, postage prepaid and addressed to
the recipient at the address which the recipient has provided
to the Association....” Contrary to appellants' suggestion that
this provision requires notices to be sent by registered or
certified mail, the provision is plainly limited to specifying
a date by which notice is deemed received if it is sent by
first class, registered or certified mail. In short, appellants'
argument affords no basis to disturb the jury's finding that
Tesoro did all or substantially all of the significant things it
was required to do under the CC&R's.


Finally, appellants contend that substantial evidence did not
support the jury's affirmative answer to the question “Did
Plaintiff respond to Defendants' application for approval
or disapproval of their solar energy system in the same
manner as any other applications for a change or modification
to property?” They argue that the denial letter improperly


failed to articulate the bases for the denial. (See §
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1378, subd. (a)(4) [“If a proposed change is disapproved,
the written decision shall include both an explanation of
why the proposed change is disapproved and a description
of the procedure for reconsideration of the decision by
the board of directors.”].) The evidence belies their claim.
Martin himself testified that attached to the November 2007
denial letter were four handwritten comments from the ACC
indicating that the casita roof should be considered as an
alternate location, the site plan failed to show dimensions
and setbacks, the application omitted any provision for
slope maintenance and the application lacked photographs
of the proposed site. Martin conceded that he read the
comments when he received the denial *636  letter. He
further conceded that his application in fact lacked the
requisite items identified by the ACC as missing. Later,
in January 2008, the ACC approved the rooftop panel
installation but disallowed **181  the panels on the slope for
the reasons stated earlier and discussed by all parties at their
January 23, 2008 meeting. Substantial evidence showed that
Tesoro provided an adequate explanation of why appellants'
solar energy system application was ultimately denied in part.


The evidence further showed that to the extent Tesoro denied
appellants' application, it adequately advised them of their


appeal rights. ( § 1378, subd. (a)(4).) Though the January
2008 letter did not include information about appeal rights,
Martin testified that at all times he had in his possession
copies of the CC&R's and Design Guidelines and was aware
of the provision for appeal contained in the CC&R's. Section
7.2.8 of the CC&R's provides a detailed explanation of a
homeowner's appeal rights in the event the ACC disapproves
an application. Evidence that appellants had been advised of
their appeal rights through the CC&R's supported the jury's
findings that Tesoro did all or substantially all it was required
to do under California law and appropriately responded to
appellants' application in a manner required for all similar


applications. (See Stasher v. Harger–Haldeman (1962) 58
Cal.2d 23, 29, 22 Cal.Rptr. 657, 372 P.2d 649 [“Substantial
compliance, as the phrase is used in the decisions, means
actual compliance in respect to the substance essential to
every reasonable objective of the statute.”].)


B. Substantial Evidence Established That Tesoro
Properly Brought This Action in Accordance with the
CC&R's.


[9]  [10]  As part of its claim that Tesoro failed to
comply with its own CC&R's, appellants sought to show that
Tesoro improperly initiated this action without a full vote of


the membership. 5  The jury resolved this question against
appellants, concluding that Tesoro did all or substantially
all it was required to do under the CC&R's. Appellants
do not contend that the jury should not have resolved this
question, but instead simply choose to ignore that conflicting
evidence was presented on the issue, the jury received
multiple instructions on contract interpretation and the jury
decided the issue. Where extrinsic evidence has been properly
admitted to aid in the interpretation of a contract, we uphold
a reasonable construction of the agreement by the trier of


fact which is supported by substantial evidence. ( In re
Marriage of Fonstein (1976) 17 Cal.3d 738, 746–747, 131
Cal.Rptr. 873, 552 P.2d 1169.)


*637  During cross-examination, appellants' counsel
questioned Collins about section 4.1.2(k) of the CC&R's,
which provides in part that Tesoro has the right “to prosecute
or defend, in the name of the Association, any action affecting
or relating to the Project or the personal property thereon ...
provided, however, that without the prior vote or written
consent of a majority of the voting power of the Members
of the Association, the Board may not institute any legal
proceeding (including any arbitration or judicial reference
proceeding) against any person or entity the cost of which
could reasonably be expected to exceed Two Thousand
Five Hundred Dollars ($2,500.00),” including an estimate of
attorney fees and costs. Collins testified that no poll or vote of
the homeowners was **182  taken prior to Tesoro's initiating
this action against appellants. Martin similarly testified that
he was unaware of any meeting of the homeowners where
they were given an opportunity to vote on or receive notice
of any intent to file a lawsuit, nor was he given any notice
of the special assessment ultimately imposed to finance the
litigation.


On redirect examination, however, Collins testified that the
Tesoro Board had relied on other provisions in the CC&R's—
as well as the advice of counsel—to conclude it had the ability
to initiate suit without a full vote. Specifically, it relied on
section 4.1.2(e), which gives Tesoro the right “to enforce, in
its discretion, the provisions of this Declaration, the Bylaws,
Articles and Rules and Regulations of the Association....” He
testified that counsel had advised him section 4.1.2(k) was
never intended to limit the Tesoro Board's discretion under
section 4.1.2(e) to file suit against a homeowner. The Tesoro
Board also relied on section 10.9 of the CC&R's, which
provides: “Notwithstanding anything herein to the contrary,
no judicial or administrative proceeding shall be commenced
or prosecuted by the Association unless approved by a
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majority of the voting power of the membership. This Section
shall not apply, however, to (a) actions brought by the
Association to enforce the provisions of this Declaration,” the
collection of assessments, challenges to ad valorem taxes and
counterclaims brought by Tesoro.


The owner of Euclid Management, Glennon Gray, further
testified that he was familiar with section 4.1.2(k) of the
CC&R's and that the provision did not operate to prevent
Tesoro from filing an action against a single homeowner to
enforce the CC&R's. Rather, his understanding was that it
applied when a homeowners association was contemplating
suing the developer.


On the basis of this testimony, substantial evidence supported
the jury's determination that Tesoro complied with the
CC&R's in bringing this action without a full vote of the
homeowners. (See Rosen v. E.C. Losch Co. (1965) 234
Cal.App.2d 324, 331, 44 Cal.Rptr. 377 [“ ‘The practical
construction placed upon the agreement by the parties is,
of course, substantial *638  evidence of their intent.’ ”];
Nicolaysen v. Pacific Home (1944) 65 Cal.App.2d 769, 773,
151 P.2d 567 [“ ‘The law recognizes the practical construction
of a contract as the best evidence of what was intended by its
provisions ....’ ”].)


C. Tesoro Properly Received a Jury Trial.
[11]  Appellants' final procedural challenge is that Tesoro


should not have received a jury trial because it did not
post jury fees in a timely manner. Before trial, appellants
argued that Tesoro had waived its right to a jury trial on
the ground that it had not posted jury fees in accordance
with Code of Civil Procedure section 631, subdivision (b),
which specifies that jury fees must be deposited “at least
25 calendar days before the date initially set for trial” by
“[e]ach party demanding a jury trial....” Tesoro conceded
that it had posted jury fees 25 days before the date set
for the actual trial, which was timely according to Los
Angeles County Superior Court, Local Rules, former rule 5.0.
Following briefing and argument by counsel, the trial court
permitted a jury trial to go forward, reasoning that Tesoro had
demonstrated an inadvertent mistake in relying on the local
rules and appellants had failed to demonstrate any prejudice
from proceeding with a jury trial.


[12]  [13]  [14]  [15]  Generally, the failure to deposit
jury fees at least 25 calendar days before **183  the date
initially set for trial constitutes a waiver of the right to a jury


trial. (Code Civ. Proc., § 631, subds. (b) & (d)(5); Grafton
Partners v. Superior Court (2005) 36 Cal.4th 944, 956, 32
Cal.Rptr.3d 5, 116 P.3d 479.) Nonetheless, in the event of
a waiver, the trial court retains discretion to allow a trial


by jury. (Code Civ. Proc., § 631, subd. (e); Johnson–
Stovall v. Superior Court (1993) 17 Cal.App.4th 808, 810,


21 Cal.Rptr.2d 494; Gann v. Williams Brothers Realty,
Inc. (1991) 231 Cal.App.3d 1698, 1703–1704, 283 Cal.Rptr.
128.) In exercising such discretion, courts are mindful of
the requirement “to resolve doubts in interpreting the waiver
provisions of section 631 in favor of a litigant's right to jury


trial. [Citations.]” (Grafton Partners v. Superior Court,
supra, at p. 956, 32 Cal.Rptr.3d 5, 116 P.3d 479.) Accordingly,
“[w]here the right to jury is threatened, the crucial focus
is whether any prejudice will be suffered by any party or
the court if a motion for relief from waiver is granted.
[Citation.] A trial court abuses its discretion as a matter of
law when ‘... relief has been denied where there has been no
prejudice to the other party or to the court from an inadvertent


waiver. [Citations.]’ [Citations.]” (Wharton v. Superior
Court (1991) 231 Cal.App.3d 100, 104, 282 Cal.Rptr. 349.)


Here, the trial court properly exercised its discretion to allow
the case to be heard before a jury. Tesoro demonstrated
that it made an inadvertent mistake by relying on the local


rule timeline. (Winston v. Superior Court (1987) 196
Cal.App.3d 600, 602–603, 242 Cal.Rptr. 113 [inadvertent
waiver shown where failure to post fees occurred from
inconsistency in the time requirement among statutes].)
And neither below nor on appeal have appellants *639
demonstrated any prejudice from a trial by jury. (See


Johnson–Stovall v. Superior Court, supra, 17 Cal.App.4th
at p. 811, 21 Cal.Rptr.2d 494 [“The mere fact that trial will


be by jury is not prejudice per se.”]; Gann v. Williams
Brothers Realty, Inc., supra, 231 Cal.App.3d at p. 1704, 283
Cal.Rptr. 128 [“The prejudice which must be shown from
granting relief from the waiver is prejudice from the granting
of relief and not prejudice from the jury trial.”].) “The court
abuses its discretion in denying relief where there has been no
prejudice to the other party or to the court from an inadvertent


waiver.” (Gann v. Williams Brothers Realty, Inc., supra, at
p. 1704, 283 Cal.Rptr. 128.) Indeed, it would have been an
abuse of discretion for the trial court to deny relief here.


III. Appellants' Evidentiary Issues.
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In two related arguments, appellants contend that the trial
court abused its discretion by permitting Bergen to testify
as an expert on Tesoro's behalf and by not permitting them
to present rebuttal expert testimony. We review the trial
court's admission or exclusion of expert testimony under
the deferential abuse of discretion standard. (Avivi v. Centro
Medico Urgente Medical Center (2008) 159 Cal.App.4th 463,


467, 71 Cal.Rptr.3d 707; Piscitelli v. Friedenberg (2001)
87 Cal.App.4th 953, 972, 105 Cal.Rptr.2d 88.)


A. Allowing Bergen to Testify Was a Proper Exercise of
Discretion.


[16]  Bergen, a licensed contractor and electrical engineer
who had installed over 2,000 solar energy systems, evaluated
appellants' solar energy system as installed and opined that the
slope location was inappropriate based on a number of factors.
He further testified that a different configuration of panels
could be more efficient and cost-effective. He also opined
about how removal of the slope panels and replacement with
his suggested alternative would affect the efficiency and cost
of appellants' solar energy system.


**184  Appellants contend that it was an abuse of discretion
to admit Bergen's testimony because he lacked any “special
knowledge” that would qualify him as an expert. (Evid.Code,
§ 720, subd. (a) [“A person is qualified to testify as an
expert if he has special knowledge, skill, experience, training,
or education sufficient to qualify him as an expert on the
subject to which his testimony relates.”].) They contend
that the matters about which he testified were matters of
common knowledge inappropriate for expert testimony. (See


Evid.Code, § 801, subd. (a) [expert opinion is admissible
when it is “[r]elated to a subject that is sufficiently beyond
common experience that the opinion of an expert would assist


the trier of fact”]; People v. Torres (1995) 33 Cal.App.4th
37, 45, 39 Cal.Rptr.2d 103 [“Expert opinion is not admissible
if it consists of inferences and conclusions which can be
drawn as easily and intelligently by the trier of fact as by the
witness.”].) They claim that *640  Bergen's testimony about
the reduction in efficiency resulting from a modification to
appellants' system could have been calculated using simple
math—that is, a reduction of 22 panels from a total of 56
would have equaled an approximately 40 percent reduction
in efficiency.


But the calculation was not so simple. Bergen explained
that efficiency is calculated taking into account the angle of


the solar panels, the orientation of the panels in relation to
the sun, the inverter design, the surface area and the shade
factor. He used an inclinometer to measure the angle of
the slope panels. In describing the design of his alternative
system, Bergen explained how an installation of fewer than
22 panels would result in only a minimal reduction in output.
He further testified about the cost of labor and materials
for his alternative design. All of these matters were beyond


the jury's common knowledge. (See Mann v. Cracchiolo
(1985) 38 Cal.3d 18, 38, 210 Cal.Rptr. 762, 694 P.2d 1134
[witness qualifies as an expert where he “has sufficient skill
or experience in the field so that his testimony would be likely
to assist the jury in the search for the truth, and ‘no hard and
fast rule can be laid down which would be applicable in every
circumstance’ ”].)


Nor are we persuaded by appellants' renewed argument that
Bergen should not have been permitted to testify because he
described an alternative solar energy system that Tesoro did
not propose at the time it disallowed appellants' proposed
system. Again, nothing in either section 714 or the CC&R's
required Tesoro to design an alternative system, and the
evidence established that it was not the ACC's practice to
redesign an applicant's proposal. The trial court properly
exercised its discretion to permit Bergen to testify about the
efficiency and cost of appellants' system as compared to an
alternative system.


B. Appellants Stipulated They Would Not Offer Expert
Opinions in Rebuttal.


[17]  As a means of resolving Tesoro's motion to preclude
appellants from offering any expert testimony because of
their failure timely to designate experts, the parties stipulated
that appellants would be permitted to call Tesoro's experts
and their own experts to rebut the factual bases for any
opinions offered by Tesoro's experts. Appellants specifically
agreed, however, that they would not be permitted to call
their own experts to offer rebuttal opinions. Notwithstanding
this stipulation, they now argue that the trial court abused its
discretion by not permitting them to call rebuttal witnesses
to offer their own expert opinions. By stipulating not to
offer expert opinions, appellants have waived any claim
on appeal that the **185  trial court abused its discretion


by enforcing the stipulation. (E.g., In re Marriage of
Broderick (1989) 209 Cal.App.3d 489, 501, 257 Cal.Rptr.
397 [“an appellant waives *641  his right to attack error by
expressly or implicitly agreeing or acquiescing at trial to the
ruling or procedure objected to on appeal”].)
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[18]  [19]  Even absent any stipulation, we would find no


abuse of discretion. The general rule, set forth in Code
of Civil Procedure section 2034.300, is that an undesignated
expert witness may not testify. An exception to that rule is
provided in Code of Civil Procedure section 2034.310, which
permits a party to call an undesignated expert witness to
testify if the expert has already been designated by another
party, or if “[t]hat expert is called as a witness to impeach
the testimony of an expert witness offered by any other party
at the trial. This impeachment may include testimony to the
falsity or nonexistence of any fact used as the foundation
for any opinion by any other party's expert witness, but may
not include testimony that contradicts the opinion.” (Code
Civ. Proc., § 2034.310, subds. (a) & (b).) Trial courts strictly
construe the foundational fact requirement in Code of Civil
Procedure section 2034.310 “so as to ‘prevent a party from
offering a contrary opinion of his expert under the guise of


impeachment.’ [Citation.]” (Mizel v. City of Santa Monica
(2001) 93 Cal.App.4th 1059, 1068, 113 Cal.Rptr.2d 649.)


Here, there was no indication that any of appellants' three
proposed rebuttal expert witnesses satisfied the requirements


of the statutory exception. 6  Appellants sought to call
Jamie Muniak, a certified property manager, to offer his
own opinions about customs and practices in the property
management industry. They also called Marco Suarez, the
owner of Advanced Solar Electric, as a percipient witness, but
the trial court sustained objections to questions designed to
elicit expert opinion about solar energy system installations.
Finally, appellants sought to call a contractor, identified as


Mr. Alcantar, to offer an opinion about the cost of Bergen's
proposed alternative system and testify about his proposed
bid. His testimony would have been based on his construction
experience and did not include any testimony designed to
establish the falsity or nonexistence of any fact relied on by
Bergen in making his costs estimate. In any event, Martin was
permitted to testify about other estimates he had received to
construct the solar energy system proposed by Bergen.


[20]  “The trial court is vested with a sound discretion as
to the permissible scope of evidence offered in rebuttal.


[Citation.]” (Johnston v. Brewer (1940) 40 Cal.App.2d
583, 588, 105 P.2d 365.) Because appellants' proffered
rebuttal expert testimony failed to satisfy the requirements
of Code of Civil Procedure section 2034.310, the trial court
properly exercised its discretion in precluding such testimony.


*642  DISPOSITION


The judgment is affirmed. Tesoro is awarded its costs on


appeal. 7


We concur: ASHMANN–GERST and CHAVEZ, JJ.


All Citations


200 Cal.App.4th 619, 133 Cal.Rptr.3d 167, 11 Cal. Daily Op.
Serv. 13,543, 2011 Daily Journal D.A.R. 16,109


Footnotes


1 We occasionally refer to appellant Martin Griffin individually by first name to avoid confusion and not out of
disrespect.


2 At trial, Martin testified that he believed he submitted the application on September 27, 2007.


3 The ACC had cancelled its regularly-scheduled October meeting because the area was evacuated for a fire.
For that reason, it did not consider appellants' application until November 6, 2007.


4 Unless otherwise indicated, all further statutory references are to the Civil Code.


5 We decline to address appellants' argument on this issue to the extent it is premised on the denial of their


summary judgment motion. (E.g., California Housing Finance Agency v. Hanover/California Management
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& Accounting Center, Inc. (2007) 148 Cal.App.4th 682, 688–689, 56 Cal.Rptr.3d 92 [denial of summary


judgment unreviewable after a full trial on the same issues]; Waller v. TJD, Inc. (1993) 12 Cal.App.4th
830, 833–836, 16 Cal.Rptr.2d 38 [same].)


6 That appellants failed to make an offer of proof of their witnesses' proposed testimony is yet an independent
reason why any claim of error has been waived. (E.g., In re Mark C. (1992) 7 Cal.App.4th 433, 444, 8
Cal.Rptr.2d 856.)


7 In its respondent's brief, Tesoro has requested an award of attorney fees on appeal. We decline to consider
its request. California Rules of Court, rule 3.1702(c) sets forth the procedure for claiming attorney fees on
appeal. (See also Cal. Rules of Court, rule 8.278(d)(2).)


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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80 Cal.App.5th 308
Court of Appeal, Fifth District, California.


Garrett THEROLF, Petitioner,


v.


The SUPERIOR COURT OF


MADERA COUNTY, Respondent;


Madera County Department of Social Services/


child Welfare Services, Real Party in Interest.


F083561
|


Filed 06/27/2022


Synopsis
Background: Journalist filed petition to obtain juvenile
case file of deceased child who was abused by her
adoptive mother. The Superior Court, Madera County, No.
MJP018758, Thomas L. Bender, J., issued order denying
petition. Journalist filed petition for writ of mandate or
prohibition, seeking to compel the Superior Court to vacate
its order.


Holdings: The Court of Appeal, Meehan, J., held that:


[1] juvenile court was required to hold hearing on journalist's
petition;


[2] child was within juvenile court's jurisdiction at time of
death, as required for release of case file;


[3] juvenile court was not required to make factual findings in
determining whether release would be detrimental to another
child;


[4] juvenile court was required to preserve record for
appellate review by identifying withheld records that were
reviewed in camera; and


[5] juvenile court committed procedural errors that were not
harmless.


Petition granted.


Poochigian, J., filed concurring opinion.


Procedural Posture(s): Petition for Writ of Mandate;
Petition for Writ of Prohibition.


West Headnotes (16)


[1] Infants Proceedings on application,
evidence, and appeal


While juvenile records of living children are
entitled to veritable presumption in favor of
confidentiality, when child is deceased, statute
governing release of juvenile records creates


veritable presumption in favor of release. Cal.
Welf. & Inst. Code § 827(a)(2).


[2] Infants Access and dissemination; 
 confidentiality


Unlike records pertaining to living juvenile
dependent, which must be maintained as
confidential unless some sufficient reason for
disclosure is shown to exist, records pertaining to
deceased juvenile dependent must be disclosed
unless statutory reasons for confidentiality are


shown to exist. Cal. Welf. & Inst. Code §
827(a)(2).


[3] Infants Hearing;  counsel


On journalist's petition to obtain case file
of deceased child who was abused by her
adoptive mother, juvenile court was required,
under statute authorizing release of deceased
juvenile's records, to hold hearing to determine
whether release of case file would be detrimental
to another connected child, where county
department of social services objected to release


of case file. Cal. Welf. & Inst. Code § 827(a)
(2).


[4] Infants Proceedings on application,
evidence, and appeal


When interpreting statute governing release of
deceased juvenile's records, court applies de
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novo standard of review. Cal. Welf. & Inst.
Code § 827(a)(2).


[5] Infants Jurisdiction and venue


On journalist's petition to obtain case file
of deceased child who was abused by her
adoptive mother, juvenile court had exclusive
authority, under statute authorizing release of
deceased juvenile's records if juvenile was within
court's jurisdiction at time of death, to order
release of child's records regardless of whether
dependency petition had been filed or whether
prior jurisdictional finding had been made.


Cal. Welf. & Inst. Code § 827(a)(2).


[6] Infants Jurisdiction and venue


Neither filing of dependency petition nor prior
jurisdictional finding is required for application
of statute authorizing release of deceased
juvenile's case file; rather, juvenile court has
exclusive authority to order release of records
regardless of whether dependency petition has
been filed and prior jurisdictional finding has


been made. Cal. Welf. & Inst. Code § 827(a)
(2).


[7] Infants Access and dissemination; 
 confidentiality


Infants Jurisdiction and venue


Party seeking deceased juvenile's case file may
obtain those records if that party can show child
was within jurisdiction of juvenile court when


child died. Cal. Welf. & Inst. Code § 827(a)
(2).


[8] Statutes Presumptions


When Legislature amends statute without
altering portions of provision that have
previously been judicially construed, Legislature
is presumed to have been aware of and to have
acquiesced in previous judicial construction.


[9] Infants Determination and findings


In denying journalist's petition to obtain case
file of deceased child who was abused by her
adoptive mother, juvenile court was not required
to make specific factual findings to support
its determination that releasing case file would
be detrimental to another connected child and
was therefore prohibited under statute governing
release of juvenile records, since disclosure of
such factual findings could result in disclosure of
confidential information pertaining to connected


child. Cal. Welf. & Inst. Code § 827(a)(2).


[10] Infants Determination and findings


Juvenile court is not required to make specific
factual findings when it denies access to
deceased child's juvenile case file based on
finding of detriment to connected child in part
because requiring such findings could result in


disclosure of confidential information. Cal.
Welf. & Inst. Code § 827(a)(2).


1 Cases that cite this headnote


[11] Infants Hearing;  counsel


Infants Determination and findings


Appropriate procedure when determining
whether to release deceased juvenile's records
is to have parties present general outline
of their respective positions supported by
nonconfidential or nonprivileged evidence and
identify specific confidential or privileged


evidence for in camera review. Cal. Welf. &
Inst. Code § 827(a)(2).


1 Cases that cite this headnote


[12] Infants Hearing;  counsel


Infants Determination and findings


Juvenile court, in conducting in camera review
of documents on petition for deceased juvenile's
records, is required to determine whether, after
information that solely concerns connected child
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is redacted, release of documents would be
detrimental to safety, protection, or physical or
emotional well-being of another child who is
directly or indirectly connected to the juvenile
case that is subject of petition; juvenile court is
then required to preserve in camera record for


appellate review. Cal. Welf. & Inst. Code §
827(a)(2).


1 Cases that cite this headnote


[13] Infants Determination and findings


While juvenile court is not required to make
specific factual findings if it withholds deceased
juvenile's documents based on finding of
detriment to connected child, juvenile court
should make record of its findings adequate for
review of its ruling, but this does not necessarily


require specific factual findings. Cal. Welf. &
Inst. Code § 827(a)(2).


[14] Infants Determination and findings


Infants Appeal


Juvenile court, which determined that release of
case file of deceased child would be detrimental
to another connected child and was therefore
prohibited under statute governing release of
juvenile records, was required to preserve a
record for appellate review by identifying, under
seal, the withheld documents from case file that


it reviewed in camera. Cal. Welf. & Inst. Code
§ 827(a)(2).


[15] Infants Appeal


Juvenile court's errors, in denying journalist's
petition to obtain case file of deceased child who
was abused by her adoptive mother without first
holding hearing on whether release of case file
would be detrimental to another connected child,
and in failing to preserve record for appellate
review by identifying withheld documents from
case file that it inspected in camera, were not
harmless, so as to warrant vacatur of order


denying journalist's petition. Cal. Welf. &
Inst. Code § 827(a)(2).


[16] Courts Review of proceedings


Even where juvenile court has erred, appellate
court will reverse only if error was prejudicial,
i.e., it is reasonably probable that result more
favorable to appealing party would have been


reached in absence of error. Cal. Welf. & Inst.
Code § 827(a)(2).


**685  ORIGINAL PROCEEDINGS; in mandate. Thomas
L. Bender, Judge. (Super. Ct. No. MJP018758)


Attorneys and Law Firms


University of California at Irvine School of Law, Susan E.
Seager and Jack Lerner for Petitioner.


No appearance for Respondent.


Regina A. Garza, County Counsel, Fresno, CA, and
Christopher B. Dorian, Deputy County Counsel, Madera, CA,
for Real Party in Interest.


OPINION


MEEHAN, J.


*317  Under Welfare and Institutions Code section 827,


subdivision (a)(2) 1  (hereafter section 827(a)(2) or §
827(a)(2)), the juvenile court is required to release to the
public the “juvenile case files ... that pertain to a deceased
child who was within the jurisdiction of the juvenile court
pursuant to Section 300” unless the juvenile court finds, by a
preponderance of the evidence, that release of the files would
be detrimental to “another child who is directly or indirectly
connected to the juvenile case that is the subject of the


petition.” ( § 827(a)(2)(A).) To obtain a deceased child's
juvenile case files, a petition must be filed and interested
parties afforded an opportunity to file objections. (Ibid.) If
objections are filed, the juvenile court “shall set the matter
for hearing” and thereafter “render its decision” based on the
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petition, any objections, any reply, and the argument at the


hearing. ( § 827(a)(2)(F).)


Petitioner Garrett Therolf, a journalist, petitioned to obtain
the juvenile case file of a deceased child, Mariah F., whose
adoptive mother was convicted of her torture and murder.
Although the Madera County Department of Social Services/
Child Welfare Services (department) filed an objection to the
disclosure of Mariah's juvenile case file, the juvenile court
denied Therolf's petition before the time to file a reply had
expired and without holding a hearing, finding release of the
file would be detrimental to another child directly or indirectly
connected to Mariah's case.


**686  *318  Therolf seeks a writ of mandate or prohibition
to compel the juvenile court to vacate its order denying
the petition. He contends the juvenile court erred when it
issued the order denying his petition without allowing him
time to file a reply brief and without holding a hearing.
While the department concedes these errors, it argues they are
harmless because Mariah was not within the juvenile court's
jurisdiction when she died, as she was not the subject of a
current dependency case and no jurisdictional finding had
been made with respect to her.


We agree the juvenile court erred when it did not allow
Therolf time to file a reply to the department's objection
and failed to hold a hearing on his petition. We reject
the department's contention that Mariah was not within the
juvenile court's jurisdiction when she died and concur with the


decision in In re Elijah S. (2005) 125 Cal.App.4th 1532,


1538–1539, 1556, 24 Cal.Rptr.3d 16 ( Elijah S.), which
held the juvenile court has exclusive authority to order release
of a deceased child's juvenile records regardless of whether a
dependency petition has been filed and a prior jurisdictional
finding has been made. The juvenile court prejudicially erred
when it failed to require the department to produce the full


scope of documents as set forth in Elijah S. We also
reject Therolf's contention that, contrary to our decision in


Pack v. Kings County Human Services Agency (2001) 89


Cal.App.4th 821, 831–834, 107 Cal.Rptr.2d 594 ( Pack),
the juvenile court was required to make specific factual
findings when making a detriment finding. But we find the
juvenile court's failure to comply with the other procedures set


forth in Pack concerning in camera review of the records
and preserving those records for appellate review, also was


prejudicial. We conclude the failure to hold a hearing was
prejudicial, especially in light of the juvenile court's failure to


comply with Elijah S. and the Pack procedures, as we
were deprived of an adequate record to review the juvenile
court's order.


Accordingly, we grant the petition for writ of mandate and
direct the juvenile court to vacate its orders, hold a hearing
on Therolf's petition after ordering the department to produce


Mariah's juvenile case file in accordance with Elijah S.,
review the responsive documents in camera, and reconsider
the petition applying the appropriate standards.


FACTUAL AND PROCEDURAL BACKGROUND


In February 2020, Amy C. was convicted of the torture and
October 2014 murder of her 12-year-old daughter, Mariah,
and the torture of her then 14-year-old son, C.F. Amy
adopted the children after being a foster mother to them; the
adoption became final in February 2014. According to a 2020
newspaper account of the case, the department removed the
“remaining *319  children” from the home in March 2015,
and before Mariah's death, numerous calls and several written
reports had been made to the department expressing concerns
about her condition.


On June 25, 2021, journalist Garrett Therolf filed a request


for disclosure of Mariah's juvenile case file under section


827(a)(2) using mandatory Judicial Council form JV-570. 2


On the form, he indicated item 4b, which states, “I believe the
child **687  ... died as a result of abuse or neglect,” applied,
and listed an approximate date of death as October 14, 2014.
Where the form provided a space to explain why he needed
the records, Therolf wrote that he did not need to provide
a reason for seeking Mariah's juvenile case file because the


petition was filed under section 827(a)(2).


Therolf requested Mariah's “entire ‘juvenile case file,’
including records filed in juvenile court and related records
created by county agencies to investigate suspected child
abuse/neglect that were not filed in court, including records
where no petition was filed in court, including records of
child abuse hotline calls, and 911 calls and social worker


notes, emails, and reports,” citing section 827(a)(2),


California Rules of Court, rule 5.552, 3  and Elijah S.,
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supra, 125 Cal.App.4th at page 1552, 24 Cal.Rptr.3d 16. In an
attachment, Therolf asserted that based on these authorities,
the term “juvenile case file” consists of a wide variety of
records, including both juvenile court records and documents
outside the court file. Therolf requested the disclosure of 23
categories of documents, which he asserted he was entitled to


even if no juvenile dependency petition had been filed. 4


**688  *320  The department filed an objection to release


of the juvenile case on September 20, 2021. 5  The department
asserted no responsive documents existed because Mariah
was not subject to the juvenile court's jurisdiction when


she died, as required by section 827(a)(2), and while her
death led to a referral that resulted in the removal of her
siblings in October 2014, she died before those juvenile
dependency proceedings commenced. The department argued


the Elijah S. case Therolf relied on for the proposition


that section 827(a)(2) applied notwithstanding the lack
of a juvenile dependency petition or jurisdictional finding
is fundamentally flawed and disputed its applicability as
precedent. The department noted the parties were in litigation
at the appellate level before this court in two appeals and a
writ petition Therolf filed to obtain review of the trial court's


denial of section 827(a)(2) petitions he brought seeking the


juvenile case files of two siblings. 6  The department attached
a summary of the argument it made in response to those cases,


which set forth its analysis and argument as to why Elijah
S. should not be followed, and asked the juvenile court to
refrain from ruling on the issue pending our decision in those
cases.


The department recognized Mariah was the subject of a
prior juvenile dependency case that resulted in her adoption,
the legal change of her name, *321  and termination of
dependency jurisdiction. The department objected to the
release of this file as being detrimental to the safety,
protection, or physical or emotional well-being of another
child connected to the juvenile case. The department asserted
the records “would be indelibly intertwined with those of
any siblings [Mariah] may have had and who may have been
concurrently detained and found to be dependent minors,”
and “[i]t would likely be impossible to effectively redact
the extensive record of that case so as to obscure the
identities of any such siblings, who's privacy interests would
be heightened should they also have been subject to adoption
and subsequent name changes.” The department argued since


Therolf was seeking the records “to further publicize the
intimate details of Mariah's life,” the release of this file
as well as the juvenile case file concerning the siblings
detained after Mariah's death would risk publication of any
sibling's statutorily protected information and be detrimental
to their physical or emotional well-being. The department
asserted redaction could not prevent the identification of
information concerning Mariah's siblings considering the
publicity surrounding the case and attached a 2020 newspaper
article concerning the case as an example of such publicity.


On September 23, 2021, the juvenile court issued an order,
using mandatory form JV-573, on which it checked the box
next to item 5, which states: “The child is deceased and the
court will conduct a review of the juvenile case file and any
filed objections.” That same day, the juvenile court filed an
order after judicial review of the petition using mandatory


form JV-574. 7  **689  The juvenile court checked the box
next to item 5, which states: “The child is deceased and the
request is denied. The court finds by a preponderance of
the evidence that access to the juvenile case file or of any
portion of it is detrimental to the safety, protection, or physical
or emotional well-being of another child who is directly or
indirectly connected to the juvenile case that is the subject
of the request.” The juvenile court did not make any written
findings, although handwritten notations that were on forms


JV-573 and JV-574 were crossed out. 8


The department requested a hearing, which was held on
October 21, 2021. County counsel told the court he set
the hearing to clarify if it was the court who deleted
the handwritten notations and markings that were on the
order. The juvenile court confirmed it did not make the
notations and it deleted them. County counsel stated the
department intended to submit additional *322  documents
in anticipation of a hearing being set, but since a hearing


was not held, it did not have an opportunity to do so. 9  The
juvenile court responded it already denied the petition and
did not know what county counsel wanted. County counsel
responded he was not asking for a specific order—he just
wanted clarification and to let the court know about the
documents. Therolf's attorney stated she believed the statute
requires a hearing and allows for a reply brief, which they did
not have time to file. The juvenile court responded Therolf
could seek relief by appeal or writ.
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DISCUSSION


I. Release of a Deceased Child's Juvenile Records


“ Section 827 governs the granting of access to confidential


juvenile records by individuals and the public.” ( Elijah
S., supra, 125 Cal.App.4th at p. 1541, 24 Cal.Rptr.3d 16.) In
1999, prompted by the deaths of several dependent children,
the Legislature decided to create an inroad into the barrier
of confidentiality protecting juvenile court records and open
a deceased child's records to public scrutiny to “promote
free investigation, uncover any government culpability, and
prompt necessary changes in the system of placing and


monitoring dependents.” ( Pack, supra, 89 Cal.App.4th at
p. 828, 107 Cal.Rptr.2d 594.) To that end, the Legislature


amended section 827(a)(2) to provide the juvenile case
files of a deceased child “who was **690  within the


jurisdiction of the juvenile court pursuant to Section
300, shall be released to the public pursuant to an order
by the juvenile court after a petition has been filed and
interested parties have been afforded an opportunity to file


an objection.” ( § 827, former subd. (a)(2), as amended by


Stats. 1999, ch. 996, § 22.3.) 10


*323  [1]  [2] While the juvenile records of living
children are entitled to a “veritable presumption in favor


of confidentiality,” when the child is deceased, section
827(a)(2), creates “a veritable presumption in favor of


release.” ( Pack, supra, 89 Cal.App.4th at p. 829, 107
Cal.Rptr.2d 594.) “Thus, unlike records pertaining to a living
dependent, which must be maintained as confidential unless
some sufficient reason for disclosure is shown to exist,
records pertaining to a deceased dependent must be disclosed
unless the statutory reasons for confidentiality are shown to


exist.” ( Ibid.)


A. The Pack Decision
Two years later, in 2001, this court addressed the construction


and application of section 827(a)(2) in Pack. ( Pack,
supra, 89 Cal.App.4th at p. 825, 107 Cal.Rptr.2d 594.)
There, two newspapers brought petitions for access to the
juvenile case files of a dependent child whose foster mother


was charged with his murder. ( Id. at pp. 825–826, 107


Cal.Rptr.2d 594.) After a hearing and review of the records in
camera, the juvenile court denied the petitions, finding release
of any information from the files “ ‘would be detrimental to
the safety, protection, physical, or emotional well-being of
another child who is directly or indirectly connected to the


juvenile case.’ ” ( Id. at p. 826, 107 Cal.Rptr.2d 594.)


On appeal, we rejected the newspapers' contention that
redaction was the only tool available to protect other children
and concluded, based on the statute's language, the juvenile
court's power to restrict or deny access to a deceased


child's records was an alternative to redaction. ( Pack,
supra, 89 Cal.App.4th at pp. 827, 830–831, 107 Cal.Rptr.2d
594.) We explained the statute allows the juvenile court to
redact information concerning living children to maintain
the confidentiality that pertains to them, but where redaction
is insufficient to protect the living child, the juvenile court
may limit or prohibit access to all or part of the records
when disclosure would be detrimental to the living child.


( Id. at pp. 829–830, 107 Cal.Rptr.2d 594.) Since the
statute manifests a legislative intent that information about
the deceased child is not to be excised even if the information
relates to or identifies another child, once the juvenile court
redacts information pertaining **691  solely to the living
child, the court may limit or prohibit the dissemination
of information about the deceased child if it concludes
that information would “somehow tend to harm the other


child.” ( Id. at pp. 830–831, fn., 107 Cal.Rptr.2d 594
omitted.)


*324  We also rejected the newspapers' assertion the juvenile
court was required to provide specific factual findings when
finding release of the records would be detrimental to a


living child. ( Pack, supra, 89 Cal.App.4th at pp. 831–
832, 107 Cal.Rptr.2d 594.) We concluded it was sufficient
for the juvenile court to recite the statute's language, as “the
statutory language describes a circumstance that is as concrete
as it rationally can be, given the confidential nature of the


information about the other children.” ( Id. at p. 833, 107
Cal.Rptr.2d 594.) Moreover, a juvenile court's conclusion
that releasing information concerning the deceased child
is “ ‘detrimental to the safety, protection, or physical, or
emotional well-being’ of an involved living child recites a
legitimate reason for retention and provides the appellate
court with a point on which to focus its evaluation of
the record,” and reflects an “implicit determination” that
redaction “would not guard the interests of that child because
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of the nature of the information pertinent to [the deceased


child].” ( Id. at pp. 833–834, 107 Cal.Rptr.2d 594.) 11


We determined substantial evidence is the appropriate
standard of review of a juvenile court's order withholding a
deceased child's records based on prejudice to an involved


child. ( Pack, supra, 89 Cal.App.4th at p. 838, 107
Cal.Rptr.2d 594.) Applying this standard to the records
the parties submitted to the juvenile court to review, we
concluded substantial evidence supported the court's refusal


to release the deceased child's records. 12  ( Pack, supra,
at p. 841, 107 Cal.Rptr.2d 594.) We explained that after
reviewing the records, we understood why the juvenile court
found it “difficult to expound on its conclusions” without
compromising the living child's interests and agreed the
records' contents justified the conclusion that “release of any
part of them would be highly detrimental to the well-being


of another child.” ( Ibid.) The records showed the children
were intimately linked in the dependency proceeding, as
the initial dependency petition named another child, the
subsequent documents and reports involved the other child,
and the child welfare agency closely supervised both children,
which made it impossible to disclose information relating
to the deceased child without disclosing the identity of, or
information prejudicial to the interests of, the living child. We
further found redaction was not a reasonable remedy as little
in the files related only to the living child and if only that
child's name were excised, what remained would serve *325
to identify that child and open to view information that was


relevant and prejudicial **692  to that child. ( Id. at pp.


841–842, 107 Cal.Rptr.2d 594.) 13


B. The Elijah S. Decision
Four years later, the First District Court of Appeal was


presented with the issue of “whether section 827 permits
the disclosure of juvenile records in cases involving deceased
children where no formal jurisdictional petition had been filed


in juvenile court.” ( Elijah S., supra, 125 Cal.App.4th at p.
1538, 24 Cal.Rptr.3d 16.) There, two newspapers conducting
a journalistic investigation filed petitions for disclosure of
child welfare agency and juvenile court records pertaining
to two deceased children who they alleged were juvenile


court dependents at the time of their deaths. ( Id. at p.
1539, 24 Cal.Rptr.3d 16.) At the hearing on the petitions,


a child welfare services supervisor testified the agency had
not filed a dependency petition with respect to either child,
and there were no court records in either case, although
she acknowledged the agency generated records regarding
any child until the child reached 21 years old, which were
maintained indefinitely, and did not testify there were no


agency records regarding the children. ( Id. at p. 1540,
24 Cal.Rptr.3d 16.) The juvenile court granted the petitions
for disclosure of the agency's records, finding that under


section 827 and the case law interpreting it, it had authority
to determine whether to release juvenile records regardless of
whether formal jurisdictional proceedings had been initiated.


( Elijah S., supra, at p. 1540, 24 Cal.Rptr.3d 16.)


The appellate court agreed, holding that in light of the
statute and applicable case law, “the juvenile court has
exclusive authority to order release of juvenile records of
deceased minors who come within its jurisdiction pursuant to


section 300,” regardless of whether a juvenile dependency
petition had been filed prior to or concurrently with the filing


of a petition for disclosure under section 827. ( Elijah
S., supra, 125 Cal.App.4th at pp. 1538–1539, 24 Cal.Rptr.3d


16; accord, id. at p. 1556, 24 Cal.Rptr.3d 16.)


To reach this holding, the appellate court began with the


only jurisdictional requirement set out in section 827(a)
(2) for the mandatory release of juvenile case files, namely,
that the files “ ‘pertain to a deceased child who was within


the jurisdiction of the juvenile court pursuant to Section


300.’ ” ( Elijah S., supra, 125 Cal.App.4th at p. 1543, 24


Cal.Rptr.3d 16.) The appellate court noted under section
300, a child who has suffered or will likely suffer specified
physical or emotional neglect or abuse is within the juvenile
court's jurisdiction, which *326  may adjudge the child to


be a dependent of the court, and section 300 does not
require the filing of a dependency petition as a prerequisite


to the exercise of juvenile court jurisdiction. ( Elijah S.,
supra, at pp. 1543–1544, 24 Cal.Rptr.3d 16.) The appellate


court reasoned that since section 300 implies that a child
may come within the juvenile court's jurisdiction before the
juvenile court adjudges the child to be a dependent, “[b]y
extension, ‘a deceased child who was within the jurisdiction


of the juvenile court pursuant to Section 300’ for purposes
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of section 827, subdivision (a)(2) need not have been the
subject of any **693  section 332 dependency petition for
the juvenile court to have jurisdiction to release his or her


records.” ( Elijah S., supra, at p. 1544, 24 Cal.Rptr.3d 16.)


The appellate court concluded the petitioning party must
make the threshold jurisdictional showing the “deceased
minor ‘was within the jurisdiction of the juvenile court’ under


section 300 by virtue of the fact said minor ‘comes within


any of the ... descriptions’ set out in that statute.” ( Elijah
S., supra, 125 Cal.App.4th at p. 1544, 24 Cal.Rptr.3d 16.)
Noting the juvenile court did not expressly find the deceased


children came within its jurisdiction pursuant to section
300, the appellate court pointed out the agency failed to
contest the newspapers' allegation the children came within
dependency jurisdiction, thereby effectively waiving any


opposition to that allegation. ( Elijah S., supra, at p. 1545,
24 Cal.Rptr.3d 16.) The appellate court concluded that in
ordering disclosure of the records, the juvenile court “made an
implied determination that the deceased minors came within


the definitional descriptions enumerated in section 300,
and were therefore within its jurisdiction, and that there was


sufficient evidence to support this determination.” ( Id. at
pp. 1545–1546, 24 Cal.Rptr.3d 16.)


The appellate court rejected the agency's argument the
juvenile court must have entered a jurisdictional finding
pursuant to a previously filed dependency petition as a
prerequisite to any juvenile court order permitting disclosure


of juvenile case records. (Elijah S., supra, 125 Cal.App.4th
at pp. 1546, 1551, 24 Cal.Rptr.3d 16.) The appellate court


found the facts that section 827(a)(2) did not refer to


dependency petitions and section 827 did not contain any
language requiring the filing of a dependency petition before
the juvenile court may release juvenile records strongly
supports the interpretation the filing of a dependency petition


is not a prerequisite for disclosure. ( Elijah S., supra,
at pp. 1546–1547, 24 Cal.Rptr.3d 16.) The appellate court
determined this construction found support in “numerous
provisions of the Welfare and Institutions Code that assume
a child may be ‘within the jurisdiction of the juvenile court’
pursuant to section 300 in the absence of, or prior to, the
filing of a section 332 petition,” including sections 301,


302, subdivision (a), 305, 306, 307, 307.5, 329 and 331.


( Elijah S., supra, at pp. 1547–1548, 24 Cal.Rptr.3d 16.)


The appellate court further noted the juvenile court “bears
ultimate supervisory responsibility with respect to agency
contacts with and actions taken *327  regarding children


described by section 300 as ‘within the jurisdiction of the
juvenile court,’ ” pursuant to which the records of agency
contacts with such children are necessarily under the juvenile
court's authority and jurisdiction regardless of whether a


dependency petition has been filed. ( Elijah S., supra, 125
Cal.App.4th at pp. 1548–1549, 24 Cal.Rptr.3d 16.) While
there were no cases directly on point, the appellate court found
decisional authority in several analogous cases supported
the juvenile court's jurisdictional authority to release records


relating to a deceased child under section 827(a)(2) despite


the absence of a dependency petition. 14  The appellate court
concluded **694  that because nothing in the statute suggests
the juvenile court lacks authority or jurisdiction to release
a deceased child's juvenile case files unless a dependency
petition had been filed, the juvenile court has that authority
and jurisdiction, therefore “the juvenile court did not err in
doing so in this case, pursuant to its implied jurisdictional


determination under section 300.” ( Elijah S., supra, at
p. 1551, 24 Cal.Rptr.3d 16.)


The appellate court rejected the agency's argument the
statutory definition of “ ‘juvenile case file’ ” found in


section 827, subdivision (e) 15  and the California Rules
of Court shows the juvenile court is without jurisdiction to
order disclosure of juvenile records of deceased children in


the absence of a dependency petition. ( Elijah S., supra,
125 Cal.App.4th at p. 1551, 24 Cal.Rptr.3d 16.) The appellate
court noted: (1) the statutory definition includes “written
reports and documentation [that] are not always required to
be filed directly with the juvenile court, and are frequently
under the control of the applicable county agencies rather


than in the possession of the juvenile court”; (2) section
827, subdivision (e) does not specifically require the filing
of a dependency petition as a “precondition to a juvenile
court's having jurisdiction over these ‘juvenile case files’
”; and (3) there was no “indication that documents *328
generated or maintained by social workers, probation officers
and public agency personnel with respect to suspected cases
of child neglect or abuse must be filed with the juvenile court
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before they may be included in the definition of ‘juvenile


case files’ subject to release under section 827, subdivision


(a)(2).” ( Elijah S., supra, at p. 1552, 24 Cal.Rptr.3d
16.) Accordingly, the appellate court concluded “the term


‘juvenile case file,’ as defined and used in section 827,
‘covers a wide range of records, including agency files where
no juvenile court proceedings have been instituted and the


matter is handled informally. [Citations.]’ ” ( Ibid., quoting


87 Ops.Cal.Atty.Gen. 75–76 (2004).) 16


Finally, the appellate court determined the legislative history


supported “the conclusion that in enacting section 827,
subdivision (a)(2), the Legislature intended to significantly
increase the public's right of access to otherwise confidential
juvenile **695  records concerning deceased children, by
creating a presumption in favor of the release of such
records based on the premise that the child's death had
eliminated his or her legal interest in the confidentiality


of such records.” ( Elijah S., supra, 125 Cal.App.4th at
p. 1555, 24 Cal.Rptr.3d 16.) Thus, the Legislature's intent
was not to further limit the juvenile court's authority to
order disclosure of this information, but rather to “require
the juvenile court to release the records unless the privacy
rights of third parties were involved,” and the Legislature
wanted to open “the workings of the entire juvenile court
and child protective system” to public view “for the purpose
of exposing deficiencies therein, and thereby enabling their


correction.” ( Ibid.) The appellate court concluded this
purpose “would not be advanced by limiting disclosure of
juvenile records to only those generated and maintained by
the juvenile court after a minor had already been declared a
dependent,” and restricting the juvenile court's power “would
effectively make it impossible to investigate the kinds of
errors or negligence that might lead to the death of a minor
before the responsible agency had filed a dependency petition


with the juvenile court.” ( Id. at p. 1556, 24 Cal.Rptr.3d
16.) Instead, these deficiencies could be exposed only “if
the juvenile court maintains authority to order the release of
such documentation regardless of whether or not a juvenile


dependency petition had previously been filed.” ( Ibid.)


C. The 2007 Statutory Amendments
Thereafter, concerns were raised that the procedure


established in section 827, former subdivision (a)(2) for


“accessing files of children who died as a *329  result of
abuse or neglect has proven to be difficult and too costly
to use because the courts lack clear guidance, resulting in
delays as well as inconsistencies between counties on what
information is required to be disclosed,” thereby frustrating
“the ability to review these cases of child death promptly
and to advocate for changes to prevent any other child from
suffering the same fate.” (Sen. Com. on Judiciary, Analysis
of Sen. Bill No. 39 (2007–2008 Reg. Sess.) as amended Apr.
19, 2007, pp. 2–3; see Stats. 2007, ch. 468, § 1(d) (Senate Bill


39 or Sen. Bill 39).) 17  The Legislature became concerned
the standards for disclosure were vague and provided the
juvenile court judge so much discretion that counties that
wanted “to avoid public scrutiny of their operations when
children die on their watch” could find “an abundance of
grounds for generating litigation,” which “thwart[s] one of the
aims of public disclosure,” namely, to prevent future deaths,
and creates litigation costs that effectively block nonprofits
from seeking documents. (Sen. Com. on Judiciary, Analysis
of Sen. Bill 39, as amended Apr. 19, 2007, supra, pp. 5–6.)


To address these concerns, in 2007 the Legislature established
an expedited process for the release of specific information
in county welfare agency records that relate **696  to the
death of a child and to clarify the presumption of disclosure
in existing law, subject to the statutory grounds limiting or
prohibiting disclosure. (Sen. Com. on Judiciary, Analysis of
Sen. Bill 39, supra, as amended Apr. 19, 2007, p. 3.) The
process consists of a “three-part approach to increasing public
access to information surrounding the death of a child from
abuse or neglect”: (1) an informational announcement is made
about the death, which provides limited information regarding
the deceased child where there is a reasonable suspicion the
death is the result of abuse or neglect; (2) specified documents
in a county welfare agency's juvenile case file related to the
child's death may be provided without court review when the
child's death is substantiated to be from abuse or neglect;
and (3) the court procedure for access to other documents
not provided under the first two categories is expedited, with
additional legislative guidance given to courts in reviewing


section 827(a)(2) petitions for disclosure of a deceased
child's records. (Sen. Com. on Judiciary, Analysis of Sen. Bill
39, as *330  amended Apr. 19, 2007, pp. 1, 5; Assem. Com.
on Judiciary, Analysis of Sen. Bill 39 (2007–2008 Reg. Sess.)
as amended June 12, 2007, p. 4.)


In establishing this process, the Legislature expressly
declared its intent to “maximize public access to juvenile
case files in cases where a child fatality occurs as a result of
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child abuse or neglect by both providing for an administrative
release of certain documents without the filing of a legal


petition pursuant to” section 827(a)(2), and “by enacting
reforms to the current process of filing a petition pursuant


to” section 827(a)(2) “that will offer clarifying guidance
to juvenile courts of the legal standards that apply to those
petitions and an expedited process for their disposition.” (Sen.
Bill 39, § 1(e).) The Legislature further declared that “[i]n


petitions governed by” section 827(a)(2), “the Legislature
has concluded that when a dependent child dies within
the jurisdiction of the juvenile court, the presumption of
confidentiality for juvenile case files evaporates and the
requirement of an expedited decision becomes manifest,
because community reaction to the child's death may abate
with the passage of time and, without a prompt investigation
and assessment, the opportunity to effect positive change may
be lost.” (Id., § 1(f).)


To enact these changes, the Legislature added sections
826.7 and 10850.4 to the Welfare and Institutions Code and


amended section 827(a)(2). (Sen. Bill 39, §§ 2–4.) Section
826.7 provides: “Juvenile case files that pertain to a child
who died as the result of abuse or neglect shall be released
by the custodian of records of the county welfare department
or agency to the public pursuant to Section 10850.4 or an


order issued pursuant to paragraph (2) of subdivision (a)
of Section 827.” (Sen. Bill 39, § 2.)


Section 10850.4 contains the first two parts of the disclosure
requirements. First, section 10850.4, subdivision (a) requires
the county welfare agency's custodian of records to release
certain information upon request within five business days
of learning a child fatality has occurred in the county and
“there is a reasonable suspicion that the fatality was caused by
abuse or neglect.” The following information is required to be
released: (1) the child's age and gender; (2) the date of death;
(3) whether the child was in foster care or the home of his or
her parent or guardian at the time of death; and (4) whether
a law enforcement agency or county child welfare agency is
conducting an investigation. (Id., subd. (a)(1)–(4).)


When the child abuse or neglect investigation into the child's
death is completed **697  and abuse or neglect is determined
to have led to the child's death, as shown by either a
county child protective services agency substantiating the
abuse or neglect, a law enforcement investigation concluding
abuse or neglect occurred, or a coroner or medical examiner


concluding the child *331  suffered abuse or neglect, the
custodian of records must release certain “documents from
the juvenile case file” upon request, subject to redactions set
forth in section 10850.4, subdivision (e). (Id., subds. (b) &


(c).) 18  Prior to releasing the documents, the custodian of
records is required to redact: (1) identifying information of
any person or institution mentioned in the documents, other
than the county or the State Department of Social Services;
(2) “[a]ny information that would, after consultation with
the district attorney, jeopardize a criminal investigation or
proceeding”; and (3) “[a]ny information that is privileged,
confidential, or not subject to disclosure pursuant to any other
state or federal law.” (§ 10850.4, subd. (e)(1).)


When the custodian of records receives a request for
documents, the custodian is required to “notify and provide a
copy of the request upon counsel for any child who is directly
or indirectly connected to the juvenile case file.” (§ 10850.4,
subd. (f).) If counsel for a child, including the deceased child
or any sibling of the deceased child, objects to the documents'
release, “they may petition the juvenile court for relief to
prevent the release of any document or part of a document


requested pursuant to paragraph (2) of subdivision (a)
of section 827.” (Ibid.) “Juvenile case records that are not
subject to disclosure pursuant to this section shall only be
disclosed upon an order by the juvenile court pursuant to


Section 827.” (Id., subd. (g).)


Finally, the Legislature amended section 827, former
subdivision (a)(2) to clarify the judicial procedure for release
of the juvenile case files of *332  a deceased child.
That subdivision was renumbered subdivision (a)(2)(A) and
amended to clarify that where a presiding judge is considering
limiting or prohibiting access to a juvenile **698  case file,
a showing that release of the information is detrimental to the
well-being of another child must be made by a preponderance


of the evidence. 19  (Sen. Com. on Judiciary, Analysis of Sen.
Bill 39, supra, as amended Apr. 19, 2007, p. 10.) Subdivision


(a)(2)(B) and (a)(2)(C) were added to section 827 to
affirm, respectively, there is “a presumption in favor of the
release of documents when a child is deceased unless the


statutory reasons for confidentiality are shown to exist,” 20


and “[i]f a child whose records are sought has died, and
documents are sought pursuant to this paragraph, no weighing
or balancing of the interests of those other than a child is


permitted.” ( § 827 (a)(2)(B) & (a)(2)(C).) 21
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Finally, subdivision (a)(2)(D) through (F) were added to


section 827 to establish the procedure for a court petition
to obtain other records not available through administrative
release. (Sen. Com. on Judiciary, Analysis of Sen. Bill 39,
supra, as amended Apr. 19, 2007, p. 10.) The petitioner serves
*333  the petition on interested parties whose identities and


addresses are known to the petitioner and on the custodian
of records, who in turn must serve a copy of the petition


on all interested parties the petitioner did not serve. ( §
827(a)(2)(D).) An interested party, including the custodian
of records, may object to the petition and “shall file and
serve the objection on the petitioning party no later than 15
calendar days after service of the petition.” (Id., subd. (a)
(2)(E).) The petitioning party “shall have 10 calendar days
to file a reply.” (Id., subd. (a)(2)(F).) “The juvenile **699
court shall set the matter for hearing no more than 60 calendar
days from the date the petition is served on the custodian
of records,” and “render its decision within 30 days of the
hearing.” (Ibid.) The juvenile court is required to decide the
matter solely upon the basis of the petition, objection, reply,
and argument at the hearing, and the court may order the
appearance of witnesses on its own motion. (Ibid.) If an
objection is not filed, the juvenile court “shall review the
petition and issue its decision within 10 calendar days of the


final day for filing the objection.” (Ibid.) 22


II. The Juvenile Court Committed Prejudicial Error
Against this backdrop, Therolf sought to obtain Mariah's
juvenile case file, including the file from the dependency
case that resulted in her 2014 adoption and any postadoption
investigations into abuse, by filing a petition pursuant to


section 827(a)(2).


A. The Hearing Requirement


[3]  [4] Section 827(a)(2)(F) provides that the petitioning
party “shall have 10 calendar days to file a reply” and requires
the juvenile court to hold a hearing if an interested party
opposes a request for the release of a deceased child's juvenile


case file. 23  The hearing requirement is clear from the statute:
“The juvenile court shall set the matter for hearing” within
60 days from the *334  date the petition is served on the
custodian of records and “shall render its decision within
30 days of the hearing.” (Ibid., italics added.) Moreover, the
matter is to be decided solely on the petition, objection, reply,
“and argument at hearing.” (Ibid., italics added.) The only


exception to the hearing requirement is when no objection is
filed: “If an objection is not filed to the petition, the court shall
review the petition and issue its decision within 10 calendar


days of the final day for filing the objection.” (Ibid.) 24


**700  The department concedes the juvenile court erred. We
accept the concession, as under the plain statutory language,
after the department filed an objection, the juvenile court was
required to allow Therolf time to file a reply and to hold
a hearing. The juvenile court was then required to consider
not only the petition, objection, and any reply, but also the
arguments made at the hearing, before ruling on the petition.
The juvenile court, therefore, erred when it ruled on the
petition before the time to file a reply had expired and without
holding a hearing.


B. Elijah S. Controls
[5]  [6]  [7] It is undisputed that when Mariah died, there


was no dependency petition pending in the juvenile court
concerning her and the juvenile court had not found she
“was within the jurisdiction of the juvenile court pursuant


to Section 300,” as required under section 827(a)


(2). Under Elijah S., however, neither the filing of a
dependency petition nor a prior jurisdictional finding is


required for section 827(a)(2) to apply. Rather, the juvenile
court has exclusive authority to order release of a deceased
child's juvenile records regardless of whether a dependency
petition has been filed and a prior jurisdictional finding has


been made. (  *335  Elijah S., supra, 125 Cal.App.4th
at pp. 1538–1539, 1556, 24 Cal.Rptr.3d 16.) Thus, a party
seeking the juvenile case file of a deceased child may obtain
those records if that party can show the child “ ‘was within


the jurisdiction of the juvenile court’ ” under section 300


when the child died. ( Elijah S., supra, at pp. 1544–1545,
24 Cal.Rptr.3d 16.)


[8] The department argues Elijah S. is wrongly decided
and urges us not to follow it, asserting it is based on a
“drastic misunderstanding of juvenile dependency law” and
a “severely misguided application of that law” to the concept
of dependency jurisdiction. We decline the department's


invitation to depart from Elijah S. The legislative history
of the 2007 amendments shows the Legislature was aware


of the holding in Elijah S., as in its reports it cited the
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case as existing case law that “provides that a deceased
child is ‘within the jurisdiction of the juvenile court’ if the
court may adjudge that child to be a dependent of the court


under § 300, even where no juvenile petition has been
filed.” (Sen. Com. on Judiciary, Analysis of Sen. Bill 39,
supra, as amended Apr. 19, 2007, p. 3; accord, Sen. Rules
Com., Office of Sen. Floor Analyses, Rep. on Sen. Bill 39
(2007–2008 Reg. Sess.) as amended June 28, 2007, p. 2.)


Notably, the Legislature did not disapprove of Elijah S. or
amend the statute to require a dependency petition or a prior
jurisdictional finding. Instead, the Legislature maintained


the statutory language the Elijah S. court interpreted
and affirmed the “presumption in favor of the release of
documents when a child is deceased unless the statutory


reasons for confidentiality are shown to exist.” ( § 827,
subd. (a)(2)(B).) We generally presume the Legislature is
aware of appellate court decisions, therefore, when “ ‘the
Legislature amends a statute without altering portions of
the provision that have previously been **701  judicially
construed, the Legislature is presumed to have been aware of
and to have acquiesced in the previous judicial construction.’


” ( City and County of San Francisco v. Strahlendorf
(1992) 7 Cal.App.4th 1911, 1915, 9 Cal.Rptr.2d 817, citing


Marina Point, Ltd. v. Wolfson (1982) 30 Cal.3d 721, 734,
180 Cal.Rptr. 496, 640 P.2d 115.)


The department asserts the legislative intent underlying the
1999 amendment of the statute supports a strict interpretation
of jurisdiction, as it shows the Legislature did not intend to


expand section 827(a)(2) beyond the juvenile case files
of dependent children. But, as the appellate court concluded


in Elijah S., the legislative history shows the Legislature
was interested in opening “the workings of the entire juvenile
court and child protective system” to public view “for the
purpose of exposing deficiencies and thereby enabling their
correction,” which would not be advanced if disclosure of
juvenile records were limited only to those generated after


a child had been declared a dependent. ( Elijah S., supra,
125 Cal.App.4th at pp. 1555–1556, 24 Cal.Rptr.3d 16, italics
added.)


The department also asserts the 2007 enactment of section
10850.4 shows the Legislature intended that section “to
serve as the primary vehicle for *336  transparency, in
light of the express restrictions imposed on requests made


pursuant to section 827(a)(2)(A),” which, according to
the Legislature's declared intent, “comes into play ‘when a
dependent child dies within the jurisdiction of the juvenile
court.’ ” (See Sen. Bill 39, § 1(f).) While the Legislature
used the term “dependent child” in its declarations concerning


the 2007 amendments to section 827(a)(2), the Legislature
also declared its intent “to maximize public access to juvenile
case files in cases where a child fatality occurs as a result of
child abuse or neglect by both providing for an administrative
release of certain documents without the filing of a legal
petition” and “enacting reforms to the current process of


filing a petition” pursuant to section 827(a)(2). (Sen. Bill
39, § 1(e) & 1(f).) Given the Legislature's failure to amend


section 827(a)(2)(A) to require a prior dependency petition
or jurisdictional finding, and the express intent to maximize
public access to juvenile case files of deceased children, we
decline to read the statute narrowly.


Since neither the filing of a dependency petition nor a prior


jurisdictional finding is required for section 827(a)(2) to
apply, Therolf may seek the juvenile case files concerning
Mariah by a petition pursuant to that section. We note that
many of the documents Therolf seeks are documents listed
in section 10850.4, subdivision (c)(1) and (c)(2), which he
is entitled to obtain without a court order if abuse or neglect
led to Mariah's death. (Id., subds. (b) & (c).) The department
recognizes this, but asserts Therolf must make a separate


request, apart from the section 827 petition, to obtain these
documents, which he apparently has not done.


Nothing prevents Therolf from obtaining these documents


through a petition under section 827(a)(2). In enacting
section 10850.4, the Legislature intended to create a process
whereby the public may request the child welfare agency's
custodian of records to release specified “documents from the
juvenile case file” (id., subd. (c)) without court intervention
when abuse or neglect has led to a child's death. That
section, however, does not preclude a party from asking the
juvenile court to order the production of such documents
in the first instance. Notably, section 10850.4, subdivision
(f) allows counsel for a child, including the deceased child
or the deceased child's sibling, who objects to the release
of these documents to “petition the juvenile court **702
for relief to prevent the release of any document or part


of a document requested” under section 827(a)(2). Thus,
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section 827(a)(2) provides a vehicle for judicial review
of requests to obtain a deceased child's juvenile case file,
including documents available for disclosure without a court
order, which is consonant with the juvenile court's exclusive
jurisdiction to control access to juvenile dependency records.


( Elijah S., supra, 125 Cal.App.4th at p. 1550, 24
Cal.Rptr.3d 16 [“courts have consistently upheld the juvenile
court's jurisdiction to control access to juvenile dependency
records”].)


*337  Therefore, Therolf is entitled to the release of those
documents listed under section 10850.4, subdivision (c)(1)
and (c)(2), subject to the following redactions mandated by
section 10850.4, subdivision (e)(1): identifying information
of any person or institution, other than the county or State
Department of Social Services; information that would, after
consulting with the district attorney, jeopardize a criminal
investigation or proceeding; and any information that is
privileged, confidential or not subject to disclosure under any
other state or federal law. The juvenile court, however, may
prohibit or limit access to these documents if their release
would be “detrimental to the safety, protection, or physical
or emotional well-being of another child who is directly or


indirectly connected to the juvenile case.” ( § 827(a)(2)
(A).)


As for the remaining documents in Mariah's juvenile case file,
including her prior dependency case file, Therolf is entitled
to those documents if Mariah “was within the jurisdiction of


the juvenile court” under section 300. ( § 827(a)(2)(A).)
The department contends Therolf's assertion in his petition
that he believed she “ ‘died as a result of abuse or neglect’ ”
is insufficient to support such a finding. But the department
itself produced evidence, namely the newspaper article, that
showed Mariah's adoptive mother was convicted of her
murder and torture, which occurred between July 1, 2010,
and the day she was murdered, October 10, 2014. Since a


child comes within section 300, subdivision (a) if the child
has suffered “serious physical harm inflicted nonaccidentally


upon the child by the child's parent,” and within section
300, subdivision (b)(1) if the child has suffered “serious
physical harm ... as a result of the failure or inability of the
child's parent ... to adequately supervise or protect the child,”
torture by one's parent certainly falls within these definitions


and would support a finding of jurisdiction. 25  Because
Mariah was within the juvenile court's jurisdiction under


section 300 when she died, the department must produce


her juvenile case file within the meaning of section 827(a)


(2)(A) and Elijah S., which includes the file from her prior
dependency case.


C. Pack Controls


1. Factual Findings Are Not Required


[9]  [10] Therolf contends the department was required to
present evidence of detriment and the juvenile court was
required to make factual findings to support its detriment


finding. But, as we held in Pack, a juvenile court is not
required to make specific factual findings when it denies
access to a deceased child's juvenile case file based on a
finding of detriment to a connected child *338  in part
because requiring such findings could result in the disclosure


of confidential information. (  **703  Pack, supra, 89
Cal.App.4th at pp. 833–834, 107 Cal.Rptr.2d 594.) The same
concern about disclosure of confidential information is also
present when a party objects to release of a juvenile case file


based on detriment to a connected child. ( Id. at p. 836 &
fn. 13, 107 Cal.Rptr.2d 594 [noting absent a protective order,
the objectors were relegated to arguing at the hearing against
disclosure in general terms and their “ability ... to present facts
and specific reasons supporting this stance was compromised
by the need to maintain confidentiality”].)


We see no reason to deviate from Pack in this case. Therolf


contends our holding in Pack cannot withstand the 2007


amendments to section 827(a)(2), which he asserts created
a “new ‘preponderance of evidence’ standard” for courts
denying unsealing requests by adding the requirement that
an order prohibiting or limiting access to a deceased child's
juvenile case file must be made “ ‘upon a showing by a
preponderance of evidence’ ” that release of the case file is


detrimental to a connected child. ( § 827(a)(2)(A).) Therolf
reasons that by adding the new standard, the statute places
a duty on the juvenile court to cite evidence establishing
detriment. But the legislative history shows by adding the
preponderance of the evidence standard, the Legislature
intended only to “clarify” the applicable standard, not create
a new one. (Sen. Com. on Judiciary, Analysis of Sen. Bill 39,
supra, as amended Apr. 19, 2007, p. 10.) Significantly, the
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Legislature, which was aware of the Pack decision, did
not amend the statute to expressly state the juvenile court is


required to make factual findings. ( Big Creek Lumber Co.
v. County of Santa Cruz (2006) 38 Cal.4th 1139, 1156, 45
Cal.Rptr.3d 21, 136 P.3d 821 [“ ‘ “Where a statute has been
construed by judicial decision, and that construction is not
altered by subsequent legislation, it must be presumed that the
Legislature is aware of the judicial construction and approves
of it” ’ ”].)


Therolf argues that Proposition 59, effective November
3, 2004, which amended the California Constitution to
specifically provide for “the people's right of access to


information in public settings” ( Savaglio v. Wal-Mart
Stores, Inc. (2007) 149 Cal.App.4th 588, 597, 57 Cal.Rptr.3d


215), requires us to broadly interpret section 827(a)(2)'s
presumptive right of access to require juvenile courts to make
factual findings in support of an order denying disclosure of
juvenile case files. While the amendment expressly provides
“for the broad construction of statutes furthering the people's
right of access to information concerning the conduct of
the people's business, the amendment specifically provided
that it did not modify the constitutional right of privacy
or affect the construction of any statute protecting the


right to privacy.” ( In re Marriage of Burkle (2006) 135
Cal.App.4th 1045, 1059, 37 Cal.Rptr.3d 805, fn. omitted; Cal.
Const., art. I, § 3, subd. (b), pars. (1) & (2) [providing for “the
right of access to *339  information concerning the conduct
of the people's business,” the broad construction of statutes
and other authority furthering the people's right of access,
and the narrow construction of statutes limiting the right of
access]; Cal. Const., art. I, § 3, subd. (b), par. (3) [subd. (b)
does not supersede or modify the right of privacy guaranteed
in § 1 of art. I, or affect the construction of any statute or other
authority protecting the right to privacy].)


Inasmuch as section 827 concerns the confidentiality
of juvenile records, Proposition 59 would not affect the
construction of that statute or mandate that we require the
juvenile court to make specific factual findings when it denies
access to those records based on detriment to a connected
child. Given the need to maintain confidentiality **704  of


juvenile records, we see no reason to depart from Pack and
require factual findings.


2. The In Camera and Record Preservation
Procedures


[11]  [12] As we stated in Pack, the appropriate
procedure when determining whether to release records


pursuant to a petition under section 827(a)(2) is to have
“the parties present a general outline of their respective
positions supported by nonconfidential or nonprivileged
evidence” and “identify the specific confidential or privileged


evidence for in camera review.” ( Pack, supra, 89
Cal.App.4th at p. 838, fn. 14, 107 Cal.Rptr.2d 594.) We note
the department, as the custodian of records, is required to
produce the responsive documents for the juvenile court to
review, which here includes documents identified in section
10850.4 and other documents that constitute the juvenile case
file, including documents from Mariah's prior dependency


case. 26  The juvenile court, in conducting its in camera review
of the documents, is required to determine whether, after
information that solely concerns a connected child is redacted,
release of the documents would be “detrimental to the safety,
protection, or physical or emotional well-being of another
child who is directly or indirectly connected to the juvenile


case that is the subject of the petition.” ( § 827(a)(2)(A).)
The juvenile court is then required to preserve the in camera


record for appellate review. ( Pack, supra, at p. 838, fn. 14,
107 Cal.Rptr.2d 594.)


[13] While the juvenile court is not required to make
specific factual findings if it withholds documents based on
a finding of detriment to a connected child, the juvenile


court should, as stated in In re Keisha T. (1995) 38
Cal.App.4th 220, 44 Cal.Rptr.2d 822, “make a record of its


findings *340  adequate for review of its ruling.” ( Id. at
p. 241, 44 Cal.Rptr.2d 822.) But this does not necessarily
require specific factual findings. The case the court cited to


in Keisha T., People v. Reber (1986) 177 Cal.App.3d
523, 223 Cal.Rptr. 139, disapproved on another point in


People v. Hammon (1997) 15 Cal.4th 1117, 1127–1128, 65
Cal.Rptr.2d 1, 938 P.2d 986, did not require factual findings
when determining whether the defendants should be given
access to privileged materials. There, the appellate court
found the trial court's ruling was unreviewable because it
could not determine the nature and extent of the materials that
were examined in camera, as some medical records released
to the defendants were in the appellate record and it was
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unclear whether the court examined other records covered by
the subpoena, but returned them to the custodian after making


its protective order. ( People v. Reber, supra, at p. 532, 223
Cal.Rptr. 139.) Accordingly, the appellate court found the trial
court erred in part by failing to obtain and examine in camera
all the materials under subpoena and create a record adequate


to review its ruling. ( Ibid.)


[14] Thus, the juvenile court clearly must provide a record
for us to review by identifying the documents from the
juvenile case file it reviewed in camera and, if it decides
to withhold any of the documents based on a finding of
detriment to a connected child, it must identify the withheld
**705  documents while maintaining confidentiality.


We ordered the juvenile court to provide us with the
documents it reviewed, under seal. In response, we
received only the documents filed with respect to the
petition, including Therolf's petition, objections filed by the
department and Mariah's adoptive parents, the juvenile court's
orders on forms JV-573 and JV-574, and the writ petition
and other documents filed in this court. From what we
were provided, it is apparent that none of the procedures
cited above occurred here. It appears the juvenile court did
not review any documents from Mariah's juvenile case file,
presumably because the department did not provide the court
with any of those documents. While the department asserts
substantial evidence supports the juvenile court's finding that
release of the juvenile case file would be detrimental to a
connected child, the juvenile court could not have made that
finding without reviewing the actual juvenile case file—it
cannot make that finding in the abstract. Accordingly, there
is no evidence to support the juvenile court's denial of the
petition and the juvenile court erred in failing to comply


with Elijah S., denying the petition without reviewing the
documents that comprise the juvenile case file, and in failing


to follow the procedures set out in Pack.


D. The Errors Were Prejudicial
[15]  [16] As we have explained, the juvenile court


committed several errors in denying the petition by not
allowing Therolf to file a reply brief, not holding *341  a
hearing, finding detriment without reviewing the documents
that comprise Mariah's juvenile case file consistent with


Elijah S., and failing to preserve a reviewable record


in accordance with Pack. Even where a juvenile court


has erred, however, we will reverse only if the error was
prejudicial, i.e., “ ‘ “ ‘it is reasonably probable that a result
more favorable to the appealing party would have been


reached in the absence of the error.’ ” ’ ” ( In re Adam H.
(2019) 43 Cal.App.5th 27, 32, 257 Cal.Rptr.3d 182, quoting


In re Abram L. (2013) 219 Cal.App.4th 452, 463, 161
Cal.Rptr.3d 837.)


It was patently prejudicial not to follow Elijah S. and
require the department to provide Mariah's juvenile case
file consistent with that opinion, as these failures may have
deprived Therolf of documents to which he is entitled. The
juvenile court's failure to preserve a record adequate for any
meaningful review also was prejudicial. Given these errors,
we cannot say the failure to hold a hearing, at which these
matters would have been fleshed out, was harmless. If a
hearing had been held, we would have had the benefit of what
the juvenile court considered and some understanding of its
order and reasoning. Instead, we are left with the juvenile
court's decision to withhold documents based on detriment
to a connected child without any documents to support that
decision, resulting in a wholly inadequate record to review the
juvenile court's detriment finding.


Accordingly, we will vacate the juvenile court's orders
and remand the matter to the juvenile court to (1) order
the department to produce Mariah's juvenile case file in


accordance with Elijah S. at a subsequently held hearing,
(2) review the juvenile case file in camera to determine
whether, after redacting information that is solely about any
connected child, it can find, by a preponderance of the
evidence, that release of the remaining information would
be detrimental to a connected child's safety, protection, or
physical or emotional well-being, and (3) make a reviewable
record by preserving the in camera record for appellate
review. In conducting its review, the juvenile court must apply
the appropriate standards, namely, that there is a presumption
**706  in favor of release of a deceased child's documents


unless the statutory reasons for confidentiality are shown to
exist, and the only interests that may be weighed or balanced


are those of a child. ( § 827(a)(2)(B) & (a)(2)(C).)


DISPOSITION


We grant Therolf's petition. Let a peremptory writ of mandate
issue directing the juvenile court to vacate its September 23,
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2021, orders issued on forms JV-573 and JV-574, and to
hold a hearing to reconsider Therolf's request for disclosure
of Mariah's juvenile case files after ordering the department


to produce the case files in accordance with Elijah S.
and *342  reviewing the responsive documents in camera
consistent with this opinion. Therolf shall recover his costs
incurred in this proceeding.


I CONCUR:


LEVY, Acting P. J.


POOCHIGIAN, J., Concurring.
I concur with the majority's holding that a writ should issue
since the court erred in failing to hold a hearing. (See Welf. &


Inst., § 827, subd. (a)(2)(F).) 1  However, I write separately to


express doubt regarding the interpretation of section 827,


subdivision (a)(2)(A) set forth in In re Elijah S. (2005) 125


Cal.App.4th 1532, 1543, 24 Cal.Rptr.3d 16 ( Elijah S.).


Statutory Interpretation


Elijah S. reads the phrase “within the jurisdiction of


the juvenile court pursuant to Section 300” ( § 827,


subd. (a)(2)(A)) to include any child described by section
300, regardless of whether a dependency court had “taken
jurisdiction” over the child or not. There are several problems
with this reading.


The word “jurisdiction” in the dependency context is most
often used in connection with the well-known and integral
part of the dependency process known as “taking jurisdiction”


over a child at the “jurisdictional hearing.” (See In re
Austin P. (2004) 118 Cal.App.4th 1124, 1129, 13 Cal.Rptr.3d


616; see also § 355, subd. (a).) Specifically, the juvenile
court “takes jurisdiction over the child” by making a factual


finding that the child is described by section 300. ( In


re Austin P., supra, at p. 1129, 13 Cal.Rptr.3d 616; see §§
355, subd. (a); 356.) Thus, under its most natural reading in
the dependency context, subdivision (a)(2)(A)'s phrase “child
who was within the jurisdiction of the juvenile court pursuant


to Section 300” ( § 827, subd. (a)(2)(A)) means a
child over whom the juvenile court had taken jurisdiction by


finding them to be a person described by section 300. In
other words, a child as to whom jurisdictional findings (§ 356)
had been affirmatively made.


Indeed, references to the “jurisdiction” of the juvenile court
often mean the formal, active jurisdiction of the juvenile court


during a dependency case. (See §§ 366, subd. (a)(1)(D) &
(F)(i); 366.1, subds. (g)(1), (h); 391, subd. (b)(5)(B); see also


§ 391, subd. (d)(2); but see, e.g., § 301, subd. (a).) If the


Legislature had intended section 827, subdivision (a)(2)


(A) to have the meaning Elijah S. ascribes to it, the use of
the phrase “within the jurisdiction of the juvenile court” risks
confusion in light of the way “jurisdiction” is typically used
in the dependency context.


*343  Not only would this risk of confusion have been
substantial, it would have been unnecessary. If the Legislature
had meant **707  to refer to any child who happened to be


described by section 300, regardless of whether they had
ever been under the active jurisdiction of a juvenile court, it


had a far better phrase to use: a “child described by section
300.” Indeed, this and similar phrasing is found throughout
the dependency statutes. (See, e.g., §§ 305, subd. (a); 328;
340, subd. (b)(1).)


Additionally, section 827, subdivision (a)(2)(A) itself
seems to presuppose that a petition to release records will
be tied to a specific juvenile case. The last sentence of the
provision reads: “Except as provided in this paragraph, the
presiding judge of the juvenile court may issue an order
prohibiting or limiting access to the juvenile case file, or any
portion thereof, of a deceased child only upon a showing
by a preponderance of evidence that release of the juvenile
case file or any portion thereof is detrimental to the safety,
protection, or physical or emotional well-being of another
child who is directly or indirectly connected to the juvenile


case that is the subject of the petition.” ( § 827, subd. (a)
(2)(A), italics added.) If subdivision (a)(2)(A) encompasses
records of deceased children who were never the subject
of a dependency case, it is unclear what the phrase “the
juvenile case that is the subject of the petition” refers to.
Yet, if subdivision (a)(2)(A) refers only to deceased children
over whom the juvenile court had taken jurisdiction in a
dependency case, the meaning of that phrase is clear.
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Legislative Acquiescence


Petitioner emphasizes that section 827 has been amended


since Elijah S. was decided, yet no alterations were made
to the wording about a deceased child who was “within the
jurisdiction of the juvenile court.” And, indeed, it is clear the


Legislature was aware of the Elijah S. decision, because
legislative analyses for the subsequent amendments reference
the case and its holding.


However, the concept of legislative acquiescence has fallen
into disfavor because it rests upon faulty assumptions.
(See Brown, Tradition and Insight (1993) 103 Yale L.J.
177, 199–200.) Courts have concluded that “legislative
acquiescence is an exceedingly poor indicator of legislative


intent.” ( Donajkowski v. Alpena Power Co. (1999)
460 Mich. 243, 258, 596 N.W.2d 574.) Our Supreme
Court has repeatedly observed, including quite recently,
that legislative acquiescence arguments “rarely do much
to persuade.” (Naranjo v. Spectrum Security Services, Inc.
(2022) 13 Cal.5th 93, 116, 293 Cal.Rptr.3d 599, 509 P.3d 956;


Scher v. Burke (2017) 3 Cal.5th 136, 147, 218 Cal.Rptr.3d
643, 395 P.3d 680.)


*344  There are several reasons for this. First and foremost,
statutory interpretation centers on the enacting legislature's
intent. The inaction of a subsequent legislature does not speak
to that intent.


Moreover, while the subsequent legislature's inaction could
be the result of acquiescence in the status quo, it could just as
likely be the result of disagreement on how to alter the status
quo, indifference to the status quo, or a failure to appreciate or
focus on the consequences of not changing the status quo in
a bill addressing other issues. Consequently, it is impossible
to assert with any degree of assurance that the Legislature's
inaction represents its affirmative approval of an appellate


court's statutory interpretation. (See Patterson v. McLean
Credit Union (1989) 491 U.S. 164, 175, fn. 1, 109 S.Ct. 2363,


105 L.Ed.2d 132 ( McLean) superseded by statute as noted


in CBOCS West, Inc. v. Humphries (2008) 553 U.S. 442,
450, 454, 128 S.Ct. 1951, 170 L.Ed.2d 864.)


Additionally, even if a majority of legislators had
subsequently come to personally approve of a judicial


interpretation contrary **708  to the enacting legislature's
intent, that approval can only have legal effect upon the


passage of a law implementing it. ( Cal. Const., art. IV, §
8(b)(1).) Legislative silence is no substitute for a bicameral


vote upon the text of a law. ( McLean, supra, 491 U.S. at p.


175, fn 1, 109 S.Ct. 2363; see Cal. Const., art. IV, § 8(b)


(1); see also Thompson v. Thompson (1988) 484 U.S. 174,
191–192, 108 S.Ct. 513, 98 L.Ed.2d 512 (conc. opn. of Scalia,
J.).)


Finally, even if a subsequent legislature's understanding of
the legal status quo were pertinent, that conclusion would
not inure solely to petitioner's benefit here. Senate Bill
No. 39, which enacted the 2007 amendments underlying
petitioner's argument, observed that subdivision (a)(2)
reflects the Legislature's conclusion “that when a dependent
child dies within the jurisdiction of the juvenile court,
the presumption of confidentiality for juvenile case files
evaporates and the requirement of an expedited decision


becomes manifest....” 2  (Sen. Bill No. 39, § 1(f), *345  italics
added.) (2007–2008 Reg. Sess.) (Senate Bill 39.) Unlike the


references to Elijah S. which appear solely in legislative
history documents, this description of subdivision (a)(2) as
addressing dependent children was part of a finding actually
enacted by the Legislature in Senate Bill 39.


Practical Considerations


When a court determines whether to take jurisdiction (i.e.,


whether the child is a person described by § 300), it usually
does so after a contested evidentiary hearing with well-


developed rules of evidence. ( § 355.) Under Elijah
S., in order for a court to determine whether a deceased
child for whom there were no prior jurisdictional findings
qualifies as a “child who was within the jurisdiction of the


juvenile court pursuant to Section 300,” ( § 827, subd.
(a)(2)(A)), it would often – if not always – be necessary to
conduct a factfinding inquiry similar to the one performed at
a jurisdictional hearing.


Legislative Policy


Elijah S. held the Legislature “was interested in opening
up to public view the workings of the entire juvenile



https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N6773A05006AA11EB9C8DC50D0989AF19&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS827&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie302417cfa6f11d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006160999&pubNum=0004041&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie302417cfa6f11d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006160999&pubNum=0004041&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103267910&pubNum=0001292&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=LR&fi=co_pp_sp_1292_199&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1292_199 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103267910&pubNum=0001292&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=LR&fi=co_pp_sp_1292_199&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1292_199 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6b056b09ff3f11d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999156017&pubNum=0000542&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_542_258&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_258 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999156017&pubNum=0000542&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_542_258&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_258 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056281855&pubNum=0007052&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_7052_116&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_116 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056281855&pubNum=0007052&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_7052_116&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_116 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie9641e20520b11e7b7978f65e9bf93b3&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041873720&pubNum=0007052&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_7052_147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_147 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041873720&pubNum=0007052&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_7052_147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_147 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I618a19a69c1f11d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989089493&pubNum=0000780&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_780_175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_175 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989089493&pubNum=0000780&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_780_175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_175 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989089493&pubNum=0000780&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_780_175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_175 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I618a19a69c1f11d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989089493&pubNum=0000780&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I53d296b02be811ddb6a3a099756c05b7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016176832&pubNum=0000780&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_780_450&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_450 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016176832&pubNum=0000780&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_780_450&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_450 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N3E4429A0756511E6B37AB9CFDE9ADD36&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART4S8&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART4S8&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I618a19a69c1f11d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989089493&pubNum=0000780&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_780_175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_175 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989089493&pubNum=0000780&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_780_175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_175 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N3E4429A0756511E6B37AB9CFDE9ADD36&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART4S8&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I650213d89c9711d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988007127&pubNum=0000780&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_780_191&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_191 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988007127&pubNum=0000780&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&fi=co_pp_sp_780_191&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_191 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS1&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie302417cfa6f11d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006160999&pubNum=0004041&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N26FC736016A011ECA6D2CF80FAB5985B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS300&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA7F4FF903CA111E4829FE2D1BDD30C78&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS355&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie302417cfa6f11d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006160999&pubNum=0004041&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006160999&pubNum=0004041&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N26FC736016A011ECA6D2CF80FAB5985B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS300&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N6773A05006AA11EB9C8DC50D0989AF19&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS827&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_b5120000f7a05 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS827&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_b5120000f7a05 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie302417cfa6f11d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=1806bdda249d4c8fa616da6091fe3865&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006160999&pubNum=0004041&originatingDoc=Id1fb7ce0f67c11ecaf3cfc8b3698e0c4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Therolf v. Superior Court of Madera County, 80 Cal.App.5th 308 (2022)
295 Cal.Rptr.3d 683, 22 Cal. Daily Op. Serv. 7002, 2022 Daily Journal D.A.R. 6786


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 18


court and child protective system for the purpose of
exposing deficiencies therein, and thereby enabling their


correction.” ( Elijah S., supra, 125 Cal.App.4th at p. 1555,
24 Cal.Rptr.3d 16; see maj. opn at p. 701, ante.) The
opinion concluded that this legislative purpose “would not be
advanced by limiting disclosure of juvenile records to only
those generated and maintained by the **709  juvenile court


after a minor had already been declared a dependent.” ( Id.
at p. 1556, 24 Cal.Rptr.3d 16.)


This type of reasoning, once widely employed, has also
been rejected due to its faulty assumptions. “ ‘[N]o


legislation pursues its purposes at all costs.’ ” ( CTS
Corp. v. Waldburger (2014) 573 U.S. 1, 12, 134 S.Ct. 2175,


189 L.Ed.2d 62; American Exp. Co. v. Italian Colors
Restaurant (2013) 570 U.S. 228, 234, 133 S.Ct. 2304, 186


L.Ed.2d 417; Rodriguez v. United States (1987) 480 U.S.
522, 525–526, 107 S.Ct. 1391, 94 L.Ed.2d 533; City of Selma
v. Fresno County Local Agency Formation Com. (2016)


1 Cal.App.5th 573, 584, 204 Cal.Rptr.3d 851; County
of Sonoma v. Cohen (2015) 235 Cal.App.4th 42, 48, 184
Cal.Rptr.3d 911.) Accordingly, courts have roundly rejected
the approach of assuming that “whatever furthers the *346


statute's primary objective must be the law.” ( Cyan, Inc.
v. Beaver County Employees Retirement Fund (2018) –––
U.S. ––––, 138 S.Ct. 1061, 1073, 200 L.Ed.2d 332.) That
is because “statutes have stopping points as well as general
objectives, and how far to go in pursuit of those objectives is
integral to the legislative choice.” (N.L.R.B. v. HH3 Trucking,
Inc. (7th Cir. 2014) 755 F.3d 468, 471.) In other words, “the
textual limitations upon a law's scope are no less a part of its


‘purpose’ than its substantive authorizations.” ( Rapanos v.
United States (2006) 547 U.S. 715, 752, 126 S.Ct. 2208, 165
L.Ed.2d 159.)


Here, as in many areas of legislative activity, there are various
goals being balanced against one another. “Opening up the
workings of the child welfare system” is certainly one of
those goals, but only to a certain extent. On the other hand, it
remains the case that juvenile court records, in general, should


be kept confidential. ( § 827, subd. (b)(1).)


Similarly, Senate Bill 39 itself embodied dual legislative
intents that needed to be balanced against one another.
With that enactment, the Legislature expressly intended


“to maximize public access to juvenile case files in cases
where a child fatality occurs as a result of child abuse or
neglect ... while also ensuring that basic privacy protections
are consistently afforded.” (Sen. Bill 39, § 1(e), italics added.)
(2007–2008 Reg. Sess.)


It is not for us to decide how far to pursue public access
at the expense of privacy protections. We must avoid the
presumption that whatever statutory interpretation furthers
public access must be the law, regardless of how it affects
privacy interests or other competing policies. Instead, we
must adhere to the statutory text itself to identify where
the Legislature chose to stop in its pursuit of the statute's
“general objectives.” (N.L.R.B. v. HH3 Trucking, Inc., supra,
755 F.3d at p. 471.) Put simply, the Legislature wrote the
statute it wrote – “meaning, a statute going so far and no


further.” ( Michigan v. Bay Mills Indian Community (2014)
572 U.S. 782, 794, 134 S.Ct. 2024, 188 L.Ed.2d 1071.)


It is important to note that a straightforward reading of


section 827, subdivision (a)(2)(A) would not eliminate the
ability of journalists to investigate or expose possible lapses
or misconduct by social services agencies, foster parents,
or others, in connection with the death of children. Section
10850.4 independently requires, without court order, the
release of redacted documents concerning children who die
under “a reasonable suspicion that the fatality was caused by
abuse or neglect.” (§ 10850.4, subd. (a).)


Even if section 10850.4 were not enough, section 827,
subdivision (a)(2)(A) merely sets forth a presumption in favor


of release for certain records. (  **710  § 827, subd. (a)(2)
(B).) The juvenile court may still release records not covered


by *347  section 827, subdivision (a)(2)(A). ( § 827,
subd. (a)(1)(Q); Cal. Rules of Court, rule 5.552(d).) While
there is no presumption in favor of release for such records,
the court may still order release after it “engage[s] in a
careful balancing of ... competing interests,” including those


of the child, parties, petitioner, and the public. ( J.E. v.
Superior Court (2014) 223 Cal.App.4th 1329, 1337–1338,
168 Cal.Rptr.3d 67.)


It seems eminently reasonable to establish a presumption
in favor of the release of documents pertaining to children
who die while under the active jurisdiction/supervision of a
government system designed to protect children. It also seems
reasonable to decline to extend that presumption to records
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regarding other children, while still allowing for their release
after a balancing of interests, including those of the petitioner
and the public.


While I do not endorse Elijah S.'s reading of section
827, subdivision (a)(2)(A), I respectfully concur with the


majority as to the issuance of a writ directing the juvenile
court to vacate its prior ruling and to hold a hearing.


All Citations


80 Cal.App.5th 308, 295 Cal.Rptr.3d 683, 22 Cal. Daily Op.
Serv. 7002, 2022 Daily Journal D.A.R. 6786


Footnotes


1 Undesignated statutory references are to the Welfare and Institutions Code.


2 Further references to forms are to Judicial Council forms unless otherwise indicated.


In his writ petition, Therolf states he is a journalist associated with the Investigative Reporting Program at the
University of California, Berkeley, where he reports on issues related to California's child welfare system, and
over the past 15 years he has filed over 40 requests to unseal the juvenile case files of deceased children


pursuant to section 827(a)(2), all of which were granted. Therolf asserts he filed the instant request “as
part of his ongoing effort to promote public scrutiny and informed public debate regarding the circumstances
surrounding the death of Mariah and to promote reform to prevent future child deaths by abuse and neglect.”


3 Further references to rules are to the California Rules of Court unless otherwise indicated.


4 Therolf requested the following documents relating to Mariah: (1) all documents filed in the juvenile court
case; (2) reports to the court by probation officers, department social workers, and Court Appointed Special
Advocate (CASA) volunteers; (3) documents made available to probation officers, department social workers,
and CASA volunteers in preparation of reports to the court; (4) documents concerning a child for whom a
petition has been filed in juvenile court that are maintained in the office files of probation officers, department
social workers, and CASA volunteers; (5) transcripts, records, or reports related to matters prepared or
released by the court, probation department, or child welfare services program; (6) documents, video or
audio tapes, photographs, and exhibits admitted into evidence at juvenile court hearings; (7) law enforcement
reports; (8) reports or written statements by social workers, probation officers, child protective service
investigators, and public agency personnel involved in investigating a suspected case of neglect or abuse; (9)
audio recordings or transcripts of 911 calls to police or other emergency services agencies, including the dates
and times of the calls; (10) audio recordings or transcripts of calls to the county child abuse hotline, including
the dates and times of the calls, and the identities of the child hotline call workers; (11) notes, summaries, and
narratives child abuse hotline workers memorializing the child abuse hotline calls, “including the ‘screener
narrative’ and references to caregivers”; (12) child abuse hotline workers' recommended responses to the
child abuse hotline calls, including response deadlines; (13) records of any response to the child abuse hotline
call that the child abuse hotline supervisor approved, including the final designation to screen in or out; (14)
records the child abuse hotline call workers or other county workers forwarded to the emergency response
child maltreatment investigator after the child abuse hotline calls; (15) emails between child abuse hotline
workers, emergency services agencies, law enforcement agencies, county Child and Family Services, and
county Social Services workers; (16) related information from the Electronic Suspected Child Abuse Report
System reflecting messages between law enforcement and Child and Family Services about the family before
and after Mariah's death; (17) all entries in the Automated Referral Entry System and Call Back Automated
System regarding any referral to an agency for an emergency response; (18) all CASA reports; (19) the
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California Law Enforcement Telecommunication System history for the family; (20) the Child Abuse Central
Index history for the family; (21) the County social services agency history for the family; (22) autopsy or
medical examiner reports; and (23) Mariah's medical records.


5 In its return, the department asserts its response was timely because the local practices of the Madera


Superior Court Juvenile Division deem the time for filing objections to section 827 requests runs from the
date the clerk of the court serves the request on all interested parties, which occurred on September 8, 2021.


6 The appeals are cases Nos. F082698 and F082701, while the writ is case No. F082993.


7 Therolf submitted forms JV-573 and JV-574 with his petition. On both forms, he handwrote notations, which
he asserts in his writ petition he made to try to correct errors on the form that do not conform with the


requirements of section 827(a)(2).


8 In his petition, Therolf asserts the juvenile court did not mail the department's objection to him until the day
after it denied the petition and did not serve the order denying the petition until September 28, 2021, as shown
by a postmarked envelope included in the exhibits to the writ petition.


9 The department asserts in its return that if a hearing on the petition had been held, it would have presented
information concerning the existence of M.F.'s siblings orally, in the form of argument, with the confidentiality
protections afforded juvenile proceedings. Since the hearing did not occur, it was denied the opportunity
to present further argument on that issue. The department also asserts it informally advised the juvenile
court clerk's documents potentially relevant to the request would be produced prior to the hearing. The
department asserts its reticence to revealing confidential information was warranted, as Therolf's attorney
filed a declaration in the writ proceeding in the other case, case No. F082993, to which was attached Therolf's
request for disclosure of Mariah's juvenile case file, the department's objection, and the juvenile court orders
denying the request. The department asks us to take judicial notice of the declaration, asserting it is relevant
because it demonstrates Therolf's disclosure of confidential case file information. We deny the request,
however, as it is not relevant to the issues we address in this writ proceeding.


10 Section 827, former subdivision (a)(2), as amended, provided in its entirety: “Notwithstanding any other
law and subject to subparagraph (A) of paragraph (3), juvenile case files, except those relating to matters


within the jurisdiction of the court pursuant to Section 601 or 602, which pertain to a deceased child who


was within the jurisdiction of the juvenile court pursuant to section 300, shall be released to the public
pursuant to an order by the juvenile court after a petition has been filed and interested parties have been
afforded an opportunity to file an objection. Any information relating to another child or which could identify
another child, except for information about the deceased, shall be redacted from the juvenile case file prior
to release, unless a specific order is made by the juvenile court to the contrary. Except as provided in this
paragraph, the presiding judge of the juvenile court may issue an order issuing an order prohibiting or limiting
access to the juvenile case file, or any portion thereof, of a deceased child only upon a showing that release
of the juvenile case file or any portion thereof is detrimental to the safety, protection, or physical, or emotional
well-being of another child who is directly or indirectly connected to the juvenile case that is the subject of


the petition.” ( § 827, former subd. (a)(2), as amended by Stats. 1999, ch. 996, § 22.3.)


11 In so holding, we were concerned that “any more specific standard would risk, on the one hand, the exclusion
of a case where the maintenance of confidentiality is appropriate and, on the other, the disclosure of


confidential information in an effort to support a decision intended to protect that information.” ( Pack, supra,
89 Cal.App.4th at p. 834, 107 Cal.Rptr.2d 594.)
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12 The parties had agreed the juvenile court would review the records in camera, which we noted was an
appropriate procedure that involved the parties presenting a general outline of their respective positions
supported by nonconfidential or nonprivileged evidence and identifying the specific confidential or privileged
evidence for in camera review, with the juvenile court preserving the in camera records for later appellate


review. ( Pack, supra, 89 Cal.App.4th at pp. 826, 837–838 & fn. 14, 107 Cal.Rptr.2d 594.)


13 Although not required, we also independently reviewed the deceased child's records and concluded their
release would be “ ‘detrimental to the safety, protection, or physical, or emotional well-being of another child’
” directly connected to the deceased child's case and redaction from the case file of all information “pertaining


solely to the other child is not a viable, less restrictive alternative.” ( Pack, supra, 89 Cal.App.4th at p. 842,
107 Cal.Rptr.2d 594.)


14 The appellate court cited to T.N.G. v. Superior Court (1971) 4 Cal.3d 767, 94 Cal.Rptr. 813, 484 P.2d 981,


Wescott v. County of Yuba (1980) 104 Cal.App.3d 103, 163 Cal.Rptr. 385, and Lorenza P. v. Superior


Court (1988) 197 Cal.App.3d 607, 242 Cal.Rptr. 877. As the court explained in Elijah S., in T.N.G. v.
Superior Court, our Supreme Court upheld the juvenile court's authority and jurisdiction “to control the juvenile
records of minors who had been temporarily detained by juvenile court authorities and then released without


any further proceedings such as the filing of petitions for dependency or wardship.” ( Elijah S., supra, 125


Cal.App.4th at p. 1549, 24 Cal.Rptr.3d 16.) Similarly, the appellate court in Wescott v. County of Yuba


“upheld the juvenile court's authority and jurisdiction under section 827 to control the release or disclosure
of all records of juvenile arrests or detentions, even where no juvenile petition had ever been filed and no


juvenile court proceedings were pending.” ( Elijah S., supra, at pp. 1549–1550, 24 Cal.Rptr.3d 16.) Finally,


the Elijah S. court noted the appellate court in Lorenza P. v. Superior Court reiterated that the juvenile
court has exclusive jurisdiction to determine the extent to which agency files may be released, even if juvenile


court proceedings are not instituted and the matter is handled informally. ( Elijah S., supra, at p. 1550, 24
Cal.Rptr.3d 16.)


15 Section 827, subdivision (e) provides: “For purposes of this section, a ‘juvenile case file’ means a petition
filed in a juvenile court proceeding, reports of the probation officer, and all other documents filed in that case
or made available to the probation officer in making the probation officer's report, or to the judge, referee, or
other hearing officer, and thereafter retained by the probation officer, judge, referee, or other hearing officer.”


16 Similarly, the appellate court found former rule 1423 (now rule 5.552(a)), which listed documents included
in the term “juvenile case files,” did not mention a requirement that a dependency petition be filed before
a juvenile court may order the release of juvenile case files and included documents that may have been
generated by investigations preceding the filing of any dependency petition, none of which are contingent on


a petition ever having been filed. ( Elijah S., supra, 125 Cal.App.4th at pp. 1552–1553, 24 Cal.Rptr.3d 16.)


17 We previously informed the parties we may take judicial notice, on our own motion, of certain legislative history


materials related to the 2007 amendments to section 827, and now conclude judicial notice is proper.


(See Evid. Code, §§ 452, 455, subd. (a), 459 subd. (c); Doe v. City of Los Angeles (2007) 42 Cal.4th
531, 544, fn. 4, 67 Cal.Rptr.3d 330, 169 P.3d 559; Hensel Phelps Construction Co. v. Superior Court (2020)
44 Cal.App.5th 595, 611, fn. 4, 257 Cal.Rptr.3d 746.) Therefore, we will take judicial notice of the material
identified in the text above, as well as the following: (1) Assembly Committee on the Judiciary, Analysis
of Senate Bill 39 (2007–2008 Reg. Sess.) as amended June 12, 2007; and (2) Senate Rules Committee,
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Office of Senate Floor Analyses, Unfinished Business, Analysis of Senate Bill 39 (2007–2008 Reg. Sess.)
as amended June 28, 2007.


18 The “documents from the juvenile case file” that must be released differ depending on whether the child was
living with a parent or guardian or was in foster care when the child's death occurred. (§ 10850.4, subd. (c)(2)
& (c)(3).) As pertinent here, the documents required to be released when the child was living with a parent
or guardian, as amended by the Legislature in 2016, are “all previous referrals of abuse or neglect of the
deceased child while living with that parent or guardian” (id., subd. (c)(2)) and the following documents: “(A)
The emergency response referral information form and the emergency response notice of referral disposition
form completed by the county child welfare agency relating to the abuse or neglect that caused the death of
the child. [¶] (B) Any cross reports completed by the county child welfare services agency to law enforcement
relating to the deceased child. [¶] (C) All risk and safety assessments by the county child welfare services
agency to law enforcement relating to the deceased child. [¶] (D) All health care records of the deceased
child, excluding mental health records, related to the child's death and previous injuries reflective of a pattern
of abuse or neglect. [¶] (E) Copies of police reports about the person whom the child abuse or neglect was
substantiated. [¶] (F) A description of child protective or other services provided and actions taken by the child
welfare agency, and juvenile court if applicable, relating to the deceased child, addressing any services and
actions that are not otherwise disclosed within other documents required for release pursuant to this section,
including the date and a written description of any such service or action taken.” (Id., subd. (c)(2)(A)–(F);
accord, Legis. Counsel's Dig., Assem. Bill No. 1625 (2015–2016 Reg. Sess.) Stats. 2016, ch. 320, § 3, pp.
4–5.) The statute defines the terms “ ‘[j]uvenile case files’ ” or “ ‘case files’ ” to “include[ ] any juvenile court
files, as defined in Rule 5.552 ..., and any county child welfare department or agency or State Department
of Social Services records regardless of whether they are maintained electronically or in paper form.” (§
10850.4, subd. (k)(3).)


19 Section 827(a)(2)(A) now provides: “Notwithstanding any other law and subject to subparagraph (A) of
paragraph (3), juvenile case files, except those relating to matters within the jurisdiction of the court pursuant


to Section 601 or 602, that pertain to a deceased child who was within the jurisdiction of the juvenile


court pursuant to Section 300, shall be released to the public pursuant to an order by the juvenile court
after a petition has been filed and interested parties have been afforded an opportunity to file an objection.
Any information relating to another child or that could identify another child, except for information about the
deceased, shall be redacted from the juvenile case file prior to release, unless a specific order is made by
the juvenile court to the contrary. Except as provided in this paragraph, the presiding judge of the juvenile
court may issue an order prohibiting or limiting access to the juvenile case file, or any portion thereof, of a
deceased child only upon a showing by a preponderance of evidence that release of the juvenile case file
or any portion thereof is detrimental to the safety, protection, or physical or emotional well-being of another
child who is directly or indirectly connected to the juvenile case that is the subject of the petition.”


20 In adding subdivision (a)(2)(B) to section 827, the Legislature stated it was affirming the presumption
“in favor of the release of information when a child is deceased unless statutory grounds for non-or partial
disclosure or redaction of information exist.” (Sen. Com. on Judiciary, Analysis of Sen. Bill 39, supra, as
amended Apr. 19, 2007, p. 3; Sen. Rules Com., 3d reading analysis of Sen. Bill 39 (2007–2008 Reg. Sess.)
as amended May 1, 2007, p. 2.) The Legislature noted that “[e]xisting case law provides that a deceased child
is ‘within the jurisdiction of the juvenile court’ if the court may adjudge that child to be a dependent of the court


under § 300, even where no juvenile petition has been filed,” citing Elijah S., supra, 125 Cal.App.4th
1532, 24 Cal.Rptr.3d 16. (Sen. Rules Com., supra, as amended May 1, 2007, p. 2; Sen. Com. on Judiciary,
Analysis of Sen. Bill 39, supra, as amended Apr. 19, 2007, p. 3.)
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21 In adding subdivision (a)(2)(C) to section 827, the Legislature stated it was affirming the holding in Pack,
supra, 89 Cal.App.4th 821, 107 Cal.Rptr.2d 594, “that where the child whose records are sought has died, no
balancing or weighing of interests is required except where the interests of another child are involved.” (Sen.
Com. on Judiciary, Analysis of Sen. Bill 39, as amended Apr. 19, 2007, p. 3; Sen. Rules Com., 3d reading
analysis of Sen. Bill 39, supra, as amended May 1, 2007, p. 2.)


22 Section 827(a)(2)(F) provides: “The petitioning party shall have 10 calendar days to file a reply. The juvenile
court shall set the matter for hearing no more than 60 calendar days from the date the petition is served
on the custodian of records. The court shall render its decision within 30 days of the hearing. The matter
shall be decided solely upon the basis of the petition and supporting exhibits and declarations, if any, the
objection and any supporting exhibits or declarations, if any, and the reply and any supporting declarations or
exhibits thereto, and argument at hearing. The court may, solely upon its own motion, order the appearance
of witnesses. If an objection is not filed to the petition, the court shall review the petition and issue its decision
within 10 calendar days of the final day for filing the objection. An order of the court shall be immediately
reviewable by petition to the appellate court for the issuance of an extraordinary writ.”


23 We note when interpreting section 827(a)(2), we apply the de novo standard of review. ( Molenda v.
Department of Motor Vehicles (2009) 172 Cal.App.4th 974, 986–987, 91 Cal.Rptr.3d 792; see County of
Yuba v. Savedra (2000) 78 Cal.App.4th 1311, 1314, 93 Cal.Rptr.2d 524 [trial court does not have discretion
to ignore a statute's clear language]; Thornton v. Carlson (1992) 4 Cal.App.4th 1249, 1255, 6 Cal.Rptr.2d
375 [when the trial court's decision is based solely on an interpretation of a statute, appellate court reviews
the matter as a question of law].)


24 Form JV-573 lists six findings and orders the juvenile court may make on a request for disclosure of juvenile
case files. Item 4 provides: “The child is deceased and the court sets a hearing on the request,” while item 5,
which the juvenile court selected here, provides: “The child is deceased and the court will conduct a review of


the juvenile case file and any filed objections.” Item 5, however, conflicts with section 827(a)(2)(F), which
requires a hearing when objections are filed; in that situation, the juvenile court has no discretion to conduct an
in camera review without holding a hearing. We note rule 5.552(d), which sets out the procedure for obtaining
the juvenile case files of living children, grants the juvenile court discretion over whether to hold a hearing, as
it permits the juvenile court to summarily deny a petition that does not show good cause and provides that the
juvenile court “may set a hearing” if good cause is shown. (Id., (d)(1) & (d)(2), italics added.) Rule 5.553(1),
however, provides that “[w]hen the juvenile case file of a deceased child is sought, the court must proceed ...


[¶] [u]nder section 827(a)(2) if the request is made by a member of the public ....” Since section 827(a)
(2)(F) requires a hearing when an objection is filed, the juvenile court does not have discretion to review the
juvenile case file and any objections, as stated in item 5 on form JV-573, without first holding a hearing.


25 Moreover, to the extent there is insufficient evidence to establish jurisdiction, Therolf was deprived of the
opportunity to present additional evidence when the juvenile court denied the petition before the time to file
his reply expired and without holding a hearing.


26 In opposing the petition, the department did not assert that no responsive documents existed. Instead, the
department conceded the existence of the case file from the prior dependency case and the article attached
to the department's opposition suggests responsive documents exist from the period between termination of
dependency jurisdiction and Mariah's death, as it states that at least 20 calls were made to the department,
along with four written reports, concerning Mariah.


1 All further statutory references are to the Welfare and Institutions Code unless otherwise stated.
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2 A court can make jurisdictional findings and dispositional orders at the same hearing. ( § 358, subd. (a).) In
that circumstance, the child can be taken under the jurisdiction of the juvenile court and become a dependent
on the same day. This is likely why Senate Bill 39 section 1(f) refers to “a dependent child” while subdivision
(a)(2) refers to a child “within the jurisdiction of the juvenile court.”


However, it is true that a “dependent child” and a child over whom the court has taken “jurisdiction” are
not always synonymous. Because while the juvenile court can address disposition at the same time as


jurisdictional findings ( § 358, subd. (a)), the disposition hearing can also be continued 10 to 30 days from


the jurisdiction hearing. ( § 358, subd. (a)(1)–(3).) In practice, the delays are often longer.


During the gap between jurisdictional findings and dispositional orders, the court has taken jurisdiction over
the child, but the child is not yet “a dependent child.” Given the very short statutory timeframe that a child would
be under the jurisdiction of the court, yet not a dependent of the court, and given that there is no shorthand
way to refer to such children, Senate Bill 39's use of the phrase “dependent child” is unsurprising. Moreover,
whatever mild friction there is between my reading of subdivision (a)(2) and Senate Bill 39's reference to


“dependent child[ren],” it pales in comparison to its incompatibility with Elijah S.'s interpretation.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Review Granted, see Cal. Rules of Court 8.1105 and 8.1115 (and Comment on


rule 8.1115(e)(3)) Tricoast Builders v. Fonnegra, Cal., April 27, 2022


74 Cal.App.5th 239
Review granted. See Cal. Rules of Court 8.1105 and 8.1115


(and corresponding Comment, par.
2, concerning rule 8.1115(e)(3))


Court of Appeal, Second District, Division 2, California.


TRICOAST BUILDERS, INC., Plaintiff and Appellant,


v.


Nathaniel FONNEGRA, Defendant and Respondent.


B303300
|


Filed 1/21/2022


Synopsis
Background: General contractor brought action against
homeowner, servicers and subservicers of homeowner's loan
on the property, a public adjuster, and replacement contractor
after general contractor was terminated from fire repair
project. Following homeowner's waiver of right to jury trial,
case proceeded as a bench trial, and, following trial, the
Superior Court, Los Angeles County, No. PC056615, Melvin
D. Sandvig, J., entered judgment for homeowner, and general
contractor appealed.


Holdings: The Court of Appeal, Chavez, J., held that:


[1] general contractor failed to demonstrate prejudice from
trial court's denial of its request for relief from jury waiver;


[2] general contractor's offer to post jury fees was untimely
and support trial court's denial of request for relief from jury
waiver; and


[3] homeowner did not have burden of demonstrating
prejudice from general contractor's waiver of right to trial by
jury.


Affirmed.


Ashmann-Gerst, J., dissented with opinion.


See also 2021 WL 248316.


Procedural Posture(s): Petition for Writ of Mandate;
Demand for Jury Trial; Other; Judgment.


West Headnotes (19)


[1] Jury Payment or deposit of jury fees


A party waives the right to a jury trial by failing
to make a timely deposit of jury fees. Cal. Const.
art. 1, § 16; Cal. Civ. Proc. Code § 631(f)(5).


2 Cases that cite this headnote


[2] Jury Payment or deposit of jury fees


Court may refuse jury trial if jury fees are not
deposited as required by statute, and litigants are
not thereby deprived of any constitutional right.
Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code §
631(f)(5).


[3] Jury Operation and effect of waiver


In exercising its discretion to grant relief from
the waiver of the right to a jury trial due to the
failure to deposit jury fees, the trial court may
consider delay in rescheduling jury trial, lack of
funds, timeliness of the request and prejudice to
the litigants. Cal. Const. art. 1, § 16; Cal. Civ.
Proc. Code § 631(f)(5).


1 Cases that cite this headnote


[4] Jury Operation and effect of waiver


Prejudice to court or its calendar are relevant
considerations for court exercising its discretion
whether to grant relief from waiver of right to
jury trial due to failure to deposit jury fees. Cal.
Const. art. 1, § 16; Cal. Civ. Proc. Code § 631(f)
(5).


1 Cases that cite this headnote


[5] Appeal and Error Right to jury trial


Trial court's discretionary decision to grant or
deny relief to a party who waives right to jury
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trial due to the failure to deposit jury fees will
not be disturbed absent abuse of discretion. Cal.
Const. art. 1, § 16; Cal. Civ. Proc. Code § 631(f)
(5).


1 Cases that cite this headnote


[6] Appeal and Error Substitution of
reviewing court's discretion or judgment


Court does not abuse its discretion where any
reasonable factors supporting denial of relief can
be found even if reviewing court, as question of
first impression, might take different view.


[7] Appeal and Error Substitution of
reviewing court's discretion or judgment


As to actions by a trial court within the exercise
of its discretion, as long as there exists a
reasonable or even fairly debatable justification,
under the law, for the action taken, such action
will not set aside on appeal, even if, as a question
of first impression, reviewing court might feel
inclined to take a different view from that of the
court below as to the propriety of its action.


[8] Mandamus Trial by jury


Writ of mandate is proper remedy to secure jury
trial allegedly wrongfully withheld.


[9] Appeal and Error Right to jury trial


A party who fails to seek writ review of an
order denying relief from jury waiver must
demonstrate actual prejudice when challenging
such an order after the trial has been concluded.
Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code §
631.


[10] Jury Operation and effect of waiver


Prejudice from the denial of a request for relief
from a jury waiver will not be presumed from
the fact that the trial was to the court rather than
to the jury; rather, it is presumed that the party
denied relief from a jury waiver had the benefit


of a fair and impartial court trial. Cal. Const. art.
1, § 16; Cal. Civ. Proc. Code § 631.


[11] Jury Operation and effect of waiver


Trial court's discretionary decision to deny relief
from waiver of the right to a jury trial when jury
fees have not been deposited as required does not
deprive the litigants of any constitutional right,
as there is no constitutional right to relief from
a jury waiver. Cal. Const. art. 1, § 16; Cal. Civ.
Proc. Code § 631(f)(5).


1 Cases that cite this headnote


[12] Jury Payment or deposit of jury fees


Jury Operation and effect of waiver


General contractor, which did not immediately
seek writ review when its jury trial request was
denied but instead waited until conclusion of
the court trial, at which it was unsuccessful,
to challenge the trial court's order, failed to
demonstrate prejudice from trial court's denial
of its request for relief from jury waiver; while
general contractor claimed that it had relied on
homeowner's jury demand and posting of jury
fees and was “sandbagged” by homeowner's
subsequent waiver of a jury on day of trial,
general contractor made no request for a jury
trial until day of trial, and statute specifically
provided that payment of the fee by one side did
not relieve the other side from waiver. Cal. Const.
art. 1, § 16; Cal. Civ. Proc. Code §§ 631(b),
631(f)(5).


[13] Jury Operation and effect of waiver


General contractor's offer to post jury fees was
untimely and support trial court's denial of
request for relief from jury waiver, where general
contractor did not offer to post jury fees or
request a jury until the day of trial. Cal. Const.
art. 1, § 16; Cal. Civ. Proc. Code § 631(g).


[14] Jury Operation and effect of waiver
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Timeliness of request for relief from jury trial
waiver is factor court may consider when
exercising its discretion to grant or deny request.
Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code §
631.


[15] Jury Operation and effect of waiver


Homeowner did not have burden of
demonstrating prejudice from general
contractor's waiver of right to trial by jury, in
order for court to properly exercise its discretion
and deny general contractor's request for relief
from jury waiver, as prejudice was just one
of many factors for court to consider; general
contractor's decision not to pay the jury fee
was intentional, and its argument that it relied
on homeowner's jury fee deposit, was duped
into believing that a jury trial would occur,
and was prejudiced when homeowner's exercised
his right to waive a jury, ignored the statutory
requirement that it timely pay jury fee. Cal.
Const. art. 1, § 16; Cal. Civ. Proc. Code § 631.


[16] Jury Operation and effect of waiver


Prejudice to parties is just one of several
factors trial court may consider in exercising its
discretion to grant relief from jury waiver. Cal.
Civ. Proc. Code § 631(g).


[17] Appeal and Error Discretion of lower
court;  abuse of discretion


When reviewing trial court's order for abuse of
discretion, appellate court presumes that order is
correct.


[18] Appeal and Error Silent or Inadequate
Record


As general rule, all intendments and
presumptions are indulged to support order on
matters as to which record is silent, and error
must be affirmatively shown.


[19] Appeal and Error Evidence and Trial


General contractor failed to establish that trial
court abused its discretion in denying general
contractor's request for relief from jury waiver
in action against homeowner; record on appeal
was sparse and did not contain the parties’ status
conference statements, or transcripts or minute
orders from any pretrial status conference, and
thus Court of Appeal accordingly would presume
that the trial court's order denying the request
for relief from jury waiver was correct, indulging
all intendments and presumptions in favor of
the order, and drawing all reasonable inferences
from the facts to support the order. Cal. Civ. Proc.
Code § 631.


**326  APPEAL from a judgment of the Superior Court of
Los Angeles County, Melvin D. Sandvig, Judge. Affirmed.
(Los Angeles County Super. Ct. No. PC056615)
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Opinion


CHAVEZ, J.


*242  Plaintiff and appellant TriCoast Builders, Inc.
(TriCoast), brought this action against defendant and
respondent Nathaniel Fonnegra in September 2015. The
matter was originally set for a jury trial at Fonnegra's request.
On September 23, 2019, the day of trial, Fonnegra waived a
jury trial. TriCoast made an oral request for a jury trial and
offered to post jury fees that day. The trial court ruled that
TriCoast waived its right to a jury trial by failing to timely post
jury fees and denied TriCoast's oral motion for relief *243
from the waiver. TriCoast did not seek writ review of the
trial court's denial of relief from jury waiver, and the matter
proceeded to a bench trial at which Fonnegra prevailed.


The Legislature's 2012 amendments to Code of Civil


Procedure 1  section 631 provide that a civil litigant may
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waive their constitutional right to a jury trial by failing to
timely deposit jury fees in advance of trial, and the trial court's
decision on whether there has been such a waiver is reviewed
under an abuse of discretion standard. These provisions are
clear and unequivocal. Finding no abuse of discretion in the
trial court's order determining a waiver occurred in this case,
we affirm the judgment.


**327  FACTUAL AND
PROCEDURAL BACKGROUND


Factual background
Fonnegra was the owner of residential property located in
Santa Clarita (the property). In May 2014, the property
was damaged by a fire. The following month, Fonnegra
entered into a contract with TriCoast, a general building
contractor, for the provision of construction services, labor,
and materials to repair the property. Apparently dissatisfied
with TriCoast's work, Fonnegra terminated the contract in


July 2015. ( TriCoast Builders, Inc., v. Lakeview Loan
Servicing, LLC (Jan. 26, 2021, B297960) 2021 WL 248316
[nonpub. opn.].)


The operative complaint
On September 10, 2015, TriCoast initiated this lawsuit against
Fonnegra, certain servicers and subservicers of Fonnegra's
loan on the property, a public adjuster, and the new contractor
Fonnegra hired after he terminated his relationship with
TriCoast. The operative pleading is the second amended
complaint, which was filed on March 12, 2018.


Pretrial proceedings and trial
A seven-day jury trial between TriCoast and Fonnegra was


scheduled to begin September 23, 2019. 2  On that day,
Fonnegra waived jury trial. TriCoast objected, made an oral
request to proceed by jury trial, and offered to post jury fees
that day. TriCoast argued that its counsel had prepared for
a jury *244  trial and Fonnegra's announcement that it was
waiving a jury on “the morning of trial” was “unfair.”


Noting that TriCoast had never posted jury fees and that the
offer to do so on the day of trial was untimely, Fonnegra
moved for the case to proceed to a bench trial pursuant to
section 631, subdivision (d).


The trial court agreed that that TriCoast's request for a jury
and offer to post jury fees on the day of trial was untimely and
that the matter would proceed as a court trial.


When TriCoast insisted it had a due process right to a jury
trial, the trial court indicated that TriCoast could seek writ
review: “Well, I mean not that you wouldn't win on a writ. I
don't know. I've been taken up on a writ before and it's always
come back a court trial.” TriCoast did not seek writ review,
and the trial court's minute order confirms that TriCoast's oral
motion to proceed by jury trial was denied.


Thereafter, counsel and the trial court discussed witness
scheduling. The trial court then indicated that it would
begin the bench trial immediately, eliminating any witness
scheduling issues.


Judgment; motion for new trial; appeal
Following trial, the trial court signed a statement of decision
in favor of Fonnegra and against TriCoast. Judgment was
entered; TriCoast's motion for a new trial was denied; and this
appeal followed.


DISCUSSION


[1]  [2] The California Constitution states that “[t]rial by
jury is an inviolate right and shall be secured to all,” but “[i]n
a civil cause a jury may be waived by the consent of the
parties expressed as prescribed by statute.” (Cal. Const., art.
I, § 16.) A party waives the right to a jury trial by failing
to make a timely deposit of **328  jury fees under section


631, subdivision (f)(5). 3  A court accordingly may refuse a
jury trial if jury fees are not deposited as required by *245
section 631, and the litigants are not thereby deprived of


any constitutional right. ( Still v. Plaza Marina Commercial
Corp. (1971) 21 Cal.App.3d 378, 388, 98 Cal.Rptr. 414


( Still).)


[3]  [4] If a party has waived the right to a jury trial under
section 631, subdivision (g) of that statute gives the trial
court discretion to grant relief from such waiver: “The court
may, in its discretion upon just terms, allow a trial by jury
although there may have been a waiver of a trial by jury.” “In
exercising its discretion, the trial court may consider delay in
rescheduling jury trial, lack of funds, timeliness of the request


and prejudice to the litigants.” ( Gann v. Williams Brothers
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Realty, Inc. (1991) 231 Cal.App.3d 1698, 1704, 283 Cal.Rptr.


128 ( Gann).) Prejudice to the court or its calendar are also


relevant considerations. ( Ibid.; Wharton v. Superior
Court (1991) 231 Cal.App.3d 100, 104, 282 Cal.Rptr. 349


( Wharton); Glogau v. Hagan (1951) 107 Cal.App.2d


313, 318, 237 P.2d 329 ( Glogau).)


[5]  [6]  [7] A trial court's discretionary decision to grant
or deny relief under section 631, subdivision (g) will not


be disturbed absent an abuse of discretion. ( McIntosh v.
Bowman (1984) 151 Cal.App.3d 357, 363, 198 Cal.Rptr.


533 ( McIntosh).) “A court does not abuse its discretion
where any reasonable factors supporting denial of relief can
be found even if a reviewing court, as a question of first


impression, might take a different view.” ( Gann, supra,
231 Cal.App.3d at p. 1704, 283 Cal.Rptr. 128.) As our
Supreme Court has stated: “As with all actions by a trial court
within the exercise of its discretion, as long as there exists
‘a reasonable or even fairly debatable justification, under the
law, for the action taken, such action will not be here set
aside, even if, as a question of first impression, we might feel
inclined to take a different view from that of the court below
as to the propriety of its action.’ ” (Gonzales v. Nork (1978)
20 Cal.3d 500, 507, 143 Cal.Rptr. 240, 573 P.2d 458.)


I. Failure to seek writ review or demonstrate prejudice
[8]  [9]  [10] A writ of mandate is the proper remedy to


secure a jury trial allegedly wrongfully withheld. ( Byram v.
Superior Court (1977) 74 Cal.App.3d 648, 654, 141 Cal.Rptr.


604 ( Byram); see Gann, supra, 231 Cal.App.3d at p.


1704, 283 Cal.Rptr. 128; Winston v. Superior Court (1987)


196 Cal.App.3d 600, 603, 242 Cal.Rptr. 113 ( Winston);


McIntosh, supra, 151 Cal.App.3d at p. 364, 198 Cal.Rptr.
533.) A party who fails to seek writ review of an order denying
relief from jury waiver under section 631 must demonstrate
actual prejudice when challenging such an order after the trial


has been concluded. ( Byram, at p. 653, 141 Cal.Rptr. 604;


see McIntosh, at p. 363, 198 Cal.Rptr. 533.) The court


in Byram explained why requiring a showing **329  of
prejudice is reasonable in these circumstances: “ ‘Defendants
cannot play “Heads I win, Tails you lose” with the trial
court.’ Reversal of the trial court's refusal to allow a jury trial


after a trial to the court would require reversal of the *246
judgment and a new trial. It is then reasonable to require a
showing of actual prejudice on the record to overcome the
presumption that a fair trial was had and prejudice will not
be presumed from the fact that trial was to the court or to a


jury.” ( Byram, at p. 653, 141 Cal.Rptr. 604.) While noting


that such a showing may be difficult, the court in Gann


endorsed this view. ( Gann, at p. 1704, 283 Cal.Rptr. 128.)
“[P]rejudice will not be presumed from the fact that the trial
was to the court rather than to the jury. [Citations.] Rather, it
is presumed that the party [denied relief from a jury waiver]


had the benefit of a fair and impartial [court] trial.” ( Ibid.)


[11] The court in Mackovska v. Viewcrest Road Properties
LLC (2019) 40 Cal.App.5th 1, 252 Cal.Rptr.3d 800


( Mackovska), rejected the Byram, McIntosh and


Gann courts’ conclusion that prejudice must be shown
by an appellant who failed to seek writ review of an


order denying relief from jury waiver. 4  In doing so, the


Mackovska court emphasized the “the inviolate nature” of


the constitutional right to a jury trial ( Mackovska, at pp.
12-17, 252 Cal.Rptr.3d 800), but conflated denial of the right
to a jury trial “in the first instance,” absent any prior waiver,
with denial of a motion for relief from a jury trial waiver


( id. at p. 16, 252 Cal.Rptr.3d 800). The two circumstances
are not the same. The California Constitution recognizes trial
by jury as “an inviolate right,” but explicitly states that that
right may be waived “as prescribed by statute.” (Cal. Const.,
art. I, § 16.) Section 631 states that a party waives the right
to a jury trial by failing to timely deposit jury fees and makes
relief from such waiver within the trial court's discretion. (§
631, subds. (f)(5), (g).) A trial court's discretionary decision
to deny relief when jury fees have not been deposited as
required by section 631 does not deprive the litigants of any


constitutional right. ( Still, supra, 21 Cal.App.3d at p. 388,
98 Cal.Rptr. 414.) There is no constitutional right to relief
from a jury waiver.


The court in Mackovska asserted that the principle


articulated in Gann, McIntosh and Byram that courts
will not presume prejudice from denial of relief from jury
waiver because we assume a party had the benefit of a fair and
impartial court trial is based on a faulty “ ‘chain of case law’
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” that courts have misapplied and adopted. ( Mackovska,
supra, 40 Cal.App.5th at p. 14, 252 Cal.Rptr.3d 800.)


According to Mackovska, courts have misapplied and
repeated “questionable statement[s]” in “cases that were tried
to a jury instead of the court after the *247  plaintiffs had


waived their right to a jury trial.” ( Ibid.) Of the cases cited


in Mackovska as support for this assertion, however, only


two—Doll v. Anderson (1865) 27 Cal. 248 and  **330
Oakes v. McCarthy Co. (1968) 267 Cal.App.2d 231, 265, 73


Cal.Rptr. 127 ( Oakes)—involved claimed error in having


a jury trial rather than a court trial, and the court in Oakes


found there had been no waiver of a jury ( Oakes, at p. 265,


73 Cal.Rptr. 127). 5  The other cases cited in Mackovska,


Glogau, supra, 107 Cal.App.2d 313, 237 P.2d 329 and


Harmon v. Hopkins (1931) 116 Cal.App. 184, 2 P.2d 540,
rejected a claim of presumed prejudicial error because of


a court trial rather than a trial by jury, as did Gann,
supra, 231 Cal.App.3d at pages 1704-1705, 283 Cal.Rptr.


128, McIntosh, supra, 151 Cal.App.3d at pages 363-364,
198 Cal.Rptr. 533, and Holbrook & Tarr v. Thomson (1956)
146 Cal.App.2d 800, 803, 304 P.2d 186, a case not cited in


Mackovska.


Cases cited in Mackovska as support for the premise that
no showing of prejudice should be required in a posttrial
challenge to denial of relief from jury waiver are inapposite.


(See Mackovska, supra, 40 Cal.App.5th at p. 15, 252
Cal.Rptr.3d 800.) The cases cited do not address relief from
a prior jury waiver, but denial of the right to a jury trial “


‘in the first instance.’ ” ( Id. at p. 16, 252 Cal.Rptr.3d 800;


see, e.g., Rincon EV Realty LLC v. CP III Rincon Towers,
Inc. (2017) 8 Cal.App.5th 1, 18-19, 213 Cal.Rptr.3d 410
[acknowledging that courts require a showing of prejudice “in
the prior waiver context when a party appeals after losing a
court trial, rather than seeking immediate writ review of the
order denying relief from waiver, ... [b]ut ... here, no valid
waiver has occurred and a trial court has ‘denied [a party]
its constitutional right to a [jury] trial in the first instance’


”]; Valley Crest Landscape Development, Inc. v. Mission
Pools of Escondido, Inc. (2015) 238 Cal.App.4th 468, 493,
189 Cal.Rptr.3d 259 [because no waiver occurred under any


of the six means specified in § 631, appellant was denied right


to a jury trial in the first instance].) Van de Kamp v. Bank
of America (1988) 204 Cal.App.3d 819, 251 Cal.Rptr. 530 is
inapposite because the court in that case held that the plaintiff,
whose action was one in equity and not at law, was not entitled


to a jury trial in the first instance. ( Id. at pp. 864-865, 251
Cal.Rptr. 530.)


For these reasons, we disagree with Mackovska and agree


with the courts in Byram, McIntosh and Gann that
a party who did not seek writ review of an order denying
relief from jury waiver under section 631 must demonstrate
actual prejudice when challenging the order on appeal.
Requiring such a showing does not deprive the appellant


of the constitutional right to a jury trial ( Still, supra, 21
Cal.App.3d at p. 388, 98 Cal.Rptr. 414) and is consistent
with the public policies of conserving judicial resources and
promoting judicial economy by avoiding repetitive litigation
—relevant factors in the exercise of *248  a court's discretion


under section 631, subdivision (g). (See Gann, supra, 231


Cal.App.3d at p. 1704, 283 Cal.Rptr. 128; Wharton, supra,
231 Cal.App.3d at p. 104, 282 Cal.Rptr. 349.)


Mackovska, moreover, is distinguishable from this case.


The appellant in Mackovska initially requested a trial


by jury but failed to timely post jury fees. ( Mackovska,
supra, 40 Cal.App.5th at pp. 6-7 & fn. 1, 252 Cal.Rptr.3d
800.) The trial was subsequently continued and reset as a


court trial. ( Id. at p. 7, 252 Cal.Rptr.3d 800.) Promptly
thereafter, and more than three months before the trial, the
appellant posted jury fees and filed a motion for relief from


jury waiver. ( Id. at pp. 7-8, 252 Cal.Rptr.3d 800.) The court


in Mackovska noted **331  that the appellant had made “a
timely request for relief from a jury trial waiver and neither the
other party nor the court would suffer prejudice as a result of


that request.” ( Id. at p. 15, 252 Cal.Rptr.3d 800.) Here, in
contrast, TriCoast made no request for a jury trial until the day
of the trial, and Fonnegra objected to the untimely request.


[12] TriCoast declined the trial court's invitation to seek
writ review when its request for relief from jury waiver
was denied. Instead, TriCoast waited until conclusion of the
court trial, at which it was unsuccessful, to challenge the
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trial court's order. On appeal, TriCoast fails to demonstrate
how it was prejudiced by a court trial in lieu of a jury
trial. TriCoast claimed during oral argument that it had relied
on Fonnegra's jury demand and posting of jury fees and
was “sandbagged” by Fonnegra's subsequent waiver of a
jury. That purported reliance was unfounded. Section 631,
subdivision (b) expressly states that “[p]ayment of the fee by
a party on one side of the case shall not relieve parties on
the other side of the case from waiver pursuant to subdivision
(f).” Subdivision (f) further states that a party waives trial by
jury by failing to timely pay the jury fee “unless another party
on the same side of the case has paid that fee.” (§ 631, subd.
(f)(5), italics added.)


TriCoast's failure to demonstrate prejudice from proceeding
with a court trial after its request for relief from jury
waiver was denied supports affirmance of the trial court's
order denying relief under section 631, subdivision (g).


( McIntosh, supra, 151 Cal.App.3d at p. 363, 198 Cal.Rptr.


533; Byram, supra, 74 Cal.App.3d at p. 653, 141 Cal.Rptr.
604.)


II. Untimeliness of request
[13] The untimeliness of TriCoast's request also supports the


trial court's denial of relief under section 631, subdivision
(g). TriCoast did not offer to post jury fees or request a jury
until the day of trial, and the trial court denied the request as
untimely.


[14] The timeliness of a request for relief from jury waiver is
a factor the court may consider when exercising its discretion


under *249  section 631, subdivision (g). ( Gann, supra,
231 Cal.App.3d at p. 1704, 283 Cal.Rptr. 128.) Courts have
denied as untimely requests for relief made on or near the day


of trial. (See Still, supra, 21 Cal.App.3d at pp. 387-388,
98 Cal.Rptr. 414 [no abuse of discretion in denying request
for relief from jury waiver made on the morning of trial];
Sidney v. Rotblatt (1956) 142 Cal.App.2d 453, 455-456, 298
P.2d 880 [affirming denial of request for relief made at outset


of trial]; see also Gann, supra, 231 Cal.App.3d at pp.
1704-1705, 283 Cal.Rptr. 128 [no abuse of discretion in
denying request for relief from, jury waiver made five days


before trial].) 6  The trial court did not abuse its discretion by
denying TriCoast's request as untimely.


III. Prejudice to Fonnegra
TriCoast contends the trial court improperly denied its request
for relief under **332  section 631 because Fonnegra had
initially requested a jury trial and would have suffered no
prejudice. As support for this contention, TriCoast cites


Boal, supra, 165 Cal.App.3d 806, 212 Cal.Rptr. 42, in
which the court stated: “[I]t is well settled that, in light
of the public policy favoring trial by jury, a motion to be
relieved of a jury waiver should be granted unless, and except,
where granting such a motion would work serious hardship


to the objecting party.” ( Id. at p. 809, 212 Cal.Rptr. 42.)
That principle, while broadly articulated, has been applied
by courts more narrowly—where the party seeking relief


mistakenly waived a jury. In Boal, for example, the
plaintiff had given notice during pretrial proceedings that he
desired a jury trial. In subsequent proceedings, the plaintiff
was represented by new counsel, who unaware that the client
had previously requested a jury trial, mistakenly marked a


form indicating jury waiver. ( Ibid.; see Tesoro del Valle
Master Homeowners Assn v. Griffin (2011) 200 Cal.App.4th


619, 628, 638, 133 Cal.Rptr.3d 167 ( Tesoro) [mistake
in late posting of jury fees because of conflicting statutes];


Johnson-Stovall v. Superior Court (1993) 17 Cal.App.4th
808, 810, 21 Cal.Rptr.2d 494 [plaintiff requested a jury trial
in its case management statement but did not timely post


jury fees]; Massie, supra, 4 Cal.App.4th at p. 412, 5
Cal.Rptr.2d 654 [untimely posting of jury fees attributable to


party's unfamiliarity with local court rule]; Gann, supra,
231 Cal.App.3d at p. 1704, 283 Cal.Rptr. 128 [“court abuses
its discretion in denying relief where there has been no
prejudice to the other party or to the court from an inadvertent


waiver” (italics added)]; Wharton, supra, 231 Cal.App.3d
at p. 104, 282 Cal.Rptr. 349 [failure to timely deposit jury fees
resulting from confusion concerning the proper amount to be


posted];  *250  Winston, supra, 196 Cal.App.3d at p. 602,
242 Cal.Rptr. 113 [inadvertent waiver shown where failure to
post fees occurred from inconsistency in timing requirement


among statutes]; Byram, supra, 74 Cal.App.3d at p. 654,
141 Cal.Rptr. 604 [inadvertent waiver when attorney relied on
his secretary to deposit jury fee and she failed to do so]; March
v. Pettis (1977) 66 Cal.App.3d 473, 479-480, 136 Cal.Rptr. 3
[relief provisions of § 631 protect against unknowing waivers,
not express waivers].)
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[15] TriCoast does not claim that it mistakenly waived a trial
by jury. Rather, the record indicates that TriCoast's decision
not to pay the jury fee was intentional, not the result of any
misreading of the statute or court rules. TriCoast's argument
that it relied on Fonnegra's jury fee deposit, was duped into
believing that a jury trial would occur, and was prejudiced
when Fonnegra exercised his right to waive a jury, ignores the
statutory requirement that TriCoast, and not Fonnegra, timely
pay the $150 jury fee.


[16] Even in cases where the jury waiver was mistaken or
inadvertent, we disagree with courts that have suggested the
opposing party bears the burden of demonstrating prejudice


from the granting of relief from waiver. (See, e.g., Tesoro,
supra, 200 Cal.App.4th at p. 639, 133 Cal.Rptr.3d 167;


Johnson-Stovall, supra, 17 Cal.App.4th at pp. 811-812,


21 Cal.Rptr.2d 494; Massie, supra, 4 Cal.App.4th at p.
411, 5 Cal.Rptr.2d 654.) Section 631 imposes no such burden.
Rather, the plain language of the statute makes the granting of
such relief within the trial court's discretion. (§ 631, subd. (g).)
Prejudice to the parties is just one of several factors the trial


court may consider in exercising that discretion. ( Gann,
supra, 231 Cal.App.3d at p. 1704, 283 Cal.Rptr. 128.)


IV. Failure to establish abuse of discretion
[17]  [18] TriCoast bears the burden of affirmatively


demonstrating error by the **333  trial court. ( Denham
v. Superior Court (1970) 2 Cal.3d 557, 564, 86 Cal.Rptr. 65,


468 P.2d 193 ( Denham).) When reviewing a trial court's
order for abuse of discretion, an appellate court presumes that
the order is correct. As a general rule, “[a]ll intendments and
presumptions are indulged to support [the order] on matters as
to which the record is silent, and error must be affirmatively


shown.” ( Ibid.)


[19] The record on appeal is sparse. It does not contain the
parties’ status conference statements, or transcripts or minute
orders from any pretrial status conference. We accordingly
presume that the trial court's order denying TriCoast's
request for relief from jury waiver is correct, indulging all
intendments and presumptions in favor of the order, and
drawing all reasonable inferences from the facts to support the


order. ( Denham, supra, 2 Cal.3d at p. 564, 86 Cal.Rptr. 65,
468 P.2d 193.) TriCoast fails to overcome these presumptions


and has not sustained its burden of demonstrating error on the
part of the trial court.


*251  DISPOSITION


The judgment is affirmed. Fonnegra shall recover his costs on
appeal.


I concur:


LUI, P. J.


ASHMANN-GERST, J., Dissenting.
Respectfully, I dissent.


Trial by jury is a “ ‘right so fundamental and sacred to the
citizen whether guaranteed by the Constitution or provided
by statute, [and] should be jealously guarded by the courts.’


” ( Wharton v. Superior Court (1991) 231 Cal.App.3d 100,
103, 282 Cal.Rptr. 349.) Thus, a party seeking relief from
a waiver need not show prejudice in order to obtain that
relief. “But a party opposing a motion for relief from a jury
trial waiver must make a showing of prejudice. Because
[respondent Nathaniel Fonnegra (Fonnegra)] did not make
that showing, the trial court erred in denying [appellant


TriCoast Builders, Inc.’s (TriCoast)] motion.” ( Mackovska
v. Viewcrest Road Properties LLC (2019) 40 Cal.App.5th 1,


4, 252 Cal.Rptr.3d 800 ( Mackovska).)


FACTUAL AND PROCEDURAL BACKGROUND


Trial


Approximately four years after TriCoast initiated this lawsuit
against Fonnegra and others, a scheduled jury trial between


TriCoast and Fonnegra began. 1  In fact, the trial court's
minute order from the first day of trial describes the
“NATURE OF PROCEEDINGS” as a “JURY TRIAL.” And,
at the onset of these proceedings, the trial court called the
matter for a jury trial. Thereafter, the trial court's minute
order indicates that Fonnegra waived jury trial. TriCoast
immediately objected and moved the trial court to proceed by
jury trial and to allow TriCoast to post jury fees that day as
counsel had prepared for a jury trial. After all, to let TriCoast



https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie2c2781c04db11e1a06efc94fb34cdeb&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=af9c4ee50ec44f7e8a10f644de5b7ce1&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026428042&pubNum=0004041&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_4041_639&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_639 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026428042&pubNum=0004041&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_4041_639&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_639 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5654b2cafabb11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=af9c4ee50ec44f7e8a10f644de5b7ce1&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993153866&pubNum=0004041&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_4041_811&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_811 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993153866&pubNum=0004041&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_4041_811&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_811 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9d21b2c2fabb11d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=af9c4ee50ec44f7e8a10f644de5b7ce1&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992053092&pubNum=0004041&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_4041_411&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_411 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992053092&pubNum=0004041&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_4041_411&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_411 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_16f4000091d86 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I33327cdefabd11d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=af9c4ee50ec44f7e8a10f644de5b7ce1&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991123528&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_1704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1704 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991123528&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_1704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1704 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If374b0a0fad111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=af9c4ee50ec44f7e8a10f644de5b7ce1&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131057&pubNum=0000233&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_233_564&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_564 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131057&pubNum=0000233&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_233_564&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_564 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131057&pubNum=0000233&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_233_564&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_564 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If374b0a0fad111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=af9c4ee50ec44f7e8a10f644de5b7ce1&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131057&pubNum=0000233&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If374b0a0fad111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=af9c4ee50ec44f7e8a10f644de5b7ce1&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131057&pubNum=0000233&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If374b0a0fad111d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=af9c4ee50ec44f7e8a10f644de5b7ce1&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131057&pubNum=0000233&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_233_564&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_564 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131057&pubNum=0000233&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_233_564&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_564 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0490701299&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0193976201&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I96c3cbbbfabc11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=af9c4ee50ec44f7e8a10f644de5b7ce1&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991108958&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_103&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_103 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991108958&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_103&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_103 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic8cf3d20daa311e98edaa29474e5f579&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=af9c4ee50ec44f7e8a10f644de5b7ce1&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049214200&pubNum=0007053&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_7053_4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049214200&pubNum=0007053&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_7053_4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049214200&pubNum=0007053&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_7053_4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_4 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic8cf3d20daa311e98edaa29474e5f579&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=af9c4ee50ec44f7e8a10f644de5b7ce1&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049214200&pubNum=0007053&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





TriCoast Builders, Inc. v. Fonnegra, 74 Cal.App.5th 239 (2022)
289 Cal.Rptr.3d 324, 22 Cal. Daily Op. Serv. 1032, 2022 Daily Journal D.A.R. 788


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


know “the morning of trial” that Fonnegra was waiving a jury
was “unfair.”


Noting that TriCoast had never posted jury fees, Fonnegra
moved for the case to proceed to a bench trial pursuant to


Code of Civil Procedure section 631, subdivision (d). 2


**334  The trial court stated: “When the fees haven't been
paid, and you haven't paid them, the party that did pay them
has waived the jury trial, so that's it.” *252  The trial court's
minute order confirms that TriCoast's oral motion to proceed
by jury trial was denied; by not paying jury fees, TriCoast
waived its right to a jury.


Later, when counsel and the trial court were discussing
witnesses, the trial court asked TriCoast's counsel if he wanted
to call his first witness. Counsel replied: “I thought we were
going to have a jury trial today, and he was on his way here.
He was going to be here at around 11:30.” Counsel continued:
“[T]he problem is we were told that there wouldn't be a jury
when we walked in this morning. We were told that a jury
would not be impaneled today.”


Judgment


Following trial, judgment was entered in favor of Fonnegra.


Motion for New Trial


TriCoast promptly moved for a new trial, arguing, inter alia,
that the trial court erred when it denied TriCoast's motion
for a jury trial. In support, TriCoast submitted a declaration
from its counsel, who averred: “[d]uring four years of pretrial
proceedings in this case, [Fonnegra] demanded a jury trial.
[TriCoast] did not demand a jury trial or post jury fees.
Nonetheless, [TriCoast] was required to prepare for a jury trial
as a result of Fonnegra's demand. And, [TriCoast] expended
considerable resources in doing so and tailored its opening
statement, exhibits, witnesses, and presentation for a jury.”
Furthermore, in the two years prior to trial, “the [trial] court
encouraged [Fonnegra] to waive the jury” but he was not
“willing to do so.” And, after the trial court called the matter
for a jury trial, TriCoast “had placed its four sets of exhibit
books, placed the projector for the jury to follow the exhibits,
and reviewed voir dire and opening statement written for the
jury.”


Appeal


TriCoast's motion for a new trial was denied, and this timely
appeal ensued.


DISCUSSION


I. Standard of review and relevant law


“When parties elect a judicial forum in which to resolve
their civil disputes, article I, section 16 of the California


Constitution accords them the right to trial by jury.” (
*253  Grafton Partners v. Superior Court (2005) 36 Cal.4th


944, 951, 32 Cal.Rptr.3d 5, 116 P.3d 479 ( Grafton).)
“The statute implementing this constitutional provision is
section 631. It holds inviolate the right to trial by jury, and
prescribes that a jury may be waived in civil cases only as
provided in subdivision (d) of its provisions. (§ 631, subd.
(a).) Subdivision (d) describes six means by which the right
to jury trial may be forfeited or waived, including ... failure


to pay required fees in advance or during trial.” ( Grafton,
supra, at p. 951, 32 Cal.Rptr.3d 5, 116 P.3d 479.)


“The court may, in its discretion upon just terms, allow
a trial by jury although there may have been a waiver
of a trial by jury.” (§ 631, subd. (g).) The question then
becomes what to consider when assessing a trial court's
exercise of that discretion. “Some cases hold that when a
party seeks review of [an order denying relief from a jury
waiver] on appeal from the judgment without having filed
a petition for writ of mandate challenging the order, the
party must show actual prejudice from the denial of a jury


trial.” ( Mackovska, supra, 40 Cal.App.5th at p. 4, 252
Cal.Rptr.3d 800.) “[M]ore recent cases ... have affirmed that
a party appealing from an order denying **335  a jury trial


need not show prejudice.” ( Id. at p. 17, 252 Cal.Rptr.3d
800.)


While the majority sides with the first line of cases,


I “agree with the latter line of cases.” ( Mackovska,
supra, 40 Cal.App.5th at p. 4, 252 Cal.Rptr.3d 800.)
After all, it is “difficult, if not impossible, ... to show
prejudice from the denial of the constitutional right to a


jury trial.” ( Mackovska, supra, at p. 16, 252 Cal.Rptr.3d


800.) 3  Thus, “[t]he trial court should grant a motion for
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relief of a jury waiver ‘unless, and except, where granting
such a motion would work serious hardship to the objecting


party.’ [Citations.]” ( Id. at p. 10, 252 Cal.Rptr.3d 800; see


also Grafton, supra, 36 Cal.4th at p. 958, 32 Cal.Rptr.3d 5,


116 P.3d 479; Tesoro del Valle Master Homeowners Assn.
v. Griffin (2011) 200 Cal.App.4th 619, 638, 133 Cal.Rptr.3d


167 ( Tesoro); Boal v. Price Waterhouse & Co. (1985)
165 Cal.App.3d 806, 809, 212 Cal.Rptr. 42.)


“Denying relief where the party opposing the motion
for relief has not shown prejudice is an abuse of


discretion.” ( Mackovska, supra, 40 Cal.App.5th at p.


10, 252 Cal.Rptr.3d 800; see also Tesoro, supra, 200


Cal.App.4th at pp. 638–639, 133 Cal.Rptr.3d 167; Gann
v. Williams Brothers Realty, Inc., supra, 231 Cal.App.3d at p.
1704, 283 Cal.Rptr. 128 [“The court abuses its discretion in
denying relief where there has been no prejudice to the other
party or to the court from an inadvertent waiver”].) In fact,
“[w]hen there is doubt about whether to grant relief from a
jury trial *254  waiver, [we] must resolve that doubt in favor


of the party seeking a jury trial. [Citations.]” ( Mackovska,
supra, at p. 10, 252 Cal.Rptr.3d 800.)


II. The trial court abused its discretion in denying TriCoast's
motion for relief from the jury trial waiver.


Certainly TriCoast waived its right to a jury trial by not
posting the requisite jury fee timely. But the analysis does
not stop there. Rather, we must ask whether the trial court
erred in denying TriCoast's motion to be relieved from its
waiver. I conclude that it did. Simply put, Fonnegra has not


demonstrated any prejudice to him had a jury trial been held. 4


Urging us to affirm, Fonnegra argues that “[t]here is a fair
inference that one reason the trial court granted the request
of Fonnegra's counsel [to proceed by way of bench trial] was
to aid the scheduling of witnesses and streamline the trial.
That benefit is enough to justify the court's exercise of its
discretion.” That supposed inference is unsubstantiated. As
the appellate record confirms, the trial court was prepared to
start a jury trial that morning. In fact, the trial court's minute
order identifies the “NATURE OF PROCEEDINGS” as a
“JURY TRIAL.” And, the **336  first step the trial court
took was to call the matter for a jury trial. Thus, the more
likely inference is that up until the moment Fonnegra waived


a jury trial, which occurred after the matter was called, even
the trial court was prepared for a jury trial.


Regardless, even if I were to accept Fonnegra's contention,
it is not enough for TriCoast to have been denied its
right to a jury trial; Fonnegra still has not presented any


evidence or argument of prejudice. ( Mackovska, supra,
40 Cal.App.5th at p. 10, 252 Cal.Rptr.3d 800 [“the crucial
question is whether the party opposing relief will suffer any
prejudice if the court grants relief. [Citations.]”].)


Nor is there any indication of “gamesmanship” by TriCoast.


( Mackovska, supra, 40 Cal.App.5th at p. 15, 252
Cal.Rptr.3d 800 [“The Supreme Court has made clear that ...
improper gamesmanship arises when a party loses a case after
proceeding with a court trial without objecting to the absence
of a jury and then complains the case was erroneously tried to
the court”].) Up until the morning of trial, it appeared that the
matter was going to proceed by jury. Thus, TriCoast expended
considerable resources preparing for that jury trial. *255
Only after the matter was called, did Fonnegra waive a jury
and move to proceed by way of bench trial. And when the
trial court indicated its inclination to grant Fonnegra's motion,
TriCoast objected and offered to pay jury fees that day. Based
on these facts, “[t]here is no suggestion in the record [that
TriCoast] was playing games with his right to a jury trial,


and [Fonnegra] does not argue [that it] was.” ( Mackovska,
supra, at p. 15, 252 Cal.Rptr.3d 800.)


I understand the majority's concern about the waste of judicial


resources in sending this back for a new trial. 5  But the
right to a jury trial is “inviolate” in California, and the
failure to conduct one when a party who has that right
requests one is reversible error per se. (Cal. Const., art. I, §


16; Valley Crest Landscape Development, Inc. v. Mission
Pools of Escondido, Inc. (2015) 238 Cal.App.4th 468, 493,
189 Cal.Rptr.3d 259 [“Denial of the right to a jury trial is
reversible error per se, and no showing of prejudice is required
of a party who lost at trial”].)


I would remand the matter to the trial court with instructions
to allow a new trial by jury.


All Citations


74 Cal.App.5th 239, 289 Cal.Rptr.3d 324, 22 Cal. Daily Op.
Serv. 1032, 2022 Daily Journal D.A.R. 788
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Footnotes


1 All further statutory references are to the Code of Civil Procedure unless otherwise indicated.


2 The other five defendants either prevailed by demurrer and/or summary judgment or settled with TriCoast.
Although the appellate record does not indicate whether Fonnegra timely posted jury fees, Fonnegra's
counsel represented at oral argument that he did.


3 Section 631, subdivision (f)(5) states that “[a] party waives trial by jury ... [¶] ... [¶] [b]y failing to timely pay
the fee described in subdivision (b), unless another party on the same side of the case has paid that fee.”
Section 631, subdivision (b) of the statute states: “At least one party demanding a jury on each side of a
civil case shall pay a nonrefundable fee of one hundred fifty dollars ($150), unless the fee has been paid
by another party on the same side of the case. The fee shall offset the costs to the state of providing juries
in civil cases. If there are more than two parties to the case, for purposes of this section only, all plaintiffs
shall be considered one side of the case, and all other parties shall be considered the other side of the case.
Payment of the fee by a party on one side of the case shall not relieve parties on the other side of the case
from waiver pursuant to subdivision (f).”


4 Other courts have reversed judgments on appeal following the refusal to grant relief from a jury waiver


without requiring a showing of actual prejudice. ( Boal v. Price Waterhouse & Co. (1985) 165 Cal.App.3d


806, 810-811, 212 Cal.Rptr. 42 ( Boal); Bishop v. Anderson (1980) 101 Cal.App.3d 821, 823-825, 161


Cal.Rptr. 884 ( Bishop); see Massie v. AAR Western Skyways, Inc. (1992) 4 Cal.App.4th 405, 412, 5


Cal.Rptr.2d 654 ( Massie).) The courts in these cases do not, however, address the Byram, Gann


and McIntosh line of authority requiring that parties proceed via writ of mandate to challenge the allegedly
wrongful denial of a jury trial. In addition, these cases are distinguishable as they all involved inadvertent
waiver of a jury trial, not an intentional decision to waive a jury, as was the case here.


5 Both parties in Oakes had demanded a jury trial at the pretrial conference, and although the plaintiff waived


the right to a jury on the day of trial, the defendant did not. ( Oakes, supra, 267 Cal.App.2d at p. 265, 73
Cal.Rptr. 127.)


6 Simmons v. Prudential Ins. Co. (1981) 123 Cal.App.3d 833, 177 Cal.Rptr. 37 and Bishop, supra, 101
Cal.App.3d 821, 161 Cal.Rptr. 884, in which the courts held that denial of a request for relief from jury waiver


on the day of trial was an abuse of discretion, are distinguishable. In Bishop, the respondent's attorney


“candidly admitted” that his client's rights would not be prejudiced by a jury trial. ( Bishop, at p. 824, 161


Cal.Rptr. 884.) The court in Simmons based its reversal in part on the trial court's failure to comply with
a statutory mandate in effect at the time that required the court to provide the parties with 10 days’ written


notice of a jury trial waiver and to continue the trial if necessary to allow the notice to be given. ( Simmons,
at p. 838, 177 Cal.Rptr. 37.)


1 As the majority points out, the other defendants either prevailed by demurrer and/or summary judgment or
settled with TriCoast.


2 All further statutory references are to the Code of Civil Procedure unless otherwise indicated.
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3 For this reason, I disagree with the majority's contention that “TriCoast's failure to demonstrate prejudice from
proceeding with a court trial after its request for relief from jury waiver was denied supports affirmance of the
trial court's order.” (Maj. Opn., at p. ––––.) Because we presume that TriCoast received a fair and impartial


court trial ( Gann v. Williams Brothers Realty, Inc. (1991) 231 Cal.App.3d 1698, 1704, 283 Cal.Rptr. 128),
it would be nearly impossible for TriCoast to do so, and the majority does not explain what sort of prejudice
could be shown.


4 Even if TriCoast were required to demonstrate prejudice, the appellate record confirms that it did. As counsel
declared: TriCoast “was required to prepare for a jury trial as a result of Fonnegra's demand. And, [it]
expended considerable resources in doing so and tailored its opening statement, exhibits, witnesses, and
presentation for a jury.” Counsel additionally averred that TriCoast “had placed its four sets of exhibit books,
placed the projector for the jury to follow the exhibits, and reviewed voir dire and [the] opening statement
written for the jury.”


5 A writ of mandate would have been the better remedy to secure the right to a jury trial. ( Monster, LLC v.
Superior Court (2017) 12 Cal.App.5th 1214, 1224, 219 Cal.Rptr.3d 814.) Nonetheless, the denial of a jury


trial is reviewable on appeal from the judgment. ( Ibid.; see also Selby Constructors v. McCarthy (1979)
91 Cal.App.3d 517, 522–523, 154 Cal.Rptr. 164.)


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Declined to Follow by Valley Forge Ins. Co. v. Mt. Hawley Ins. Co.,


Cal.App. 1 Dist., October 4, 2001


60 Cal.App.4th 342
Court of Appeal, Second District, Division 4, California.


TRUCK INSURANCE EXCHANGE, Petitioner,


v.


The SUPERIOR COURT of Los


Angeles County, Respondent;


TRANSCO SYNDICATE # 1


et al., Real Parties in Interest.


No. B114035.
|


Dec. 22, 1997.


Synopsis
Liability insurer for roofing contractor, a corporation which
had been suspended, filed application for writ of mandate
to challenge denial of its motion to intervene in two other
insurers' action against roofing contractor to rescind their
insurance policies. The Court of Appeal, Charles S. Vogel,
J., held that insurer would be permitted intervene because
insurer had direct interest in outcome of the matter, in that
insured could not itself defend recission action, and if default
judgment were entered against insured, insurer would be
barred from pursuing equitable contribution from the other
two insurers.


Writ issued.


West Headnotes (6)


[1] Parties Persons Primarily or Ultimately
Liable


Liability insurer would be permitted to intervene
in action by two other of insured's insurers that
were seeking rescission of their policies where
first insurer had direct interest in outcome of the
matter, in that insured could not itself defend
rescission action because it was a suspended
corporation, and if default judgment were
entered against insured, insurer would be barred


from pursuing equitable contribution from the
other two insurers. West's Ann.Cal.C.C.P. § 387.


37 Cases that cite this headnote


[2] Insurance Subrogation Against Third
Parties;  Right to Proceeds of Action or
Settlement


Insurer is subrogated to rights of its insured when
it has paid loss for which its insured has right to
recover from third party.


14 Cases that cite this headnote


[3] Insurance In General;  Rights or “Shoes”
of Insured


Subrogated insurer stands in shoes of insured and
has no greater rights than insured.


15 Cases that cite this headnote


[4] Insurance Contribution Among Insurers


If several insurers insure the same risk and each
insurer is primarily liable for any loss, and one
pays entire loss, action between them is one
for equitable contribution, and if two or more
insurance companies fully insure same loss and
one company pays total loss, that company may
force contribution from others.


4 Cases that cite this headnote


[5] Insurance Contribution Among Insurers


Right to equitable contribution arises when one
insurer pays loss for which another would also
have obligation to defend and/or indemnify.


4 Cases that cite this headnote


[6] Insurance Contribution Among Insurers


If there are multiple insurers of same insured and
same risk, each insurer has independent standing
to assert right for equitable contribution when it
has undertaken defense and/or indemnification
of their common insured; this right is not the
equivalent of “standing in the shoes” of insured.
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11 Cases that cite this headnote


Attorneys and Law Firms


**256  *344  Cummings & Kemp, APC, Thomas B.
Cummings, Everett L. Skillman, and Christine Baran, Santa
Ana, for Petitioner.


No appearance for Respondent.


Hahn, Bolson & Mendelson, Jeffrey T. Bolson and Karen–
Denise Lee, Los Angeles, for Real Parties in Interest.


Opinion


CHARLES S. VOGEL, Presiding Justice.


Petitioner Truck Insurance Exchange (“Truck”), an insurer
of RCS Equities, Inc. (“RCS”), filed this proceeding to
challenge the denial of its motion to intervene in this action for
rescission filed by real parties in interest, Transco Syndicate
# 1 (“Transco”) and Alpine Insurance Company (“Alpine”),
two other insurers of RCS, on the ground that it has a direct
interest in the outcome of the present matter.


FACTUAL AND PROCEDURAL BACKGROUND


RCS is a roofing contractor, incorporated under the laws of
the State of California. Policies of general comprehensive
liability insurance were issued to RCS by Truck, Transco, and
Alpine for the successive policy periods of August 24, 1987,
to August 24, 1988, October 1, 1991, to October 1, 1992, and
October 1, 1992, to October 1, 1993, respectively. On August
1, 1994, the Franchise Tax Board suspended RCS pursuant
to Revenue and Taxation Code section 23301 for failing to
file tax returns for 1992, 1993, and 1994. RCS has not been
revived and has not made a general appearance in this matter.


*345  During a time frame coinciding with the periods
of coverage provided by the policies issued by Truck,
Transco, and Alpine, a number of actions were filed against
RCS alleging that it installed defective roofing resulting
in damages to third persons. These claims were tendered
to Truck and it accepted the defense of them, asserting a
reservation of rights.


On January 28, 1993, Transco and Alpine filed the present
action, alleging fraudulent misrepresentation and seeking to
rescind their policies of insurance. Initially, only Far West
Roofing Corporation (“FWRC”) was named as a defendant,
even though RCS is the named insured on the policies issued
by the real parties in interest. FWRC was served and failed
to appear resulting in the entry of a default judgment against
both FWRC and RCS on April 19, 1995.


On September 24, 1996, RCS made a special appearance
and moved to amend the judgment to delete any reference to
RCS on the ground it had not been served with the summons
and complaint and had not appeared. On October 29, 1996,
the trial court granted the motion and amended the judgment
deleting any reference to RCS. By leave of court, Transco
and Alpine were allowed to file a second amended complaint
adding RCS as a defendant. RCS was served pursuant to


Corporations Code section 1702 on May 23, 1997.


In January 1997, Truck and another insurer filed an action for
declaratory relief against Transco and Alpine in the Orange
County Superior Court for a determination that Transco and
Alpine are obligated to contribute to the costs of defense
and/or indemnification of RCS in the underlying third party
construction defect cases. Transco and Alpine have answered
alleging, among other things, rescission.


On May 22, 1997, Truck filed a motion for leave to intervene
“on behalf” of RCS. The motion was opposed and on June 20,
1997, it was denied. Truck petitioned this court for a writ of
mandate to order the trial court to vacate its order of denial
and to grant its motion to intervene.


ISSUES


To determine if the trial court abused its discretion under
the applicable standard of review, we must resolve the
following issues: (1) does Truck have a sufficiently direct
interest in Transco's and Alpine's action to judicially rescind
the insurance policies issued **257  to RCS to justify
intervention, and (2) does the suspension of RCS's corporate
powers preclude Truck's intervention in any event.


*346  DISCUSSION
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Under Code of Civil Procedure section 387, subdivision (a),
“Upon timely application, any person who has an interest
in the matter in litigation, or in the success of either of the
parties, or an interest against both, may intervene in the action
or proceeding.” “If proper procedures are followed [citation],
the court has discretion to permit a nonparty to intervene in
litigation pending between others, provided: [¶] The nonparty
has a direct and immediate interest in the litigation; and [¶]
The intervention will not enlarge the issues in the case; and [¶]
The reasons for intervention outweigh any opposition by the
existing parties. [Citations.]” (Weil & Brown, Cal. Practice
Guide: Civil Procedure Before Trial (Rutter, rev.# 1, 1996) §
2:414, p. 2–55, emphasis in original.)


Truck's Direct Interest


[1]  It is undisputed that Truck, Transco, and Alpine all
issued general comprehensive liability policies of insurance
to RCS, albeit for different policy periods. Accordingly, they
all have a potential right to equitable contribution from each
other. Where insurers provide the same level of coverage for
the same risk, they may settle or defend the claim against
their common insured and then seek reimbursement from the
nonparticipating insurers. “Where, as here, [three] insurance
companies insure the same risk and one company pays
the loss ..., it may seek contribution from the other [s].”


(Fire Ins. Exchange v. American States Ins. Co. (1995) 39
Cal.App.4th 653, 660, 46 Cal.Rptr.2d 135.)


Truck has provisionally accepted the defense of RCS in
the defective construction claim disputes. At some point,
it may have the right to assert claims for contribution
from Transco and Alpine for the cost of defending and/
or indemnifying RCS, but that eventuality has not occurred
because the underlying claims have not been resolved.
However, Transco's and Alpine's present action for rescission
of the policies issued to RCS threatens to bar any claim Truck
may have for equitable contribution in the future. The threat
is substantial since RCS is a suspended corporation and is
prohibited from appearing to defend against the rescission
action. In such circumstances, the outcome of the present
action will have a direct and substantial effect on Truck's right
to seek equitable contribution, even though such right may
not have ripened.


In Fireman's Fund Ins. Co. v. Gerlach (1976) 56
Cal.App.3d 299, 128 Cal.Rptr. 396, Affiliated Vendors


sold vending machines to Gerlach who stored them on
premises insured by Fireman's Fund. A fire broke out in
*347  Gerlach's building, destroying and damaging vending


machines for which Gerlach had not paid Affiliated. Gerlach
made a claim against Fireman's for loss, which was denied on
the ground that Gerlach had himself started the fire. Fireman's
filed an action for a judicial declaration that it was not liable
for any part of the loss. Although served with the summons
and complaint, Gerlach failed to appear and his default was
taken.


In a separate action, Affiliated filed an action against
Gerlach for the destroyed and damaged vending machines
and obtained a judgment for $84,998. However, Gerlach
was judgment proof and the only potential source from
which to satisfy the judgment was the Fireman's Fund policy.
Consequently, Affiliated applied to intervene in the action
filed by Fireman's. The obvious purpose for Affiliated to seek
intervention was to put Fireman's to its proof, anticipating that
it could satisfy its judgment from the proceeds of the policy
if such proof failed.


The trial court concluded that Affiliated had only “
‘consequential interest, rather than a direct interest, in the
pending lawsuit’ ” and denied the application for intervention.


(56 Cal.App.3d at p. 302, 128 Cal.Rptr. 396.) The Court
of Appeal reversed explaining, “While ordinarily a debtor
who has a claim for money against another in a pending
action may be expected to make reasonable efforts to enforce
his claim, here Gerlach has defaulted. And while ordinarily
intervention by a party's creditor would frustrate the original
parties' purpose to ‘conduct **258  their lawsuit on their
own terms,’ here Affiliated Vendors seeks only to prevent
Fireman's Fund from obtaining cancellation of the insurance


policy on its own unilateral terms.” (Id. at p. 303, 128
Cal.Rptr. 396.) Here the situation is substantially similar.


All Truck wants to do is prevent the default of its disabled
insured from allowing Transco and Alpine to obtain the
cancellation of their policies on their own terms. Since RCS
has defaulted, Truck's right to ultimately pursue equitable
contribution ought not to vanish simply because of the
disability (suspension of corporate status due to failure to file
state tax returns) preventing a defense by RCS.


Insurers have no control over the solvency or corporate
viability of their insureds. It would be wholly capricious
if some insurers could avoid liability for contribution by
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exploiting the corporate suspension of an insured by way of
an action for rescission, leaving other insurers to bear the
loss, but barred from recovering equitable contribution from
insurers who have obtained default judgments rescinding
their policies. This is not to say Transco and Alpine may not
obtain judicial validation of their purported rescissions, but
there is no reason why they should not be put to their proof
and otherwise demonstrate the merit of their claims.


*348  If Truck is not allowed to intervene, it would ultimately
be confronted with default judgments of rescission in any
action for equitable contribution. Such judgments would bar
Truck from pursuing equitable contribution from Transco


and Alpine. (Barrera v. State Farm Mut. Automobile Ins.
Co. (1969) 71 Cal.2d 659, 665–666, 79 Cal.Rptr. 106, 456
P.2d 674, fn. 4 [“Thus, under the present interpretation of
the Insurance Code, an insurer may rescind the contract
of insurance ab initio for a material misrepresentation....”];


Imperial Casualty & Indemnity Co. v. Sogomonian
(1988) 198 Cal.App.3d 169, 182, 243 Cal.Rptr. 639 [“Thus, a
rescission effectively renders the policy totally unenforceable
from the outset so that there was never any coverage and no
benefits are payable.”].)


Although distinguishable on its facts, Lewis v. County of
Sacramento (1990) 218 Cal.App.3d 214, 266 Cal.Rptr. 678 is
instructive. There, plaintiff, Theron Lewis, a Federal Aviation
Administration safety inspector, and Ronald Jarboe were
injured in a helicopter crash. Lewis filed an action against
Jarboe, the Sacramento County Sheriff's Department, Big
Valley Aviation, Inc., and other third parties in the Sacramento
Superior Court. Jarboe filed a separate federal action against
the United States, Big Valley, Hughes Helicopters, and Avco–
Lycoming. Sacramento County intervened in the federal
action. Jarboe settled with Hughes and the United States,
and the federal case proceeded to trial with the County as
plaintiff and the United States as defendant. The federal court
concluded that the crash was caused by the sole negligence of
Lewis and awarded judgment in favor of the County.


In the state court proceeding the defendants obtained
summary judgment against Lewis on the ground that he was
collaterally estopped by the judgment in the federal action
even though he was not a party. The judgment was affirmed
on the ground that Lewis was in privity with the United
States because he was acting in the course and scope of his
employment at the time of the crash. Moreover, the Court
of Appeal observed that Lewis “knew of the federal action


from its inception and participated in its discovery” and could


have litigated his claim by intervening in that action. (218
Cal.App.3d at p. 219, 266 Cal.Rptr. 678.) No doubt, Truck
is motivated to intervene in the present action to avoid the


collateral estoppel bar that foreclosed the plaintiff in Lewis
v. County of Sacramento, supra. If Truck is not allowed to
intervene, its potential claim for equitable contribution set
forth in the Orange County action will evaporate without
Transco and Alpine ever being put to their proof.


Clemmer v. Hartford Insurance Co. (1978) 22 Cal.3d 865,
151 Cal.Rptr. 285, 587 P.2d 1098 held that the “standing
of [the insurance company] to *349  move to set aside the
default judgment which it might otherwise be required to


satisfy is therefore clear.” (Id. at p. 886, 151 Cal.Rptr.


285, 587 P.2d 1098.) In Nasongkhla v. Gonzalez (1994)
34 Cal.Rptr.2d 379, 29 Cal.App.4th Supp. 1, State **259
Farm Mutual Automobile Insurance Company was allowed
to intervene in an action against its insured where the insured
defaulted. One of the reasons for permitting intervention
was that “it would be plaintiff's burden to prove liability
and damages. If State Farm is required to defend itself
against a judgment in plaintiff's favor, the burden will be
on State Farm to prove that any breach of the cooperation
clause resulted in prejudice to the insurer. [Citation.] This
means an insurer ‘must establish at the very least that if
the cooperation clause had not been breached there was a
substantial likelihood the trier of fact would have found in the
insured's favor.’ [Citation.] Thus, the burden of proof would


be reversed if State Farm is not permitted to intervene.” (34
Cal.Rptr.2d 379, 29 Cal.App.4th Supp. at pp. 4–5.) Although


Clemmer and Nasongkhla involve the insurer's right to
defend third party claims, the analysis is applicable to the
present matter, if not more so. Here, Truck's interest is the
preservation of a potential primary right to seek equitable
contribution from co-insurers of RCS. If an insurer may
intervene to defend against the claims of third parties, there
is no rational reason to preclude intervention by one insurer
to protect its potential claim for equitable contribution from
other insurers of a common insured.


If Truck is not permitted to intervene, it will have no
opportunity to prove that Transco and Alpine are co-
insurers of RCS. Permitting Truck to intervene and putting
Transco and Alpine to their proof will simply bar them
from unilaterally obtaining a judicial determination that their
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policies are rescinded. The intervention certainly will not
foreclose the possibility that they will prevail but will force
them to prove their case. In other words, there is no apparent
injustice in a procedure that simply forecloses Transco's and
Alpine's chances of “shooting fish in a barrel.” However, if
the evidence to support rescission is insufficient, then Truck's
interest in preserving its claim for equitable indemnity would
not be lost as it would be if the matter is concluded due to
RCS's default.


RCS's Suspension


It is undisputed that RCS is suspended for failing to file
tax returns. California law prohibits a suspended corporation
from appearing to defend itself. (Rev. & Tax.Code, § 23301.)
A corporation that fails to pay its corporate franchise tax lacks


the capacity to sue and, if sued, to defend. (Reed v. Norman
(1957) 48 Cal.2d 338, 342, 309 P.2d 809.)


[2]  [3]  If Truck's claim for intervention is predicated on
subrogation to the rights of RCS, it would be prevented from
proceeding since it cannot obtain  *350  a position more
advantageous than its subrogor. An insurer is subrogated to
the rights of its insured when it has paid a loss for which its
insured has a right to recover from a third party. However,
a subrogated insurer stands in the shoes of the insured and


has no greater rights than the insured. (Allstate Ins. Co. v.
Loo (1996) 46 Cal.App.4th 1794, 1799, 54 Cal.Rptr.2d 541.)
Therefore, if Truck is merely proposing to “stand in the shoes”
of RCS for the purpose of opposing Transco's and Alpine's
actions to rescind their insurance policies, Truck is hobbled by
RCS's suspension. In short, it could not do what RCS cannot
do.


[4]  [5]  [6]  However, the right of equitable contribution
is entirely different. Truck, in its capacity as an insurer of
RCS, has applied to intervene to protect its own interest
to seek equitable contribution from RCS's other insurers,
Transco, and Alpine. “Equitable Contribution: Where several
insurers insure the same risk and each insurer is primarily
liable for any loss, and one pays the entire loss, the action
between them is one for equitable contribution: ‘Where two
or more insurance companies fully insure the same loss
and one company pays the total loss, that company may


force contribution from the others.’ [ Pylon v. Olympic
Ins. Co. (1969) 271 CA.2d [Cal.App.2d] 643, 648–649, 77
Cal.Rptr. 72....]” (Croskey, Kaufman et al., Cal. Practice


Guide: Insurance Litigation (Rutter, rev.# 1, 1997) § 9.11,
p. 9–3.) The right to equitable contribution arises when
one insurer pays a loss for which another would also have
an obligation to defend and/or indemnify. In the case of
multiple insurers of the same insured and the same **260
risk, each insurer has an independent standing to assert a
right for equitable contribution when it has undertaken the
defense and/or indemnification of their common insured.
This right is not the equivalent of “standing in the shoes”
of the insured. Consequently, Truck is not barred by RCS's
disability. Truck has independent standing to preserve its right
to claim such contribution as may be available from Transco
and Alpine. Truck's intervention in Transco's and Alpine's
rescission action is not only prudent, but essential to protect
Truck's potential claim for equitable contribution. Moreover,
the scope of the rescission action will not be materially
expanded. The focus of the present action will remain the
allegedly fraudulent applications for coverage submitted by
RCS and Transco's and Alpine's reliance thereon. Truck
has no standing to expand the issues beyond those raised
in Transco's and Alpine's second amended complaint, save
for affirmative defenses germane to the alleged claims for
rescission.


Timeliness


Transco and Alpine contend that Truck's application is not
timely. Even though real parties in interest were on the
eve of obtaining a default judgment, their rights have not
been materially impaired by any delay *351  attributable to
Truck's filing of its application to intervene. Assuming that
Truck has known about the rescission action since August of
1995 as Transco and Alpine assert, it is not clear how that
delay has unjustly impaired their ability to proceed. The fact
that real parties in interest failed to serve RCS and lost the
advantage of the first default judgment suggests that delay
was not fostered entirely by Truck. In any event, timeliness
is hardly a reason to bar intervention when a direct interest is
demonstrated and the real parties in interest have not shown
any prejudice other than being required to prove their case.


DISPOSITION


Let a peremptory writ of mandate issue commanding
respondent court to vacate its order of June 20, 1997, in
Los Angeles Superior Court case number BC073728 denying
petitioner's application to intervene and to make and enter
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a new order granting intervention. Costs are awarded to
petitioner.


HASTINGS and BARON, JJ., concur.


All Citations


60 Cal.App.4th 342, 70 Cal.Rptr.2d 255, 97 Cal. Daily Op.
Serv. 9626, 97 Daily Journal D.A.R. 15,345
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204 Cal.App.3d 819
Court of Appeal, Second District, Division 1, California.


Ted E. VAN de KAMP, et al., Plaintiffs and Appellants,


v.


BANK OF AMERICA NATIONAL TRUST &


SAVINGS ASSOCIATION, Defendant and Appellant.


No. B015445.
|


Sept. 19, 1988.
|


Review Denied Nov. 30, 1988.


Synopsis
Class action was brought against bank, challenging its
practice of using trust and agency account funds for its own
profit. The Superior Court, Los Angeles County, Lester E.
Olson, J., entered judgment for bank, and appeal was taken.
The Court of Appeal, Spencer, P.J., held that: (1) self-deposit
statutes excused bank from its duty of loyalty with regard
to short-term cash balances in trust accounts; (2) bank could
properly use cash proceeds in custodial agency accounts for
its own profit; and (3) plaintiffs were not entitled to jury trial.


Affirmed in part, and reversed in part.


Procedural Posture(s): On Appeal.


West Headnotes (20)


[1] Trusts Representation of cestui que trust
by trustee


Trusts Individual Interest in Transactions


There can be no secret profits allowed to trustee,
inasmuch as it owes beneficiary duty of fullest
disclosure of all material facts; trustee may
not receive any personal advantage without full
disclosure to beneficiary.


2 Cases that cite this headnote


[2] Trusts Individual Interest in Transactions


Trustee's self-dealing in violation of duty of
loyalty cannot be justified by good faith of
trustee or by evidence of custom and usage in
industry.


3 Cases that cite this headnote


[3] Statutes Repeal of general by specific
statute


Special statute will work repeal by implication
only where it is in direct conflict with general
statute, repealing general statute only to extent
that two statutes are irreconcilable.


3 Cases that cite this headnote


[4] Trusts Individual Interest in Transactions


Where is it not breach of trust for trustees
to self-deposit trust funds, trustee is permitted
to profit from use of such self-deposited
funds; it is not breach of trust to self-
deposit trust funds where funds are necessary
for administration of trust or are awaiting
investment or distribution, and trustee is not
required to account to trust's beneficiaries for
profit made on use of self-deposited funds.


West's Ann.Cal.Fin.Code § 1562; West's
Ann.Cal.Civ.Code § 2261(c) (Repealed); West's
Ann.Cal.Prob.Code §§ 16002, 16004, 16225(e);
§ 920.5 (Repealed).


4 Cases that cite this headnote


[5] Trusts Individual Interest in Transactions


Bank's pooling of cash from trust accounts
and self-depositing of such pools for bank's
own benefit pending permanent investment
or distribution did not violate fiduciary duty
to trust beneficiaries where bank instituted
systems for investing all trust funds for
beneficiaries' benefit as soon as it was prudent
and feasible to do so, and sent out statements
on accounts in question to beneficiaries from
which bank's use of account funds was apparent.


West's Ann.Cal.Fin.Code § 1562; West's
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Ann.Cal.Civ.Code § 2261(c) (Repealed); West's
Ann.Cal.Prob.Code §§ 16002, 16004, 16225(e);
§ 920.5 (Repealed).


2 Cases that cite this headnote


[6] Trusts Individual Interest in Transactions


Bank's use of “purchase fail float,” whereby
bank obtained used of trust accounts' purchase
money from settlement date until securities were
delivered, did not violate bank's duty of loyalty
to beneficiaries in that fail float was reasonably
necessary for orderly administration of trusts;
in any event, trust accounts benefitted from
practice in that “sale fail floats,” whereby bank
advanced money to trusts from sale of securities
when money had not arrived by settlement
date, exceeded purchase fail floats by substantial
margin. West's Ann.Cal.Prob.Code § 16225(e).


[7] Trusts Individual Interest in Transactions


Bank's use of “disbursing float,” whereby it
immediately charged its trust accounts when
checks were issued to pay trust obligations,
and used funds to cover such checks in pool
which was available to bank for use in interim
before checks cleared, did not violate bank's duty
of loyalty to trust beneficiaries in that use of
such float was reasonably necessary to orderly
administration of trust accounts.


2 Cases that cite this headnote


[8] Trusts Evidence


Where beneficiary seeks relief for breach of
trust, beneficiary has initial burden of proving
existence of fiduciary duty and trustee's failure to
perform it; burden then shifts to trustee to justify
its actions.


19 Cases that cite this headnote


[9] Antitrust and Trade
Regulation Fiduciaries


Finance, Banking, and Credit Trustees; 
 trust funds and accounts


Implied and Constructive
Contracts Unjust enrichment


Bank, whose use of self-pooling, fail float
and disbursing float in administering its trust
accounts did not constitute breach of its
duty of loyalty to trust beneficiaries, could
not be held liable to beneficiaries for fraud,
unjust enrichment, or unfair competition. West's


Ann.Cal.Civ.Code § 1573, subd. 1; West's
Ann.Cal.Bus. & Prof.Code § 17200.


10 Cases that cite this headnote


[10] Principal and Agent Nature of agent's
obligation


Agent owes principal duty of fullest disclosure
of material facts concerning transaction which
might affect principal's decision thereon.


5 Cases that cite this headnote


[11] Principal and Agent Duty of agent to
account for profits of agency


Any profit made by agent in connection with
transaction connected by it on behalf of principal,
exclusive of agent's agreed compensation, is
owed to principal.


3 Cases that cite this headnote


[12] Finance, Banking, and Credit Rights and
Liabilities as to Proceeds


Finance, Banking, and Credit Payment of
proceeds


Bank making collections for depositor remains
agent of depositor only until it collects cash
proceeds from collection; at that point, agency
relationship terminates as to bank's handling
of cash proceeds, and debtor and creditor
relationship is established, under which bank can
use collected funds for its own profit.


1 Cases that cite this headnote


[13] Finance, Banking, and Credit General
and Special Deposits and Accounts
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Bank breached no fiduciary duty to custodial
agency account principals by using and profiting
from cash proceeds deposited in accounts on sale
of securities, in that Letters of Instructions from
account holders did not provide that cash was to
be held in trust or as special deposit; it would be
presumed that cash deposits were general ones
which bank could use as its own.


13 Cases that cite this headnote


[14] Finance, Banking, and Credit Fiduciary
Depositors and Custodial Accounts


Bank had no duty to disclose to principals
of custodial agency accounts its use of
custodianship cash for its own profit in that
principals were aware that cash might be held
uninvested, and it was regular custom of banks
to use collections placed in such accounts as its
own.


4 Cases that cite this headnote


[15] Appeal and Error Particular Matters as
Brought Up


While better practice is to seek review of denial
of jury trial by writ, ruling may be reviewed on
appeal from judgment.


8 Cases that cite this headnote


[16] Appeal and Error Jurisdiction


Jury Determination of right


Denial of right to trial by jury is act in excess of
court's jurisdiction and is reversible error per se.
West's Ann.Cal.Const. Art. 1, § 16.


15 Cases that cite this headnote


[17] Trusts Nature and Form of Remedy


Beneficiary of trust need not pursue trust
property when trustee has breached trust, but
rather may seek personal judgment against
trustee.


3 Cases that cite this headnote


[18] Jury Enforcement of trust


Action challenging bank's practices relating
to trust and agency accounts, whereby bank
profited from funds held in those accounts,
was equitable action, and thus plaintiffs were
not entitled to jury trial; though plaintiffs
sought damages, amount of bank's liability to
plaintiffs, if any, was not definite and would
have had to be established by accounting. West's
Ann.Cal.Const. Art. 1, § 16.


21 Cases that cite this headnote


[19] Parties Evidence;  pleadings and
supplementary material


Class-action plaintiffs, by amending their
complaint after defendant's demurrers regarding
scope of class were sustained, waived any error
in trial court's ruling limiting class of plaintiffs to
be joined in action.


15 Cases that cite this headnote


[20] Finance, Banking, and Credit Costs and
fees


Costs of unsuccessful class action challenging
bank's practice of using trust and agency account
funds for its own profit should have been born by
representative plaintiffs, rather than entire class
of plaintiffs; named plaintiffs chose to take risks
of litigation, while members of class made no
such choice.


7 Cases that cite this headnote


Attorneys and Law Firms


*831  **532  Simon & Sheridan, Kevin O'Connell, Joan
I. Samuelson, Los Angeles, McDonough, Holland & Allen,
Richard E. Brandt, Sacramento, Milo V. Olson, Los Angeles,
Herbert Manasse, Haberfeld & Perlberger and Stephen E.
Haberfeld, Malibu, for plaintiffs and appellants.


O'Melveny & Myers, Charles G. Bakaly, Jr., Ralph W. Dau,
Karen R. Growdon, Tom A. Jerman, Richard Buckner, Mark
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A. Samuels, and Office of the Gen. Counsel, Los Angeles, for
Bank of America Nat. Trust & Sav. Assn.


SPENCER, Presiding Justice.


INTRODUCTION


Plaintiffs are Ted E. Van de Kamp, Jo Ann Williams, Susan
Holsonbake, Joan Birdt, the Damon Runyon–Walter Winchell
Cancer Fund and the class of similarly situated persons within
Los Angeles County. They appeal from a judgment in favor
of defendant Bank of America National Trust & Savings
Association. Defendant cross-appeals from an order that the
entire class of plaintiffs should bear the costs of the trial.


STATEMENT OF FACTS


In essence, plaintiffs challenge three of defendant's banking
practices as those practices relate to trust and agency
accounts. These practices are self-pooling and self-
depositing, use of fail float, and use of disbursing float.


*832  In self-pooling and self-depositing, defendant pooled
cash balances in the accounts and invested them on a
short-term basis. Defendant retained the profits from these
investments.


Fail float arises in the context of buying and selling securities.
The trust accounts are debited or credited five business days
after the date the security is traded, whether or not defendant
receives the security purchased or funds for the security
sold. If the security fails to be delivered by the fifth day,
defendant has the use of the purchase money until the security
is received. Defendant did not return to the trust accounts any
profits made on the use of fail float.


When a check is issued to pay trust obligations, the trust
account is debited when the check is issued. The funds to
cover the check are pooled and available to defendant for use
until the check clears. Defendant did not return to the accounts
any profits made on the use of this disbursing float.


Defendant did not disclose to the beneficiaries of its trust
accounts or the principals of its agency accounts that it
engaged in the foregoing practices. Further relevant facts are
contained in the discussion portion of this opinion where
appropriate.


PROCEDURAL BACKGROUND


Plaintiffs filed this suit on April 23, 1979, seeking damages
and an injunction, setting forth ten causes of action for
breach of fiduciary duty, fraud, unjust enrichment, unfair
competition, unfair and deceptive practices, and negligence.
The cause of action for unfair and deceptive practices was
dropped in the second amended complaint.


Following demurrers, the trial court ruled the class of
plaintiffs must be limited to those whose trusts were properly
administered by the Superior Court of Los Angeles County.
The case was then certified as a class action.


The case originally was set for a jury trial. Defendant moved
to vacate the setting for jury trial on the ground the action was
equitable. The trial court agreed and vacated the setting for
jury trial.


Defendant moved for summary adjudication of the issues
regarding custodial agency accounts; the motion was granted.
The case then went to trial on the issues relating to other
types of accounts. Judgment **533  in favor of defendant
was entered on May 28, 1985.


Following entry of judgment, defendant filed a cost bill.
Plaintiffs filed a motion to tax costs, also claiming costs
should be allocable against the *833  entire class. The trial
court denied the motion but ruled costs should be borne by
the entire class.


CONTENTIONS


On Appeal


I


Plaintiffs contend the trial court erred in finding the self-
deposit statutes excused defendant from its duty of loyalty and
its duty to abide by the statutory rules against self-dealing by
a trustee.


II
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Plaintiffs also contend the trial court erred in finding no fraud,
unjust enrichment or unfair competition.


III


Plaintiffs assert summary judgment erroneously was granted
as to custodial agency accounts.


IV


Plaintiffs further assert the trial court erred in concluding none
of the challenged practices was unlawful with respect to “no-
power” agency and trust accounts.


V


Plaintiffs aver the trial court committed reversible error per
se by depriving them of their constitutional entitlement to a
jury trial.


VI


Finally, plaintiffs aver the trial court erred in limiting the
class to beneficiaries and principals of accounts subject to the
jurisdiction of the Los Angeles County Superior Court.


*834  On Cross–Appeal


VII


Defendant contends the trial court erred in ruling costs should
be borne by the entire class of plaintiffs on a pro rata basis.


DISCUSSION


On Appeal


I


Plaintiffs contend the trial court erred in finding the self-
deposit statutes excused defendant from its duty of loyalty and


its duty to abide by the statutory rules against self-dealing by
a trustee. We disagree.


A. Duty of Loyalty
A trustee's duty of loyalty is codified in Probate Code section


16002 (added by Stats. 1986, ch. 820, § 40; formerly Civ.
Code, § 2228, repealed by Stats. 1986, ch. 820, § 7; the new
statutes, effective July 1, 1987, apply to trusts created and all
proceedings commenced before their effective dates (Prob.
Code, § 15001)). Section 16002, subdivision (a), provides:
“The trustee has a duty to administer the trust solely in the
interest of the beneficiaries.” In accordance with this duty,
Probate Code section 16004, subdivision (a) (added by Stats.


1986, ch. 820, § 40; formerly Civ. Code, § 2229, repealed
by Stats. 1986, ch. 820, § 7) provides in pertinent part: “The
trustee has a duty not to use or deal with trust property for the
trustee's own profit....”


A trustee is duty bound to administer its trust solely in the
interests of the beneficiary. (Estate of Feraud (1979) 92
Cal.App.3d 717, 723, 154 Cal.Rptr. 889; Rest.2d Trusts, §
170, subd. (1), p. 364.) The trustee may not wield its power
for its own “aggrandizement, preference, or advantage” to the


exclusion or detriment of the beneficiary. ( Jones v. H.F.
Ahmanson & Co. (1969) 1 Cal.3d 93, 109, 81 Cal.Rptr. 592,


460 P.2d 464; Remillard Brick Co. v. Remillard–Dandini
(1952) 109 Cal.App.2d 405, 421, 241 P.2d 66.) Neither may
the trustee place itself in a position where it would be to the
trustee's benefit to violate its duty of loyalty to the beneficiary.
(2 **534  Scott, The Law of Trusts (3d ed. 1967) § 170, p.
1298.)


All benefits derived from the trust belong to the beneficiary.


As stated in Savage v. Mayer (1949) 33 Cal.2d 548,
551, 203 P.2d 9, dealing *835  with the similar fiduciary
relationship of agent and principal: “An agent ... is not
permitted to make any secret profit out of the subject of
his agency. [Citations.] All benefits and advantages acquired
by the agent as an outgrowth of the agency, exclusive of
the agent's agreed compensation, are deemed to have been
acquired for the benefit of the principal, and the principal
is entitled to recover such benefits in an appropriate action.
[Citation.]”


[1]  There can be no secret profits allowed to the trustee,
inasmuch as it owes to the beneficiary the duty of fullest
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disclosure of all material facts. ( Wyatt v. Union Mortgage
Co. (1979) 24 Cal.3d 773, 782, 157 Cal.Rptr. 392, 598 P.2d


45; Ford v. Cournale (1973) 36 Cal.App.3d 172, 180, 111
Cal.Rptr. 334; see Prob. Code, § 16060.) The trustee may
not receive any personal advantage without full disclosure to


the beneficiary. (See Remillard Brick Co. v. Remillard–
Dandini, supra, 109 Cal.App.2d at p. 419, 241 P.2d 66.)


[2]  It does not matter that a trustee may have acted in
good faith; self-dealing in violation of the duty of loyalty
cannot be justified by the good faith of the trustee. (Sims
v. Petaluma Gas Light Co. (1901) 131 Cal. 656, 659, 63 P.
1011; Estate of Pitzer (1984) 155 Cal.App.3d 979, 992, 202
Cal.Rptr. 855.) Neither can the duty of loyalty be overcome by
evidence of custom and usage in the banking industry. Custom


cannot overcome positive provisions of statutes. ( Kohn v.
Sacramento Electric, Gas & Ry. Co. (1914) 168 Cal. 1, 7, 141


P. 626; accord, Crocker Nat. Bk. v. Byrne & McDonnell
(1918) 178 Cal. 329, 334, 173 P. 752; Hayward Tamkin & Co.
v. Carpenteria Inv. Co. (1968) 265 Cal.App.2d 617, 624, 71
Cal.Rptr. 462.)


B. Right to Self–Deposit
The self-deposit statutes at issue here are statutes which
allow a trustee to deposit trust funds with itself. Absent such
statutes, it would be a clear violation of the duty of loyalty
to make such self-deposits, placing the trustee in a position
where it would benefit by violating the duty of loyalty,
obtaining an advantage from the use of self-deposited funds
to the detriment or exclusion of the beneficiary.


Probate Code section 16225, subdivisions (a) and (b) (added


by Stats. 1986, ch. 820, § 40; formerly Civ. Code, § 2261,
subds. (a) and (c), repealed by Stats. 1986, ch. 820, § 7),
provides a trustee may deposit trust funds in an account in
a bank operated by the trustee. Subdivision (e) of section


16225 (formerly Civ. Code, § 2261, subd. (d)) provides:
“Nothing in this section prevents the trustee from holding an
amount of trust property reasonably necessary for the orderly
administration of the trust in the form of cash or  *836  in a


checking account without interest.” Probate Code section
920.5 (repealed by Stats. 1987, ch. 923, § 46, reenacted as
§ 9705 by Stats. 1987, ch. 923, § 93) provides: “When a
trust company [including a commercial bank (Fin. Code, §
107) ] is an executor, administrator, special administrator,


or administrator with the will annexed, and in the exercise
of reasonable judgment deposits money of the estate in any
department of the corporation of which it is a part, it shall
be chargeable with interest thereon at the rate of interest
prevailing among banks of the locality upon such deposits.”
Finally, Financial Code section 1562 provides in pertinent
part: “Any trust company or bank authorized to engage in
the trust business holding trust funds awaiting investment or
distribution may deposit or leave on deposit such funds with
any state or national bank” including the trustee-bank under
certain conditions not relevant here.


The ability of a trustee-bank to self-deposit is contrary to
the general law of trusts, i.e., the duty of loyalty, creating a


conflict of interest. ( Conservatorship of Pelton (1982) 132
Cal.App.3d 496, 502, 183 Cal.Rptr. 188.) It also is contrary to
the trustee's duty not to use trust property for its own benefit
(Prob. Code, § 16002), inasmuch as the bank benefits when
trust monies **535  are deposited in its commercial side
(Levmore, Bank Trust Departments and “Float” Revenue:
Finding the Proper Procedures (1981) 98 Banking L.J. 817,
824).


Plaintiffs cite several cases for the proposition the right to self-


deposit does not overcome a trustee's duty of loyalty. In
Conservatorship of Pelton, supra, 132 Cal.App.3d 496, 183
Cal.Rptr. 188, the bank, as conservator, in accordance with


Civil Code section 2261, subdivision (3) [later renumbered
as subdivision (c) (Stats. 1984, ch. 1372, § 1) ] deposited with
itself estate funds in a passbook account, although the money
could have earned twice as much interest in another type of
account. The court observed, that the bank was authorized to
make such a deposit did not mean the deposit was proper.


( 132 Cal.App.3d at pp. 501–502, 183 Cal.Rptr. 188.) The
court stated: “The built-in incentive for a bank-conservator ...
to retain the estate assets for as long a period as possible at
as low an interest rate as possible must be clearly scrutinized.
We therefore conclude that where a bank-trustee places trust
funds on deposit with itself at a rate of interest which is less
than would have been earned by a deposit of like size over a
similar period of time, the bank bears the burden of proving
that the circumstances reasonably known to it at the time
the investment decision was made justified the lower interest


account.” ( Id., at p. 502, 183 Cal.Rptr. 188.)


Similar are Cheyenne–Arapaho Tribes of Okl. v. United
States (1975) 512 F.2d 1390, 206 Ct.Cl. 340 and
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Van de Kamp v. Bank of America, 204 Cal.App.3d 819 (1988)
251 Cal.Rptr. 530
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Manchester Band of Pomo Indians, Inc. v. United States
(N.D.Cal.1973) 363 F.Supp. 1238. In these cases, the United
States *837  held funds in trust for the Indian tribes. These
funds were invested in the Treasury at four percent interest, as
allowed by law; the law also allowed other investment options
for the money.


In Manchester Band of Pomo Indians, the court held the
United States, as trustee, was obligated to administer the trust
solely in the Band's interest, to account for any money made
by it in the administration of the trust and to use reasonable


care and skill to make the trust property productive. ( 363
F.Supp. at p. 1245.) While the United States was authorized
to invest the Band's money in the Treasury at four percent
interest, it was not wholly free to do so where investment


elsewhere would obtain a higher return. ( Id., at p. 1247.)
Thus, investment of the Band's money in the Treasury at
four percent interest constituted a breach of the United States'
fiduciary duty to the Band. (Ibid.)


In Cheyenne–Arapaho Tribes, the court specified the United
States' fiduciary duty to the Tribes includes the “ ‘obligation to


maximize the trust income by prudent investment.’ ” ( 512
F.2d at p. 1394.) This obligation was not necessarily met by
depositing the Tribes' money in the Treasury at four percent


interest, even though such investment was allowed. (Id.,
at pp. 1395–1397.) The United States bore the burden of
justifying a less than maximum return on the investment.


The foregoing cases indicate there must be a balance struck
between the trustee's duty of loyalty and right to self-deposit
trust funds; the right to self-deposit does not overcome the
duty to maximize returns on investment of trust funds. The
cases do not, however, address the particular practices at issue
here.


Inasmuch as the trustee's duty of loyalty and right to self-
deposit are defined by statute, rules relating to statutory
construction are instructive in discerning the relationship


between the two. Civil Code sections 2228 and 2229
were enacted in 1872 and remained unchanged through July


1, 1987. Civil Code section 2261 also was enacted in 1872;
subdivision (c) was enacted in 1943 (Stats. 1943, ch. 811, §


1). Probate Code section 920.5 was enacted in 1931 (Stats.


1931, ch. 281, § 920.5) and Financial Code section 1562 in


1951 (Stats. 1951, ch. 364, § 1562). The self-deposit statutes
all postdate the statutes defining the duty of loyalty.


Plaintiffs argue the self-deposit statutes cannot be read to


repeal Civil Code sections 2228 and 2229, now Probate
Code sections 16002 and 16004. Generally, it will not be
**536  presumed the Legislature intended to repeal, in whole


or in part, existing statutes by a later enacted statute in the


absence of an express declaration to that effect. (  *838
Fuentes v. Workers' Comp. Appeals Bd. (1976) 16 Cal.3d 1, 7,
128 Cal.Rptr. 673, 547 P.2d 449.) As a matter of policy, “ ‘it
should not “be presumed that the Legislature in the enactment
of statutes intends to overthrow long-established principles of
law unless such intention is made clearly to appear either by
express declaration or by necessary implication.” ’ ” (Ibid.)


Repeals by implication are not favored; they will be
recognized only where there is no rational basis for
harmonizing potentially conflicting statutes. (Ibid.) The
presumption is against repeal by implication where express
terms are not used and the statutes are not irreconcilable.


( People v. Martin (1922) 188 Cal. 281, 285, 205 P. 121;


Sacramento Newspaper Guild v. Sacramento County Bd.
of Suprs. (1968) 263 Cal.App.2d 41, 54, 69 Cal.Rptr. 480.)


[3]  Where the conflict is between a general statute and
a special statute, the special statute will be considered


an exception to the general statute. ( Agricultural Labor
Relations Bd. v. Superior Court (1976) 16 Cal.3d 392, 420,
128 Cal.Rptr. 183, 546 P.2d 687; State Compensation Ins.
Fund v. Workers' Comp. Appeals Bd. (1979) 88 Cal.App.3d
43, 58, 152 Cal.Rptr. 153.) However, the special statute will
work a repeal by implication only where it is in direct conflict
with the general statute, repealing the general statute only to


the extent the two statutes are irreconcilable. ( Governing
Board v. Mann (1977) 18 Cal.3d 819, 828, 135 Cal.Rptr.
526, 558 P.2d 1; State Compensation Ins. Fund, supra, 88
Cal.App.3d at p. 58, 152 Cal.Rptr. 153.)


Civil Code sections 2228 and 2229, or Probate Code
sections 16002 and 16004, may be considered general
statutes, while the self-deposit statutes may be considered
special ones. Clearly, there is a conflict between them. (See


Conservatorship of Pelton, supra, 132 Cal.App.3d at p.
502, 183 Cal.Rptr. 188.) The duty of loyalty requires the
trustee to act solely in the beneficiaries' interest and not to
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use trust property for its own profit. (Prob. Code, §§ 16002,
16004.) The self-deposit statutes allow the bank-trustee to use
money deposited in its commercial side for its own benefit,
as it uses other funds deposited with it. The question, then,
becomes, to what extent are the general statutes repealed by
implication by the special statutes?


Defendant cites two cases in support of its position profit
from self-depositing is permitted, but neither of these cases
define the extent to which a bank may profit thereby without
violating its duty of loyalty. In Estate of Buchman (1955)
138 Cal.App.2d 228, 291 P.2d 547, the bank, as special
administrator of decedent's estate, deposited estate funds in
both commercial and savings accounts within the bank. It was
found the bank had discretion to do so, but it was claimed that


under Probate Code section 920.5 the bank was obligated
to pay interest on the funds deposited in *839  commercial
accounts. The court ruled the bank was not obligated to do


so. Section 920.5 required banks to pay interest “at the
rate of interest prevailing among banks of the locality upon
such deposits”; inasmuch as local banks did not ordinarily
pay interest on commercial checking accounts, the bank
was not required to pay interest on estate funds deposited
in commercial accounts. (At pp. 238–239, 291 P.2d 547.)
This case shows a bank may have the use of estate funds
without paying interest thereon when they are deposited in a
commercial account.


Estate of Smith (1931) 112 Cal.App. 680, 297 P. 927 dealt with
sections 25 and 32 of the bank act; these sections provided one
department of a bank could not receive deposits from another
department, and trust funds could not be commingled with
other funds, except that trust funds could be deposited with
the commercial or savings department of the bank. The court
concluded the bank, as executor, was permitted to deposit
estate funds in its own savings bank department. (At p. 686,
297 P. 927.) The bank was then authorized to mingle estate
funds on deposit with other funds for its use in order to pay
interest on the deposit. **537  (Id., at pp. 686–687, 297 P.
927.) Again, the bank was allowed the use of self-deposited
funds to the same extent it was allowed the use of other funds
deposited with it.


Probate Code section 16225, subdivision (e), allows self-
depositing, without payment of interest, of funds necessary
for the administration of the trust. Financial Code section
1562 allows self-deposit of funds awaiting investment or
distribution. Neither statute requires the payment of interest


on such deposits or limits the trustee's right to profit from the
use of self-deposited funds.


Defendant also cites 3 Scott, The Law of Trusts (3d ed. 1967)
§ 203, pp. 1661–1662: “Where a trust company is permitted
to deposit funds awaiting investment in its own commercial
department, the funds so deposited cease to be trust funds and
become the individual property of the trust company, and it
is not accountable for any profit it makes in its commercial
department through the use of the funds. But where such a
deposit is a breach of trust, the trustee is accountable for the


profit so made.” (Fns. omitted.) Similar is Stahl v. First
Pennsylvania Banking and Trust Co. (1963) 411 Pa. 121, 191
A.2d 386. That case holds a bank which self-deposits trust
funds is not liable for profits made on the deposit, even where


they are liable for interest thereon. ( 191 A.2d at p. 388.) 76
American Jurisprudence Second, Trusts, observes generally,
when a bank self-deposits trust funds it need not maintain
their separate identity and it is not liable for interest thereon
merely from the use of such funds. (§ 373, p. 586.)


[4]  The foregoing authorities point to one conclusion. Where
it is not a breach of trust for the trustee to self-deposit trust
funds, the trustee is *840  permitted to profit from the use
of such self-deposited funds. It is not a breach of trust to
self-deposit trust funds where the funds are necessary for
the administration of the trust or are awaiting investment or
distribution. The trustee is not required to account to the trust's
beneficiaries for the profit made on the use of self-deposited
funds.


C. Analysis


1. Self–Pooling and Self–Depositing
[5]  The trial court found it uncontroverted defendant used


trust property in the three challenged practices—self-pooling
and self-depositing, use of fail float and use of disbursing
float. It found such use was permitted by federal and state self-
deposit statutes, citing 12 United States Code section 92a(d);


12 Code of Federal Regulations section 9.10(b); Civil


Code section 2261, subdivision (c); Probate Code section
920.5; Financial Code section 1562; Estate of Buchman,
supra, 138 Cal.App.2d 228, 291 P.2d 547; and Estate of Smith,
supra, 112 Cal.App. 680, 297 P. 927. The authorization to
self-deposit was based on the recognition banks pool and
invest in their own behalf small trust cash balances, the court
found, citing Estate of Smith, and the bank had a duty to invest
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trust cash in high-yielding investments when available, citing


Conservatorship of Pelton, supra, 132 Cal.App.3d 496,
183 Cal.Rptr. 188.


The trial court further found the self-deposit statutes barred
the imposition of the burden of proof on defendant to justify
its conduct. In any event, defendant had explained and
justified its conduct. The initial burden of proof was on
plaintiffs to show the challenged practices were wrongful, and
plaintiffs did not meet this burden. Plaintiffs were required
to show the availability of any investments that would have
yielded a higher rate of return to the trust accounts, which they
failed to do. “That [defendant] pools and invests deposited
[trust] funds for its own benefit is, without more, insufficient
to shift the burden since that is the nature of banking.” In
dealing specifically with the issue of self-pooling, the trial
court observed a bank-trustee's use of self-deposited trust
funds is expressly permitted. Moreover, the trustee may keep
sufficient cash on hand to make disbursements on behalf of
the trust and to keep cash awaiting permanent investment.
(Lynch v. John M. Redfield Foundation (1970) 9 Cal.App.3d
293, 298, 88 Cal.Rptr. 86; see Fin. Code, § 1562.) The
court found no evidence defendant “permitted cash awaiting
disbursement, distribution, **538  or permanent investment
to remain uninvested in any fiduciary account in a greater
amount or for a longer period of time than reasonable
under all the circumstances. Indeed, [defendant's] policies and
practices were at all times designed to ensure that uninvested
cash was minimized.”


*841  The trial court then discussed procedures relating
to the short-term investment of cash awaiting permanent
investment or distribution and not needed for immediate
disbursements, i.e., the cash pooled from the trust accounts
and self-deposited for the bank's own benefit. Such cash was
invested in passbook savings accounts; there was no evidence
of significant alternative short-term investment opportunities
for small amounts of cash. Money market mutual funds,
which allow short-term investment of small amounts of cash,
were not in significant use until 1978 or 1979 and were not
free from doubt as investments for trusts until mid–1983.


In March 1975, defendant began operating a fund called STIF
(short-term investment fund) for its employee benefit trust
accounts. In January 1976, defendant “implemented a fully
automated short-term investment fund for its personal and
court trust accounts called CAUF [ (cash utilization fund) ].
On a daily basis all principal cash in excess of $100 was
‘swept’ electronically from participating trust accounts into


CAUF. Cash from the trust accounts was thus pooled and
invested in large denomination money-market instruments
purchased and administered by [defendant] for CAUF.”


The trial court found defendant acted prudently in not
developing CAUF earlier, in that the costs that would have
been imposed on the trusts thereby would have exceeded
the expected benefits. Further, defendant did not delay
implementation of either STIF or CAUF to avoid the loss of
trust cash deposits. Moreover, it was prudent for defendant
to implement STIF first, in view of the simpler accounting
required, smaller number of accounts involved and typically
larger size of the accounts. The trial court also found it was
reasonable to limit CAUF to amounts of money exceeding
$100; lower sweep limits could not be easily accommodated
by defendant's computer system and amounts left in the trust
accounts under $100 “were de minimis insofar as affected
beneficiaries were concerned.”


Plaintiffs contended defendant could have developed and
implemented an automated sweep of all trust cash earlier
than it did. The trial court found defendant did not have the
computer capacity to generate a sweep such as STIF or CAUF
before 1975, and it timely acquired the hardware to implement
the programs. In any event, defendant's PTA (personal trust
accounting) system had to be modified before either STIF or
CAUF could be implemented, and this modification could not
be achieved until early 1975.


The trial court concluded, whether STIF or CAUF could be
implemented sooner was not the point. Defendant “properly
deposited trust cash with itself and was not under any
obligation to return to the beneficiaries any benefit it derived
from use of such funds.”


*842  Initially, defendant limited participation in CAUF to
accounts in which principal and income were accounted for
separately; only principal was swept into CAUF. CAUF was
modified to “sweep all cash to the penny on a daily basis”
in mid–1982. This modification was delayed by a failed
attempt to upgrade some of defendant's trust systems; during
the attempt, modification of other systems was put on hold.
The trial court found it would have been neither prudent nor
feasible to have included income cash in CAUF in 1976.
This action would have delayed the start of CAUF by many
months.
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The trial court finally concluded defendant did not wrongfully
self-deposit trust funds. Further, it properly invested short-
term cash in its own savings accounts and later in CAUF.


Regarding defendant's disclosure of its practices, the trial
court found defendant did not disclose its self-pooling and use
of self-deposited trust funds. However, defendant “was under
no obligation to disclose its practices, which, as discussed
**539  above, were proper and not in violation of any duty


owed to the beneficiaries.”


There are three ways in which, plaintiffs assert, defendant
breached its fiduciary duties by self-depositing trust funds and
failing to account to plaintiffs for the profits made thereon.
First, plaintiffs complain of defendant's failure to institute an
earnings credit system for the benefit of its trust accounts. The
trial court found such a system would not have been feasible
or cost effective.


In reviewing plaintiffs' assertion and the finding of the trial
court, this court is governed by the substantial evidence
rule; its power “begins and ends with the determination as
to whether there is any substantial evidence, contradicted
or uncontradicted, which will support the finding of


fact.” ( Green Trees Enterprises, Inc. v. Palm Springs
Alpine Estates, Inc. (1967) 66 Cal.2d 782, 784, 59 Cal.Rptr.
141, 427 P.2d 805, emphasis deleted.) All evidence tending
to establish the correctness of the finding and all inferences
reasonably leading to the same conclusion will be accepted as


true. ( Board of Education v. Jack M. (1977) 19 Cal.3d 691,
697, 139 Cal.Rptr. 700, 566 P.2d 602.) Factual matters will be
viewed most favorably to and conflicts in the evidence will


be decided in favor of the prevailing party. ( Nestle v. City
of Santa Monica (1972) 6 Cal.3d 920, 925–926, 101 Cal.Rptr.
568, 496 P.2d 480.)


Furthermore, this court will presume the record contains


sufficient evidence to support the finding of fact. ( In re
Marriage of Fink (1979) 25 Cal.3d 877, 887, 160 Cal.Rptr.
516, 603 P.2d 881; *843  People v. Dougherty 1982) 138
Cal.App.3d 278, 282, 188 Cal.Rptr. 123.) The appellant “
‘who contends that some particular finding is not supported
is required to set forth in his brief a summary of the material


evidence upon that issue.’ ” ( In re Marriage of Fink, supra,
25 Cal.3d at p. 887, 160 Cal.Rptr. 516, 603 P.2d 881.) The
appellant may not simply recite evidence in his favor, but must
set forth all material evidence. (People v. Dougherty, supra,


138 Cal.App.3d at p. 282, 188 Cal.Rptr. 123.) Failure to do
so waives the error. (Ibid.)


Plaintiffs, in contending the trial court erred in finding
an earnings credit system would have been infeasible and
not cost effective, set forth only evidence supporting their
contention, not any of the evidence to the contrary. On
this basis, we may presume the record contains sufficient
evidence to support the finding and hold plaintiffs waived
their contention. Nevertheless, we will discuss the merits of
plaintiffs' contention.


Plaintiffs also, in their argument, cite as evidence statements
of the attorneys trying the case. It is elementary statements of
the attorneys are not evidence. (7 Witkin, Cal. Procedure (3d
ed. 1985) Trial, § 283, p. 286; BAJI No. 1.02.)


Turning now to the merits of plaintiffs' contention, the
earnings credit is a credit to an account calculated monthly
based on the average daily balance of the account.
Witness Gordon William Collier managed Information
Services within defendant's Treasury Management Services
department. He produced Corporate Account Analysis
statements for corporate customers having demand deposits
with defendant; these statements are the basis for billing
the corporate customers for services rendered. Mr. Collier
testified earnings credits were applied to these accounts based
on the account balances; they were calculated on a monthly
basis.


The head of Treasury Management Services, James W.
Putnam, testified the rate at which the earnings credit was
applied was based on the Treasury Bill rate. The earnings
credit could be used to offset fees for defendant's services to
the corporate customers' accounts.


An earnings credit system was set up for one large trust
account. Lucinda M. Smith worked on the Pacific Telephone
Pension Plan account. She testified the account received an
earnings credit on positive balances in its checking account.
The credit reduced the charges to the account for services
rendered to it.


The use of the earnings credit is limited to an offset of fees,
in that it may not be paid as interest on demand deposits.


12 United States Code section 371a provides in **540
pertinent part: “No member bank shall, directly or indirectly,
*844  by any device whatsoever, pay any interest on any


deposit which is payable on demand....” 12 Code of Federal
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Regulations section 217.2 (Regulation Q) provides: “Except
as provided by section 19 of the Federal Reserve Act, no
member bank of the Federal Reserve System shall, directly
or indirectly, by any device whatsoever, pay any interest on
any demand deposit.... Within this part, any payment to or
for the account of any depositor as compensation for the use
of funds constituting a deposit shall be considered interest.”
Defendant cites two cases—apparently the only ones on the
issue—which suggest uninvested trust funds deposited in a
bank are demand deposits: In re Kaufmann's Estate (1939)
137 Pa.Super. 88, 8 A.2d 472, 474–475 and In re Sonderling's
Will (1935) 155 Misc. 403, 279 N.Y.S. 703, 708.


A proposal to institute an earnings credit system on trust
accounts was made in 1973. In a letter dated August 8,
1973, Vice President R.C. Hagen proposed to the Senior Vice
President and Trust Officer to “[p]rovide within the Personal
Trust Accounting system a program to calculate interest
earned on the daily principal balance of uninvested funds
of those trust accounts which would qualify for passbook
savings accounts under Regulation Q.” Mr. Hagen estimated
it would cost $3600 to develop a program to do this and would
cost approximately $1,200,000 per year in interest paid. There
would be a savings of manpower which might total $40,000
per year. Mr. Hagen testified he received no response to his
letter but heard comments such a plan would be illegal under
Regulation Q, in that the funds were considered demand
deposits.


Also contained in the record is a letter to Mr. Hagen from a
systems analyst dated June 8, 1973. The letter sets forth the
implementation cost for the proposal of $3600. It also sets
forth changes in existing systems that would have to be made
before implementing the proposal, and it lists problems which
would need to be resolved.


Dr. Mathew Joseph Klempa was plaintiffs' computer expert
who testified regarding modifications of defendant's Personal
Trust Accounting System. He testified an earnings credit
could have been applied to principal and income cash
balances in the trust accounts, and the technology to do this
was in existence in 1969. He estimated it would have taken
between 200 and 500 man-hours of analyst time to implement
such a program. Dr. Klempa acknowledged his opinion
only addressed the technical feasibility of implementing
the program within the constraints of the Personal Trust
Accounting (PTA) system, not the wisdom of implementing
the program.


Daniel George Cerri is defendant's Vice President of trust
systems. He opined Dr. Klempa's proposed modification of
the PTA system to provide earnings credits on principal and
income cash balances would not work.


*845  Dr. Gerald J. Burnett is an expert in the field of
computer systems and systems such as are used in banking;
he has done work for defendant. He believed the important
question was not whether the technology existed in 1969 to
apply earnings credits to trust account balances but whether it
was a proper allocation of limited resources—programming
time and effort—to make that application. He was of the
opinion the sweep applied in 1976, CAUF, was a better
program than earnings credits, in that it provides earnings
on the trust account balances, not just payment of the fees
charged.


Contrary to the showing made by plaintiffs, there is evidence
which supports the inferences an earnings credit system for
personal trust accounts was not feasible or cost effective; this


evidence must be accepted as true. ( Board of Education
v. Jack M., supra, 19 Cal.3d at p. 697, 139 Cal.Rptr. 700,
566 P.2d 602.) Any conflicts in the evidence, i.e., plaintiffs'
evidence such a system was technologically feasible, must


be resolved in favor of defendant. ( Nestle v. City of Santa
Monica, supra, 6 Cal.3d at pp. 925–926, 101 Cal.Rptr. 568,
496 P.2d 480.) Hence, there is substantial **541  evidence
to support the finding of the trial court regarding the earnings
credit system.


Plaintiffs' second complaint is that defendant could have
instituted CAUF earlier than it did and could have included
income cash in CAUF earlier than it did. In short, defendant
should have invested all trust funds for plaintiffs' benefit as
soon as it was feasible to do so.


It is well-established a trustee has the duty to invest funds
(7 Witkin, Summary of Cal.Law (8th ed. 1974) § 62, p.
5423; accord, Prob. Code, § 16007), excluding those funds
necessary for the orderly administration of the trust (Prob.
Code, § 16225, subd. (e)). The same rule applies to executors


or administrators. ( Prob. Code, § 920.3.) However, the
trustee need not invest sums too small to be prudently
invested. (76 Am.Jur.2d, Trusts, § 378, p. 591.) As stated


in Estate of McCabe (1950) 98 Cal.App.2d 503, 505,
220 P.2d 614, “A trustee must invest money, as fast as
collected in sufficient amount, so as to afford reasonable
interest thereon.” (Emphasis added.)
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Plaintiffs first point to evidence that by the end of 1974 there
were approximately 70 STIFs with total assets of $2.7 billion
and there were 20 money market funds with assets of $2.465
billion. Plaintiffs do not show how these facts establish a
breach of duty on the part of defendant. There is no evidence
as to how those STIFS operated, and on what type of accounts.
Additionally, there is no evidence cited showing investment in
the existing money market funds would have been considered
prudent on the part of defendant as trustee.


*846  Moreover, there is evidence the first automated sweep
in the country was not put into effect until mid–1975. This
sweep was used only on principal cash. The system took 10
to 15 people approximately six months to develop; adding the
time it took to test the system, it took approximately 10 man-
years to develop the system.


Plaintiffs assert it is uncontroverted the technology used in
STIF and CAUF was in existence in 1969; Dr. Klempa so
testified. He saw no reason, “from a hardware and software
point of view,” why the systems could not have been
implemented in 1969.


Dr. Burnett viewed the key question as not whether the
technology existed to implement STIF or CAUF, but whether
defendant's business judgment would allow development of
the systems, i.e., whether it should be given priority in
the “allocation of a scarce resource, namely, programmers.”
There were at the time other programs which had priority.


Other witnesses testified defendant's computers were
operating at capacity until approximately May 1974, when
new computer equipment was received; no new jobs—such
as CAUF—could have been added. Overnight processing
of PTA data could not have begun until February 1975.
CAUF was then instituted in January 1976. It reasonably may
be inferred the new computer equipment and the overnight
processing capability were necessary to the implementation
of CAUF.


There are two letters which plaintiffs claim show defendant
delayed implementation of CAUF to keep revenues earned
on trust funds for as long as possible. One, dated June
19, 1975, from Frank J. Caulfield, Vice President of Trust
Administration, to the Executive Vice President of Trust
Administration, was a “status report on the development
of a cash fund for personal trusts.” The letter concludes:
“the new fund is projected for implementation by mid


December. However, if the experience with STIF can be
taken as a precedent, its start will be postponed at least
until January 1976 in order to reduce the impact on bank
deposits at year's end.” The second, an October 21, 1975
letter from Mr. Caulfield to the Senior Vice President of
Trust Administration, suggests that the cash investment fund
be titled “Cash Investment Trust (CAIT), pronounced Kate,
rhymes with LATE.” The trial court found these letters were
the “product of a sardonic sense of humor” and did not
establish defendant delayed the implementation of CAUF.
Plaintiffs point to no evidence to the contrary.


We conclude plaintiffs wholly fail to establish the lack
of substantial evidence to **542  support the trial court's
findings regarding the implementation of CAUF on principal
cash. It may be presumed the record contains *847  sufficient


evidence to support the finding. ( In re Marriage of Fink,
supra, 25 Cal.3d at p. 887, 160 Cal.Rptr. 516, 603 P.2d 881.)
That finding—defendant acted prudently in not development
CAUF earlier, in that the cost of such investment would have
exceeded the expected benefits—comports with the rule a
trustee need not invest such funds as are too small to be
prudently invested (76 Am.Jur.2d, supra, § 378, p. 591; see


Estate of McCabe, supra, 98 Cal.App.2d at p. 505, 220
P.2d 614).


As to the use of CAUF on income cash, Dr. Klempa testified
the technology existed to make such a use in 1969. Dr. Burnett
testified, once again, the key question was whether scarce
resources should have been allocated to the development of
such a program. He opined an income sweep very likely
would have delayed implementation of CAUF on principle
in 1976. Defendant did not want to further delay the use
of CAUF; moreover, there were other programs which had
priority over the development of CAUF for income.


George J. Benston, defendant's expert in banking, financial
markets and institutions, accounting and economics testified
it would have been a bad decision to have developed an
income cash sweep before mid–1982. The transaction cost of
investing the income would have exceeded the gain made on
the investment.


There was evidence of the attempts of various employees of
defendant to have CAUF extended to income cash. Howard
E. Ritt, a Senior Vice President, in a January 15, 1980 letter,
points out defendant's policy “to minimize the amount of
principal and income cash held uninvested in personal and
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court trust accounts to the fullest extent compatible with
[its] existing accounting technology,” recognizing, “however,
that the limitations of manual origination of entries require
the establishment of de minimis levels of activity.” He
notes CAUF “manages very effectively and automatically
the principal cash balances” in certain trusts, but “[n]o
program exists for the investment of income cash,” and “these
investments must be initiated manually.” (Emphasis original.)
He further notes it has been “urged repeatedly that a CAUF
program be established for eligible income cash. This should
be given a very high priority for completion as an emergency
item because of the inherent potential liability.”


It was defendant's policy to distribute income cash to the
beneficiaries as rapidly as possible. This minimized the time it
was held uninvested. In some cases, income cash was invested
manually on behalf of the trusts.


Janet Elliott worked in several of defendant's trust
departments. In 1979 she became involved with an effort to
develop an enhancement of CAUF to automatically sweep
income cash into the fund. She submitted a service *848
request on January 18, 1980 proposing that CAUF or a similar
program which would automatically invest income cash be
implemented. The benefit of such a program, she wrote, was:
“To provide cash management of income cash. The Trust
Department is already involved in legal action for lacking
this ability.” Ms. Elliott discovered a similar request had
earlier been submitted, also referring to the lawsuit to impress
upon the systems people the request required priority and
attention. She testified the project gained higher priority as
time progressed. A number of proposals were put forth, and a
number of people became involved in the project. CAUF for
income cash ultimately went into effect in mid–1982.


Plaintiffs imply defendant dragged its feet in the
implementation of CAUF for income, despite the pendency
of this action. A letter dated January 1, 1981, from
Finance, Accounting and Administration regarding priorities
of projects and ongoing activities gives 18 projects or ongoing
activities higher priority than the development of CAUF for
income cash. However, other evidence shows defendant had
a number of people working on development of the system,
considering various proposals as to how to implement it, and
the project gained priority as time progressed.


**543  Moreover, there was evidence implementation of
CAUF for income cash would not have been a prudent
investment until mid–1982, when it was implemented. The


cost of investing the income cash would have exceeded the
gain to be made therefrom. As previously stated, a trustee
need not invest trust funds too small to be prudently invested.


(76 Am.Jur.2d, op. cit. supra, § 378, p. 591; see Estate of
McCabe, supra, 98 Cal.App.2d at p. 505, 220 P.2d 614.)


Thus, there is substantial evidence to support the trial court's
finding. Defendant included a sweep of income cash in CAUF
when it was prudent and feasible to do so.


The third way in which, plaintiffs contend, defendant
breached its fiduciary duties is by failing to disclose to
plaintiffs its challenged practices. Plaintiffs assert defendant
should have notified them of the conflict of interest arising
from the practice of self-depositing, of the additional
compensation defendant was receiving as a result of the
practice, and of alternative practices which would return to
plaintiffs the value of the use of the trust funds, rather than
to defendant.


The trial court found defendant breached no duty of disclosure
to plaintiffs. Its practices were proper and violated no
duty owed to plaintiffs. Moreover, defendant did send out
statements on the accounts in question showing activity in the
accounts, from which defendant's use of account funds was
apparent.


*849  First, plaintiffs complain of defendant's failure to
disclose the conflict of interest arising from the practice of


self-depositing. They analogize to the case of S.E.C. v.
Capital Gains Bureau (1963) 375 U.S. 180, 84 S.Ct. 275, 11
L.Ed.2d 237. That case deals with investment advisors, who


are recognized as fiduciaries of their clients. ( At p. 194, 84
S.Ct. at p. 284.) The court held investment advisors may be
required to make full disclosure to their clients of the practice
of personally trading in the securities recommended to their


clients in order to make a profit therefrom. (Id., at pp. 196–
197, 84 S.Ct. at pp. 285–86.) An investor must be permitted
to evaluate the advisor's conflicting motivations, to decide
whether the advisor “is serving ‘two masters' or only one,
‘especially ... if one of the masters happens to be economic


self-interest.’ ” (Id., at p. 196, 84 S.Ct. at p. 285.)


Here, however, the self-deposit statutes revealed how
defendant could use plaintiffs' trust funds. The account
statements showing account activity plus common knowledge
about banks' use of funds deposited in certain types of
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accounts made defendant's use of trust funds clear. For
example, the statements would reveal if trust funds were
being held in passbook savings accounts with defendant; it
is common knowledge banks use such funds in addition to
paying interest thereon.


Second, plaintiffs claim defendant should have disclosed to
plaintiffs the total compensation it was taking for its services
as trustee, including that earned through self-depositing. They
analogize to In the Matter of E.F. Hutton & Company, Inc.
(S.E.C.1984) [1984–1985 Transfer Binder] Fed.Sec.L.Rep.
¶ 83,718, p. 87,196. Hutton Investment Series, Inc. (HIS)
was an investment company with E.F. Hutton & Company,
Inc. (Hutton) as its investment advisor and distributor of its
shares. Hutton received payment for the purchase of shares
of HIS at the time of entry of orders for the purchases, but
the payment was not forwarded to HIS until five business
days after the entry of the orders. Thus, Hutton received
a “material financial benefit” from the use of the purchase
money prior to its being forwarded to HIS. (Id., at p. 87,197.)
The Securities and Exchange Commission censured Hutton,
in part, for engaging in “transactions, practices and courses
of business which operated as a fraud or deceit upon HIS
and its shareholders. As a part of this conduct, Hutton failed
to disclose to HIS and its independent directors that it was
receiving additional compensation as a result of its possession
and use of funds paid to it for the purchase of HIS shares
and that, at the time the independent directors recommended
shareholder approval of the advisory agreement, they had
not been informed **544  by Hutton of the additional
compensation it was receiving.” (Ibid.)


The situation is different here, however. As previously
mentioned, account activity was revealed and defendant's use
of account funds in certain circumstances was understood.


*850  Plaintiffs finally claim defendant should have
disclosed to them various alternatives for the use of their
trust funds such as earnings credits or STIPs (short-term
investment pools) which would have returned to plaintiffs the
value of the use of the trust funds. In support of this claim,
plaintiffs rely on a series of “give-up” cases, dealing with


commissions for sales of securities: Moses v. Burgin (1st
Cir.1971) 445 F.2d 369, certiorari denied (1971) 404 U.S.


994, 92 S.Ct. 532, 30 L.Ed.2d 547; Fogel v. Chestnutt (2d
Cir.1975) 533 F.2d 731, certiorari denied (1976) 429 U.S. 824,


97 S.Ct. 77, 50 L.Ed.2d 86; Arthur Lipper Corp. v. S.E.C.
(2d Cir.1976) 547 F.2d 171, certiorari denied (1978) 434 U.S.


1009, 98 S.Ct. 719, 54 L.Ed.2d 752; Tannenbaum v. Zeller
(2d Cir.1977) 552 F.2d 402, certiorari denied (1977) 434 U.S.


934, 98 S.Ct. 421, 54 L.Ed.2d 293; and Fogel v. Chestnutt
(2d Cir.1981) 668 F.2d 100, certiorari denied (1982) 459 U.S.
828, 103 S.Ct. 65, 74 L.Ed.2d 66.


Stock exchanges set commission rates with no discount based
on quantity of stocks purchased. Brokers competing for the
business of mutual funds were willing to “give-up” a portion
of their commissions because of the size of many of the
mutual fund transactions. These “give-ups” did not result
in a refund to the mutual funds, in that “anti-rebate” rules
prevented rebates or discounts to the customer which would
bring the net commission paid to brokers below a minimum
level. The “give-ups” were instead paid to brokers who sold
shares of the mutual funds to the public.


In Moses v. Burgin, supra, plaintiff, a mutual fund
shareholder, contended the “give-up” practices lost brokerage
commissions which could have been recaptured for the
benefit of the fund; the practices instead benefited the
management and owners of the fund, who used fund assets
to their advantage; and the fund's board never considered
recapturing the “give-ups” because management improperly
withheld relevant information. The court held management
owed a duty of full disclosure “in every area where there
was even a possible conflict of interest between their interests


and the interests of the fund.” ( 445 F.2d at p. 376.) This


duty was breached. ( Id., at p. 378.) A later case holds the
duty of disclosure includes the duty to make full disclosure


of the opportunities available to the mutual fund. (Fogel v.
Chestnutt, supra, 668 F.2d at p. 112.)


In the instant case, no duty to disclose alternatives could
have been breached. As defendant argues, the alternative
practices suggested by plaintiffs were initially unworkable
or imprudent. Once they became workable and prudent, they
were adopted. Accordingly, defendant breached no duty of
disclosure.


*851  2. Fail Float
[6]  In discussing fail float, the trial court first described


defendant's practices and the types of fail float. When
purchasing and selling trust securities, defendant debited or
credited the trust accounts on a contractual settlement date,
five business days after the trade date. This occurred whether
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or not defendant received the purchased stocks or the funds
for stocks sold. Purchase funds were held in a securities
suspense account, at defendant's disposal, until the securities
were delivered; a suspense asset account was debited when
funds from an outside purchaser did not arrive on time for
trust securities sold. The two practices are known as purchase
fail float and sale fail float, respectively.


These practices are consistent with generally accepted
accounting principles. The evidence shows such practices
“(1) vastly simplif[y] accounting and computer programming
for securities transactions and income collection; and (2)
insulate[ ] individual trust accounts from the uncertainty and
confusion of ‘back office problems' which have long plagued
the securities industry.” Moreover, they give the beneficiary
**545  an accurate picture of trust account assets.


The trial court found the evidence permitted the inference that
for any given account at any particular time, purchase fail
float may have exceeded sale fail float. However, net fail float
was favorable to the trusts and adverse to defendant; sale fail
float exceeded purchase fail float by a substantial margin.


The trial court noted plaintiffs' contention purchase fail
float was a “trust asset,” the earnings on which should
have been credited to the appropriate trust account. But
the trial court found “[t]his one-sided approach ignores
what is clearly a two -sided accounting convention,
and it cannot withstand reasonable cost/benefit analysis.”
Moreover, plaintiffs suggested no meaningful or practical
alternatives to defendant's practices.


In conclusion, the trial court found defendant's practices were
reasonable, adopted for operational reasons, not to produce
“hidden income,” and any income earned on the purchase fail
floats was more than offset by the expense of advances on
the sale fail floats. Defendant's practices were not wrongful,
defendant could not have returned to plaintiffs the value of its
use of fail float and it was under no duty to do so.


Plaintiffs contend it was improper to offset purchase fail float
with sale fail float. Using trust purchase money from the
settlement date until the securities were delivered violated
defendant's duty of loyalty. On the other *852  hand, they
claim, there is no prohibition against advancing money to
the trust from the sale of securities when the money has
not arrived by the settlement date. Further, that defendant's
procedures were adopted in good faith cannot justify the
practice.


However, Probate Code section 16225, subdivision (e),
allows the trustee to “hold[ ] an amount of trust property
reasonably necessary for the orderly administration of
the trust in the form of cash or in a checking account
without interest.” The judgment shows the trial court found
defendant's holding of trust funds in a non-interest-bearing
account as purchase fail float was reasonably necessary
for the orderly administration of the trusts. In the absence
of any showing by plaintiffs on appeal that there is not
substantial evidence to support this conclusion, this court will
presume the record contains sufficient evidence to support the


conclusion. ( In re Marriage of Fink, supra, 25 Cal.3d at p.
887, 160 Cal.Rptr. 516, 603 P.2d 881; People v. Dougherty,
supra, 138 Cal.App.3d at p. 282, 188 Cal.Rptr. 123.)


Defendant was allowed to use funds in the securities
suspense liability account awaiting delivery of the securities.
As previously discussed, Probate Code section 16225,
subdivision (e), allows self-deposit of such funds. Therefore,
defendant's practices regarding fail float were not wrongful or
a breach of defendant's duty of loyalty to plaintiffs.


3. Disbursing Float
[7]  In discussing disbursing float, the trial court first defined


the practice. When a check is issued to pay trust obligations,
it is issued from a central disbursing account and the trust
account is immediately charged therefor. Defendant conceded
the check would not clear for at least 24 hours, if not longer.
In the interim before the check clears, the funds to cover it are
placed in a pool which is available to defendant for use.


The trial court found this practice “accords with generally
accepted accounting principles and is an application of the
rule permitting a trustee to keep cash on hand to pay upcoming
expenses of the account. The obligation of the trust, for which
the check is issued, is extinguished and becomes [defendant's]
obligation. The trust check is virtually the same as a cashier's
check since [defendant], by issuing the check, has already
accepted it for payment. As is true of a cashier's check, a
trust check is almost a form of money and may be cashed
immediately. Hence, [defendant] must ensure that it has funds
available for payment of the check at the time it is issued.”


**546  The trial court found alternative practices would
not be feasible, or would be costly and impractical. Nor
would it be feasible “to invest the daily *853  balances
attributable to outstanding trust checks on behalf of the trusts
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for which the checks are written.” Defendant, for a fee,
was able to invest check float on behalf of some of its
corporate accounts. However, the trial court found the cost
and operational changes necessary to develop this practice for
the trust department were unreasonable and unworkable.


The trial court noted, “A significant portion of disbursing
float is attributable to distribution checks held uncashed by
beneficiaries.” Defendant offered the beneficiaries the option
of direct deposit of distribution checks into checking or
savings accounts with defendant. This option does away with
disbursing float on distribution checks.


In conclusion, the trial court found defendant could not have
returned to plaintiffs the value of the use of disbursing float.
Moreover, it was not obligated to do so.


As the trial court observed, a trustee is allowed to keep on
hand cash necessary to pay upcoming expenses of the trust.


( Estate of Whitney (1926) 78 Cal.App. 638, 644, 248 P.
754; 90 C.J.S., Trusts, § 339, p. 586; see Prob.Code, § 16225,
subd. (e).) The trustee need not pay interest on such funds.
(Ibid.) And as previously discussed, the bank-trustee may
profit from the use of such funds by means of self-deposit.


The trial court found, it may be inferred, the use of
disbursing float was reasonably necessary to the orderly
administration of the trust accounts. Once again, plaintiffs
make no showing to the contrary, and it may be presumed
there is substantial evidence to support the trial court's


finding. ( In re Marriage of Fink, supra, 25 Cal.3d at p.
887, 160 Cal.Rptr. 516, 603 P.2d 881; People v. Dougherty,
supra, 138 Cal.App.3d at p. 282, 188 Cal.Rptr. 123.) Hence,
defendant's practices regarding disbursing float were not
wrongful or a breach of the duty of loyalty to plaintiffs.


4. Burden of Proof
[8]  Where a beneficiary seeks relief for a breach of trust,


the beneficiary has the initial burden of proving the existence
of a fiduciary duty and the trustee's failure to perform it. (G.
Bogert, Trusts & Trustees (rev. 2d ed. 1982) § 871, p. 123.)
The burden then shifts to the trustee to justify its actions.


( Jones v. H.F. Ahmanson & Co., supra, 1 Cal.3d 93, 108,


81 Cal.Rptr. 592, 460 P.2d 464; Remillard Brick Co. v.
Remillard–Dandini, supra, 109 Cal.App.2d 405, 420, 241


P.2d 66; see also Conservatorship of Pelton, supra, 132
Cal.App.3d 496, 502, 183 Cal.Rptr. 188.)


The trustee must show the use of due care, diligence and
skill with respect to trust investments. (76 Am.Jur.2d, Trusts,
§ 619, p. 831.) In short, *854  the trustee must prove it
acted with the utmost good faith toward the beneficiary and
made full disclosure of all facts related to the transactions at


issue. (See Smith v. Zak (1971) 20 Cal.App.3d 785, 793,
98 Cal.Rptr. 242.)


As previously mentioned, the trial court found the self-
deposit statutes barred the imposition of the burden of proof
on defendant and, in any event, defendant had justified its
conduct. Plaintiffs failed to meet their initial burden of proof
to show defendant's challenged practices were wrongful. The
trial court noted “the discussion of ‘burden of proof’ is
academic; this is not a case that hinges on the burden of proof
for its resolution. [Defendant] has adequately explained and
justified its conduct.”


The trial court correctly allocated the burden of proof initially
to plaintiffs, then to defendant. Whether or not plaintiffs met
their initial burden of proving the three challenged practices
—self-pooling, use of fail float and use of disbursing float—
were a breach of defendant's duty of loyalty, defendant met
its burden by justifying the practices.


II


[9]  Plaintiffs also contend the trial court erred in finding
no fraud, unjust enrichment or unfair competition. The
contention lacks merit.


**547  The trial court found none of defendant's challenged
practices was wrongful. Therefore, defendant did not
commit fraud, and there was no unjust enrichment. Further,
defendant's practices did not constitute unfair competition


within the meaning of Business and Professions Code
section 17200.


A. Fraud
Civil Code section 1573, subdivision 1, provides in pertinent
part that constructive fraud consists of “any breach of
duty which, without an actually fraudulent intent, gains an
advantage to the person in fault ..., by misleading another
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to his prejudice....” A breach of fiduciary duty is considered


fraud. ( Estate of Shay (1925) 196 Cal. 355, 365, 237 P.


1079; Main v. Merrill Lynch, Pierce, Fenner & Smith, Inc.


(1977) 67 Cal.App.3d 19, 32, 136 Cal.Rptr. 378; Moe v.
Transamerica Title Ins. Co. (1971) 21 Cal.App.3d 289, 306,
98 Cal.Rptr. 547.) Inasmuch as defendant breached no duty
owed to plaintiffs, it was not guilty of fraud. The trial court
did not err in finding no fraud.


B. Unjust Enrichment
Under the theory of unjust enrichment, the law implies a


promise to return money wrongfully obtained. (See, e.g., 


*855  Ward v. Taggart (1959) 51 Cal.2d 736, 742, 336
P.2d 534.) The basis of the action is the equitable principle “a
person should not be allowed to enrich himself at the expense


of another.” ( Major–Blakeney Corp. v. Jenkins (1953)
121 Cal.App.2d 325, 339, 263 P.2d 655.) Unjust enrichment
“presupposes the acceptance and retention of a benefit by one
party with full appreciation of the facts, under circumstances
making it inequitable for the benefit to be retained without


payment of the reasonable value thereof.” ( Id., at p. 340,
263 P.2d 655.) Once unjust enrichment is found, the aggrieved
party must be returned to his former position by the return
of the money unjustly retained. (Holmes v. Steele (1969) 269
Cal.App.2d 675, 678, 75 Cal.Rptr. 216.)


Any profit defendant derived from the use of plaintiffs'
trust funds was legal and not obtained by a breach of trust.
Therefore, the trial court did not err in finding there was no
unjust enrichment.


C. Unfair Competition


Business and Professions Code section 17200 provides
“unfair competition shall mean and include unlawful, unfair
or fraudulent business practice and unfair, deceptive, untrue
or misleading advertising....” A private party may sue to
enjoin such practice, and the court may order restitution of


money acquired by means of unfair competition. ( Bus. &
Prof.Code, §§ 17203, 17204.) Defendant's business practices
were not unlawful, unfair or fraudulent. Thus, the trial court
did not err in finding defendant did not engage in unfair


competition in violation of section 17200.


III


Plaintiffs assert summary judgment erroneously was granted
as to custodial agency accounts. We disagree.


A motion for summary judgment properly is granted
where the “affidavits, declarations, admissions, answers to
interrogatories, depositions and matters of which judicial
notice shall or may be taken ... show that there is no triable
issue as to any material fact and that the moving party is


entitled to a judgment as a matter of law.” ( Code Civ.Proc.,


§ 437c, subds. (b), (c).) The basic facts regarding the
custodial agency accounts are not in dispute; the dispute
centers on the legal significance of these facts.


The custodial agency accounts are set up pursuant to a Letter
of Instructions; two different forms of the Letter were used
during the relevant time period. Both forms of the Letter
provide defendant shall: (1) hold all securities deposited with
it; (2) purchase and sell securities; (3) “hold, disburse or
invest” income and principal; (4) send periodic statements of
receipts and *856  disbursements; and (5) charge fees set out
elsewhere; the Letters also provide each party has the right to
terminate their relationship upon written notice to the other.


**548  Walter Ladage is defendant's Assistant Vice President
and Trust Officer in the custody section and responsible
for most of the custodial agency accounts. He pointed out
defendant, as custodian, has no discretionary authority to
invest and does not invest or distribute custodianship cash
unless and until directed to do so by the principal. The
principal may direct immediate disbursement of all cash
received, in which case no cash is held in the custodial
agency account. If the principal directs the bank to hold cash
pending further instructions, or if the principal fails to give
any instructions, the cash is credited to the custodial account
and remains available for investment or withdrawal upon
demand.


Jeffrey L. Howarth is defendant's Financial Controller of
the Trust Department. He testified uninvested cash held in
custodial agency accounts is classified as a demand deposit.
It is available for defendant's use in its business, included
in defendant's general funds and considered a debt due the
custodial agency accounts. Similarly, the funds in savings and
time accounts held on behalf of custodial agency accounts are
available for defendant's use.
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The trial court found, in ruling in defendant's favor on its
motion for summary judgment, plaintiffs failed to state a
cause of action against defendant with regard to the custodial
agency accounts. Specifically, defendant, “in holding and
investing funds deposited and received into the custodianship
accounts, (a) acted at the direction of account principals and
(b) in using in its banking business which those principals
authorized and directed it to hold as demand, savings and
time deposits, [defendant] (i) did not breach any fiduciary
duty owed to those principals and (ii) had no fiduciary duty
to ‘disclose’ such use because of the principals' express
directions, because it is the accepted custom in the local
banking community for banks to use in their business
custodianship funds placed in demand, savings and time
deposits, and because it is common knowledge that banks use
such general deposits.” The trial court further found defendant
“had no discretionary authority or fiduciary duty” to invest
custodianship funds, and it had no fiduciary duty to disclose
the availability of such investments.


Plaintiffs, in asserting the trial court erred in granting
summary judgment to defendant, cite agency principles,
characterizing the relationship between defendant and the
principals of the custodial agency accounts as a fiduciary
one. Plaintiffs essentially rely on the principle an agent is a
fiduciary who owes to his principal the same duty of diligent
and faithful service *857  imposed on a trustee. (Spector
v. Miller (1962) 199 Cal.App.2d 87, 95, 18 Cal.Rptr. 426.)
The agent is a fiduciary with respect to matters within the
scope of the agency (Rest.2d Agency, § 13), and the agent's
duties include “the duty to account for profits arising out of
the employment, the duty not to act as, or on account of, an
adverse party without the principal's consent ..., and the duty
to deal fairly with the principal in all transactions between
them.” (Ibid., com. a.)


[10]  The agent owes the principal the duty of fullest
disclosure of material facts concerning a transaction which


might affect the principal's decision thereon. ( Rattray v.
Scudder (1946) 28 Cal.2d 214, 223, 169 P.2d 371; accord,
Rest.2d Agency, § 381.) The agent must disclose whether it
is acting on its own account or as an adverse party to the


principal. (Rattray, supra, at pp. 224–225, 169 P.2d 371;
Rest.2d Agency, §§ 389, 390.) The duty extends to all facts


likely to affect the principal's judgment. (Rattray, supra, at
pp. 224–225, 169 P.2d 371; Rest.2d Agency, § 390.) Plaintiffs
assert that this duty, in the instant case, required defendant


to disclose to the principals of the custodial agency accounts
the fact it was using and profiting from the cash proceeds
deposited in the accounts.


[11]  The agent also has, as previously stated, “the duty to
account for profits arising out of the employment.” (Rest.2d
Agency, § 13, com. a.) Thus, any profit made by an agent
in connection with transactions conducted by it on behalf of


the principal is owed to the principal. (  **549  Bank of
America v. Ryan (1962) 207 Cal.App.2d 698, 705–706, 24
Cal.Rptr. 739; Rest.2d Agency, § 388.)


As discussed in part I, ante, the agent “is not permitted
to make any secret profit out of the subject of his agency.
[Citations.] All benefits and advantages acquired by the agent
as an outgrowth of the agency, exclusive of the agent's agreed
compensation, are deemed to have been acquired for the
benefit of the principal, and the principal is entitled to recover


such benefits in an appropriate action. [Citation.]” ( Savage
v. Mayer, supra, 33 Cal.2d 548, 551, 203 P.2d 9.)


According to the foregoing principles, plaintiffs assert
defendant was prohibited from using custodianship funds for
its own profit. Also in support of this assertion, plaintiffs
interestingly cite the Restatement Second of Agency section
427, comment a, which reads: “If, while holding ... money
[collected] for the principal, [the agent] makes a profit
thereby, he has a duty to account for it.” The comment
further reads, however, “It may be understood that an agent
who has collected money becomes a debtor to the principal
for the amount collected ..., in which case he is not liable
for the profits made by its use. This is ordinarily true of a
bank which has *858  collected negotiable instruments, and
which, in the ordinary course of business, credits the account
of the depositor.” (Ibid., emphasis added.) It is on this latter
principle defendant relies.


The relationship between a bank and a depositor depends
upon the type of deposit made—whether it is a general deposit
or a special one. “ ‘When money or its equivalent is deposited
in a bank without any special agreement, the law implies that
it is to be mingled with the other funds of the bank, the relation
of debtor and creditor is created between the bank and the
depositor, and the deposit is general. In such a transaction the
bank becomes the owner of the fund. When, on the other hand,
money or its equivalent is so deposited with an accompanying
agreement that the identical thing deposited shall be returned,
or that the same shall be paid out for a specific purpose,
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the relation created is not that of debtor and creditor. Such a
transaction is a special deposit, and the bank is liable only as
bailee. In such a case the fund is a trust fund ..., according to
the special contract by which the deposit is made.’ ” (Cabrera
v. Thannhauser & Co. (1920) 183 Cal. 604, 607–608, 192 P.
45.)


Where the deposit is general, the bank may use deposited
funds to its own profit. “It is axiomatic that the relationship
between a bank and its depositor arising out of a general
deposit is that of debtor and creditor. [Citations.] Such a
deposit is in effect a loan to the bank. [Citation.] Title to the
deposited funds passes immediately to the bank which may
use the funds for its own business purposes. [Citations.] The
bank does not thereby act as trustee and cannot be charged
with converting the deposit to its own use. [Citations.] It
is, however, obligated to pay the debt reflected by the
balance of the deposited funds upon its depositor's demand.


[Citations.]” ( Morse v. Crocker National Bank (1983) 142
Cal.App.3d 228, 232, 190 Cal.Rptr. 839.)


A bank making collections on behalf of a depositor “is
presumptively entitled to use the proceeds as its own. This is
the regular custom of banks and indeed they could hardly do
business in any other way. While the bank holds something
other than cash it may well be held to be a trustee of what it
holds; but when cash comes into its hands it is not normally to
be expected that the bank should keep the cash as a separate
fund, in the absence of an agreement that it should do so.” (5
Scott, The Law of Trusts (3d ed. 1967) § 534, p. 3713.) The
bank from the moment of collection becomes a debtor and the
depositor a creditor. (Ibid.)


The situation is different in the case of a formal trust. As
trustee, the bank may not use trust property as its own
and become a mere debtor; doing so is a breach of trust.
(Id., at pp. 3712–3713.) It is presumed, however, *859  in
general that the bank may use collected proceeds as its own;
this presumption may be rebutted only by evidence of an
agreement or understanding **550  the proceeds should be
held as a trust fund.


California authority is in accord with the principles set out
in Scott, supra. Duggan v. Hopkins (1956) 147 Cal.App.2d
67, 304 P.2d 823 states: “It is well settled that from the
moment of collection of an item by a bank, the relationship
of debtor and creditor arises, if no instructions have been
given which show an intent on the part of the customer
to keep the proceeds of the collection separate from the


general funds of the bank.” (At p. 70, 304 P.2d 823.)
For the deposit to be considered special it must be shown
that was the intent of the parties; otherwise, the deposit


will be deemed general. ( Bank of America v. Board of
Supervisors (1949) 93 Cal.App.2d 75, 80, 208 P.2d 772.)
Even if a trust relationship exists when an item is deposited for
collection with the bank, “it may be changed by the manner
of remitting the proceeds of the collection into that of debtor
and creditor, according to custom.” (9 Cal.Jur.3d, Banks and
Other Financial Institutions, § 94, p. 300, fns. omitted.)


It may safely be said the deposit of securities into a custodial
agency account creates a trust relationship. The question
is whether that relationship survives the collection of the
proceeds on the sale of the securities, whether the deposit
of such proceeds may be considered general, changing the
relationship into that of debtor and creditor. Further, if the
relationship changes, was defendant required to disclose that
fact—and the fact of its use of the cash proceeds for its own
profit—to the principals of the custodial agency accounts?


While there are no California cases on point, there is one
out of Illinois. In Bieze v. Coca (1977) 54 Ill.App.3d 7, 11
Ill.Dec. 652, 369 N.E.2d 106, a receiver for a pension plan and
trust deposited with defendant bank United States Treasury
Bonds for collection. The receipt under which the deposit was
made provided: “ ‘This bank's services are limited to holding
the securities in safekeeping for the depositor and dealing
with them as herein expressed unless otherwise agreed in
writing.’ ” (11 Ill.Dec. at p. 655, 369 N.E.2d at p. 109.) It also
provided the bank could disburse the collected proceeds only
in accordance with the directions of the depositor trustees.
The bank presented the bonds for collection and received
the proceeds, which it credited to the depositor trustees'
demand account. The bank never received instructions as to
the disbursement of the proceeds, and they remained in the
demand account for over four years. The bank did not pay
interest and used the deposited proceeds as its own.


The court first noted the relationship between a bank and
its depositor is created by an express or implied agreement
between them, and an agreement *860  the bank may act
merely as the depositor's agent is binding upon them. (Id., at p.
658, 369 N.E.2d at p. 112.) The court then observes: “Where
a bank has received a deposit for collection, the bank's agency
status terminates upon collection and credit to an account
of the depositor.” (Ibid.) At that point, a debtor and creditor
relationship arises between the bank and the depositor. (Ibid.)
The bank was thus permitted to profit by the use of the
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depositor's funds. (Ibid., citing Rest.2d Agency, § 427, com.
a.) Therefore, the bank acted properly and was not required
to account for profits made on the collected proceeds. (Bieze,
supra, at p. 659, 369 N.E.2d at p. 113.)


[12]  Following Bieze, section 427 of the Restatement
Second of Agency, and the other authorities cited by
defendant, it may be concluded that a bank making collections
for a depositor remains an agent of the depositor only until
it collects cash proceeds from the collection. At that point,
the agency relationship terminates as to the bank's handling
of the cash proceeds, and a debtor and creditor relationship
is established. Therefore, the bank using the collected funds
is not making a “secret profit out of the subject of [its]


agency.” ( Savage v. Mayer, supra, 33 Cal.2d at p. 551, 203
P.2d 9.)


Plaintiffs argue, however, the Letters of Instructions under
which defendant operated as an agent did not permit
defendant to use for its own profit cash proceeds deposited
**551  with it following the sale of securities. They did


not allow defendant to cease being a fiduciary and become
a debtor upon deposit of cash proceeds, inasmuch as they
provided the agency relationship could be terminated only
upon written notice to the principals. Plaintiffs also point
out an agent may not define the scope of the agency by
itself. (Civ.Code, § 2322.) They contend defendant defined
the scope of its agency by unilaterally terminating the agency
relationship upon receipt of the cash proceeds.


While an agent cannot unilaterally change a trust relationship
to that of debtor and creditor, that relationship may be changed
by custom or agreement. (Hing v. Lee (1918) 37 Cal.App.
313, 316, 174 P. 356.) Ultimately, the relationship “will
be determined by the intention of the parties as shown by
the circumstances of the transaction or by the instructions


of the depositor.” ( Powell v. Bank of America (1942)
53 Cal.App.2d 458, 463, 128 P.2d 123, emphasis deleted;
accord, Rest.2d Agency, § 376; 1 Scott & Fratcher, The Law
of Trusts (4th ed. 1987) § 8.1, p. 98.) The bank's duty as
agent is limited to the scope of the agency set forth in the


parties' agreement. ( Meyers v. Guarantee Sav. & Loan
Assn. (1978) 79 Cal.App.3d 307, 312, 144 Cal.Rptr. 616; see
Luckehe v. First Nat. Bk. of Marysville (1924) 193 Cal. 184,
187–188, 223 P. 547.)


[13]  The Letters of Instructions in the instant case provide
defendant shall “hold, disburse or invest the income and


principal funds received by *861  [it] in accordance with [the
principal's] written directions to [it].” They do not specify
how the cash is to be held. It may be inferred, however, the
cash may be held as demand, savings and time deposits; this
is customarily how cash awaiting disbursement or investment
would be held by a bank.


The Letters do not provide the cash is to be held in trust or as
a special deposit. The cash deposits may therefore be deemed


general ( Bank of America v. Board of Supervisors, supra,
93 Cal.App.2d at p. 80, 208 P.2d 772) and defendant allowed
to use them as its own (Cabrera v. Thannhauser & Co., supra,
183 Cal. at pp. 607–608, 192 P. 45). Thus, the scope of the
agency extends only to the collection of cash proceeds; after
that, the agency ends and a debtor and creditor relationship
commences and defendant is allowed to use and profit from
the cash proceeds.


The question remains, however, whether defendant breached
any duty of disclosure owed to the principals of the custodial
agency accounts. As previously discussed, the agent must
disclose whether it acts on its own account or adversely
to the principal in a transaction connected with its agency.


( Rattray v. Scudder, supra, 28 Cal.2d at pp. 224–225,
169 P.2d 371; see Rest.2d Agency, §§ 381, 389, 390.) But
here, defendant did not act in its own interest or adversely
to the principals in a transaction connected with its agency;
defendant so acted after the termination of the agency
relationship.


The agent also must disclose to the principal “information
which is relevant to affairs entrusted to him and which,
as the agent has notice, the principal would desire to
have....” (Rest.2d Agency, § 381.) This duty exists if the
agent “has notice of facts which, in view of his relations with
the principal, he should know may affect the desires of his
principal as to his own conduct....” (Ibid., com. a.)


[14]  Even under the foregoing standard, defendant had no
duty to disclose to the principals of the custodial agency
accounts its use of custodianship cash. First, by virtue of
the Letters of Instructions, the principals were aware that
cash might be held uninvested, in a demand, savings or
time deposit. Second, as previously stated, it is the regular
custom of banks to use collections placed in such accounts
as its own, and “it is not normally to be expected that the
bank should keep the cash as a separate fund, in the absence
of an agreement that it should do so.” (5 Scott, op. cit.
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supra, § 534, p. 3713.) No such agreement was present here.
Hence, the principals should have expected defendant to use
custodianship cash as its own.


Defendant breached no duty owed to principals of custodial
agency accounts by **552  using cash proceeds of the sale
of securities for its own profit or *862  by failing to disclose
this fact to the principals. Therefore, the trial court did not err
in granting summary judgment on this issue to defendants.


IV


Plaintiffs further assert the trial court erred in concluding none
of the challenged practices was unlawful with respect to “no-
power” agency and trust accounts. We cannot agree.


The trial court found none of the challenged practices was
unlawful as to “no-power” accounts for the same reason they
were not unlawful as to trust accounts. Additionally, none of
the challenged practices was unlawful for the reasons set forth
in the summary judgment as to custodial agency accounts.


Plaintiffs point to no evidence in the record which describes
these accounts, defendant's relationship to the principals or
beneficiaries of the accounts or the scope of that relationship.
They point to no evidence which shows the trial court was
incorrect in its ruling. Therefore, it must be presumed the
record contains sufficient evidence to support the court's


findings. ( In re Marriage of Fink, supra, 25 Cal.3d at p.
887, 160 Cal.Rptr. 516, 603 P.2d 881; People v. Dougherty,
supra, 138 Cal.App.3d at p. 282, 188 Cal.Rptr. 123.)


V


Plaintiffs aver the trial court committed reversible error per se
by depriving them of their constitutional entitlement to a jury
trial. The averment lacks merit.


The case originally was set for a jury trial. Defendant moved
to vacate the setting for jury trial on the ground the action was
equitable. The trial court agreed and vacated the setting by
jury trial.


[15]  Preliminarily, it should be noted defendant claims if
plaintiffs were serious about their right to a jury trial they
would have pursued a writ after the trial court's ruling. While


the better practice is to seek review of such a ruling by
writ, saving the time and expense of a court trial if a jury
trial improperly was denied, the ruling may be reviewed


on appeal from the judgment. ( Selby Constructors v.
McCarthy (1979) 91 Cal.App.3d 517, 522–523, 154 Cal.Rptr.


164; cf. De Castro v. Rowe (1963) 223 Cal.App.2d 547,
562, 36 Cal.Rptr. 53.)


[16]  “The right to trial by jury is a basic and fundamental
part of our system of jurisprudence. (Cal. Const., art. I, § 16;
[Citation.].) As such, it *863  should be zealously guarded
by the courts [citation]. In case of doubt therefore, the issue
should be resolved in favor of preserving a litigant's right to


trial by jury. [Citations.]” ( Byram v. Superior Court (1977)


74 Cal.App.3d 648, 654, 141 Cal.Rptr. 604; accord, Titan
Group, Inc. v. Sonoma Valley County Sanitation Dist. (1985)
164 Cal.App.3d 1122, 1127–1128, 211 Cal.Rptr. 62.) Denial
of the right to trial by jury is an act in excess of the court's
jurisdiction and is reversible error per se. (9 Witkin, Cal.
Procedure (3d ed. 1985) Appeal, § 363, p. 365; see Heim v.
Houston (1976) 60 Cal.App.3d 770, 774, 131 Cal.Rptr. 755;


De Castro v. Rowe, supra, 223 Cal.App.2d at p. 563, 36
Cal.Rptr. 53.)


Where the action is one at law, there is a right to a jury trial.


(See C & K Engineering Contractors v. Amber Steel Co.
(1978) 23 Cal.3d 1, 9, 151 Cal.Rptr. 323, 587 P.2d 1136.)
There is no entitlement to a trial by jury in an equitable action.
(See ibid.) Where a complaint states both legal and equitable
causes of action, plaintiffs are entitled to a jury trial on the


legal causes of action. ( Connell v. Bowes (1942) 19 Cal.2d
870, 871, 123 P.2d 456.)


The essence of plaintiffs' contention is that, although
equitable principles are involved in the case, the action is one
for legal relief, i.e., damages. Relying on the principle “the
legal or equitable nature of a cause of action ordinarily is


determined by the mode of relief to be afforded” ( Raedeke
v. Gibraltar Sav. & Loan Assn. (1974) 10 Cal.3d 665, 672, 111
Cal.Rptr. 693, 517 P.2d 1157), plaintiffs contend they were
therefore entitled to a jury trial. This contention applies to
their first through fifth **553  causes of action, for breach of
fiduciary duty and fraud.


[17]  Plaintiffs also point out, in actions against fiduciaries,
a plaintiff may have the option of pursuing either legal or
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equitable remedies. Thus, the beneficiary of a trust need
not pursue trust property when the trustee has breached the
trust but may seek a personal judgment against the trustee.


( McElroy v. McElroy (1948) 32 Cal.2d 828, 831, 198 P.2d


683; Fields v. Michael (1949) 91 Cal.App.2d 443, 448, 205
P.2d 402.) Plaintiffs contend they are not seeking a return of
the trust property but rather are seeking a personal judgment
against defendant.


Plaintiffs cite Mortimer v. Loynes (1946) 74 Cal.App.2d
160, 168 P.2d 481 as illustrative of the foregoing principles.
The action was one for breach of fiduciary duty and the relief
requested was a specific sum of money out of which, it was
alleged, plaintiff was defrauded. The conduct of defendants
was measured by a standard consisting of equitable principles.


( At p. 167, 168 P.2d 481.) The court ruled: “From the fact
that equitable principles are thus used to establish the alleged
liability of the defendants, it does not *864  necessarily
follow that the action to enforce that liability is equitable.
The law courts now recognize and apply many equitable
principles and grant relief based thereon where, as here, legal
relief is sought in the form of a judgment for a specific
amount. [Citations.] None of the extraordinary powers of a
court of equity are required in order to give plaintiff the
relief that he seeks. A court of law can afford complete
relief. It is thus apparent that this action is one at law.


[Citations.]” ( Id., at p. 168, 168 P.2d 481.)


Also relied upon is Ripling v. Superior Court (1952) 112
Cal.App.2d 399, 247 P.2d 117. The case again holds even
where equitable principles are involved, if the cause of action
is one where legal relief could be granted, the right to trial by


jury is preserved. ( At p. 402, 247 P.2d 117.) An equitable
action to enforce a trust “ ‘has in contemplation the terms,
conduct, and management of the trust, the settlement of the
trustee's accounts, compensation to the trustee, the order
of payment over and his discharge from his trusteeship.’


” ( Id., at p. 406, 247 P.2d 117, quoting from Austin v.
Wilcoxson (1906) 149 Cal. 24, 26, 84 P. 417.) However, “
‘[i]f the trustee is under a duty to pay money immediately
and unconditionally to the beneficiary, the beneficiary can
maintain an action at law against the trustee to enforce


payment.’ ” ( Ripling, supra, 112 Cal.App.2d at p. 404, 247
P.2d 117, quoting from Rest.2d Trusts, § 198, subd. 1.)


Section 197 of the Restatement Second of Trusts provides:
“Except as stated in § 198, the remedies of the beneficiary
against the trustee are exclusively equitable.” The question,
then, is whether plaintiffs' action falls within the exception
stated in section 198, as adopted in Ripling.


In order to maintain an action at law, the liability of the trustee
must be definite and clear, with no accounting necessary to
establish it, such as where the trustee is under an immediate
and unconditional duty to pay money to the beneficiary. (3
Scott, op. cit. supra, § 198, p. 1631; G. Bogert, op. cit.
supra, § 870, pp. 101–102.) An action at law also may be
maintained if an accounting has been had and the balance due
the beneficiary completely ascertained. (60 Cal.Jur.3d, Trusts,
§ 315, p. 490.)


Where an accounting is required, the action is equitable.


( Kritzer v. Lancaster (1950) 96 Cal.App.2d 1, 6, 214 P.2d


407; see Verdier v. Superior Court (1948) 88 Cal.App.2d
527, 530, 199 P.2d 325.) An accounting is necessary where
the fiduciary becomes liable for various sums of money and


plaintiffs do not know what money is due them. ( Kritzer,


supra, 96 Cal.App.2d at pp. 6–7, 214 P.2d 407; Brea v.
McGlashan (1934) 3 Cal.App.2d 454, 460, 39 P.2d 877.)
“Where there is a fiduciary relationship ... and the facts are
peculiarly within the knowledge of one of the parties ... an
accounting lies.” (Keeble v. Brown (1954) 123 Cal.App.2d


126, 133, 266 P.2d 569; accord, Smith v. Blodget (1921)
187 Cal. 235, 242, 201 P. 584.)


*865  [18]  In the instant case, defendant was not under
an immediate and unconditional **554  obligation to pay
plaintiffs. The amount of defendant's liability to plaintiffs,
if any, was not definite and clear and would have to be
established by an accounting. This indicates the action is
equitable rather than legal.


Moreover, the action is concerned with the “ ‘terms, conduct,


and management of the trust.’ ” ( Ripling v. Superior Court,
supra, 112 Cal.App.2d at p. 406, 247 P.2d 117.) Plaintiffs are
challenging the manner in which defendant conducted itself
with regard to the trust property. This too indicates the action
is one in equity rather than at law. (Ibid.)


While plaintiffs sought damages, that fact by itself does


not make the action one at law. As noted in C & K
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Van de Kamp v. Bank of America, 204 Cal.App.3d 819 (1988)
251 Cal.Rptr. 530


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 23


Engineering Contractors v. Amber Steel Co., supra, 23 Cal.3d
at page 9, 151 Cal.Rptr. 323, 587 P.2d 1136: “Although we
have said that ‘the legal or equitable nature of a cause of
action ordinarily is determined by the mode of relief to be


afforded’ ( Raedeke v. Gibraltar Sav. & Loan Assn., supra,
10 Cal.3d 665, 672 [111 Cal.Rptr. 693, 517 P.2d 1157] ),
the prayer for relief in a particular case is not conclusive,
[citations]. Thus, ‘The fact that damages is one of a full range
of possible remedies does not guarantee ... the right to a
jury....’ [Citation.]” An action is one in equity where the only
manner in which the legal remedy of damages is available is


by application of equitable principles. ( C & K Engineering
Contractors, supra, at p. 10, 151 Cal.Rptr. 323, 587 P.2d
1136.)


As plaintiffs' second amended complaint shows, damages
is one of the remedies sought; the others were equitable.
However, as previously discussed, the only way in which the
remedy of damages could be afforded was by the application
of equitable principles, i.e., an accounting. Thus, the fact
plaintiffs sought money damages did not make an equitable
action into one at law. (Ibid.) Accordingly, we conclude
plaintiffs' action is one in equity, not at law, and plaintiffs were
not entitled to a jury trial.


VI


Finally, plaintiffs aver the trial court erred in limiting the
class to beneficiaries and principals of accounts subject to the
jurisdiction of the Los Angeles County Superior Court. We
disagree.


In their first amended complaint, plaintiffs alleged they
represented a class consisting of beneficiaries of fiduciary
accounts “whose administration is or at the times mentioned
was subject to the jurisdiction of the courts of the State of
California.” Defendant demurred. The trial court sustained the
demurrers, in part, ruling: “although defendant's demurrers
do not separately attack the jurisdiction of the [Los Angeles
County Superior Court] *866  over a putative class of
beneficiaries whose trusts are properly administered in
counties other than Los Angeles, defendant does demur on


the authority of [Probate Code sections 301 and 1120,
subdivision (a) ].... The court concludes that these sections
and [section] 1138.3 preclude it from entertaining the action
for the benefit of any beneficiaries of testamentary or inter
vivos trusts whose administration is, or within the statutory


period has been, or should be under the administration
of a superior court other than the [Los Angeles County
Superior Court].” The court then dismissed the action as to all
beneficiaries whose trusts were not properly administered by
the Los Angeles County Superior Court. Plaintiffs amended
their complaint to allege a class of beneficiaries whose trusts
were properly administered by the Los Angeles County
Superior Court. Three years later, plaintiffs moved for
reconsideration of the ruling on the demurrers; the trial court
denied the motion.


[19]  Defendant asserts plaintiffs have waived any challenge
to the court's ruling regarding the class of beneficiaries to
be joined in this action. It is well established the election to
amend a complaint after a demurrer thereto has been sustained
“waives any error in the ruling sustaining the demurrer.” (5
Witkin, Cal.Procedure (3d ed. 1985) Pleading, § 940, pp. 375–


376; accord, Brittan v. Oakland Bank of Savings (1896)
112 Cal. 1, 2, 44 P. 339; Gale v. **555  Tuolumne Water
Co. (1859) 14 Cal. 25, 28; Prichard v. Reitz (1986) 178


Cal.App.3d 465, 467, 223 Cal.Rptr. 734; Sheehy v. Roman
Catholic Archbishop (1942) 49 Cal.App.2d 537, 540, 122
P.2d 60.) It is clear plaintiffs, by amending their first amended
complaint after defendant's demurrers were sustained, waived
any error in the trial court's ruling limiting the class of
beneficiaries to be joined in the action.


Plaintiffs contend they properly waited to challenge the ruling
on the demurrers on appeal from the judgment, in accordance
with the “one final judgment” rule. This rule precludes appeal
from interlocutory or other nonappealable orders until a final


judgment has been entered. ( DeGrandchamp v. Texaco,
Inc. (1979) 100 Cal.App.3d 424, 436, 160 Cal.Rptr. 899.)
Where the rule is not statutory (Code Civ.Proc., § 904.1), it
is “a product of appellate policy, which deprecates piecemeal
appeals in order to conserve appellate energies.” (Ibid.;


Guntert v. City of Stockton (1974) 43 Cal.App.3d 203, 208,
117 Cal.Rptr. 601.)


However, the statutory embodiment of the “one final
judgment” rule, Code of Civil Procedure section 904.1,
provides an order of dismissal is appealable where it finally


disposes of the action. ( Daar v. Yellow Cab Co. (1967)
67 Cal.2d 695, 699, 63 Cal.Rptr. 724, 433 P.2d 732.) This
includes a situation in which the complaint is dismissed as to


certain parties. (  *867  Seidner v. 1551 Greenfield Owners
Assn. (1980) 108 Cal.App.3d 895, 901–902, 166 Cal.Rptr.
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803.) Thus, appeal from the trial court's order of dismissal
following defendant's demurrers would not run afoul of the
“one final judgment” rule.


Plaintiffs also contend amendment of a complaint should
be allowed with liberality at any stage of the proceedings
pursuant to Code of Civil Procedure section 473. This
contention is irrelevant; the question is not whether plaintiffs
should have been allowed to amend their complaint but
whether they waived their challenge to the ruling on
defendant's demurrers.


We conclude plaintiffs did waive their challenge to the ruling
on defendant's demurrers by amending their complaint in
response to the ruling. Hence, the trial court did not err in
limiting the class of plaintiffs to those whose accounts were
subject to the jurisdiction of the Los Angeles County Superior
Court.


On Cross–Appeal


VII


[20]  Defendant contends the trial court erred in ruling costs
should be borne by the entire class of plaintiffs on a pro rata
basis. We agree.


Following trial, defendant filed its memoranda of costs.
Plaintiffs filed a motion to tax costs, also claiming the costs
should be allocable against the entire class, not just the named
plaintiffs. The trial court denied the motion to tax costs but
ruled the costs should be borne by the entire class of plaintiffs.
It found imposition of costs on the named plaintiffs “would
be inequitable and impose an inappropriate chilling effect on
class actions.”


Code of Civil Procedure section 1032 gives the trial court
discretion whether or not to award costs under certain
circumstances. Such discretion exists where, as here, the
action is equitable in nature. (Wheeler v. First National Bank
(1937) 10 Cal.2d 185, 190–191, 73 P.2d 889.) It is abused
“ ‘ “whenever it may be fairly said that in its exercise the


court ... exceeded the bounds of reason....” ’ ” ( Heckmann
v. Ahmanson (1985) 168 Cal.App.3d 119, 125–126, 214
Cal.Rptr. 177.)


Defendant contends it was an abuse of discretion to allocate
costs against the entire class; defendant relies, in the main, on


the dissenting opinion in Civil Service Employees Ins. Co.
v. Superior Court (1978) 22 Cal.3d 362, 149 Cal.Rptr. 360,
584 P.2d 497. In that case, defendant sought a writ to compel
the superior court to vacate a pretrial order directingdefendant
*868  to bear the initial expense of notifying absent class


members of the pendency of the action; the writ was denied.
The dissent considered the order amounted to a taking of
property without due process of law. It then discussed how
defendant would recover its costs if it ultimately prevailed
in the action, finding a pro rata approach would **556  be


manifestly unfair. ( At p. 383, 149 Cal.Rptr. 360, 584 P.2d
497, dis. opn. of Clark, J.) The dissent stated: “It would be
patently inequitable to permit defendant to recover against
potential class members who received notice and chose to
opt out of the litigation—frequently realizing that the game
is not worth the candle. Defendant's recovery would be no
less unfair as to those class members who chose not to
incur the expense of consulting an attorney and who did not
have the foresight to opt out. Indeed, the mind is boggled
at the possibility that defendant would record its judgment
for notice costs against the class and proceed to enforce it
by execution or garnishment against each member's home or
personal property, constantly increasing the costs of a class
member who took no part in the litigation. Plaintiff may not
be permitted to use without consent the resources or credit of
unnamed class members to finance the action.” (Ibid.)


The dissent in Civil Service Employees Ins. Co. speaks to the
unfairness of charging unnamed class members for litigation
in which they took no part. It also points out the mind-
boggling costs which would be incurred in attempting to
collect costs from the entire class.


Another case cited by defendant is Lamb v. United Security
Life Company (S.D.Iowa 1973) 59 F.R.D. 44, which holds


pursuant to Federal Rules of Civil Procedure rule 23
members of a class who do not opt out of litigation and are
bound by the judgment are nevertheless not “parties” who are


liable for costs assessed against the named plaintiffs. (59
F.R.D. at pp. 48–49.) Inasmuch as the decision was based
on a federal statute, it cannot be applied to the instant case.
Plaintiffs point out the rationale of Lamb was rejected in


Com. of Pa. v. Local Union 542, etc. (E.D.Pa.1980) 507


F.Supp. 1146, 1160, affirmed (3d Cir.1981) 648 F.2d 923,


reversed on other grounds ( General Building Contractors
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Assn. v. Pa (1982) 458 U.S. 375, 102 S.Ct. 3141, 73 L.Ed.2d
835.)


Wright v. Schock (9th Cir.1984) 742 F.2d 541 holds,
“Absent class members have no obligation to pay attorneys'
fees and litigation costs, except when they elect to accept


the benefit of the litigation.” (At p. 545.) Gay v. Waiters'
& Dairy Lunchmen's U., Local No. 30 (N.D.Cal.1980) 86
F.R.D. 500 suggests the named plaintiffs are liable for costs,
although costs may be recovered from the unnamed plaintiffs:
“Presumably, a judgment for costs against the class could,
at least in theory, be asserted in individual collection actions
against unnamed (but identified) class members. [Citation.]
In practice, the expense of bringing such actions is likely
to be prohibitive, *869  given the small amount usually at
stake. Because the representative plaintiffs are themselves
jointly and severally liable for the whole amount, there would
normally be little incentive to pursue other class members.
[Citations.]” (At p. 502, fn. 3.) The case also notes the
class representatives' dilemma—they must balance the risk of


liability against their potential recovery. (Id., at pp. 502,
504.)


Focusing on the foregoing dilemma, and the effect it may
have on the willingness to undertake to prosecute a class


action suit, plaintiffs analogize to Estate of Beach (1975)
15 Cal.3d 623, 125 Cal.Rptr. 570, 542 P.2d 994. In Beach,
three of four residuary trust beneficiaries contested the first
account filed by the executor of the decedent's estate; the trial
court charged the cost of the unsuccessful contest against the
contestants' shares only. On appeal, the court ruled pursuant


to Probate Code section 750, costs of defending the contest
were chargeable to the residuary trust “without differentiation
as to the burden to be borne by any beneficiary's particular


interest.” ( At p. 645, 125 Cal.Rptr. 570, 542 P.2d 994.)
Further, the trial court had no authority to impose the entire


cost burden on the contestants. ( Id., at p. 646, 125 Cal.Rptr.
570, 542 P.2d 994.) The court noted, “A contrary rule would
unduly deter contestants such as these from questioning
the stewardship of executors and administrators through
proceedings brought in good faith.” (Ibid.)


As defendant points out, the imposition of the cost burden
on the entire class of plaintiffs (1) increases the costs of the
litigation and such costs may be prohibitive, **557  and
(2) is unfair to unnamed plaintiffs who took no part in the
litigation. While imposition of the entire cost burden on the
named plaintiffs may have a chilling effect on the willingness
of plaintiffs to bring class action suits, this effect easily may be
outweighed by the potential recovery. All potential litigants
must weigh costs of suit against likelihood of success and
possible recovery before deciding to file suit. Those who
choose to take the risks of litigation should be the ones who
bear the cost when they are unsuccessful, not those who did


not make the choice. (See Civil Service Employees Ins. Co.
v. Superior Court, supra, 22 Cal.3d at p. 383, 149 Cal.Rptr.
360, 584 P.2d 497 (dis. opn. of Clark, J.).) Accordingly, we
conclude the trial court did abuse its discretion in ruling costs
should be borne by the entire class of plaintiffs.


Plaintiffs, having lost on appeal and cross-appeal, normally
would be required to bear costs. (Cal.Rules of Court, rule
26(a).) However, this court has the inherent power to alter the
normal course of events when the interests of justice require
it. (Ibid.; Bell v. Board of Supervisors (1976) 55 Cal.App.3d
629, 637, 127 Cal.Rptr. 757; 9 Witkin, Cal.Procedure (3d ed.
1985) Appeal, § 669, p. 644.) Although plaintiffs have lost
the battle, they have won the war; defendant—at least in part
spurred on by this lawsuit—has changed its practices to afford
plaintiffs the benefits sought by this *870  lawsuit. Under the
circumstances, it would be inequitable to impose further costs
upon plaintiffs. (Bell, supra, at p. 637, 127 Cal.Rptr. 757.)


The judgment is affirmed. The order imposing all costs upon
the entire class of plaintiffs is reversed. Each party to bear
own costs.


L. THAXTON HANSON and DEVICH, JJ., concur.


All Citations


204 Cal.App.3d 819, 251 Cal.Rptr. 530


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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231 Cal.App.3d 100
Court of Appeal, Second District, Division 6, California.


Dale Craig WHARTON, et al., Petitioners,


v.


The SUPERIOR COURT of the State of California


for the County of Santa Barbara, Respondent.


Grizzelle M. MALAVE, Real Party in Interest.


Civ. No. B057008.
|


June 12, 1991.


Synopsis
The Superior Court, Santa Barbara County, No. 177446,
Bruce W. Dodds, J., refused litigant's request for jury trial.
Litigant sought extraordinary writ to compel furnishing of
jury. After Superior Court had granted jury trial, the Court of
Appeal, Yegan, J., in order to make its views known on issue
of continuing public interest, held that: (1) where right to jury
is threatened, crucial focus is whether any prejudice will be
suffered by any party or court if motion for relief from waiver
is granted, and (2) trial court had abused discretion by denying
jury trial based on litigant's misunderstanding of amount of
required fee.


Writ dismissed as moot.


Procedural Posture(s): On Appeal.


West Headnotes (2)


[1] Jury Operation and Effect of Waiver


Where right to jury is threatened, crucial focus
is whether any prejudice will be suffered by any
party or court if motion for relief from waiver is
granted. West's Ann.Cal. Const. Art. 1, § 16.


19 Cases that cite this headnote


[2] Jury Payment or Deposit of Jury Fees


Trial court abused discretion by not permitting
litigant to have jury trial, even though litigant


had not paid full amount of fee due to a
misunderstanding as to appropriate amount;
litigant had expressed desire for jury trial at
every stage of proceeding, and adversary would
suffer no prejudice if jury trial were provided.
West's Ann.Cal. Const. Art. 1, § 16; West's
Ann.Cal.C.C.P. § 631(a)(5).


9 Cases that cite this headnote


Attorneys and Law Firms


**349  *101  Dolan, Taylor & Peterson and Morton H.
Steinman, for petitioners.


No appearance for respondent.


Law Offices of Howard Blau, a Professional Corp., and Kirby
Thomas, for real party in interest.


*102  OPINION AND ORDER


YEGAN, Associate Justice.


Petitioners successfully assert that respondent court abused
its discretion as a **350  matter of law when it denied their
request for a jury trial.


Real party filed a lawsuit against petitioners for injuries which
she claimed to have suffered in an automobile collision. On
January 19, 1990, petitioners timely answered the complaint
and served a demand for jury trial.


The case was ordered into arbitration and the arbitrator
issued a ruling in favor of real party. On December 3, 1990,
petitioners timely filed a request for a trial de novo and posted
the sum of $150.00 which petitioners' counsel believed was
sufficient as an advanced jury fee deposit.


At the January 11, 1991 trial setting conference petitioners
said that the matter would be a five-day jury trial. The case
was scheduled to be tried by jury on March 15, 1991.


On March 5, 1991, respondent court mailed a notice to the
parties indicating that trial by jury had been waived due to
petitioners' counsel's failure to deposit the required $250. (See
Code Civ.Proc., § 631, subd. (a)(5); Santa Barbara Superior
Court Rule 306.)
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At the March 8, 1991 settlement conference, petitioners'
counsel again requested a jury and attempted to post the $250
jury fees. This request was denied.


On March 15, 1991, petitioners appeared on a noticed written
motion for an order permitting the late posting of jury fees.
(Code Civ.Proc., §§ 473, 631(d).) Real party did not oppose
the motion. The motion was denied by respondent court upon
the ground that petitioners had not established excusable
neglect.


On March 20, 1991, petitioners sought relief by way of an
extraordinary writ in this court. We considered the petition
on an emergency basis and on March 20, 1991, issued a
conditional stay as well as an alternative writ of mandate.
(Code Civ.Proc., § 1087; Witkin, Cal. Procedure (3d ed.) Vol.
8, § 172, pp. 804–805.)


Our March 20, 1991 order, in pertinent part, provided: “The
petition appears to state a prima facie case of abuse of
discretion by the trial court in that petitioners have been
improperly denied their constitutional right to a trial by jury.


(California Constitution, Article I, Section 16; Winston v.
*103  Superior Court (1987) 196 Cal.App.3d 600, 602, 242


Cal.Rptr. 113.) [¶] Respondent superior court may therefore
wish, upon the proper posting of jury fees, to grant petitioners'
request for a jury trial. If so, it shall forthwith transmit a copy
of the minute order to that effect.”


The conditional stay was phrased: “IT IS FURTHER
ORDERED that the trial is stayed pending further order of
this court or unless the request of petitioners for a trial by jury
is honored by respondent court, in which case, this stay shall
be vacated.”


By letter filed April 2, 1991, respondent court said it would
await further instruction from this court after we considered
the opposition papers to be filed. It also said, “as of this date,
Respondent Court has not granted Petitioners' request for a
jury trial.”


We calendared the matter for oral argument on May 22, 1991.
Just two days before oral argument, respondent court advised
us that petitioners' request for a jury had been granted on May
20, 1991.


Issuance of an alternative writ of mandate gives the trial
court an option which should receive timely and serious


consideration. Respondent court, albeit late, recognized that
our March 20, 1991 alternative writ presented it with a
choice. That is, it could either allow a jury or adhere to its
March 15, 1991 order denying a jury. The instant order with
cited authority and a conditional stay gave respondent court
a suggestion on which choice to make. By its change of
position, the writ petition has been mooted. We nonetheless
set forth our views since the issue is of continuing public
interest.


“Trial by jury is an inviolate right and shall be secured
to all....” (Cal. Const., art. I, § 16.) It “... is a basic and
fundamental part of our system of jurisprudence. [Citations.]”


(Byram v. Superior Court (1977) 74 Cal.App.3d 648,
654, 141 Cal.Rptr. 604.) “A right so fundamental and sacred
**351  to the citizen whether guaranteed by the Constitution


or provided by statute, should be jealously guarded by the
courts.” (Jacob v. New York (1942) 315 U.S. 752, 752–753,
62 S.Ct. 854, 854, 86 L.Ed. 1166, 1168.) Doubts concerning
waiver vel non should be resolved in favor of allowing a


jury. (Vinson v. Los Angeles Pac. R.R. Co. (1905) 147 Cal.


479, 483, 82 P. 53; Byram v. Superior Court, supra, 74
Cal.App.3d at pp. 652, 654, 141 Cal.Rptr. 604.)


A party may waive the right to a jury trial by operation of law,
failing to pay one day's jury fees 25 days in advance of the day
set for trial. (Code Civ.Proc., § 631, subd. (a)(5).) Waiver of


jury is not, however, irrevocable.  *104  (Taylor v. Union
Pac. R.R. Corp. (1976), 16 Cal.3d 893, 898, 130 Cal.Rptr.
23, 549 P.2d 855.) “The court may, in its discretion upon just
terms, allow a trial by jury although there may have been a
waiver of a trial by jury.” (Code Civ.Proc., § 631, subd. (d).)


The record before us indicates that the failure to timely deposit
the proper amount of fees was the result of confusion on
the part of defense counsel concerning the proper amount of
money required to be posted. Although it did not do so in the
trial court, real party filed opposition in this court and argues
that petitioners' ignorance of local court rules is not excusable


neglect. (E.g., see Annex British Cars, Inc. v. Parker–
Rhodes (1988) 198 Cal.App.3d 788, 791, 244 Cal.Rptr. 48;
Conway v. Municipal Court (1980) 107 Cal.App.3d 1009,
1017, 166 Cal.Rptr. 246.) This argument misses the point.


[1]  Where the right to jury is threatened, the crucial focus
is whether any prejudice will be suffered by any party or
the court if a motion for relief from waiver is granted.
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Wharton v. Superior Court, 231 Cal.App.3d 100 (1991)
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(Simmons v. Prudential Ins. Co. (1981) 123 Cal.App.3d
833, 838, 177 Cal.Rptr. 37.) A trial court abuses its discretion
as a matter of law when “... relief has been denied where there
has been no prejudice to the other party or to the court from an
inadvertent waiver. [Citations.]” (Winston v. Superior Court


(1987) 196 Cal.App.3d 600, 602, 242 Cal.Rptr. 113; see


also In re Cortez (1971) 6 Cal.3d 78, 85–86, 98 Cal.Rptr.
307, 490 P.2d 819.)


[2]  Here, petitioners sought a jury trial at every conceivable
stage of the proceedings and took prompt action upon
receiving notice that the proper amount of jury fees had not


been deposited. More significantly, neither real party nor the
court established that any prejudice would result by allowing
a jury.


Respondent court having granted a jury, the conditional stay
order has been vacated. The alternative writ is discharged and
the petition is dismissed as moot.


STEVEN J. STONE, P.J., and GILBERT, J., concur.


All Citations


231 Cal.App.3d 100, 282 Cal.Rptr. 349
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