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INTRODUCTION

Amici League of Cities, et al., do not defend the decision of the 

Court of Appeal.  They plainly state the Court of Appeal had its own unique 

theory for denying San Jose voters their constitutional right to vote on new 

bonds, and that this Court should not follow it.  Instead, “Amici urge this 

Court to adopt the trial court’s reasoning that the City of San Jose has an 

obligation imposed by law to fund pension benefits.”  (Amicus Brief at 26.) 

1

In a nutshell, amici argue: (1) the City of San Jose has an obligation 

imposed by state law to fund the retirement benefits it has promised to the 

employees who have earned them; and (2) the City has discretion to fund 

those benefits either by continuing the pay-as-you-go method of making 

each annual contribution in the amount billed by the retirement boards, or 

by issuing a $3.5 billion bond never demanded by the boards, without voter 

approval.

Amici devote 70% of their brief to the first argument, and 30% to the 

second argument.  The first part of this Reply will dispose of amici’s first 

argument.  The second part will address amici’s second argument.

ARGUMENT 

I 

PETITIONERS AGREE WITH AMICI’S FIRST ARGUMENT

Amici’s first argument is a straw man.  Petitioners have never argued 

that the City does not have an obligation imposed by law to fund the pen -

sions it has promised to the employees who have earned them.

  Unless noted otherwise, all emphasis is added.1
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II

THE CITY DOES NOT HAVE AN OBLIGATION 

IMPOSED BY LAW TO ISSUE BONDS; TO ISSUE 

BONDS, THE CITY NEEDS VOTER APPROVAL

After amici spends pages and pages arguing that the City has a legal 

duty to maintain actuarially sound retirement plans to fund its employees’ 

pensions, it then makes this surprise announcement about the City’s bond 

proposal: “A POB that is issued to fund the pension is therefore not subject 

to the constitutional debt limit.”  (Amicus Brief at 31.)

“Therefore” means “as a consequence of.”  Amici’s argument is that, 

as a consequence of state law requiring the City to maintain actuarially 

sound retirement plans, the City can issue bonds without voter approval.  In 

debate, that is called a non sequitur – a conclusion that does not logically 

follow from the previous argument.

Amici admits, as did the City, that state law does not impose an obli -

gation on the City to issue bonds.  Amici states, “the relevant obligation 

here stems from the City’s duties to fund pension benefits for work already 

performed, not from a non-existent duty to immediately pay the unfunded 

liability, which may change based on market fluctuations or other factors.” 

(Amicus Brief at 40-41.)

Amici concedes, then, that the only obligation imposed by law is an 

obligation to fund pension benefits for work already performed.  Period. 

But no one has ever suggested that the City is neglecting its obligation to 

fund employee pensions.  The actuaries have not suggested that, the retire -

ment boards have not suggested that, the City has not, amici have not, the 

trial court did not, nor did the Court of Appeal.  The City has faithfully paid
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its annual contribution each time it receives an invoice from the retirement 

boards, in order to maintain its retirement accounts in an actuarially sound 

condition.

What the City wants to do is borrow $3.5 billion, plus interest, to 

“pay off” the unfunded liability calculation for some random year, even 

though that number may ultimately prove inaccurate since the calculation, 

in amici’s own words, changes each year “based on market fluctuations or 

other factors.”

Again, in amici’s own words, there is a “non-existent duty” – in 

other words, no duty – “to immediately pay the unfunded liability” for any 

year.  State law does not require that.  The City’s charter does not require it. 

The retirement boards have not requested it.  It is a “non-existent duty.”

Paying each year’s contribution is the only thing state law requires. 

Pursuant to various statutes, “cities and counties engage actuaries to con -

duct regular evaluations to determine the contributions necessary to fund 

the retirement benefits of employees.”  (Amicus Brief at 22.)  Cities and 

counties contracting with CalPERS, for example, must “make the contribu -

tion for [their] employees ... as recommended by the actuary and approved 

by the board.”  (Gov. Code § 20532.)  Contributions are determined annu -

ally (id. § 20814(c)) based on a 30-year projection called the “amortization 

period.”  (Gov. Code § 20812; 89.)  Contributions are calculated so as to 

“accumulate at retirement a fund sufficient to carry out the promise to pay 

benefits.”  (Id. § 45343.)

Under our state constitution, determining how much money must be 

contributed each year to maintain actuarially sound accounts that accumu -

late sufficient funds to pay current and future pensions is the job of the re-
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tirement boards and their actuaries.  It is not the duty of the San Jose City 

Council, despite amici’s repeated assertion otherwise.  Article XVI, section 

17 of the California Constitution provides in pertinent part:

“Notwithstanding any other provisions of law or this Consti -

tution to the contrary, the retirement board of a public pension 

or retirement system shall have plenary authority and fidu -

ciary responsibility for investment of moneys and administra -

tion of the system.

...

(b) The members of the retirement board of a public 

pension or retirement system shall discharge their duties with 

respect to the system solely in the interest of, and for the ex -

clusive purposes of [1] providing benefits to participants and 

their beneficiaries, [2] minimizing employer contributions 

thereto, and [3] defraying reasonable expenses of administer -

ing the system.

...

(e) The retirement board of a public pension or retire -

ment system, consistent with the exclusive fiduciary responsi -

bilities vested in it, shall have the sole and exclusive power to 

provide for actuarial services in order to assure the compe -

tency of the assets of the public pension or retirement system.

...

(h) As used in this section, the term “retirement board” 

shall mean the board of administration, board of trustees, 

board of directors, or other governing body or board of a pub -

lic employees’ pension or retirement system; provided, how-
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ever, that the term “retirement board” shall not be interpreted 

to mean or include ... the elected legislative body of a jurisdic -

tion which employs participants in a public employees’ pen -

sion or retirement system.

San Jose’s City Council is constrained by the above-quoted article 

XVI, section 17, not just by virtue of the hierarchy of the law, but also by 

the City’s own charter.  As recognized by the Court of Appeal, “article 

XV-A, section 1508-A, subdivision (a) of the charter ... requires all pension 

plans to ‘be operated in conformance with [a]rticle XVI, [s]ection 17 of the 

California Constitution.’”  (City of San Jose v. Howard Jarvis Taxpayers 

Assn. (2024) 101 Cal.App.5th 777, 793.)  The charter also expressly “as -

signs the responsibility of ‘maintaining the actuarial soundness’ of the 

plans to the City’s retirement board.”  (Id.)

The City of San Jose, therefore, cannot stand before this Court and 

claim that it has a duty imposed by law to issue bonds to protect the actuar -

ial soundness of its retirement accounts.  Nor can amici make that claim 

about its member cities.  Protecting the actuarial soundness of retirement 

accounts is the “plenary,” “sole” and “exclusive” responsibility of the retire -

ment boards.  (Cal. Const., art. XVI, § 17; San Jose Charter, art. XV-A, § 

1508-A.)  The City’s only duty imposed by law is to “make the contribution 

for [their] employees ... as recommended by the actuary and approved by 

the board.”  (Gov. Code § 20532.)

Each year, when the City receives that invoice and pays that contri -

bution, it is making the payment from its current annual budget without 

borrowing any money.  (Amicus Brief at 21.)  This is the pay-as-you-go 

method.
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Keeping local governments on the pay-as-you-go method, i.e., pay -

ing this year’s bills with this year’s revenue, is the judicially recognized 

purpose of article XVI, section 18, which requires voter approval for local 

governments to borrow money.  Section 18 states, “No county, city, [etc.] 

shall incur any indebtedness or liability in any manner or for any purpose 

exceeding in any year the income and revenue provided for such year, with -

out the assent of two-thirds of the voters.”  “[S]ection 18 [provides] the 

principal instrument for the control of local borrowing.  It is apparent, from 

a reading of the section, that one of its purposes was to establish the ‘pay as 

you go’ principle as a cardinal rule of municipal finance.”  (Westbrook v. 

Mihaly (1970) 2 Cal.3d 765, 776.)

This is the duty imposed by law!  The constitution imposes a duty on 

local governments to not incur any indebtedness that exceeds the current 

year’s revenue “without the assent of two-thirds of the voters.”  (Cal. Const. 

art. XVI, § 18.)

Amici concede that the debt limitation of article XVI, section 18 is 

intended to keep local governments on the pay-as-you-go method.  Quoting 

County of Orange v. Association of Orange County Deputy Sheriffs, amici 

write, “the debt limitation requires that ‘[e]ach year’s income and revenue 

must pay each year’s indebtedness and liability, and no indebtedness or 

liability incurred in one year shall be paid out of the income or revenue of 

any future year.’  [County of Orange, 192 Cal.App.4th at 33.] ... [T]he pro -

vision ‘establish[ed] the “pay as you go” principle … [in] municipal 

finance.’ [Id.]”  (Amicus Brief at 27.)

Issuing a $3.5 billion bond would clearly incur a debt in one year that 

would be “paid out of the income or revenue of any future year.”  (Id.)  Up
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to fifty future years, to be exact.  Because such bonds impose a debt on un -

born future generations, our state constitution requires an election, and the 

assent of the parents of those future taxpayers.

III

THE PROPOSED BONDS 

WILL CREATE NEW DEBT

Citing only one case, amici argue, “it is well settled that converting 

debt into bond obligations does not create new debt. ... In short, the POBs 

stand in the shoes of the amount owed to the pension plans. Although the 

debt exists in a different form, the POB does not create new debt.”  (Ami -

cus Brief at 35-36.)

The one case cited, City of Long Beach v. Lisenby (1919) 180 Cal. 

52, does not support amici’s “standing in the shoes” assertion.  In that case, 

the entryway of a city auditorium collapsed, injuring several people.  One 

victim, M.A. Poll, obtained a court judgment for $563.23.  Thereafter, “the 

governing body of said city ... adopted an ordinance entitled ‘An ordinance 

providing for the issuance of a bond in the sum of $563.23 to refund out -

standing indebtedness of the city of Long Beach in the sum of $563.23.’” 

(Id. at 54.)  Mayor Lisenby refused to execute the bond, arguing that voter 

approval was required under then-article XI, section 18.

The Court disagreed.  Noting the parties “conceded that the indebt -

edness ... exceeded in the year of its creation the income or revenue of said 

city provided for such year” (id. at 55), the Court reasoned that section 18 

applies to “any indebtedness or liability which [the municipality] has discre -

tion to incur or not to incur,” but does not apply to “indebtedness or liability 

imposed by law or arising out of tort, [it being] the latter class of liabilities
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to which the indebtedness existing in the instant case belongs.”  (Lisenby, 

180 Cal. at 57.)

The Court then considered whether the City could issue a bond to 

raise the money it had been ordered to pay.  The Court found that state law 

required municipalities to timely pay court judgments.  If the municipality 

did not have funds on hand in the current year to satisfy a judgment, it had 

two statutory options.  One statute authorized municipalities, by a two -

thirds vote of the governing body, to issue a bond in the amount of the judg -

ment.  (180 Cal. at 61.)  If the necessary consensus was lacking to issue a 

bond, then the second statute authorized the judgment creditor to record the 

judgment with the county clerk, which in turn required the municipality to 

include in its next property tax levy “a rate or sum sufficient to pay such 

judgment.”  (Id.)  The Court described the City’s two options as follows: 

“These acts are thus in effect complementary in providing a twofold means 

by which municipalities may elect, or if they do not do so, may be com -

pelled to pay such of their debts as are payable out of revenues other than 

those of the year in which the obligation was incurred.”  (Id. at 62.)

It was in this context that the Court made the statement upon which 

amici rely: “It rests entirely with the governing body of the town or city to 

determine whether or not an outstanding indebtedness which is presently 

due or is soon to become due ... shall be converted into long term bonds.” 

(Amicus Brief at 35.)

Lisenby thus undercuts amici’s position.  First, Lisenby involved a 

true debt of a fixed amount, $563.23, which the City wanted to convert to a 

bond of the same amount, $563.23.  Second, the City was under a court 

order to pay the $563.23 to Mr. Poll.  Third, the City conceded that it could
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not pay the amount ordered from its revenue for the year.  Fourth, state law 

required the City, in such a case, to raise the money either by issuing a bond 

or through a property tax.  San Jose’s proposed bond shares none of these 

facts.

Unlike Lisenby, San Jose has not been ordered by a court, or by its 

retirement boards, to pay the actuaries’ estimate of unfunded future liability. 

Unlike Lisenby, there is no statute requiring San Jose to issue a bond or 

levy a tax to pay the actuaries’ estimate of unfunded future liability.  Rather, 

the statutes require only that San Jose make its annual contribution.  Unlike 

Lisenby, San Jose can, and always does, pay its required annual contribution 

from its revenue for that year.  And unlike Lisenby, the annual estimate of 

San Jose’s unfunded future liability is not an actual debt of a fixed amount. 

Therefore San Jose is not proposing what the Lisenby Court approved, that 

“an outstanding indebtedness which is presently due ... shall be converted 

into long term bonds.”  (Lisenby, 180 Cal. at 60.)

Twice amici concede that the annual estimate of unfunded liability 

fluctuates from year to year.  “The unfunded liability ... may increase or 

decrease with market fluctuations or changes in retirement patterns.”  (Ami -

cus Brief at 24.)  “[T]he relevant obligation here stems from the City’s du -

ties to fund pension benefits for work already performed, not from a non -

existent duty to immediately pay the unfunded liability, which may change 

based on market fluctuations or other factors.”  (Id. at 40-41.)

Some of the “other factors” to which amici refer were listed in an 

Attorney General Opinion cited in petitioners’ Opening Brief.  They 

include: the number of active city employees who will be paying into the 

system, the number of employees who will stay until vested, employee ages
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at retirement, employee years of service at retirement, the life span of exist -

ing retirees, whether new hire benefits change or stay the same, the rate of 

inflation, and how the pension system’s investments perform in future 

years. (65 Ops.Cal.Atty.Gen. 571, 574.)

Because these future factors are unknown today, and because future 

liabilities do not crystallize until future events occur, actuarial estimates of a 

city’s unfunded pension liability vary from year to year, often by tens or 

even hundreds of millions of dollars.  Therefore, they cannot be deemed “an 

outstanding indebtedness which is presently due.”  (Lisenby, 180 Cal. at 

60.)  In Lisenby, the outstanding indebtedness presently due was $563.23. 

In the case at bar, the liability is in the future and nobody knows what it is.

For this reason, the Attorney General in the Opinion cited above, and 

the Court of Appeal in County of Orange v. Association of Orange County 

Deputy Sheriffs (2011) 192 Cal.App.4th 21, found that actuarial calcula -

tions of unfunded pension liability are not actual debt.  The Attorney Gen -

eral opined, “an ‘unfunded liability’ is simply a projection made by actuar -

ies based upon assumptions regarding future events.  No basis for any le -

gally enforceable obligation arises until the events occur, and when they do 

the amount of liability will be based on actual experience rather than the 

projections.”  (65 Ops.Cal.Atty.Gen. at 574.)  County of Orange described 

unfunded liability as “an actuarial estimate ... rather than a legally enforce -

able obligation.”  (192 Cal.App.4th at 36-37.)

If there is no legally enforceable debt today, then amici misspeak 

when they say, “the POBs stand in the shoes of the amount owed to the pen -

sion plans.  Although the debt exists in a different form, the POB does not 

create new debt.”  (Amicus Brief at 36.)  Today there is no debt currently
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owed to the pension plans for potential future liability.

If the City issues bonds, however, then it will suddenly have a “le -

gally enforceable obligation” (County of Orange, 192 Cal.App.4th at 37) to 

pay “an outstanding indebtedness” (Lisenby, 180 Cal. at 60.) of a fixed 

amount.  Since the retirement boards have not asked the City to issue any 

bonds or prepay any potential future liability, issuing bonds is entirely 

within the discretion of the City Council.  As Lisenby explained, article 

XVI, section 18’s voter approval requirement applies to such discretionary 

decisions: “The clear intent expressed in the said clause was to limit and 

restrict the power of the municipality as to any indebtedness or liability 

which it has discretion to incur.”  (Lisenby, 180 Cal. at 57; see also Lewis v. 

Widber (1893) 99 Cal. 412, 413 [same].)

The San Jose City Council has discretion whether to incur a $3.5 

billion indebtedness by issuing bonds; it is not an obligation imposed by 

law.  Therefore article XVI, section 18 requires the City to obtain the assent 

of its voting taxpayers before doing so.

/ / /
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CONCLUSION

Contrary to amici’s arguments, the City of San Jose needs voter ap -

proval before it can issue pension obligation bonds.  The decision of the 

Court of Appeal should be reversed.

DATED:  March 26, 2025. Respectfully submitted,

JONATHAN M. COUPAL 

TIMOTHY A. BITTLE 

AMY C. SPARROW

/s/ Timothy A. Bittle
Counsel for Defendants and Appellants 

Howard Jarvis Taxpayers Association, 

Citizens for Fiscal Responsibility, and 

Pat Waite
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