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The Court requested a supplemental briefing on the 

following question:   

Assuming arguendo that “blanket challenges” to a 
particular judge under Code of Civil Procedure section 
170.6 implicate separation of powers concerns, do those 
concerns apply to actions taken only by executive branch 
offices such as a county counsel or a district attorney’s 
office, or does the concern apply more broadly to non  -
executive branch entities such as a public defender’s office 
or a private law firm? (See, e.g., People v. Superior Court 
(Tejeda) (2016) 1 Cal.App.5th 892, 896; id. at p. 912, fn. 2 
(Conc. opn. of Aronson, J.); id. at p. 930 (dis. opn. of 
Thompson, J.).)    

I. THE SEPARATION OF POWERS CONCERNS 
REGARDING “BLANKET CHALLENGES” APPLY TO 
NON-EXECUTIVE BRANCHES, SUCH AS PUBLIC 
DEFENDERS AND PRIVATE CONFLICT 
ATTORNEYS APPOINTED BY THE TRIAL COURTS 

The California Judges Association asserts that “blanket 

challenges” raise separation of powers concerns regardless of the 

identity of the challenging party. First, public defenders and 

conflict attorneys should be considered state actors for purposes 

of this analysis. The public defenders for the counties in this 

state are government agencies. They are established as officers of 

county government, as outlined in Government Code at Title 3, 

Division 2, Part 3, Chapter 13 (Gov. C. §§27700-27713.5).  They 

represent most defendants in criminal prosecutions (both felony 

and misdemeanor), most juveniles accused of crimes, most 
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parents in dependency hearings, and most individuals subject to 

mental health proceedings who face a loss of their freedom by a 

commitment to a state hospital or court-ordered monitoring. 

When the public defender declares a conflict, the courts appoint a 

private attorney at public expense. These conflict attorneys 

typically have large caseloads, and, in smaller counties that lack 

a county public defender, they are counsel of record in a 

substantial percentage of criminal, juvenile, and mental health 

cases. This same principle would also apply when the county 

hires attorneys from private firms to handle its civil litigation.  

Those attorneys are not legislating or supporting the work of 

legislators, nor are they judging or supporting the work of judges 

when they appear in court.  They are executing on the law that 

provides for indigent defense or representation of the county’s 

interests.  

The conduct of public defenders and conflict attorneys, 

although not part of the executive branch, is still “state action” 

that can constitute constitutional violations.  For example, a 

speedy trial violation due to state action occurs when a public 

defender representing two clients fails to establish good cause for 

the client who has to wait beyond that statutory time for trial, 
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while the other client is in trial. People v. Johnson (1982) 26 

Cal.3d 557, 572; Gomez v. Municipal Court (1985) 169 Cal.App.3d 

425, 434.  

Second, and fundamentally, the identity of the challenging 

party is irrelevant because the encroaching branch is the 

legislature, which has proposed legislation that materially 

impairs core judicial functions. The judicial branch is entrusted 

with the authority to assign judges to departments and to assign 

cases to judges. (Gov. Code, § 69508, sub. (a), [“the presiding 

judge shall distribute the business of the court among the 

judges]; California Rules of Court, Rule 10.603(c)(1) [“[t]he 

presiding judge has ultimate authority to make judicial 

assignments”].) 

As currently written, the plain language of CCP 170.6 

permits “blanket papering.” It constitutes legislative 

encroachment on these core judicial powers, as it allows non-

judicial parties – whether in the executive branch or not – to veto 

judicial assignments without any showing of cause. The identity 

of the challenging party does not cure this constitutional defect 

since it is the legislative scheme itself that offends the separation 

of powers doctrine. Thus, where “blanket papering” occurs 
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pursuant to a statute enacted by the legislature, whether by an 

executive branch office, a public defender, a private attorney, or a 

law firm, it interferes with the independence of the judiciary and 

thus is a violation of the separation of powers. 

II. CONCLUSION 

As stated in our Amicus Brief, the independence of the 

judiciary in California is in a constitutional crisis due to the use 

of “blanket papering” CCP 170.6 challenges. The main argument 

advanced for the automatic disqualification of a challenge under 

CCP 170.6 is that it is needed to “ensure confidence in the 

judiciary and avoid the suspicion which might arise from the 

belief of a litigant that the judge is biased where such belief is 

difficult, if not impossible, to prove.” Fry v. Superior Ct. (2013) 

222 Cal.App.4th 475, 481. Yet today, the documented abuses by 

parties in the filing of CCP 170.6 challenges are not promoting 

public confidence in the judiciary but instead eroding it. Are 

judges subject to “blanket papering” being removed because they 

follow the law in making unpopular decisions, or because of their 

ethnicity, or other reasons that have nothing to do with judicial 

bias?  
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Due to the substantial abuses of 170.6 challenges involving 

“blanket papering,” we have reached a constitutional crisis where 

a party challenging a judge should no longer hide behind a mere 

belief that a judge is biased. The legislature created this problem 

by enacting CCP Section 170.6, and it is their duty to fix it, as 

they did with the adoption of CCP Section 231.7 relating to the 

discriminatory use of peremptory challenges of jurors. Until they 

do this, the only option is to declare CCP 170.6 as 

unconstitutional as applied. 1 

 Respectfully submitted, 
 
ROSING POTT & STROHBEHN in 
partnership with Zelms Erlich 
Lenkov 

 
DATED:  October 15, 2025 By: /s/ Heather L. Rosing 
 Heather L. Rosing 

Attorney for Amicus 
CALIFORNIA JUDGES 
ASSOCIATION 

  

 
1  This is not the first time the Court has addressed and held that 
a judicial automatic disqualification statute violates the 
separation of powers doctrine and is therefore unconstitutional. 
In Austin v. Lambert (1938) 11 Cal.2d 73, the Court held that 
CCP 170.5 (the precursor to CCP 170.6) was unconstitutional as 
a violation of the separation of powers. In 1957, 19 years later, 
the legislature passed CCP 170.6, which initially did not apply to 
civil cases. During this time, there is no evidence that the public’s 
confidence in the judiciary had diminished. 
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