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made the modifications in the operation of the process
required in the notice of decertification and is in
compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code and this chapter.

9889.74. In addition to any other requirements of this
chapter, the bureau shall do all of the following:

(a) Establish procedures to assist owners or lessees of
new motor vehicles who have complaints regarding the
operation of a qualified third party dispute resolution
process.

(b) Establish methods for measuring
satisfaction and to identify violations of this chapter,

which shall include an annual random postcard or

telephone survey by the bureau of the customers of each
qualified third party dispute resolution process.

(c) Monitor and inspect, on a regular basis, qualified
third party dispute resolution processes to determine
whether they continue to meet the standards for
certification. Monitoring and inspection shall include, but
not be limited to, all of the following:

(1) Onsite inspections of each certified process not less
frequently than twice annually.

(2) Investigation of complaints from consumers
regarding the operation of qualified third party dispute
resolution processes and analyses of representative
samples of complaints against each process.

(3) Analyses of the annual surveys required by
subdivision (b).

(d) Notify the Department of Motor Vehicles of the
failure of a manufacturer to honor a decision of a qualified
third party dispute resolution process to enable the
department to take appropriate enforcement action
against the manufacturer pursuant to Section 11705.4 of
the Vehicle Code.

(e) Submit a biennial report to the Legislature
evaluating the effectiveness of this chapter, make

available to the public summaries of the statistics and

other information supplied by each qualified third party
resolution process, and publish educational materials
regarding the purposes of this chapter.
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*:(f)" Adopt regulations as necessary and appropriate to

“implement the provisions of this chapter.

- 0889.75. The New Motor Vehicle Board in the
Department of Motor Vehicles shall, in accordance with

‘the procedures prescribed in this section, administer the

collection of fees for the purposes of fully funding the
administradtion of this chapter.

~* (a) There is hereby created in the Automotive Repair

Fund a Certification Account. Fees collected pursuant to
this section shall be deposited in the Certification
Account and shall be available, upon appropriation by the

‘Legislature, exclusively to pay the expenses incurred by
the bureau in administering this chapter. If at the
- conclusion of any fiscal year the amount of fees collected

exceeds the amount of expenditures for that purpose

"during that fiscal year, the surplus in the Certification

Account shall be carried over into the succeeding fiscal
ear. :
¢ (b) Beginning July 1, 1988, every applicant for a
license as a manufacturer, manufacturer branch,
distributor, or distributor branch, and every applicant for
the renewal of a license as a manufacturer, manufacturer
branch, distributor, or distributor branch, shall
accompany the application with a statement of the
number of motor vehicles sold, leased, or otherwise
distributed by or for the applicant in this state during the
preeeding idar year; with a breakdewn by
make; model; and model year and any other information
and shall pay to the

renewal of the license, an amount prescribed by the New
‘Motor Vehicle Board, but not to exceed one dollar ($1)
for each motor vehicle sold, leased, or distributed by or
for the applicant in this state during the preceding
calendar year. The total fee paid by each licensee shall be
rounded to the nearest dollar in the manner described in

* Section 9559 of the Vehicle Code. No more than one

dollar ($1) shall be charged, collected, or received from
any one or more licensees pursuant to this subdivision

94 150
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with respect to the same motor vehicle. _—
- (¢) On or before January 1 of each calendar year, the

: bureau shall determine the dollar amount, not to exceed
. one - dollur
- collected and received by the Department of Motor
‘ Vehicles beginning July 1 of that year, based upon an
~estimate of the number of sales, ,
dispositions of motor vehicles in this state during the

($1) per motor vehicle, which shall be

leases,

preceding calendar year, in order.to fully fund the
program established by this chapter during the following
fiscal year. The bureau shall notify the New  Motor
Vehicle Board of the dollar amount per motor vehicle
that the New Motor Vehicle Board shall use in calculating

the amounts of the fees to be collected from appllcants

pursuant to this subdivision. :

(d) For the purposes of this section, motor vehicle”
means a new passenger or ‘commercial motor vehicle of
a kind that is required to be registered under the Vehicle

Code, but the term does not include a motorcycle, a -

motor hoine, or any vehicle whose gross welght exceeds
10,000 pounds

(e) The New Motor’ Veh1cle Board may adopt
regulations to implement this section.

9889. 76 This chapter shall become operative on July
1, 1988.-

SEC. 2. Sectlon 1793 2 of the Civil Code is amended
to read:

1793.2. (a) Every manufacturer of consumer goods

-+ sold in this state and for which the manufacturer has

made an express warranty shall: .
(1) Maintain in this state sufficient service and repair

‘facilities reasonably close to all areas where its consumer

goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service and
repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with this paragraph, a
manufacturer may enter into warranty service contracts
with independent service and repair facilities.. The

and other:

‘

.
\' .

@
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1 warranty service contracts may provide for a fixed

'

-2 i schedule of rates to be charged for warranty service or

warranty repair work, however, the rates fixed by such
contracts shall be in conformlty with the requirements of

- subdivision (c) of Section 1793.3. The rates established

pursuant to subdivision (c) of Section 1793.3, between the
manufacturer and the independent service and repalr
facility, shall not preclude a good faith discount which is
reasonably related to reduced credit and general
overhead cost factors arising from the manufacturer’s
payment of warranty charges direct to the independent

“service and repair facility. The warranty service contracts

authorized by this paragraph shall not be executed to

“cover a period of time in excess of one year, and may be

renewed only by a separate, new contract or letter of
agreement between the manufacturer and the
independent service and repair facility.

" (2) In the event of a failure to comply with paragraph
(1) of this subdivision, be subject to Section 1793.5.

*~ (3) Make available to authorized service and repair

facilities sufficient service literature and replacement
parts to effect repairs during the express warranty

period.

(b)- Where such service and repair facilities are
maintained in this state and service or repair of the goods
is necessary because they do not conform with the
applicable express warranties, service and repair shall be
commenced within a reasonable time by the
manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods

'shall be serviced or repaired so as to conform. to the

applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where delay arises, conforming goods shall
be tendered as soon as possible following termination of
the condition giving rise to the delay.

- (¢) The buyer shall deliver nonconforming goods to
the manufacturer’s service and repair facility within this
state, unless, due to reasons of size and weight, or method

94 190
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_of attachment, or method of installation, or nature of the ‘

nonconformity, delivery - cannot. : reasonably ;.. .be
accomplishcd. If the = buyer .cannot . return ..the
nonconforining goods for any of these reasons, he or,she
shall notify the manufacturer or its nearest service and

_repair facility within . the .state. Written . notice: of

nonconformity to the manufacturer or its service and |

‘repair facility shall constitute. return of the goods for

purposes ol this section. Upon receipt of such notice of
nonconformity the manufacturer shall, at its option,:
service or repair the goods at the buyer’s residence, or-
pick up the goods for service and repair, or arrange for:
transporting the goods to its service and repair facility.
All reasonable costs of transporting the goods when a:

- buyer caniiot return them for any of the above reasons

shall be at the manufacturer’s expense. The reasonable
costs of transporting nonconforming goods after delivery
to the service and repair facility until return of the goods-
to the buyer shall be at the manufacturer’s expense. . -
. (d) (1) Except as provided in paragraph (2), if the"
manufacturer or its representative in this state does not
service or repair the goods to conform to the applicable
express warranties after a - reasonable number of
attempts, the manufacturer shall either replace the goods
or .reimburse the buyer in an amount equal to the
purchase price paid by the buyer, less that amount.

“directly attributable to use by the buyer: prior to the:

discovery of the nonconformity. .~ . ‘

- (2) If the manufacturer of its representative in. this -

‘state is unable to service or repair a new motor vehicle;

as that tern is defined in subparagraph (B) of paragraph .

.(4) of subdivision (e), to conform to the applicable

express warranties . after a reasonable number. of
attempts, the manufacturer shall either promptly replace -

- the new motor vehicle in accordance with subparagraph-

(A) or promptly .make restitution to the buyer in.
accordance with subparagraph (B). However, the buyer

- shall be free to elect restitution in lieu of replacement,
“and in;no event shall the buyer be required by the.
- manufacturer to accept a replacement.vehicle.. = .

-
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i *(A) In‘the case of replacement, the manufacturer shall

‘replace the buyer’s vehicle with a new motor vehicle

‘susbstantially identical to the vehicle replaced. The
‘replacement vehicle shall be accompanied by all express

and implied warranties that normally accompany new
motor vehicles of that specific kind. The manufacturer

- also shall pay for, or to, the buyer the amount of any sales
“or use tax, license fees, registration fees, and other official
" fees which the buyer is obligated to pay in connection
- with the replacment, plus any incidental damages to
‘which the buyer is entitled under Section 1794, including,

but not limited to, reasonable repair, towing, and rental
car costs actually incurred by the buyer.
 (B) In the case of restitution, the manufacturer shall

" make restitution in an amount equal to the actual price

paid or payable by the buyer, including any charges for
transportation and manufacturer-installed options, but

‘excluding nonmanufacturer items installed by a dealer or

the buyer, and including any collateral charges such as
sales tax, license fees, registration fees, and other official
fees, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to,
reasonable repair, towing, and rental car costs actually
incurred by the buyer.

(C) When the manufacturer replaces the new motor
‘vehicle pursuant to subparagraph (A), the buyer shall
only be liable to pay the manufacturer an amount directly
attributable to use by the buyer of the replaced vehicle

prior to the time the buyer first delivered the vehicle to

the manufacturer or distributor, or its authorized service

- and repair facility for correction of the problem that gave

rise to the nonconformity. When restitution is made
pursuant to subparagraph (B), the amount to be paid by
the manufacturer to the buyer may be reduced by the

" manufacturer by that amount directly attributable to use

by the buyer prior to the time the buyer first delivered
the vehicle to the manufacturer or distributor, or its
authorized service and repair facility for correction of the
problem that gave rise to the nonconformity. The
amount directly attributable to use by the buyer shall be

94 230
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determined by multiplying the actual price of the new
motor vehicle paid or payable by the buyer, including
charges for “transportation - - and
manufacturer-installed options, by a fraction having as its
denominator 120,000 and having: as its numerator the

" number of miles traveled by the new motor vehicle prior

to the tirne the buyer first delivered the vehicle to the
manufacturer or distributor, or its authorized service and
repair facility for correction of the problem that gave rise
to the nonconformity. Nothing in this paragraph shall in
any way limit the rights or remedies available to the
buyer under any other law. C g
(e) (1) Itshall be presumed that a reasonable number
of attempts have been made to conform:a new motor
vehicle to the applicable express warranties if, within one
year from delivery to the buyer or 12,000 miles on the

"~ odometer of the vehicle, whichever occurs first, either

(A) the same nonconformity has been subject to repair
four or more times by the manufacturer or its agents and

the buyer has at least once directly notified the -

manufacturer of the need for: the repair of the
nonconformity, or (B) the vehicle is out of service by
reason of repair of nonconformities by the manufacturer
or its agents for a cumulative total of more than 30
calendar days since delivery of the vehicle to the buyer.
The 30-day limit shall be extended only if repairs cannot
be performed due to conditions beyond the control of the
manufacturer or its agents. The buyer shall be required
to directly notify the manufacturer pursuant to

‘subparagraph (A) only if the manufacturer has clearly

and conspicuously disclosed to the buyer, with the
warranty or the owner’s manual, the provisions of this
subdivisiun and that of 'subdivision (d), including the
requirement that the buyer must notify the
manufacturer directly pursuant to subparagraph (A).
This presumption shall be a.rebuttable presumption
affecting the burden of proof, and it may be asserted by
the buyer in any civil action, including an action in small
claims court, or other formal or informal proceeding.

- (2) If a qualified third party dispute resolution process

L

'Y

@

35

36 ¢
37«
38"

39
40

‘Federal
- settlement procedures as set forth in Part 703 of Title 16
* of the Code of Federal Regulations, as those regulations
. read on January 1, 1987.
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'exists',. and the buyer receives timely notification in
+ writing of the availability of a third party process with a

description of its operation and effect, the presumption

" in paragraph (1) may not be asserted by the buyer until
“after the buyer has initially resorted to the third party
- process as required in paragraph (3). Notification of the
- availability of the third party process is not timely if the
“buyer suffers any prejudice resulting from any delay in

giving the notification. If a qualified third party dispute

resolution process does not exist, or if the buyer is

dissatisfied with the third party decision, or if the
manufacturer or its agent neglects to promptly fulfill the
terms of such third party decision after the decision is
accepted by the buyer, the buyer may assert the

:presumption provided in paragraph (1) in an action to
-.enforce the buyer’s rights under subdivision (d). The

findings ‘and decision of the third party shall be
admissible in evidence in the action without further
foundation. Any period of limitation of actions under any

‘federal or California laws with respect to any person shall

be extended for a period equal to the number of days
between the date a complaint is filed with a third party
dispute resolution process and the date of its decision or
the date before which the manufacturer or its agent is
required by the decision to fulfill its terms if the decision

- is accepted by the buyer, whichever occurs later.
.- (3) A qualified third party dispute resolution process
-shall be one that does all of the following:

(A) Complies with the minimum requirements of the
Trade Commission for informal dispute

- (B) Renders decisions which are binding on the
manufacturer if the buyer elects to accept the decision.
. (C) Prescribes a reasonable time, not to excced 30

“days after the decision is accepted by the buyer, within

‘which the manufacturer or its agent must fulfill the terms
of its decisions.
(D) ‘Provides arbitrators who are assigned to decide

94 260

am %%/ LEGISLATIVE INPENTSERVICE
L] 888

> 800) 666-1917
..--’ ( )




AB 2057 — 14 —

- 1 - disputes with copies of, and instruction in, the provisions
of the Fcderal Trade Commission’s regulations in Part
<703 of Title 16 of the Code of Federal Regulations as those
regulations read on January 1, 1987, Division 2
“(commencing with Section 2101) of the Commercial
Code, and this chapter. - : .
(E) Requires the manufacturer; when the process
-orders, under the terms of this chapter, either that the
nonconforming motor vehicle be replaced if the buyer

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
-39
40

buyer, to replace the motor vehicle or make restitution
in accordance with paragraph (2) of subdivision (d).

majority of the arbitration panel, for an inspection and
written report on the condition of a nonconforming
motor vehicle, at no cost to the buyer, by an automobile
expert who is independent of the manufacturer.

(G) Takes into account, in rendering decisions, all
legal and equitable factors, including, but not limited to,
the written warranty, the rights and remedies conferred
in regulalions of the Federal Trade Commission
contained in Part 703 of Title 16 of the Code of Federal
Regulations as those regulations read on January 1, 1987,
Division 2 (commencing with Section 2101) of the
Commercial Code, and this ehapter this chapter, and any
other equitable considerations appropriate' in the
circumstances. Nothing in this chapter requires that, to
be certificd as a qualified third party dispute resolution
process pursuant to this section, decisions of the process
must consider or provide remedies in the form of awards
of punitive damages or multiple damages, under
subdivision (c) of Section 1794, or of attorney’s fees under
subdivision (d) of Section 1794, or of consequential
damages other than as provided in subdivisions (a) and
(b) of Section 1794, including, but not limited to,
reasonable repair, towing and rental car costs actually
incurred by the buyer.

(H) Requires that no arbitrator deciding a dispute

may be a party to the dispute ; or an empleyee; agent; or

([,
..--’
R

consents to this remedy or that restitution be made to the

(F) Provides, at the request of the arbitrator or a -

l"/"

‘
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dealer for the manufacturer; and that no other person,
including an employee, agent, or dealer for the
manufacturer, may be allowed to participate in formal or
informal diseussiens substantively in the merits of any
dispute with the arbitrator unless the buyer is allowed to
participate egually also. Nothing in this paragraph
prohibits any member of an arbitration board from
deciding a dispute.

+ Beqﬂifest-h&tint—hee&seé&ﬁeféef{?efeﬁgfuﬁhef

_repair attempt; a hearing date shall be established no
later than 30 days after the repair attempt has been made;
to determine whether the manufaeturer has eorreeted
shall schedule an eppertunity manufaetarer
effeet the erdered repair no later then 30 days efter the

- order for the repair is served on the manufaeturer and
the buyer: 1§ ot the hearing; it is determined %ha% the
manufecturer did not eorreet the noneconformity; the
manufaeturer shall be ordered to either replaee the
metor vehiele; if the buyer eonsents to this remedy; or
to make restitution: -

© 001G UL GO DD

- (I) Obtains and maintains certification by the Bureau
of Automotive Repair pursuant to Chapter 20.5
(commencing with Section 9889.70) of Division 3 of the
Business and Professions Code. .

(4) For the purposes of subdivision (d) and t.hIS
subdivision the following terms have the following
meanings: . .

" (A) “Nonconformity” means a nonconformity which
substantially impairs the use, value, or safety of the new
motor vehicle to the buyer or lessee. .

(B) “New motor vehicle” means a new motor vehicle
which is used or bought for use primarily for persona!z
family, or household purposes. “New motor vehig’le
includes a dealer-owned vehicle and a ““demonstrator™ or
other motor vehicle sold with a manufacturer’s new car
warranty but does not include a motorcycle, a
motorhome, or a motor vehicle which is not registered
under the Vehicle Code because it is to be operated or

94 290
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used exclusively off the highways. A “demonstrator” is a
vehicle assigned by a dealer for the purpose of
demonstrating qualities and characteristics common to
vehicles of the same or similar model and type.

(5) No person shall sell or lease a motor vehicle
transferred by a buyer or lessee to a manufacturer as the
result of & noneenfoermity pursuant to paragraph (2) of
subdivision (d) unless the nature of the nonconformity
experienced by the original buyer or lessee is clearly and
conspicuously disclosed, the nonconformity is corrected,

"and the manufacturer warrants to the new buyer or

lessee in writing for a period of one year that the motor
vehicle is free of that nonconformity. -~

SEC. 3. Section 1793.25 is added to the Civil Code, to
read: ' '

1793.25. (a) Notwithstanding Part 1 (commencing
with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall
reimburse the manufacturer of a new motor vehicle for
an amount equal to the sales tax which the manufacturer
includes in making restitution to the buyer pursuant to
subparagraph (B) of paragraph (2) of subdivision (d) of
Section 1793.2, when satisfactory proof is provided that
the retailer of the motor vehicle for which the
manufacturer is making restitution has reported and paid
the sales tax on the gross receipts from the sale of that
motor vehicle. The State Board of Equalization may
adopt rules and regulations to carry out, facilitate
compliance with, or prevent circumvention or evasion of,
this section. ‘ : - .

(b) Nothing in this section shall in any way change the
application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or
other consumption, in this state or tangible personal
property pursuant to Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code.

(c) The manufacturer’s claim for reimbursement and
the board’s approval or denial of the claim shall be subject
to the provisions of Article 1 (commencing with Section
6901) of Chapter 7 of Part 1 of Division 2 of the Revenue

A% LEGISLATIVE INTENT"s
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and Taxation Code, except Sections 6902.1, 6903, 6907,
:and 6908 thereof, insofar as those provisions are not
inconsistent with this section.

S(]iZC. 4. Section 1794 of the Civil Code is amended to
read: -

1794. (a) Any buyer of consumer goods who is

damaged by a failure to comply with any obligation

under this chapter or under an implied or express
warranty or service contract may bring an action for the
recovery of damages and other legal and equitable relief.

(b) The measure of the buyer’s damages in an action
under this section shall be as follows:

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712,
and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods, Sections
2714 and 2715 of the Commercial Code shall apply, and
the measure of damages shall include the cost of repairs
necessary to make the goods conform.

(c) If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the
amounts recovered under subdivision (a), a civil penalty
which shall not exceed two times the amount of actual

‘damages. This subdivision shall not apply in any class

action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty.

(d) If the buyer prevails in an action under this
section, the buyer shall be allowed by the court to recover
as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney’s fees
based on actual time expended, determined by the court
to -have been reasonably incurred by the buver in
connection with the commencement and prosecution of
such action. C

(e) (1) Except as otherwise provided in this
subdivision, if the buyer establishes a' violation of
paragraph (2) of subdivision (d) of Section 1793.2. the
buyer shall recover damages ; and reasonable attorney's

94 330
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fees and costs, and may recover a civil penalty of up to
two times the amount of damages.. : -

(2) If the manufacturer maintains a qualified
third-party dispute resolution process which substantially
complies with subdivision (e) of Section 1793.2, the
manufacturer shall not be liable for any civil penalty
pursuant to this subdivision. . .- .

(3) After the occurrence of the events giving rise to
the presumption established in paragraph (1) of
subdivision (e) of Section 1793.2, the buyer may serve
upon the manufacturer a written notice requesting that
the manufacturer comply with paragraph (2) - of

subdivision (d) of Section 1793.2. 'If the buyer fails to"

serve the notice, the manufacturer shall not be liable for
a civil penalty pursuant to this subdivision.

(4) If the buyer serves the notice described in.

paragraph (3) and the manufacturer complies with
paragraph (2) of subdivision (d) of Section 1793.2 within

30 days of the service of that notice, the manufacturer-

shall not be liable for a civil penalty pursuant to this
subdivision. . o

(5) If the buyer recovers a civil penalty under

subdivision (c), the buyer may not also recover a civil -

penalty under this subdivision for the same violation.

SEC. 5. Section 7102 of the Revenue and Taxation

Code is amended to read: ‘
7102. The money in the fund shall, upon order of the
Controller, be drawn therefrom for refunds under this

part, and pursuant to Section 1793.25 of the Civil Code, or '

be transfeired in the following manner:

(a) (1) All revenues, less refunds, derived under this .

part at the 4% percent rate, including the imposition of
sales and use taxes with respect to the sale, storage, use,
or other consumption of motor vehicle fuel which would
not have been received if the sales and use tax rate had

been 5 percent and.if motor vehicle fuel, as defined for
purposes of the Motor Vehicle Fuel License Tax Law

(Part 2 (commencing with Section 7301)), had been
exempt from sales and use taxes, shall be estimated by the
State Board of Equalization, with the concurrence of the

.
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-Department of Finance shall be transferred during each

fiscal year to the Transportation Planning and
Development Account in the State Transportation Fund

for appropriation pursuant to Section 99312 of the Public
Utilities Code.

+ * (2) If the amount transferred pursuant to paragraph

(D)

is less than one hundred ten million dollars
($110,000,000)  in any fiscal year, an additional amount

‘equal to the difference between one hundred ten million

dollars ($110,000,000) and the amount so transferred shall
be transferred, to the extent funds are available, as
follows:

(A) For the 1986-87 fiscal year, from the General
Fund. :

(B) For the 1987-88 and each subsequent fiscal year,
from the state revenues due to the imposition of sales and
use taxes on fuel, as defined for purposes of the Use Fuel
Tax Law (Part 3 (commencing with Section 8601)).

»-(b) The balance shall be transferred to the General
Fund. : ' '
(c) The estimate required by subdivision (a) shall be

~based on taxable transactions occurring during a calendar

year, and the transfers required by subdivision (a) shall
be made during the fiscal year that commences during
that - same calendar year. Transfers required by
paragraphs (1) and (2) of subdivision (a) shall be made
quarterly.

SEC. 6. Section 3050 of the Vehicle Code is amended
to read: '

3050. The board shall do all of the following:

(a) Adopt rules and regulations in accordance with
Chapter 3.5 (commencing with Section 11340) of Part 1
of Division 3 of Title 2 of the Government Code

-governing such matters as are specifically committed to

its jurisdiction.
(b) Hear and consider, within the limitations and in

-accordance with .the procedure provided, an appeal

presented by an applicant for, or holder of, a license as a

‘new motor vehicle dealer, manufacturer, manufacturer
branch, distributor, distributor branch, or representative

94 360
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“when the applicant 'or ~licensee + submits -.an . appeal

provided for in this chapter from a decision arising out of
the department. S -

(c) Counsider any matter concerning the activities or
practices of any person applying for or holding a license
as a new motor’ vehicle dealer, manufacturer,
manufacturer branch, distributor, distributor branch, or

‘representative pursuant to Chapter 4 (commencing with

Section 11700) of Division 5 submitted by any person. A
member of the board who is a new motor vehicle dealer
may not participate in, hear, comment, advise other
members upon, or decide any matter considered by the
board pursuant to this subdivision that involves a dispute
between a franchisee and franchisor. After - such
consideration, the board may do any one or any
combination of the following: ' ‘ ‘

(1) Direct the department to conduct investigation of |

matters that the board deems reasonable, and make a
written report on the results of the investigation to the
board within the time specified by the board.

(2) Undertake to mediate, arbitrate, or otherwise
resolve any honest difference of opinion or viewpoint
existing between any member of the public and any new
motor vehicle dealer, manufacturer, manufacturer
branch, distributor branch, or representative.

(3) Order the department to exercise any and all
authority or power that the department may have with
respect to the issuance, renewal, refusal to renew,
suspension, or revocation of the license of any new motor
vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative as such
license is required under Chapter 4 (commencing with
Section 11700) of Division 5. '

(d) Hear and consider, within the limitations and in
accordance with the procedure provided, a protest
presented by a franchisee pursuant to Section 3060, 3062,
3064, or 3065. A member of the board who is a new motor
vehicle dealer may not participate in, hear, comment,
advise other members upon, or decide, anyv matter
involving a protest filed pursuant to Article 4
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AMENDED IN SENATE SEPTEMBER 4, 1987

i;‘ ” AMENDED IN SENATE AUGUST 25, 1987
AMENDED IN SENATE AUGUST 17, 1987

; AMENDED IN ASSEMBLY JUNE 11, 1987

| AMENDED IN ASSEMBLY MAY 13, 1987

) AMENDED IN ASSEMBLY APRIL 28, 1987

i CALIFORNIA LEGISLATURE—1987-88 REGULAR SESSION

ASSEMBLY BILL No. 2057

Introduced by Assembly Member Tanner

March 6, 1987

An act to add Chapter 20.5 (commencing with Section
9889.70) to Division 3 of the Business and Professions Code, to
amend Sections 1793.2 and 1794 of, and to add Section 1793.25
to, the Civil Code, to amend Section 7102 of the Revenue and
Taxation Code, and to amend Section 3050 of the Vehicle
Code, relating to warranties, and making an appropriation
therefor.

LEGISLATIVE COUNSEL'S DIGEST
AB 2057, as amended, Tanner. Warranties: new motor
vehicles.
- (1) Existing law imposes various duties upon
- manufacturers making express warranties with respect to
consumer goods, including the duty to replace the goods or
reimburse the buyer, as specified, if the goods are not
repaired to conform to those warranties after a reasonable
number of attempts. Existing law also prohibits a buyer of
such goods from asserting a presumption that a reasonable
number of attempts have been made to conform a new motor
vehicle, as specified, unless the buyer first resorts to a third

':/ LEGISLATIVE INTENT SERVICE (800) 666-1917 93 893
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'party’ dlspute 1esolut10n process as deflned followmg notice .
that such a process is available.-

This bill would revise the prov151ons relating to warrantles :
on new motor vehicles to require the manufacturer or its
representative to replace the vehicle or make restitution, as
‘specified, if unable to conform the vehicle to the applicable
express warranties after a reasonable number of attempts.
The bill would, on July 1, 1988, revise the definitions of “motor
vehicle,” “new motor vehicle,” and “qualified third party
dispute - resoiution process” and define the term
“demonstrator” for these purposes, and require the Bureau of |
Automotive Repair to establish a program for the certification
of third party dispute resolution processes pursuant to
regulations adopted by the New Motor Vehicle Board, as
specified. The bill would prohibit the sale or lease of a motor
vehicle transferred by a buyer or a lessee to a manufacturer
for a-nonconformity, as defined, except as specified. The bill
would also'make related changes . :

- The bill would, on July 1, 1988, create the Certification
Account within the Automotive Repair Fund, to be funded by
fees imposed on manufacturers and distributors pursuant to
the bill and collected by the New Motor Vehicle Board, as |
specified, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

(2) Existing law authorizes the award of court costs and
attorney’s fees to a consumer who prevails in a warranty
action. '

This bill would requ1re the award of court costs and
attorney’s fees to consumers who prevail in such actions, and
would also authorize the award of civil penalties, as specified,
against certain manufacturers. Existing law provides for the
disposition of moneys in the Retail Sales Tax Fund.

This bill would provide for reimbursement from the Retail g
Sales Tax Fund to a manufacturer of a new motor vehicle for @
an amount equal to the sales tax involved when the
manufacturer makes restitution to a buyer under the blll
- thereby making an appropriation.

(3) The bill would appropriate $25,334 from the Alotor
Vehicle Account in the State Transportation Fund to the New
Motor Vehicle Board for reimbursement to the Department

’ o,o':,
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(a‘ of Motor Vehicles for expenses incurred in carrying out
provisions of the act, and would prowde for the repayment of
that amount, as specified.
(4) This bill would incorporate add1t10nal changes in
- Section 7102 of the Revenue and Taxation Code, proposed by
AB 276, to be operative only if AB 276 and this bill are both
F. chaptered and become effective January 1, 1987, and this bill
is chaptered last.
Vote: 2%. Appropriation: yes. Fiscal committee: yes.
~ State-mandated local program: no.

 The people of the State of California do enact as follows:

1 SECTION1. Chapter20.5 (commencing with Section
2 9889.70) is added to Division 3 of the Business and
3 Professigns Code, to read:
4 SR

5 CHAPTER 20.5. CERTIFICATION OF THIRD PARTY
6

7

8

. DiISPUTE RESOLUTION PROCESSES
9889.70. Unless the context requires otherwise, the
9 following definitions govern the construction of this
10 chapter:
11 (a) “Bureau”
12 Repair. ‘
13 (b) “New motor vehicle” means a new motor vehicle .
14 as defined in subparagraph (B) of paragraph (4) of
15 subdivision (e) of Section 1793.2 of the Civil Code.
16 (c) “Manufacturer” means a new motor vehicle
17 manufacturer, manufacturer branch, distributor, or
18 distributor branch required to be licensed pursuant to
19 Article 1 (commencing with Section 11700) of Chapter 4
20 of D1v151on 5 of the Vehicle Code.
21 (d) “Qualified third party dispute resolution process”
22 means a third party dispute resolution process which
23 operates in compliance with paragraph (3) of subdivision
24 (e) of Section 1793.2 of the Civil Code and this chapter
25 and which has been certified by the bureau pursuant to
26 this chapter.
. 27  9889.71. The bureau shall establish a program for

means the Bureau of Automotive

(800) 666-1917 93 80
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certifying each third party dispute resolution process ’
used for the arbitration of disputes pursuant to paragraph
(2) of subdivision (e) of Section 1793.2 of the Civil Code.

- In establishing the program, the bureau shall do all of the

following: ‘

(a) Prescribe and provide forms to be used to apply for
certification under this chapter.

(b) Establish a set of minimum standards which shall
be used to determine whether a third party dispute
resolution process is in substantial compliance with
‘paragraph (3) of subdivision (e) of Section 1793.2 of the
Civil Code and this chapter. ’ '

(c) Prescribe the information which each
manufacturer, or other entity, that uses a third party -
dispute resolution process, and that applies to have that
process certified by the bureau, shall provide the bureau
in the application for certification. In préscribing the
information to accompany the application for
certification, the bureau shall require the manufacturer,
or other entity, to provide only that information which &4
the bureau finds is reasonably necessary to enable the
bureau to determine whether the third party dispute
resolution process is in substantial compliance with
paragraph (3) of subdivision (e) of Section 1793.2 of the@

~ Civil Codle and this chapter.

(d) Prescribe the information that each qualified third -
party dispute resolution process shall provide the bureau,
and the time intervals at which the information shall be
required, to énable the bureau to determine whether the
qualified third party dispute resolution process continues
to operate in substantial compliance with paragraph (3)
of subdivision (e) of Section 1793.2 of the Civil Code and
this chapter.

9889.72. (a) Each manufacturer may establish, or .
otherwise make available to buyers or lessees of new
motor vebhicles, a qualified third party dispute resolution
process for the resolution of disputes pursuant to
paragraph (2) of subdivision (e) of Section 1793.2 of the
Civil Cod2. The manufacturer, or other entity, which
operates the third party dispute resolution process shall

.
.'l.-’ ':’ LEGISLATIVE INTEN® SERVI

()
..--’

O O~TID U A N -

CiE (800) 666-1917

—_5— AB 2057

apply to the bureau for certification of that process. The

application for certification shall be accompanied by the
information prescribed by the bureau. .

(b) The bureau shall review the application and
accompanying information and, after conducting an
onsite inspection, shall determine whether the third
party dispute resolution process is in substantial
compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code and this chapter. If the
bureau determines that the process is in substantial
compliance, the bureau shall certify the process. If the
bureau determines that the process is not in substantial
compliance, the bureau shall deny certification and shall
state, in writing, the reasons for denial and the
modifications in the operation of the process that are
required in order for the process to be certified.

(c) The bureau shall make a final determination
whether to certify a third party dispute resolution process
or to deny certification not later than 90 calendar days
following the date the bureau accepts the application for
certification as complete.

0889.73. (a) The bureau, in accordance with the time
intervals prescribed pursuant to subdivision (d) of
Section 9889.71, but at least once annually, shall review
the operation and performance of each qualified third
party dispute resolution process and determine, using the
information provided the bureau as prescribed pursuant
to subdivision (d) of Section 9889.71 and the monitoring
and inspection information described in subdivision (c)
of Section 9889.74, whether the process is operating in
substantial compliance with paragraph (3) of subdivision
(e) of Section 1793.2 of the Civil Code and this chapter.
If the bureau determines that the process is in substantial
compliance, the certification shall remain in effect.

(b) If the bureau determines that the process is not in
substantial compliance with paragraph (3) of subdivision
(e) of Section 1793.2 of the Civil Code or this chapter, the
bureau shall issue a notice of decertification to the
manufacturer, or other entity, which uses that process.
The notice of decertification shall state the reasons for the

gr 1110
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issuance of the notice and prescribe the modifications in
the operation of the process that are required in order for
the process to retain its certification.

(c) A notice of decertification shall take effect 180
calendar days following the date the notice is served on
the manufacturer, or other entity, which uses the process
that the bureau has determined is not in substantial
compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code or this chapter. The
bureau shall withdraw the notice of decertification prior
to its effective date if the bureau determines, after a
public hcaring, that the manufacturer, or other entity,
which uses the process has made the modifications in the
operation of the process required in the notice of
decertification and is in substantial compliance with
paragraph (3) of subdivision (e) of Section 1793.2 of the
Civil Code and this chapter.

9889.74. In addition to any other requ1rements of this
chapter, the bureau shall do all of the following:

- (a) Establish procedures to assist owners or lessees of
new motour vehicles who have complaints regarding the

~ operation of a qualified third party dispute resolution

process. o
(b) Establish methods for measuring customer
satisfaction and to identify violations of this chapter,
which shall include an annual random postcard or
telephone survey by the bureau of the customers of each
qualified third party dispute resolution process.
(c) Monitor and inspect, on a regular basis, qualified

third party dispute resolution processes to determine

whether they continue to meet the standards for
certification. Monitoring and inspection shall include, but
not be limited to, all of the following:

(1) Onsite inspections of each certified process not less
frequently than twice annually.

(2) Investigation of complaints from consumers
regarding the operation of qualified third party dispute
resolutiori processes and analyses of representative
samples of complaints against each process.

(3) Anulyses of the annual surveys required by .
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subdivision (b).

(d) Notify the Department of Motor Vehicles of the
failure of a manufacturer to honor a decision of a qualified
third party dispute resolution process to enable the
department to take appropriate enforcement action
against the manufacturer pursuant to Section 11705.4 of
the Vehicle Code.

(e) Submit a biennial report to the Legislature
evaluating the effectiveness of this chapter, make
available to the public summaries of the statistics and
other information supplied by each qualified third party
resolution process, and publish educational materials
regarding the purposes of this chapter.

(f) Adopt regulations as necessary and appropriate to
implement the provisions of this chapter.

9889.75. The New Motor Vehicle Board in the
Department of Motor Vehicles shall, in accordance with
the procedures prescribed in this section, administer the
collection of fees for the purposes of fully funding the
administration of this chapter.

(a) There is hereby created in the Automotive Repair
Fund a Certification Account. Fees collected pursuant to
this section shall be deposited in the Certification
Account and shall be available, upon appropriation by the
Legislature, exclusively to pay the expenses incurred by
the bureau in administering this chapter. If at the
conclusion of any fiscal year the amount of fees collected
exceeds the amount of expenditures for that purpose
during that fiscal year, the surplus in the Certification
Account shall be carried over into the succeeding fiscal
year.

(b) Beginning July 1, 1988, every applicant for a
license as a manufacturer manufacturer branch,
distributor, or distributor branch, and every applicant for
the renewal of a license as a manufacturer, manufacturer
branch, distributor, or distributor branch, shall
accompany the application with a statement of the

number of motor vehicles sold, leased, or otherwise
distributed by or for the applicant in this state during the
preceding calendar year, and shall pay to the

896
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Department of Motor Vehicles, for each issuance or ‘ : . 1 (1) Maintain in this state sufficient service and repair
renewal of the license, an amount prescribed by the New : 2 facilities reasonably close to all areas where its consumer

" Motor Vehicle Board, but not to exceed one dollar ($1)
for each motor vehicle sold, leased, or distributed by or
for the applicant in this state during the preceding

goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service and
repair facilities independent repair or service facilities

reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with this paragraph, a
manufacturer may enter into warranty service contracts
with independent service and repair facilities. The
warranty service contracts may provide for a fixed
schedule of rates to be charged for warranty service or
warranty repair work, however, the rates fixed by such
contracts shall be in conformity with the requirements of
subdivision (c) of Section 1793.3. The rates established
- pursuant to subdivision (c) of Section 1793.3, between the
“manufacturer and the independent service and repair
facility, shall not preclude a good faith discount which is

rounded to the nearest dollar in the manner described in @.
Section 9559 of the Vehicle Code. No more than one -,
dollar ($1) shall be charged, collected, or received from
. 10 "any one or more licensees pursuant to this subd1v1s1on
11 with respect to the same motor vehicle.
12 (c) On or before January 1 of each calendar year, the
13 bureau shall determine the dollar amount, not to exceed
14 one dollar ($1) per motor vehicle, which shall be
15 collected and received by the Department of Motor
16 Vehicles beginning July 1 of that year, based upon an
17 estimate of the number of sales, leases, and other
18 dispositions of motor vehicles in this state during the

calendar year. The total fee paid by each licensee shall be ‘\ ' ’
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19 preceding calendar year, in order to fully fund the " reasonably related to reduced credit and general
20 program established by this chapter during the following . . overhead cost factors arising from the manufacturer’s
21 fiscal year. The bureau shall notify the New Motor 21 payment of warranty charges direct to the independent
22 Vehicle Board of the dollar amount per motor vehicle 22 service and repair facility. The warranty service contracts
23 that the New Motor Vehicle Board shall use in calculating 23 authorized by this paragraph shall not be executed to
gg the amounts lof theb(fiees to be collected from applicants . ’ gg cover a c;l)eri<1)d lc;f time in e:;cess of one i/eart, ancl1 riltay b?
pursuant to this subdivision. renewed only by a separate, new contract or letter o
26 (d) For the purposes of this section, “motor vehicle” ' 26 agreement between the manufacturer and the
27 means a new passenger or commercial motor vehicle of 27 independent service and repair facility.
28 a kind that is required to be registered under the Vehicle 28 (2) In the event of a failure to comply with paragraph
+ 29 Code, but the term does not include a motorcycle, a 29 (1) of this subdivision, be subject to Section 1793.5.
30 motor home, or any vehicle whose gross weight exceeds 30 (3) Make available to authorized service and repair
31 10,000 pounds 31 facilities sufficient service literature and replacement
32 (e) The New Motor Vehicle Board ~may adopt 32 ‘parts to effect repairs during the express warranty
33 regulations to implement this section. \ 33 period. '
34  9889.76. This chapter shall become operative on July ‘/ . 34  (b) Where such service and repair facilities are
35 1, 1988. 35 maintained in this state and service or repair of the goods
36 SEC. 2. Section 1793.2 of the Civil Code is amended 36 is necessary because they do not conform with the
37 to read: 37 applicable express warranties, service and repair shall be
38 17932. (a) Every manufacturer of consumer goods 38 commenced within a reasonable time by the
39 sold in this state and for which the manufacturer has 39 manufacturer or its representative in this state. Unless
40 made an express warranty shall: .) (\. 40 the buyer agrees in writing to the contrary, the goods
..".':’:::’ LEGISLATIVE INTENTSERVICE (800) 666-1917 9381507
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shall be serviced or repaired so as to conform to the .
appficable warranties within 30 days: Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day.
requirernent. Where delay arises, conforming goods shall
be tendered as soon as possible followmg termination of
the condition giving rise to the delay. - .
(c) The buyer shall deliver nonconforming goods to
the manufacturer’s service and repair facility within this
state, unless, due to reasons of size and weight, or method
of attachment, or method of installation, or nature of the
nonconformity, delivery  cannot reasonably be
accomplished. If the buyer cannot return the
nonconforming goods for any of these reasons, he or she
shall notify the manufacturer or its nearest service and
repair lucility within the state. Written notice of
nonconformity to the manufacturer or its service and

- repair facility shall constitute return of the goods for

purposes of this section. Upon receipt of such notice of
nonconlformity the manufacturer shall, at its option, .
service or repair the goods at the buyer s residence, or
pick up the goods for service and repair, or arrange for
transporting the goods to its service and repair facility.

All reasonable costs of transporting the goods when a
buyer cannot return them for any of the above reasons
shall be at the manufacturer’s expense. The reasonable
costs of Lr ansporting nonconformlng goods after delivery

to the service and repair facility until return of the goods

to the buyer shall be at the manufacturer’s expense.

(d) (1) Except as provided in paragraph (2), if the
manufacturer or its representative in this state does not
service or repair the goods to conform to the applicable
express warranties after a reasonable number of
attempts, the manufacturer shall either replace the goods .)
or reimburse the buyer in an amount equal to the
purchase price paid by the buyer, less that amount
directly attributable to use by the buyer prior to the
discovery of the nonconformity.

(2) If the manufacturer of its representative in this
state is unable to service or repair a new motor vehicle,

‘J%’
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as that term is defined in subparagraph (B) of paragraph
(4) of subdivision (e), to conform to the applicable
express warranties after a reasonable number of
attempts, the manufacturer shall either promptly replace

.the new motor vehicle in accordance with subparagraph

(A) or promptly make restitution to the buyer in
accordance with subparagraph (B). However, the buyer
shall be free to elect restitution in lieu of replacement,
and in no event shall the buyer be required by the
manufacturer to accept a replacement vehicle.

(A) In the case of replacement, the manufacturer shall
replace the buyer’s vehicle with a new motor vehicle

- susbstantially identical to the vehicle replaced. The

replacement vehicle shall be accompanied by all express
and implied warranties that normally accompany new
motor vehicles of that specific kind. The manufacturer
also shall pay for, or to, the buyer the amount of any sales
or use tax, license fees, registration fees, and other official
fees which the buyer is obligated to pay in connection
with the replacment, plus any incidental damages to
which the buyer is entitled under Section 1794, including,
but not limited to, reasonable repair, towing, and rental
car costs actually incurred by the buyer.

(B) In the case of restitution, the manufacturer shall
make restitution in an amount equal to the actual price
paid or payable by the buyer, including any charges for
transportation and manufacturer-installed options, but
excluding nonmanufacturer items installed by a dealer or
the buyer, and including any collateral charges such as
sales tax, license fees, registration fees, and other official
fees, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to,
reasonable repair, towing, and rental car costs actually
incurred by the buyer.

(C) When the manufacturer replaces the new motor
vehicle pursuant to subparagraph (A), the buyer shall
only be liable to pay the manufacturer an amount directly
attributable to use by the buyer of the replaced vehicle
prior to the time the buyer first delivered the vehicle to
the manufacturer or distributor, or its authorized service
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and repair facility for correction of the problem that gave .

rise to the nonconformity. When restitution is made
pursuant to subparagraph (B), the amount to be paid by
the manufacturer to the buyer may be reduced by the
manufacturer by that amount directly attributable to use
by the buyer prior to the time the buyer first delivered
the vehicle to the manufacturer or distributor, or its
authorized service and repair facility for correction of the
problem that gave rise to the nonconformity. The
amount directly attributable to use by the buyer shall be
determined by multiplying the actual price of the new
motor vehicle paid or payable by the buyer, including
any charges ' for transportation - and
manufacturer-installed options, by a fraction having as its
denominator 120,000 and having as.its numerator the
number of miles traveled by the new motor vehicle prior
to the time the buyer first delivered the vehicle to the
manufacturer or distributor, or its authorized service and
repair facility for correction of the problem that gave rise
to the nonconformity. Nothing in this paragraph shall in
any way limit the rights or remedies available to the
buyer under any other law. \

(e) (1) Itshall be presumed that a reasonable number

of atternpts have been made to conform a new motor
vehicle to the applicable express warranties if, within one
year from delivery to the buyer or 12,000 miles on the
odometer of the vehicle, whichever occurs first, either
(A) the same nonconformity has been subject to repair
four or more times by the manufacturer or its agents and
the buyer has at least once directly notified the
manufacturer of the need for the repair of the
nonconformity, or (B) the vehicle is out of service by
reason of repair of nonconformities by the manufacturer
or its agents for a cumulative total of more than 30
calendar days since delivery of the vehicle to the buyer.
The 30-day limit shall be extended only if repairs cannot
be perfurmed due to conditions beyond the control of the
manufacturer or its agents. The buyer shall be required
to directly notify the manufacturer pursuant to
subparagraph (A) only if the manufacturer has clearly
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and conspicuously disclosed to the buyer, with the

warranty or the owner’s manual, the provisions of this
subdivision and that of subdivision (d), including the
requirement that the buyer must notify the
manufacturer directly pursuant to subparagraph (A). -
This presumption shall be a rebuttable presumption
affecting the burden of proof, and it may be asserted by
the buyer in any civil action, including an action in small
claims court, or other formal or informal proceeding.
(2) If a qualified third party dispute resolution process
exists, and the buyer receives timely notification in

. writing of the availability of a third party process with a

description of its operation and effect, the presumption
in paragraph (1) may not be asserted by the buyer until
after the buyer has initially resorted to the third party
process as required in paragraph (3). Notification of the
availability of the third party process is not timely if the
buyer suffers any prejudice resulting from any delay in
giving the notification. If a qualified third party dlspute
resolution process does not exist, or if the buyer is
dissatisfied with the third party decision, or if the
manufacturer or its agent neglects to prompt]y fulfill the
terms of such third party decision after the decision is
accepted by the buyer, the buyer may assert the
presumption provided in paragraph (1) in an action to
enforce the buyer’s rights under subdivision (d). The
findings and decision of the third party shall be
admissible in evidence in the action without further
foundation. Any period of limitation of actions under any
federal or California laws with respect to any person shall
be extended for a period equal to the number of days

- between the date a complaint is filed with a third party

dispute resolution process and the date of its decision or
the date before which the manufacturer or its agent is
required by the decision to fulfill its terms if the decision
is accepted by the buyer, whichever occurs later. _

(3) A qualified third party dispute resolution process.
shall be one that does all of the following:

(A) Complies with the minimum requirements of the
Federal Trade Commission for informal dispute

a1 9A0
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settlement procedures as set forth in Part 703 of Title 16 .
of the Code of Federal Regulations, as those regulations .

read on January 1, 1987.

(B) Renders decisions which are binding on the
manufacturer if the buyer elects to accept the decision.

(C) Prescribes a reasonable time, not to exceed 30 g
days after the decision is accepted by the buyer, within .

‘which the manufacturer or its agent must fulfill the terms

of its decisions. ,
(D) Provides arbitrators who are assigned to decide
disputes with copies of, and instruction in, the provisions

" of the I'ederal Trade Commission’s regulations in Part

703 of Title 16 of the Code of Federal Regulations as those
regulations read on January 1, 1987, Division 2
(commencing with Section 2101) of the Commercial
Code, and this chapter. _ '

(E) Requires the manufacturer, when the process
orders, under the terms of this chapter, either that the
nonconforming motor vehicle be replaced if the buyer
consents to this remedy or that restitution be made to the .
buyer, to replace the motor vehicle or make restitution
in accordance with paragraph (2) of subdivision (d).

(F) Provides, at the request of the arbitrator or a
majority of the arbitration panel, for an inspection and .
written report on the condition of a nonconforming @
motor vehicle, at no cost to the buyer, by an automobile
expert who is independent of the manufacturer.

(G) Takes into account, in rendering decisions, all
legal and equitable factors, including, but not limited to,
the written warranty, the rights and remedies conferred
in regulations of the Federal Trade Commission
contained in Part 703 of Title 16 of the Code of Federal
Regulations as those regulations read on January 1, 1987, .
Division 2 (commencing with Section 2101) of the )
Commercial Code, this chapter, and any other equitable
considerations appropriate in the circumstances. Nothing
in this chapter requires that, to be certified as a qualified
third party dispute resolution process pursuant to this
section, decisions of the process must consider or provide _
remedies in the form of awards of punitive damages or @)
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multiple damages, under subdivision (c) of Section 1794,
or of attorney’s fees under subdivision (d) of Section 1794,
or of consequential damages other than as provided in
subdivisions (a) and (b) of Section 1794, including, but
not limited to, reasonable repair, towing and rental car
costs actually incurred by the buyer.

(H) Requires that no arbitrator deciding a dispute
may be a party to the dispute and that no other person,
including an employee, agent, or dealer for the
manufacturer, may be allowed to participate
substantively in the merits of any dispute with the
arbitrator unless the buyer is allowed to participate also.
Nothing in this paragraph prohibits any member of an
arbitration board from deciding a dispute.

(I) Obtains and maintains certification by the Bureau
of Automotive Repair pursuant .to Chapter 20.5
(commencing with Section 9889.70) of Division 3 of the
Business and Professions Code.

(4) For the purposes of subdivision (d) and this
subdivision the following terms have the following
meanings: :

(A) “Nonconformity” means a nonconformity which
substantially impairs the use, value, or safety of the new
motor vehicle to the buyer or lessee. .

(B) “New motor vehicle” means a new motor vehicle
which is used or bought for use primarily for personal,

family, or household purposes. “New motor vehicle”

includes a dealer-owned vehicle and a “demonstrator” or
other motor vehicle sold with a manufacturer’s new car
warranty: but does not include a motorcycle, a
motorhome, or a motor vehicle which is not registered
under the Vehicle Code because it is to be operated or

“used exclusively off the highways. A “demonstrator” is a

vehicle assigned by a dealer for the purpose of
demonstrating qualities and characteristics common to
vehicles of the same or similar model and type.

(5) No person shall sell or lease a motor vehicle
transferred by a buyer or lessee to a manufacturer
pursuant to paragraph (2) of subdivision (d) unless the
nature of the nonconformity experienced by the original
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buyer or lessee is clearly and conspicuously disclosed, the “
nonconformity is corrected, and the manufacturer

warrants to the new buyer or lessee in writing for a

period of one year that the motor vehicle is free of that -

nonconformity.

SEC. 3. Section 1793.25 is added to the Civil Code, to
read: : '

1793.25. (a) Notwithstanding Part 1 (commencing
with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall
reimburse the manufacturer of a new motor vehicle for
an amount equal to the sales tax which the manufacturer
includes in making restitution to the buyer pursuant to
subparagraph (B) of paragraph (2) of subdivision (d) of
Section 1793.2, when satisfactory proof is provided that
the retailer of the motor vehicle for which the
manufacturer is making restitution has reported and paid
the sales tax on the gross receipts from the sale of that

~motor vehicle. The State Board of Equalization may

adopt rules and regulations to carry out, facilitate
compliance with, or prevent circumvention or evasion of,
this section. .

(b) Nothing in this section shall in any way change the
application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or

. other consumption, in this state or tangible personal
property pursuant to Part 1 (commencing with Section

6001) of Division 2 of the Revenue and Taxation Code.
(c) The manufacturer’s claim for reimbursement and

the board’s approval or denial of the claim shall be subject -

to the provisions of Article 1 (commencing with Section
6901) of Chapter 7 of Part 1 of Division 2 of the Revenue
and Taxation Code, except Sections 6902.1, 6903, 6907,
and 6908 thereof, insofar as those provisions are not

-inconsistent with this section.

SEC. 4. . Section 1794 of the Civil Code is amended to

"read:

1794. (a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation

@

under this chapter or under an implied or express ‘)
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warranty or service contract may bring an action for the
recovery of damages and other legal and equitable relief.

" (b) The measure of the buyer’s damages in an action

.under this section shall be as fellews include the rights of

replacement or reimbursement as set forth in subdivision
(d) of Section 1793.2, and the following:

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712,
and 2713 of the Commercial Code shall apply. '

(2) Where the buyer has accepted the goods, Sections
2714 and 2715 of the Commercial Code shall apply, and
the measure of damages shall include the cost of repairs
necessary to make the goods conform.

(c) If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the
amounts recovered under subdivision (a), a civil penalty
which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty.

(d) If the buyer prevails in an action under this
section, the buyer shall be allowed by the court to recover
as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney’s fees
based on actual time expended, determined by the court
to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of
such action.

(e) (1) Except as otherwise provided in this
subdivision, if the buyer establishes a violation of
paragraph (2) of subdivision (d) of Section 1793.2, the
buyer shall recover damages and reasonable attorney’s
fees and costs, and may recover a civil penalty of up to
two times the amount of damages.

(2) If the manufacturer maintains a qualified
third-party dispute resolution process which substantially
complies with subdivision (e) of Section 1793.2, the
manufacturer shall not be liable for any civil penalty
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pursuant to this subdivision. :

(3) After the occurrence of the events giving rise to
the presumption established in paragraph (1) of
subdivision (e) of Section 1793.2, the buyer may serve
upon the manufacturer a written notice requesting that
the manufacturer . comply with paragraph (2) of
subdivision (d) of Section 1793.2. If the buyer fails to
serve the notice, the manufacturer shall not be hable for
a civil penalty pursuant to this subdivision.

(4) If the buyer serves the notice described in
paragraph (3) and the manufacturer complies with
paragraph (2) of subdivision (d) of Section 1793.2 within
30 days of the service of that notice, the manufacturer
shall not be liable for a 01v11 penalty pursuant to this
subdivision.

(5) If the buyer recovers a civil penalty. under
subdivision (c), the buyer may not also recover a civil
penalty under this subdivision for the same violation.

SEC. 5. Section 7102 of the Revenue and Taxation

- Code is amended to read:

7102. The money in the fund shall, upon order of the

Controiler, be drawn therefrom for refunds under this
part, and pursuant to Section 1793.25 of the Civil Code, or
be transferred in the following manner:
- (a) (1) All revenues, less refunds, derived under this
part at the 4% percent rate, including the imposition of
sales and use taxes with respect to the sale, storage, use,
or other consumption of motor vehicle fuel which would
not have been received if the sales and use tax rate had
been 5 percent and if motor vehicle fuel, as defined for
purposes of the Motor Vehicle Fuel License Tax Law
(Part 2 (commencing with Section 7301)), had been
exempl from sales and use taxes, shall be estimated by the
State Board of Equalization, with the concurrence of the
Department of Finance shall be transferred during each
fiscal year to the: Transportation Planning and
Development Account in the State Transportation Fund
for appropriation pursuant to Sectlon 99312 of the Public
Utilities Code.

(2) If the amount transferred pursuant to paragraph
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(1) is less than one hundred ten million dollars

($110,000,000) in any fiscal year, an additional amount

equal to the difference between one hundred ten million
dollars ($110,000,000) and the amount so transferred shall
be - transferred, to the extent funds are available, as
follows:

(A) For the 1986—87 fiscal year, from the General
Fund.

(B) For the 1987-88 and each subsequent fiscal year,
from the state revenues due to the imposition of sales and
use taxes on fuel, as defined for purposes of the Use Fuel
Tax Law (Part 3 (commencing with Section 8601)).

(b) The balance shall be transferred to the General
Fund.

(c) The estimate requlred by subdivision (a) shall be

‘based on taxable transactions occurring during a calendar
-year, and the transfers required by subdivision (a) shall

be made during the fiscal year that commences during
that same calendar year. Transfers required by
paragraphs (1) and (2) of subdivision (a) shall be made
quarterly.

SEC. 6. Section 7102 of the Revenue and Taxatzon
Code is amended to read:

7102. The money in the fund shall, upon order of the
Controller, be drawn therefrom for refunds under this
part, and pursuant to Section 1793.25 of the Civil Code,
or be transferred in the following manner:

(a) (1) All revenues, less refunds, derived under this
part at the 4%, percent rate, including the imposition of
sales and use taxes with respect to the sale, storage, use,
or other consumption of motor vehicle fuel which would
not have been received if the sales and use tax rate had
been 5 percent and if motor vehicle fuel, as defined for

. purposes of the Motor Vehicle Fuel License Tax Law

(Part 2 (commencing with Section 7301)), had been
exempt from sales and use taxes, shall be estimated by the
State Board of Equalization, with the concurrence of the
Department of Finance shall be transferred during each
fiscal year to the Transportation Planning and
Development Account in the State Transportation Fund

93 380

902



AB 2057

CO-1NUtix LN -

" revenues,
attributable to the sale, storage, use or other consumption

_20_

for appr oprlatlon pursuant to Section 99312 of the Pubhc ‘ :

Utilities Code.

(2) It the amount transferred pursuant to paragraph
(1) is less than one hundred ten million dollars
($110,000,000) in any fiscal year, an additional amount
equal to the difference between one hundred ten million
dollars ($110,000,000) and the amount so transferred shall
be transferred, to the extent funds are avallable as
follows:

(A) For the 1986—87 flscal year, frOm the General
Fund.

(B) For the 1987-88 and each subsequent fiscal year,
from the state revenues due to the imposition of sales and

use taxes on fuel, as defined for purposes of the Use Fuel

Tax Law (Part 3 (commencing with Section 8601)).-
- (b) The following percentage of the amount of all
less refunds, derived under this part

of aircraft jet fuel used in propelling aircraft the sale or
use of which in this state is subject to the tax imposed by
Part 2 (commencing with Section 7301) and which are
not subject to refund, shall be estimated by the State
Board of Equalization, with the concurrence of the
Department of Finance, and shall be transferred to the
Aeronautics Account in the State Transportation Fund:

(1) For the 1988-89 ﬁsca] year, 50 percent of the
amount.

(2) For the 1989-90 fiscal year and each fiscal year

thereafter, 100 percent of the amount.
(c) After application of subdivisions (a) and (b), the
balance shall be transferred to the General Fund.

{e} -

(d) The  estimate required by subelw-rs&eﬁ {er
subdivisions (a) and (b) shall be based on taxable
transactions occurring during a calendar year, and the
transfers required by sabdivisier {a) subdivisions (a) and

' (b) shall be made during the fiscal year that commences

during that same calendar year. Transfers required by
paragraphs (1) and (2) of subdivision (a) and subdivision
(b) shall be made quarterly.
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SEC. 7. Section 3050 of the Vehicle Code is amended
to read:

3050. The board shall do all of the following:

(a) Adopt rules and regulations in accordance with
Chapter 3.5 (commencing with Section 11340) of Part 1
of Division 3 of Title 2 of the Government Code
governing such matters as are specifically committed to
its jurisdiction.

(b) Hear and consider, within the limitations and in
accordance with the procedure provided, an appeal
presented by an applicant for, or holder of, a license as a
new motor vehicle dealer, manufacturer, manufacturer
branch, distributor, distributor branch, or representative
when the applicant or licensee submits an appeal
provided for in this chapter from a decision arlslng out of .
the department.

(c) Consider any matter concerning the activities or
practices of any person applying for or holding a license
as a new motor  vehicle dealer, manufacturer,
manufacturer branch, distributor, distributor branch, or
representative pursuant to Chapter 4 (commencing with
Section 11700) of Division 5 submitted by any person. A

" member of the board who is a new motor vehicle dealer
" may not participate in, hear, comment, advise other

members upon, or decide any matter considered by the
board pursuant to this subdivision that involves a dispute
between a franchisee and franchisor. After such
consideration, the board may do any one or any
combination of the following:

(1) Direct the department to conduct 1nvest1gat10n of
matters that the board deems reasonable, and make a
written report on the results of the investigation to the
board within the time specified by the board.

(2) Undertake to mediate, arbitrate, or otherwise
resolve any honest difference of opinion or viewpoint
existing between any member of the public and any new
motor vehicle dealer, manufacturer, manufacturer
branch, distributor branch, or representative.

(3) Order the department to exercise any and all
authority or power that the department may have with
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respect to the issuance, renewal, refusal to renew,
suspension, or revocation of the license of any new motor
vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative as such
license is requ1red under- Chapter 4 (commencmg w1th
Section 11700) of Division 5. :

(d) Hear and consider, within the limitations and in

O OO Ut LN —

presented by a franchisee pursuant to Section 3060, 3062,
10 3064, or 3065. A member of the board who is a new motor
11 vehicle dealer may not participate in, hear, comment,
12 advise other members upon, or decide, any matter
13 .involving a protest filed pursuant to Article 4
14 (commencing with Section 3060).

15 SEC. 8. The sum of twenty-five thousand three
16 hundred thirty-four dollars ($25,334) - is hereby
17 appropriated from the funds deposzted pursuant to
18 Section 3016 of the Vehicle Code, in the Motor Vehicle
19 Account in the State Transportation Fund to the New
20 Motor Vehicle Board for the purpose of reimbursing the

accordance with the procedure provided, a protest

21 Department of Motor Vehicles for its expenses in

22 implementing Section 9889. 75 of the Busmess and

23. Professions Code. '

24 (b) The amount appropnated by subdivision (a) shall
25 be repaid, plus interest, from the Certification Account in

26 the Automotive Repair Fund in the 1988-89 fiscal year, as

27 provided in subdivision (c). The interest shall be charged
28 at the rate earned by the Pooled Money Investment
29 Account in the General Fund during the period from
30 January 1, 1988, until the date the transfer of funds
31 required by subdivision (c) takes place and shall be paid
32 for that same period of time. The Bureau of Automotive
33 Repair shall take into account the requirement to repay
34 the amount appropriated by subdivision (a), plus
- 35 interest, in determining the dollar amount per vehicle
36 spebiﬁed in subdivision (c) of Section 958589.75 of the
37 Business and Professions Code.

38 (c) The sum of twenty-five thousand three hundred
39 thirty-four dollars ($25,334), plus so much more as shall
40 be needed to pay the interest required by subdivision
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(b), shall be transferred from the Certification Account
in the Automotive Repair Fund to the Motor Vehicle
Account in the State Transportation Fund during the
1958-89 fiscal year. The transfer shall be in repayment of

. the amount appropriated pursuant to subdivision (a),
' plus interest as required by subdivision (b), and shall be

deposited in the Motor Vehicle Account to the credit of
the funds deposited in that account pursuant to Section
3016 of the Vehicle Code.

If the amount used by the New Motor Vehicle Board
to reimburse the Department of Motor Vehicles for its
expenses in implementing Section 9889.75 of the Business
is less than the amount
appropriated by subdivision (a), the unused portion of
the appropriation shall revert to the Motor Vehicle
Account and the amount transferred by this subdivision
shall be reduced to the amount actually used by the New
Motor Vehicle Board to reimburse the Department of
Motor Vehicles, plus the interest on that amount.

This subdivision shall become operative on July 1, 1988.

SEC. 9. The amendment of subdivision (b) of Section
1794 of the Civil Code made at the 1987-88 Regular
Session of the Legislature does not constitute a change in,
but is declaratory of, existing law.

~SEC. 10. Section 6 of this bill incorporates
amendments to Section 7102 of the Revenue and
Taxation Code proposed by both this bill and AB 276. It
shall only become operative if (1) both bills are enacted
and become effective on or before January 1, 19588, (2)

" each bill amends Section 7102 of the Revenue and

Taxation Code, and (3) this bill is enacted after AB 2786,

in which case Section 5 of this bill shall not become

operative.
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CHAPTER 1280

An act to add Chapter 20.5 (commencing with Section 9889.70) to
Division 3 of the Business and Professions Code, to amend Sections
1793.2 and 1794 of, and to add Section 1793.25 to, the Civil Code, to
amend Section 7102 of the Revenue and Taxation Code, and to
amend Section 3050 of the Vehicle Code, relating to warranties, and
making an appropriation therefor.

[Approved by Governor September 28, 1987. Filed with
Secretary of State September 28, 1987.]

The people of the State of California do enact as follows:

SECTION 1. Chapter 20.5 (commencing with Section 9889.70) is
added to Division 3 of the Business and Professions Code, to read:

CHAPTER 20.5. CERTIFICATION OF THIRD PARTY DISPUTE
RESOLUTION PROCESSES

9889.70. Unless the context requires otherwise, the following
definitions govern the construction of this chapter:

(a) “Bureau” means the Bureau of Automotive Repair.

(b) “New motor vehicle” means a new motor vehicle as defined
in subparagraph (B) of paragraph (4) of subdivision (e) of Section
1793.2 of the Civil Code.

(¢) “Manufacturer” means a new motor vehicle manufacturer,
manufacturer branch, distributor, or distributor branch required to
be licensed pursuant to Article 1 (commencing with Section 11700)
of Chapter 4 of Division 5 of the Vehicle Code.

(d) “Qualified third party dispute resolution process” means a
third party dispute resolution process which operates in compliance
with paragraph (3) of subdivision (e) of Section 1793.2 of the Civil
Code and this chapter and which has been certified by the bureau
pursuant to this chapter.

9889.71. The bureau shall establish a program for certifying each
third party dispute resolution process used for the arbitration of
disputes pursuant to paragraph (2) of subdivision (e) of Section
1793.2 of the Civil Code. In establishing the program, the bureau shall
do all of the following:

(a) Prescribe and provide forms to be used to apply for
certification under this chapter.

(b) Establish a set of minimum standards which shall be used to
determine whether a third party dispute resolution process is in
substantial compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code and this chapter.

(¢) Prescribe the information which each manufacturer, or other
entity, that uses a third party dispute resolution process, and that
applies to have that process certified by the bureau, shall provide the

LIS - 1h 127640

¢

"I
[

905

/ LEGISLATIVE INTENT SERVICE

(800) 666-1917

()



4554 © STATUTES OF 1987 [ Ch. 1280

bureau in the application for certification. In prescribing the
information to accompany the application for certification, the
bureau shall require the manufacturer, or other entity, to provide
only that information which the bureau finds is reasonably necessary
to enable the bureau to determine whether the third party dispute
resolution process is in substantial compliance with paragraph (3) of
subdivision (e) of Section 1793.2 of the Civil Code and this chapter.

(d) Prescribe the information that each qualified third party
dispute resolution process shall provide the bureau, and the time
intervals at which the information shall be required, to enable the
bureau to determine whether the qualified third party dispute
resolution process continues to operate in substantial compliance
with paragraph (3) of subdivision (e) of Section 1793.2 of the Civil
Code and this chapter..

9889.72. (a) Fach manufacturer may establish, or otherwise
make available to buyers or lessees of new motor vehicles, a qualified
third party dispute resolution process for the resolution of disputes
pursuant to paragraph (2) of subdivision (e) of Section 1793.2 of the
Civil Code. The manufacturer, or other entity, which operates the
third party dispute resolution process shall apply to the bureau for
certification of that process. The application for certification shall be
accompanied by the information prescribed by the bureau.

(b) The bureau shall review the application and accompanying
information and, after conducting an onsite inspection, shall
determine whether the third party dispute resolution process is in
substantial compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code and this chapter. If the bureau
determines that the process is in substantial compliance, the bureau
shall certify the process. If the bureau determines that the process
is not in substantial compliance, the bureau shall deny certification
and shall state, in writing, the reasons for denial and the
modifications in the operation of the process that are required in
order for the process to be certified. ’

(¢) The bureau shall make a final determination whether to
certify a third party dispute resolution process or to deny
certification not later than 90 calendar days following the date the
bureau accepts the application for certification as complete.

9889.73. (a) The bureau, in accordance with the time intervals
prescribed pursuant to subdivision (d) of Section 9889.71, but at least
once annually, shall review the operation and performance of each
qualified third party dispute resolution process and determine, using
the information provided the bureau as prescribed pursuant to
subdivision (d) of Section 9889.71 and the monitoring and inspection
information described in subdivision (c) of Section 9889.74, whether
the process is operating in substantial compliance with paragraph (3)
of subdivision (e) of Section 1793.2 of the Civil Code and this chapter.
If the bureau determines that the process is in substantial
compliance, the certification shall remain in effect.

(b) If the bureau determines that the process is not in substantial
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compliance with paragraph (3) of subdivision (e) of Section 1793.2
of the Civil Code or this chapter, the bureau shall issue a notice of
decertification to the manufacturer, or other entity, which uses that
process. The notice of decertification shall state the reasons for the
issuance of the notice and prescribe the modifications in the
operation of the process that are required in order for the process to
retain its certification.

(c) A notice of decertification shall take effect 180 calendar days
following the date the notice is served on the manufacturer, or other
entity, which uses the process that the bureau has determined is not
in substantial compliance with paragraph (3) of subdivision (e) of
Section 1793.2 of the Civil Code or this chapter. The bureau shall
withdraw the notice of decertification prior to its effective date if the
bureau determines, after a public hearing, that the manufacturer, or
other entity, which uses the process has made the modifications in
the operation of the process required in the notice of decertification
and is in substantial compliance with paragraph (3) of subdivision
(e) of Section 1793.2 of the Civil Code and this chapter.

9889.74. In addition to any other requirements of this chapter,
the bureau shall do all of the following:

(a) Establish procedures to assist owners or lessees of new motor
vehicles who have complaints regarding the operation of a qualified
third-party dispute resolution process.

(b) Establish methods for measuring customer satisfaction and to
identify violations of this chapter, which shall include an annual
random postcard or telephone survey by the bureau of the customers
of each qualified third-party dispute resolution process.

(c) Monitor and inspect, on a regular basis, qualified third-party
dispute resolution processes to determine whether they continue to
meet the standards for certification. Monitoring and inspection shall
include, but not be limited to, all of the following:

(1) Onsite inspections of each certified process not less frequently
than twice annually.

(2) Investigation of complaints from consumers regarding the
operation of qualified third party dispute resolution processes and
analyses of representative samples of complaints against each
process.

(3) Analyses of the annual surveys required by subdivision (b).

(d) Notify the Department of Motor Vehicles of the failure of a
manufacturer to honor a decision of a qualified third-party dispute
resolution process to enable the department to take appropriate
enforcement action against the manufacturer pursuant to Section
11705.4 of the Vehicle Code.

(e) Submit a biennial report to the Legislature evaluating the
effectiveness of this chapter, make available to the public summaries
of the statistics and other information supplied by each qualified
third-party resolution process, and publish educational materials
regarding the purposes of this chapter.

(f) Adopt regulations as necessary and appropriate to implement
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the provisions of this chapter.

9889.75. The New Motor Vehicle Board in the Department of
Motor Vehicles shall, in accordance with the procedures prescribed
in this section, adrninister the collection of fees for the purposes of
fully funding the administration of this chapter.

(a) There is hereby created in the Automotive Repair Fund a
Certification Account. Fees collected pursuant to this section shall be
deposited in the Certification Account and shall be available, upon
appropriation by the Legislature, exclusively to pay the expenses
incurred by the bureau in administering this chapter. If at the
conclusion of any fiscal year the amount of fees collected exceeds the
amount of expenditures for that purpose during that fiscal year, the
surplus in the Certification Account shall be carried over into the
succeeding fiscal year.

(b) Beginning July 1, 1988, every applicant for a license as a
manufacturer, manufacturer branch, distributor, or distributor
branch, and every applicant for the renewal of a license as a
manufacturer, manufacturer branch, distributor, or distributor
branch, shall accompany the application with a statement of the
number of motor vehicles sold, leased, or otherwise distributed by or
for the applicant in this state during the preceding calendar year,
and shall pay to the Department of Motor Vehicles, for each issuance
or renewal of the license, an amount prescribed by the New Motor
Vehicle Board, but not to exceed one dollar ($1) for each motor
vehicle sold, leased, or distributed by or for the applicant in this state
during the preceding calendar year. The total fee paid by each
licensee shall be rounded to the nearest dollar in the manner
described in Section 9559 of the Vehicle Code. No more than one
dollar ($1) shall be charged, collected, or received from any one or
more licensees pursuant to this subdivision with respect to the same
motor vehicle.

(c) On or before January 1 of each calendar year, the bureau shall
determine the dollar amount, not to exceed one dollar ($1) per
motor vehicle, which shall be collected and received by the
Department of Motor Vehicles beginning July 1 of that year, based
upon an estimate of ‘the number of sales, leases, and other
dispositions of motor vehicles in this state during the preceding
calendar year, in order to fully fund the program established by this
chapter during the following fiscal year. The bureau shall notify the
New Motor Vehicle Board of the dollar amount per motor vehicle
that the New Motor Vehicle Board shall use in calculating the
amounts of the fees to be collected from applicants pursuant to this
subdivision.

(d) For the purposes of this section, “motor vehicle” means a new
passenger or commercial motor vehicle of a kind that is required to
be registered under the Vehicle Code, but the term does not include
a motorcycle, a motor home, or any vehicle whose gross weight
exceeds 10,000 pounds. :

(e) The New Motor. Vehicle Board may adopt regulations to
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implement this section.

9889.76. This chapter shall become operative on July 1, 1988.

SEC. 2. Section 1793.2 of the Civil Code is amended to read:

1793.2. (a) Every manufacturer of consumer goods sold in this
state and for which the manufacturer has made an express warranty
shall:

(1) Maintain in this state sufficient service and repair facilities
reasonably close to all areas where its consumer goods are sold to
carry out the terms of such warranties or designate and authorize in
this state as service and repair facilities independent repair or service
facilities reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with this paragraph, a manufacturer may
enter into warranty service contracts with independent service and
repair facilities. The warranty service contracts may provide for a
fixed schedule of rates to be charged for warranty service or
warranty repair work, however, the rates fixed by such contracts
shall be in conformity with the requirements of subdivision (c) of
Section 1793.3. The rates established pursuant to subdivision (c) of
Section 1793.3, between the manufacturer and the independent
service and repair facility, shall not preclude a good faith discount
which is reasonably related to reduced credit and general overhead
cost factors arising from the manufacturer’s payment of warranty
charges direct to the independent service and repair facility. The
warranty service contracts authorized by this paragraph shall not be
executed to cover a period of time in excess of one year, and may be
renewed only by a separate, new contract or letter of agreement
between the manufacturer and the independent service and repair
facility.

(2) In the event of a failure to comply with paragraph (1) of this
subdivision, be subject to Section 1793.5.

(3) Make available to authorized service and repair facilities
sufficient service literature and replacement parts to effect repairs
during the express warranty period.

(b) Where such service and repair facilities are maintained in this
state and service or repair of the goods is necessary because they do
not conform with the applicable express warranties, service and
repair shall be commenced within a reasonable time by the
manufacturer or its representative in this state. Unless the buyer
agrees in writing to the contrary, the goods shall be serviced or
repaired so as to conform to the applicable warranties within 30 days.
Delay caused by conditions beyond the control of the manufacturer
or his representatives shall serve to extend this 30-day requirement.
Where delay arises, conforming goods shall be tendered as soon as
possible following termination of the condition giving rise to the
delay.

(c) The buyer shall deliver nonconforming goods to the
manufacturer’s service and repair facility within this state, unless,
due to reasons of size and weight, or method of attachment, or

127750

¢

909

/ LEGISLATIVE INTENT SERVICE

o'/

(800) 666-1917

()
[
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method of installation, or nature of the nonconformity, delivery
cannot reasonably be accomplished. If the buyer cannot return the
nonconforming goods for any of these reasons, he or she shall notify
the manufacturer or its nearest service and repair facility within the
state. Written notice of nonconformity to the manufacturer or its
service and repair facility shall constitute return of the goods for
purposes of this section. Upon receipt of such notice of
nonconformity the manufacturer shall, at its option, service or repair
the goods at the buyer’s residence, or pick up the goods for service
and repair, or arrange for transporting the goods to its service and
repair facility. All reasonable costs of transporting the goods when a
buyer cannot return them for any of the above reasons shall be at the
manufacturer’s expense. The reasonable costs of transporting
nonconforming gocds after delivery to the service and repair facility
until return of the goods to the buyer shall be at the manufacturer’s
expense.

(d) (1) Except as provided in paragraph (2), if the manufacturer
or its representative in this state does not service or repair the goods
to conform to the applicable express warranties after a reasonable
number of attempts, the manufacturer shall either replace the goods
or reimburse the buyer in an amount equal to the purchase price
paid by the buyer, less that amount directly attributable to use by the
buyer prior to the discovery of the nonconformity.

(2) If the manufacturer of its representative in this state is unable
to service or repair a new motor vehicle, as that term is defined in
subparagraph (B) of paragraph (4) of subdivision (e), to conform to
the applicable express warranties after a reasonable number of
attempts, the manufacturer shall either promptly replace the new
motor vehicle in accordance with subparagraph (A) or promptly
make restitution to the buyer in accordance with subparagraph (B).
However, the buyer shall be free to elect restitution in lieu of
replacement, and in no event shall the buyer be required by the
manufacturer to accept a replacement vehicle.

(A) In the case of replacement, the manufacturer shall replace
the buyer’s vehicle with-a new motor vehicle substantially identical
to the vehicle replaced. The replacement vehicle shall be
accompanied by all express and implied warranties that normally
accompany new motor vehicles of that specific kind. The
manufacturer also shall pay for, or to, the buyer the amount of any
sales or use tax, license fees, registration fees, and other official fees
which the buyer is obligated to pay in connection with the
replacement, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to, reasonable
repair, towing, and rental car costs actually incurred by the buyer.

(B) In the case of restitution, the manufacturer shall make
restitution in an arnount equal to the actual price paid or payable by
the buyer, including. any charges for transportation and
manufacturer-installed options, but excluding nonmanufacturer
items installed by a dealer or the buyer, and including any collateral
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Ch. 1280 STATUTES OF 1987 4559

charges such as sales tax, license fees, registration fees, and other
official fees, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to, reasonable
repair, towing, and rental car costs actually incurred by the buyer.

(C) When the manufacturer replaces the new motor vehicle
pursuant to subparagraph (A), the buyer shall only be liable to pay
the manufacturer an amount directly attributable to use by the
buyer of the replaced vehicle prior to the time the buyer first
delivered the vehicle to the manufacturer or distributor, or its
authorized service and repair facility for correction of the problem
that gave rise to the nonconformity. When restitution is made
pursuant to subparagraph (B), the amount to be paid by the
manufacturer to the buyer may be reduced by the manufacturer by
that amount directly attributable to use by the buyer prior to the
time the buyer first delivered the vehicle to the manufacturer or
distributor, or its authorized service and repair facility for correction
of the problem that gave rise to the nonconformity. The amount
directly attributable to use by the buyer shall be determined by
multiplying the actual price of the new motor vehicle paid or payable
by the buyer, including any charges for transportation and
manufacturer-installed options, by a fraction having as its
denominator 120,000 and having as its numerator the number of
miles traveled by the new motor vehicle prior to the time the buyer
first delivered the vehicle to the manufacturer or distributor, or its
authorized service and repair facility for correction of the problem
that gave rise to the nonconformity. Nothing in this paragraph shall
in any way limit the rights or remedies available to the buyer under
any other law. '

(e) (1) It shall be presumed that a reasonable number of
attempts have been made to conform a new motor vehicle to the
applicable express warranties if, within one year from delivery to the
buyer or 12,000 miles on the odometer of the vehicle, whichever
occurs first, either (A) the same nonconformity has been subject to
repair four or more times by the manufacturer or its agents and the
buyer has at least once directly notified the manufacturer of the need
for the repair of the nonconformity, or (B) the vehicle is out of
service by reason of repair of nonconformities by the manufacturer
or its agents for a cumulative total of more than 30 calendar days
since delivery of the vehicle to the buyer. The 30-day limit shall be
extended only if repairs cannot be performed due to conditions
beyond the control of the manufacturer or its agents. The buyer shall
be required to directly notify the manufacturer pursuant to
subparagraph (A) only if the manufacturer has clearly and
conspicuously disclosed to the buyer, with the warranty or the
owner’s manual, the provisions of this subdivision and that of
subdivision (d), including the requirement that the buyer must
notify the manufacturer directly pursuant to subparagraph (A). This
presumption shall be a rebuttable presumption affecting the burden
of proof, and it may be asserted by the buyer in any civil action,
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including an acticn in small claims court, or other formal or informal
proceeding.

(2) If a qualified third party dispute resolution process exists, and
the buyer receives timely notification in writing of the availability of
a third party process with a description of its operation and effect,
the presumption in paragraph (1) may not be asserted by the buyer
until after the buyer has initially resorted to the third party process
as required in paragtaph (3). Notification of the availability of the
third party process is not timely if the buyer suffers any prejudice
resulting from any delay in giving the notification. If a qualified third
party dispute resolution process does not exist, or if the buyer is
dissatisfied with the third party decision, or if the manufacturer or
its agent neglects to promptly fulfill the terms of such third party
decision after the decision is accepted by the buyer, the buyer may
assert the presumption provided in paragraph (1) in an action to
enforce the buyer’s rights under subdivision (d). The findings and
decision of the third party shall be admissible in evidence in the
action without further foundation. Any period of limitation of actions
under any federal or California laws with respect to any person shall
be extended for a pericd equal to the number of days between the
date a complaint is filed with a third party dispute resolution process
and the date of its decision or the date before which the
manufacturer or its agent is required by the decision to fulfill its
terms if the decision is accepted by the buyer, whichever occurs
later.

(3) A qualified third party dispute resolution process shall be one
that does all of the following:

(A) Complies with the minimum requirements of the Federal
Trade Commission for informal dispute settlement procedures as set
forth in Part 703 of Title 16 of the Code of Federal Regulations, as
those regulations read on January 1, 1987,

(B) Renders decisions which are binding on the manufacturer if
the buyer elects to accept the decision.

(C) Prescribes a reasonable time, not to exceed 30 days after the
decision is accepted by the buyer, within which the manufacturer or
its agent must fulfill the terms of its decisions.

(D) Provides arbitrators who are assigned to decide disputes with
copies of, and instruction in, the provisions of the Federal Trade
Commission’s regulations in Part 703 of Title 16 of the Code of
Federal Regulations as those regulations read on January 1, 1987,
Division 2 (commencing with Section 2101) of the Commercial
Code, and this chapter.

(E) Requires the manufacturer, when the process orders, under
the terms of this chapter, either that the nonconforming motor
vehicle be replaced if the buyer consents to this remedy or that
restitution be made to the buyer, to replace the motor vehicle or
make restitution in accordance with paragraph (2) of subdivision
(d). :

(F) Provides, at the request of the arbitrator or a majority of the
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arbitration panel, for an inspection and written report on the
condition of a nonconforming motor vehicle, at no cost to the buyer,
by an automobile expert who is independent of the manufacturer.

(G) Takes into account, in rendering decisions, all legal and
equitable factors, including, but not limited to, the written warranty,
the rights and remedies conferred in regulations of the Federal
Trade Commission contained in Part 703 of Title 16 of the Code of
Federal Regulations as those regulations read on January 1, 1987,
Division 2 (commencing with Section 2101) of the Commercial
Code, this chapter, and any other equitable considerations
appropriate in the circumstances. Nothing in this chapter requires
that, to be certified as a qualified third-party dispute resolution
process pursuant to this section, decisions of the process must
consider or provide remedies in the form of awards of punitive
damages or multiple damages, under subdivision (c) of Section 1794,
or of attorney’s fees under subdivision (d) of Section 1794, or of
consequential damages other than as provided in subdivisions (a)
and (b) of Section 1794, including, but not limited to, reasonable
repair, towing and rental car costs actually incurred by the buyer.

(H) Requires that no arbitrator deciding a dispute may be a party
to the dispute and that no other person, including an employee,
agent, or dealer for the manufacturer, may be allowed to participate
substantively in the merits of any dispute with the arbitrator unless
the buyer is allowed to participate also. Nothing in this paragraph
prohibits any member of an arbitration board from deciding a
dispute.

(I) Obtains and maintains certification by the Bureau of
Automotive Repair pursuant to Chapter 20.5 (commencing with
Section 9889.70) of Division 3 of the Business and Professions Code.

(4) For the purposes of subdivision (d) and this subdivision the
following terms have the following meanings:

(A) “Nonconformity” means a nonconformity which substantially
impairs the use, value, or safety of the new motor vehicle to the
buyer or lessee.

(B) “New motor vehicle” means a new motor vehicle which is
used or bought for use primarily for personal, family, or household
purposes. “New motor vehicle” includes a dealer-owned vehicle and
a “demonstrator” or other motor vehicle sold with a manufacturer’s
new car warranty but does not include a motorcycle, a motorhome,
or a motor vehicle which is not registered under the Vehicle Code
because it is to be operated or used exclusively off the highways. A
“demonstrator” is a vehicle assigned by a dealer for the purpose of
demonstrating qualities and characteristics common to vehicles of
the same or similar model and type.

(5) No person shall sell or lease a motor vehicle transferred by a
buyer or lessee to a manufacturer pursuant to paragraph (2) of
subdivision (d) unless the nature of the nonconformity experienced
by the original buyer or lessee is clearly and conspicuously disclosed,
the nonconformity is corrected, and the manufacturer warrants to
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the new buyer or lessee in writing for a period of one year that the
motor vehicle is free of that nonconformity.

SEC. 3. Section 1793.25 is added to the Civil Code, to read:

1793.25. (a) Notwithstanding Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code, the State
Board of Equalization shall reimburse the manufacturer of a new
motor vehicle for an amount equal to the sales tax which the
manufacturer includes in making restitution to the buyer pursuant
to subparagraph (B) of paragraph (2) of subdivision (d) of Section
1793.2, when satisfactory proof is provided that the retailer of the
motor vehicle for which the manufacturer is making restitution has
reported and paid the sales tax on the gross receipts from the sale of
that motor vehicle. The State Board of Equalization may adopt rules
and regulations to carry out, facilitate compliance with, or prevent
circumvention or evasion of, this section.

(b) Nothing in this section shall in any way change the application
of the sales and use tax to the gross receipts and the sales price from
the sale, and the storage, use, or other consumption, in this state or
tangible personal property pursuant to Part 1 (commencing with
Section 6001) of Division 2 of the Revenue and Taxation Code.

(¢) The manufacturer’s claim for reimbursement and the board’s
approval or denial of the claim shall be subject to the provisions of
Article 1 (commencing with Section 6901) of Chapter 7 of Part 1 of
Division 2 of the Revenue and Taxation Code, except Sections 6902.1,
6903, 6907, and 6908 thereof, insofar as those provisions are not
inconsistent with this section.

SEC. 4. Section 1794 of the Civil Code is amended to read:

1794. (a) Any buyer of consumer goods who is damaged by a
failure to comply with any obligation under this chapter or under an
implied or express warranty or service contract may bring an action
for the recovery of damages and other legal and equitable relief.

(b) The measure of the buyer’s damages in an action under this
section shall include the rights of replacement or reimbursement as
set forth in subdivision (d) of Section 1793.2, and the following:

(1) Where the buyer has rightfully rejected or justifiably revoked
acceptance of the goods or has exercised any right to cancel the sale,
Sections 2711, 2712, and 2713 of the Commercial Code shall.apply.

(2) Where the buyer has accepted the goods, Sections 2714 and
2715 of the Commercial Code shall apply, and the measure of
damages shall include the cost of repairs necessary to make the goods
conform.

(c) If the buyer establishes that the failure to comply was willful,
the judgment may include, in addition to the amounts recovered
under subdivision (a), a civil penalty which shall not exceed two
times the amount of actual damages. This subdivision shall not apply
in any class action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based solely on a
breach of an implied warranty.

(d) If the buyer prevails in an action under this section, the buyer
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shall be allowed by the court to recover as part of the judgment a sum
equal to the aggregate amount of costs and expenses, including
attorney’s fees based on actual time expended, determined by the
court to have been reasonably incurred by the buyer in connection
with the commencement and prosecution of such action.

(e) (1) Except as otherwise provided in this subdivision, if the
buyer establishes a violation of paragraph (2) of subdivision (d) of
Section 1793.2, the buyer shall recover damages and reasonable
attorney’s fees and costs, and may recover a civil penalty of up to two
times the amount of damages.

(2) If the manufacturer maintains a qualified third-party dispute
resolution process which substantially complies with subdivision (e)
of Section 1793.2, the manufacturer shall not be liable for any civil
penalty pursuant to this subdivision.

(3) After the occurrence of the events giving rise to the
presumption established in paragraph (1) of subdivision (e) of
Section 1793.2, the buyer may serve upon the manufacturer a written
notice requesting that the manufacturer comply with paragraph (2)
of subdivision (d) of Section 1793.2. If the buyer fails to serve the
notice, the manufacturer shall not be liable for a civil penalty
pursuant to this subdivision.

(4) If the buyer serves the notice described in paragraph (3) and
the manufacturer complies with paragraph (2) of subdivision (d) of
Section 1793.2 within 30 days of the service of that notice, the
manufacturer shall not be liable for a civil penalty pursuant to this
subdivision.

(5) If the buyer recovers a civil penalty under subdivision (c), the
buyer may not also recover a civil penalty under this subdivision for
the same violation.

SEC. 5. Section 7102 of the Revenue and Taxation Code is
amended to read:

7102. The money in the fund shall, upon order of the Controller,
be drawn therefrom for refunds under this part, and pursuant to
Section 1793.25 of the Civil Code, or be transferred in the following
manner:

(a) (1) All revenues, less refunds, derived under this part at the
4%,-percent rate, including the imposition of sales and use taxes with
respect to the sale, storage, use, or other consumption of motor
vehicle fuel which would not have been received if the sales and use
tax rate had been 5 percent and if motor vehicle fuel, as defined for
purposes of the Motor Vehicle Fuel License Tax Law (Part 2
(commencing with Section 7301)), had been exempt from sales and
use taxes, shall be estimated by the State Board of Equalization, with
the concurrence of the Department of Finance shall be transferred
during each fiscal year to the Transportation Planning and
Development Account in the State Transportation Fund for
appropriation pursuant to Section 99312 of the Public Utilities Code.

(2) If the amount transferred pursuant to paragraph (1) is less
than one hundred ten million dollars ($110,000,000) in any fiscal year,
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an additional amount equal to the difference between one hundred
ten million dollars ($110,000,000) and the amount so transferred shall
be transferred, to the extent funds are available, as follows:

(A) For the 1936-87 fiscal year, from the General Fund.

(B) For the 1987-88 and each subsequent fiscal year, from the
state revenues due to the imposition of sales and use taxes on fuel,
as defined for purposes of the Use Fuel Tax Law (Part 3
(commencing with Section 8601)).

(b) The balance shall be transferred to the General Fund.

(c) The estimate required by subdivision (a) shall be based on
taxable transactions occurring during a calendar year, and the
transfers required by subdivision (a) shall be made during the fiscal
year that commences during that same calendar year. Transfers
required by paragraphs (1) and (2) of subdivision (a) shall be made
quarterly.

SEC. 6. Secticn 7102 of the Revenue and Taxation Code is
amended to read: '

7102. The money in the fund shall, upon order of the Controller,
be drawn therefrom for refunds under this part, and pursuant to
Section 1793.25 of the Civil Code, or be transferred in the following
manner: .

(a) (1) All revenues, less refunds, derived under this part at the
4%,-percent rate, including the imposition of sales and use taxes with
respect to the sale, storage, use, or other consumption of motor
vehicle fuel which would not have been received if the sales and use
tax rate had been 5 percent and if motor vehicle fuel, as defined for
purposes of the Motor Vehicle Fuel License Tax Law (Part 2
(commencing with Section 7301) ), had been exempt from sales and
use taxes, shall be estimated by the State Board of Equalization, with
the concurrence of the Department of Finance shall be transferred
during each fiscal year to the Transportation Planning and
Development Account in the State Transportation Fund for
appropriation pursuant to Section 99312 of the Public Utilities Code.

(2) If the amount transferred pursuant to paragraph (1) is less
than one hundred ten million dollars ($110,000,000) in any fiscal year,
an additional amount equal to the difference between one hundred
ten million dollars ($110,000,000) and the amount so transferred shall
be transferred, to the extent funds are available, as follows:

(A) For the 1986-87 fiscal year, from the General Fund.

(B) For the 1987-88 and each subsequent fiscal year, from the
state revenues due to the imposition of sales and use taxes on fuel,
as defined for purposes of the Use Fuel Tax Law (Part 3
(commencing with Section 8601)).

(b) The following percentage of the amount of all revenues, less
refunds, derived under this part attributable to the sale, storage, use
or other consumption of aircraft jet fuel used in propelling aircraft
the sale or use of which in this state is subject to the tax imposed by
Part 2 (commencing with Section 7301) and which are not subject
to refund, shall be estimated by the State Board of Equalization, with
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the concurrence of the Department of Finance, and shall be
transferred to the Aeronautics Account in the State Transportation
Fund:

(1) For the 1988-89 fiscal year, 50 percent of the amount.

(2) For the 1989-90 fiscal year and each fiscal year thereafter, 100
percent of the amount. .

(c) After application of subdivisions (a) and (b), the balance shall
be transferred to the General Fund.

(d) The estimate required by subdivisions (a) and (b) shall be
based on taxable transactions occurring during a calendar year, and
the transfers required by subdivisions (a) and (b) shall be made
during the fiscal year that commences during that same calendar
year. Transfers required by paragraphs (1) and (2) of subdivision (a)
and subdivision (b) shall be made quarterly.

SEC. 7. Section 3050 of the Vehicle Code is amended to read:

3050. The board shall do all of the following:

(a) Adopt rules and regulations in accordance with Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2
of the Government Code governing such matters as are specifically
committed to its jurisdiction.

(b) Hear and consider, within the limitations and in accordance
with the procedure provided, an appeal presented by an applicant
for, or holder of, a license as a new motor vehicle dealer,
manufacturer, manufacturer branch, distributor, distributor branch,
or representative when the applicant or licensee submits an appeal
provided for in this chapter from a decision arising out of the
department.

(c) Consider any matter concerning the activities or practices of
any person applying for or holding a license as a new motor vehicle
dealer, manufacturer, manufacturer branch, distributor, distributor
branch, or representative pursuant to Chapter 4 (commencing with
Section 11700) of Division 5 submitted by any person. A member of
the board who is a new motor vehicle dealer may not participate in,
hear, comment, advise other members upon, or decide any matter
considered by the board pursuant to this subdivision that involves a
dispute between a franchisee and franchisor. After such
consideration, the board may do any one or any combination of the
following:

(1) Direct the department to conduct investigation of matters
that the board deems reasonable, and make a written report on the
results of the investigation to the board within the time specified by
the board.

(2) Undertake to mediate, arbitrate, or otherwise resolve any
honest difference of opinion or viewpoint existing between any
member of the public and any new motor vehicle dealer,
manufacturer, manufacturer branch, distributor branch, or
representative.

(3) Order the department to exercise any and all authority or
power that the department may have with respect to the issuance,
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renewal, refusal to renew, suspension, or revocation of the license of
any new motor vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative as such license is
required under Chapter 4 (commencing with Section 11700) of
Division 5.

(d) Hear and consider, within the limitations and in accordance
with the procedure provided, a protest presented by a franchisee
pursuant to Secticn 3060, 3062, 3064, or 3065. A member of the board
who is a new motor vehicle dealer may not participate in, hear,
comment, advise other members upon, or decide, any matter
involving a protest filed pursuant to Article 4 (commencing with
Section 3060).

SEC. 8 The sum of twenty-five thousand three hundred
thirty-four dollars ($25,334) is hereby appropriated from the funds
deposited, pursuant to Section 3016 of the Vehicle Code, in the Motor
Vehicle Account in the State Transportation Fund to the New Motor
Vehicle Board for the purpose of reimbursing the Department of
Motor Vehicles for its expenses in implementing Section 9889.75 of
the Business and Professions Code. _

(b) The amount appropriated by subdivision (a) shall be repaid,
plus interest, from the Certification Account in the Automotive
Repair Fund in the 1988-89 fiscal year, as provided in subdivision (c).
The interest shall be charged at the rate earned by the Pooled Money
Investment Account in the General Fund during the period from
January 1, 1988, until the date the transfer of funds required by
subdivision {c) takes place and shall be paid for that same period of
time. The Bureau of Automotive Repair shall take into account the
requirement to repay the amount appropriated by subdivision (a),
plus interest, in determining the dollar amount per vehicle specified
in subdivision (c) of Section 9889.75 of the Business and Professions
Code.

(c) The sum of twenty-five thousand three hundred thirty-four
dollars ($25,334), plus so much more as shall be needed to pay the
interest required by subdivision (b), shall be transferred from the
Certification Account in the Automotive Repair Fund to the Motor
Vehicle Account in the State Transportation Fund during the
1988-89 fiscal year. The transfer shall be in repayment of the amount
appropriated pursuant to subdivision (a), plus interest as required by
subdivision (b}, and shall be deposited in the Motor Vehicle Account
to the credit of the funds deposited in that account pursuant to
Section 3016 of the Vehicle Code.

If the amount used by the New Motor Vehicle Board to reimburse
the Department of Motor Vehicles for its expenses in implementing
Section 9889.75 of the Business and Professions Code is less than the
amount appropriated by subdivision (a), the unused portion of the
appropriation shall revert to the Motor Vehicle Account and the
amount transferred by this subdivision shall be reduced to the
amount actually used by the New Motor Vehicle Board to reimburse
the Department of Motor Vehicles, plus the interest on that amount.
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This subdivision shall become operative on July 1, 1988.

SEC.9. The amendment of subdivision (b) of Section 1794 of the
Civil Code made at the 1987-88 Regular Session of the Legislature
does not constitute a change in, but is declaratory of, existing law.

SEC. 10. Section 6 of this bill incorporates amendments to Section
7102 of the Revenue and Taxation Code proposed by both this bill
and AB 276. It shall only become operative if (1) both bills are
enacted and become effective on or before January 1, 1988, (2) each
bill amends Section 7102 of the Revenue and Taxation Code, and (3)
this bill is enacted after AB 276, in which case Section 5 of this bill
shall not become operative.

CHAPTER 1281

An act to amend Section 5490 of, to add Sections 5491.1, 5491.2,
5498.1, and 5498.2 to, and to add Chapter 2.6 (commencing with
Section 5499.1) to Division 3 of, the Business and Professions Code,
relating to on-premises advertising.

[Approved by Governor September 28, 1987 Filed with
Secretary of State September 28, 1987 ]

The people of the State of California do enact as follows:

SECTION 1. Section 5490 of the Business and Professions Code
is amended to read:

5490. (a) This chapter applies only to lawfully erected
on-premises advertising displays.

(b) As used in this chapter, “on-premises advertising displays”
means any structure, housing, sign, device, figure, statuary, painting,
display, message placard, or other contrivance, or any part thereof,
which has been designed, constructed, created, intended, or
engineered to have a useful life of 15 years or more, and intended or
used to advertise, or to provide data or information in the nature of
advertising, for any of the following purposes:

(1) To designate, identify, or indicate the name or business of the
owner or occupant of the premises upon which the advertising
display is located.

(2) To advertise the business conducted, services available or
rendered, or the goods produced, sold, or available for sale, upon the
property where the advertising display has been lawfully erected.

(c) Asused in this chapter, “introduced or adopted prior to March
12, 1983,” means an ordinance or other regulation of a city or county
which was officially presented before, formally read and announced
by, or adopted by the legislative body prior to March 12, 1983.

(d) This chapter does not apply to advertising displays used
exclusively for outdoor advertising pursuant to the Outdoor
Advertising Act (Chapter 2 (commencing with Section 5200) ).
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1987 .
Mar. 6—Introduced To pr1nt
Mar. - 9—Read first time. - ' '
Mar. 11—From printer. May be heard in commrttee Aprll 10
" Mar. ‘24—Referred to Com. on G.E. & CON.PRO. )
April 21-—In chommlttee ' Set, first hearlng Hearing canceled at the request of :
- author. N ’
. April 28—From committee cha1rman with author’ samendments Amend, and |
o " re-refer to. Com .on GE & CON. PRO Read second trme and -
“i77" - amended. - .
April 30—Re-referred to Com. on G.E. & CON. PRO ’ S
May 12—From committee: Amend, and do pass as amended and re-refer to
- Com. on W. & M. (Ayes 6. Noes 1) (May 5)
" May 13—Read second time and amended.-.
May 18—Re-referred to Com. on W. & M. o ’ .
June 10—From commrttee Amend and do pass as amended (Ayes 18 Noes: . -
. 5.) (June 3).
June 11—Read second tune ‘and amended Ordered returned to second LI
SRS ‘reading.” T L
June 15—Read second time. To third readm SR - ) ST
]une 22—-Read) th1rd hme, passed and to Senate (Ayes 54 Noes 20 Page. Tyl
oy : 2929: BRIt
R ]une 20 In Sénate: Read ﬁrst time. To Com on RLS for asslgnment o
*." - ~TJuly - 1—Referred to Com. on JUD. : .
. : July 15—In committee: Hearing dpostponed by commrttee
. July ..-16—Joint Rule 61 suspende o
Aug.  17—From committee chairman, with author samendments Amend and R
.. v o rerefer to comm1ttee Read second tune amended and re- referred
R to Com. on JUD.. A
‘Aug. 24—From comimittee: Amend do pass as amended and ré- refer to Com ce
. on APPR. (Ayes 9. Noes 0) : !
Aug 25—Read second time, amended, and re- referred to Com on APPR

: 28—]01nt Rule'61 suspended

.. 3—From commrttee Amend and do pass as amended (Ayes 9 Noes
0.): ’
4—Read second trme, amended and to thrrd readm

" .8—Read th1rd time, passed and to Assembly (Ayes 39 Noes 0 Page

- 3674.) -
9—In Assembly Concurrence in Senate amendments pendm

- Page 4859.) .
16———Enrolled and to the Governor at 12 m.’ ; :
Eproved by the Governor. - 3 - -
aptered by Secretary of State Chapter 1280 Statutes of 1987

lO—Senate amendments concurred in. To enrollment (Ayes 56 Noes 99, .-

Sl

1987-88 REGULAR SESSION - S 136.1"

A, B No 2057—-Tanner

 An.act to.add Chapter 20.5 ( commencrng w1th Sectron 9889 70) to Drvrsron 3.

. of the Business and Professions Code, to amend Sections 1793.2 and 1794 of,: -
and to add Section 1793.25 to, the Civil Code, to amend Section 7102 of the .
Revenue and Taxation Code, and to amend Section 3050 of the Vehicle Code
relatrng to warrantres and makmg an appropnatron therefo.
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Date of Hearing: May 5, 1987 AB 2057

ASSEMBLY COMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSUMER PROTECTION
RUSTY AREIAS, Chairman

AB 2057 (Tanner) - As Amended: April 28, 1987

ASSEMBLY ACTIONS:

COMMITTEE G. E. & CON. PRO. VOTE COMMITTEE | VOTE
Ayes: Ayes:

Nays: Nays:

SUBJECT

Warranties: new motor vehicles (lemon law).

DIGEST

Existing law provides that a manufacturer who is unable to service or repair
consumer goods, including motor vehicles, so that they conform to the
applicable warranties after a reasonable number of attempts, must either
replace those goods or reimburse the buyer. 1In 1982, the law was amended by AB
1787 (Tanner), commonly referred to as the lemon law. Specifically, it:

-Defines "reasonable number of attempts" for new motor vehicles as either
four or more repair attempts on the same major defect, or, more than 30
days out of service for service/repair of one or more major defects,
within the first year or 12,000 miles of use.

-Requires a buyer to notify the manufacturer directly of a continuing
defect and to use a dispute resolution program meeting specified minimum
standards prior to asserting the "lemon presumption" in a legal action to
obtain a vehicle replacement or refund.

-Defines the "lemon presumption" as the "reasonable number of attempts" in
the paragraph above.

This bill amends and clarifies the lemon law. It specifies a structure for
certifying third-party dispute mechanisms, specifies requirements for
certification and provides for treble damages and attorney's fees to consumers
who obtain a judgement against a manufacturer who does not have a certified
Temon law arbitration program. Specifically, it:

- continued -

LIS-3 g
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1)

2)

3)

4)

5)

6)

AB 2057

Page 2

Requires the Bureau of Automotive Repair (BAR) to: certify the arbitration
programs for resolution of vehicle warranty disputes as requested;
annually recertify those programs or decertify as inspection warrants;
notify the Department of Motor Vehicles (DMV) of the failure of a
manufacturer, distributor, or their branches to comply with arbitration
decisions; investigate consumer complaints regarding qualified programs;
and, submit a biennial report to the Legislature evaluating the
effectiveness of the program.

Authorizes BAR to charge fees to be collected by the New Motor Vehicle
Board (NMVB) in the Department of Motor Vehicles (DMV), beginning July 1,
1988, from specified NMVB licensees, not to exceed $1 (one dollar) for
each new motor vehicle sold, leased, or distributed in California. The
fees would be deposited into the Certification Account of the Automotive
Repair Fund.

Requires motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer is unable to service or repair the
vehicles after a reasonable number of buyer requests. The buyer, however,
would be free to take restitution in place of a replacement vehicle.

Specifies what is included in the replacement and refund option.

-In case of replacement, the new motor vehicle must be accompanied by all
express and implied warranties. The manufacturer must pay for, or to, the
buyer the amount of any sales or use tax, license and registration fees,
and other official fees which the buyer is obligated to pay in connection
with the replacement, plus any incidental damages the buyer is entitled to
including reasonable repair, towing, and rental car costs.

-In case of restitution, the manufacturer must pay the actual price paid
including any charges for transportation and manufacturer-installed
options, sales tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the buyer must be
determined as prescribed and may be subtracted from the total owed to the
buyer.

Clarifies that the vehicle buyer may assert the "lemon presumption" in any
civil action, small claims court action or other formal or informal
proceeding.

Sets forth a qualified third party dispute resolution process and requires
compliance with the minimum requirements of the Federal Trade Commission
(FTC) for informal dispute settlement procedures as defined on January 1,
1987.

- continued -

AB 2057
Page 2
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AB 2057
age

7)  Amends the definition of a "new motor vehicle" which is covered by the
lemon law to include dealer-owned vehicles and demonstrator vehicles.

8) Prevents a vehicle repurchased by a manufacturer under the lemon law from
being resold as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that
the vehicle is free of those problems for one year.

9) Requires the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer.

10) Provides for treble damages and reasonable attorney's fees and costs if
the buyer is awarded a judgement and the manufacturer does not maintain a
qualified third party dispute resolution process as established by this
chapter.

FISCAL EFFECT

This bil1l will result in unknown costs to the BAR to certify arbitration
programs, fully offset by fees charged to vehicle manufactures and
distributors. According to the Board of Equalization, enactment of the bill
would result in insignificant administrative costs to the board.

COMMENTS

The purpose of this bill, sponsored by the author, is to strengthen existing
Temon law, to eliminate inequities that have occurred from that law's
implementation and to ensure that owners of seriously defective new cars can
obtain a fair, impartial and speedy hearing on their complaints.

Similar legislation, AB 3611 (Tanner, 1986 Session), generally makes many of
the same changes except for the provision in AB 2057 for treble damages. AB
3611 died in the Senate.

The author and proponents state that since the effective date of the lemon law
over four years ago, there have been numerous complaints from new car buyers
concerning its implementation. While these complaints reflect continued
dissatisfaction with the manufacturer's own resolution of disputes regarding
defective new vehicles, they have also alleged that the dispute resolution
programs financed by the manufacturers are not operated impartially. Consumers
have complained of: long delays in obtaining a hearing (beyond the prescribed
40-60 day time limit); unequal access to the arbitration process; unreasonable
decisions that do not appear to exhibit knowledge of the lemon law's provisions
or provide an adequate amount of reimbursement even when a refund decision is
ordered.

- continued -

AB 2057
Page 3
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AB 2057
Page 4

Opponents of the bill state that the number of consumers dissatisfied with the
current arbitration process is small relative to the number of arbitrations.
They do not object to most of the provisions which update the lemon law,
however, they strenuously object to the provision of treble damages and an
award of attorney's fees to consumers. They feel this creates an improper
incentive for consumers to hire an attorney to go to court over procedural
issues. They feel treble damages, usually associated with gross and willful
wrongdoing, would set a dangerous precedent by making consumers eligible for a
financial windfall by the sole fact that a new car manufacturer may not have a
certified lemon law arbitration program.

Policy Questions

The committee may wish to consider the following:

1) Are treble damages necessary to ensure that arbitration programs used by
manufacturers assist consumers in resolving the problems with their new
car?

2) If BAR is going to have jurisdiction over the certification of arbitration
programs dealing with new car warranty lemon law provisions, should they
be given additional authority in the vehicle warranty area, where
Jjurisdiction is presently unclear, since they will get more questions from
consumers in that area?

3) Are the components of the qualified arbitration program fair to consumers
and manufacturers alike? Should the components specify that if a dealer
is present and allowed to speak, a consumer should be given equal time?

SUPPORT (verified 5/1/87) OPPOSITION
CA Public Interest Research Automobile Importers of America
Group (CalPIRG) General Motors Corporation

Ford Motor Company

Ann Evans AB 2057
324-2721 Page 4
ageconpro ‘
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GA-1097-F(1-74) State Board of Equalization

LEGISLATIVE BILL ANALYSIS ~ Department of Business Taxes
Bill Number Assembly Bill 2057  Date_____ March 6, 1987
Author Tanner . Tax_ . _Sales_and Use
Board Position : Related ‘Bills _AB2050/8B71

BILL SUMMARY:

This bill would add Section 1793.25 to the Civil. Code to
require the board to reimburse the manufacturer of a new motor
vehicle for an amount equal to.  the sales  tax’ which the
manufacturer includes in making restitution .to ‘the buyer of the
new motor vehicle upon receipt of “satisfactory proof * -t the
retailer of that mdtor vehicle 'has _.paid the sales tax to the

state on the retail sale of that motor vehicle., .~

Section 1793.2 of the Civil Code would be amended to add
paragraph (2) to subdivision (d)  to ~provide : that - if the
manufacturer or its representative in this state is unable to
service or repair a new motor vehicle to conform to the
applicable express warranties after ' a reasonable number of
attempts, the manufacturer is required, at the option of the
buyer, either to replace the new. motor ‘vehicle ‘or make
restitution to the  buyer. Any ' restitution: made to ‘the buyer
can be reduced by that' amount directly attributable to use by

(800) 666-1917

the buyer prior to the discovery of ‘the nonconformity. -

The bill would also add Chapter 20.5 to.Division 3. of the
Business and Professions . Code to. .require . the# Bureau of
Automotive Repair to establish ‘a program for the certification
of third party dispute resolution. . ;.proce rsuant . to
regulations adopted by the New Motor: Vehicle ar
also create the Certification :Account.

within  the Automotive
Repair Fund, to be funded by fees 'imposed on’ manufacturers . aad
" distributors pursuant to the bill ' and. collected:: the ' New
Motor Vehicle Board, to be expended” upon appropriation by the

" LEGISLATIVE INTENT SERVICE

Legislature to pay the expenses Ofnthe[bureauaunaer?the?bill;- ;5’
' REitio el et R

ANALYSIS ;:
[ 4

In General

Existing law provides that the  amount upon ‘which tax is
computed does not include the amount charged for merchandise
returned by customers if the full sales price, including that
portion designated as “"sales tax" is refunded either in cash or
credit and the customer, in order to obtain the refund. or
credit, is not required to purchase other property at .a price
greater than the amount charged for the property  that is
returned. Refund or credit of the entire amount is deemed to
be givpn when the purchase price, less rehandling and
restocking costs, is refunded or credited to the customer.

LIS - 4a | ’/-\P-l
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Assembly Bill 205~ - Page 2

Ex1st1ng law also provides that the amount upon whlch the
tax is computed does not 1nc1ude the ‘‘amount credlted or
refunded by the seller to the consumer on. account of defects in
merchandise sold to the consumer. " If, however, ~defective
merchandise 1is accepted as part payment for other merchandlse
and an additional allowance or credit is- glve Lon ‘account . of
its defective condition, only the amount allowed or cred1ted on
account of defects may be excluded £rom: taxable'.:gross
receipts. The amount allowed as the “trade: in" value must be
included in the measure of tax. B :

In addition, existing law provides that any overpayment of
sales taxes must be refunded to the person who pa1d those taxes
to the state. . CL _

BACKGROUND

A similar bill, AB 3611 of the 1985-86 session failed to
pass the Legislature. g L

(800) 666-1917

Effective January 1, 1983, the Leglslature amended Sectlon
1793.2 of the Civil Code to incorporate leglslatlon commonly
known as the California "Lemon Law". The. ‘law = provldes an
arbitration process for disputes between ‘manufacturers’. and
consumers of new cars purported to have ‘major: manufacturing
defects. If the mediator rules in favor of the consumer,kthe
manufacturer is required by 1law to elther repla' :

automobile or reimburse the purchase price 1
attributable to use prior to the d1scovery oﬁ

This arbitration process raises sales and use tax questlons
as to the availability of the deductlon for: - rretu
merchandise and/or defective merchandise. - The-dealer who i
the defective motor vehicle to the buyer may. not: be: ellglble
for either of the deductions if the defective motor. vehlcle is
returned to the manufacturer or some - other dealer ‘and” the
manufacturer or some other dealer replaces the motor vehlcle or

" LEGISLATIVE INTENT SERVICE

reimburses the buyer for the purchase price,. assum1ng of ~course §5\
that the dealer and the manufacturer are' separate . 1ega1 -
entities. SR LM
COMMENTS

a. Enactment of this bill will result in 1ns1gn1f1cant
administrative costs being incurred by the Board in notlfylng
taxpayers and informing the board staff of the prov1slons of
this bill.

Analysis Prepared by: arlenQ#Le;%nLck 322-1637 April 3, 1987

Contact: Margaret Shedd Boatwjpigg PGZZ 7%77 0238K A'\)




?eg;o;;al Governmental Atfairs Office v Su 113:266;— ti25 L Street
ord Motor Compan LD 3 g sper LT gacramento, i
Per &7 35 BRI it ol

april 14, 1987

Honorable Sally Tanner
Member of the Assembly

State Capitol
Sacramento, california 95814

RE: Assembly Bill 2057
OPPOSE

(800) 666-1917

Dear Assemblywoman Tanner: ,
p{11 2057, in

Ford Motor Company is opposed to your Asse (Bil
its present form. Your bill ‘would - require anufacturers to
ostablish an elaborate structure for certifying:third-party dis-
pute mechanisms, to be funded by ~fees imposed. manufacturers.
vYour bill further requires manufacturers to comply with 16 C.F.R.
part 703 as the rule existed in 1875... . . : R

The interests of California consumers - may pe. served more
effectively if manufacturers subSténtially,ccmpliédQWithﬁthe new
16 C.F.R. Part 703 that is being rewritten ‘“currently in 'a nege-
tiated rulemaking process in 'waShingtcn,-gnfc\
planned sessions have been held, with FTC staff bers, repre-
sentatives from industry, the offices of state'attftneYSngneral,

and ‘many consumer

" LEGISLATIVE INTENT SERVICE

the National Council of State Legislatures, and _ >
organizations working toward agreement ~on’"d*ﬁéw;rules151t is W
clear that the rewritten rule will strengthen substan! jally tge saty
1 gar S~ ...
A &

rights of consumers and the obligations of manufacturers re

ing 703 mechanisms.

1t is our understanding that part of the neg

is a prescribed certification process;fvalong~,w,
{ssion has stated

re . appro-

tion
decertification process. The Federal Trade Commis

itg intentiop to commit resources sufficient to assu
priate attention to certification.

AP->
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Page TwoO
Honorable Sally “anner

april 14, 1987

Assembly Bill 2057

tﬁé;Statefdf’Californiéﬁ”
ture - described_ in AB’

Wwe believe it would be"prudent for 
lE";C -VF . R- Part .

to avoid the increased “pureaucratic  struc
2057, at least until the summexr of 1987 when' a new.
703 will be available for review. T T

"xSinéétely,  o

© RICHARD L. DUG?™™Y
.RegiOnal’Manager .
Governmental Affalrs

RLD:cme (
cc: Assembly Governmental Efficiency andv// .
Consumer Protection Committee

covernor's Office

california Chamber of Commerce o
Association

AP-4

(800) 666-1917
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GENERAL MoTORS CURPORATION
1170 PARK EXECUTIVE BUILDING, 9§23 L STREET, SACRAMENTO, CALIFORNIA 93814

APR 23
APR . 1987

LA T

April 23, 1987

Honorable Sally Tanner

California State Assembly

State Capitol BUlldlnC, Room 4146
Sacramento, California 95814

Dear Sally:

This is to advise you that the General Motors Corporation must take
an "oppose" position to your AB 2057 1n 1ts current form

A primary concern with AB 2057 is that 1t mandates conformlty w1tm
informal dispute settlement procedures as set fort “in F.T.C. Rul=
703 (16 C.F.R., Part 703). As you know, Rule 703 is presently being
revised by a process of "negotiated rule' maklng ‘ny an Adv1sory
Committee composed of 1ndastry representatlves, s ateﬂleglsla orm

Attorneys-General (coordinating through:' the NatlonalﬁAssoc1at on:of

Attorneys-General) and private consumer groups,éi”'ludlng the Cemter
for Auto Safety and Motor Voters.

Rule 703 was adopted in the late 1870s pursuant to the- Magnuson~!bss
Act, which declares it to be the policy of the United’States to#-
encourage warrantors to offer informal: dlspute settlement T
mechanisms. Warrantors who set up mechanisms that: comply with the
rule may require consumers to go through the mechanlsm ‘before "

resorting to the courts under the Magnuson—Moss Act and most of ‘the
lemon laws.

For various reasons, the existing rule is thought to be 1nadequat
Warrantors find it to be too vague. Consumer protectlon enforcement
officials sometimes feel that it provides insufficient procedural
safeguards for consumers. The Federal Advisory Committee was formed

by the FTC to revise the rule in ways that address these percelvea
deficiencies. ‘

- Continued -
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The Honorable Sally Tanner
April 15, 1587
Page two

The Advisory Committee has been meeting since September, 1986. fo
days every month. The process is scheduled to be completed by June’
of this year. If the committee is able to agree on revisions, the -
FTC will promulgate the committee's suggestions. At this time, the
committee has tentatively agreed that private dispute mechanisms: must
consider state lemon laws, and shall be permitted, but not requlred,
to apply the laws. This represents a compromise between the consumer
groups' desire to have the mechanisms enforce lemon laws, and the i .-
warrantors' desire to preserve uniformity and flexibility in +%-ir :
procedures. There is also preliminary consensus that the mechanlsms
must render decisions within 65 days. :

AB 2057 prescribes a complex procedure for the certification and
funding of arbitration panels. The ant1c1pafed federal regulatory
changes will impact, significantly, the provisions of AB 2057.
Conseguently; we believe it would be in the best interest of all
parties to avoid passing a bill, the subject of which may be
addressed by federal regulation before the end of 1987.

Sincerely yours,

R7Agewely, Western Regional Manage+
Industry—Governmenf Relations

GLR/rp ,
cc: Members, Assembly Governmental Eff1c1ency
and Consumer Protecthn Committee -
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GeogeR.Stgﬂ’es 1121 LSTREET  sume 909

LEGISLATIVE SACRAMENTO . . TELEPHONE
ADVOCATES . CALIFORNIA 95814 _. 916 5 444.6034

April 27, 1987

The Honorable Sally Tanner
State Capitol
Sacramento, CA. 95814

SUBJECT: Opposition to AB 2057 Relating to the Lemon Law
Dear sally, -

On behalf of the Automocbile lmporters of America, I am writing
in opposition to your AB 2057 which will be heard in the = -~
Assembly Committee on Government Efficiency and Consumer
Protection on May 5, 1987, ‘ S

As amended, AB 2057 would impose treble damages and an award of
attorney's fees to consumers when they win a lawsuit against a
manufacturer who has failed to establish or maintain a certified
lemon law arbitration program. Under both federal. rules-and
state law, Lemon Law arbitration programs have been'created on ‘a
voluntary basis by new car manufacturers to expedite consumer:
complaints. Your AB 2057 changes the voluntary nature;of these
programs by automatically awarding consufers with.a penalty of =
double the damages and attorney fees if:the manufacturer.does . .
not have a certified program and the consumer wins:the‘Lemon: .
Case in court. By guaranteeing attorney: fees and:a’potential.. :
windfall, AB 2057 creates an improper incentive for ‘consumers. to
hire an attorney to go to court over procedural issves. : These:’
awards will serve as a strong incentive for consumers to reject -
settlements offered by manufacturers and additional court '
conjestion will occur. ' : :

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

Treble damages and awards of attorney fees are usuéilyf7 }

R Y
associated with gross and willful wrongdoing. AB 2057 . fsﬁ
establishes a dangerous precedent by making consumers eligible o
for this financial windfall by the sole fact that a new car .

manufacturer may not have a certified Lemon: Law. arbitration . -
program. AB 2057 goes even farther by allowing this windfall L
for consumers who can prove that the manufacturer's program did

not in every instance comply with federal and state rules and
guidelines.
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The Honorable Sally Tanner
April 27, 1987
Page two

AB 2057 is contrary to the spirit of the California Lemon Law by
giving disgruntled car buyers a tremendous incentive to go to
court and to bypass voluntary arbitration programs. < In
addition, it penalizes some smaller auto manufacturers who don't
participate in Lemon Law programs because it is the- - .
manufacturer's policy to settle all disputes to the consumers
satisfaction. I ST 3 e

As you know, most new car warranty problems are settled - A
satisfactorily between consuvmers and new'car;manufadtﬁrerg. It
is estimated that only a small percentage of the caseés:go to
arbitration; most are settled informaliy or through mediation.
The Automobile Importers of America feel that passage of AB 2057
will be contrary to this process. For this reason, we must
oppose your bill.

Sincerely,

Svenns Prmetct

Sarah C. Michael, representing the
Automobile Importers of America
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April 29, 1987

Assembly Committee on Governmental
Efficiency & Consumer Protection
State Capitol

Sacramento, CA 95814

Dear Assembly Member:

I am writing to urge your support for AB 2057 (Tanner) and the
strengthening amendments suggested in the attached factsheet.
This legislation will amend the existing new car Lemon Law. It
will be considered in the Governmental Efficiency and Conc- r

Protection Committee on Tuesday; May 5.

The Lemon Law was pzssed in 1982 in order to provide remedies fo:
consumers who had purchased a defective new car. It amended
existing warranty law to specifically define the situation in a
which a new car could be called a "lemon". The law requires that
in the case of an alleged 1lemon vehicle, "consumers and
manufacturers wuse an arbitration process to resolve the dispute
before resorting to costly and protractedi:litigation.

Unfortunately, there have been sefidus“p,dblems. Research done
by CALPIRG in 1986 documents a consisteént pattern of problems
with the arbitration process ——_rangingiffbm lack of training of
arbitrators to unfair reimbursements for.consumer costs. For
many consumers, the arbitration process has not provided a final
resolution for their dispute“and in fact ‘has been ~an cxtra
hurdle to be crossed. ST o : T

AB 2057 addresses this issue by éSfablishiﬁg"strong standards for
the arbitration process to ensure that c¢onsumers get a fair and
impartial hearing. It requiresffhatfthéfBureau of - Automotive
Repair (BAR) certify and de-certify arbirtation programs .based on
their compliance with the standards outlined in the law. It also
allows consumers who go to court,  -and win, 'to recover damages 1ii
the manufacturer failed to maintain a ‘certified arbitration prog-
ram. S ' : : SRR .

failSlfﬁhg "bblems
espand ‘outlines:how AB
the strengthening amendments will solve those problems.

Enclosed you will find a fnctsheéﬁiﬁhidﬁ
with the current law's arbitration process
2057 and '

I hope that we can count on your vote at the bill'g hearing on
Tuesday. If you have any questions or - would 1like: more
information, please feel free to call me at 448-4516. ’ :

Sincerely,

Legislative Advocate

Lo Angeles Reglonal Otice San Dlego Reglonal Otfice Leglalative CHice »
<8 Shattuck Square, 111 1064 Cl.w?mh Avnms balid Ulvlcgsnnl, Sute O 20D Twathh Street, Sulte 2w
Berkaloy, CA 94704 Wt [ 14 Argeles, CA 90OFS San Disgn, CA 92111 Sactaments, CA 94814
(415647 8942 (213 73 8499 (B19) 2794802 (910) 44 4318
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(Ca]PIRG) CALIFORNIA PUBLIC lNTEREST RESEARCH GROUP
S

FACT SHEET CN AB 2057 (LEMON -LAW IT)

BACKGROUND

In 1982, 1legislation authored by Assemblywoman Sally Tanner amended

Ehe Song-Beverly Warranty Act to clarify what 1is meant by a
reasonable number of attempts" to repair a new motor vehicle. This

amendment, known . ‘as the "Lemon Law," establishes remedies for =che

consumer whose newly purchased vehicle is substantially imp=aired.
The Lemon Law amendment went into effect in January, 1983 and applies
to new motor vehicles that are primarily for personal or family u=

The Lemon Law does not apply to used cars.

The Lemon Law requires consumers and manufacturers to use arbitratio

n
through a "qualified" third party dispute resolution program befare
resorting to costly, protracted 1litigation in resolving their
disputes. :

Unfortunately, for many consumers, the arbitration process is just

another hurdle to cross rather than a final resolution of the problem.
AB 20?7 is dgsigned to make the arbitration process work by clarifyimyg
certain provisions of the law and addressing the following problems:

PROBLEM #1: Arbitrafion’Panels‘Igndfe/LémthLéw'Provisions & FTIC Reg=.

Arbitration programs often do not use the criteria set forth in ths
Lemon Law as a basis for awarding a refund or replacement. The Lemon
Law defines a "lemon" as a vehicle which has:had four or more ~epaix
attempts on the same problem, or spends 30 days in the shop for anx
number of problems, during its first yearﬁbr{l2,000 miles. Some dg
not even train their arbitrators to use or understand the Lemon Law.

The arbitration panels do not comply with Federal Trade Commissicxn
(FTC) guidelines for third party dispute resolution programs. Thesa
guidelines set'.8.;:40 day limit for decisionsiandii¥equire -that . the
boards. operate.in:a.fair and impartial manner o

The FTC guidelines, however, do not spetify whether or not dealers may

participate “ in the- arbitration hearings. In the case of the Forgd
and Chrysler boards, dealers (and sometimes company representatives)
often participate in discussions which lead to decisions. In additien,

these same two boairds generally do not allow . consumers ‘any. oral
presentation at the hearings. ;&p QQ

AB 2057 (Tanner) requires that the arbitration programs be ‘certified
by the Bureau of Automotive Repair (BAR) as meeting the -requirements

of the Lemon Law and FTC arbitration guidelines. Further, the bil}
?oﬂghtr:ﬂw‘?"';l‘?mce Los Angeles Reglonal Otfice San Dlego Reglonat Oftice Leglstative Office
novhnloyuc.k‘;ql‘:‘:\:. \"(J\‘.‘OConnlh Avenue 2187 Uirie Sreet, Sutie R 909 Tweih Rireol, Buite 200
(415) 642.9952 (:'r;)' :‘r),:::‘f‘m' CA 90028 S eg0, CA 92111 e A paae

(8181 T a0 (R10) 44p-ad v
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'Many‘arbitration panels rely on mechanics supplied by the manufactwmrer

AB 2057 requires that manufacturers provide an inspection by an

AB 2057 does not address this problenm.

allows for the recovery of a civil penalty of two times the- amount
of actual damages if the manufacturer fails to maintain a qualified

arbitration program’ as defined 1in the previously mentioned
standards. :

The bill also requlres that arbitrators be trained in the appllcatlon
of the Lemon Law's refund and replacement provisions.

In addition, the bill should be amended to clarify that dealer and/or
manufacturer participation in any form is not acceptable unless the
consumer is given a chance to participate equally. '

PROBLEM #2: Arbitration Panels Rely on Manufacturer's Ex,..¢s

to evaluate the car in question. These manufacturers have an obwvious
conflict of interest.

(800) 666-1917

independent automotive expert at the request of the arbitrator(s).

PROBLEM #3: Lack of Follow Up on Arbitration Decisions

The FTC regulations, referred to in the Lemon Law, provide general
guidelines for following up on:.'decisions which order another repair
attempt. Unfortunately, the guidelines provide for a follow up_ to
make sure that the repair attemptioccurred, -but.not follow up to make
sure the repair attempt corrected the: problem. . This is a serious gap

in the requirements given the frequent occurrence of a another repair
attempt as a dec151on

" LEGISLATIVE INTENT SERVICE

The bill should be amended to include specific-requirements for how

arbitration boards should follow up on repair attempt decisions. LY
. - ‘-l
R o o E?
PROBLEM #4: Consumers' Costs Are Not Reimbursed .

After ruling for the consumer, some. arbltratlon'boards insist that the
consumer take a replacement car- eve ;though rhey have 1ost confidwence
in the- manufactu e and would’ prefer’.a or vice wveirsn.

Furthermore, consumers substantial c.osats
such as sales taxes and 11cense feesion. the le"hQCdfkgior must  pay
rental ear chargeo_and_towing foes 1ncurred be¢ 'se of:the defeciive

automobile.
AP

AB 2057 includes ﬁrovisions that éive \h&-ﬂbuyer. ihe option of
rejecting @ replacement vehicle {w:.favor of.-n refund, “ang ‘specify het

the manufacturer jsiresponsiblo for. sales taxos
as well as expensesflncurred 1y connection wit
vehicle and fop Lowing ‘and rental -

nd ligenserand Hwues
the pppair of the

m940;



PROBLEM #5: 'Deduction For Use'lProvision Abused

When the manufacturer reimburses the consumer the purchase price of
the 'vehicle, the manufacturer. is céntitled: tol ‘deduct an amount directly
‘attributablei.to use of the car.by the‘consumer prior to the discovery
of ‘the problem‘ Arbitration panels, ' howvever often recommend an

unreasonably  high deduction by using. commerc1a1 car rental rates and

an unreasonably 1late date as the tlme at which the buyer's use 1is
considered to be ended.

AB 2057 defines a specific formula ‘to.be used by the arbitrator to

determine the amount of 'deduction for. use'. The formula assumes the
useful 1ife of the car to be 120, 000 miles and allows a percentage
deduction based on the value of the car and ‘the number of mil . driven

before the first time the car is taken in for repair.

PROBLEM #6: Consumers Not Protected From Used Lemons

There are no provisions in current law for what manufacturers may do
with 1lemon vehicles which have been bought back from consumers.
Without regulation, a manufacturer may'resell the vehicle as a us=d
car without 1nform1ng consumers of the vehlcle 'S repurchase history.

AB 2057 prevents a vehicle repurchased by ‘a manufacturer under the
Lemon Law from being resold as a used car: ‘unless - .the nature of the
car's problems are disclosed, the- problems ‘are’ corrected and the

manufacturer warrants: that the veh1cle ‘is. free of those problems for
one year. :

T R e e
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May 21, 1987

.Assembly Ways and Means Committee
State Capitol
Sacramento, CA 95814

_Dear Assembly Member:

I am writing to wurge your support for AB 2057 (Tanner) --
legislation to give California's new car Lemon Law a tune-up. AB
2057 recently received a "do pass" from the Assembly Committee on
Governmental Efficiency and Consumer Protection (5-0) and was
referred to the Assembly Ways and Means Committee.

The Lemon Law was passed in 1982 in order to provide remedies .or
consumers who purchase defective new cars. It amended existing
warranty law to specifically define the situation in a which a
new car qualifies as a "lemon". The law requires that in the
case of an alleged lemon vehicle, consumers must first use a
"qualified" arbitration process to resolve the dispute before
resorting to costly and protracted litigation.

Unfortunately, there have been serious problems. Research done
by CALPIRG in 1986 documents a consistent pattern of problems
with the arbitration process -- ranging from lack of training of

arbitrators to unfair reimbursements for consumer costs.

AB 2057 addresses this issue by estab115h1ng strong standards for
the arbitration process to ensure that consumers get-a fair and
impartial hearing. It requires that the Burecau of- Automotive
RePalr (BAR) certify and de-certify arbirtation programs based on
their compliance with the standards outlined 'in the 1aw;3?
allows consumers who win in court to recover damages :
manufacturer failed to maintain a cert1f1ed arb1trat1on'program-

AB 2057 addresses the problem with the [emon Law at littl
real cost to the state. The costs to the Bures of n
Repair for certifying and de-certifying. the arb.cration:p ograms
will be fully covered by an annual fee- charged to manufac urers.

Enclosed you will find a factsheet whthld‘talls the "

wilh the current law's arbitration proqrams;and etplalﬁS
2057 will solve those problems.

I hope that We can count on your Supporn fdr this bill-whe
heard in the Ways and Means Committee. 1f you have any- que

or would like more information, please feel free to
448-4516.

Sincerely,

LLynn Nesseclbush
Legislative Advocate
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C]A LP?IRG 1147 So. RostrTsoN Buvo., Sute 203 Los Angetes CA - 90035 (213)278-9244
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FACT SHEET ON AB 2057 (Tanner) -- LEMON LAW II

BACKGROUND

n- 1982, leglslatlon authored by Assemblywoman Sally Tanner was
passed in order to prov1de remedies - for . consumers who
purchase defective new cars. - “:It amended’ ex1st1ng warranty law
to specifically define the 51tuat10n in which a new car qualifies
as a "lemon". This law defines a "lemon" as '‘a vehicle which has

had four or more repair attempts made on the same problem or has
spent 30 days in the shop durlng 1ts first year or 12,000 miles.

The 1law reguires that in the ‘case of an alleged lemon vehicle,
consumers must first use arbitration through:a "gqualifi_ " third
party dispute resolution ‘program before resorting to costly,

protracted litigation to resolve their dispute.. >
THE CURRENT SITUATION 8

: S =)
The arbitration programs, either operated .or - sponsored by S
manufacturers, are not providing a fair and impartial process ~
for consumers seeking relief from defective new cars. These

programs do not comply with ~FTC minimum guidelines for third
party dispute resolution processes nor do.they abide by the
provisions of the California‘ Lemon Law. B

There has been ample time in the last five years ‘since the Lemon
Law was enacted for manufacturers to ooerate arbitration programs
which are fair. They have not done so. For»_any consumers, the
arvitration process, rather 'than prov1dlng afi resolution to
their problem, has instead become an extra hurdle to“crosc.

A report released by CALPIRG (August 1986), o umentedﬁsome of
the problems faced oy consumers u51ng the arbltratlon”process.

Problem #1: Arbitration Panels Ignore Lemon'La

" LEGISLATIVE INTENT SERVICE

Provisions -.1&_»FTC'.”

Regulations B - : ‘ ;b‘
Arbitration programs often do not use the criteri set;forth in lf:
L

the Lemon Law as a basis for awarding a refund™ or . replacement,
Some do not even train their arbitrators to. use. o Eunderstand ‘the .
Lemon Law. Many consumers have received decisions'Calllng for -
further inspections, diagnosis, repairs, extendeda_arrantiesr or -
simply nothing at all -- despite the fact that they had already
had their car repaired numerous tlmes. -~

The arbitration process often takes far longer than the 40-60

days allowed in the FTC 783 regulations. The process. becomes a

continuation of an already 1nterm1nable ~and . frustrating
experience which requires the consumer's aggrassive persistence. AEP-VQ

Problem #2: Arbitration Panels Rely on Manufacturer's Experts

Many arbitration panels rely on mechanics supplied by tha




manufacturer to evaluate the car in question, These manufactur-
ers have an obvious conflict of interest.

Problem #3: Lack of Follow Up on Afﬁitfation Decisions

Despite the fact that arbitration - boards often grant
decisions calling for "one more repair attempt," they do not
follow up to ensure that the repair attempt resolves the problem.
For the consumer in these instances, the arbitration process,
although having taken significant time and energy, moves them no
closer to resolving their dispute. C

Problem #4: Consumers' Costs Are Not Reimbursed

Consumers often are forced tovincur_ekéenéés'such as towing costs
and rental car fees as a result of their.inoperative vehicle and
the subsequent repair process. These expenses as well as tax ana
license fees are often not reimbursed, - -

Problem #5: 'Deduction For Use! ProviSion Abused

(800) 666-1917

When the manufacturer reimburses the consumer for the purchase
price of the vehicle, the manufacturer is entitled to deduct an
amount directly attributable to use of: the car by the consumer
prior to the discovery of the Problem.  Arbitration panels,
however, often recommend an unreasonably high deduction by using
commercial car rental rates and an unreasonably late date as the
time at which the buyer's use is considered to be ended.

THE SOLUTION

AB 20857 addresses these problems by outlining strong standards
for the arbitration process to ensure-that consumers get a fair
and impartial hearing. It requires that the Bureau of Automotive
Repair (BAR) certify and de~-certify arbitration programs based
on their compliance with the standards outlined in the law. It

allows consumers who win in court to recover a . civil penalty
of up to two times the cost of ~actual damages = if the
manufacturer fails to maintain a certified arbitration program.

" LEGISLATIVE INTENT SERVICE
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These penalty provisions bprovide the . missing enforcement
necessary to make the Lemon Law work. = Tt can only be .invoked if
a consumer has a lemon and is forced to use legaly -t
resolve his or her dispute. This  ﬁgiVéS;‘TM‘f,
strong incentive to resolve - legitimate disputes.
through a certified arbitration program or throughﬁ{sgﬁtlement;
consequently, it is much more likely that consumers will

to resolve their disputes without resorting to litigati

a

In addition, the bill shogld be amended to: clarify.ﬁf
and/or manufacturer participation in the decision-mak.ng
1n any form is not acceptable unless the consumer is:

chance to Participate equally; and, to include.
requirements for how

%éiven a AP-20

specific
arbitration boards should follow::

repair attempt decisions.
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)

AB2057ca as amended 8/95/87
}

2/3 vote required.

~Existing. law provides that a manufacturer who is unable to service or repair

consumer goods, including motor vehicles, so that they conform to the
applicable warranties after a reasonable number of attempts, must either
replace those goods or reimburse the buyer.. In 1982, the law was amended by AB
1787 (Tanner), commonly referred to as the lem~n law.

Specifically, the lemon law:

1) Defines "reasonable number of attémnts“ for new motor vehicles as either
four or more repair attempts on the same major defect, or more than 30 days

out of service for service/repair of one or more major defects within the
first year or 12,000 m11es of use.

2) Requires a buyer to notify the manufacturer directly of a cont1nu1ng defect
and to use a dispute resolution program meeting specified minimum standards

prior to asserting the "lemon presumpt1on" in a legal action to obtain a
vehicle replacement or refund.

3) Defines the "lemon presumption" as the "reasonable number of attempts" in
the paragraph above.

(800) 666-1917
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AB 2057
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AB 2057
Page 2

As amended by the Assembly, this bill, effective Ju1y 1 1988

1) Required the Bureau of Automotive Repair (BAR) to: cert1fy the arb1trat1on
programs for resolution of vehicle warranty disputes-as requested;
annually recertify those programs or decertify as inspection warrants;
notify the Department of Motor Vehicles (DMV) of the failure of a
manufacturer, #istributor, or their branches to comply with arbitration
decisions; investigate consumer complaints regarding qualified programs;

and submit a biennial report to the Legislature eva]uat1ng the
effectiveness of the program.

2) Authorized BAR to charge fees, to be collected by the,New.Motor.Vehic]e‘ v
Board (NMVB) beginning July 1, 1988, from specified NMVB ‘licensees, not to
exceed $1 for each new motor vehicle sold, leased, or distributed in

California. The fees would be deposited into the Cert1f1cat1on Acc0un; of
the Automotive Repair Fund. .

3) Required motor vehicle manufacturers to rep]ace defective vehicles or make
restitution if the manufacturer is unable to service or repair the
vehicles after a reasonable number of buyer requests.. The buyer would be
free to take restitution in place of a rep1acement vehicle.

4) Specified that the following is included in the ep1acement and. refund.
option: S S

a) In case of replacement, the new motor vehicle must .be accompan1ed by
all express and implied warranties. The manufacturer must-pay for, o
or to, the buyer the amount of any sales or use.tax, . 11cense and-
registration fees, or other official fees which: ‘the ‘buyer is: obligated
to pay in connection with the replacement, plus: any ‘incidental damages,

the buyer is entitled to including reasonab]e repa1r tow1ng, and
rental car costs. _

b) In case of restitution, the manufacturer must-pay- the actua]
price paid including any charges for transportat1on ‘and
manufacturer-instalied options, sales tax, license fees, and
registration fees plus incidental damages. The amount d1rect1y
attributable to use by the buyer must be determined as prescr1bed
and may be subtracted from the total owed to the buyer.

5) Clarified that the vehicle buyer may assert the "1emon presumpt1on“ in any

civil action, small claims court action or other forma1 or informal
proceeding.

6) Set forth a qualified third-party dispute resolution process, which among
other things, clarifies that dealer and/or manufacturer participation in

- continued - , #*f},:LE%




7)

8)

9)

10)

The Senate amendments:

AB 2057
Page 3

the decision-making process is not acceptable unless the consumer is
allowed equal participation; specifies certain requirements for how
arbitration boards should follow up on repair attempt-decisions and
requires compliance with the minimum requirements of the Federal Trade
Commission (FTC) for informal dispute settlement procedures as defined on
January 1, 1987. BRI

Amended the definition of a "new motor vehicle” which:iélcovered by the
Temon law to include dealer-owned vehicles and demonstrator vehicles.

Prevented a vehicle repurchased by a manufacturer under. the lemon law from
being resold as a used car unless the nature of .the car's:problems are
disclosed, the problems are corrected, and the manufacturer warra~*- that
the vehicle is free of thosc problems for one year. @i i -

Required the Board of Equalization to reimburse fhe‘manufabtUrer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer. ' DT T

(800) 666-1917

Provided for treble damages and reasonable attorney's fees and costs if
the buyer is awarded a judgment and the manufacturer does not maintain a
qualified third-party dispute resolution process as established by this
chapter. : ‘ S e e T

1)

2)

Authorize rather than require the award of trebie déhééé%*égafhst‘certain
manufacturers. _ i S

Exempt a manufacturer from liability for treble damages:if the ..
manufacturer has a qualified third party dispute resolution program which
"substantially complies" with the specified criteria. {This is to.provide

—t

|
g

The manufacturer with incentive to qualify their program and removes the
ability of the consumer to sue the manufacturer over -a‘program-detail
which is not in compliance although the program itself is in substantial

" LEGISLATIVE INTENT SERVICE

compliance. I
3) Exempt the manufacturer from liability for treble damages if:the. consumer et
does not provide the manufacturer with written notice tequeStih‘?the:sZ%w{‘ q::
manufacturer to comply with the provisions of this billf gives .the: . .- ’
manufacturer 30 days to comply with the written notice before the . "=
manufacturer could be held 1iable for treble damages. ~ =
4) Prevent the consumer from collecting treble damages simultaneously for

violations of different provisions of the Tlaw.

- continued - AD':’I‘L%
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10)
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11)

12)

13)

14)

FISCAL EFFECT

AB 2057
Page 4

Provide that auto arbitration programs are certifiable by the Bureau of
Autcmotive Remair (BAR) if they are in "substantial compliiance" with the
specified criteria. : - E :

Specify that BAR shall be the entity to conduct the survey to measure

cus”-omer satisfaction and to identify violations of the ‘Temon law. Q_
Reduce Egg/?;?;;;ation which applicants for a license fre must

provide the NMVB to only the number of motor vehic]eSjsold,elggég%LJy;_______
otherwise distributed in California during the proceeding year¢g’de ete the phrase
pr0v4&%eﬁ—wh#eh—fequ+red—app++cantsfte~§*e¥4d%ﬁjany other information that

the NMVB may require." L :

Require the arbitration panel to take into account a]}:léga],and equitable
factors in rendering their decision. R ‘

Allow an employee, agent, o dégqer for the manufacturer to serve on the
arbitration panel and decide a dispute as long as he or she is not a party
to the dispute and clarifse$ that if anyone (e.qg. %echnicians or others-
who would act-as an industry expert) participates substantively in the
merits of any dispute with-thearbitrater, the buyer is allowed. to
participate also. o n

Delete the requirement that if the arbitration panel_dec;ggiigggt another
repair attempt must be made, another panel hearing date sh be -
established no later than 30 days after the repair attempt has been.made
to determine whether the manufacturer has corrected the nonconformity.
= g Ay TEV oo T I
Specify that only under the-eircumstance where a manufacturer has taken a
car back which i ermined under the definition in the lemon law to-be 2
"Jemon" does (the nature of the nonconformity experienced by the‘pr191n61
buyer or lessee have to be conspicuously disclosed, corrected and- ")i e
warranted taf for one year. - Us dongt nAvsi®
o e egisions oF o 2067 502 p e otacd: DSy
tod with AB 1367 (Tanner)Awkéeh specifieg that remedies to

buyers with damaged goods include¥ the right of replacement or
reimbursement. -

Double join AB 2057 with AB 276 (Eaves) which relates to rates ahd"réfUnds

of aircra;%)jet fuel but effects the same section of the Revenue and Tax

C 2 Ab Q05T | | and- 12

e aatgﬁx ot _%W"'d\ﬂ New Nilin Vehide board Auount

Appropriatef $25,334 to the DMVAto handle the computerizing of the billing

ystem for collecting motor vehicle fees from auto maanaié;rers;ialge Aéfn{@z(}
e Ahe Cotificabion Aconnd Of the Autometue /9443,é?zom1ﬂ

AP-25

AB 2057
Page

- continued -



AB 2057 .
Page 5

According to the Legislative Analyst, this bi]]; -

1) Results in up to.$158,000 in costs to the Certific tion Account
in_the Automotive Repair Fund (created by this bilT):for the Tast
half of 1987-88 and up to $293,000 annually, thereafter,.for tne BAR
to resolve automobile warranty disputes; costs:-'after 1988-89 would
be fully offset by fees. U LS '

2) Generates up to $300,000 in fee revenﬁeé-anhua]j: the Certification .
Account -beginning in 1988-89. ' N ST e
3) Results in an unknown revenue loss to the 3enera

_ annually from .
~sales tax reimbursemen*s to vehicle manufacturers: e IR

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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COMMENTS

1) The purpose of this bill is to strengthen theﬂexisting lemon law, to
eliminate inequities that have occurred from that law's implementation and
to ensure that owners of seriously defective new cars can obtain a fair,

impartial and speedy hearing on their comp]aints;‘
ges
)

A #) Since the effective date nf the lemon law over: four years ago, there have
been numerous complaints from new car buyers -concerning its implementation.
While these complaints reflect continued dissatisfaction with the
manufacturer's own resolution of disputes regarding defective new vehicles,
they have also alleged that the dispute resolution programs financed by the
manufacturers are not operated impartially. . Consumers have complained of:
Tong delays in obtaining a hearing (beyond the prescribed 40-60 day time
1imit); unequal access to the arbitration process; unreasonable decisions
that do not appear to exhibit knowledge of the lemon law's provisions or
provide an adequate amount of reimbursement even when a refund decision is

“1986nSession made

d]
‘ bi11

(800) 666-1917

ordered.

T T ; Tl iZeco . e rma,
Uindth Colacn. Cirliometances and, The Ffwe prcgle ‘
That aﬂw auls arbitettiin W—JW é*f—__-:-;;;f-
Avcvdofid ¥ St 41 Carnnat be y ‘
the 5%7%060/ a (awont _@ becawue 1f a%

9) fempertin Ohe kTl tgpaniduse s ate The Seoiuli

" LEGISLATIVE INTENT SERVICE

ﬂ&;Z%lf U The s ¢L¢YLAGT??%‘ /¢252£;£ [ A g / N
@ﬁmp&én&é , / 74/ ‘:.:.E

Ann Evans AB 2057
324-2721 Page 6
6/17/87:ageconpro

952




AB2057ca as amended 8/28/87

The Senate amendments:

1)  Authorize rather than require the award of treble damages against certain
-~ manufacturers, o : .

2) Exempt a manufacturer from liability for treble damages if the )
manufacturer has a qualified third party dispute resolution program which
"substantially complies" with the specified criteria.

3) Exempt the manufacturer from 1iability for treble damages if the consumer
does not provide the manufacturer with written notice requesting the
manufacturer to comply with the provisions of this bill and gives the
manufacturer 30 days to comply with the written notice before the
manufacturer could be held 1iable for treble damages.

4)  Prevent the consumer frum collecting treble damages simultaneously for
violations of different provisions of the law. -~ =

5)  Provide that auto arbitration programs are cerfifiab]e by the Bureau of

Automotive Repair (BAR) if they are in "substantial compliance" with the
specified criteria.

(800) 666-1917

6) Specify that BAR shall be the entity to conduct the surVey 10 measure
customer satisfaction and to identify violations of the lemon law.

7)  Reduce the information which applicants for a 1icéh§é mdst‘pfoV1de the
NMVB to the number of motor vehicles sold, leased, -or otherwise

distributed in California during the proceeding yéarband;delete the phrase

“any other information that the NMVB may'requirer";gz o

8)  Require the arbitration panel to take into account all legal and equitable
factors in rendering their decision. S

9) Allow an employee, agent, or dealer for the manufacturer to serve on the
arbitration panel and decide a dispute as long as.he or she is not a party
to the dispute and clarify that if anyone (e.g. an industry expert)
participates substantively in the merits of any dispute, the buyer 1s
allowed to participate also. L T o

" LEGISLATIVE INTENT SERVICE

10) Delete the requirement that if the arbitration panel decides that another 1::=
repair attempt must be made, another panel hearing date must be set no sy

later than 30 days after the repair attempt has been made, to determine
whether the manufacturer has corrected the nonconformity: T

11) Specify that only under the circumstance where a manufacturer has taken a
car back which is determined under the definition in the lemon 1aw.t9vbe &
"lemon" does the nature of the nonconformity experienced by the original

buyer or Tessee have to be conspicuously disclosed, corrected and
warranted for one year.

AP-23

- continued -

AB 2057
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12) Add the provisions of AB 1367 (Tanner) which specify that remedies to
buyers with damaged goods include the right of replacement or
reimbursement. . ‘ .

13) Double join AB 2057 with AB 276 (Eaves) which reTafes toifétéc and refunds
of aircraft jet fuel but effects the same section of the ‘Revenue and Tax
Code as AB 2057. ‘

14) Appropriate a loan of $25,334 to the DMV from the New Motor Vehicle Board
Account to handle the computerizing of the billing system for collecting
motor vehicle fees from auto manufacturers.

FISCAL EFFECT

According to the Legislative Analyst, this bill:

1) Results in up to $158,000 in costs to the Cert1f1cat1on Account
in the Automotive Repair Fund (created by this bill) for the last

”/#/,_hq{f of 1987-88 and up to $293,000 annually, thereafter, for the BAR
\eynC“t/ to)resotve—automobile—warranty—disputes; costs after 1988- 89 would

imp be fully offset by fees.
n d¥ Jhov\ ’
b‘ff7 a1%" 2) Generates up to $300,000 in fee revenues annua11y to the Cert1f1cat1on
(gyf f;rYL Account beginning in 1988-89.
PYO"

3) Results in an unknown revenue loss to the. Genera1 Fund annua‘ly from
sales tax reimbursements to vehicle manufacturers v

4> PMY wouwld tncuir anmm start - ulﬂfosts o}:{ize”,ooo
e 19€7-88 decrcnsmfa{‘U¢7 ,CO0 Apnually 'tﬂz,criaoﬁﬁe/
The but (on-t-ams 2n approprcahm —t'ﬁcrv_&-oy‘ .o

-~ continued -
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AB 2057
Fage 3

COMMENTS

1) The purpose of this bill is to strengthen the éxistingﬁ}emon’law, to

eliminate inequities that have occurred from that Taw's ‘implementation and
to ensure that owners of seriously defective new cars can obtain a fair,
impartial and speedy hearing on their complaints.

Since the effective date of the lemon law over four years ago, there have
been numerous complaints from new car buyers.concerning its implementation.
While these complaints reflect continued-dissatisfaction with the .
manufacturer's own resolution of disputes regarding defective new vehicles,
they have also alleged that the dispute resolution programs financeu by the
manufacturers are not operated imparﬁially;n”ConSUmers have “‘complained of:
long delays in obtaining a hearing (beyond the prescribed 40-60 day time
1imit); unequal access to the arbitration process; unreasonable decisions
that do not appear to exhibit knowledge of the Temon law's.provisions or

provide an adequate amount of reimbursement even when a refund decision is
ordered. o

The Senate amendments are the result of negotiations with affected
parties. The major impact of these amendments is the removal of mandatory
treble damages under certain circumstances and the addition of ‘the. concept
of substantial compliance of an auto arbitration program to mitigate
against actions taken against a program based on details. ... - =

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

Y
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Ann Evans AB 2057
324-2721
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AB
2057--contd - -1-

..Legis1ativevAha1yst
- August 28, 1987

ANALYSIS OF ASSEMBLY BILL NO. 2057 (Tanner)
As Amended. in Senate August 25, 1987 -
1987-88 Sess1on

Fiscal Effect:

Cost: Up to $158 000 in 1ast half of 1987 88

increasing to $293,000 annually -
thereafter to the Certification
Account in the Automotive Repair Fund Sk
(created by this bill) to implement a ©§
dispute resolution certification §

program; beginning in 1588-89, costs
would be fu]]y offset by fees

Revenue: 1. Up to $300, 000 in fee reventes
- annually to the Certification
Account beginning in 1988~ §9

2. Unknown revenue loss to the -
General Fund annually from 'sales
tax reimbursements to veh1c1e
manufacturers.

Analysis:
This bill requires the Bureau of Automot1ve

Repair [BAR) to establish a program to certify: third
party dispute resolution processes for automobile:

o"’ LEGISLATIVE INTENT SERVICE

N
warranty disputes. The certification program would ey
become operative July 1, 1988 and would primarily ‘;::

involve vehicle manufacturers, distributors, and :
dealers. Moreover, the bill also would change current

law pertaining to vehicle warranty procedures and.
restitution.

Specifically, the bill:

0 Authorizes BAR to revoke or suspend any
arbitration program if it does not meet
specified standards and requires the bureau
0 (1) notify the Department of Motor AP.2|
Vehicles (DMV) of failures of manufacturers,
distributors, or their branches to comply
with arbitration decisions, and (2) provide
the Legislature with a biennial report
evaluating the effectiveness of the program.

sared o e biric " o vt e o
AT BRI s daty T TR ? VP Y o T O T T S " i marsaa i ms i W o CIR LR Ol s A LA\
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AB
2057-~contd -2~

0 Authorizes BAR, effective July 1, 1988, to
charge fees, up to $1 per new motor vehicle
sold, leased or distributed by manufacturers,
distributors, or their branches to fund its
program costs. These fees would be collected
by the New Motor Vehicle: Board (NMVB)-in the
Department- of Motor Vehicles and;deposited
into the Certification Account’ created by
this bill in the Automot1ve Repa1r Fund

0 Requires the State Board.of Equa11zat1on
(BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the
buyer as part of restitution for a defect1ve
vehicle.

Fiscal Effect

We estimate that the BAR would incur program kg{pn\@ Pl al4 -
start-up costs of up to $155,000 in 1987-88 (half-year }”ﬁfl shck‘*o\+(n\NVk;a1q Ll
and 1ncreas1ng to $293,000 annually thereafter.: d " S 4 Q
Beginning in 1988-89, program costs would be fu11y ' pgm wow btqh - &
offset by fees estab11shed by the bill. ~According to bt $ 31*“1 R u
BAR, a 13 cent charge per vehicle would generate up to ) g &a&P O¢f7%W“- =
$300 000 (13 cents times 2.3 million. vehicles estimated aANuuLAMpt" z
to be sold in 1987). - The b111 “however, does rot:" " fiqut BE- e u“, unnm\eayup’ =
prov1de an appropriation to cover program start- up costs ouukb@ wkelsaglng bt w
in the Tast half of 1987-88. i Stailo 1 Jaw éﬂ*«faﬁtt w3
|_

T

The NMVB wou]d incur minor absorbable costs {*&Mtu& g?;;i:;rcxthcuwb) %
working with tha DMV to collect the fees. Add1t1ona11y, v ;; Ao cond o
DMV would incur program start-up costs of $25,0007in “tﬂﬁfﬂ_?g s i

1987-88, decreasing to $7,000 annually. thereafter
These costs could be absorbed by DMV

The BOE would incur unknown probably m1nor,.
absorbable costs to reimburse sales taxes to e
manufacturers in vehicle restitution settlements.
Moreover, sales tax reimbursements would: resu1t 1n an
unknown revenue loss to the General Fund.

83/s8
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1)

2)

3)

4)

SUMMARY OF AMENDMENTS — AB 2057 (TANNER)

Lmendﬁents 1-9, 2B 2057 was amended ‘in the Senate Judiciary

Committez to provide that auto arbitration programs are'
certifiable by the Bureau of Automotive Repair if they are in
"gubstantial compliance" with a set of specified criteria.
Amendments 1-9 are conforming amendments that were not made

"in the Judiciary Committee. -

Amendments 10 and. 12 " SEC.ZQ." addition).' These amendnents
add the provisions of AB 1367 (Tanner) to AB 2057 so the
bills will not have *o be. double—Joined.l AB 1367 has no
opposition and was passed out of Senate Appropriations under
Rule 28.8. ‘ S L

- Amendments 11 and 12 ("SEC. 10." addition). These'anendments

double-join the bill withtAB'276 (Eaves).

Amendment 12 (" SEC g8." addition;._ ‘This amﬁndment
appropriates $25, 334 to - the Department of Motor Vehicles:to
handle the computerizing of the billing svstem fortcollecting
motor vehicle fees from: auto manufacturers.a 5 :
a fee of up to $1 on each new motor vehicle sold in :
state. The fee revenues- will fund the certificatio gram
created by the bill. FE |

fiscal year from fee revenues tha -will°be collected

July 1, 1988.

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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GA-1097-F{1-74) State Board of Equalizatiom

LEGISLATIVE BILL ANALYSIS Department of Business Taxes
Bill Bumber Date Maxch 6, 1987
Author Tanner Tax Sales and Use
Board Position Related ‘Bills _AB2050/SB71 _,":.‘:

BILL SUMMARY:

This bill would add Section 1793.25 to_ the: Civil Code to
require the board to reimburse the. manufactur rﬁpf a new motor
vehicle for an amount equal to  :the’ sales ¥tax* which the
manufacturer includes in makxng rest;tutiong the buyer of the
new motor vehicle upon receipt: ofﬁ% 1sfactory Qrbof that the
retailer of that mdtor vehicle hés id:t éfalas tax to the
state on the retail sale of that motor’ vehlcle. s

service or repair a new motor. vehxcle toz nform to the
applicable express warranties after‘”a reasonable~ number of
attempts, the manufacturer is required. at “the aption of the
buyer, either to replace the new, moto vqhinle% or make
restitution to the buyer. Any reétitutian; )
can be reduced by that- amount directly . attr;hutnbl L
the buyer prior to the discovery of’ the noncanfor

The bill would also add Chapter 20 5V
Business and Professions Code to.
Automotive Repair to establishia program; £f6r the
of third party dispute resolut”qn ”brcceﬁwes'

regulations adopted by the New - Mﬁtor Véﬁicle aoaﬁd._~wi

Repair Fund, to be funded by fees»imyosedﬁon manu
distributors pursuant to the bill and collud@.
Motor Vehicle Board, to be expended "upon apprqpvi
Legislature to pay the expenses of the bureau- under;

i 2
BV
- i M
abyd

Existing law provides that the amount upon wﬁ:lch tﬁi’ﬂ is
computed does not include the amount charged forinmrchlﬁdise
returned by customers if the full sales price, includinq_that
portion designated as "sales tax" is refunded eithér in cai,,ﬁr
credit and the customer, in order to obtain the refund or
credit, is not required to purchase other property ‘at a Pflce
greater than the amount charged for the property; that} -is
returned., Refund or credit of the entire amount . is d.ﬁmﬂﬂ -t
be given when the purchase price, less rehandlfnﬁ* and
restocking costs, is refunded or credited to the customer:

LIS-4b

AP -

(800) 666-1917
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Assembly Bill 2057 Page 2

Ex:.st:.ng law also provides that the amonnt upon which the
tax is computed does not include: theﬂaaount creﬁitéd or
refunded by the seller to the consumer: on‘f’a _éo_ unt. of de_ Icts i
merchandise sold to the consumer.™’ If, 7o

i

its defective cond1t10n, only the amount allowéd or- credi gd on
account of defects may be excluded . f£om- taxzable:
receipts. The amount allowed as the 'trade,a_in value 1
included in the measure of tax.

In addition, existing law provides AthaE ny overpéymgnt of
sales tazes must be refunded to the person whb pa:.d those taxes
to the state. e

BACKGROUND

A similar bill, AB 3611 of the 1985-86 session fai’Iéd te
pass the Legislature. :
Effective January 1, 1983, the Legislature amended <s__ect10n
1793.2 of the Civil Code to incorporate législation’ﬁﬁc; mmonly
known as the California "Lemon Law". The -laW pr tovides  an
arbitration process for disputes hetﬁ'eén;v ur
consumers oOf new cars purported to*ihave
defects. If the mediator rules in favor'\.'
manufacturer is required by 1law eih‘ﬁer ace
automobile or reimburse the purchase" ‘price ;I.ess an -amount
attributable to use prior to the d:.scovery of the“’ﬁefuct. ey
e et
This arbitration process raises sales a"'d'us;ya‘tax quﬂtions
as to the availability of the deduc on’’ for'®' -’rgkurned
merchandise and/or defective merchandise. 'I,'hb dealer sola
the defective motor vehicle to the buyer miy not be eligi
for either of the deductions if the defective motor vehigl
returned to the manufacturer or some othér ‘dealer uﬁ the
manufacturer or some other dealer replaces the: ;motor Tvehlﬁle or
reimburses the buyer for the purchase price, auuminq ‘of course

that the dealer and the manufacturer are sepatit iagal
entities. :

COMMENTS

e

a. Enactment of this bill will result in insign- cant
administrative costs being incurred by the Board in notifying

taxpayers and informing the board staff of the provisionﬁ of
this bill.

Analysis Prepared by: DarlenQWHarzmick 322-1637 April: 3, 1987

Contact: Margaret Shedd Boatw% Pazz 23.7 0238K
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umsa ¢ dreero ?ﬁegislaﬁne U omsel
Ry of Caltfornia

o . BION M. GREGORY
april 16, 1987

3021 STATE CamMTOL
BACRAMENTO 95814
@18 4435-3057

BO11 STATE BusiDivc
iyl Assemblywoman Sally Tanner
{293 820-25%D

A.B. 2057 - Conflict

The above measure, introduced by vou, Ihich is now
set for hearing in the Assembly Governmental Efficfency and
Consumer Protection Commlttee
appears to be in conflict with the following other Weasure(s):

A.B. 2050-Tanner §.B+. 71<Greene,; Leroy
A.B. 282-Statham S.B. 205-Kdpp

A.B. 343-Cortese S.B. 263- R‘cgefs

A.B. 373-Bane S.B. 1028-Morgan

A.B. 410~Frazee S.B. 1236—@&?‘amendl
A.B. 735-McClintock S.B. 1349*N1élsen

A.B. 901-Mountjoy
A.B. 1635-Brown, Dennis

ENACTMENT OF THESE MEASURES IN THEIR PRESENT ‘FORM MAY
GIVE RISE TO A SERIOUS LEGAL PROBLEM WHICH PROBABLY CAN BE
AVOIDED BY APPROPRIATE AMENDMENTS,

WE URGE YOU TO CONSULT OUR OFFICE IN THIS REGARD AT YOUR-
EARLIEST CONVENIENCE.

Very truly yours,
BION M. GREGORY
LEGISLATIVE COUNSEL

oct Committee
named above
Each lead author
concerned

e A A 8 A R R e WS o 8 Y



Regiona! Governmental AHairs Office Suite 260 - 925 L Stroet

Ford Motor Company &PE L n g Sacramento, Callfornia 85814

Telephone: 916/442-0111
April 14, 1987

Honorable Sally Tanner

Member of the Assembly

State Capitol

Sacramento, California 95814

RE: Assembly Bill 2057
OPPOSE

Dear Assemblywoman Tanner:

Ford Motor Company is opposed to your ASSemgii Bill 2057, i=n
its present form. Your bill would requiré  manufacturers to
establish an elaborate structure for certifying third-party dis-
pute mechanisms, to be funded by fees imposed pa manufacturers.
Your bill further requires manufacturers to comply with 16 C.F.R.
Part 703 as the rule existed in 1975. 5

s

The interests of California consumers may be served more
effectively if manufacturers substantially complied with the new
16 C.F.R. Part 703 that is being rewrittem currently in a nego-
tiated rulemaking process in Washington, D.C. Eight of nince
planned sessions have been held, with FTC staff ‘members, repre-
sentatives from industry, the offices of state attorneys.general,
the National Council of State Legislatures, and many consumex
organizations working toward agreement on a new rule. It is
clear that the rewritten rule will strengthen substantially the
rights of consumers and the obligations of manufacturers regarc-
ing 703 mechanisms. ‘

It is our understanding that part of the negotiated regula-
tion is a prescribed certification process, along with a
decertification process. The Federal Trade Commission has stateqd

its intention to commit resources sufficient to assure appro-
priate attention to certification.

064




Page Two
Honorable Sally Tanner
April 14, 1987

Assembly Bill 2057

We believe it would be prudent for the State of California
to avoid the increased bureaucratic structure destribed in AB

2057, at least until the summer of 1987 when a new i3~C.F R. Part
703 will be available for review.

Sincerely,

.RICHARD L. DUGALL)Y
Regional: Manngcr
G@Vernmental Affairs

RLD:cme

cc: Assembly Governmental Efficiency andh//’
Consumer Protection Committee
Governor's Office
California Chamber of Commerce
California Manufacturers Assoclation

D
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GENERAL MotOors CORPORATION

1170 PARK EXECUTIVE BUILDING, 923 L STREET. SACRAMENTO. CALIFORNIA 88814

APR 23
AP 29.?m.

~ i

April 23, 1987

Honorable Sally Tanner

California State Assembly

State Capitol Building, Room 4146
Sacramento, California 95814

Dear Sally:

This is to advise you that the General Motors Corporation must take
an "oppose" position to your AB 2057 in its current form.

A primary concern with AB 2057 is that it mandatésvcpnformlty with
informal dispute settlement procedures as set for '1n‘P4T C. Rule
703 (16 C.F.R., Part 703). As you know, .Rule 7@ présently being
revised by a process of "negotiated rule making® -hg,an-adv1sorx
Committee composed of industry representatlves,_stﬁte 1e9151a55r5
(through the National Council of State Legislators}, state -
Attorneys-General (coordinating through the Nation 7
Attorneys—-General) and private consumer groups, 1nclu&h*§ the éﬁa&er
for Auto Safety and Motor Voters. sab b

Rule 703 was adopted in the late 1970s pursuant to fﬁe thnuson-amss
Act, which declares it to be the policy of the United Etates to
encourage warrantors to offer informal dispute settlemen k
mechanisms. Warrantors who set up mechanisms that coppI§ with the
rule may require consumers to go through the mechanism before

resorting to the courts under the Magnuson-Moss Act-ana ‘most. of the
lemon laws.

For various reasons, the existing rule is thought to: b_arnadaquaxe.
Warrantors find it to be too vague. Consumer protect‘%n enforcemsent
officialas sometimes feel that it provides insufficient procedural
safeguards for consumers. The Federal Advisory Committee wasm formed

by the FTC to revise the rule in ways that address these perceived
deficiencles.

- Continued =
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The Honcrabkle Sally Tanner
April 15, 1987
Page two

The Adviscry Committee has been meeting since September, 1986 for two
days every month. The process is scheduled to be completed by June
of this year. If the committee is able to agree on revisions, the
FTC will promulgate the committee's suggestions. At this time, the
committee has tentatively agreed that private dispute mechanisms must
consider state lemon laws, and shall be permitted, but not required,
to apply the laws. This represents a compromise between the consumer
groups' desire to have the mechanisms enforce lemon laws, and the
warrantors' desire to preserve uniformity and flexibility in their
procedures. There is alsoc preliminary consensus that the mechanlsms
must render decisions within 65 days.

AB 2057 prescribes a complex procedure for the certification and
funding of arbitration panels. The ant1c1pated federal regulatory
changes will impact, 51gn1f1cantly, the prov1510ns of AB 2057.
Consequently, we believe it would be in the best interest of all
parties to avoid passing a bill, the subject of which may be
addressed by federal regulation before the end of 1987,

Sincerely yours,

G. Lee Bifigéway, Western Regional Manager
Industry-Government Relations

GLR/rp
cc: Members, Assembly Governmental Efficiency
and Consumer Protection Committee

R AP -
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Cm\lﬁ R&Eﬁéﬁ 112t I STREET SUITE 909

LEGISLATIVE SACRAMENTO TELEPHONE
APNVOUCATES CALIFORNIA 95814 N6 —m— +44-6034

April 27, 1987

The Honorable Sally Tanner
State Capitol
Sacramento, CA. 95814

SUBJECT: Oppo=ition to AB 2057 Relating to the Lemon Law
Dear Sally,

on behalf of the Automobile Importers of America, I am writing
in opposition to your AB 2057 which will be heard in the L-e
Assembly Committee on Government Efficiency and Consumer
Protection on May 5, 1987.

As amended, AB 2057 would impose treble damages and an award of
attorney's fees to consumers when they win a lawsuit againsat a
manufacturer who has failed to establish or maintain a certified
lemon law arbitration program. Under both federal rules and
state law, Lemon Law arbitration programs have been created on a
voluntary basis by new car manufacturers.to expedlte cohsumer
complaints. Your AB 2057 changes the voluntary nature ‘of these
programs by automatically awarding consumers with a-penalty of
double the damages and attorney fees if the manufacturer ‘does
not have a certified program and the consumer wins the Lemon
Case in court. By guaranteelng attorney fees and a potential
windfall, AB 2057 creates an improper incentive for consumers to
hire an attorney to go to court over procedural issues. These
awards will serve as a strong incentive for consumers .to reject

settlements offered by manufacturers and additional court
conjestion will occur.

Treble damages and awards of attorney fees are usually
associated with gross and willful wrongdoing. AB 2057
establishes a dangerous precedent by making consumers eligible
for this financial windfall by the sole fact that a new car
manufacturer may not have a certified Lemon Law arbitration
program. AB 2057 goes even farther by allowing this windfall
for consumers who can prove that the manufacturer‘'s program did

not in every instance comply with federal and state rules and
guidelines.

) - AP -
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The Honorable Sally Tanner
April 27, 1987
Page two

AB 2057 is contrary to the spirit of the California Lemon Law by
giving disgruntled car buyere a tremendots incentive to go to
court and to bypass voluntary arbitration programs. In
addition, it penalizes some smaller auto manifacturers who don't
participate in Lemon Law programs because it is the’

manufacturer's policy to settle all @isputes to the con
satisfaction. :

sumers"

As you know, most new car warranty problems are settled
satisfactorily between consumers and néw car manufa ers. It
is estimated that only a small percentage of the dages go to
arbitration; most are settled informally or through mediation.
The Automobile Importers of America feel that passage of AB 2057
will be contrary to this process. For this reason, ﬁewﬁu@t
oppose your bill.

Sincerely,

Strun PucAtel

Sarah C. Michael, representing the
Automobile Importers of America

AP - *°-

973 -



== "N
-
(CalPIRGD CALIFORNA PUBLIC INTEREST RESEARCH GROUP
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April 29, 1987

Assembly Committee on Governmental
Efficiency & Consumer Protection
State Capitol

Sacramento, CA 95814

Dear Assembly Member:

I am writing to urge your support for AB 2057 (Tanner) and the
strengthening amendments suggested in the attached factsheet.
This 1legislation will amend the existing new car Lemon Law. It
will be «considered in the Governmental Efficiency and Consumer
Protection Committee on Tuesday, May 5.

The Lemon Law was passed in 1982 in order to provide remedies for
consumers who had purchased a defective new car. It amended
existing warranty law to specifically define the situation in a
which a new car could be called a "lemon". The law requires that
in the case of an alleged lemon vehicle, consumers and
manufacturers use an arbitration process to resolve the dispute
before resorting to costly and protracted litigation.

Unfortunately, there have been serious problems. Research done
by CALPIRG 1in 1986 documents a consistent pattern of problems
with the arbitration process -- ranging from lack of training of
arbitrators to unfair reimbursements foft ‘consumer costs. For
many consumers, the arbitration process has not provided a final
resolution for their dispute.and in fact has been an extra
hurdle to be crossed. e

AB 2057 addresses this issue by establisﬁiﬁﬁ strong standards for
the arbitration process to ensure that consumers get a fair and
impartial hearing. It requires that the Bureau of _Adtomotive
Repair (BAR) certify and de-certify arbirtation programs based on
their compliance with the standards outlined in the law, It also
allows consumers who go to court, and win, to recover gdamages if
the manufacturer failed to maintain a certified arbitfation prog-
ram, * %

Enclosed you will find a factsheet which detaills nhggjéggblems
with the current law's arbitration processes and outlines how AB
2057 and the strengthening amendments will solve those preblems.

I hope that we can count on your vote at the bill'a hearing on
Tuesday. If you have any questions or would 1like more
information, please feel free to call me at 44B-4510,

Sincerely,

Nnaddnn\__

y Nesselbuah
Legislative Advocate

Bry Ares Regionel Office Loa Angeles Regional OH Sen Disgo Reglonsl Dice aghet e
48 Bhanuck Square, #11 Ty c;.,,?m. A..,..,e o n.t'; u»; ?ml. [l MM Ywathh Bi
Doiolgr.CA faros Wet |.ea Avgeles, CA BDORD Ban Diego, CA B2 Battamens |

(418) 642.9952 1213) 4rd-4401 1819) 279-0850
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(Ca]PIRG) CALIFORNIA PUBLIC INTEREST RESEARCH GROUP
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FACT SHEET ON AB 2057 (LEMON LAW II)

BACKGROUND

In 1982, legislation authored by Assemblywoman Sally Tanner amenided
the ©Song-Beverly Warranty Act to clarify what 1is meant by a
“reasonable number cf attempts" to repair a new motor vehicle. T=is
amendment, known as the "Lemon Law,™ establishes remedies for <che
consumer whose newly purchased vehicle is substantially impaired.

The Lemon Law amendment went into effect in January, 1983 and applies
to new motor vehicles that are primarily for personal or family nu=z=.
The Lemon Law does not apply to used cars.

The Lemon Law requires consumers and manufacturers to use arbitration
through a "qualified" third party dispute resolution program befcre

resorting to costly, protracted litigation 1in resolving their
disputes.

Unfortunately, for many consumers, the arbitration process is just
another hurdle to cross rather than a final resolution of the problem.
AB 2057 is designed to make the arbitration process work by clarifyimg
certain provisions of the law and addressing the following problems:

PROBLEM #1: Arbitration Panels Ignore Lemon Law Provisions & FTC Regs,

Arbitration programs often do not use the criteria set forth in the
Lemon Law as a basis for awarding a refund or replacement. The Lemom
Law defines a "lemon" as a vehicle which has had four or more repairx
attempts on the same problem, or spends 30 days in the shop for anxy
number of problems, during its first year or 12,000 miles. Some ado
not even train their arbitrators to use or understand the Lemon Law.

The arbitration panels do not comply with Federal Trade Commissioa
(FTC) guidelines for third party dispute resolution programs, These
guidelines set -a .40 day limit for decisiem& and  reguire -that. .the
boards operate in a fair and impartial manng§;

The FTC guildelines, however, do not specify whether or not dealers may

participate 1in the arbitration hearings. In the case of the Forg

and Chrysler boards, dealers (and sometimes company representatives)

often participate in discussions which lead to decisions. In additionm,
these same two Dboards generally do not allow: consumers any. oral

presentation at the hearings.

AB_ 2057 (Tanner) requires that the arbitration programs be ‘certified
by the Bureau of Automotive Repair (BAR) as mesting -the:. requiraments

of the Lemon Law and FTC arbitration guidelines, Further, the bil)
Bay Ares Raglonal Office Los Angal Hi
;: hmvg:AS’q:;l: L] :&N C:?n.lh.::n.qg'on.' V' :\.l? \?!!;'B%:‘:.B':n?; Ofitge w AP 4Ll
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allows for the recovery of a civil penalty of two times the amount
of actual damages if the manufacturer fails to maintain a qualified

arbitration program as defined in the previously mentioned
standards.

The bill also requires that arbitrators be trained in the application
of the Lemon Law's refund and replacement provisions.

In addition, the bill should be amended to clarify that dealer and/or
manufacturer participation in any form is not acceptable unless the
consumer is given a chance to participate equally.

PROBLEM #2: Arbitration Panels Relvy on Manufacturer's Experts

Many arbitration panels rely on mechanics supplied by the manufactwurer
to evaluate the car in question. These manufacturers have an obvious
conflict of interest.

AB 2057 requires that manufacturers provide an inspection by an
independent automotive expert at the request of the arbitrator(s).

PROBLEM #3: Lack of Follow Up on Arbitration Decisions

The FTC regulations, referred to in the Lemon Law, provide general
guidelines for following up on decisions which order another repeir
attempt. Unfortunately, the guidelines provide for a follow up' to
make sure that the repair attempt: occurred, but not follow up to make
sure the repair attempt corrected the problem. This is a serious gap
in the requirements given the frequent occurrence of a another regpair

attempt as a decision.

AB 2057 does not address this problem.

The bill should be amended to include specific requirements for how
arbitration boards should follow up on repair attempt decisions.

PROBLEM #4: Consumers' Costs Are Not Reimbursed

After ruling for the consumer, some arbitration béards insist thar the
consumer take a replacement car evepn though, rhey have lost confidwnce
in the manufacturér. and would prefer a :lfﬁnd» or vice versa.
Furthermore, consumers often are required (o pay substantial cousts
such as sales taxes;and license fgag on the Yemgn car, or must pay
rental «c¢ar charges and towing fees ingurred becanje of the defec: ive
automobile.

=

AB 2057 includes provisionﬂ that give the &nyer the option of
rejecting a replaé¢emant vehicle {n gayer of n yefund, and g@ecify that
the manufacturer {a _responaible for galea taked and license and tees
as well as axpanaos incurred |y banﬁgcnﬂan “{vhgthQ,rijiiS of 1he
vehicle and fay tuwing and reptal, AP - 42k
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PROBLEM #5: 'Deduction For Use' Provision Abused

When the manufacturer reimburses the consumer the purchase price of
the vehicle, the manufacturer is entitled to deduct an amount directly
attributable to use of the car by the consumer prior to the discovery
of the problem. Arbitration panels, however, often recommend an
unreasonably high deduction by using commercial car rental rates =znd
an unreasonably late date as the time at which the buyer's wuse 1is
considered to be ended.

AB 2057 defines a specific formula to be used by the arbitrator to
determine the amount of 'deduction for . use'. The formula assumes tche
useful 1life of the car to be 120,000 miles and allows a percentage
deduction based on the value of the car and the number of miles driven
before the first time the car is taken in for repair.

PROBLEM #6: Consumers Not Protected From Used Lemons

There are no provisions in current law for what manufacturers may do
with lemon vehicles which have been bought back from consumers.
Without regulation, a manufacturer may resell the vehicle as a us=d
car without informing consumers of the vehi¢le's repurchase history.

AB 2057 prevents a vehicle repurchased by a manufacturer wunder the
Lemon Law from being resold as a used car unless . .the nature of the
car's problems are disclosed, the problems are corrected, and the
manufacturer warrants that the vehicle is free of those problems faor
one year,

AP - 17w
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Date of Hearing: May 5, 1987 AB 2057

ASSEMBLY COMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSUMER PROTECTION
RUSTY AREIAS, Chairman

AB 2057 (Tanner) - As Amended: April 28, 1987

ASSEMBLY ACTIONS:

COMMITTEE G. E. & CON. PRO. YOTE COMMITTEE VOTE
Ayes: Ayes:

Nays: Nays:

SUBJECT

Warranties: new motor vehicles (Temon law).
DIGEST

Existing law provides that a manufacturer who is unable to service or repair
consumer goods, including motor vehicles, so that they conform te the
applicable warranties after a reasonable number of attempts, must either
replace those goods or reimburse the buyer. In 1982, the law.was amended by AB
1787 (Tanner), commonly referred to as the Temon Taw. Specificdlly, it:

-Defines "reasonable number of attempts" for new motoF vehicles as efther
four or more repair attempts on the same major defect, or, more than 30
days out of service for service/repair of one or more major defects,
within the first year or 12,000 miles of use.

-Requires a buyer to notify the manufacturer directly of & continuing
defect and to use a dispute resolution program meeting‘specified minimum
standards prior to asserting the “lemon presumption" in a legal action to.
obtain a vehicle replacement or refund. e

-Defines the "lemon presumption" as the "reasonable fumbér of attempts® in
the paragraph above. ; 3 3

e

This bi1l amends and clarifies the lemon law. It specifies & structure for - .
certifying third-party dispute mechanisms, specifies requirements for
certification and provides for treble damages and attornéy's fees to tonSumers
who obtain a judgement against a manufacturer who does not have & certified

Temon law arbitration program. Specifically, {it:

- continued =

AB 2087
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1)

2)

3)

4)

5)

6)

AB 2057
Page 2

.

Requires the Bureau of Automotive Repair (BAR) to: certify:the arbitration
programs for resolution of vehicle warranty disputes as sted;
annually recertify those programs or decertify as inspection warrants;
notify the Department of Motor Vehicles (DMV) of thé failure of a
manufacturer, distributor, or their branches to comply with.@rbitration
decisions; investigate consumer complaints regarding qualifieéd programs;
and, submit a biennial report to the Legislature evaluatifgithe
effectiveness of the program, ﬁ%

Authorizes BAR to charge fees to be collected by the_Neu;ﬁgior Vehicle
Board (NMVB) in the Department of Motor Vehicles (DMV), :béginning July 1,
1988, from specified NMVYB licensees, not to éXceed $1 {one dollar) for
each new motor vehicle sold, leased, or distributed in:California. The
fees would be deposited into the Certification Account®of the Automotive
Repair Fund. AR

Requires motor vehicle manufacturers to replace defectiveivehicles or make
restitution if the manufacturer is unable to service or repair the
vehicles after a reasonable number of buyer requests. The buyer, however,
would be free to take restitution in place of a replacementivehicle.

3>
Sk

g
Specifies what is included in the replacement and refund‘dB;jon.

-In case of replacement, the new motor vehicle must be.ac
express and implied warranties. The manufacturer must:pa
buyer the amount of any sales or use tax, license and:reg
and other official fees which the buyer is obligatedito p&
with the replacement, plus any incidental damages the’buye
including reasonable repair, towing, and rental car costs

- connection
entitled to

-In case of restitution, the manufacturer must pay the actual price paid
including any charges for transportation and manufacturérsin jalled

options, sales tax, license fees, and registration fees plus fncidental

damages. The amount directly attributable to use by the:buyes must be

getermined as prescribed and may be subtracted from the tﬁf! owed to the
uyer.

Clarifies that the vehicle buyer may assert the "lemon DTESuﬁﬁﬁjQN" in any
civil action, small claims court action or other formal or -ipformal
proceeding. %

Sets forth a qualified third party dispute resolution rocess_iﬂﬂ,"q01r°5
compliance with the minimum requirements of the Federa? Trade Comnission
(FTC) for informal dispute settlement procedures as defined on.January 1,
1987.

- continued =
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AB 2057
age

7) Amends the definition of a “new motor vehicle® which is covered by the
lemon law to include deazler-owned vehicles and demonstrator vehicles.

8) Prevents a vehicle repurchased by a manufacturer under the lemon law from
bein? resold as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that
the vehicle is free of those problems for one year.

9) Requires the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer.

10) Provides for treble damages and reasonable attorney's fees and costs if
the buyer is awarded a judgement and the manufacturer does not maintain a
qualified third party dispute resolution process as established by this
chapter.

FISCAL EFFECT

This bill will result in unknown costs to the BAR to certify arbitration
programs, fully offset by fees charged to vehicle manufactures and
distributors. According to the Board of Equalization, enactment of the bill
would result in insignificant administrative costs to the board.

COMMENTS

The purpose of this bill, sponsored by the author, is to strengthen existing
Temon law, to eliminate inequities that have occurred from that law's
implementation and to ensure that owners of seriously defective new cars can
obtain a fair, impartial and speedy hearing on their complaints.

Py | ;ﬂé.,-s':.-,!;.,-& ERMIEE o

Similar legislation, AB 3617 (Tanner, 1986 Session), generally makes many of
the same changes except for the provision in AB 2057 for treble damages. - AB
3611 died in the Senate.

The author and proponents state that since the effective date of the lemon law
over four years ago, there have been numerous complaints from new car biuyers
concerning its implementation. While these complaints reflect continued
dissatisfaction with the manufacturer's own resolution of disputes regav
defective new vehicles, they have also alleged that the dispute resolutic :
programs financed by the manufacturers are not operated impartially. Consumer
have complained of: long delays in obtaining a hearing (beyond the prescribed
40-60 day time limit); unequal access to the arbitration process; unreasonsble
decisions that do not appear to exhibit knowledge of the lemon law's provisions
ordprozide an adequate amount of reimbursement even when a refund decision 18
ordered.

7

- continued -
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AB 2057
Page &4

Goponents of the bill state that the mumber of consumers.dissatisfied with the
current arbitration process is small relative to the mumber of arbitrations.
They do not object to most of the provisions which update the lemon law,
however, they strenuously object to the provision of trebie Wamages and an
award of attorney's fees to consumers. They feel this creates an improper
incentive for consumers to hire an attorney to go to’court over procedural
issues. They feel treble damages, usually associated with gross and willful
wrongdoing, would set a dangerous precedent by making‘consuwers eligible for a
financial windfail by the sole fact that a new car manufacturer may not have a
certified lemon Taw arbitration program. e

Policy Questions

The committee may wish to consider the following:

1) Are treble damages necessary to ensure that arbitration programs used by

manufacturers assist consumers in resolving the problems.with their new
car? =

&at¥on of arbitration

2) If BAR is going to have jurisdiction over.the centjfi ation Ale
where ‘

programs dealing with new car warranty lemon law |
be given additional authority in the vehicle warra
jurisdiction is presently unclear, since they will .get inov
consumers in that area? SRR %

3) Are the components of the qualified arbitration program fair. to consumers
and manufacturers alike? Should the components spécify that if a “ealer
is present and allowed to speak, a consumer shodﬁd*ﬁérgiVep'equq£7t1NE?

SUPPORT (verified 5/1/87) OPPOSITION
CA Public Interest Research Automobile Impbﬁfehéqué&mehica
Group (CalPIRG) General Motors Corpordtion -

Ford Motor Company.

Ann Evans AR 2057
324-2721 TR S
ageconpro
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Sobaetantive
ANENDRENTS TO ASSENBLY BILL RO.- 2057
AS ANEKDED IK ASSEMBLY APRIL 28, 1987

Amendzent 1 %
On page 16, lime 2, strike otut ®or®™ and imsert:

of

Amendment 2
On page 17, line 28, after “process" insert:

willfully
- 0 -
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May 21, 1987

Assembly Ways and Means Commitree
State Capitol
Sacramento, CA 95814

Dear Assembly Member:

I am writing to urge your support for AB 2057 (Tanner) --
legislation to give California's new car Lemon Law a tune-up. AB
2057 recently received a "do pass" from the Assembly Committee on
Governmental Efficiency and Consumer Protection (5-0) and was
referred to the Assembly Ways and Means Committee.

The Lemon Law was passed in 1982 in order to provide remedies for

consumers who purchase defective new cars. It amended existing
warranty law to specifically define the situation in a which a
new car qualifies as a "lemon". The law requires that in the
case of an alleged lemon vehicle, consumers must first wuse a

"qualified"” arbitration process to resolve the dispute before
resorting to costly and protracted litigation.

Unfortunately, there have been serious problems, Research done
by CALPIRG in 1986 documents a consistent pattern of problems
with the arbitration process -- ranging from lack of training of

arbitrators to unfair reimbursements for consumer costs.

AB 2057 addresses this issue by establishing strong standards for
the arbitration process to ensure that consumers get a fair and
impartial Thearing. It requires that the Burcau of Automotive
Repair (BAR) certify und de-certify arbirtation programs based on
their compliance with the standards outlined in the law. It also
allows consumers who win in court to recover damages if the
manufacturer failed to maintain a certified arbitration program.

AB 2057 addresses the problems with the Lemon Law at litgxﬁvor_no
real cost to the state. The costs to the Bureau of Autamotive
Repair for certifying and de-certifying the arbitration programs

will be fully covered by an annual fee charged to manufﬁﬁ@u@?rs-

¢ 3 g
Enclosed you will find a factsheet which details the‘wnflhlems
with the current law's arbitration programs and explaiﬁﬁﬁ‘gﬂf AB
2057 will solve those problems. 3

I hope that we c¢an count on your supporkt for this bill'&@@ﬁ

heard in the Ways and Means Committee., If you have any gquegts
or would like more informarion, plcase feel free to caldi.me 8t
448-4516. ;i
Sincerely, 5{

Lynn Nesselbush
Legislative Advocate

SACSANINIO ¢ SAN FHANUSCO ¢ Bepnnity * Sania Cuiiz o Sawra BARGARA * Loy Anotiay v Saw 3
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1147 So Restanson Buov, Suite 203 Los Anceues CA - 90035 (213) £78-9244

CALPIRG CALIFORNIA PUBLIC INTEREST RESEARCH

GROUP

FACT SHEET ON AB 2657 (Tanner) ~- LEMON LAW II

BACKGROUND

In - 1982, legislation authored by Assemblywoman Sally Tanner was
passed in order to provide remedies for consumers who
purchase defective new cars. It amended existing warranty law
to specifically define the situation in which a new car qualifies
as a "lemoa". This law defines a "lemon"™ as a vehicle which has
had four or more repair attempts made on the same problem or has
spent 30 days in the shop during its first year or 12,600 miles.

The law requires that in the case of an alleged lemon vehicle,
consumers must first use arbitration through’a:'"qualified" third
party dispute resolution program before resorting to costly,
protracted litigation to resolve their dispute.

THE CURRENT SITUATION

The arbitration programs, either operated or - sponsored by
manufacturers, are not providing a fair and impartial process
for consumers seeking relief from defectiveinew cars. These

programs do not comply with FTC minimum guldellnes for third
party dispute resolution processes nor do they abide by the
provisions of the California Lemon Law.

There bhas been ample time in the last five years. sxnce the Lemon
Law was enacted for manufacturers to operate arbxtratlon programs
which are fair., They have not done so. For many consumers, the
arbitration orocess, rather than providing a. fandﬁ resolution to
their problem, has instead become an extra hurdle to cross.

A  report released by CALPIRG (August 1986) dodumented some of
the problems faced by consumers using the atbitration process.

Problem ¥1l: Arbitration Panels Ignore Lemon Law Pruvfiions & FTC
Regulations

Arbitration programs often do not use the c:rt”tia sat$£§{th in

the Lemon Law as a basis for awarding a refund ot replacement.

Some do not even train their arbitrators to use or .

unddgihnd the

Lemon Law. Many consumers have received decisions calliing ' for

further inspections, diagnosis, repairs, extended wagranties; or
simply nothing at all -- despite the fact that “thay. htd Leady
had their car repaired numerous times,

The arbitration process often takes far longer than. ‘the §d40-64
days allowed in the FTC 783 regulations. The - pr@cess becomes a
continuation of an already interm1nable and  fruak i
experience which requires the consumer's aggressiye péll&ﬁtin@ﬁ-

Problem #2: Arbitration Panels Rely on Manufacturer'l”lxp.:th

Many arbitration panels rely on mechanics suppli®ad by the

PO os . o




LS RS

A

AR

manufacturer to evaluate the car in guestion. These manufactur-
ers have an obvious conflict of interest.

Problem #3: Lack of Follow Up on Arbitration Decisions

Despite the fact that arbitration boards often grant
decisions calling for "one more repair attempt,"™ they do not
follow up to ensure that the repair attempt resolves the problem.
For the consumer in these instances, the arbitration process,
although having taken significant time and energy, moves them no
closer to resolving their dispute,

Problem #4: Consumers' Costs Are Not Reimbursed

Consumers often are forced to incur expenses such as towing costs
and rental car fees as a result of theit inoperative vehicle and
the subsequent repair process. These expénses as well as tax and
license fees are often not reimbursed.

Problem #5: 'Deduction For Use' Provision Abused

When the manufacturer reimburses the consumer for the purchase
price of the vehicle, the manufacturer is entitled to deduct an
amount directly attributable to use of the car by the consumer
prior to the discovery of the problem. Arbitration panels,
however, often recommend an unreasonéﬁfy high deduction by using
commercial car rental rates and an unreasonably late date as the
time at which the buyer's use is considered to be ended.

THE SQLUTION

AB 2057 addresses these problems by outlining strong standards
for the arbitration process to ensure that consumers get a fair
and impartial hearing. It requires that'the Bureau of Automotive
Repair (BAR) certify and de-certify arhitration prdgtams based
on their compliance with the standards cutlined in: the law. It
allows consumers who win in court to gécover a civil penalty
of up to two times the cost of actval - damages = if the
manufacturer fails to maintain a certified arbitration program.

These penalty provisions provide the missing #@rforcement
necessary to make the Lemon Law work. it can.ohly be fhivoked if
a consumer has a lemon and is forced to use legal on to
resolve his or her dispute. This gived ~‘manu ¢
strong incentive to resolve legitimate _djspute
through a certified arbitration program or through Seg!
consequently, it is much more likely that consume:s W %i be able
to resolve thelr disputes without resorting to litigatiom.

In addition, the bill should be amended to: clarify that dealer
and/or manufacturer participation in the decision-making. process
in any form 1is not acceptable unless the consumér i& @iven
chance to participate equally; and, to include ®pecitic
requirements for how arbltration boards should folld
repair attempt decisions. .

P




STATE OF CALIFORNIA

OFFICE OF LEGISLATIVE COUNSEL P( N‘& L

May 22, 1987

assemblywoman Sally Tanner

A.B. 2057 — Conflict

E
supplemental was -
The above measure, igtgedueed by you, whichdsbew set for hearing in the i
Asgsembly Governmental Efficiency and Consumer Protection Cors. ° “
appears to be in conflict with the following other measure(s): *-
A.B. 276-Eaves -
e
ENACTMENT OF THESE MEASURES IN THEIR PRESENT FORM MAY N
GIVE RISE TO A SERIOUS LEGAL PROBLEM WHICH PROBABLY ‘CAN'BE "‘

AVOIDED BY AFPPROPRIATE AMENDMENTS. X .

WE URCE YOU TO CONSULT OUR OFFICE IN THIS REGARD AT’SWR"
EARLIEST CONVENIENCE,

Very truly yours, .
BION M. GREGORY G 4
LEGISLATIVE COUNSEL S, s

cc: Committee ]
named above - i
Each lead author
concerned » i
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LegisTative Analyst
May 30, 1987

ANALYSIS OF ASSEMBLY BILL NO. 2057 {Tanner)
As Amended in Assembly May 13, 1987 and
As Proposed to be Further Amended by LCR No. 016489
1987-88 Session

Fiscal Effect:

Cost: Up to $158,000 in last half of 1987-88
increasing to $293,000 annually
thereafter to the Certification
Account in the Automotive Repair Fund
(created by this bill) for the Bureau
of Automotive Repair to resolve
automobile warranty disputes; costs
:fter 1988-89 would be fully offset by

ees,

Revenue: 1. Up to $300,000 in fee revenues
annually to the Certification
Account beginning in 1988-89.

2. Unknown revenue loss to the
General Fund annually from sales
tax reimbursements to vehicle
manufacturers.

Analysis:

This bill requires the Bureau of Automotive
Repair TBAR) to establish a program for the resolution
of automubile warranty disputes. The program would
primarily involve vehicle manufacturers, distributors,
and dealers. Moreover, the bi11 would also change

current law pertaining to vehicle warranty procedures
and restitution.

Specifically, the bill:

0 Requires BAR to (1) certify the arbitration
programs for resolution of vehicle warranty
disputes, (2) authorizes the bureau to revoke
or suspend any arbitration program if it does
not meet specified standards, (3) notify the
Department of Motor Vehicles (DMV) of
failures of manufacturers, distributors, or
their branches to comply with arbitration

dec151on§,_and“£§) provide phequg1sjgtungr_Li
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with a biennial report evaluating the
effectiveness of the program,

o Authorizes BAR, effective July 1, 1988, to
charge fees, up to $1 per new motor vehicle
sold, leased or distributed by manufacturers,
distributors, or their branches to fund its
program costs. Such fees would be collected
by the New Motor Vehicle Board (NMVB) in the
Department of Motor Vehicles and deposited
into the Certification Account created by
this bill in the Automotive Repair Fund, and

0 Requires the State Board of Equalization
(BOE)} to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the
buyer as part of restitution for a defective
vehicle.

Fiscal Effect

The BAR indicates it would incur program start-up
costs up to $158,000 in 1987-88 (half-year) and
increasing to $293,000 annually thereafter. Beginning
in 1988-89, program costs would be fully offset by fees
established by the bill. According to BAR, a 13 cent
charge per vehicle would generate up to $300,000 (13
cents times 2.3 million vehicles estimated to be sold in
1987). The bill, however, does not provide an
appropriation to cover program start-up costs in the
last half of 1987-88.

The NMVB would incur minor absorbable costs
working with the DMV to collect the fees. Additicnally,
DMV would incur program start-up costs of $33,000 in
1987-88, decreasing to $7,000 annually thereafter.

These costs could be absorbed by DMV,

The BOE would incur unknown, probably minor,
absorbable costs to reimburse sales taxes to
manufacturers in vehicle restitution settlements.
Moreover, sales tax reimbursements would result in an
unknown revenue loss to the General Fund.

83/s8
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Substantive

ASENDBEXTS TO ASSEWBLY BILL BO. 2057
AS ANENDED IN ASSEBBLY MAY 13, 1987

Apendment 1 ;
On page 8, Letween lines 22 and 23 insert:

9889.76. This chapter shall become operative on
July %, 1988.

Amendment 2 2
On page 13, line 25, strike out ®do” and insert: :

bhe one that does

Agendsent 3 7 :
On page 13, lime 26, strike out ®Coaply” and

insert:
Complies
Amendment 4 3 ‘
On page 13, line 31, strike out "Hender™ and
insert: ' ;
Benders
dmendpent 5 | SPEINE y i
On page 13, line 33, strike out ®pfescribé"” and :
insert: o
Prescribes o
Amendment 6 A :
On page 13, lime 37, strike out "Provide® amnd
insert: SR
Provides
Amendment 7 §ivy o 25
On page 14, lipne 4, strike out "Regquire®” and .
insert: A ;
Requires 7

4

Arendeent 8
On page 14, line 10, strike out "provide"™ and

insert:
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Brovides

Amcndzent 9
on page 14, line 15, strike out "Bender™ and
insert:

Renders

Amendment 10
On page 14, line 31, strike out "Obtain and
paintain®" and insert:

Requires that no arbitrator deciding a dispute may be a
patty to the dispute, or amn employee, agent, or dealer for
the manufacturer; and that no other person, including an
emgloyee, agent, or dealer for the manufacturer, may be
allowed to participate in forsal or informal discussions
with the arbitrator unless the buyer is allowed to
participate equally. ,

(I) Regquires that in the case of an order for
cne further repair attempt, a hearing date shall be
established no later tham 30 days after the tepair attempt
has been made, to detersine whether the manbtfacturer has
corrected the nonconformity. The buyer and the
manufacturer shall schedule an opportunity for the
manufacturer to effect the ordered repair no later than 30
days after the order for the repair is served oh the
manufacturer and the buyer. If, at the hearing, it is
determined that the manufacturer did not *correct the
nonconforaity, the manufacturer shall be ordéred to either
replace the motor vehicle, if the buyer consents to this
remedy, or to make restitution. ¢

{(J) Obtains and maintains

-0_
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Legislative Analyst
August 11, 1987

ANALYSIS OF ASSEMBLY BILL NO. 276 (Eaves)
As Amended in Senate July 16, 1987 and
As Further Amended by LCR No. 021486
1987-88 Session

Fiscal Effect:

Cost: Aeronautics Account appropriation of
up to $1.5 million in 1988-89 and up
to $3 mi1lion annually thereafter for
assistance to local airports.

CE. .

Revenue: 1. Transfers up to $1.5 million in
1988-89 and up to $3 million
annually thereafter from the
General Fund to the Aeronauttcs
Account.

{

SERVY)

2. Revenue reduction of up to $25,000
in 1987-88, and up to $50,000
annually thereafter, to the
Aeronautics Account from a
specified jet-fuel excise tax
exemption.

Analysis: LI% 8

JNTENT

ATIV

This bi11, an urgency measure, transfers
specified sales tax revenues from the General Fund to
the Aeronautics Account which would then be available on
a continuously appropriated basis for specified aviation
purposes.

Specifically, the bill provides that the portion
of state sales tax revenue received from taxation of
general aviation jet fuel be deposited in the
Aeronautics Account. Currently, this revenue is
deposited in the General Fund. Implementation of this
provision is phased over two years so that 50 percent of
such revenues are transferred in 1988-89 and all
revenues are transferred annually thereafter,

The bi11 would continuously appropriate these
specified Jet fuel sales tax revenues to the Department
of Transportation to provide local assistance to
airports under the California Aid to Airports Program
(cAAP), including (1) annual statutory allocations to

and (2). 1.discretionary. grants .

AP -
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under the State Transportation Improvement Program.
Subject to appropriation by the Legislature, these
revenues also would be available to provide loans to
airports for capital improvement purposes and for
departmental support.

The bill increases from $5,000 to $10,000 the
amount of the annual statutory allocation to each
eligible public use airport under the CAAP.

The bill also exempts persons engaged in aerial
application of certain agricultural products from
payment of the 2-cent-per-gallon aircraft jet fuel
excise tax under specified conditions. This provision
is similar to provisions of current law which exempt
such persons from the state's 9-cent-per-gallon excise
tax on motor vehicle fuel {including aviation gasoline)
under the motor vehicle fuel tax law.

Finally, the bill repeals the 5-cent-per-gallon
partial refund of motor vehicle fuel excise taxes paid
by general aviation users. Under current law, this
refund may be claimed by general aviation users but, if
claimed, such users must pay sales tax from which they
would otherwise be exempt.

Fiscal Effect

The Board of Equalization estimates that the bill
would transfer about $2.2 million in jet fuel sales tax
annually from the General Fund to the Aeronautics
Account based on sales of about 43 mi11ion gallons and
an average price of $1.10 per gallon. Because prices
reported by some airports were considerably above this
level, we estimate that the amount of the transfer could
be up to $1.5 million in 1988-89 and $3 million annually
thereafter. The bill would appropriate these revenues
as follows:

o For 1988-89, (1) $950,000 to fund the
increase in annual grants from $5,000 to
$10,000, and (2) up to $550,000 for local
assistance to atirports under the State
Transportation Improvement Program (STIP).

o For 1989-90 and thereafter, (1) $950,000 in
annual grants, and (2) up to $2,050,000 in
STIP grants.

Exemption of persons engaged in aerial
application of agricultural products from payment of jet
fuel excise taxes would reduce revenues deposited in the

Aeronautics Account by up:td.$25,000 in 1987-88 and up

VE INTENT
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Most users of aviation gasoline do not currently
claim the 5-cent-per-gallon refund authorized under the
motor vehicle fuel tax law because they would then be
subject to a generally higher amount of tax under state
and local sales taxes. We estimate, therefore, that the
net fiscal impact of this provision would be
insignificant,

85/s8
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S@bSEKATE CO¥MITTEE ON JUDICIARY
Bill Lockyer, Chairman
1987-88 Regular Sessionfp

AB 2057 (Tanner)

As amended August 17

Hearing date: August 18, 1987
Yarious Codes

T0T

NEW MOTOR VEHICLE WARRANTIES
HISTORY

Source: Author

Prior Legistation: AB 3611 (1986) - Held in Senate
Appropriations Committee
AB 1787 (1982) - Chaptered

Support: California Public Interest Research Group (CALPIRG);
Consumers' Union; Motor Votors; Attorney General

Opposition: Ford Motor Co; General Motors Corp; Chrysler Motors;
Automobile Importers of America

Assembly Floor Vote: Ayes 54 - Noes 20

KEY ISSUES

SHOULD THE VEHICLE MANUFACTURERS' VOLUNTARY DISPUTE RESOLUTION
PROCEDURES BE REPLACED BY A STATE CERTIFIED DISPUTE RESOLUTION
PROCESS?

SHOULD A VEHICLE MANUFACTURER BE LIABLE TO A BUYER FOR TREBLE
DAMAGES AND ATTORNEY'S FEES?

PURPOSE

Existing law imposes various duties upon manufacturers making
express warranties with respect to consumer goods, including the
duty to replace the goods or reimburse the buyer, as specified,
if the goods are not repaired to conform to those warranties
after a reasonable number of attempts. Existing law also
prohibits a buyer of such goods from asserting a presumption that
a reasonable number of attempts have been made to conform a new
motor vehicle, as specified, unless the buyer first resorts to a
third party dispute resolution process, as defined, following
notice that such a process is available,

(More)
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AB 2057 (Tanner)
Page 2

This bill would revise the provisions relating to warranties on
new motor vehicles to require the manufacturer or its
representative to replace the vehicle or make restitution, as
specified, if unable to conform the vehicle to the applicable
express warranties after a reasonable number of attempts. The
bil1l would, on July 1, 1988, revise the definitions of "motor
vehicle," “new motor veh1c1e," and "qualified third party dispute
resolution process“ and define the term "demonstrator" for these
purposes, and require the Bureau of Automotive Repair to
establish a program for the certification of third party dispute
resolution processes pursuant to regulations adopted by the New
Motor Vehicle Board, as specified. The bill would prohibit the
sale or lease of a motor vehicle transferred by a buyer or a

lesser to a manufacturer for a nonconformity, except as
specified.

The bill would, on July 1, 1988, create the Certificatioh Account
within the Automotive Repair Fund, to be funded by fees imposed
on manufacturers and distributors and collected by the New Motor
Vehicle Board, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

Existing law authorizes the award of court costs and attorney's
fees to consumer who prevail in such actions, and would also
require the award of civil penalties, including treble damages,
against certain manufacturers. Existing law provides for the
disposition of moneys in the Retail Sales Tax Fund.

The purpose of this bill is to improve protections for vehicle
purchasers under the existing lemon law.

COMMENT

1. Existing lemon law

Existing law provides that a manufacturer who is unable to
service or repair consumer goods, including motor vehicles,
so that they conform to the applicable warranties after a
reasonable number of attempts, must either replace those ..
goods or reimburse the buyer. In 1982, the law was amended
by AB 1787 (Tanner)}, commonly referred to as the lemon law.
Specifically, it:

-Defines "reasonable number of attempts" for new motor
vehicles as either four or more repair attempts on the same
major defect, or, more than 30 days out of service for

service/repair of one or more major defects, within the first
year or 12,000 miles of use.

(More)
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AB 2057 (Tanner)
Page 3

-Requires a buyer to notify the manufacturer directly of.-a
continuing defect and to use a dispute resolution programﬁ
meeting specified minimum standards prior to asserting%%he
"lemon presumption" in a legal action to obtain a vehiclé
replacement or refund.

-Defines the “lemon presumption" as the "reasonable number of
attempts" in the paragraph above.

This bill would amend and clarify the lemon law. It would
establish a structure for certifying third-party d1sputewg
mechanisms, requirements for certification and provide% for%
treble damages and attorney's fees to consumers who obta1n :a
Jjudgement against a manufacturer who does not have a " 7%

certified lemon law arbitration program.

Need for legislation

The purpose of this bill, according to the author, is to
strengthen the existing lemon law, to eliminate 1nequ1t1es
that have occurred from that law's implementation and to -
ensure that owners of seriously defective new cars can obta1n
a fair, impartial and speedy hearing on their comp1a1nts.w

The author and proponents state that since the effect1ve date
of the lemon law over four years ago, there have been n'gﬁa
numerous complaints from new car buyers concerning‘its - -
implementation. While these comp1a1nts reflect continued
dissatisfaction with the manufacturer's own resolution qf°J
disputes regarding defective new vehicles, they have a1§q%§
alleged that the dispute resolution programs financed bys:the
manufacturers are not operated impartially. Consumers -ha
complained of: long delays in obtaining a hearing (beyond%the
prescribed 40-60 day time 1imit); unequal access to the f ‘
arbitration process; and unreasonable decisions that do. not::
appear to exhibit knowledge of the lemon law's provisions*or
provide an adequate amount of reimbursement even when a ’
refund decision is ordered.

Provisions of the bill

This bi111 would:

a) Require the Bureau of Automotive Repair (BAR) to:
certify the arbitration programs for resolution of
vehicle warranty disputes as requested; annually
recertify those programs or decertify as inspection

(More)
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AB 2057 {Tanner)

Page 4

b)

d)

e)

warrants; notify the Department of Motor Vehicles {DMV)
of the failure of a manufacturer, distributor, or their
branches to comply with arbitration decisions;
investigate consumer complaints regarding qualified
programs; and, submit a biennial report to the
Legislature evaluating the effectiveness of the program.

Authorize BAR to charge fees to be collected by the New
Motor Vehicle Board (NMVB) in the Department of Motor
Vehicles {DMV), beginning July 1, 1988, from specified
NMVB licensees, not to exceed $1 (one dollar) for each
new motor vehicle sold, leased, or distributed in
California. The fees would be deposited into the
Certification Account of the Automotive Repair Fund.

Require motor vehicle manufacturers to replace defective
vehicles or make restitution if the manufacturer were
unable to service or repair the vehicles after a
reasonable number of buyer requests. The buyer,
however, would be free to take restitution in place of a
replacement vehicle,

Specify what would be included in the replacement and
refund option.

-In case of replacement, the new motor vehicle would be
accompanied by all express and implied warranties. The:
manufacturer would pay for, or to, the buyer the amount
of any sales or use tax, license and registration fees,
and other official fees which the buyer would be
obligated to pay in connection with the replacement,
plus any incidental damages the buyer would be entitled
to including reasonable repair, towing, and rental car
costs.

-In case of restitution, the manufacturer would pay the
actual price paid including any charges for
transportation and manufacturer-installed options, sales
tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the
buyer would be determined as prescribed and could be
subtracted from the total owed to the buyer.

Clarify that the vehicle buyer could assert the "lemon

presumption" in any civil action, small claims court
action or other formal or informal proceeding.

(More)
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4.

Opposition .“-4:¥

f} Set forth a qua11f*ed third party dispute resolution
process and require compliance with the minimum
requirements of the Federal Trade Commission (FTC) for
informal dispute settlement procedures as defined on
January 1, 1987.

g} Amend the definition of a “new motor vehicle" which is
covered by the lemon law to include dealer-owned
vehicles and demonstrator vehicles.

h} Prevent a vehicle repurchased by a manufacturer under
the lemon law from being resold as a used:car, unless the ”
nature of the car's problems were disclosed, ‘the >
problems were corrected, and the manufacturer warranted
that the vehicle is free of those prob1ems for oneéyear.

;
lv 8 S
i} Require the Board of Equalization to re1mburse the . > “§
manufacturer in an amount equal to the sales tax.paid Q
for vehicles for which the manufacturer provided the s}
specified refund to the buyer. & ?
j} Provide for awards of treble damages and reasonable _é

attorney's fees and costs if the buyer were awarded
judgement and the manufacturer did not maintain. a

qualified third party dispute resolution: process™ asiw
established by this chapter, with specified excep bns.

AT

0pponents of the bill state that the number of consumer§
¥Sma

relative to the number of arbitrations. They d¢ not

to most of the provisions which update the lemon law; ">t~ .
however, they strenuously object to the provisions” for;tréble
damages and an award of attorney's fees to consumers L
feel this creates an improper incentive for consumerss, hire

O

/ LEGISLATIVE INTENT SERVICE

an attorney to go to court over procedural issues. Th feel ;bﬁﬁ
treble damages, usually associated with gross and w111fu1 ‘::.“
wrongdoing, would set a dangerous precedent by making - LS

consumers eligible for a financial windfall.

a. General Motors

GM opposes the provisions of this bi11 because it would
formalize the manufacturers' heretofore voluntary
arbitration procedures to such an extent that the
arbitrator would need to be trained in the specifics of
the lemon law. They contend the bill would make them

o A
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liable unreasonably for treble damages and the buyer's
attorney's fees if a layman arbitrator untrained in the
law, misapplied the lemon law. GM has approximately
1,600 arbitrators in California, only 25C of whom are
attorneys.

b. Automobile Importers of America

ATA which includes most European and Asian vehicle
manufacturers selling cars in California, opposes the
state certification, treble damages and atforneys' fee
award provisions of the bill, They viewed the
certification provisions as creating a new bureaucratic
process for the manufacturers' voluntary lemon law
programs.

ATA feels the creation of a certification process and
imposition of treble damages and attorneys' fees against
manufacturers who fail to establish or maintain a
certified program, if a consumer wins in court, would be
unwarranted and unconstitutional.

In general, opponents of the bill argue that the intent of
arbitration programs such as GM's, which predates the lemon
law, is that they be voluntary, informal, nonlegal, and
easily understood by the consumer procedurally.

Amended requirements for an award of civil penalties

Under the bill as recently amended, if the buyer established
that the manufacturer failed to replace a vehicle or make
restitution after unsuccessful attempts to repair the
vehicle, the buyer would be entitled to recover actual
damages, reasonable attorney's fees and costs and a civil
penalty of up to two times the actual damages.

The bill in its current form would give the court discretion
to award less than treble damages where appropirate. The
civil penalty would not be allowed, however, if:

(1) the manufacturer maintained a qualified dispute
resolution process or

(2) the buyer failed to serve written notice on the

manufacturer requesting compliance with the statutory
requirement of replacement or restitution or

(More)
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{3) the buyer served such notice and the manufacturer
complied with the request within 30 days of the notice.

The major features of the amended treble damage provisions .
are first, the creation of a threshold for the award of such
penalties. That is, the manufacturer must fail to
satisfactorily repair or make a substitution or restitution.
Second, by making the award of treble damages discretionary,
the court may decline to award treble damages if a violation
were not substantial or if for any reason the court deemed
such an award unwarranted.

Third, the court could award a penalty in excess of actual
damages in any amount which did not exceed two times the
actual damages.

Finally, unlike an earlier version of the bill, the amended
bill would not absolutely require an award of treble damages
merely because the manufacturer did not have a qualified
dispute resolution process. Such a manufacturer who made
restitution or gave a replacement would not be subject to
treble damages. A manufacturer who did not do either of
those alternatives however would be subject to a maximum of
treble damages at the court's discretion.
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AB2057ca as amended 8/76/87

2/3 vote reguired.

Existing law provides that a manufacturer who is unable to service or repair
consumer goods, including motor vehicles, so that they conform to the
applicable warranties after a reasonable number of attempts, must either
replace those goods or reimburse the buyer. In 1982, the law was amended by AB
1787 (Tanner), commonly referred to as the lemon law.

Specifically, the lemon law:

1) Defines "reasonable number of attempts" for new motor vehicles as either
four or more repair attempts on the same major defect, or more than 30 days
out of service for service/repair of one or more major defects within the
first year or 12,000 miles of use.

2) Requires a buyer to notify the manufacturer directly of a continuing defect
and to use a dispute resolution program meeting specified minimum standards
prior to asserting the "lemon presumption" in a legal action to obtain a
vehicle replacement or refund.

(800) 666-1917

3) Defines the “lemon presumption" as the "reasonable number of attempts" in
the paragraph above.

/ LEGISLATIVE INTENT SERVICE
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As amended by the Assembly, this bill, effective July 1, 1988:

1) Required the Bureau of Automotive Repair (BAR) to: certify the arbitration
programs for resolution of vehicle warranty disputes as requested; &
annually recertify those programs or decertify as inspection warrants; b
notify the Department of Motor Vehicles (DMV) of the failure of a
manufacturer, distributor, or their branches to comply with arbitration
decisions; investigate consumer complaints regarding qualified programs;
and submit a bienniai report to the Legislature evaluating the
effectiveness of the program,

2) Authorized BAR to charge fees, to be collected by the New Motor Vehicle
Board (NMVB) beginning July 1, 1988, from specified NMVB licensees, not to
exceed $1 for each new motor vehicle sold, leased, or distributed in 2
California. The fees would be deposited into the Certification Account of e
the Automotive Repair Fund.

3) Required motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer is unable to service or repair the
vehicles after a reasonable number of buyer requests. The buyer would be
free to take restitution in place of a replacement vehicle.

4) Specified that the following is included in the replacement and refund L
option: =4

a) 1In case of replacement, the new motor vehicle must be accompanied by 5
all express and implied warranties. The manufacturer must pay for, z 4
or to, the buyer the amount of any sales or use tax, license and -
registration fees, or other official fees which the buyer is obligated
to pay in connection with the replacement, plus any. incidental damages ‘
the buyer is entitled to including reasonable repair, towing, and =
rental car costs. 3%

b) In case of restitution, the manufacturer must pay the actual TE
price paid including any charges for transportation and 8
manufacturer-installed options, sales tax, license fees, and ‘
registration fees plus incidental damages. The am&hnt directly |
attributable to use by the buyer must be determined-as prescribed o
and may be subtracted from the total owed to the buyer. ¥

5) Clarified that the vehicle buyer may assert the "lemon presumption" in any
civil action, small claims court action or other formal or informal
proceeding.

6) Set forth a qualified third-party dispute resolution process, which among
other things, clarifies that dealer and/or manufacturer participation in

- continued -

AB 2057
Page ¢

-~ ""'1004




7)

8)

9)

10)

AB 2057
age

the decision-making process is not acceptable unless the consumer is
allowed equal participation; specifies certain requirements for how
arbitration boards should follow up on repair attempt decisions and
requires compliance with the minimum requirements of the Federal Trade
Commission (FTC) for informal dispute settlement procedures as defined on
January 1, 1987,

Amended the definition of a "new motor vehicle" which is covered by the
lemon law to include dealer-owned vehicles and demonstrator vehicles,

Prevented a vehicle repurchased by a manufacturer under.the lemon law from
being resold as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that
the vehicle is free of those problems for one year.

Required the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer.

Provided for treble damages and reasonable attorney's fees and costs if
the buyer is awarded a judgment and the manufacturer does not maintain a
qualified third-party dispute resolution process as established by this
chapter.

The Senate amendments:

Authorize rather than require the award of treble damages against certain

Exempt a manufacturer from Tiability for treble damages;ff the )
manufacturer has a qualified third party dispute resolution program which
"substantially complies" with the specified ¢riteria, |This is to provide

the manufacturer with incentive to qualify their program and removes the
ability of the consumer to sue the manufacturer over a program detail
which is not in compliance although the program itself is in substantial

—

Exempt the manufacturer from 1iability for treble damages {f the consumer

does not provide the manufacturer with written notice reguesting the
~gives tnhe

manufacturer 30 days to comply with the written notice before the

1)
manufacturers. g
2)
compliance.
3)
manufacturer to comply with the pruvisions of this billf
manufacturer could be held 1iable for treble damages.
4)

Prevent the consumer from collecting treble damages simultaneously for
violations of different provisions of the law.

- continued -
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5) Provide that auto arbitration programs are certifiable by the Bureau of
Automotive Repair (BAR) if they are in "substantial compliance" with the
specified criteria.

6) Specify that BAR shall be the entity to conduct the survey to measure
customer satisfaction and to identify violations of the lemon law.
I o
7)  Reduce the/information which applicants for a license Frem—the—NMYB/ must
provide te/ the NMVB to only the number of moter vehicles sold, leased, or
otherwise distributed in California during the proceeding yeareﬁﬂ'g‘['ét'e the phrase
54 : ; i %‘iany other information that

the NMVB may require."

8) Require the arbitration panel to take into account all legal and equitable
factors in rendering their decision.

9) Allow an employee, agent,‘?/detgqer for the manufacturer to serve on the
arbitration panel and decide a dispute as long as he or she is not a party
to the dispute and clarifse8 that if anyone (e.g. ici -
who would actas an industry expert) participates substantively in the
merits of any dispute with—the-arbitrater, the buyer is allowed to
participate also.

, 10) Delete the requirement that if the arbitration panel decides\that another

repair attempt must be made, another panel hearing date sha-H)be _
#es@ahl.i.shod no later than 30 days after the repair attempt has been madg,}’/
to determine whether the manufagtt'lrler has corrected the nonconformity.
e TorcnA s prhdasria
11) Specify that only under the-circumstance where a manufacturer has taken a
car back which_.iifde‘fé”rmined under the definition in the:lemon law to be a
"Temon" does @he nature of the nonconformity experienced by the prigﬂmél
buyer or lessee have to be conspicuously disclosed, corrected and

____warranted ¥af for one year. s donot have fo
g & 7 A‘dd the anr—.,'s tims 0‘" :‘tD AS 9054 So&.egmkjw %{%?
12) Beuble—join-AB—2857—with AB 1367 (Tanner)|which specifieg that remedies to
buyers with damaged goods includeX the right of replacement or
reimbursement. ¢

13) Double join AB 2057 with AB 276 (Eaves) which relates to rates and reflinds
of aircraﬁé jet fuel but effects the same section of the Revenue -and Tax
A S,
Cote 2 ff:ﬁ;’ok the New Mplex Yenide ﬂurdw
14) Appropriater$25,334 to the DMVAto handle the computerizing of the billing
stem for collecting motor vehicle fees from auto manufacjurersAo loe répee
om the Coclificabipn Avonnd OfF the Autpmeotice patl Frend,
FISCAL EFFECT J it

- continued -
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According to the Legislative Analyst, this bill:

1) Results in up to $158,000 in costs to the Certifj;gtiph Account
in the Automotive Repair Fund (created by this bilT) for the last
half of 1987-88 and up to $293,000 annually, thereafter, for the BAR
to resolve automobile warranty disputes; costs after 1988-89 would
be fully offset by fees.

2) Generates up to $300,000 in fee revenues annually to the Certification
Account beginning in 1988-89.

3) Results in an unknown revenue loss to the General'ﬁhnd;annuaIIy from
sales tax reimbursements to vehicle manufacturers..

- continued =~
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COMMENTS

1) The purpose of this bill is to strengthen the existing lemon law, to
eliminate inequities that have occurred from that law's implementation and
to ensure that owners of seriously defective new cars can obtain a fair,
jmpartial and speedy hearing on their complaints.

Pl #) Since the effective date of the lemon law over four years ago, there have
been numerous complaints from new car buyers ¢omcerning its impiementation.
While these complaints reflect continued dissatisfaction With the
manufacturer's own resolution of disputes regarding defective new vehicles,
they have also alleged that the dispute resolution programs financed by the
manufacturers are not operated impartially. Consumers have compliained of:
Tong delays in obtaining a hearing {beyond the prescribed 40-60 day time
1imit); unequal access to the arbitration process; unreasonable decisions
that do not appear to exhibit knowledge of the lembn law's provisions or
prgvidg an adequate amount of reimbursement even when a refund decision is
ordered, -

3) Pepatery Jhe dinale apundiments ate WW%
) M@&ZMM Lrth all f%ucw . Hhe rage
Lbfﬁ70¢cf w Jhe /4847u%wu%96y4,77%azn¢¥ 2l
Hae Mml?/x (it _@ beauw bf &+ prae
Autad 1% The fwzv,mu?r‘ AW /K A

Cﬂﬁ)ﬁ%}f&l@fldi-

Ann Evans AB 2057
324-2721 p;ggfg“
6/17/87:ageconpro
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ABZ2057ca as amended B8/28/87

>

The Senate amendments:

1)

2)

3)

4)

5)

6)

7)

8)

9)

10)

11)

Authorize rather than require the award of treble damages against certain
manufacturers,

Exempt a manufacturer from liability for treble damages if the &

manufacturer has a qualified third party dispute resolution program which
"substantially complies" with the specified criteria.

Exempt the manufacturer from liability for treble damages if the consumer
does not provide the manufacturer with written notice requesting the
manufacturer to comply with the provisions of this bill and gives the
manufacturer 30 days to comply with the written notice before the
manufacturer could be held liable for treble damages.

Prevent the consumer from collecting treble dam&ges simultaneously for

violations of different provisions of the law. g
Provide that auto arbitration programs are certifiable by the Bureau of Q
Automotive Repair (BAR) if they are in "substantial compliance" with the ©
specified criteria. S

28]

Specify that BAR shall be the entity to conduct the survey. to measure
customer satisfaction and to identify violations of the "lemon law.

Reduce the information which applicants for a 1icgﬂ§éigns§éggoyide the
NMVB to the number of motor vehicles sold, .leased,:0r otherwise
distributed in California during the proceeding yéaf?qnd?qe]ete the phrase

“any other information that the NMVB may require." -

Require the arbitration panel to take into account all.legal and equitable
factors in rendering their decision. AN

Allow an employee, agent, or dealer for the manufaéfdﬁpr to_serve on the
arbitration panel and decide a dispute as long as he:por _she®is not a party
to the dispute and clarify that if anyone (e.g. an indistry. expert)

/ LEGISLATIVE INTENT SERVICE
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participates substantively in the merits of any dispute, the buyer is '%
allowed to participate also. ' ' e
- YL
Delete the requirement that if the arbitration panel decides that_another ;:52
repair attempt must be made, another panel hearingfdété;mggﬁ be sét no 'g
later than 30 days after the repair attempt has beehﬁmaqeiéﬁo determine -
whether the manufacturer has corrected the nonconformity: <= - ' %
Specify that only under the circumstance where a manufactufﬁﬁéhﬂs_tﬂke“ a §
car back which is determined under the definition {n the lefion law to be @ &
“lemon" does the nature of the nonconformity experienced by the original :
buyer or lessee have to be conspicuously disclosed, corrected and :
warranted for one year. .
- continued - §
3
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12) Add the provisions of AB 1367 (Tanner) which specify that remedies to
buyers with damaged goods include the right of replacement or
reimbursement.

13) Double join AB 2057 with AB 276 (Eaves) which relates to rates and refunds
of aircraft jet fuel but effects the same sectidn of the Revenue and Tax
Code as AB 2057.

14) Appropriate a loan of $25,334 to the DMV from the:New Motor Vehicle Board
Account to handle the computerizing of the billing system for-collecting
motor vehicle fees from auto manufacturers.

FISCAL EFFECT

According to the Legislative Analyst, this bill:

1) Results in up to $158,000 in costs to the Certification?Account
in the Automotive Repair Fund (created by this bill): fbr the last
“””'—héif of 1987-88 and up to $293,000 annually, thersafter, for the BAR
to ; costs after: 1988—89'wou1d
\nﬂ[f‘w*,o : be fully offset by fees.

‘be‘TY?(4f10” 2) Generates up to $300,000 in fee revenues annualIy to fhe'tertif1cat1on
{? Account beginning in 1988-89.

3) Results in an unknown revenue loss to the Generaﬂ Fund ann@alIy from
sales tax reimbursements to vehicle manufactureﬁ§ o 2

4) PMY wowld crncu progren start - uFfosB q}m"a',
e 19¢7-88 decrm_swzé 1o 347,000 annudally ther
The but (On-l_—ams an appmpnahon 'tﬁam:(f:w g

- continued -
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1)

2)

AB 2057
Page 3

COMMENTS

The purpose of this bill is to strengthen the existing lemon law, to
eliminate inequities that have occurred from that law’'s implementation and
to ensure that owners of seriously defective new cars can obtain a fair,
impartial and speedy hearing on their complaints.

Since the effective date of the lemon law over four years ago, there have
been numerous complaints from new car buyers concerning:its implementation.
While these comp1a1nts reflect continued dissatisfaction‘with the
manufacturer's own resolution of disputes regarding defect1ve new vehicles,
they have also alleged that the dispute resolution programs financed by the
manufacturers are not operated impartially. Consumers have:complained of:
long delays in obtaining a hearing (beyond the prescribed 40-60 day time
limit); unequal access to the arbitration process; unreasonable decisions
that do not appear to exhibit knowledge of the lemon law's provisions or
provide an adequate amount of reimbursement even when a refund decision is
ordered.

The Senate amendments are the result of negot1at1ons with affected
parties. The major impact of these amendments is the removal of mandatory
treble damages under certain circumstances and the addition of the concept
of substantial compliance of an auto arbitration program to mitigate
against actions taken against a program based on details.

Ann Evans AB 2057

324-2721 Page 3
6/17/87:ageconpro

Carei .

(800) 666-1917
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AB
2057 --contd -1~

Legislative Analyst
August 28, 1987

ANALYSIS OF ASSEMBLY 8ILL NO. 2057 (Tanner)
As Amended in Senate August 25, 1987
1987-88 Session

Fiscal Effect:

H Cost: Up to $158,000 in last half of 1987-88
increasing to $293,000 annually
thereafter to the Certification
Account in the Automotive Repair Fund
(created by this bill) to implement a
dispute resolution certification
program; beginning in 19cB-89, costs
would be fully offset by fees.

Revenue: 1. Up to $300,000 in fee revenues
annually to the Certification
Account beginning in 1988-89.

2. Unknown revenue loss to the
General Fund annually from sales
tax reimbursements to vehicle
manufacturers.

Analysis:

. This bill requires the Bureau of Automotive
Repair (BAR) to establish a program to certify third
party dispute resolution processes for automobile
warranty disputes. The certification program would
become operative July 1, 1988 and would primarily
involve vehicle manufacturers, distributors, and
dealers. Moreover, the bi1l also would change current

law pertaining to vehicle warranty procedures and
restitution,

Specifically, the bill:

0 Authorizes BAR to revoke or suspend any
arbitration program if it does not meet
specified standards and requires the bureau
to (1) notify the Department of Motor
Vehicles (DMV) of failures of manufacturers,
distributors, or their branches to comply
with arbitration decisions, and (2) provide
the Legislature with a biennial report

AP [=La 5N
evaluating the effectiveness of the prograi.




AB
2057-~-contd -2-

0 Authorizes BAR, effective July 1, 1988, to
charge fees, up to $1 per new motor vehicle
sold, leased or distributed by manufacturers,
distributors, or their branches to fund its
program costs. These fees would be collected
by the New Motor Vehicle Board {NMVB) in the
Department of Motor Vehicles and deposited
into the Certification Account created by
this bill in the Automotive Repair Fund.

0 Requires the State Board of Equalization
(BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the
buyer as part of restitution for a defective
vehicle,

Fiscal Effect

We estimate that the BAR would incur program ™| fignie Pelers Al4 - _
start-up costs of up to $158,000 in 1987-88 (half-year) | T ok Yot wvx-.i—:;-u'

and increasing to $293,000 annually thereafter. . _
Beginning in 1988-89, program costs would be fully pgm would b"’q'r S:L,f‘ 4
offset by fees established by the bill. According to but ¥ Iy, 2=

BAR, a 13 cent charge per vehicle would generate up to opeankine date % p g
$300,000 (13 cents times 2.3 million vehicles estimated amwadmde A

to be sold in 1987). The bill, however, does not: N Migwt HE - beainn wowk earty .’
provide an appropriation to cover program start-up costs | ""FA R0 q baid

in the last half of 1987-88. a7 Jain otk PR il

savkun Cobevsd.

The NMVB would incur minor absorbable costs Tanaer ondcacds

working with the DMV to collect the fees. Additionally, - v :
DMV would incur program start-up costs of $25,000 in Apre art ne et i
1987-88, decreasing to $7,000 annually thereafter. bepore Sudy. :
These costs could be absorbed by DMV, 307 S T _d(' Loertgs
T . 31t b
The BOE would incur unknown, probably minor, %umu y 3

absorbable costs to reimburse sales taxes to oif- Kttt
manufacturers in vehicle restitution settlements. g,ewllz ; AT o

Moreover, sales tax reimbursements would result in an

unknown revenue toss to the Genmeral Fund. “4‘ ] M&P.wv
83/s8
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AB 2057

Awand.

—

=<
AB 2057 (Tanner) - As Amended: <ume~¥t, 1987

Concumraniein SRuale
ASSEMBLY THIRD READING

ASSEMBLY ACTIONS:
COMYIITTEE  G. E. & CON. PRO. VOTE 6-1 COMMITTEE W. & M. VOTE_ 18-5

Ayeg: Chacon, Eastin, Hannigan, Sher, Ayes: Vasconcellos, Bronzan,
Stirling, Areias D. Brown, Calderon, Campbell,
Eaves, Férgusén, Hannigan,
Hayden, Hill, Isenberg,
Leonard, Margdlin, 0'Connell,
Peace, Roos, Seastrand,
M. Waters

Nayst Harvey Nays: Baker, Johnson, Jones, Lewis,

McClintock
DIGEJ;

2/3 vote required.

Existing law provides that a manufacturer who is unable to service.or repair
consumer goods, including motor vehicles, so that they conform tb:the
applicable warranties after a reasonable number of attempts, must either
replace those goods or reimburse the buyer. In 1982, the law was amended by AB
1787 (Tanner), commonly referred to as the lemon law.

Specifically, the lemon law:

1) Defines "reasonable number of attempts" for new motor vehicles as either
four or more repair attempts on the same major defect, or more thah 30 days
out of service for service/repair of one or more major defects within the
first year or 12,000 miles of use.

2) Requires a buyer to notify the manufacturer directly of a continuing defect
and to use a dispute resolution program meeting specified minfmum standards

prior to asserting the "lemon presumption” in a legal action to”obtain'a
vehicle replacement or refund.

3) Defines the "lemon presumption” as the "reasonable number of attempts" in
the paragraph above.

-~ continued -

AB 2057

/\P-iiiia




AB 2057
Page 2

As Dassed by the Assewisly, -theloill:

s and clarifies the lemon law. It specifies a structure for
nird-party dispute mechanisms, specifies requirements for

ion and provides for treble damages and attorney's fees to consumers
who ain a judgment against a manufacturer who does not have a certified

law arbitration program. (The bill would become effective July 1, 1988.)
Jpecifically, it:

1) Require& the Bureau of Automotive Repair (BAR) to: certify the arbitration
programs for resolution of vehicle warranty disputes as requested;
annually recertify those programs or decertify as inspection warrants;
notify the Department of Motor Vehicles (DMV) of the failure-of a
manufacturer, distributor, or their branches to comply with arbitration
decisions; investigate consumer complaints regarding qualified programs;
and submit a biennial report to the Legislature evaluating the
effectiveness of the program.

2) Authorized BAR to charge fees, to be collected by the New Motor Vehicle
Board (NMVB) in DMV beginning July 1, 1988, from specified NMVB licensees,
not to exceed $1 for each new motor vehicle sold, leased, or distributed
in California. The fees would be deposited into the Certification Account
of the Automotive Repair Fund.

3) Require‘ motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer is unable to service or repair the
vehicles after a reasonable number of buyer requests. The buyer would be
free to take restitution in place of a replacement vehicle.

4) Speciﬁ‘ed that the following is included in the replacement and refund
option:

a) In case of replacement, the new motor vehicle must be accompanied by
all express and implied warranties. The manufacturer must pay for,
or to, the buyer the amount of any sales or use tax, license and
registration fees, or other official fees which the buyer is obligated
to pay in connection with the replacement, plus any incidental damages
the buyer is entitled to including reasonable repair, towing, and
rental car costs.

b) In case of restitution, the manufacturer must pay the actual
price paid including any charges for transportation and
manufacturer-installed options, sales tax, license fees, and
registration fees plus incidental damages. The amount directly
attributable to use by the buyer must be determined as prescribed
and may be subtracted from the total owed to the buyer.

-~ continued -
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5)

6)

7)

8)

9)

10)

AB 2057
Page 3

C]arifieﬁithat the vehicle buyer may assert the "lemon presumption" in any
civil action, small claims court action or other formal or informal
proceeding.

Seﬁg forth a qualified third-party dispute resolution process, which among
other things, clarifies that dealer and/or manufacturer participation in
the decisionmaking process is not acceptable unless the consumer is
allowed equal participation; specifies certain requirements for how
arbitration boards should follow up on repair attempt decisions and
requires compliance with the minimum requirements of the Federal Trade
Commission (FTC) for informal dispute settlement procedures as defined on
January 1, 1987.

Amendl;{he definition of a "new motor vehicle" which is covered by the
lemon law to include dealer-owned vehicles and demonstrator vehicles.

Prevent#”a vehicle repurchased by a manufacturer under. the 1emon law from
being resold as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that
the vehicle is free of those problems for one year.

Require‘lthe Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer.

Providedlfor treble damages and reasonable attorney's feés and costs if
the buyer is awarded a judgment and the manufacturer does not maintain a
qualified third-party dispute resolution process as established by this

_The Sendts ‘avendmen -

FISCAL EFFECT

According to the Legislative Analyst, this bill:

1) Results in up to $158,000 in costs to the Certification Account

in the Automotive Repair Fund (created by this bill) for the last
half of 1987-88 and up to $293,000 annually, thereafter; for the BAR

to resolve automobile warranty disputes; costs after 1988-890 would
be fully offset by fees.

2) Generates up to $300,000 in fee revenues annually to the Certification

Account beginning in 1988-89,

3) Results in an unknown revenue loss to the General Fund annually from

sales tax reimbursements to vehicle manufacturers.

L'?Dﬂcphtc the sechiorn on treble damaqes + reasenable d.'l‘brnta's ftc:

and costs with a new section which vvdes - continved -
Jor tresls AB 2057

Page 3

AP . Eow

e i

]

. ""1018 |



AB 2057
age

COMMENTS

1) This bill, according to the author, strengthens the existing lemon law, to
eliminate inequities that have occurred from that law's implementation and
to ensure that owners of seriously defective new cars can obtain a fair,
impartial and speedy hearing on their complaints.

2) AB 3611 {Tanner) of the 1985-1986 Session made many of the same changes
except for the provision in this bill for treble damages. That bill died
in the Senate.

3) The author and proponents state that, since the effective date of the lemon
law over four years ago, there have been numerous complaints from new car
buyers concerning its implementation. While these complaints reflect
continued dissatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also alleged that the
dispute resolution programs financed by the manufacturers are hot operated
jmpartially. Consumers have complained of: long delays ‘in obtaining a
hearing (beyond the prescribed 40-60 day time 1imit}; unequal access to the
arbitration process; unreasonable decisions that do not appear to exhibit
knowledge of the lemon law's provisions or provide an adequate amount of
reimbursement even when a refund decision is ordered.

4) Opponents of the bill state that the number of consuwers dissatisfied with
the current arbitration process is small relative to the numbéc of
arbitrations. They do not object to most of the provisions which update
the lemon law; however, they strenuously object to the provisiem of treble
damages and an award of attorney's fees to consumers.- They feel this
creates an improper incentive for consumers to hire an attormey:to go to
court over procedural issues. They feel treble damages, usually associated
with gross and willful wrongdoing, would set a dangerous precedent by
making consumers eligible for a financial windfall by the sole.fact that a
new car manufacturer may not have a certified lemon law arbitration

program.

Ann Evans AB 2057
324-2721 Page 4
6/17/87:ageconpro
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1)

2)

3)

4)

Xattd Sept . ¥

ENTS ~ AB 2057 (TANNER)

Axend=ents 1-9. AB 2057 was amended in the Senate Judiciary
Committee to provide that auto arbitration programs are
certifiable by the Bureau of Automotive Repair if they are in
"substantial compliance® with a set of specified criteria.
Amendments 1-9 are confornming amendments that were not made
in the Judiciary Committee.

Amwendments 10 and 12 ("SEC. 9.° addition). These amendments
add the provisions of AB 1367 (Tanner) to AB 2057 so the
bills will not have to be double-joined. AB 1367 has no

opposition and was passed out of Senate Appropriations under
Rule 28.8,

Amendments 11 and 12 ("SEC. 10." addition). These amendments
double-join the bill with AB 276 (Eaves).

Amendment 12 ("SEC. 8." addition). This amendment
appropriates $25,334 to the Department of Motor: Vehicles to
handle the computerizing of the billing Bystelgﬁér“collécting
motor vehicle fees from auto manufacturers. AB 205711§poses
a fee of up to $1 on each new motor vehicle ldid in' tht
state. The fee revenues will fund the certification ‘program
created by the bill.
The appropriation is from the unappropristed lu:piht‘b! the
so-called "New Motor Vehicle Board Account™ in tht'iﬁ&pr_
Vehicle Account. The New Motor Vehicle Board s not Kg;i
to the appropriation since it will be repald in ‘the next
fiscal year from fee revenues that will be collected ﬁﬁvzflnﬁ

'ﬁ,l!"

July 1, 1988. L g ¢
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Substantive

ABZUDNEETS €0 ASSERBLY BILL NO. 2057
AS ABENDED IN¥ SEEAIE AUGUST 25, 1987

Amendment 1

On page 3, lime 37, after "in"™ insert:

substantial

substantial

On

substantial

On

sukstantial

substantial

On

substantial

sulstantial

On
substantial

substantial

page

page

page

page

page

page

4,

S,

S,

Azendnent 2
line 12, after

Asendment 3
line 20, after

Amendaent 4§
line 36, after

Asendaent 5
line 39, after

Asendaent 6

'in.

.in.

afnn

LI ¥ L

inmert:

ihserts -

imsert:

ingert:

line 1, after “in™ iasert:

Aaendaent 7

line 18, after "“in® inserts

Asendsent 8
line 35, after

Amendsent 9

line 2, after the second '1ii‘ilaO:t=

wjigpe

insefts
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Azendmeant 10
0n page 17, lipe %2, strike out ®=he as follous®”
and imsert: .

inclede the rights of replacesent or reisbursement as set
forth in subdivision {d) of Sectiom 1793.2, and the
following

Aaendaent 11
On page 19, linme 28, after ®SEC. 6." iasert:

Section 7102 of the Bevenue and Tazation Code is amended
to read: ' i :

7102. <¥The money in the fund shall, upon order
of the Controller, be drawn therefrom for refunds under
this part, and pugsuyant £ Section 1293.25 of She Civil
Code, or be tramsferred in the folloving sanmers

(a) (1) 211 revenues, less refunds, dérived
under this part at the 83/4 percent rate, iancluding the
ieposition of sales and use taxes with respect to the sale,
storage, use, or other comsumption of motof: vebicle fuel
vhich would not have been received if the s and use:
taz rate bhad been 5 percent and if motor véhiéle fuel, as
defined for purposes of the Botor Vehicle PFdel Licemse Tax
Law {(Part 2 (cossencing with Section 7301)), had been
exespt froam sales and use tazes, shall be ‘estisated by the
State Board of Bgualization, with the concurffénce of the
Department of Finance shall be transferred during each.
fiscal year to the Transportation Planning asd Development
Account in the State Iransportation Pund for -appropri¥tions
pursuant to Section 99312 of the Public Dtilities Code..

(2) If the amount transferred pucs Ko )
paragraph (1) is less than one hundred ten i, n-dollaxs
($110,000,000) in any fiscal yeax, &n aﬂditﬁgggiﬁﬁiount.
equal to the difference between cne hundred tea millionm
dollars ($110,000,000) and the amount so tiahsEezcred ahall
gelitansterrod. to the eztent funds are availakle, az

ollous: i )

- (A) For the 1986-87 fiscal year,:£r
General Tund. SN
(B) For the 1987-88 and each suhseguen :
year, froa the state revenues due to the impesition of
sales and use tazes on fuel, as defined for purposes of
the OUse Puel Taz Law (Part 3 (cosmencing with Sectica

8601))-.
(b) The following percentage of $he nsgsai of

AP G0
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211 revenues. less xsfynds, m& M shiz paznt
atteibat h&s ss &as &a&gi SL0Tage, 28

Az

suagm mﬂmma [congencipg &

304 SBich Ate ot Esbiset €4 :iTT--f,g
mgizssmm

igg.&xnxg X Sith 108 S5
MMLS&I“ £ Emnm Lu' lmi ‘
i1 1988-89

e Zor the
. gxmmmnmwmmumx
Jear thereafter, 100 percent of the aa ahdm

S TCF and
Jb). tha balance shall be t:agﬁferrod<to-t'n'cine:al Pund.

e

dd) The estiamate required by sabdivision {e)
gubdjvisiops (a) apd shall be baséd on taxzable
transactions occurring during a calebdar ,llt. and the
transfers required by sebdivision &) gub dal and
4b) shall be made during the fiscal year that coasences
during tbat same calendar year. Iransfers reqaired by
paragraphs (1) and (2) of subdivision (a) apd sulkdivision
4b) shall be made guarterly.

SEC. 7.

Amendment 12
On page 21, below line 1, imsert:

SEC. 8. The sum of tventy-five ttohsaﬁd three
bundred thirty-four dollars ($25,338) is helghy
appropriated fros the funds deposited, glzlfilt«to Section
3016 of the vehicle Code, in the Hotor Ve leltwlccoult in
the State Transportation Pund to the New Hotor. Vékicl
Board for the purpose of reiabursing the Depsrtmest of
Botor Vebicles for its expenses in igpisasiti g‘s¢ctiol
98689.75 of the Business and Professioans Coda. :

(b) The amount appropriated by asbdivision (a)
shall be repaid, plus interest, Irom:thé Certificationa
Account in the Automotive Repair Fusd dn the 1980-89
fiscal year, as provided is subdiviaion (c). .1ﬁh~intitai§
shall be charged at the rate earned :!,thogi :
Investment Account in the General Pua: ibiil (
from Janvary 1, 19868, until the date €he tttii :
regaired by subdivision (c) takes jlace and shall be pnld
for that saae period of tise. The Bareau of lltolotlv.
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B
L

Bepair shall teke into accouat the regairesenat t0o repay
the aBount appropristed by sebdivisiom {a) . ples interest,
in determinimg the Zcllar amount per sebicle specified in
subdivision {c) of Sectiom 9885.75 of the Busipess aand
Professioms Code. :

{c) Ibe zua of twenty-five thousamd three
bundred thirty-four dollars ($25,33%), plus so much more
as shall be meseded to pay the imterest reguized by
subdiefizion (b}, shall be tramsfecrted Exom the
Cectification Account in the Automotive Bepair Fand to the
Hotor Vehicle Accoust in the State Irazsportation Fuad
during the 1988-89 fiscal ysar. The tramsfer s#hall be in
repayaent of the asount agppropriated pemrsvant to
subdivisioz (a), plus imterest a= reguired by subdivision
(b}, and shall be deposited im the Hotor Vehicle Account
to the credit of the funds deposited iz that accouat
pursuant to Section 3016 of the Vehicle Code.:

If the amount used by the Hew Botor Vehicle
Board to reiaburse the Department of Hotor Vehicles for
its expenses in isplementing Sectiom 9889.75 of the
Business and Professicns Code is less than the amount
appropriated by subdivisiom (a), the unased poxrtion of the
appropriation shall revert to the Botof Yehicle ‘Account
and the amount tramsferred by this subdivision shall be
reduced to the amount actually used by the Meuw Notor
Vehicle Board to reimburse the Departisnt of Notbr
Vehicles, plus the interest on that asoent. =
1. 1388 This subdivision shall become operative on July

' -

_SEC. 9. The saendment of subdivision (b) of
Section 1794 of the Civil Code aade at the 1987-88 Regular
Session of the lLegislature does not coastitute a change ia,
but is declaratory of, existing law. ' :

SEC. 10. Section 6 of this bill incoipor
aaendments to Sectioa 7102 of the Revenue and Faxa
Code proposed by both this bill and AR 276. It
become opesative if (1) both bills are epacted ¢
effective on or before Janmary 1, 1988, (2) each bl
amends Section 7102 of the Bevenve and Tazatiom: Code, and
¢3) this bill is enacted after AB 276, in which case
Section 5 of this bill shall mot become operative.

_o-
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WAYS AND MEANS COMMITTEE ANALYSIS

Author: Tanner Emended: 05/13/87 Bill No.: AB 2057

Policy Committee: Govermmental Efficiency & Vote: 6 - 1
Consumer Protection

Urgency: No Hearing Date: 06/03/87
State Mandated Local Program: No Staff Comments by:
Disclaimed: Allan Lind

Summar

This bill clarifies California's "lemon law" in various respects; specifies
means for dispute resolution and provides for treble damages and attorney's
fees to consumers who obtain judgements in their favor against a manufacturer
who does not have a certified lemon law arbitration program. The bill requires
the Bureau of Autamotive Repair (BAR) to enforce provisions of the bill and
authorizes BAR to charge fees to be collected by the New Motor Vehicle Board
(MMVB) for the costs of the bill.

Fiscal

Undetermined costs to BAR to certify arbitration programs.

Undetermined costs to the NMVB to collect fees.

BAR costs offset by fees; NMVB costs are probably absorbable.

Undetemmined General Fund costs to reimburse manufacturers for state sales

taxes collected by the manufacturer on lemon cars when the manufacturer has to
buy back the lemon car, including sales tax, from the custamer.
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WAYS AND MEANS COMMITTEE ANALYSIS

Author: Tanner hAnended: 05/13/87 Bill No.: AR 2057

Policy Commnittee: Goverrmental Efficiency & Vote: 6 - 1
Consumer Protection

Urgency: No Hearing Date: 06/03/87
State Mandated Local Program: No Staff Comments byr
Disclaimed: Allan Lird %Fﬂ

Sumary

This bill clarifies California's "lemon law" in various respects; specifies
means for dispute resolution and provides for treble damages and attorney's
fees to consumners who obtain judgements in their favor against a manufacturer
who does not have a certified lemon law arbitration program. The bill requires
the Bureau of Autamotive Repair (BAR) to enforce provisions of the bill and
authorizes BAR to charge fees to be collected by the New Motor Vehicle Board
(MMVB) for the costs of the bill.

Fiscal

Undetermined costs to BAR to certify arbitration programs.

Undetermined costs to the NMVB to collect fees.

BAR costs offset by fees; NMVB costs are probably absorbable.,

Undetermined General Fund costs to reimburse manufacturers for state sales

taxes collected by the manufacturer on lemon cars when the manufacturer has to
buy back the lemon car, including sales tax, from the customer.
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Legislative Analyst
May 30, 1987 .

ANALYSIS OF ASSEMBLY BILL NO. 2057 {Tanner)
As Amended in Assembly May 13, 1987 and
As Proposed to be Further Amended by LCR No. 016489
1987-88 Session

Fiscal Effect:

Cost: Up to $158,000 in last half of 1987-88
increasing to $293,000 annually
thereafter to the Certification
Account in the Automotive Repair Fund
(created by this bill) for the Bureau
of Automotive Repair to resolve
automobile warranty disputes; costs
:fter 1988-89 would be fully offset by

ees. :

Revenue: 1. Up to $300,000 in fee revenues
annually to the Certification
Account beginning in 1988-89.

2. Unknown revenue loss to the
General Fund annually from sales
tax reimbursements to vehicle
manufacturers.

Analysis:

This bill requires the Bureau of Automotive
Repair (BAR) to establish a program for the resolution
of automobile warranty disputes. The program would
primarily involve vehicie manufacturers, distributors,
and dealers. Moreover, the bill would also change
current law pertaining to vehicle warranty procedures
and restitution. '

{68910 "ON HJ1 ¥ :8/ET/¢ ‘wy) £S02 &Y
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AB 2057--contd -2-

Fisca

Specifically, the bill:

Requires BAR to (1) certify the arbitration
programs for resolution of vehicle warranty
disputes, (2) authorizes the bureau to revoke

or suspend any arbitration program if it does

not meet specified standards, {3) notify the
Department of Motor Vehicles (DMV) of
failures of manufacturers, distributors, or
their branches to comply with arbitration
decisions, and (4) provide the Legislature
with a biennial report evaluating the

effectiveness of the program,

Authorizes BAR, effective July 1, 1988, to
charge fees, up to $1 per new motor vehicle
sold, leased or distributed by manufacturers,
distributors, or their branches to fund its
program costs. Such fees would be collected
by the New Motor Vehicle Board (NMVB) in the
Department of Motor Vehicles and deposited
into the Certification Account created by
this bill in the Automotive Repair Fund, and

Requires the State Board of Equalization
(BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the
buyer as part of restitution for a defective

vehicle.

ct

The BAR indicates it would incur program start-up
costs up to $158,000 in 1987-88 (half-year) and
increasing to $293,000 annually thereafter. Beginning

(800) 666-1917
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AB 2057--contd -3-

in 1988-89, program costs would be fully offset by fees
established by the bil1, According to BAR, a 13 cent
charge per vehicle would generate up to $300,000 (13
cents times 2.3 million vehicles estimated to be sold in
1987). The biM, however, does not provide an

appropriation to cover program start-up costs -in the
last half of 1987-88.

The NMVB would incur minor absorbable costs
working with the DMV to collect the fees. Additionally,
DMV would incur program start-up costs of $33,000 in
1987-88, decreasing to $7,000 annually thereafter,

These costs could be absorbed by DMV,

The BOE would incur unknown, probably minor,
absorbable costs to reimburse sales taxes to
manufacturers in vehicle restitution settlements,
Moreover, sales tax reimbursements would result in an
unknown revenue loss to the General Fund.

83/s8
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Date of Hearing:' May 5, 1987 AB 2057
ASSEMBLY COMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSUMER PROTECTION
RUSTY AREIAS, Chairman
AB 2057 (Tanner) - As Amended: April 28, 1987

ASSEMBLY ACTIONS:

COMMITTEE G, E. & CON, PRO, VOTE COMMITTEE VOTE
Ayes: Ayes:

Nays: Nays:

SUBJECT

Warranties: new motor vehicles (lemon law).

DIGEST

Existing law provides that a manufacturer who is unable to service or repair
consumer goods, including motor vehicles, so that they conform to the
applicable warranties after a reasonable number of attempts, must either

replace those goods or reimburse the buyer. In 1982, the law was amended by AB .

1787 (Tanner), commonly referred to as the lemon law. Specifically, it:

-Defines "reasonable number of attempts" for new motor vehicles as either
four or more repair attempts on the same major defect, or, more than 30
days out of service for service/repair of one or more major defects,
within the first year or 12,000 miles of use.

-Requires a buyer to notify the manufacturer directly of a continuing
defect and to use a dispute resolution program meeting specified minimum
standards prior to asserting the "lemon presumption" in a legal action to
obtain a vehicle replacement or refund.

~Defines the "lemon presumption" as the "reasonable number of attempts" in
the paraqraph above.

This bill amends and clarifies the Jemon law. It specifies a structure for
certitying third-party dispute mechanisms, specifies requirements for
certification and provides for treble damages and attorney's fees to consumers
who obtain a judgement against a manufacturer who does not have a certified
lemon Taw arbitration program. Specifically, it:

~ continued -

AB 2057
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1)

2)

3)

4)

5)

6)

AB 2057
age

Requires the Bureau of Automotive Repair (BAR) to: certify the arbitration
programs for resolution of vehicle warranty disputes as requested;
annually recertify those programs or decertify as inspection warrants;
notify the Department of Motor Vehicles (DMV) of the failure of a
manufacturer, distributor, or their branches to comply with arbitration
decisions; investigate consumer complaints regarding oualified programs;
and, submit a biennial report to the Legislature evaluating the
effectiveness of the program.

Authorizes BAR to charge fees to be collected by the New Motor Vehicle
Board (NMVB) in the Department of Motor Vehicles (DMV), beginning July 1,
1988, from specified NMVB licensees, not to exceed $1 (one dollar) for
each new motor vehicle sold, leased, or distributed in California. The
fees would be deposited into the Certification Account of the Automotive
Repair Fund.

Requires-motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer is unable to service or repair the
vehicles after a reasonable number of buyer requests., The buyer, however,
would be free to take restitution in place of a replacement vehicle,

Specifies what is included in the replacement and refund option.

-In case of replacement, the new motor vehicle must be accompanied by all
express and implied warranties. The manufacturer must pay for, or to, the
buyer the amount of any sales or use tax, license and registration fees,
and other official fees which the buyer is obligated to pay in connection
with the replacement, plus any incidental damages the buyer is entitled to
including reasonable repair, towing, and rental car costs.

=In case of restitution, the manufacturer must pay the actual price paid
including any charges for transportation and manufacturer-installed
options, sales tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the buyer must be
determined as prescribed and may be subtracted from the total owed to the
buyer.

Clarifies that the vehicle buyer may assert the "lemon presumption" in any
ctfvil action, small claims court action or other formal or informal
proceeding.

Sets forth a qualified third party dispute resolution process and requires
compliance with the minimum requirements of the Federal Trade Commission
(FTC) for informal dispute settlement procedures as defined on January 1,
1987.

- cantinued: -

AB 2057
Page ¢

(800) 666-1917

L

Al031

/ LEGISLATIVE INTENT SERVICE

o/

-

L X ] )
ame
Yau'e



AB_ 2057
age

7) -Amends the definition of a “new motor vehicle" which 15 covered by the
lemon law to incTude dealer-owned vehicles and demonstrator vehicles.

8) Prevents a vehicle repurchased by a manufacturer under the lemon law from
being resold as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that
the vehicle is free of those problems for one year,

9)  Reguires the Roard of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer.

10) Provides for treble damages and reasonable attorney's fees and costs 1f
the buyer is awarded a judgement and the manufacturer does not maintain a

qualified third party dispute resolution process as established by this
chapter,

FISCAL EFFECT

This bi11 will result in unknown costs to the BAR to certify arbitration
programs, fully offset by fees charged to vehicle manufactyres and

distributors. According to the Board of Equalization, enactment of the bill
would result in insignificant administrative costs to the board,

COMMENTS

The purpose of this bill, sponsored by the author, is to strengthen existing
Temon Taw, to eliminate inequities that have occurred from that Taw's
implementation and to ensure that owners of seriously defective new cars can
obtain a fair, impartial and speedy hearing on their complaints,

Similar leaislation, AB 3611 (Tanner, 1986 Session), generally makes many of
Lhe same changes except for the provision in AB 2057 for treble damages. AB
3611 died in the Senate.

The author and proponents state that since the effective date of the lemon Taw
over four years ago, there have been numerous compiaints from new car buyers
concerning its implementation. While these complaints reflect continued
dissatisfaction with the manufacturer's own resolution af disputes regarding
defective new vehicles, they have also alleged that the dispute resolution
programs financed by the manufacturers are not operated impartially. Consumers
have complained of: long delays in obtaining a hearing (beyond the prescribed
40-60 day time 1imit); unequal access to the arbitration process; unreasonable
decisions that do not appear to exhibit knowledge of the lemon law's provisions
or provide an adequate amount of reimbursement even when a refund decision 1is
ordered,

- continued -

AB 2057
Page 3
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AB 2057

Fage 1 -

Opponents of the bill state that the number of consumers dissatisfied with the
current arbitration process is small relative to the number of arbitrations.
They do not object to most of the provisions which update the lemon law,
however, they strenuously object to the provision of treble damages and an
award of attorney's fees to consumers. They feel this creates an improper
incentive for consumers to hire an attorney to go to court over procedural
issues. They feel treble damages, usually associated with gross and willful
wrongdoing, would set a dangerous precedent by making consumers eligible for a
financial windfall by the sole fact that a new car manufacturer may not have a
certified lemon law arbitration program.

Policy Questions

The committee may wish to consider the following:

1} Are treble damages necessary to ensure that arbitration programs used by
manufacturers assist consumers in resolving the problems with their new
car?

2) If BAR is going to have jurisdiction over the certification of arbitration
programs dealing with new car warranty lemon law provisions, should they
be given additional authority in the vehicle warranty area, where
jurisdiction is presently unciear, since they will get more questions from
consumers in that area?

3) Are the components of the qualified arbitration program fair to consumers
and manufacturers alike? Should the components specify that if a dealer
ts present and allowed to speak, a consumer should be given equal time?

SUPPORT (verified 5/1/87) QPPOSITION
CA Public Interest Research Automobile Importers of America
Group (CalPIRG) General Motors Corporation

Ford Motor Company

Ann Evans 5 AB 2057

324-2721 ' Page &
ageconpro -
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b Bill No.: AB 2057

Recommendation:

Do pass to-ovSEmee, CMeETr-STTinSE-

The General Fund expenditure comes in the form of a reimbursement claim paid by
the BOE to auto manufacturers. This would occur when the auto company is
required to make restitution to the custamer for a lemon car. If the
restitution order is to pay the customer some pro rata cost for the car, plus
sales tax, then the bill would require BOE to reimburse the auto company the
amount of sales tax the auto company repaid to the customer.
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WAYS AND MEANS COMMITTEE ANALYSIS

Author: Tanner mmended: 05/13/87 Bill No.: AB 2057

Policy Comnittee: Govermmental Efficiency & Vote: 6 ~ 1
Consuner Protection

Urgency: No Hearing Date: 06/03/87
State Mandated Local Program: No Staff Camments by
Disclaimed: Allan Lind 9@‘

Summary

This bill clarifies California's "lemon law™ in various respects; specifies
means for dispute resolution and provides for treble damages and attorney's
fees to consumers who obtain judgements in their favor against a manufacturer
who does not have a certified lemon law arbitration program. The bill requires
the Bureau of Autamotive Repair (BAR) to enforce provisions of the bill and
authorizes BAR to charge fees to be collected by the New Motor Vehicle Board
(NMvB) for the costs of the bill.

Fiscal

Undetermined costs to BAR to certify arbitration programs.

Undetermined costs to the NMVB to collect fees.

BAR costs offset by fees; NMVB costs are probably absorbable.

Undetermined General Fund cc.',\sij:s to reimburse manufacturers for state- sales

taxes collected by the manufacturer on lemon cars when the manufacturer has to
buy back the lawon car, including sales tax, fram the custamer.
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AB 2057 (Tanner)
6/1/87 (129)

ASSEMBLY WAYS
REPUBLI

MEANS COMMITTEE

sion: 5/13/87 fand RN #16489

Chai n: BLll Baker
mmenﬁi%?on: T ge.
ject tb Gann Limit: No
e: 2/3 {(Appropriation}

: Reqguires Bureau of Auto Repair to "certify" all
tration panels created by the original "Lemon Law." Also
ires charge on new cars to pay for process. Also allows
reble damages for any consumer who sues and wins against any
auto manufacturer who does not have a "certified" arbitration
panel. Fiscal effect: Up to $158,000 in 1987-88 increasing
to $293,000 annually thereafter to the new Certification
Account in the Automotive Repair Fund to resolve automobile
warranty disputes. Up to $300,000 in increased fee revenues
annually to the Certification Account beginning in 1988-89.
Unknown_ revenue loss to the General Fund annually from sales
tax reimbursements to vehicle manufacturers,

(800) 666-1917

Supported by CA Public Interest Research Group (CALPIRG)
{Sponsor). Oppeosed by Automobile Importers of America, FORD,
GM. Governor's position: None on file., .

Comments: The author claims the present voluntary system is
not working, so her answer is to make it better by turning
over more of its functions to the government.

Today, 1f you have a "lemon," you can go to the
manufacturer who then convenes an arbitration panel, If the
panel rules against you, you can still go to court. If the
panel rules in your favor, the car company cannot appeal.

The author is concerned that there is something
inherently unfair about the manufacturer paying for the
arbitration panel. So she wants to charge all purchasers of
new cars to "certify™ that the Boards meets certain standards.
Currently, most manufacturers contract with the Better
Business Bureau.

As a hammer to force the manufacturers to submit to this
certification process, this bill will expose those companies
that refuse to certify to triple damages, including attorneys
fees. Any company that doesn't certify will become an
immediate target for thousands of out-of-work attorneys.

This mandatory certification will turn these informal
proceedings into formal court hearings. Those who are unhappy
with the results will soon start challenging the validity of
their arbitration board, and appeals will be bogged down in
procedural minutiae,
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AB 2057
Page 2

In the end it will end up like our court system and our
reqgulatory agencies -- no flexibility, endless litigation,
lots of government empleoyees and huge hacklogs.

Ironically, this proposition comes at a time when the
Contractors' License Board, the Courts and many other agencies
are looking to voluntary arbitration as a way to solve their
hacklegs.

If Mrs. Tanner insists on this process, wouldn't it be
better to make the certification process voluntary and let the
car companies use it in their advertisements for competitive
advantage? Last year, Mrs. Tanner agreed to a voluntary
process and Chrysler immediately said they would seek
certification. (The bill died in the Senate.)

Policy Committee Vote
GE & CON PRO. =-- 5/5/87
DP (6-1) Ayes: Stirling
Noes: Harvey
N.V.: Frazeec
Abs.: Grisham
Consultants: John Caldwell/Shannon Hood
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* Honorable Sally Tanner

w”{2233 R. Baker Wal

LB L L B L e o LA LN L o LI LA

Member ¢of the Assembly DEFPARTMENT AUTHOR BILL NUMBER
State Capitol, Room 4146 Finance Tanner AB 2057
Sacramento, CA 95814

AB 361! (1986) RN 87 016489

SPONSORED BY  RELATED BILLS AMENDMENT DATE j@L

BILL SUMMARY 7

AB 2057 requires the Bureau of Automotive Repair (BAR) to certify third party
arbitration processes that require manufacturers to repiace or provide
restitution for manufactured defective vehicles. The New Motor Vehicle Board
(NMVB) is required to administer the collection of fees to fund costs incurred
by BAR from the certification activity. Fees would be deposited in the
Certification Account of the Autcomotive Repair fund out of which program costs
would be funded.

SUMMARY OF CHANGES

This version of the bill makes the following minor changes from the previous
analysis of May 13, 1987.

Strengthens the rules for arbitration and makes minor grammatical changes
which do not ¢hange our position,

SUMMARY OF COMMENTS

This bil) improves remedies availlable to dissatisfied new car buyers under
current law at nominal increase in costs to the state.

FISCAL SUMMARY--STATE LEVEL

S0 (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue CO Code
Type RV FC 1986-87 FC 1987-88 FC 1988-89 Fund
0B60/8d. of Equal 50 -— 5 $0.5 5 %1 001/Gen.

1149/Retail Sales

and Use Taxes - U -373 U -$145 001/Gen.
1150/BAR 50 - C 158 C 293 499/Cont.
Acct,
1200/Misc. Reg. Fees RY - Uy 150 U 300 499/Cont.
Acct.
2740/Motor Vehicles SO - C 33 C 7 054/NMVB
Impact on State Appropriations Limit--Yes
POSITION: Department Director Date

Neutral

Principal Analyst Date Acting Prog. Budget Mgr. Date Governor's Office

f]S L. Clark 7 , . Position noted
w le. ‘“~“"~‘fi ;yf(3.7 Position approved

cj%uf’bgsﬁﬁmsc - ] g?.’?]tmn d153:2;«?ved
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BILL ANALYSIS/ENROLLED BILL REPORT-—(Continued) Form QF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner RN B7 016489 AB 2087
ANALYSIS

A. Specific Findings

Under current law, the New Motor Vehicle Board (NMVB) in the Department of -
Motor Vehicles (DMV) is required to, among other things, hear and consider

appeals by a new motor vehicie dealer, manufacturer, manufacturer branch,

distributor, distributor branch, or representative, from a decision

arising from the department. Current law authorizes the NMVB o require

those persons to pay a fee to DMV for the issuance or renewal of a license

to do business.

AB 2057 requires every manufacturer of new motor vehicles, beginning July
1, 1988, to report sales or leases annually to the NMVB on forms
prescribed by the NMVB. The bill requires the NMVB to administer the
collection of fees to fund the certification program and creates the
Certification Account within the Automotive Repair Fund for deposit of
those fees. The b111 requires each applicant for a license to pay a fee
determined by BAR, but not to exceed %1 for each motor vehicte sold or
ieased.

(800) 666-1917

Current law provides for an arbitration process for disputes between
manufacturers and consumers of new cars purported to have manufacturing
defects. Under current law the BAR in the Department of Consumer Affairs
(DCA) 15 required to enforce and administer the Automotive Repair Act
which regulates the automotive repair industry.

AB 2057 requires BAR to certify third party arbitration programs offered
by auto manufacturers or other entities pursuant to current “"lemon law”.
The lemon law provides a process for the resolution of disoutes between
the owner or leasee of a new motor vehicle and the manufacturer or
distributor.

AB 2057 requires BAR to certify automobile warranty arbitration programs
that substantially comply with criteria adopted by the bureau or decertify
those programs which are not in substantial compliance, in accordance with

/ LEGISLATIVE INTENT SERVICE

specified reguiations. The bill would require the bureau to monitor and :&p
inspect the programs on a regular basis to assure continued compliance. ‘.::
»e

Under current law, a manufacturer who is unable to service or repair
goods, including motor vehicles, to conform to applicable express
warranties after a reasonable number of attempts, as specified, 1s
required to either replace the vehicle or reimburse the buyer.

AB 2057 provides that the buyer may elect restitution in lieu of
replacement. The bi11 would require that when a vehlcle 15 replaced or
restitution is made by the manufacturer, the buyer may be required to
reimburse the manufacturer, or the manufacturer may reduce the amount of
restitution, by an amount directly attributable to the use of the vehicle
by the buyer.

{Continued)
CJ:BW2/0064A/1045C
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BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner RN 87 016489 AB 2057
ANALYSTS

A. Specific Findings (Continued)

There are a number of bills related to this issue Including the following:

o AB 3611 (1986) contained language similar to this biil, including the
requirements for reporting vehicles sold and collection of 2 fee in
conjunction with issuance of renewal of the occupational license by
DMV to fund a certification program.

o AB 2050 is a current bill that would revise provisions retating to the
manufacturer's replacement of, or restitution for, a vehicle Including
a requirement for the manufacturer to pay sales tax, 1icense and
registration fees on the replacement, Or an equivalent amount in
restitution. [t would also provide for reimbursement from the State
of the sales tax involved.

o SB 71 is a current bil1l that would require a manufacturer to pay
registration fees and sales tax on a replacement vehicle or to add an
equivalent amount in restitution. It would also require the State to
reimburse manufacturers for such sales or use tax.

o 5B 228 1s a current bill that would extend warranty or service
contracts on repairs, repalred parts, affected related parts or
components which were repaired under the terms of a warranty or
service contract.

B. Fiscal Analysis
According to DMV, the volume of vehicles replaced by manufacturers cannot
be determined since manufacturers maintain this information in
confidence. The DMV has attempted to estimate the fis¢al impact of this
bill based on the number of serious complaints received by DCA and NMVB.
The DMV estimated approximately 242 vehicles will be replaced or
restitution will be provided per year.
We have not been able to verify or disprove this estimate. HWe assume
$10,000 would be the average price per vehic¢le and a 6 percent sales tax
will be paid.
Computation:
Manufacturer replacement or restitution 242
Sales tax per vehicile X 3600
Potential Sales Tax Refund $145,200
On this basis, we estimate an annyal $145,000 revenue loss to the General
Fund.
CJ:BW3/0064A/1045C

(800) 666-1917
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BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner RN 87 016489 AB 2057
ANALYSIS

B. Fiscal Analysis (Continued)

According to DMV, the NMVB would incur one-time initial costs of $33,000
in 1987-88, and ongoing costs of $7,000 annually thereafter.

According to the Board of Equalization, minor costs (less than $1,000)
would be incurred as a result of this bill. These costs can bhe absorbed
within existing resources.

DCA and BAR staff estimate this bill's 1987-88 (half-year) costs at
$158,000 and 2 PYs, and annuat costs thereafter at $293,000 and 4 PYs.
This provides for a program supervisor, one staff each in San Francisco
and Los Angeles, and one clerical. Finance, however, has not had an
opportunity to review specific workload information related to this
proposed program. Therefore, we believe that any additional resources
should be justified through the 1988-89 budgetary process.

Based on information provided by staff of DMV, DCA and BAR, we estimate
that a fee of $0.15 and $0.13 per vehicle sold in 1987-88 and 1988-89,
respectively, or $300,000 annvally will be required to fund the costs of
this program.

CJ:BW4/0C64A/ 1045C

(800) 666-1917
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AR 2057 (Tanner)
4/14/87

(ST5%7 ard RN BILYETD WM

ASSEMBLY COMMITTEE ON GOVERNMENT—EERICIENCV £ CONSUMED DROTECPION .
REPUBLICAN ANALYSIS

AR 2057 (Tanner) “¢- LEMON LAW - PART II
e . o Version—4/2648% Vice Chairman: Lapey—Stirting 55
S Recommendation: Oppose sxr—Akatads
Vote: 2/3 (Appropriation)

Summary: Reguires Bureau of Auto Repair to "certify" all
arbitration panels created by the original "Lemon lLaw." Also
requires charge on new cars to pay for process. Also allows
treble damages for any consumer who sues and wins against any
auto manufacturer who does not have a "certified™ arbitration

panel, Fiscal effect:V:Et:Z2i:ap—te—$}1mmr1nﬂr1mu“sviﬂ—:n
-sEabe-,

Supported by CA Public Interest Research Group (CALPIRG)
(Sponsor). Opposed by Automobile Importers of America, FORD,
GM, Governor's position: None on file.

(800) 666-1917

Comments: The author claims the present veluntary system is
not working, so her answer is to make it better by turning
over more of its functions to the government &=
; S p—
Today, if you have a "lemon,"™ you can go to the
manufacturer who then convenes an arbitration panel. If the
panel rules against you, you can still go to court. If the
panel rules in your favor, the car company cannot appeal.
The author is concerned that there is something
inherently unfair about the manufacturer payving for the
arbitration panel. 8o she wants to charge all purchasers of
new cars to "certify" that the Bcards meets certain .
standards.Curvently, mist manuksturers contrast wii Uhe Beler Buswiess Bureaid
As a hammer to force the manufacturers to submit to this
certification process, 3 =+ i
will expose those companies that refuse to certify to triple h:
damages,. Any company that doesn't certify will become an \
immediate target for thousands of out-of-work attorneys. S
This mandatory certification will turn these informal oy
proceedings into formal court hearings. Those who are
unhappy with the results will soon start challenging the
validity of their arbitration board, and appeals will be
bogged down in procedural minutiae.
In the end it will end up like our court system and our
regulatory agencies -- no flexibility, endless litigation,
lots of government employees and huge backlogs.
Ironically, this proposition comes at a time when the
Contractors' License Board, the Courts and many other
agencies are looking to voluntary arbitration as a way to
golve thelir backlogs.
If Mrs. Tanner insists on this process, wouldn't it be
better to make the certification process voluntary and let
the car companies use it in their advertisements for
competitive advantage? Last year, Mrs. Tanner agreed °
voluntary process and Chrysler immediately said they w Afpr o
N seek certification. (The bill died in the Senate.) 1042
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Legislative Analyst
May 30, 1987

ANALYSIS OF ASSEMBLY BILL NO. 2057 (Tanner)
As Amended in Assembly May 13, 1987 and
As Proposed to be Further Amended by LCR No. 016489
1987-88 Session .

Fiscal Effect: g S

Cost:  [Up to $158,000 in Lastchabimsf 1987-88

thereafter to the&tertificationdﬁgézj
Account in the Automotive Repair Fund
| . A l._,. ".I _'_i.ii! F |: t' B !
of Automative Repatr to resolve
automobile warranty disputess cests
after—196

S
mrsacd
Revenue: 1.\Up to $300,000 inﬁ?gg revenues

annually to the Certification
Account beginning in 1988-89,

//fincreasing to $293,000 annually

2. (Unknown revenue loss to the
General Fund annually from sales ;
tax reimbursements to vehicle
manufacturers.

N

G

Analysis:

This bill requires the Bureau of Automotive
Repair (BAR) to establish a program for the resolution
of automobile warranty disputes. The program would
primarily involve vehicle manufacturers, distributors,
and dealers. Moreover, the bill would also change
current law pertaining to vehicle warranty procedures
and restitution.

!
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AB 2057--contd

Specifically, the bill:

Requires BAR to (1) certify the arbitration
programs for resolution of vehicle warranty
disputes, (2) authorizes the bureau to revoke
or suspend any arbitration program if it does
not meet specified standards, (3) notify the
Department of Motor Vehicles (DMV) of
failures of manufacturers, distributors, or
their branches to comply with arbitration
decisions, and (4) provide the Legislature
with a biennial report evaluating the
effectiveness of the program,

Authorizes BAR, effective July 1, 1988, to
charge fees, up to $1 per new motor vehicle
sold, leased or distributed by manufacturers,
distributors, or their branches to fund its
program costs. Such fees would be collected
by the New Motor Vehicle Board (NMVB) in the
Department of Motor Vehicles and deposited
into the Certification Account created by
this bi1l in the Automotive Repair Fund, and

Requires the State Board of Equalization
(BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the
buyer as part of restitution for a defective
vehicle.

Fiscal Effect

The BAR indicates it would incur program start-up
costs up to $158,000 in 1987-88 (half-year) and

increasing to $293,000 annually thereafter. Beginning




AB 2057--contd

in 1988-89, program costs would be fully offset by fees

established by the bill,

According to BAR, a 13 cent

charge per vehicle would generate up to $300,000 (13
cents times 2.3 million vehicles estimated to be sold in
1987). The bill, however, does not provide an
appropriation to cover program start-up costs in the

last half of 1987-88.

The NMVB would incur minor absorbable costs
working with the DMV to collect the fees. Additionally,
DMV would incur program start-up costs of $33,000 in
1987-88, decreasing to $7,000 annually thereafter.

These costs could be absorbed by DMV.

The BOE would incur unknown, probably minor,
absorbable costs to reimburse sales taxes to
manufacturers in vehicle restitution settlements.
Moreover, sales tax reimbursements would result in an
unknown revenue loss to the General Fund.

83/s8




* Honorable Sally Tanner _ i
Member of the Assembly DEPARTMENT AUTHOR BILL NUMBER
State Capitol, Room 4146 Finance Tanner AB 2057

Sacramente, CA 93814

SPONSORED BY  RELATED BILLS AMENDMENT DATE
AB 3611 (1986 May 13, 1987

BILL SUMMARY

AB 2057 requires the Bureau of Automotive Repair (BAR) to certify third party
arbitration processes that require manufacturers to replace or provide
restitution for manufactured defective vehicles. The New Motor Vehicle Board
(NMVB) is required to administer the collection of fees to fund costs incurred
by BAR from the certification activity. Fees would be deposited in the
Certification Account of the Automotive Repair Fund out of which program costs
would be funded.

SUMMARY OF COMMENTS

This bill improves remedies available to dissatisfied new car buyers under
current law at nominal increase in costs to the state.

FISCAL SUMMARY--STATE LEVEL

S0 (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue co Code
Type RV FC  1986-87 FC 1987-88 FC  1988-89 Fund
0860/8d. of Equal S0 -—- 5 $0.5 5 $1 001/Gen.
1149/Retail Sales
and Use Taxes - U ~-$73 U -$145 001/Gen.
1150/8AR S0 - C 158 C 293 499/Cont.
: Acct.
1200/Misc. Reg. Fees RV - U 150 U 300 499/Cont.
Acct.
2740/Motor Vehicles 50 — L 33 C 7 054/NMVB

Impact on State Appropriations Limit--Yes

ANALYSIS
A. Specific Findings

Under current law, the New Motor Vehicle Board (NMVB} in the Department of
Motor Vehicles (OMV) is regquired to, among other things, hear and consider
appeals by a new motor vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative, from a decision
arising from the department. Current law authorizes the NMVB to require
those persons to pay a fee to DMV for the issuance cr renewal of a license
to do business.

(Continued)
POSITION: Department Direcior Date
Neutral

Principal Analyst Date Acting Prog. Budget Mgr. Date Governor's Office
(223),R. ?;ker | wailisRL._c1§£ké. N 52{// Position noted

> /. 2 ahls 4 1 y/5> Position approved

A/%"CQLWKZ i 77" Position disapproved

€J3:BW1/0064A/1045C by: date.

BILL ANALYSIS Form T°-43 {(Rev 03/87 Buff)
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BILL ANALYSIS/ENRQLLED BILL REPORT--(Continued) Form DF-43

AUTHOR AMENDMENT DATE BILL NUMBER
Tanner May 13, 1987 AB 2057
ANALYSIS

A. Specific Findings (Continued)

AB 2057 requires every manufacturer of new motor vehicles, beginning July
1, 1988, to report sales or leases annually to the NMVB on forms
prescribed by the NMVB. The bill requires the NMVB to administer the
collection of fees to fund the certification program and creates the
Certification Account within the Automotive Repalr Fund for deposit of
those fees. The bi)l requires each applicant for a license to pay a fee
determined by BAR, but not to exceed $1 for each motor vehicle sold or

leased. :

Current 1aw provides for an arbitration process for disputes between
manufacturers and consumers of new cars purported to have manufacturing
defects. Under current law the BAR in the Department of Consumer Affairs
(DCA) 1s required to enforce and administer the Automotive Repair Act
which regulates the automotive repair industry.

AB 2057 requires BAR to certify third party arbitration programs offered
by auto manufacturers or other entities pursuant to current “lemon law".
The lemon law provides a process for the resolution of disputes between
the owner or leasee of a new motor vehicle and the manufacturer or
distributor.

AB 2057 requires BAR to certify automobile warranty arbitration programs
that substantially comply with criteria adopted by the bureau or decertify
those programs which are not in substantial compliance, in accordance with
specified regulations. The bill would require the bureau to monitor and
inspect the programs on a regular basis to assure continued compliance.

Under current law, a manufacturer who is unable to service or repair
goods. including motor vehicles, to conform to applicable express
warranties after a reasonable number of attempts, as specified, is
required to either replace the vehicle or reimburse the buyer.

AB 2057 provides that the buyer may elect restitution in lieu of
replacement. The bitl would require that when a vehicle is replaced or
restitution is made by the manufacturer, the buyer may be required to
reimburse the manufacturer, or the manufacturer may reduce the amount of
restitution, by an amount directly attributable to the use of the vehicle

by the buyer.

(Continued)

CJ:BW2/0064A/1045C
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BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form QF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner May 13, 1987 AB 2057

ANALYSIS
A, Specific Findings (Continued)

There are a number of bills related to this issue ingluding the following:

o AB 3611 (1986) contained language similar to this bill, in¢luding the
requirements for reporting vehicles sold and collection of a fee in
conjunction with issuance of renewal of the occupational license by

DMV to fund a certification program.

o AB 2050 is a current bill that would revise provisions relating to the
manufacturer's replacement of, or restitution for, a vehicle including
a requirement for the manufacturer to pay sales tax, license and
registration fees on the replacement, or an equivalent amount in
restitution. It would also provide for reimbursement from the State

of the sales tax involved.

o SB 71 is a current bill that would require a manufacturer to pay
registration fees and sales tax on a replacement vehicle or to add an
equivalent amount in restitution. It would also reguire the State to
reimburse manufacturers for such sales or use tax.

(800) 666-1917

o SB 228 is a current bill that would extend warranty or service
contracts on repairs, repaired parts, affected related parts or
components which were repaired under the terms of a warranty or

service contract.

B. Fiscal Analysis

According to DMV, the volume of vehicles replaced by manufacturers.cannot
be determined since manufacturers maintain this information in
confidence. The DMV has attempted to estimate the fiscal impact of this
bill based on the number of serious complaints received by DCA and NMVB.
The DMV estimated approximately 242 vehicles will be replaced or
restitution will be provided per year.

/ LEGISLATIVE INTENT SERVICE

4

We have not been able to verify or disprove this estimate. We assume :“f;
$10.000 would be the average price per vehicle and a 6 percent sales tax :-:
will be paid. %
Computation:

Manufacturer replacement or restitution 242

Sales tax per vehicie x_$600

potential Sales Tax Refund $145,200
On this basis, we estimate an annual $145,000 revenue loss to the General
Fund.

CJ:BW3/0064A/1045C
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BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner May 13, 1987 ’ AB 2057
ANALYSIS

B. Fiscal Analysis (Continued)

According to DMV, the NMVB would incur one-time initial costs of $33,000
in 1987-88, and ongoing costs of $7,000 annually thereafter.

According to the Board of Equalization, minor costs (less than %1,000)
would be incurred as a result of this bill. These costs can be absorbed
within existing resourges.

DCA and BAR staff estimate this bitl's 1987-88 (half-year) costs at
$158,000 and 2 PYs, and annual costs thereafter at $293,000 and 4 PYs.
This provides for a program supervisor, one staff each in San Francisco
and Los Angeles, and one clerical. Finance, however, has not had an
opportunity to review specific workload information related to this
proposed program. Therefore, we believe that any additional resources
should be justified through the 1988-89 budgetary process.

Based on information provided by staff of DMV, DCA and BAR, we estimate
that a fee of %0.15 and %0.13 per vehicle sold in 1987-88 and 1988-39,
respectively, or $300,000 annually will be required to fund the costs of
this program.

CJ:BW4/Q064A/1045C

(800) 666-1917
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T0 ASSEMBLY BILL NO.

Amendrent 1
line 25, strike

Amendment 2
line 26, strike

Amendment 3
line 31, strike

Amendmaent 4
line 33, strike

Amendment 5
line 37, strike

Amondment 6

MAY 191987

87139 12:34

RN 87 016489 PAGE NO. 1
Substantive

2057

1987

out

out

out

out

ount

Hdo®" and insert:

"Comply" and

#pender™ and

wprescribe% and

wprovide" and

line 4, strike out "Require" and

Amendsent 7

lice 10, strike out "Provide™ and

Amendment 8

line 15, strike out "Render"™ and
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line 33, strike
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line 37, strike

Amendment 6
line 4,

Amendzent 7

MAY 19 1981

ASSEMBLY BILL NOQ.
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28421

Ttenders

Amendment 9
On page 14, line 31, strike out "Obtain and
gaintain®™ and ipsert:

Requires that no arbitrator deciding a dispute may be a
party to the dispute, or an eamployee, agent, or dealer for
the manufacturer; and that no other person, includirg an
employee, agent, or dealer for the manufacturer, may Le
alloved to participate in formal or inforwmal discussions
unless the buyer is allowed tao participate equally.

(I) Reguires that in the case of an order for
one further repair attempt, a hearing date shall Le
established no later than 30 days after the repair attempt
has been made, to deteraine whether the manufacturer has
corrected the nonconforpity. The buyer and the
panufacturer shall schedule an opportunity for the
manufacturer to effect the ordernd repair no later than 30
days after the order for the repair is served on the
panufacturer and the buver. If, at the hearing, it is
determined that the manufacturer did not correct the
ponconformity, the manufacturer shall ke ordered to either
replace the motor vehicle, if the buyer consents to this
remedy, or to make restitution.

(J) Obtains and maintains

- 0 -

87139 12:34
RECCFPD # 40 BF: FN B7 016489 PAGE NO. 2

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

o,‘:’

[ ]

AFN 052



A b~ |
Jonez (WV)

. 7 4
Date of Hearing: May 5, 1987 QAR L0 ks 2057

o Ol g e

1g Caste
ASSEMBLY COMMITTEE ON GOVERNMENTAL -EFFICIENCY AND CONSUMER PROTECTION /

RUSTY AREIAS, Chairman
AB 2057 (Tanner) - As Amended: April 28, 1987

ASSEMBLY ACTIONS:

COMMITTEE G. E. & CON. PRO, VOTE COMMITTEE VOTE
Ayes: Ayes:

Nays: Nays:

SUBJECT

Warranties: new motor vehicles (lemon law).
DIGEST

Existing law provides that a manufacturer who is unable to service or repair
consumer goods, including motor vehicles, so that they conform to the

applicable warranties after a reasonable number of attempts, must either

replace those goods or reimburse the buyer. In 1982, the law was amended by AB ;
1787 (Tanner), commonly referred to as the lemon law. Specifically, it:

-Defines "reasonable number of attempts" for new motor vehicles as either
four or more repair attempts on the same major defect, or, more than 20
days out of service for service/repair of one or more major defects,
within the first year or 12,000 miles of use.

-Requires a buyer to notify the manufacturer directly of a continuing

. defect and to use a dispute resolution program meeting specified minimum
standards prior to asserting the "lemon presumption" in a legal action to
obtain a vehicle replacement or refund.

-Defines the "lemon presumption" as the "reasonable number of attempts" in
the paragraph above.

This bill amends and clarifies the Temon law. It specifies a structure for
certifying third-party dispute mechanisms, specifies requirements for
certification and provides for treble damages and attorney's fees to consumers
who obtain a judgement against a manufacturer who does not have a certified
Temon law arbitration program. Specifically, it:

- continued -

AB 2057

(800) 666-1917
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1)

2)

3)

4)

5)

6)

AB 2057
Page ¢

Requires the Bureau of Automotive Repair (BAR) to: certify the arbitration
programs for resolution of vehicle warranty disputes as requested;
annually recertify those programs or decertify as inspection warrants;
notify the Department of Motor Vehicles (DMV) of the failure of a
manufacturer, distributor, or their branches to comply with arbitration
decisions; investigate consumer complaints regarding qualified programs;
and, submit & bhiennial report to the Legislature evaluating the
effectiveness of the program.

Authorizes BAR to charge fees to be collected by the New Motor Vehicle
Board (NMVB) in the Department of Motor Vehicles (DMV), beginning July 1,
1988, from specified NMVB licensees, not to exceed $1 (one dollar) for
each new motor vehicle sold, leased, or distributed in California. The
fees would be deposited into the Certification Account of the Automotive
Repair Fund.

Requires-motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer is unable to service or repair the
vehicles after a reasonable number of buyer requests. The buyer, however,
would be free to take restitution in place of a replacement vehicle.

Specifies what is included in the replacement and refund option.

-In case of replacement, the new motor vehicle must be accompanied by all
express and implied warranties. The manufacturer must pay for, or to, the
buyer the amount of any sales or use tax, license and registration fees,
and other official fees which the buyer is obligated to pay in connection
with the replacement, plus any incidental damages the buyer is entitied to
including reasonable repair, towing, and rental car costs.

-In case of restitution, the manufacturer must pay the actual price paid
including any charges for transportation and manufacturer-installed
options, sales tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the buyer must be
determined as prescribed and may be subtracted from the total owed to the
buyer. : .

(800) 666-1917

’o// LEGISLATIVE INTENT SERVICE

Clarifies that the vehicle buyer may assert the "lemon presumption” in any ‘.::
civil action, small c¢laims court action or other formal or informal 'ﬂ:
proceeding,
Sets forth a qualified third party dispute resolution process and requires
compliance with the minimum requirements of the Federal Trade Commission
(FTC) for informal dispute settlement procedures as defined on January 1,
1987.
- continued--
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AB 2057
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7) -Amends the definition of a "new motor vehicle" which is covered by the
Temon law to include dealer-owned vehicles and demonstrator vehicles.

8) Prevents a vehicle repurchased by a manufacturer under the lemon law from
being resoid as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that
the vehicle is free of those problems for one year.

9) Requires the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the byyer.

10) Provides for treble damages and reasonable attorney's fees and costs if
the buyer 1s awarded a judgement and the manufacturer does not maintain a

qualified third party dispute resolution process as established by this
chapter, .

FISCAL EFFECT

This bil11 will result in unknown costs to the BAR to certify arbitration
programs, fully offset by fees charged to vehicle manufactures and
distributors. According to the Board of Equalization, enactment of the bil}l
would result in insignificant administrative costs to the board.

COMMENTS

The purpose of this bill, sponsored by the author, is to strengthen existing
Temon iaw, to eliminate inequities that have occurred from that law's
implementation and to ensure that owners of seriously defective new cars can
obtain a fair, impartial and speedy hearing on their complaints.

Similar legislation, AB 3611 (Tanner, 1986 Session}, generally makes many of
the same changes except for the provision in AR 2057 for treble damages. AB
3611 died in the Senate.

The author and proponents state that since the effective date of the lemon law
over four years ago, there have been numerous complaints from new car buyers
concerning its implementation., While these complaints reflect continued
dissatisfaction with the manufacturer's own resolution of disputes regarding
defective new vehicles, they have also alleged that the dispute resolution
programs financed by the manufacturers are not operated impartially. Consumers
have complained of: long delays in obtaining a hearing (beyond the prescribed
40-60 day time limit); unequal access to the arbitration process: unreasonable
decisions that do not appear to exhibit knowledge of the Temon law's provisions
or provide an adequate amount of reimbursement even when a refund decision 1s
ordered. '

= ¢continued -
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AB 2057

Page &4

Opponents of the bill state that the number of consumers dissatisfied with the
current arbitration process is small relative to the number of arbitrations.
They do not object to most of the provisions which update the lemon law,
however, they strenuously object to the provision of treble damages and an
award of attorney's fees to consumers. They feel this creates an improper
incentive for consumers to hire an attorney to go to court over procedural
issues. They feel treble damages, usually associated with gross and willful
wrongdoing, would set a dangerous precedent by making consumers eligible for a
financial windfall by the sole fact that a new car manufacturer may not have a
certified lemon law arbitration program.

Policy Questions

The committee may wish to consider the following:

1) Are treble damages necessary to ensure that arbitration programs used by
manufacturers assist consumers in resolving the problems with their new
car?

2) If BAR is going to have jurisdiction over the certification of arbitration
programs dealing with new car warranty lemon law provisions, should they
be given additional authority in the vehicle warranty area, where
Jurisdiction is presently unclear, since they will get more questions from
consumers in that area?

3) Are the components of the qualified arbitration program fair to consumers

and manufacturers alike? Should the components specify that if a dealer
is present and allowed to speak, a consumer should be given equal time?

SUPPORT (verified 5/1/87) OPPOSITION

CA Public Interest Research Automobile Importers of America
Group (CalPIRG) General Motors Corporation

Ford Motor Company

Ann Evans | AB 2057
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{916) 448-4516

@ A LPIR G 809 TWeLFTH 5T. #205  Sackamento CA 95814
' L B K K S CALIFORNIA PUBLIC INTEREST RESEARCH

GROUP

May 21, 1987

Assembly Ways and Means Committee
State Capitol
Sacramento, CA 95814

Dear Assembly Member:-

I am writing to urge your 3upport for(gxgﬂﬂ_—;;D (Tanner) --

legislation to give California's new car Lemon Law a tune-up. AB
2057 recently received a "do pass" from the Assembly Committee on
Governmental Efficiency and Consumer Protection (5-0) and was
referred to the Assembly Ways and Means Committee.

The Lemon Law was passed in 1982 in order to provide remedies for
consumers who purchase defective new cars. It amended existing
warranty law to specifically define the situation in a which a
new car qualifies as a "lemon". The law requires that in trhe
cagse of an alleged lemon vehicle, c¢onsumers must first usze a
"qualified" arbitration process to resolve the dispute before
resorting to costly and protracted litigation,

Unfortunately, there have been serious problems, Research done
by CALPIRG in 1986 documents a consistent pattern of problems
with the arbitration process -- ranging from lack of training of
arbitrators to unfair reimhursements for consumer costs.

AB 2057 addresses this issue by establishing strong standards for
the arbitration process to ensure that consumers get a fair and
impartial hearing. [t requires that the Bureau of Automotive
Repair (BAR) certify and de-certify arbirrtation programs based on
their compliance with the standards outlined in the law. It also
allows <consumers who win in court to recover damages if the
manufacturer failed to maintain a certified arbitration program,

AB 2057 addresses the problems with the Lemon Law at little or na
real «cost to the state, The costs to the Bureau of Automotive
Repair for certifying and de-certifying the arbitration programs
will be fully covered by an annual fee charged to manufacturers,

Enclosed you will find a factsheet which details the problems
with the current law's arbitration programs and explains how AR
2057 will solve those problems.

I hope that we c¢an c¢ount on your support for this bill when it is
heard in the Ways and Means Committee., If you have any questions
or would like more information, plcase feel free to call me at
448-4516,

%—Wi CHEI%,MJMA\_
ywn Nesselbush )
Legislative Advocate
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GROUFP

FACT SHEET ON AB 2057 (Tanner) -- LEMON LAW II

BACKGROUND

In 1982, legislation authored by Assemblywoman Sally Tanner was
passed in order to provide remedies for consumers who
purchase defective new cars. It amended existing warranty law
to specifically define the situation in which a new car qualifies
as a "lemon", This law defines a "lemon"™ as a vehicle which has
had four or more repair attempts made on the same problem or has
spent 308 days in the shop during its first year or 12,000 miles.

The 1law requires that in the case of an alleged lemon vehicle,
consumers must first use arbitration through a "qualified"™ third
party dispute resolution program before resorting to costly,
protracted litigation to resolve their dispute.

THE CURRENT SITUATION

The arbitration programs, either operated or sponsored by
manufacturers, are not providing a fair and impartial process
for consumers seeking relief from defective new cars. These
programs do not comply with FTC minimum guidelines for third
party dispute resolution processes nor do they abide by the
provisions of the California Lemon Law,

There has been ample time in the last five years since the Lemon
Law was enacted for manufacturers to operate arbitration programs
which are fair. They have not done so. For many consumers, the
arbitration process, rather than providing a final resolution to
their problem, has instead become an extra hurdle to cross.

A report released by CALPIRG (August 1986) documented some of
the problems faced by consumers using the arbitration process:

Problem #l: Arbitration Panels Ignore Lemon Law Provisions & FTC
Regulations

Arbitration programs often do not use the criteria set forth in
the Lemon Law as a basis for awarding a refund or replacement,
Some do not even train their arbitrators to use or understand the
Lemon Law, Many consumers have received decisions calling for
further inspections, diagnosis, repairs, extended warranties, or
simply nothing at all -- despite the fact that they had already
had their car repaired numerous times,

The arbitration process often takes far longer than the 40-64
days allowed in the FTC 703 regulations, The ptocess becomes a
continuation of an already interminable and frustrating
experience which requires the consumer's aggressive persistence.
Problem #2: Arbitration Panels Rely on Manufacturer's Experts

Many arbitration panels rely on mechanics supplied by the

1'3"

(800) 666-1917
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manufacturer to evaluate the car in question. These manufactur-
ers have an obvious conflict of interest.

Problem #3: Lack of Follow Up on Arbitration Decisions

Despite the fact that arbitration boards often grant
decisions calling for "one more repair attempt,” they do not
follow up to ensure that the repair attempt resolves the problem.
For the consumer in these instances, the arbitration process,
although having taken significant time and energy, moves them no
closer to resolving their dispute.

Problem #4: Consumers' Costs Are Not Reimbursed

Consumers often are forced to incur expenses such as towing costs
and rental car fees as a result of their inoperative vehicle and
the subsequent repair process. These expenses as well as tax and
license fees are often not reimbursed.

Problem #5: '"Deduction For Use!' Provision Abused

When the manufacturer reimburses the consumer for the purchase
price of the vehicle, the manufacturer is entitled to deduct an
amount directly attributable to use of the car by the consumer
prior to the discovery of the problem. Arbitration panels,
however, often recommend an unreasonably high deduction by using
commercial car rental rates and an unreasonably late date as the
time at which the buyer's use is considered to be ended.

THE SOLUTION

AB 2857 addresses these problems by outlining strong standards
for the arbitration process to ensure that consumers get a fair
and impartial hearing. It requires that the Bureau of Automotive
Repair (BAR) certify and de-certify arbitration programs based

on their compliance with the standards outlined in the law. It
allows consumers who win in court to recover a civil penalty
of up to two times the cost of actual damages if the

manufacturer fails to maintain a certified arbitration program.

These penalty provisions provide the missing enforcement
necessary to make the Lemon Law work. It can only be invoked if
a consumer has a lemon and is forced to use legal action to
resolve his or her dispute. This gives manufacturers a
strong incentive ko resolve legitimate disputes either
through a certified arbitration program or through settlement;
consequently, it is much more likely that consumers will be able
to resolve their disputes without resorting to litigation.

In addition, the bill should be amended to: <clarify that dealer
and/or manufacturer participation in the decision-making process
in any form 1is not acceptable unless the consumer is given a
chance to participate equally; and, to include specific
requirements for how arbitration boards should follow up on
repair attempt decisions.

(800) 666-1917
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AB 2057

ASSEMBLY THIRD READING
AB 2057 (Tanner) - As Amended: June 11, 1987

ASSEMBLY ACTIONS:

COMMITTEE G. E. & CON. PRO. VOTE 6-1 COMMITTEE W. & M. VOTE 18-5

Ayes: Chacon, Eastin, Hannigan, Sher, Ayes: Vasconcellos, Bronzan,
Stirling, Areias D. Brown, Calderon, Campbell,
Eaves, Ferguson, Hannigan,
Hayden, Hill, Isenberg,
Leonard, Margolin, 0'Connell,
Peace, Roos, Seastrand,
M. Waters

Nays: Harvey Nays: Baker, Johnson, Jones, Lewis,
McClintock

DIGEST

2/3 vote required.

Existing law provides that a manufacturer who is unable to service or repair
censumer goods, including motor vehicles, so that they conform to the
applicable warranties after a reasonable number of attempts, must either
replace those goods or reimburse the buyer. In 1982, the law was amended by AB
1787 (Tanner), commonly referred to as the lemon law.

Specifically, the Temon law:

1) Defines "reasonable number of attempts" for new motor vehicles as either
four or more repair attempts on the same major defect, or more than 30 days
out of service for service/repair of one or more major defects within the
first year or 12,000 miles of use.

2) Requires a buyer to notify the manufacturer directly of a continuing defect
and to use a dispute resolution program meeting specified minimum standards
prior to asserting the "lemon presumption” in a legal action to obtain a
vehicle replacement or refund.

3) Defines the "lemon presumption" as the "reasonable number of attempts" in
the paragraph above.

- continued -
LIS-8

AB 2057
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~ AB 2057
Page 2

This bill amends and clarifies the lemon law. It specifies a structure for
certifying third-party dispute mechanisms, specifies requirements for
certification and provides for treble damages and attorney's fees to consumers
who obtain a judgment against a manufacturer who does not have a certified
lemon law arbitration program. (The bill would become effective July 1, 1988.)
Specifically, it:

1)

4)

Requires the Bureau of Automotive Repair (BAR) to: certify the arbitration
programs for resolution of vehicle warranty disputes as requested;
annually recertify those programs or decertify as inspection warrants;
notify the Department of Motor Vehicles (DMV) of the failure of a
manufacturer, distributor, or their branches to comply with arbitration
decisions; investigate consumer complaints regarding qualified programs;
and submit a biennial report to the Legislature evaluating the
effectiveness of the program.

Authorizes BAR to charge fees, to be collected by the New Motor Vehicle
Board (NMVB) in DMV beginning July 1, 1988, from specified NMVB licensees,
not to exceed $1 for each new motor vehicle sold, leased, or distributed
in California. The fees would be deposited into the Certification Account
of the Automotive Repair Fund.

Requires motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer is unable to service cr repair the
vehicles after a reasonable number of buyer requests. The buyer would be
free to take restitution in place of a replacement vehicle.

Specifies that the following is included in the replacement and refund
option:

a) In case of replacement, the new motor vehicle must he accompanied by
all express and implied warranties. The manufacturer must pay for,
or to, the buyer the amount of any sales or use tax, license and
registration fees, or other official fees which the buyer is obligated
to pay in connection with the replacement, plus any incidental damages
the buyer is entitled to including reasonable repair, towing, and
rental car costs.

b) 1In case of restitution, the manufacturer must pay the actual
price paid including any charges for transportation and
manufacturer-installed options, sales tax, liceuse fees, and
registration fees plus incidental damages. The amount directly
attributable to use by the buyer must be determined as prescribed
and may be subtracted from the total owed to the buyer.

- continued -

AB_2057
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AB 2057
Page 3

Clarifies that the vehicle buyer may assert the "lemon presumption" in any

civil action, small claims court action or other formal or informal
proceeding.

Sets forth a qualified third-party dispute resolution process, which among
other things, clarifies that dealer and/or manufacturer participation in
the decisionmaking process is not acceptable unless the consumer is
allowed equal participation; specifies certain requirements for how
arbitration boards should follow up on repair attempt decisions and
requires compliance with the minimum requirements of the Federal Trade
Commission (FTC) for informal dispute settlement procedures as defined on
January 1, 1987.

Amends the definition of a "new motor vehicle" which is covered by the
lemon law to include dealer-owned vehicles and demonstrator vehicles.

Prevents a vehicle repurchased by a manufacturer under the lemon law from
being resold as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that
the vehicle is free of those problems for one year.

Requires the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer.

Provides for treble damages and reasonable attorney's fees and costs if

the buyer is awarded a judgment and the manufacturer does not maintain a
qualified third-party dispute resolution process as established by this

chapter.

FISCAL EFFECT

According to the Legislative Analyst, this bill:

1) Results in up to $158,000 in costs to the Certification Account
in the Automotive Repair Fund (created by this bill) for the last
half of 1987-88 and up to $293,000 annually, thereafter, for the BAR
to resolve automobile warranty disputes; costs after 1988-890 would
be fully offset by fees.

2) Generates up to $300,000 in fee revenues annually to the Certification
Account beginning in 1988-89.

3) Results in an unknown revenue loss to the General Fund annually from
sales.tax reimbursements to vehicle manufacturers.

- continued -
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AB_2057
Page 4

COMMENTS

1)

Ann Evans AB 2057

This bill, according to the author, strengthens the existing lemon law, to
eliminate inequities that have occurred from that law's implementation and
to ensure that owners of seriously defective new cars can obtain a fair,
impartial and speedy hearing on their complaints.

AB 3611 (Tanner) of the 1985-1986 Session made many of the same changes
except for the provision in this bill for treble damages. That bill died
in the Senate.

The author and proponents state that, since the effective date of the lemon
law over four years ago, there have been numerous complaints from new car
buyers concerning its implementation. While these complaints reflect
continued dissatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also alleged that the
dispute resolution programs financed by the manufacturers are not operated
impartially. Consumers have complained of: long delays in obtaining a
hearing (beyond the prescribed 40-60 day time 1imit); unequal access to the
arbitration process; unreasonable decisions that do not appear to exhibit
knowledge of the lemon law's provisions or provide an adequate amount of
reimbursement even when a refund decision is ordered.

Opponents of the bill state that the number of consumers dissatisfied with
the current arbitration process is small relative to the number of
arbitrations. They do not object to most of the provisions which update
the lemon law; however, they strenuously object to the provision of treble
damages and an award of attorney's fees to consumers. They feel this
creates an improper incentive for consumers to hire an attorney to go to
court over procedural issues. They feel treble damages, usually associated
with gross and willful wrongdoing, would set a dangerous precedent by
making consumers eligible for a financial windfall by the sole fact that a
new car manufacturer may not have a certified lemon law arbitration
program.

324-2721 Page 4
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Honorabie Salty lanner
Member of the Assembly DEPARTMENT AUTHOR BILL NUMBER
State Capitol, Room 4146 Finance Tanner AB 2057
Sacramento, CA 95814

SPONSORED BY  RELATED BILLS AMENDMENT DATE
AB 3611 (1986) August 25, 1987

BILL SUMMARY

AB 2057 requires the Bureau of Automotive Repair (BAR) to certify third party
arbitration processes that require manufacturers to replace or provide
restitution for manufactured defective vehicles. The New Motor Vehicle Board
(NMVB) is required to administer the coilection of fees to fund costs incurred
by BAR from the certification activity. Fees would be deposited in the
Certification Account of the Automotive Repair Fund out of which program costs
would be funded.

SUMMARY OF CHANGES

This version of the bill makes minor technical and wording changes from the
previous analysis of the RN 87 016489 version which do not change our position.

SUMMARY OF COMMENTS

This bill improves remedies available to dissatisfied new car buyers under
current Taw at nominal increases in costs to the State.

FISCAL SUMMARY--STATE LEVEL

SO (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue Co Code
Type Rv FC 1987-88 FC 1988-89 FC 1989-90 Fund
0860/B0OE SO S $0.5 S $1 S $1  001/GF
1149/Retail Sales
and Use Taxes Rv U -73 U -145 U -145  001/GF
1150/BAR SO C 158 C 293 C 293  499/Cont.
Acct.
1200/Mis. Fees Rv U 150 U 300 U 300 499/Cont.
Acct.
2740/DMV SO C 33 C 7 C 7 054/NMVB
Impact on State Appropriations Limit--Yes
POSITION: Department Director Date

Neutral

Frincipal Analyst Date Program Budget Mangger Date  Governor's Office

.‘“.g’@(zza) R. Baker Wallils L. Clax;lg’(/ 5,- _/f Position noted
: M S Sy Al R Tt 2Ll Position approved
76;4&5i%§7f26// 5?2£4”f/7 /Z“} // /7 Position disapproved
CJ:BW1/0064A/1045C by: date:
BILL ANALYSIS Form DF-43 (Rev 03/87  Buff)
LIS - 9a
ARC-\
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(2)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) ' Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner August 25, 1387 AB 2057

ANALYSIS

A. Specific Findings

Under current law, the New Motor Vehicle Board (NMVB) in the Department of
Motor Vehicles (DMV) is required to, among other things, hear and consider
appeals by a new motor vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative, from a decision
arising from the department. Current law authorizes the NMVB to require
those persons to pay a fee to DMV for the issuance or renewal of a license
to do business.

AB 2057 requires every manufacturer of new motor vehicles, beginning July
1, 1988, to report sales or leases annually to the NMVB on forms
prescribed by the NMVB. The bill requires the NMVB to administer the
collection of fees to fund the certification program and creates the
Certification Account within the Automotive Repair Fund for deposit of
those fees. The bill requires each applicant for a license to pay a fee
determined by BAR, but not to exceed $1 for each motor vehicle sold or
Teased.

Current Taw provides for an arbitration process for disputes between
manufacturers and consumers of new cars purported to have manufacturing
defects. Under current law the BAR in the Department of Consumer Affairs
(DCA) is required to enforce and administer the Automotive Repair Act
which regulates the automotive repair industry.

AB 2057 requires BAR to certify third party arbitration programs offered
by auto manufacturers or other entities pursuant to current "lemon Taw".
The lemon law provides a process for the resolution of disputes between
the owner or leasee of a new motor vehicle and the manufacturer or
distributor.

AB 2057 requires BAR to certify automobile warranty arbitration programs
that substantially comply with criteria adopted by the bureau or decertify
those programs which are not in substantial compliance, in accordance with
specified regulations. The bill would require the bureau to monitor and
inspect the programs on a regular basis to assure continued compliance.

Under current law, a manufacturer who is unable to service or repair
goods, including motor vehicles, to conform to applicable express
warranties after a reasonable number of attempts, as specified, is
required to either replace the vehicle or reimburse the buyer.

AB 2057 provides that the buyer may elect restitution in lieu of
replacement. The bill would require that when a vehicle is replaced or
restitution is made by the manufacturer, the buyer may be required to
reimburse the manufacturer, or the manufacturer may reduce the amount of
restitution, by an amount directly attributable to the use of the vehicle
by the buyer.

(Continued) PRC-oA
CJ:BW2/0064A/1045C
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(3)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43

AUTHOR AMENDMENT DATE BILL NUMBER
Tanner August 25, 1987 AB 2057
ANALYSIS

A. Specific Findings (Continued)

CJ:BW3/0064A/1045C

There are a number of bills related to this issue including the following:

o AB 3611 (1986) contained language similar to this bill, including the
requirements for reporting vehicles sold and collection of a fee in
conjunction with issuance of renewal of the occupational license by
DMV to fund a certification program.

o AB 2050 is a current bill that would revise provisions relating to the
manufacturer's replacement of, or restitution for, a vehicle including
a requirement for the manufacturer to pay sales tax, lTicense and
registration fees on the replacement, or an equivalent amount in
restitution. It would also provide for reimbursement from the State
of the sales tax involved.

o SB 71 is a current bill that would require a manufacturer to pay
registration fees and sales tax on a replacement vehicle or to add an
equivalent amount in restitution. It would also require the State to
reimburse manufacturers for such sales or use tax.

o SB 228 is a current bill that would extend warranty or service
contracts on repairs, repaired parts, affected related parts or
components which were repaired under the terms of a warranty or
service contract.

Fiscal Analysis

According to DMV, the volume of vehicles replaced by manufacturers cannot
be determined since manufacturers maintain this information in
confidence. The DMV has attempted to estimate the fiscal impact of this
bill based on the number of serious complaints received by DCA and NMVB.
The DMV estimated approximately 242 vehicles will be replaced or
restitution will be provided per year.

We have not been able to verify or disprove this estimate. We assume
$10,000 would be the average price per vehicle and a 6 percent sales tax
will be paid.

Computation:
Manufacturer replacement or restitution 242
Sales tax per vehicle x_ $600
Potential Sales Tax Refund $145,200

On this basis, we estimate an annual $145,000 revenue 10ss to the General
Fund.
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(4)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner August 25, 1987 AB 2057
ANALYSIS

B. Fiscal Analysis (Continued)

According to DMV, the NMVB would incur one-time initial costs of $33,000
in 1987-88, and ongoing costs of $7,000 annually thereafter.

According to the Board of Equalization, minor costs (less than $1,000)
would be incurred as a result of this bill. These costs can be absorbed
within existing resources.

DCA and BAR staff estimate this bill's 1987-88 (half-year) costs at
$158,000 and 2 PYs, and annual costs thereafter at $293,000 and 4 PYs.
This provides for a program supervisor, one staff each in San Francisco
and Los Angeles, and one clerical. Finance, however, has not had an
opportunity to review specific workload information related to this
proposed program. Therefore, we believe that any additional resources
should be justified through the 1988-89 budgetary process.

Based on information provided by staff of DMV, DCA and BAR, we estimate
that a fee of $0.15 and $0.13 per vehicle sold in 1987-88 and 1988-89,
respectively, or $300,000 annually will be required to fund the costs of
this program.

CJ:BW4/0064A/1045C
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STATE BOARD OF EQUALIZATION - LEGISLATIVE_OFFICE

BILL ANALYSIS ACTION

. ' - Property of
Date: September 10, 1987 ASSEMBLY REPUBLICAN CAUCUS
1IBRARY
Bill No: _Assembly Bill 2057 Date Amended: 9/4/87
Author: Tanner Tax: Sales and Use"
Position: Neutral Related Bills: AB2050/SB71
[ ] We have no interest in the bill in its present form
and will not prepare an analysis.
[ 1 We are following the bill but have no comment on its
present form.
[x] The current amendments do not affect our previous
analysis. :
[X] i See Comments
COMMENTS :

. The September 4, 1987 amendment incorporates certain
provisions of Assembly Bill 276 in order to prevent this bill
from chaptering out the amendments made by Assembly Bill 276 1in
the event that it is enacted prior to Assembly Bill 2057.

Please direct further inquiries to: rgaret Shedd Boatwright
(322-3276) éjkﬁg
0321F
ARC-D
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LEGISLATIVE ANA‘L‘;‘SIS ' r Business, Transportation and Housing Agency

T RUTHOR B NONBER

Department Of Motor Vehicles |
! Tanner AB 2057

iumm

Warranties: new motor vehicles . Original

SUMMARY: Requires the Bureau of Automotive Repair to establish a
program for the certification of third party dispute resolution
processes under the "Lemon Law"; Requires each manufacturer,
distributor, and their branches to pay an annual fee not exceeding $1
for each motor vehicle sold, leased or otherwise distributed by or
for them to fund the program.

DETAILED ANALYSIS: Under the existing "Lemon Law", when a
manufacturer is unable to repair or service a new motor vehicle after
a reasonable number of attempts, replacement or restitution for the
vehicle must be made to the consumer by the manufacturer.

This bill would make several changes to the existing "Lemon Law"
replacement or restitution provisions and would require the Bureau of
Automotive Repair (BAR) to establish and administer a program for
certifying each third party resolution process used for the
arbitration of disputes between manufacturers and vehicle purchasers.
The program would include establishing standards, application
requirements, reporting requirements , certification,
decertification, establishing procedures to assist vehicle owners
regarding the resolution processes, establishing methods for
measuring customer satisfaction and identifying violations,
monitoring and inspecting resolution processes and other functions.

(800) 666-1917

This bill would create a Certification Account in the Automotive
Repair Fund to exclusively pay BAR's expenses incurred by creating
and maintaining the program. The New Motor Vehicle Board (NMVB) is
named to administer the collection of fees. The account would be
funded by collection of a fee not to exceed $1 from each licensed
manufacturer, manufacturer branch, distributor, or distributor branch
for each motor vehicle sold, leased or otherwise distributed by or
for them during each calendar year. The fee would be required to be
paid in conjuncticn with the application for licensing or renewal of
the license,. The application would be accompanied by a report of o0
such vehicles broken down to make, model, and model year and giving {}q
any other information the NMVB may require. The amount of the fee to os
be collected would be determined each year on or before January 1st, .
based on an estimate of the number of vehicles sold, leased or
distributed the year before. 1t is unclear whether BAR or NMVB would
make this determination as the bill implies that each would.

LEGISLATIVE INTENT SERVICE

POSITION

NEUTRAL GOVERNOR'S OFFICE

POSITION NOTED

2 . TN —AGENGY .
DEEP ‘/%/ ) Original signed by Allen Goldstein POSITION APPROVED z
— ——G"___Jp

DATE DATE

Apr]"l 21, 1987 ! APR? 3 1987 POSITION DISAPPROVED

INV/OL:1m 4-15-87

DMV 22 (REV. 1/87) w@ (Q@h[j




AB 2057 (Tanner) -- Warranties: new motor vehicles
Original , Page 2

This bill would authorize the NMVB to adopt regulations to implément
collection of the fee and reports of vehicles on which the fee is
based.

COST ANALYSIS: The Department of Motor Vehicles would incur
implementation costs of $33,200 to create the programs for collection
of the fee from affected occupation licensees. We would require an
appropriation of that amount during the 87/88 Fiscal Year. For
subsequent years, the annual ongoing cost would be approximately
$6,966. A detailed fiscal impact statement is attached.

LEGISLATIVE HISTORY: This bill is sponsored by the author.

This bill will probably be supported by consumer groups who complain
that the existing arbitration system does not work well since some
arbitrators do not follow Federal Trade Commission guidelines.

(800) 666-1917

Manufacturer and distributor groups will probably oppose the bill
because of the time and effort it will take to prepare the reports
and compute the fees. They may also object to the sales or use tax
reimbursement provisions of this bill. Even though they may be
reimbursed by the Board of Equalization for these taxes, this
provision would compound the "red tape" in transactions where they
would already have spent considerable time, money and effort in
dealing with the "lemon" vehicle.

Related legislation: AB 1787, Tanner (CH 388, Stats. 82),
established the current "Lemon Law."

AB 3611, Tanner (85/86 RS), contained language similar to this bill,
including the requirements for reporting vehicles sold and collection
of a fee in conjunction with issuance or renewal of the occupational

license by DMV to fund a certification program. The bill died in theq\
Senate Committee on Appropriations. >

LEGISLATIVE INTENT SERVICE

-gt
i:f:
AB 2050, Tanner, is a current bill that would revise provisions ﬂg
relating to the manufacturer's replacement of, or restitution for a
vehicle; including a requirement for the manufacturer to pay sales

tax, license and registration fees on the replacement or an

equivalent amount in restitution. It would also provide for
reimbursement from the State of the sales tax involved.

SB 71, Greene, is a current bill that would require a manufacturer to
pay registration fees and sales tax on a replacement vehicle or to
add an equivalent amount in restitution. It would also require the
State to reimburse manufacturers for such sales or use tax.

SB 228, Greene, is a current bill that would extend warranty or
service contracts on repairs, repaired parts, affected related parts
~or components which were repaired under the terms of a warranty or

service contract. #AF«:'77
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AB 2057 (Tanner) -- Warranties: new motor vehicles

Original Page 3

ARGUMENTS FOR: According to the author's office, there have been

many complaints by consumers regarding the arbitration process. Many

buyers feel the arbitrators are biased toward manufacturers.
Requiring BAR to certify and monitor arbitration processes should
lessen these complaints.

RECOMMENDED POSITION: The Department of Motor Vehicles recommends a

position of NEUTRAL.

The department would be virtually unaffected by the provisions of

this bill dealing with the arbitration process and the restitution or

replacement made by dealers in the event a new vehicle cannot be
repaired.

The provisions of this bill requiring the department to collect the
additional fee would not adversely impact the department's programs
or policies.

Although consumers would no longer pay registration fees on
replacement vehicles, the manufacturer would, so there should be no
impact to the registration process.
For further information, please contact:

Lynda Miller

Legislative Liaison Office
732-7574

ARC-

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

- ¢
-".'l'-”"
LTIl .
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AB 2057 (Tanner) -- Warranties: new motor vehicles
Original , Page 4
FISCAL IMPACT SUMMARY

FOR AB 2057 OPERATIVE 1-1-88
AS INTRODUCED MARCH 6, 1987 PREPARED 4-15-87
IMPLEMENTATION COSTS: 87/88 FY

Programming to establish
flag for mailing reporting

forms with renewal notices $11,200 (280 hours)
Programming to deposit fees ~
to special fund - 12,000 (300 hours) >
Total $33,200 * 8
=)
8

ANNUAL ON-GOING COSTS:

Maintenance of special fund $ 5,466

Mailing reporting forms,

cashiering, correspondence 1,500
Total $ 6,900

* The department will require an appropriation of $33,200 to cover
the costs for FY 87/88. '

ASSUMPTIONS:

» " LEGISLATIVE INTENT SERVICE

1. BAR will develop reporting forms to be used by licensees. DMV &
will consult of fee-collection aspect for the forms development.{}q
al
o
2. DMV will mail reporting forms to affected licensees with their ’
renewal notices and will include these forms with new
applications for license.

Y/

3. When processing returned applications, DMV will cashier the fee
paid for the program from the total shown on the reporting form
and deposit it to the Certification Account. DMV will
correspond with the applicant or licensee if forms and/or fees
are not submitted or if amount due on form does not match amount
paid. DMV will not otherwise check the forms for accuracy or
validity of reporting.

4. Forms will be forwarded to BAR at intervals to be established.
ARC-9
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nly DEVARTMERT AUTHOR BILL NUMBER

Member of the Assem
Stafe Capitol, Room 4146 Finance Tanner AR 2087

Sacramernto, CA 95814

SPCNSCRED 8Y  RELATED BILLS AMENDMENT DATE
AB 3611 (1986) August 25, 1987

BiLL SUMMARY

AB 2057 requires the Bursau of Automotive Repair (BAR) to certify third party
arbitration processes that require manufacturers to replace or provide
restitution for manufactured defective vebicles. The New Motor Vehicle Board
(NMVB) is reguired to administer the collection of fees to fuad costs incurred
oy BAR from the certification activity. Fees would be deposited in the
Certification Account of the Automotive Repair Fund out of which program costs
would be funded.

SUMMARY OF CHANGES

This version of the bill makes minor technical and wording changes from the
previous analysis of the RN 87 016489 version which do not change our position.

SUMMARY OF COMMENTS

This bill improves remedies available to dissatisfied new car buyers under
current law at nominal increases in costs to the State.

FISCAL SUMMARY--STATE LEVEL

SO (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue co Code
Type_ RV FC_ 1987-88 FC__ 1988-89 FC 1989-90 Fund
0860/80E SO S $0.5 S $1 S $1  O001/GF
1149/Retail Sales
and Use Taxes RV U -73 U -145 U -145 QO01/GF
1150/BAR SO C 138 C 293 C 293  499/Cont.
Acct.
1200/Mis. Fees RV u 150 U 300 U 300 499/Cont.
Acct.
2740/DMV SO C 33 C 7 C 7 054/NMvB

Impact on State Appropriations Limit--Yes

POSITION: Department Director Date
Neutral

Principﬂl Analyst Date Progwam Budget Manager Date  Governor's Office
(31#X223) R Baker Wallfls L. C]a;ﬁ (/ 5/ 7 Position noted
9 A Ab R Lo, 2Lf Position approved
5/}(/"/’/ 1"{/'(/‘/ 40' 7 Position disapproved
CJ:BW1/0064A/1045C by: date:
BILL ANALYSIS Form DF-43 (Rev 03/87 Buff)

LIS-9b
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BILL AMALYSIS/EMROLLED BILL REPORT--{lontinuedd Form DF-43
AUTHCR AMENDMENT DATE BILL RUMBER
Tanner dugust 25, 1987 AB 2057

ANALYSIS

A. Specific Findings

Under current law, the New Motor Vehicle Board (NMVB)} in the Department of
Motor Vehicles (DMV) is required to, among other things, hear and consider
appeals by a new motor vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative, from a decision
arising from the department. Current law authorizes the NMVB to require

those persons to pay a fee to DMV for the issuance or renewal of a license
to do business.

AB 2057 requires every manufacturer of new motor vehicles, beginning July
1, 1988, to report sales or leases annually to the NMVB on forms
prescribed by the NMVB. The bill reguires the NMVB to administer the
collection of fees to fund the certification program and creates the
Certification Account within the Automotive Repair Fund for deposit of
those fees. The bill requires each applicant for a license to pay a fee
determined by BAR, but not to exceed $1 for each motor vehicle sold or
leased.

Current law provides for an arbitration process for disputes between
manufacturers and consumers of new cars purported to have manufacturing
defects. Under current law the BAR in the Department of Consumer Affairs
(DCA) is required to enforce and administer the Automotive Repair Act
which regulates the automotive repair industry.

AB 2057 requires BAR to certify third party arbitration programs offered
by auto manufacturers or other entities pursuant to current "lemon law".
The lemon law provides a process for the resolution of disputes between
the owner or leasee of a new motor vehicle and the manufacturer or
distributor.

AB 2057 requires BAR to certify automobile warranty arbitration programs
that substantially comply with criteria adopted by the bureau or decertify
those programs which are not in substantial compliance, in accordance with
specified regulations. The bill would require the bureau to monitor and
inspect the programs on a regular basis to assure continued compliance.

Under current law, a manufacturer who is unable to service or repair
goods, including motor vehicles, to conform to applicable express
warranties after a reasonable number of attempts, as specified, is
required to either replace the vehicle or reimburse the buyer.

AB 2057 provides that the buyer may elect restitution in lieu of
replacement. The bill would require that when a vehicle s replaced or
restitution is made by the manufacturer, the buyer may be required to
reimburse the manufacturer, or the manufacturer may reduce the amount of
restitution, by an amount directly attributable to the use of the vehicle
by the buyer.

(Continued)
CJ:BW2/0064A/1045C

ARC
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BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) __Form Df-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner August 25, 1987 AB 2057

ANALYSIS

A. Specific Findings (Continued’

There are a number of bills related to this issue inciuding the following:

o AB 3611 (1986) contained language similar to this bill, including the
requirements for reporting vehiclies sold and coltection of a fee in

conjunction with issuance of renewal of the occupational iicense by
DMV to fund a certification program.

o AB 2050 is a current bill that would revise provisions relating to the
manufacturer's replacement of, or restitution for, a vehicle including
a requirement for the manufacturer to pay sales tax, l1icense and
registration fees on the replacement, or an equivalent amount in

restitution. It would also provide for reimbursement from the State
of the sales tax involved.

o SB 71 is a current biil that would require a manufacturer to pay
registration fees and sales tax on a replacement vehicle or to add an

equivalent amount in restitution. It would also require the State to
reimburse manufacturers for such sales or use tax. Lt

o SB 228 is a current bill that would extend warranty or service
contracts on repairs, repaired parts, affected related parts or

components which were repaired under the terms of a warranty or
service contract.

B. Fiscal Analysis

According to DMV, the volume of vehicles replaced by manufacturers cannot
be determined since manufacturers maintain this information in
confidence. The DMV has attempted to estimate the fiscal impact of this
bill based on the number of serious complaints received by DCA and NMVE.
The DMV estimated approximately 242 vehicles will be replaced or
restitution will be provided per year.

B

We have not been able to verify or disprove this estimate. He assume s

$10,000 would be the average price per vehicle and a 6 percent sales tax
will be paid.

Computation:
Manyfacturer replacement or restitution 242
Sales tax per vehicle X $600
Potential Sales Tax Refund $145,200

On this basls, we estimate an annual $145,000 revenue loss to the General
fund.

CJ:BW3/0064A/1045C




BILL AMALYSIS/ENROLLED BILL REPORT--(Costinued) Form DF-43
AJTHOR AMENDMENT DATE BILL NUMBER
Tanner August 25. 1987 AB 2057
ANALYSIS

B. Fiscal Apalysts (Continued)

Actcording to DMV, the NMVB would incur cne-time initial costs of $33,000
tn 1987-88, and ongoing costs of $7,000 annually thereafter.

According to the Board of Equalization, minor costs (less than $1,000)

would be incurred as a result of this bill. These costs can he absorbed
within existing resources.

DCA and BAR staff estimate this bill's 1987-88 (half-year) costs at
$158,000 and 2 PYs, and annyal costs thereafter at $293,000 and 4 PYs.
This provides for a program supervisor, one staff each in San Francisco
and Los Angeles, and one clerical. Finance, however, has not had an
opportunity to review specific workload information related to this
proposed program. Therefore, we believe that any additional resources
should be justified through the 1988-39 budgetary process.

Based on information provided by staff of DMV, DCA and BAR, we estimate
that a fee of $0.15 and $0.13 per vehicle sold in 1987-88 and 1988-89,

respectively, or $300,000 annualiy will be required to fund the costs of
this program.

CJ:BW4/0064A/1045C
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STATE BOARD OF EQUALIZATION - LEGISLATIVE OFFICE

BILL ANALYSIS ACTION

. Property of
Date: September 10, 1987 ASSEMBLY REFUBLICAN CAUCS
LIBRARY
Bill No: _Assembly Bill 2057 Date Amended: 9/4/87
Author: Tanner Tax: Sales and Use
Position: Neuytral Related Bills: AB2050/SB71
[] We have no interest in the bill in its present form
and will not prepare an analysis.
[1] We are following the bill but have no comment on its
present form.
[X] The current amendments do not affect our previous
analysis.
[X] " See Comments
COMMENTS:

The September 4, 1987 amendment incorporates certain
provisions of Assembly Bill 276 in order to prevent this bill
from chaptering out the amendments made by Assembly Bill 276 in
the event that it is enacted prior to Assembly Bill 2057.

Please direct further inquiries to: ‘ﬁgi:;tet gh dd Bont ight

(322-3276)
0321F

e e 01077 8

Oz

- (800)
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SUMMARY: Requires the Bureau of Automotive Repeir £o establish a
program for the certification of third pary dispufe resolution
processes under the "Lemon Law"; Requires each m&nufacturer,..

e@&iﬁ§;§t§ ;

bl

distributor, and their branches to pay an annual fee mo
for each motor vehicle sold, leased or otherwise dibtri
for them to fund the program. | s :

g

manuiacturer is unable to repair or service a new
a reagonable number of attempts, replacement or res

vehicle must be made to the consumer by the manuf

DETAILED ARALYSIS: Under the existing “Lemon Law”, whenwa = - 1T

v Pehicle after. ;
titutfon for the :
urer.:

This bill would make several changes to the exist ‘Lemon Law” .
replacement or restitution provisions and would reguire the Bureau of
Automotive Repair (BAR) to establish and administer a program for
certifying each third party resolution process used: for the
arbitration of disputes between manufacturers and ¥ehlcle purchasers.
The program would include establishing standards, ‘application
requirements, reporting requirements , certification,
decertificaction, establishing procedures to assist vehicle owners
regarding the resolution processes, establishing methods for
measuring customer satisfaction and identifying violations, 1
monitoring and inspecting resolution processes and other functions.

-

This bill would create a Certification Account in the Automotive
Repalir Fund to exclusively pay BAR's expenses incurred by creating
and maintaining the program. The Hew Motor Vehicle Board (NMVB) {s
named to administer the collection of fees. The account would be
funded by collection of a fee not to exceed $1 from each licensed
manufacturer, manufacturer branch, distributor, or distributor branch
for each motor vehicle sold, leased or otherwise distributed by or
for them during each calendar year. The fee would be required to be
paid in conjunction with the application for licensing or renewal of
the license,. The application would be accompanied by a report of
such vehicles broken down to make, model, and model year and giving
any other information the NMVB may require. The amount of the fee to
be collected would be determined each year on or before January 1st,
based on an estimate of the number of vehicles sold, leased or
distributed the year before. It is unclear whether BAR or NMVB would
make this determination as the bill implies that each would.

POSTION

POSMTION NOTED PR S
P
m ) | OB iginal signed by Mlen Goldsteln FOSMION APPROVED _‘/_._
B - — . PORTION INEAPPROVED S——
April 21, 1987 : APR 2 3 1987 /,7
P 4 y)
2 INV/OL:lm 4-15-87 , y~— Z_:?/
i || —— £
; wgm‘m '@ ; 3 > > ; : ; : ARC fad ™S
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This i1l would authorize the NMVB to adopt reguiatiohs to 1np1tnint

"Lgdllac;ion of the fee end reports of vehicles na;ﬁhleh the fee is uxyﬁa.:?
based, i : :

- COST ANALYSIS: The Department of Motor Vehicles would incur Sl
np ementation costs of $33,200 %o create the programs f@t eoiieééi:j g L7
‘of the fee from affected occupation licensees. . Hhﬂwould-reqﬂ!za am - ¢
appropriation of that amcunt during the 87/88-§5 1 Year. For ' s

subsequent years, the annual ongoing cost would bi:agpr@ximﬂtuty :
$6,966. A detailed fiscal impact statement is attac X

LEGISLATIVE HISTORY: This bill is sponsored by‘ﬁhe author.

This bill will probably be supported by consunetigr@ups who ‘complain
that the existing arbitration system does not wozk well gince. somé.
arbitrators do not follow Federal Trade Coamissioh guidelines:

Manufacturer and distributor groups will probably oppose the‘hill

because of the time and effort it will take to prepare.the reports

and compute the fees. They may also object to the sales:or 'use’ tax -
reimbursement provisions of this bill. Even though they may be o
reimbursed by the Board of Equalization for these taxes, this

provision would compound the "red tape" in transactions where they

would already have spent considerable time, money and effort in

dealing with the "lemon" vehicle.

Related legislation: AB 1787, Tanner (CH 388, Stats. 82),
established the current "Lemon Law."

AB 3611, Tanner (85/86 RS), contained language similar to this bill,

including the requirements for reporting vehicles sold and collection
of a fee in conjunction with issuance or renewal of the occupational

license by DMV to fund a certification program. The bill died in the
Senate Committee on Appropriations.

AB 2050, Tanner, is a current bill that would revise provisions
relating to the manufacturer's replacement of, or restitution for a
vehicle; including a requirement for the manufacturer to pay sales
tax, license and registration fees on the replacement or an
equivalent amount in restitution. It would also provide for
reimburgement from the State of the sales tax involved.

SB 71, Greene, is a current bill that would require a manufacturer to
pay reglatration fees and sales tax on a replacement vehicle or to
add an equivalent amount in restitution. It would also require the
State to reimburse manufacturers for such sales or use tax.

SB 228, Greene, is a current bill that would extend warranty or
service contracts on repairs, repaired parts, affected related parts

or components which were repaired under the terms of a warranty or
servi¢e ¢ontract.

5 b pn Bt e s R i 1079
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AT

FOR: According to the « utha: 8 office, theté have eéﬁ G
aplaints by consimmers rega:éi “the arbitratian process. Hhup
feel the arbitrators are blase £oward aanufneturers, ,'

&

; 3
- fThe deparcment would be virtually unaffected by ‘the provitiant-of
. thin bill deaiing with the arbltration-,rocess*and thgafestitgtianjor

' replgcement made by dealers in the event a new vehieie cannat'be
repaired.

a#

The provisions of this bill requiring the departwent to éBIl‘rt

additional fee would not adversely impact the. departncﬁt's P
or p@licles.

Although consvmers would no longer pay regiltration fees on: .

replacement vehicles, the manufacturer would, so there shouldibégﬂo
impact to the registratlon process.

For further information, please contact:

Lynda Miller

Legislative Liaison Office
732-7574
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AB 2057 (Tanner) -- Warranties: new motor vehicles e
Original ; Page §

FISCAL IMPACT SIRBNARY ; S
FOR AB 2057 : . 7 OPERATIVE 1-1-88
AS INTRODUCED MARCE 6. 1987 ' " PREPARED #-15-87

A

*’1,;':@'
5 B
IMPLEMENTATION COSTS: : 87/88 FY % :
Programming to establish - 3 'fvﬁi~
flag for mailing reporting ; , o R
forms with renewal notices ’ﬁ$11;200¥%28§§§§$! e .
Programming to deposit fees ?;‘QES;;GkQ vig_ ?ﬁffw
to special fund -.12,000-.(300 hours} =
Total $33,200 * '

ANNUAL ON-GOING COSTS:

Maintenance of special fund 5 5,466

Mailing reporting forms,

cashiering, correspondence 1,500
Total $ 6,900

* The department will require an appropriation of $33,200 to cover
the costs for FY 87/88.

ASSUMPTIONS:

1. BAR will develop reporting forms to be used by licensees. DMV
will consult of fee-collection aspect for the forms development.

2. DMV will mail reporting forms to affected licensees with their
renewal notices and will include these forms with new
applications for license.

3. When processing returned applications, DMV will cashier the fee
paid for the program from the total shown on the reporting form
and deposit it to the Certification Account. DMV will
correspond with the applicant or licensee if forms and/or fees
are not submitted or if amount due on form does not match amount
paid. DMV will not otherwise check the forms for accuracy or
validity of reporting.

4. Forms will be forwarded to BAR at intervals to be established.

L e 1081



SENATE COMMITTEE O JUDICIARY
Bill Leckyer, Chairman
1987-88 Regular Session

AB 2057 {(Tanner) ~

As amended August 17 . PROPEATY OF
Hearing date: August 18, 1987  ASSEMELY Re
Various Codes LIBRARY
TDT

NGO N e

NEW MOTOR VEHICLE WARRANTIES

HISTORY
Source: Author

Prior Legislation: AB 3611 (1986) - Held in Senate
Appropriations Committee
AB 1787 (1982) - Chaptered

Support: California Public Interest Research Group (CALPIRG):
Consumers’' Union; Motor Votors; Attorney General

Opposition: Ford Motor Co; General Motors Corp; Chrysler Motors:
Automobile Importers of America

Assembly Floor Vote: Ayes 54 - Noes 20

KEY ISSUES

SHOULD THE VEHICLE MANUFACTURERS' VOLUNTARY DISPUTE RESOLUTION
PROCEDURES BE REPLACED BY A STATE CERTIFIED DISPUTE RESOLUTION
PROCESS?

SHOULD A VEHICLE MANUFACTURER BE LIABLE TO A BUYER FOR TREBLE
DAMAGES AND ATTORNEY'S FEES?

PURPOSE

Existing law imposes various duties upon manufacturers making
express warranties with respect to consumer goods, including the
duty to replace the goods or reimburse the buyer, as specified,
if the goods are not repaired to conform to those warranties
after a reasonable number of attempts. Existing law also
prohibits a buyer of such goods from asserting a presumption that
a reasonable number of attempts have been made to conform a new
motor vehicle, as specified, unless the buyer first resorts to a
third party dispute resolution process, as defined, following
notice that such a process is available.

(More)

A 1082




AB 2057 (Tanner)
Page 2

. This bill would revise the provisions relating to warranties on
new motor vehicles to reguire the manufacturer or its S5
representative to replace the vehicle or make restitution, as
specified, if unable to conform the vehicle to the applicable
express warranties after a reasonable number of attempts. The
bill would, on July 1, 1988, revise the definitions of "motor
vehicle,” "new motor vehicle," and "qualified third party dispute
resolution process” and define the term "demonstrator"” for these
purposes, and require the Bureau of Automotive Repair to
establish a program for the certification of third party dispute
resolution processes pursuant to regulations adopted by the New
Motor Vehicle Board, as specified. The bill would prohibit the
sale or lease of a motor vehicle transferred by a buyer or a
lesser to a manufacturer for a nonconformity, except as
specified.

The bill would, on July 1, 1988, create the Certification Account
within the Automotive Repair Fund, to be funded by fees imposed
on manufacturers and distributors and collected by the New Motor
Vehicle Board, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

Existing law authorizes the award of court costs and attorney's
fees to consumer who prevail in such actions, and would also
require the award of civil penalties, including treble damages,
; against certain manufacturers. Existing law provides for the
' disposition of moneys in the Retail Sales Tax Fund.

The purpose of this bill is to improve protections for vehicle
purchasers under the existing lemon law. ?

COMMENT

1. Existing lemon law

Existing law provides that a manufacturer who is unable to
service or repair consumer goods, including motor vehicles,
so that they conform to the applicable warranties after a
reasonable number of attempts, must either replace those
goods or reimburse the buyer. 1In 1982, the law was amended
by AB 1787 (Tanner), commonly referred to as the lemon law.
Specifically, it:

-Defines "reasonable number of attempts" for new motor
vehicles as either four or more repair attempts on the same
major defect, or, more than 30 days out of service for
service/repair of one or more major defects, within the first
year or 12,000 miles of use.

‘ (More)

ARC 1083




AB 2057 (Tanner)
Page 3

-Requires a buyer to notify the manufacturer directly of a
continuing defect and to use a dispute resolution program
meeting specified minimum standards prior to asserting the
"lemon presumption” in a legal action to obtain a vehicle
replacement or refund.

-Defines the "lemon presumption" as the "reasonable number of
attempts” in the paragraph above.

This bill would amend and clarify the lemon law. It would
establish a structure for certifying third-party dispute
mechanisms, requirements for certification and provide for
treble damages and attorney's fees to consumers who obtain a
judgement against a manufacturer who does not have a
certified lemon law arbitration program.

Need for legislation

The purpose of this bill, according to the author, is to
strengthen the existing lemon law, to eliminate inegquities
that have occurred from that law's implementation and to
ensure that owners of seriously defective new cars can obtain
a fair, impartial and speedy hearing on their complaints.

The author and proponents state that since the effective date
of the lemon law over four years ago, there have been
numerous complaints from new car buyers concerning its
implementation. While these complaints reflect continued
dissatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also
alleged that the dispute resolution programs financed by the
manufacturers are not operated impartially. Consumers have
complained of: long delays in obtaining 2 hearing (beyond the
prescribed 40-60 day time limit); unegual access to the
arbitration process; and unreasonable decisions that do not
appear to exhibit knowledge of the lemon law's provisions or
provide an adequate amount of reimbursement even when a
refund decision is ordered.

Provisions of the bi1l

Phis bill would:

a) Require the Pureau of Automotive Repair (BAR) to:
certify the arbitration programs for resolution of
vehicle warranty disputes as requested; annually
recertify those programs or decertify as inspection

(More)

ARC 55,
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AB 2057 ([(Tanner)

Page 4

b)

c)

d)

e)

warrants; notify the Department of Motor Vehicles (DMV)
of the failure of a manufacturer, distributor, or their
branches t¢ comply with arbitration decisions;
investigate consumer complaints regarding qualified
programs; and, submit a biennial report to the
Legislature evaluating the effectiveness of the program.

Authorize BAR to charge fees to be collected by the New
Motor Vehicle Board (NMVB) in the Department of Motor
Vehicles (DMV), beginning July 1, 1988, from specified
NMVB licensees, not to exceed Sl (one dollar) for each
new motor vehicle sold, leased, or distributed in
California. The fees would be deposited into the
Certification Account of the Automotive Repair Fund.

Require motor vehicle manufacturers to replace defective
vehicles or make restitution if the manufacturer were
unable to service or repair the vehicles after a
reasonable number of buyer requests. The buyer,
however, would be free to take restitution in place of a
replacement vehicle.

Specify what would be included in the replacement and
refund option.

~In case of replacement, the new motor vehicle would be
accompanied by all express and implied warranties. The
manufacturer would pay for, or to, the buyer the amount
of any sales or use tax, license and registration fees,
and other official fees which the buyer would be
obligated to pay in connection with the replacement,
Plus any incidental damages the buyer would be entitled
to including reasonable repair, towing, and rental car
costs.

-In case of restitution, the manufacturer would pay the
actual price paid including any charges for
transportation and manufacturer-installed options, sales
tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the
buyer would be determined as prescribed and could be
subtracted from the total owed to the buyer.

Clarify that the vehicle buyer could assert the "lemon

pPresumption” in any civil action, small claims court
action or other formal or informal proceeding.

(More)
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£} Set forth a qualified third party dispute resolution
process and require compliance with the minimum
requirements of the Federal Trade Commission (FTC) for
informal dispute settlement procedures as defined on
January 1, 1987.

g) Amend the definition of a "new motor vehicle®™ which is
covered by the lemon law to include dealer-owned
vehicles and demonstrator vehicles,

h} Prevent a vehicle repurchased by a manufacturer under
the lemon law from being resold as a used car unless the
nature of the car's problems were disclosed, the
problems were corrected, and the manufacturer warranted
that the vehicle is free of those problems for one year.

i) Require the Board of Equalization to reimburse the
manufacturer in an amount equal to the sales tax paid
for vehicles for which the manufacturer provided the
specified refund to the buyer.

j) Provide for awards of treble damages and reasonable
attorney's fees and costs if the buyer were awarded a
judgement and the manufacturer did not maintain a
qualified third party dispute resolution process as
established by this chapter, with specified exceptions.

Opposition

Opponents of the bill state that the number of consumers
dissatisfied with the current arbitration process is small
relative to the number of arbitrations. They do not object
to most of the provisions which update the lemon law,
however, they strenuously object to the provisions for treble
damages and an award of attorney's fees to consumers. They
feel this creates an improper incentive for consumers to hire
an attorney to go to court over procedural issues. They feel
treble damages, usually associated with gross and willful
wrongdoing, would set a dangerous precedent by making
consumers eligible for a financial windfall.

a. General Motors

GM opposes the provisions of this bill because it would
formalize the manufacturers' heretofore voluntary
arbitration procedures to such an extent that the
arbitrator would need to be trained in the specifics of
the lemon law. They contend the bill would make them

{More)
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liable unreasonably for treble damages and the buyer's
attorney's fees if a layman arbitrator untrained in the
law, misapplied the lemon law. GM has approximately
1,000 arbitrators in California, only 250 of whom are
attorneys.

b. Automobile Importers of America ' S

AIA which includes most European and Asian vehicle

manufacturers selling cars in California, opposes the

state certification, treble damages and attorneys' fee

award provisions of the bill. They viewed the

certification provisions as creating a new bureaucratic

process for the manufacturers' voluntary lemon law -
programs. :

AIA feels the creation of a certification process and
imposition of treble damages and attorneys' fees against
manufacturers who fail to establish or maintain a
certified program, if a consumer wins in court, would be
unwarranted and unconstitutional.

In general, opponents of the bill arque that the intent of
arbitration programs such as GM's, which predates the lemon
law, is that they be voluntary, informal, nonlegal, and
easily understood by the consumer procedurally.

Amendad reguirements for an award of civil penalties

Under the bill as recently amended, if the buyer established
that the manufacturer failed to replace a vehicle or nake
restitution after unsuccessful attempts to repair the
vehicle, the buyer would be entitled to recover actual
damages, reasonable attorney's fees and costs and a civil
penalty of up to two times the actual damages.

The bill in its current form would give the court discretion
to award less than treble damages where appropirate. The
civil penalty would not be allowed, however, if:

(1) the manufacturer maintained a qualified dispute
resolution process or

(2) the buyer fajiled to serve written notice on the

manufacturer requesting compliance with the statutory
requirement of replacement or restitution or

(More)
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{3) the buyer served such notice and the manufacturer
complied with the reqguest within 30 days of the notice.

The major features of the amended treble damage provisions
are first, the creation of a threshold for the award of such
penalties. That is. the manufacturer must fail to
satisfactorily repair or make a substitution or restitution.
Second, by making the award of treble damages discretionary,
the court may decline to award treble damages if a violation
were not substantial or if for any reasen -he court deemed
such an award unwarranted.

Third, the court could award a penalty in excess of actual
damages in any amount which did not exceed two times the
actual damages.

Finally, unlike an earlier version of the bill, the amended
bill would not absolutely require an award of treble damages
merely because the manufacturer did not have a qualified
dispute resolution process. Such a manufacturer who made
restitution or gave a replacement would not be subject to
treble damages. A manufacturer who did not do either of
those alternatives however would be subject to a maximum of
treble damages at the court's discretion,
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WAYS AND MEANS COMMITTEE ANALYSIS

Author: Tanner amendeds 05/13/87 Bill No.: AB 2057

Policy Committee: Govermmental Efficiency & Vote:s 6 - 1
Censumer Protection

Urgency: No Hearing Date: 06/03/87
State Mandated Local Program: No Staff Camments by~
Disclaimed: Allan Limﬁ@é

A
Summary

This bill clarifies California's "lemon law" in various respects; specifies
means for dispute resolution and provides for treble damages and attorney's
fees to consumers who obtain judgements in their favor against a manufacturer
who does not have a certified lemon law arbitration program. The bill requires
the Bureau of Autamotive Repair (BAR) to enforce provisions of the bill and
authorizes BAR to charge fees to be collected by the Mew Motor Vehicle Board
(NWMVB) for the costs of the bill,

Fiscal

Undetermined costs to BAR to certify arbitration programs.

Undetemined costs to the MMVB to collect fees.

-
BAR costs offset by fees; NMVB costs are probably absorbable.
Undetemined General Fund costs to reimburse manufacturers for state sales
taxes collected by the manufacturer on lemon cars when the manufacturer has to :
buy back the lemon car, including sales tax, fram the custamer. :
AL:srh
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Legislative Analyst
May 30, 1987 -

ANALYSIS OF ASSEMBLY BILL NO. 2057 (Tanner)
As Amended in Assembly May 13, 1987 and
As Proposed to be Further Amended by LCR No. 016489
1987-88 Session

Fiscal Effect:

Cost: Up to $158,000 in last half of 1987-88
increasing to $293,000 annually
thereafter to the Certification
Account in the Automotive Repair Fund
(created by this bill) for the Bureau
of Automotive Repair to resolve
automobile warranty disputes; costs
:fter 1988-89 would be fully offset by

ees. ‘

Revenue: 1. Up to $300,000 in fee revenues
annually to the Certification
Account beginning in 1988-89.

2. Unknown revenue loss to the
General Fund annually from sales
tax reimbursements to vehicle
manufacturers.

Analysis:

This bill requires the Bureau of Automotive
Repair (BAR) to establish a program for the resolution
of automobile warranty disputes. The program would
primarily involve vehicle manufacturers, distributors,
and dealers. Moreover, the bill would also change
current law pertaining to vehicle warranty procedures
and restitution, '
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Specifically, the bill:

Requires BAR to (1) certify the arbitration
programs for resolution of vehicle warranty
disputes, (2) authorizes the bureau to revoke
or suspend any arbitration program if it does
not meet specified standards, (3) notify the
Department of Motor Vehicles (DMV) of
failures of manufacturers, distributors, or
their branches to comply with arbitration
decisions, and (4) provide the Legislature
with a biennial report evaluating the
effectiveness of the program,

Authorizes BAR, effective July 1, 1988, to
charge fees, up to $1 per new motor vehicle
sold, leased or distributed by manufacturers,
distributors, or their branches to fund tts
program costs. Such fees would be collected
by the New Motor Vehicle Board (NMVB) in the
Department of Motor Vehicles and deposited
into the Certification Account created by
this bi1l in the Automotive Repair Fund, and

Requires the State Board of Equalization
(BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the
bu{er as part of restitution for a defective
vehicle.

Eiscal Effect

The BAR indicates it would fncur program start-up
costs up to $158,000 in 1987-88 (half-year) and
increasing to $293,000 annually thereafter. Beginn{ng
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in 1988-89, program costs would be fully offset by fees
established by the bill. According to BAR, a 13 cent
charge per vehicle would generate up to $300,000 (13
cents times 2.3 million vehicles estimated to be sold in
1987). The bill, however, does not provide an
appropriation to cover program start-up costs <in the
last half of 1987-88.

The NMVB would incur minor absorbable costs
working with the DMV to collect the fees. Additionally,
DMV would incur program start-up costs of $33,000 in
1987-88, decreasing to $7,000 annually thereafter.
These costs could be absorbed by DMV,

The BOE would incur unknown, probably minor,
absorbable costs to reimburse sales taxes to
manufacturers in vehicle restitution settlements.
Moreover, sales tax reimbursements would result in an
unknown revenue loss to the General Fund.

83/s8
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ASSEMBLY COMMITTEE ON GOVERMMENTAL EFFICIENCY AND CONSUMER PROTECTION
RUSTY AREIAS, Chairman

AB 2057 (Tanner) - As Amended: April 28, 1987

ASSEMBLY ACTIONS:

‘Date of Hesring: Hay 5, 1987 AB 2057 ‘

COMMITTEE G. E. & CON. PRO, YOTE _ COMMITTEE VOTE
Ayes: Ayes:

Nays: Nays:

SUBJECT

Warranties: new motor vehicles (lemon law).

DIGEST

Existing law provides that a manufacturer who is unable to service or repair

consumer goods, including motor vehicles, so that they conform to the
applicable warranties after a reasonable number of attempts, must either

replace those goods or reimburse the buyer. In 1982, the law was amended by AB

1787 (Tanner), commonly referred to as the lemon law. Specifically, it:

-Defines "reasonable number of attempts" for new motor vehicles as either

four or more repair attempts on the same major defect, or, more than 30

days out of service for service/repair of one or more major defects,
within the first year or 12,000 miles of use.

-Requires a buyer to notify the manufacturer directly of a continuing

defect and to use a dispute resolution program meeting specified minimum
standards prior to asserting the "lemon presumption” in a legal action to

tbtain & vehicle replacement or refund.

-Defines the "lemon presumption" as the “"reasonable number of attempts" in

the paragraph above.

This bill amends and clarifies the lemon law. It specifies a structure for
certifying third-party dispute mechanisms, specifies requirements for

certificatfon and provides for treble damages and attorney's fees to consumers

who obtain a judgement against a manufacturer who does not have a certified
Temon law arbitration program. Specifically, it:

- continued -
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4)

5)

6)
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Requires the Bureau of Automotive Repair (BAR) to: certify the arbitration
pregrams for resolution of vehicle warranty disputes as requested;
annually recertify those programs or decertify as inspection warrants;
notify the Department of Motor Vehicles {DMV) of the failure of a
manufacturer, distributor, or their branches to comply with arbitration
decisions; investigate consumer complaints regarding aualified programs;
and, submit & biennfal report to the Legislature evaluating the
effectiveness of the program.

Authorizes BAR to charge fees to be collected by the New Motor Vehicle
Board {NMVB) in the Department of Motor Yehicles (DMV), beginning July 1,
1988, from specified NMVYB licensees, not to exceed $1 (one dollar) for
each new motor vehicle sold, leased, or distributed in California. The
fees would be deposited into the Certification Account of the Automotive
Repair Fund.

Requires-motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer is unable to service or repair the
vehicles after a reasonable number of buyer requests. The buyer, however,
would be free to take restitution in place of a replacement vehicle.

Specifies what is included in the replacement and refund option.

-In case of replacement, the new motor vehicle must be accompanied by all
express and implied warranties. The manufacturer must pay for, or to, the
buyer the amount of any sales or use tax, license and registration fees,
and other official fees which the buyer is obligated to pay in connection
with the replacement, plus any incidental damages the buyer is entitled teo
including reasonable repair, towing, and rental car costs.

-In case of restitution, the manufacturer must pay the actual price paid
including any charges for transportation and manufacturer-instalied
options, sales tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the buyer must be
determined as prescribed and may be subtracted from the total owed to the
buyer.

Clarifies that the vehicle buyer may assert the "lemon presumption®™ in any
civil action, small claims court action or other formal or informal
proceeding.

Sets forth a qualified third party dispute resolution process and requires
compliance with the minimum requirements of the Federal Trade Commission

(FTC) for informal dispute settlement procedures as defined on January 1,
1987.

- continued -
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7) Amends the definition of & "new motor vehicle" which is covered by the
lemon law to include dealer-owned vehicles and demonstrator vehicles.

8) Prevents a vehicle repurchased by a manufacturer under the lemon law from
being resold as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that
the vehicle is free of those problems for one year.

9) Requires the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer.

10) Provides for treble damages and reasonable attorney's fees and costs if
the buyer is awarded a judgement and the manufacturer does not maintain a
qualified third party dispute resolution process as established by this
chapter.

FISCAL EFFECT

This bill will result in unknown costs to the BAR to certify arbitration
programs, fully offset by fees charged to vehicle manufactures and
distributors. According to the Board of Equalization, enactment of the bill
would result in insignificant administrative costs to the board.

COMMENTS

The purpose of this bi11, sponsored by the author, is to strengthen existing
Temon law, to eliminate inequities that have occurred from that law's
implementation and to ensure that owners of seriously defective new cars can
obtain a fair, impartial and speedy hearing on their complaints.

Similar leaislation, AB 3611 (Tanner, 1986 Session), generally makes many of
the same changes except for the provision in AB 2057 for treble damages. AB
3611 died in the Senate.

The author and proponents state that since the effective date of the lemon law
over four years ago, there have been numerous complaints from new car buyers
concerning its implementation. While these complaints reflect continued
dissatisfaction with the manufacturer's own resolution of disputes regarding
defective new vehicles, they have also alleged that the dispute resolution
programs financed by the manufacturers are not operated impartially., Consumers
have complained of: 1ong delays in obtatning a hearing (beyond the prescribed
40-60 day time 1imit); unequal access to the arbitration process; unreasonable
decisions that do not appear to exhibit knowledge of the lemon law's provisions
or provide an adequate amount of retmbursement even when a refund decision is
ordered.

- continued -
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Opponents of the bill state that the number of consumers dissatisfied with the
current arbitration process is s=all1 relative to the number of arbitrations.
They do nct object to most of the provisions which update the lemon law,
however, they strenuously object to the provision of treble damages and an
award of attorney's fees to consumers. They feel this creates an improper
incentive for consumers to hire an attorney to go to court over précedural
ijssues. They feel treble damages, usually associated with gross and willful
wrongdoing, would set a dangerous precedent by making consumers eligible for a
financial windfall by the sole fact that a new car manufacturer may not have a
certified Temon law arbitration program.

Policy Questions

The committee may wish to consider the following:

1) Are treble damages necessary to ensure that arbitration programs used by
manufacturers assist consumers in resolving the problems with their new
car?

2) If BAR is going to have jurisdiction over the certification of arbitration
programs dealing with new car warranty lemon law provisions, should they
be given additional authority in the vehicle warranty area, where
jurisdiction is presently unclear, since they will get more questions from
consumers in that area?

3) Are the components of the qualified arbitration program fair to consumers
and manufacturers alike? Should the components specify that if a dealer
is present and allowed to speak, a consumer should be given equal time?

SUPPORT (verified 5/1/87) 0PPOSITION
CA Public Interest Research Automobile Importers of America
Group (CalPIRG) General Motors Corporation

Ford Motor Company

Ann Evans AB 2057
324-2721 Page 4
ageconpro
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ASSEMBLY THIRD READING
AB 2057 (Tanner) - As Amended: June 11, 1937

ASSEMBLY ACTIONS:
COMMITTEE _G. E. & CON. PRO. VOTE 6-1 COMMITTEE W. & M. VOTE 18-5

Ayes: Chacon, Eastin, Hannigan, Sher, Ayes: Vasconcellos, Bronzan,
Stirling, Areias . Brown, Calderon, Campbell,
Eaves, Ferguson, Hannigan,
Hayden, Hil1l, Isenberg,
Leonard, Margolin, 0'Connell,
Peace, Roos, Seastrand,
M. Waters

Nays: Harvey Nays: Baé$r, Johnson, Jones, Lewis,
McClintock

DIGEST

Z2/3 vote required.

Existing law provides that a manufacturer who is unable to service or repeir

ccnsumer goods, including motor vehicles, so that they conform to the
applicable warranties after a reasonable number of attempts, must either
replace those goods or reimburse the buyer. In 1982, the law was amended by AB
1787 {(Tanner), commonly referred to as the lemon law.

Specifically, the lemon law:

1) Defines "reasonable number of attempts" for new motor vehicles as either
four or more repair attempts on the same major defect, or more than 30 days
out of service for service/repair of one or more major defects within the
first year or 12,000 miles of use.

2) Requires a buyer to notify the manufacturer directly of a continuing defect
and to use a dispute resolution program meeting specified minimum standards
prior to asserting the "lemon presumption" in a legal action to obtain a
vehicle replacement or refund.

3) Defines the "lemon presumption” as the "reasonable number of attempts" in
the paragraph above.

- continued -
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This bill amends and clarifies the lemon law. It specifies a structure for
certifying third-party dispute mechanisms, specifies requirements for
certification and provides for treble damages and attorney's fees to consumers
who obtain a judgment against a manufacturer who does not have a certified
lemon law arbitration program. (The bill would become effective July 1, 1988.)
Specificaily, it:

1) Requires the Bureau of Automotive Repair (BAR) to: certify the arbitration
programs far resolution of vehicle warranty disputes as requested;
annually recertify those programs or decertify as inspection warrants;
notify the Department of Motor Vehicles (DMV) of the failure of a
manufacturer, distributor, or their branches to comply with arbitration
decisions; investigate consumer complaints regarding qualified programs;
and submit a biennial report to the Legislature evaluating the
effectiveness of the program.

2) Authorizes BAR to charge fees, to be collected by the New Motor Vehicle
Board (NMVB) in DMV beginning July 1, 1988, from specified NMVB licensees,
nct to exceed $1 for each new motor vehicle sold, leased, or distributed
in California. The fees would be deposited into the Certification Account
of the Automotive Repair Fund.

3) Requires motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer is unable to service cr repair the
vehicles after 3 reasonable number of buyer requests. The buyer would be
free to take restitution in place of a replacement vehicle.

4) Specifies that the following is included in the replacement and refund
option:

a) In case of replacement, the new motor vehicle wust be accompanied by
a1l express and implied warranties. The manufacturer must pay for,
or to, the buyer the amount of any sales or use tex, license and
registration fees, or other official fees which the buyer is obligated
to pay in ccnnection with the veplacement, plus any incidental damages
the buyer ic entitled to including reasonable repair, towing, and
rental car costs.

b) In case of restitution, the manufacturer must pay the actual
price paid including any charges for transportation and
manufacturer-installed options, sales tax, license fees, and
registration fees plus incidental damages., The amount directly
ditributable to use by the buyer nust be determined as prescribed
and may be subtracted from the total owed to the buyer.

- continued -
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10)

AB 2057
Page 3

Clarifies that the vehicle buyer may assert the "lemon presumption” in any
civil action, small claims court action or other formal or informal
proceeding.

Sets forth a qualified third-party dispute resolution process, which among
other things, clarifies that dealer and/or manufacturer participation in
the decisionmaking process is not acceptable unless the consumer is
allowed equal participation; specifies certain requirements for how
arbitration boards should follow up on repair attempt decisions and
requires compliance with the minimum requirements of the Federal Trade
Commission (FTC) for informal dispute settlement procedures as defined on
January 1, 1987.

Amends the definition of a "new motor vehicle" which is covered by the
lemon law to include dealer-owned vehicles and demonstrator vehicles.

Prevents a vehicle repurchased by a manufacturer under the lemon law from
being resold as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that
the vehicle is free of those problems for one year.

Requires the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer.

Provides for treble damages and reasonable attornev's fees and costs if
the buyer is awarded a judgment and the manufacturer does not maintain a
qualified third-party dispute resolution process as established by this
chapter.

FISCAL EFFECT

According to the Legislative Analyst, this bill:

1) Results in up to $158,000 in costs to the Certification Account
in the Automotive Repair Fund (created by this bill) for the last
half of 1987-88 and up to $293,000 annually, thereafter, for the BAR
to resolve automobile warranty disputes; costs after 1988-890 would
be fully offset by fees.

2) Generates up to $300,000 in fee revenues annually to the Certification
Account beginning in 1988-89.

3} Results in an unknown revenue loss to the General Fund annually from
sales tax reimbursements to vehicle manufacturers.

- continued -
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COMMENTS

1) This bill, according to the author, strengthens the existing lemon law, to
eliminate inequities that have occurred from that law's implementation and
to ensure that owners of seriously defective new cars can obtain a fair,
impartial and speedy hearing on their complaints.

2) AB 3611 (Tanner) of the 1985-1986 Session made many of the same changes
except for the provision in this bill for treble damages. That bill died
in the Senate.

3} The author and proponents state that, since the effective date of the lemon
law over four years ago, there have =zen numerous complaints from new car
buyers concerning its implementation. While these complaints reflect
continued dissatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also alleged that the
dispute resolution programs financed by the manufacturers are not operated
impartially. Consumers have complained of: long delays in obtaining a
hearing (beyond the prescribed 40-60 day time 1imit)}; unequal access to the

N arbitration process; unreasonable decisions that do not appear to exhibit
. knowledge of the lemon law's provisions or provide an adequate amount of
reimbursement even when a refund decision is ordered.

4) Opponents of the bill state that the number of consumers dissatisfied with
the current arbitration process is small relative to the number of
arbitrations. They do not object to most of the provisions which update
the lemon law; however, they Strenuously object to the provision of treble
damages and an award of attorney's fees to consumers. They feel this
creates an improper incentive for consumers to hire an attorney to go to
court over procedural issues. They feel treble damages, usually associated
with gross and willful wrongdoing, would set a dangerous precedent by
making consumers eligible for a financial windfall by the sole fact that a
new car manufacturer may not have a certified lemon law arbitration

program. .
Ann Evans A 2057
324-2721 Page 4
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PROZERTY OF
ATSTMBLY NIPUSLICAN CAUCUS
LISRARY AB 2057

CONCURRENCE IN SENATE AMENDMENTS
AB 2057 (Tanner) - As Amended: September 4, 1987

ASSEMBLY VOTE_ 54-20 (_ June 22, 1987 ) SENATE VOTE_ 39-0 (September 8, 1987)

Original Committee Reference: 6. E. & CON. PRO.

DIGEST
2/3 vote required.

Existing law provides that a manufacturer who is unable to service or repair
consumer goods, including motor vehicles, so that they conform to the
applicable warranties after a reasonable number of attempts, must either
replace those goods or reimburse the buyer. 1In 1982, the law was amended by
AB 1787 (Tanner), commonly referred to as the "lemon law."

Specifically, the lemon law:

1) Defines "reasonable number of attempts” for new motor vehicles as either
four or more repair attempts on the same major defect, or more than 30
days out of service for service/repair of one or more major defects within
the first year or 12,000 miles of use.

2) Requires a buyer to notify the manufacturer directly of a continuing
defect and to use a dispute resolution program meeting specified minimum
standards prior to asserting the "lemon presumption” in a legal action to
obtain a vehicle replacement or refund. .

3) Defines the "lemon presumption” as the "reasonable number of attempts” in
the paragraph above.

As passed by the Assembly, this bill amended and clarified the lemon law. It
specified a structure for certifying third-party dispute mechanisms, specified
requirements for certification and provided for treble dapages and attorney's
fees to consumers who obtain a judgment against a manufacturer who does not
have a certified lemon law arbitration program. (The bill would become
effective July 1, 1988.) Specifically, it:

1) Required the Bureau of Automotive Repair (BAR) to: certify the arbitration
programs for resolution of vehicle warranty disputes as requested;
annually recertify those programs or decertify as inspection warrants;
notify the Department of Motor Vehicles (DMV) of the failure of a
manufacturer, distributor, or their branches to comply with arbitration
decisions; investigate consumer complaints regarding qualified programs;

- continued -
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6)
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and submit a biennial report to the Legislature evaluating the
effectiveness of the program.

Authorized BAR to charge fees, to be collected by the New Motor Vehicle
Board (NMVB) in DMV beginning July 1, 1988, from specified NMVB licensees,
not to exceed $1 for each new motor vehicle sold, leased, or distributed
in California. The fees would be deposited into the Certification Account
of the Automotive Repair Fund.

Required motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer is unable to service or repair the
vehicles after a reasonable number of buyer requests. The buyer would be
free to take restitution in place of a replacement vehicle.

Specified that the following is included in the replacement and refund
option:

a) In case of replacement, the new motor vehicle must be accompanied by
all express and implied warranties. The manufacturer must pay the
amount of any sales or use tax, license and registration fees, or
other official fees which the buyer is obligated to pay in connection
with the replacement, plus any incidental damages the buyer is
entitled to including reasonable repair, towing and rental car costs,
as specified,

b) In case of restitution, the manufacturer must pay the actual
price paid including any charges for transportation and
manufacturer-installed options, sales tax, license fees and
registration fees plus incidental damages. The amount directly
attributable to use by the buyer must be determined as prescribed
and may be subtracted from the total owed to the buyer.

Clarified that the vehicle buyer may assert the "lemon presumption” in any
civil action, small claims court action or other formal or informal
proceeding.

Set forth a qualified third-party dispute resolution process which, among
other things, clarified that dealer and/or manufacturer participation in
the decisjon-making process is not acceptable unless the consumer is
allowed equal participation; specified certain requirements for how
arbitration boards should follow up on repair attempt decisions and
required compliance with the minimum requirements of the Federal Trade
Commission (FTC) for informal dispute settlement procedures as defined on
January 1, 1987.

- continued -
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8)

9)

10)

The

AB 2057
Page 3

Amended the definition of a "new motor vehicle" which is covered by the
lemon law to include dealer-owned vehicles and demonstrator vehicles.

Prevented a vehicle repurchased by a manufacturer under the lemon law from
being resold as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that
the vehicle is free of those problems for one year.

Required the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer.

Provided for treble damages and reasonable attorney's fees and costs if
the buyer is awarded a judgment and the manufacturer does not maintain a

qualified third-party dispute resolution process as established by this
chapter.

Senate amendments:

1)

2)

3)

4)

5)

6)

7)

Authorize rathr* than require the award of treble damages against certain
manufacturers.

Exempt a manufacturer from 1iability for treble damages under specified
conditions.

Prevent the consumer from collecting treble damages for violations of more
than one provision of the law.

Provide that auto arbitration programs are certifiable by BAR if they are
in "substantial compliance" with specified criteria.

Reduce the information which applicants for a license must provide the
NMVB to the number of motor vehicles sold, leased, or otherwise
distributed in California during the proceeding year and delete the phrase
"any other information that the NMVB may require."

Allow an employee, agent, or dealer for the manufacturer to serve on the
arbitration panel and decide a dispute as long as he or she is not a party
to the dispute and clarify that if anyone (e.g., an industry expert)
participates substantively in the merits of any dispute, the buyer is
allowed to participate also.

Delete the requirement that if the arbitration panel decides that a
further repair attempt must be made, another panel hearing date must be
set no later than 30 days after the repair attempt has been made, to
deteriine whether the manufacturer has corrected the nonconformity.

- continued -
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8) Specify that only under the circumstance where a manufacturer has taken a
car back which is determined under the definition in the law to be a
“"lemon" does the nature of the nonconformity experienced by the original
buyer or lessee have to be conspicuously disclosed, corrected and
warranted for one year.

9) Add the provisions of AB 1367 (Tanner) which specify that remedies to
buyers with damaged goods include the right of replacement or
reimbursement.

10) Appropriate a loan of $25,334 to OMV from the New Motor Vehicle Board
Account tc handle the computerizing of the billing system for collecting
motor vehicle fees from auto manufacturers.

11) Double-join the bill with AB 276 (Eaves).

12) Make technical and clarifying changes.

FISCAL EFFECT

According to the Legislative Analyst, this bill:

1) Results in up to $158,000 in costs to the Certification Account
in the Automotive Repair Fund (created by this bi1l) for the last
half of 1987-88 and up to $293,000 annually, thereafter, for BAR
to resolve automobile warranty disputes; costs after 1988-89 would
be fully offset by fees.

2) Generates up to $300,000 in fee revenues annually to the Certification
Account beginning in 1988-89,

3) PResults in unknown, probably minor, absorbable costs to the Board of
Equalization to reimburse sales taxes to manufacturers in vehicle
restitution settiements. Results in unknown revenue loss to the General
Fund annually from sales tax reimbursements.

COMMENTS

1) The purpose of this bill is to strengthen the existing lemon law, to
eliminate inequities that have occurred from that law's implementation and
to ensure that owners of seriously defective new cars can obtain a fair,
impartial and speedy hearing on their complaints.

- continued -
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2) Since the effective date of the lemon law over four years ago, there have
been numerous complaints from new car buyers concerning its
implementation. While these complaints reflect continued dissatisfaction
with the manufacturer's own resolution of disputes regarding defective new
vehicles, they have also alleged that the dispute resolution programs
financed by the manufacturers are not operated impartially. Consumers
have complained of: long delays in obtaining a hearing {beyond the
prescribed 40-60 day time 1imit); unequal access to the arbitration
process; unreasonable decisions that do not appear to exhibit knowledge of
the lemon law's provisions or provide an adequate amount of reimbursement
even when a refund decision is ordered.

3) The Senate amendments are the result of negotiations with affected
parties. The major impact of these amendments is the removal of the
mandatory award of treble damages and the addition of the concept of
"substantial compliance" of an autoc arbitration program to mitigate
against actions based on program details.
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1987-88 Regular Session

AB 2057 (Tanner)

As amended June 11

Hearing date: July 14, 1987
Various Codes

TDT

NEW MOTOR VEHICLE WARRANTIES

HISTORY

Source: Author

Prior Legislation: AB 3611 (1986) - Held in Senate

Appropriations Committee
AB 1787 (1982) - Chaptered

Support: California Public Interest Research Group (CALPIRG);
Consumers' Union; Motor Votors; Attorney General

Opposition: Ford Motor Co; General Motors Corp; Chrysler Motors;
Automobile Importers of America

. Assembly Floor Vote: Ayes 54 - Noes 20

KEY ISSUES

SHOULD THE VEHICLE MANUFACTURERS' VOLUNTARY DISPUTE RESOLUTION

PROCEDURES BE REPLACED BY A STATE CERTIFIED DISPUTE RESOLUTION
PROCESS? :

SHOULD A VEHICLE MANUFACTURER BE LIABLE TO A BUYER FOR TREBLE
DAMAGES AND ATTORNEY'S FEES?

PURPOSE

Existing law imposes various duties upon manufacturers making
express warranties with respect to consumer goods, including the
duty to replace the goods or reimburse the buyer, as specified,
if the goods are not repaired to conform to those warranties
after a reasonable number of attempts. Existing law also
prohibits a buyer of such goods from asserting a presumption that
a reasonable number of attempts have been made to conform a new
motor vehicle, as specified, unless the buyer first resorts to a
third party dispute resolution process, as defined, following
notice that such a process is available.

(More)
LIS - 10a

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

wn
o’
Yaaw

1106



AB 2057 (Tanner)
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This bill would revise the provisions relating to warranties on
new motor vehicles to require the manufacturer or its
representative to replace the vehicle or make restitution, as
specified, if unable to conform the vehicle to the applicable
express warranties after a reasonable number of attempts. The
bill’ would, on July 1, 1988, revise the definitions of "motor
vehicle," "new motor vehicle," and "qualified third party dispute
resolution process" and define the term "demonstrator" for these
purposes, and require the Bureau of Automotive Repair to
establish a program for the certification of third party dispute
resolution processes pursuant to regulations adopted by the New
Motor Vehicle Board, as specified. The bill would prohibit the
sale or lease of a motor vehicle transferred by a buyer or a
lesser to a manufacturer for a nonconformity,. except as
specified.

The bill would, on July 1, 1988, create the Certification Account
within the Automotive Repair Fund, to be funded by fees imposed
on manufacturers and distributors and collected by the New Motor
Vehicle Board, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

Existing law authorizes the award of court costs and attorney's
fees to consumer who prevail in such actions, and would also
require the award of civil penalties, including treble damages,
against certain manufacturers. Existing law provides for the
disposition of moneys in the Retail Sales Tax Fund.

The purpose of this bill is to improve protections for vehicle
purchasers under the existing lemon law.

COMMENT

l. Existing lemon law

Existing law provides that a manufacturer who is unable to
service or repair consumer goods, including motor vehicles,
so that they conform to the applicable warranties after a
reasonable number of attempts, must either replace those
goods or reimburse the buyer. 1In 1982, the law was amended
by AB 1787 (Tanner),. commonly referred to as the lemon law.
Specifically, it:

-Defines "reasonable number of attempts" for new motor
vehicles as either four or more repair attempts on the same
major defect, or, more than 30 days out of service for
service/repair of one or more major defects, within the first
year or 12,000 miles of use.

(More)
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~Requires a buyer to notify the manufacturer directly of a
.continuing defect and to use a dispute resolution program
meeting specified minimum standards prior to asserting the
"lemon presumption” in a legal action to obtain a vehicle
‘replacement or refund.

;Defines the "lemon presumption" as the "reasonable number of
attempts" in the paragraph above. -

This bill would amend and clarify the lemon law. It would
establish a structure for certifying third-party dispute
mechanisms, requirements for certification and provide for
treble damages and attorney's fees to consumers who obtain a
judgement against a manufacturer who does not have a
certified lemon law arbitration program.

Need for legislation

The purpose of this bill, according to the author, is to
strengthen existing lemon law, to eliminate inequities that
have occurred from that law's implementation and to ensure
that owners of seriously defective new cars can obtain a
fair, impartial and speedy hearing on their complaints.

The author and proponents state that since the effective date
of the lemon law over four years ago, there have been
numerous complaints from new car buyers concerning its
implementation. While these complaints reflect continued
dissatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also
alleged that the dispute resolution programs financed by the
manufacturers are not operated impartially. Consumers have
complained of: long delays in obtaining a hearing (beyond the
prescribed 40-60 day time limit); unequal access to the
arbitration process; unreasonable decisions that do not
appear to exhibit knowledge of the lemon law's provisions or
provide an adequate amount of reimbursement even when a
refund decision is ordered.

Provisions of the bill

This bill would:

a) Require the Bureau of Automotive Repair (BAR) to:

- certify the arbitration programs for resolution of
vehicle warranty disputes as requested; annually
recertify those programs or decertify as inspection

(More)
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by

c)

d)

e)

warrants; notify the Department of Motor Vehicles (DMV)
of the failure of a manufacturer, distributor, or their
branches to comply with arbitration decisions;
investigate consumer complaints regarding qualified
programs; and, submit a biennial report to the
Legislature evaluating the effectiveness of the program.

Authorize BAR to charge fees to be collected by the New
Motor vVehicle Board (NMVB) in the Department of Motor
Vehicles (DMV), beginning July 1, 1988, from specified
NMVB licensees, not to exceed S1 (one dollar) for each
new motor vehicle sold, leased, or distributed in
California. The fees would be deposited into the
Certification Account of the Automotive Repair Fund.

Require motor vehicle manufacturers to replace defective
vehicles or make restitution if the manufacturer were
unable to service or repair the vehicles after a
reasonable number of buyer requests. The buyer,
however, would be free to take restitution in place of a
replacement vehicle.

Specify what would be included in the replacement and
refund option.

—In case of replacement, the new motor vehicle must be

accompanied by all express and implied warranties. The

manufacturer would pay for, or to, the buyer the amount
of any sales or use tax, license and registration fees,
and other official fees which the buyer would be
obligated to pay in connection with the replacement,
plus any incidental damages the buyer would be entitled
to including reasonable repair, towing, and rental car
costs.

=In case of restitution, the manufacturer must pay the
actual price paid including any charges for
transportation and manufacturer-installed options, sales
tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the
buyer would be determined as prescribed and could be
subtracted from the total owed to the buyer.

Clarify that the vehicle buyer could assert the "lemon

presumption" in any civil action, small claims court
action or other formal or informal proceeding.

(More)
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f) Set forth a qualified third party dispute resolution
process and require compliance with the minimum
requirements of the Federal Trade Commission (FTC) for
informal dispute settlement procedures as defined on
January 1, 1987.

:g) Amend the definition of a "new motor vehicle" which is
covered by the lemon law to include dealer-owned
vehicles and demonstrator vehicles.

h). Prevent a vehicle repurchased by a manufacturer under
the lemon law from being resold as a used car unless the
nature of the car's problems were disclosed, the
problems were corrected, and the manufacturer warranted
that the vehicle is free of those problems for one year.

i) Require the Board of Equalization to reimburse the
manufacturer in an amount equal to the sales tax paid
for vehicles for which the manufacturer provided the
specified refund to the buyer.

j) Provide for awards of treble damages and reasonable
attorney's fees and costs if the buyer were awarded a
judgement and the manufacturer did not maintain a
qualified third party dispute resolution process as
established by this chapter.

Opposition

Opponents of the bill state that the number of consumers
dissatisfied with the current arbitration process is small
relative to the number of arbitrations. They do not object
to most of the provisions which update the lemon law,
however, they strenuously object to the provisions for treble
damages and an award of attorney's fees to consumers. They
feel this creates an improper incentive for consumers to hire
an attorney to go to court over procedural issues. They feel
treble damages, usually associated with gross and willful
wrongdoing, would set a dangerous precedent by making
consumers eligible for a financial windfall by the sole fact
that a new car manufacturer may not have a certified lemon
law arbitration program.

a. General Motors

GM opposes the provisions of this bill because it would
formalize the manufacturers' heretofore voluntary
arbitration procedures to such an extent that the

(More)
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arbitrator would need to be trained in the specifics of
the lemon Law. They contend the bill would make them
liable unreasonably for treble damages and the buyer's
attorney's fees if a layman arbitrator untrained in the
law, misapplied the lemon Law. GM has approximately
1,000 arbitrators in California, only 250 of whom are
attorneys.

b. Automobile Importers of America

AIA which includes most European and Asian vehicle
manufacturers selling cars in California, opposes the
state certification, treble damages and attorneys' fee
award provisions of the bill. They view the
certification provisions as creating a new bureaucratic
process for the manufacturers' voluntary lemon law
programs.

AIA feels the creation of a certification process and
imposition of treble damages and attorneys' fees against
manufacturers who fail to establish or maintain a
certified program, if a consumer wins in court, would be
unwarranted and unconstitutional.

In general, opponents of the bill argue that the intent of
arbitration programs such as GM's, which predates the lemon
law, is that they be voluntary, informal, nonlegal, and
easily understood by the consumer procedurally.

Possible alternative provisions

As an alternative to the bill's current provisions for
mandatory treble damages and attorney's fee awards, the court
could be given discretion to award those items where the
situation was appropriate and such were warranted. Further,
the award of treble damages could be restricted to cases
involving "substantial violations". Such a compromise would
satisfy the consumer's interests and retain a method to
compel the manufacturers meaningful participation in the
certification process. Finally, a key issue which should be
considered, is whether a manufacturer must have a certified
dispute resolution program to avoid the imposition of treble
damages and attorneys' fees.
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Bill Lockyer, Chairman
1987-88 Regular Session

AB 2057 (Tanner)
As amended August 17

Hearing date: August 18, 1987
Various Codes
TDT

NEW MOTOR VEHICLE WARRANTIES

HISTORY

Source: Author

Prior Legislation: AB 3611 (1986) - Held in Senate

Appropriations Committee
AB 1787 (1982) - Chaptered

Support: California Public Interest Research Group (CALPIRG);
Consumers' Union; Motor Votors; Attorney General

Opposition: Ford Motor Co; General Motors Corp; Chrysler Motors;
Automobile Importers of America

Assembly Floor Vote: Ayes 54 - Noes 20

KEY ISSUES

SHOULD THE VEHICLE MANUFACTURERS' VOLUNTARY DISPUTE RESOLUTION

PROCEDURES BE REPLACED BY A STATE CERTIFIED DISPUTE RESOLUTION
PROCESS?

SHOULD A VEHICLE MANUFACTURER BE LIABLE TO A BUYER FOR TREBLE
DAMAGES AND ATTORNEY'S FEES?

PURPOSE

Existing law imposes wvarious duties upon manufacturers making
express warranties with respect to consumer goods, including the
duty to replace the goods or reimburse the buyer, as specified,
if the goods are not repaired to conform to those warranties
after a reasonable number of attempts. Existing law also
prohibits a buyer of such goods from asserting a presumption that
a reasonable number of attempts have been made to conform a new
motor vehicle, as specified, unless the buyer first resorts to a
third party dispute resolution process, as defined, following
notice that such a process is available.
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This bill would revise the provisions relating to warranties on
new motor vehicles to require the manufacturer or its
representative to replace the vehicle or make restitution, as
specified, if unable to conform the vehicle to the applicable
express warranties after a reasonable number of attempts. The
bill would, on July 1, 1988, revise the definitions of "motor
vehicle," "new motor vehicle," and "qualified third party dispute
resolution process" and define the term "demonstrator" for these
purposes, and require the Bureau of Automotive Repair to
establish a program for the certification of third party dispute
resolution processes pursuant to regulations adopted by the New
Motor Vehicle Board, as specified. The bill would prohibit the
sale or lease of a motor vehicle transferred by a buyer or a
lesser to a manufacturer for a nonconformity, except as
specified.

The bill would, on July 1, 1988, create the Certification Account
within the Automotive Repair Fund, to be funded by fees imposed
on manufacturers and distributors and collected by the New Motor
Vehicle Board, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

Existing law authorizes the award of court costs and attorney's
fees to consumer who prevail in such actions, and would also
require the award of civil penalties, including treble damages,
against certain manufacturers. Existing law provides for the
disposition of moneys in the Retail Sales Tax Fund.

The purpose of this bill is to improve protections for vehicle
purchasers under the existing lemon law.

COMMENT

1. Existing lemon law

Existing law provides that a manufacturer who is unable to
service or repair consumer goods, including motor vehicles,
so that they conform to the applicable warranties after a
reasonable number of attempts, must either replace those
goods or reimburse the buyer. 1In 1982, the law was amended
by AB 1787 (Tanner), commonly referred to as the lemon law.
Specifically, it:

-Defines "reasonable number of attempts" for new motor
vehicles as either four or more repair attempts on the same
major defect, or, more than 30 days out of service for
service/repair of one or more major defects, within the first
year or 12,000 miles of use.

(More)

(800) 666-1917

i
¢
%

1113

" LEGISLATIVE INTENT SERVICE



AB 2057 (Tanner)
Page 3

-Requires a buyer to notify the manufacturer directly of a
continuing defect and to use a dispute resolution program
meeting specified minimum standards prior to asserting the
"lemon presumption" in a legal action to obtain a vehicle
replacement or refund.

-Defines the "lemon presumption" as the '"reasonable number of
attempts" in the paragraph above.

This bill would amend and clarify the lemon law. It would
establish a structure for certifying third-party dispute
mechanisms, requirements for certification and provide for
treble damages and attorney's fees to consumers who obtain a
judgement against a manufacturer who does not have a
certified lemon law arbitration program.

Need for legislation

The purpose of this bill, according to the author, is to

"strengthen the existing lemon law, to eliminate inequities

that have occurred from that law's implementation and to
ensure that owners of seriously defective new cars can obtain
a fair, impartial and speedy hearing on their complaints.

The author and proponents state that since the effective date
of the lemon law over four years ago, there have been
numerous complaints from new car buyers concerning its
implementation. While these complaints reflect continued
dissatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also
alleged that the dispute resolution programs financed by the
manufacturers are not operated impartially. Consumers have
complained of: long delays in obtaining a hearing (beyond the
prescribed 40-60 day time limit):; unequal access to the
arbitration process; and unreasonable decisions that do not
appear to exhibit knowledge of the lemon law's provisions or
provide an adequate amount of reimbursement even when a
refund decision is ordered.

Provisions of the bill

This bill would:

a) Require the Bureau of Automotive Repair (BAR) to:
certify the arbitration programs for resolution of
vehicle warranty disputes as requested; annually
recertify those programs or decertify as inspection
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b)

c)

d)

(Tanner)

warrants; notify the Department of Motor Vehicles (DMV)
of the failure of a manufacturer, distributor, or their
branches to comply with arbitration decisions;
investigate consumer complaints regarding qualified
programs; and, submit a biennial report to the
Legislature evaluating the effectiveness of the program.

Authorize BAR to charge fees to be collected by the New
Motor Vehicle Board (NMVB) in the Department of Motor
Vehicles (DMV), beginning July 1, 1988, from specified
NMVB licensees, not to exceed $1 (one dollar) for each
new motor vehicle sold, leased, or distributed in
California. The fees would be deposited into the
Certification Account of the Automotive Repair Fund.

Require motor vehicle manufacturers to replace defective
vehicles or make restitution if the manufacturer were
unable to service or repair the vehicles after a
reasonable number of buyer requests. The buyer,
however, would be free to take restitution in place of a
replacement vehicle.

Specify what would be included in the replacement and
refund option.

-In case of replacement, the new motor vehicle would be
accompanied by all express and implied warranties. The
manufacturer would pay for, or to, the buyer the amount
of any sales or use tax, license and registration fees,
and other official fees which the buyer would be
obligated to pay in connection with the replacement,
plus any incidental damages the buyer would be entitled
to including reasonable repair, towing, and rental car
costs. '

-In case of restitution, the manufacturer would pay the
actual price paid including any charges for
transportation and manufacturer-installed options, sales
tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the
buyer would be determined as prescribed and could be
subtracted from the total owed to the buyer.

Clarify that the vehicle buyer could assert the "lemon

presumption" in any civil action, small claims court
action or other formal or informal proceeding.

(More)
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f) Set forth a qualified third party dispute resolution
process and require compliance with the minimum
requirements of the Federal Trade Commission (FTC) for
informal dispute settlement procedures as defined on
January 1, 1987.

g) Amend the definition of a "new motor vehicle" which is
covered by the lemon law to include dealer-owned
vehicles and demonstrator vehicles.

h) Prevent a vehicle repurchased by a manufacturer under
the lemon law from being resold as a used car unless the
nature of the car's problems were disclosed, the
problems were corrected, and the manufacturer warranted
that the vehicle is free of those problems for one year.

i) Require the Board of Equalization to reimburse the
manufacturer in an amount equal to the sales tax paid
for vehicles for which the manufacturer provided the
specified refund to the buyer.

j) Provide for awards of treble damages and reasonable
attorney's fees and costs if the buyer were awarded a
judgement and the manufacturer did not maintain a
qualified third party dispute resolution process as
established by this chapter, with specified exceptions.

Opposition

Opponents of the bill state that the number of consumers
dissatisfied with the current arbitration process is small
relative to the number of arbitrations. They do not object
to most of the provisions which update the lemon law,
however, they strenuously object to the provisions for treble
damages and an award of attorney's fees to consumers. They
feel this creates an improper incentive for consumers to hire
an attorney to go to court over procedural issues. They feel
treble damages, usually associated with gross and willful
wrongdoing, would set a dangerous precedent by making
consumers eligible for a financial windfall.

a. General Motors

GM opposes the provisions of this bill because it would
formalize the manufacturers' heretofore voluntary
arbitration procedures to such an extent that the
arbitrator would need to be trained in the specifics of
the lemon law. They contend the bill would make them
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liable unreasonably for treble damages and the buyer's
attorney's fees if a layman arbitrator untrained in the
law, misapplied the lemon law. GM has approximately
1,000 arbitrators in California, only 250 of whom are
attorneys.

b. Automobile Importers of America

AIA which includes most European and Asian vehicle
manufacturers selling cars in California, opposes the
state certification, treble damages and attorneys' fee
award provisions of the bill. They viewed the
certification provisions as creating a new bureaucratic
process for the manufacturers' voluntary lemon law
programs.

AIA feels the creation of a certification process and
imposition of treble damages and attorneys' fees against
manufacturers who fail to establish or maintain a
certified program, if a consumer wins in court, would be
unwarranted and unconstitutional.

In general, opponents of the bill argue that the intent of

arbitration programs such as GM's, which predates the lemon

law, is that they be voluntary, informal, nonlegal, and
easily understood by the consumer procedurally.

Amended requirements for an award of civil penalties

Under the bill as recently amended, if the buyer established
that the manufacturer failed to replace a vehicle or make
restitution after unsuccessful attempts to repair the
vehicle, the buyer would be entitled to recover actual
damages, reasonable attorney's fees and costs and a civil
penalty of up to two times the actual damages.

The bill in its current form would give the court discretion
to award less than treble damages where appropirate. The
civil penalty would not be allowed, however, if:

(1) the manufacturer maintained a qualified dispute
resolution process or

(2) the buyer failed to serve written notice on the

manufacturer requesting compliance with the statutory
requirement of replacement or restitution or

(More)
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(3) the buyer served such notice and the manufacturer
complied with the request within 30 days of the notice.

The major features of the amended treble damage provisions
are first, the creation of a threshold for the award of such
penalties. That is, the manufacturer must fail to
satisfactorily repair or make a substitution or restitution.
Second, by making the award of treble damages discretionary,
the court may decline to award treble damages if a violation
were not substantial or if for any reason -he court deemed
such an award unwarranted.

Third, the court could award a penalty in excess of actual
damages in any amount which did not exceed two times the
‘actual damages.

Finally, unlike an earlier version of the bill, the amended
bill would not absolutely require an award of treble damages
merely because the manufacturer did not have a qualified
dispute resolution process. Such a manufacturer who made
restitution or gave a replacement would not be subject to
treble damages. A manufacturer who did not do either of
those alternatives however would be subject to a maximum of
treble damages at the court's discretion.

kkkkkkhkhkk

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

]
o'/
%

1118
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(a) What group, organization, governmental agency, or other
person, if any, requested the introduction of the bill?
Please list the requestor's telephone number or, if
unavailable, his address.

Author introduced bill.

(b) Which groups, organizations, or governmental agencies have
contacted you in support of, or in opposition to, your

bill? ~
Support: CA Public Interest Group OPPOSITION: Ford Motor Co. o
Consumers Union General Motors Corp. &
Motor Voters Automobile Importers of Ameri@
Attorney General Chrysler Motors g‘
(c) If a similar bill has been introduced at a previous session S
of the Legislature, what was its number and the year of
its introduction? 3]
>
AB 3611 (1986) i
|_
pa
L
|_
2. Purpose E
=
What problem or deficiency under existing law does the bill 5
seek to remedy? %)
1) Ensures that owners of "lemon" cars will be reimbursed for sales o
tax and license fees when manufacturer buys back the vehicle. L
2) Creates a program to ensure that auto manufacturer-run arbitration
panels are operated fairly and impartially and in accordance w1th S
applicable law and regulations. e fﬁ}
L
.l

If you have any further background information or material relating
to the bill, please enclose a copy of it or state where the inform-
ation or material is available.

Arnie Peters 5-7783

PLEASE COMPLETE THIS FORM AND RETURN IT TO THE SENATE COMMITTEE ON
JUDICIARY, ROOM 2187 AS SOON AS POSSIBLE. THE COMMITTEE STAFF
CANNOT SET THE BILL FOR A HEARING UNTIL THIS FORM HAS BEEN RETURNED.

LIS -11a
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Geolge R. &gﬂ:es 1121 L STREET SUITE 909

LEGISLATIVE SACRAMENTO TELEPHONE
ADVOCATES CALIFORNIA 95814 916 B 44:4.6034

July 7, 1987
MEMORDANDUM

TO: MEMBERS OF THE SENATE JUDICIARY COMMITTEE

FROM: SARAH MICHAEL, REPRESENTING THE AUTOMOBILE IMPORTERS OF
AMERICA

SUBJECT: OPPOSITION TO AB 2057 RELATING TO NEW CAR WARRANTIES
AND THE LEMON LAW - HEARING JULY 14, 1987 ’

On behalf of the Automobile Importers of America, we are
writing in opposition to AB 2057 which is before the Senate
Judiciary Committee. The Automobile Importers of America (AIA)

includes most European and Asian vehicle manufacturers offering
cars in California.

(800) 666-1917

AB 2057 makes a number of procedural changes to California's
Lemon Law which are supported by consumer groups. The bill also
creates a new bureaucratic certification process for auto
manufacturers' voluntary lemon law programs. In addition, it
would impose treble damages and an award of attorney's fees to
consumers when they win a lawsuit against a manufacturer who has
failed to establish or maintain a certified lemon law
arbitration progran.

AIA feels that the creation of a certification process and
imposition of treble damages and attorney fees against
manufacturers who don't have a "certified" program if a consumer
wins in court are unwarranted and unconstitutional. AIA has

" LEGISLATIVE INTENT SERVICE

Y
undertaken a detailed legal analysis of AB 2057 which concludes :ﬂ:
that it is unconstitutional because it violates a number of st

basic rights. Attached is a checklist of constitutional problens
with AB 2057.

AIA must continue to oppose AB 2057 as long as state

certification and treble damages and attorney fees are included
in the bill.

For these reasons, we urge your "no" vote on AB 2057.

1122



CONSTITUTIONAL ARGUMENTS

The failure of AB 2057 to afford manufacturers a jury trial is
unconstitutional under the California Constitution.

The civil penalties provision is unconstitutional because it
penalizes the manufacturer for exercising its right to a jury
trial.

The bill is unconstitutional because it delegates judicial power
to arbitrators, who are not judicial officers.

The bill's requirement that a manufacturer must have a dispute
resolution process conflicts with the provisions of the
Magnuson-Moss Warranty Act, which encourages voluntary programs,
and with specific provisions of 16 C.F.R. Section 703.

AB 2057 is unconstitutional on equal protection grounds because
it affords unequal treatment to manufacturers in regards to
fundamental rights.

The admission of the arbitrator's decision into evidence without
providing the right to cross-examine the arbitrator is
unconstitutional.

Section 4 of the bill is unlawful because it (1) impermissibly
imposes civil penalties on manufacturers for the acts of third
parties and (2) apparently imposes a double penalty for the same
offense.

Or-5

(800) 666-1917

- ¢
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GENERAL MOTORS CORPORATION
1170 PARK EXECUTIVE BUILDING, 925 L STREET, SACRAMENTO, CALIFORNIA 95814

July 8, 1987

Honorable Bill Lockyer, Chairman
Senate Judiciary Committee

State Capitol Building, Room 2032
Sacramento, California 95814

Re: AB 2057 (Tanner) Lemon Law Revision

Dear Bill:

This is to advise you that the General Motors Corporation is
opposed to AB 2057 (Tanner), which is scheduled for hearing
by the Senate Judiciary Committee on July 14.

AB 2057 would create a new certification process for
automobile manufacturers voluntary arbitration programs. In
so doing, it would formalize the procedure to the point where
an arbitrator would be required to be trained in the
specifics of the lemon law. If one of the arbitrators
misapplied the principles of the lemon law, the manufacturer
would be liable for treble damages and attorney fees.

General Motors has about 1,000 arbitrators in California. No
more than 250 are attorneys. It seems unreasonable to
provide for treble damages based upon the decision of a
layman arbitrator, untrained in the law.

The idea of General Motors' arbitration program, which is
voluntary and predates California's lemon law, is that it be
informal and non-legal, that the process be easily understood
by the consumer, and that a lengthy court setting be

avoided. AB 2057 would formalize the procedure by attempting

to make layman arbitratcrs judges and then injecting treble
damages.

For these reasons we must respectfully oppose AB 2057.

Sincerely,

G. Lee Ridgeway, Regional Manager
Industry-Government Relations

GLR/rp ,
cc: Members, Senate Judiciary Committee ‘Cy%,)
Assemblywoman Sally Tanner

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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Regional Governmental Affairs Office Suite 260 ~ 925 L Street
Ford Motor Company Sacramento, California 95814
: Telephone: 916/442-0111

July 10, 1987

To: Members, Senate Judiciary Committee

Subject: Opposition to AB 2057

Ford Motor Company is opposed to Assembly Bill 2057,
relating to vehicle warranties, which is set for hearing in the
Senate Judiciary Committee July 14, 1987. Ford's opposition is
based on three main issues:

(1) We feel this bill raises serious constitutional
issues as contained in the attached Checklist of Constitutional

Problems with AB 2057 prepared by Automobile Importers of
America, Inc., dated July 2, 1987.

(2) Ford also opposes the multiple damages provision

of the bill as it would encourage litigation. The recovery of
damages would place a high premium on prevailing under the
statute, rendering "lemons" extremely valuable. A multiple

damage provision 1is particularly wunfair if it penalizes the
manufacturer for the actions of a third party dispute resolution
mechanism over which it does not exert control.

(3) We further oppose the requirement that our volun-
tary third party lemon law arbitration programs must be certified
by a state bureaucratic certification process.

We urge your NO" vote on AB 2057.

Ri HARD L. DUGALLYj]
Regional Manager
Governmental Affairs

RLD:cme . ()q,%f

cc: Honorable Sally Tanner v/
Consultants, Senate Judiciary Committee

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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NTO

AUTOMOBILE IMPORTERS OF AMERICA, INC. QUL - 71987

r— RD MOTOi 523
. . CRAM

GOVERNMENTAL AFFAIRS

CHECKLIST OF CONSTITUTIONAL PROBLEMS WITH A.B. 2057

The failure of A.B. 2067 to afford menufacturers a jury

Lrial is unconstitutional under the Culifornis Constitu-
tion. The right to a jury trial is guaranteed by the

Californis Constitution.! Consumer warranty olaims are
essentially oontract claims,® for which the jury trial
right is gusranteed.? Moreover, under California Law,
the right to jury trial cannot be infringed by a statute
purporting to compel arbitration without the right of
trial de nove.#t

The oivil penaslties provision is unconstitutionsl
because it pensalizes the manufmoturer for exercising ita

right to & Jjury trial, Civil penalties are penal in
nature.® 1In California, "[i]t is well settled that to
punish a person for exercising individual rights [such
as the right to jury trial] is a due process violation
of the most baric mort,"s

The bill im unconstitutionml begause it delegates
Judijcial power to arbitrators, who are not Jjudioisl
officers, Under the California Constitution, Jjudicial
povwers and reaponsibilities are vested solely in the
Judicial branch and may not be exercised by any other
branch.? Thus, "the legimlature im without power, in
the absence of constitutional provision authorizing the
game, to confer judicial functions upon a statewide
edministrative agenocy."® 1In the abesenoe of de_novo
Judicial review, the delegation of Jjudicial funotionm--
such ss that in the A.B, 2067--to nonjudioiasl bodies is
unoonstitutional.® .

The bill’a requirement that a manufacturer must have &
dispute resolution process oconflicts with the provisions
of the Magnuson-Moss Warranty Act, which encoursges

voluntary progrems, and with specific provisions of 16
C.F.R. BSeotign 703,

A.B. 2057 is unconmtjtytional on equal protection
grounds beoause it affords unegual treatmegt to

manufacturers in regards to fundamental rights.

Under A.B. 2087, the decision of a dispute resmolution
process is binding on the manufacturer but not on the
consumer, who is free to ohallenge the decision in
court, It is impermisaible to grant a fundamental right,
such as the right to jury trial, to one olass and deny

caA:

(800) 666-1917

Y
¢
%
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AUTOMOBILE IMPORTERS OF AMERICA, INC.

~2e

it to another.!® Moveover, under California law it is
impermissible to discriminate against manufaoturers

merely beoause they may have more wealth than
consumers,

The admimssion of the arbitrator’a decieion into

evidence without providing the right to crose-exsmine

the arbitrator is uncao itutional. In California,
"denial of the right to cross-examination [of a non-
Judicial decision-maker] cannot constitutionally be
enforoed."1® Consequently, A.B 2067, which compels the
manufacturer into arbitration by the threat of civil
penalties and then admits the arbitrator’s decision into
evidence without croms~examination, is
unoconstitutional, i3

Section 4 of the Bill is unlawful beosuse it (1)
impermigsibly imposes oivil penalties on manufaoturers
for the aots of third parties and (2) spparently imposes
& _double penalty for the same offense. The pivil
penalty of Section 1794(e) ie tantamount to & punitive
damage award,!¢ and thus may only be imposed on the
party actually responsible for the wrong,!® not on a
manufacturer for the aotions of the "third party dispute
resolution process" that must, under FTC rules, be
independent of the manufacturer. The oivil penalties
under Seotion 1794(e) duplicate the penalties under
Section 1794(c) and are, therefore, unlawful.!®

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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AUTOMOBILE IMPORTERS OF AMERICA, INC.

CHECKLIST OF CONSTITU AL PROBLEMS WITH A.B. 20

The failure of A.B. 2087 to afford manufacturers g Jjury
trial is unconstitutional under the Cplifornia Conatitu-
tion. The right to a jury trial is guaranteed by the
Californis Congtitution.! Consumer warranty olaims are
essentially ocontract claims,?® for which the Jury trial
right is guaranteed.? Moreover, under Californis Law,
the right to Jury trial cannot be infringed by a statute
purperting to compsel grbitration without the right of
trial de novep,4

The ¢ivil venalties provision is unconatitutjional
because it penalizes the manufsoturer for exercising its
right to & Jjury tris], Civil penalties are penal in
nature.® In California, "[1]t 1is well settled that to
punish a person for exercising individual rights [such

as the right to jury trial] is a due process violation
of the most basic sort.”*

The b ngonstitut bego e it delegates
Judicial power to arbitrators, who are not Jjudicial
officersn, Under the California Constitution, Judicial
powers and responsibilities are vested solely in the
Judicial branch and may not be exercized by any other
branch.? Thus, "the legialature is without power, in
the absence of constitutional provision authorizing the
same, to confer judicial functions upon a statewide
administrative agenoy.”"® In the absence of de novo
Judicial review, the delegation of judicial funotiong--
such a8 that in the A.B, 2067--to nonjudicial bodies is
unnongtitutional.?®

The bill's requirement that a manufacturer must heve a
dispute resolution process conflicts with the provisions
Qf the Magnuson-Moss Warranty Act, which encourages
voluntary programs, and with specifio provisions of 16
C.F.R. Seqtign 703,

A.B. 2057 is unconstitutional on equal protection
grounds beoause it afforda unequal_ treatment to
manufacturers in regarde to fundamentel rights.

Under A.B. 20587, the decision of a dispute reamolution
rrocess is binding on the manufacturer but not on the
consumer, who is free to challenge the decision in
pourt., It is impermimsible to grant a fundamental right,
such as the right to jury trial, to ovne clasa and deny

CA-1)

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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AUTOMOBILE IMPORTERS OF AMERICA, INC.

D

it to another.!? Moveover, under California law it is
impermissible to discriminate againat manufacturers

merely beocause they may have more wealth than
consumers, i %

0 The admiggion of the arbitrator's decision into
evidence without providing the right to cross-examine
the arbitrator is unconstitutional. In California,
"denial of the right to crogs-examination [of a nhon-
Judicial declaion~maker] cannot constitutionally be
enforced."!® Consequently, A.B 2067, which compele the
manufacturer into arbitration by the threat of civil
penalties and then admits the arbitrator's decision into
evidence without croms-examination, is
unconstitutional .3

(800) 666-1917

o Section 4 of the Bill is unlawful beasuse it (1)
impermissibly imposes ejvil penalties on manufmoturers
for the acts of third parties and (2) apparently imposes
a _double penalty for the same gffense., The civil
penalty of Section 1784(e) is tantamount to a punitive
damage award,'$ and thus may only be impomed on the
party actually responsible for the wrong,!% not on a
manufacturer for the amotions of the “third party dispute
resolution prooess" that must, under FTC rules, be
independent of the manufacturer. The oivil penalties
under Section 1794(e) duplicate the penalties under
Secotion 1794(c) and are, therefore, unlawful,!s

" LEGISLATIVE INTENT SERVICE
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AUTOMOBILE IMPORTERS OF AMERICA, INC,

10,

11,

12,

13.

14,

16.

16.

FO k8

C & K Engineering Contractora v. Amber Steel Co., Ino.,
23 Cal, 3d 1, 8, B67 P, 2d 1138 (1978),

dae Keith v. Buchanan, 173 Cal. App. 3d 13, 19, 220
Cal. Rptr. 392 (1985),

C. & K Engineering Contragtors, 23 Cal. 3d at 9;

gargg;t V. Harn, 133 Cal. App- ad 465, 469' 184
Cal. Rptr, 83 (1982),.

Hale v. Morgan, 22 Cal, 3d 388, 405, 148 Cal. Rptr,
376, 584 P. 2d 612 (1978),

re Lewpllen, 23 Cal. 3d 274, 278, 590 p.,2d 383
(1878), :

(800) 666-1917

Cal. Conat., Art, III, Heo, 3} Art, VI, Sec. 1.

Standard 0il Co. of Celifornjie. v. 8tate Board of _
Equalization, 6 Cal, 2d, 5567, 669, 59 P.24 119 (1936).
Laisne v, Californ tate B of Optometr 19 Cal,

2d 831, 834-35, 123 P.2d 457 (1942),
Gf, Pyler v. Doe, 457 U.8. 202, 216-17 (1982);

United Stateg v. Carolene Products Co., 304 U.8, 144,
162 n.4 (1838),

Bee Serrano v, Priest, § Cal., 3d 684, 487 P,2d 1214
(1871) (tax revenue distinotions based upon school
district wealth are unconstitutional),

" LEGISLATIVE INTENT SERVICE

)
-’."
L LR

MolLaughlin v, Superigr Court, 140 Cal. App. 3d 473, 481,
189 Cal, Rptr, 479 (1983).

Statutes like the Magnuson-Mome Act or the current Lemon
Law~=whioh also make the arbitrator's

decision admisrible-«murvive cangtitutional sorutiny
because the mrbitration process is voluntary.,

roensegaard Silveroreat ustrie vy 175 Cal.
App, 3d 218, 226, 220 Cal, Rptr. 712 (1988),

S8go Magallanes v, Superior Court, 187 Cal. App. u$d
878, B8Y5, 213 Cal. Rptr. 647 (1985).

Silvercrest Industries, 175 Cal. App. 3d at 227, ()Q'15

1131



JACK |. HORTON
ANN MACKEY
CHIEF DEPUTIES

JAMES L. ASHFORD
JERRY L. BASSETT
STANLEY M. LOURIMORE
EDWARD K. PURCELL
JOHN T, STUDEBAKER

DAvVID D. ALVES

JOHN A. CORZINE

C. DAVID DICKERSON
ROBERT CULLEN DUFFY
ROBERT D. GRONKE

Tegislative Qmomsel
of Qalifornia

SHERWIN C. MACKENZIE, JR.

TRACY O. POWELL, I
JIMMIE WING
PRINCIPAL DEPUTIES

3021 STATE CAPITOL
SACRAMENTO 95814
{916) 445-3057

8011 STATE BUILDING

107 SOUTH BROADWAY

LOS ANGELES 90012
(213) 620-2550

cc: Committee

BION M. GREGORY

July 13, 1987

Assemblywoman Sally Tanner

A.B.

2057 — Conflict

The above measure, introduced by )fu, which is now set for hearing in the
Senate Judiciary Committee

appears to be in conflict with the following other measure(s):

2050~-Tanner
282-Statham
343-Cortese
410-Frazee
735-McClintock
901-Mountjoy
1635-Dennis Brown
276-Eaves
1367-Tanner

B
[se RvsMveMiveMvelliscBiveveRlvy)

ENACTMENT OF THESE MEASURES IN

S.B. 71-Leroy Greene
S.B. 205-Kopp

S.B. 263-Rogers
S.B..1028-Morgan
S.B. 1349-Nielsen

THEIR PRESENT FORM MAY

GIVE RISE TO A SERIOUS LEGAL PROBLEM WHICH PROBABLY CAN BE
AVOIDED BY APPROPRIATE AMENDMENTS.

WE URGE YOU TO CONSULT OUR OFFICE IN THIS REGARD AT YOUR

EARLIEST CONVENIENCE.

named above
Each lead author

concerned

Very truly yours;
BION M. GREGORY
LEGisLATIVE COUNSEL

GERALD ROSS ADAMS
MARTIN L. ANDERSON
PAUL ANTILLA

DANA S. APPLING
CHARLES C. AssiLL
RANEENE P. BELISLE
AMELIA 1, BUDD
EILEEN J. BUXTON
HENRY J. CONTRERAS
BEN E. DALE
JEFFREY A. DELAND
CLINTON J. DEWITT
SHARON R. FISHER
JOHN FOSSETTE
HARVEY J. FOSTER
CLAY FULLER

ALVIN D. GRESS
THOMAS R. HEUER
MICHAEL J, KERSTEN
L. DOUGLAS KINNEY
VICTOR KOZIELSKI
EVE B. KROTINGER
DIANA G. Lim
RomuLO |, LOPEZ
JAMES A. MARSALA
FRANCISCO A. MARTIN
PETER MELNICOE
ROBERT G. MILLER
JOHN A. MOGER
VERNE L. OUIVER
EUGENE L. PAINE

. MARGUERITE ROTH

MICHAEL B. SALERNO
MARY SHAW

WILLIAM K. STARK
MARK FRANKLIN TERRY
JEFF THOM .
MICHAEL H. UPSON
RICHARD B. WEISBERG,

DEBRA J. ZIDICH
CHRISTOPHER ZIRKLE
DEPUTIES

]
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&

‘ STATE OF CALIFORNIA—BUSINESS, TRANSPORTATION AND HOUSBING AGEMOY

2187

GEORGE DEUKMEJIAN, Gewernor

OFFICE OF THE DIRECTOR

DEPARTMENT OF MOTOR VEHICLES
P. 0. BOX 932328
SACRAMENTO, CA 94232-3260

August 13, 1987

Honorable Sally Tanner
Member of the Assembly
State Capitol Room 4146
Sacramento, CA 95814

Dear Assemblywoman Tanner,

The Department of Motor Vehicles has
of your bill, AB 2057, as amended Ju
requires this department to collect

vehicle sold, leased or distributed

manufacturers and distributors. The
to fund a Third-Party Dispute Resolu
administered by the Bureau of Automo

While we have no problem with this ¢
out that the bill will cause us to i
costs of $25,334 in order to have th

in place by the July 1, 1988 operati
would ask that an appropriation be i
provide the required fundiug.

o

4

Attached is our fisczl impact statem
of the costs involv.... We have also
attaching suggested amendment langua
the requested amount.

Thank you for your consideration of
provide any additional information o
regarding this data, pilease feel fre
convenience.

RLSpectfully,

dZLCZQQﬁ Qii:éilmkajkﬁ?L//

Re ecca Ferguson
Legislative Liaison Officer

Attachment

-

cc: enate Judiciary Committee

ADM. 601 (REV, 6/88)

/’2;@;‘:3’3

completed its analysis
ne 11, 1987. The bill
a $1 fee for each

by mctor vehiclie

se monlies would be used
tion Program

tive Repair.

oncept, we must point
ncur juplementation

e coliection mechanisms
ve date. Therefore, we
nclueded in the bill to

ent and an jitemization
taken the 1iberty of
ge which would provide

this request. If I can

clarification

" LEGISLATIVE INTENT SERVICE

(800) 666-1917
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AB 2057 (Tanner) Warranties: New motor vehicles

L-28-37,
& 60-11-87

5-13-87

FISCAL IMPACT SUMMARY

Amended June 11, 1987

ASSUMPTIONS :

1. BAR will develop the reporting form to be used by licensees. DK
will consuit on the fee-collection aspect for form development.

2. DMV will mail the reporting form to affected licensees with their
renewal notices and will include the form with new license

applications.

3. When processing returned appiications
e Y

for the program from the total shown on the reporting form and

deposit it zo the Certification Account.
forms
1f the amount due on the form does
will not otherwise check the forms

the applicant or licensee if

reporting.

4. Forms will be forwarded to BAR at established intervals

IMPLEMENTATION COSTS:

Programming to estadlish

fiag for mailing reonrting
forms with renew . noticen:

h

Programming to depeosit

~o special fund

e s

Nonice to affected licensees.
Coordinazion of reporting
form anc mrocecure development

IR N ]
WL L . -~ PRI 4

ANNTAT ON-GOING COSTS:

Maintenance of special fund

Mailing reporting forms,
cashiering, corresonondence

Toral

* The cdepartment will require an appropriation of $25,334 to cover the

costs Lor FY B7/88.

87/°8 FY

$11,200 (280 hours)

12,000 (300 hours)

2,134 (.13PY)
$25,334%

$ 6,966

DMV will correspond with
and/or fees are not submitted or
not match the amount paid.
for accuracy or validity of

CAH |,

oMV

DMV will cashier the fee paid

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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AB 2057 (Tanner) Warcvan
4-28-87, 5-13-387
& 6-11-87

[e)

tles: New motor vehicles

AMENDMENT

On page 8, before line 23, INSERT:

(f) An appropriation

the amount of twenty-five thousand three hundred

V326 snall be mace to tne Department of Motor

in
Thirftv-four dosiars (S295
' tac

LON PUrpPOSES.

Vehicles for impremen

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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»

- Attorney General DEPARTMENT OF JUSTICE

JOHN K. VAN DE KAMP State of California

3580 WILSHIRE BOULEVARD, ROOM 800
LOS ANGELES 90010
(213) 736-2304

BACKGROUND STATEMENT

AB 2057 (Tanner)
Warranties: New Motor Vehicles

Over the past two years, the Attorney General's Office
has heard from hundreds of frustrated new car buyers who cannot
get manufacturers to fix defects or replace or buy back "lemons."

Current law requires that a manufacturer honor its
written warranties. If a manufacturer is unable to correct a
defective new motor vehicle within a reasonable number of
attempts, then the manufacturer must replace the vehicle or
reimburse the buyer. A manufacturer may establish an arbitration
procedure to resolve warranty disputes.

The Attorney General's Office has looked at each of the
arbitration programs in California. In many cases, these
programs are not fair and impartial. For example, employees of
the manufacturer may be involved in the decision-making process.
Arbitrators often are not instructed in California's warranty law
and make decisions contrary to law. In addition, arbitrators
have limited power to order an independent expert examination of
a "lemon" vehicle and have to rely on the manufacturer's
technical evaluation.

AB 2057 strengthens arbitration programs by
incorporating into their framework safeguards to ensure a fair
and impartial arbitration. The bill also permits the Bureau of
Automotive Repair to certify that an arbitration program complies

" LEGISLATIVE INTENT SERVICE

(800) 666-1917

with statutory requirements. ;b‘
‘.-.

' |

Additionally, the bill allows a court in its discretion Yol

to impose a penalty on a manufacturer which fails to honor its
warranty, fails to correct defects within a reasonable number of
attempts, fails to replace or buy back a "lemon" vehicle, and
requires a buyer to go to court to resolve the dispute. The
penalty amount is limited to twice the amount of actual damages.
But, no penalty can be awarded if the manufacturer maintains an
arbitration program that substantially complies with statutory
requirements.

CA-IQ
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California is not alone in trying to resolve this
growing area of discontent with new motor vehicle warranty
problems. Eight other states have already enacted far stronger
"lemon" laws and have set up state-run arbitration programs.

Four other states have statutes or pending legislation similar to
AB 2057.

This bill will invigorate the existing automobile
"lemon" law which has not provided an adequate remedy to buyers
of defective new cars.

CA-19

(800) 666-1917
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Staie of California Board of Equalization

Memorandum

. . . .. D :
To * . District Administrators : ate January 7, 1988

Fram

Glenn A. Bystrom
Principal Tax Auditor
Subject:  wyemon Law" Notice Mailed to Motor Vehicle Manufacturers and
Distributors

Assembly Bill 2057, Statutes of 1987, revised the Civil Code
provisions related to the California "Lemon Law". Sections
1793.2 and 1793.25 of that code now require the Board to
reimburse the manufacturer of a new motor vehicle for an amount
equal to the sales tax which the manufacturer includes in
making restitution to the buyer. These new provisions took
effect January 1, 1988 and apply to refunds resulting from
arbitrators' decisions made on and after that date.

(800) 666-1917

The attached notice will be mailed on January 7, 1988, to 128.
motor vehicle manufacturers and distributors. The notice 1is

self-explanatory and refers recipients with questions to their

local Board office. Please advise your staff of this notice.

An operations memo explaining this change in the law will be

distributed very soon.

;S;::D;j;pfz? S =

e T e T ey T T

" LEGISLATIVE INTENT SERVICE
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‘cc: Headquarters Audit Supervisors
Headquarters Compliance Supervisors
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State Board of Equalization
Department of Business Taxes

OPERATIONS MEMO

No: 907
Date: January 8, 1988

SUBJECT: Reimbursement of Sales Tax Refunded Under the "Lemon Law"

GENERAIL

Effective January 1, 1988, Assembly Bill 2057 (Chapter 1280,
Statutes of 1987) amended Sections 1793.2, and 1794 and added
Section 1793.25 to the Civil Code. These sections, commonly known
as the California "Lemon Law", now require the Board to reimburse
the manufacturer of a new motor vehicle for an amount equal to the
sales tax which the manufacturer includes in making restitution to
the buyer of a defective vehicle. Section 7102 of the Sales and
Use Tax Law was amended to allow refunds pursuant to Section
1793.25.

BACKGRQUND

The Lemon Law became effective January 1, 1983 and provides an
arbitration process for disputes between manufacturers and
consumers of new cars purported to have major manufacturing
defects. If the mediator rules in favor of the consumer, the
manufacturer is required by law either to replace the automobile
or reimburse the consumer for the purchase price. The
manufacturer may reduce the purchase price by an amount
attributable to the value of the use made before the defect was
discovered.

Prior to January 1, 1988, sales tax refunds paid by
manufacturers as restitution to purchasers of defective vehicles
were not reimbursable by the Board because refunds or replacements
made under the arbitration process did not qualify as credits for
returned merchandise. The law also required that the full selling
price (less rehandling and restocking costs, but without any
deduction for usage) be refunded in order to qualify for a
returned merchandise credit.

PROVISIONS

For purposes of the Lemon Law, the term "manufacturer” means a
new motor vehicle manufacturer, manufacturer branch, distributor,
or distributor branch. "New motor vehicle" means a new passenger
or commercial motor vehicle which is bought primarily for
personal, family or household purposes. The term does not include
a motorcycle, a motor home, or any vehicle with a gross weight
over 10,000 pounds. Dealer owned vehicles, including
demonstrators, are covered under the Lemon Law. FEB’ZJ

(800) 666-1917
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Beginning January 1, 1988, the Board is authorized to
reimburse manufacturers and distributors of new motor vehicles
for the sales tax which they include in refunds to buyers
pursuant to an arbitrator's decision. Satisfactory proof must
be provided that the retailer of the motor vehicle (for which
the manufacturer is making restitution) has reported and paid
the sales tax on that motor vehicle.

When the buyer chooses to have a vehicle replaced, the new
vehicle is considered a replacement under warranty and the tax
liability is measured only by the amount the customer pays in
excess of the credit received.

When the buyer chooses restitution, the manufacturer must
pay an amount equal to the actual price paid or payable by the
buyer, including any sales tax and any incidental damages to
which the buyer is entitled. The manufacturer may deduct for
usage of the defective vehicle and any amount charged for
nonmanufacturer items installed by the dealer. These amounts
must be deducted from the original vehicle selling price before
calculating the sales tax refund.

The buyer is liable for use of the defective vehicle prior
to the time the buyer first delivers the vehicle to the
manufacturer, or to its authorized service and repair facility
for correction of the problem that gave rise to the
nonconformity. The amount attributable to use by the buyer
will be calculated by multiplying the total sales price of the
motor vehicle by a fraction having as its denominator 120,000
and as its numerator the number of miles the vehicle was used
by the buyer.

These newly-enacted Civil Code provisions in no way change
the application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or
other consumption in this state, of tangible personal property
pursuant to Part 1 (commencing with Section 6001) of Division 2
of the Revenue and Taxation Code.

CLAIMS FOR REFUND

Manufacturers may file a claim for refund with the Board
with respect to any amounts refunded to buyers after
December 31, 1987. All claims should be forwarded to the Audit
Review and Refund Unit for processing.

M~
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NOTICE MAILED

A special notice was mailed to all identified motor vehicle
manufacturers and distributors explaining the provisions of
Assembly Bill 2057 which affect the Sales and Use Tax Law (copy
of notice attached). This law contains other provisions not
related to the Sales and Use Tax Law. Inquiries related to
other provisions of this law should be referred to the
California State Bureau of Automotive Repair.

OBSOLESCENCE

This operations memo will become obsolete after its
provisions are incorporated into the appropriate manuals,
pamphlets, and the Business Taxes Law Guide.

s -
. 7 A/Eggzyﬁ~
/
L/JUd A. Agan
Assistant Executive Secretary
Business Taxes

Attachment
Distribution 1-D
0139W

By

(800) 666-1917
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STATE OF CALIFORNIA

‘TATE BOARD OF EQUALIZATION WILLIAM M. BENNETT

First Dislrict, Kentie!d
1020 N STREET, SACRAMENTO, CALIFORNIA
(P.O. BOX 942879, SACRAMENTO, CALIFORNIA 94279-0001)

CONWAY H. COLLIS
Second District, Lcs Angeles

ERNEST J. DRONENBURG. JR
Third District, San Diego

PAUL CARPENTER

NOTICE TO MOTOR VEHICLE MANUFACTURERS AND DISTRIBUTORS Fourth District. Los Angeles

GRAY DAVIS

MANUFACTURERS MAY NOW RECEIVE Controller, Secramento
REIMBURSEMENT FOR CALIFORNIA SALES TAX -

REFUNDED TO BUYERS OF DEFECTIVE VEHICLES DOUGLAS D. BELL

Executive Secretary

Assembly Bill 2057 (Chapter 1280, Statutes of 1987) amends Sections 1793.2,
1794, and adds Section 1793.25 to the Civil Code, effective January 1, 1988.
These sections are commonly known as the California "Lemon Law",

The Lemon Law provides an arbitration process to resolve disputes between
manufacturers and consumers of new cars which are purported to have major
manufacturing defects. This law stipulates that if an arbitrator's judgment
is in favor of the buyer, the manufacturer must replace the vehicle or make
restitution. In the case of replacement, the new vehicle is considered a
replacement under warranty and the tax liability is measured only by the
amount the customer pays in excess of the credit received. 1In the case of
restitution, the manufacturer must pay an amount equal to the actual price
paid or payable by the buyer, including applicable sales tax. Previously,

‘ manufacturers were not entitled to reimbursement for the amount of California
sales tax refunded to buyers.

(800) 666-1917

Effective January-1, 1988, the State Board of Equalization is authorized to
reimburse manufacturers and distributors of new motor vehicles for the sales
tax which the manufacturer includes in making restitution to the buyer. For
purposes of this law a "new motor vehicle" means a motor vehicle bought for
personal, family, or household use; but does not include a motorcycle,
motorhome or commercial vehicle over 10,000 pounds. Satisfactory proof must
be provided that the retailer of the motor vehicle reported and paid the
sales tax on the original sale of the motor vehicle.

" LEGISLATIVE INTENT SERVICE

When making restitution, the manufacturer may deduct an amount for the

-~
buyer's usage of the defective vehicle and any amount charged for :1;
nonmanufacturer items installed by the dealer. These amounts, as well as 1:
amounts exempt from tax in the original sale must be deducted from the L

original vehicle selling price before calculating the sales tax refund.

Claims for reimbursement of sales tax refunded to buyers under the Lemon Law
should be directed to the California State Board of Equalization, Audit
Review and Refund Unit, P.0., Box 942879, Sacramento, CA 94279-0001,

A 1list of Board of Equalization offices and their telephone numbers is
included on the reverse side of this notice. If you have any questions about
this newly-enacted legislation please contact them.

. STATE BOARD OF EQUALIZATION

s

0136W
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CALIFORNIA STATE BOARD OF EQUALIZATION OFFICES

bty
C s,

10-87

QOARD MEMBERS
S AREA TELEPHMONE
QISTRICT MEMOER QPFICE ADORESS coot NUMBER
First William M. Bennett 1020 N Street, Sacramento 95814 916  445-4081 !
Second Conway H. Collis 901 Wilshire Blvd., Suite 210, Santa Monica 90401 213 451577
From LA 213 852-502'
Thirdt Ernest J. Dronenburg, Jr. 110 West C Sireet, Suite 1709, San Diego 92101 619  237-7844 ’
Fourth Paul Carpanter 4040 Paramount Bivd., Suite 103, Lakewood 90712 213 429-5422 |
EXECUTIVE SECRETARY p —
Douglas D. Bell 1020 N Street, Sacramento 95814 916 445-3956 |
SACAMENTO HEADQUARTERS 1020 N Streot, Sacramento 95814 ‘916 445-6464
BUSINESS TAXES FIELD OFFICES
’ OFFICE HOURS 8 § UNLESS 'AIIA TELEPHOME
CALIFCRAMNIA CITIES OTHEAWIEE LISTED BELOW QFFICE ADORESS CO0DE NUMBER
Arcadia 20 East Foothill Boulevard, 91006 818 350-6401
: ] From LA 213 681-6675
Arroyo Grande 1303 Grand Avenue, Suite 115, 93420 805 489-6293
Auburn 8-12 & 1- 5 M thru F 550 High Street, Suite 3, 95603 916  885-8403
Bakersiield 525 18th Street, 93301 805  395-2880
Bishop 8-124 1-5 M thru F 407 West Line Street, 93514 619  872-370!
Chico 8-12& 1-5M thru F 8 Williamsburg Lane, 95926 916  895-5322
Covina 233 North Second Avenue, 91723 818  331-6401
From LA 213 686-2990
Crescaeni City 8-12& 1-5Mthru F Suite 2, 1080 Mason Mall, 95531 707 464-2321
Culver City 3861 Sepulveda Bivd., 2nd Floor, 90230 213 313-7111
From LA 213 879-0600
Downey 11229 Woodrull Avenue, 90241 213 8033471 ™
From LA 213 773-3480 o
El Cantro 8-1281-5Mthru F 1699 West Main Street, Suite H, 92243 619 352-3431 &
Eurska 8-128 1-5Mthru F 1656 Union Street, 95501 707 445-6500 ©
Fresno 2550 Mariposa Streel, State Building, Rm. 2080, 93721 209 445-5285 ﬁ
Hayvrard 795 Fletcher Lane, 94544 415 881-3544 ©
Hollywood 5110 Sunset Boulevard, 90027 213 663-8181 Q
Lakewood Suite 101, 4040 Paramount Bivd., 90712-4189 ‘213 421-3295 ~~
From LA 213  636-2466
Marysvilla 922 G Sireet, 95901 916 741-4301 w
Merced 8-12& 1-5M thru F 3191 M Street. Suite A, 95340 209 383-2831
Madesto 1020 15th Street, Suite E, 95354 209 576- 636‘
Nevada City 8-12& 1.5Mthru F 301 Broad Street, 95959 916  265-462
Oakland 1111 Jackson Street, 94607 415  464-0347 L(})J
Onlario 320 West G Street, Suite 105, 91762 714 983-5969 —
Oroville 8-12& 1-5M thru F 2445 Oro Dam Boulevard, Suite 3A, 95966 916  538-2246
Paimdale 8-12& 1-5Mthru F 37925 6th Street East, 93550 805 947-8911 L
Placerville 8128 1-5M thru F 344 Placerville Dr., Ste. 12, 95667 916  622-1101 &
Pleasant Hili 395 Cwvic Drive, Suite D, 94523 415 687-6962 —
Quincy 9-1 Mthru F 546 Lawrence Street, 95971 916  283-1070 “>J
Rancho Mirage 8-12& 1-5M thru F 42-700 Bob Hope Dr., Suite 301, 92270 619 346-8096 =
Redding 391 Hemsted Orive, 95001 916  225-2725 <
Sacramsnto 1891 Alhambra Boulevard, 95816 916 739-4911 d
Salinas 21 West Laurel Drive, Suite 79, 93906 408 443-3008 )
San Barnardino 303 Waest Third Street, Suite 500, 92401 714 383-4701 5
San Diego 1350 Front Street, Room 5047, 92101 619 237-7731 1
San Francisco 350 McAliister Street, Aoom 2262, 94102 415 557-1877
San Jose 100 Paséo de San Antonio, Room 307, 95113 408 277-12319%,
San Marcos 365 So. Rancho Santa Fe Road, 92069 619  744-133(w, “
San Mateo 177 Bovet Road, Suite 250, 94402 415 573- 357a| .l.
San Ratael 7 ML, Lassen Drive, Suite B136, 94903 415  472-1513 ..'.
Santa Ana 28 Civic Center Plaza, Room 239, 92701 714 558-4051 &
Santa Barbara 411 East Canon Perdido Street, Room 11, 93101-1589 805 965-4535
Sanla Cruz 8-12 & 1-5M thru F 303 Watér Strest, Suite 6, 95062 408 458-4861
Santa Rosa 50 D Street, Room 215, 95404 707 576-2100
Soncra 8-12& 1-5M thru F 1194 N. Highway 49, 95370 209  532-6979
South Lake Tahoe 8-12 & 1-5 M thru F 2489 Lake Tahoe Boulevard, Suite 7, 95705 916  544-4816
Slockton 31 East Channel Street, Room 264, 95202 209 948-7720
Susanville 9-1 M thru F 83 North Roop Street, 96130 916 257-3429
Torrance 690 W. Knox Street, 80502-1307 213  516-4300
. From LA 213 770-4148
Ukiah 8-12& t-5Mthru F 620 Kings Court, Suite 110, 95482 707  463-473
Vallejo 704 Tuolumne Street, 94950-4769 707  648-4065
Van Nuys 6150 Van Nuys Bivd., Room 205, 91401-3382 818 901-5293
Ventura 2590 East Main Street, Suite 101, 93003 805 654-4523
Visalia 111 South Johnson Street, Suite E, 93291 209 732-564
Woodland 8-12 & 1-5M thru F 98 West Main Street, Suite 2, 95695 916 662-733
Yreka 8-12& 1-5Mthru F 1217 South Main Street, 96097 . 916  842-7439
OUT-OF STATE PIELD OFFICES ' x&’(@
Sacramenlo (Hqtrs.) 1820 14th Street, 95814 916 322-2010
Chicago, lllinois 150 North Wacker Drive, Room 1400, 60606 312 782-7253
New York, N.Y. 675 Third Avenue, Room 520, 10017 212 697-4680
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State Board of Equalization
Department of Business Taxes

OPERATIONS MEMO

No. 90C

DATE: November 18, 1987

SUBJECT: 1987 Legislation
General

The following is a brief summary of the provisions of the
statutes enacted during the 1987 Legislative Session.

Copies of bills containing these statutes are included in
the "1987 Business Tax Legislation"” pamphlet which will be
distributed to Headquarters and District Managers. Refer to
that pamphlet for complete provisions of the new statutes.

An index showing sections of ‘the Business Tax Law and other
relevant codes affected by newly enacted statutes and
corresponding bill numbers will be furnished under separate
cover to holders of the Business Taxes Law Guide. This index
should be inserted in the Law Guide and affected sections of the
existing law noted until revisions to the Law Guide are
distributed.

Assembly Bill 57 (1987) Ch r 1352

This act adds Section 6368.2 to the Sales and Use Tax Law
to exempt from the sales and use tax the sale of, and the
storage, use, or other consumption in this state of, diesel fuel
used in operating watercraft in commercial deep sea fishing
operations or commercial passenger fishing boat operations by
persons who are regularly engaged in these business activities
outside the territorial waters of this state.

The operators are considered regqularly engaged in such
operations if their gross receipts from such operations equal or
exceed $5,000 a year.

"Commercial passenger fishing boat operations" means the
business of permitting for profit any person to fish from the
operator's watercraft.

This exemption will be effective during the calendar year
1988, unless changed by future statutes.

Effective date: January 1, 1988

&7

(800) 666-1917
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A mbl ill 7 ha r 4

This act amends Section 6369 of the Sales and Use Tax Law
to exempt from the sales and use tax the sale, and the storage,
use, or other consumption in this state of, orthopedic shoes and
supportive devices for the foot which are custom-made
biomechanical foot orthoses.

The act also extends the exemption for orthotic and
prosthetic devices, and replacement parts for these devices,
when furnished pursuant to the written order of a ppdiatrist.

Effective date: September 3, 1987

Assembly Bill 229 (1987) Chapter 1144

The act may amend Sections 6471 and 6474 of the Sales and
Use Tax Law to raise the. prepayment threshold from $17,000 per
month to $50,000 per month and may amend Sections 6472 and 6477
to delete obsolete references to Section 6471.5. These
amendments will become operative only if 1) the Attorney General
certifies to the Legislature and to the Executive Secretary of
the Board that the amendments to Section 6203 of the Revenue and
Taxation Code made by Assembly Bill 677, Chapter 1145, Statutes
of 1987, are 1legally enforceable under the United States
Constitution and 2) the Department of Finance certifies to the
Legislature that revenues attributable to the registration of
additional out-of-state retailers are being remitted to the
Board. '

Effective date: January 1, 1988

A mbly Bill 257 (1987 hapter 1

This act amends Section 6354 of the Sales and Use Tax Law
to delete the January 1, 1988, sunset date for the exemption
from sales and use tax for the sale of and the storage, use or
other consumption in this state of, commemorative "California
Gold" medallions. Therefore, the exemption 1is effective
indefinitely.

Effective date: September 25, 1987

Assembly Bill 293 (1987) Chapter 38

This act does the following:

1. Amends Section 6703 of the Sales and Use .Tag .Law to
provide that the Board's notice of levy on a tax liability has

the same effect as a judgment creditor's levy pursuant to a writ_

of execution,

- BR
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2. Amends Section 6736 of the Sales and Use Tax Law to
extend from three (3) years to ten (10) years the period of time
in which the Board may file a certificate to obtain a judgment
against a tax debtor,

3. Amends Section 6829 of the Sales and Use Tax Law to
provide that personal 1liability shall be imposed against
responsible corporate officers, if the Board can establish that
the corporation included use tax on a billing and collected the
use tax from customers, or issued a receipt for use tax, and
failed to report and pay use tax,

4. Amends Sections 6901.5 and 5904 of the Sales and Use
Tax Law to provide that a claim for refund filed for or on
behalf of a class of taxpayers must be accompanied by written
authorization from each taxpayer sought to be included in the
class and that the authorization must be signed by each taxpayer
or taxpayer's authorized representative and must state the
specific grounds on which the claim is founded.

5. Amends Section 7657 of the Motor Vehicle Fuel License
Tax Law to provide that the penalty for late prepayment of motor
vehicle fuel license tax may be relieved if the Board finds that
a person's failure to make the timely prepayment is due to
reasonable cause and circumstances beyond the person's control,

6. Amends Section 8651.7 Jf the Use Fuel Tax Law to
. provide that annual flat rate use fuel tax is paid for the
annual period from the end of the month in which the tax was

paid to the end of the month prior in the following calendar
year,

7. Amends Section 41056 of the Emergency Telephone Users
Surcharge Act to require a service supplier to maintain for four

Years any records which are necessary to determine the amount
surcharge collected,

8. Amends Section 1.5 of Chapter 825 of the Statutes of
1986 to provide that a transaction regarded under Section 6006.3
of the Sales and Use Tax Law as a sale under a security
agreement to any state or local governmental body, Oor any agency
or instrumentality thereof, entered into prior to January 1,
1987, the full term of which has not expired or has not been
earlier terminated, is classified as a sale on January 1, 1987
and as a lease for earlier periods. The act also amends the
same section to provide that any sales or use tax, but not
interest on the sales or use tax previously paid, will be
credited against any sales or use tax due on the transaction,
and provides that the amendments of this section are declaratory
of existing law, and

9. Makes technical changes to Section 7916 of the Motor
Vehicle Fuel License Tax Law and Section 41015 of the Emergency
Telephone Users Surcharge Act. :

Effective date: January 1, 1988 é%lﬂ

(800) 666-1917
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Assembly Bill 320 (1987) Chapter 556

This act amends Section 41007 of the Emergency Telephone
Users Surcharge Act to provide that the term "service supplier"
includes any person supplying intrastate telephone
communications services for whom the Public Utilities
Commission, by rule or order, modifies or eliminates the
requirement for that person to prepare and file California
intrastate tariffs.

Effective date: January 1, 1988

Assembly Bill 386 (1987) Chapter 163

This act repeals Part 22 (commencing with Section 44000) of
Division 2 of the Revenue and Taxation Code, the California
Universal Telephone Service Act, except that appropriations from
the Universal Telephone Service Fund for specified purposes will
be continued until July 1, 1988.

The act also continues the Universal Lifeline Telephone
Service Program, but the program is now administered by the
Public Utilities Commission.

Effective date: July 16, 1987

4

Assembly Bill 454 (1987) Chapter 921

This act repeals Section 7062 of the Sales and Use Tax Law
which required the Board to determine the amount of sales tax in
the 1987 tax year attributed to sales to operators of waterborne
vessels and to report that amount to the Legislature on or
before July 1, 1988.

Effective date: September 22, 1987

Assembly Bill 538 (1987) Chapter 278

This act makes a technical amendment to Section 6363.6 of
the Sales and Use Tax Law, retroactive to January 1, 1985, to
restore the exemption from sales tax for sales of meals and food
products served to and consumed by residents or patients of an
alcoholism recovery facility. That exemption was technically
repealed when a January 1, 1985 amendment to the Health and
Safety Code made the section reference in the Sales and Use Tax
Law obsolete.

Effective date: July 30, 1987

&
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Assembly Bill 677 (1987) Chapter 1145.

This act amends Section 6203 of the Sales and Use Tax Law
to broaden the definition of "retailer engaged in business in
this state". The expanded definition includes:

1. Any retailer soliciting orders for tangible personal
property by means of a telecommunication or television
shopping system which is intended by the retailer to be
broadcast to consumers located in this state,

2. Any retailer who contracts with a California
broadcaster or ©publisher for advertising of tangible
personal property directed primarily to California
consumers,

3. Any retailer who solicits orders for tangible personal
property by mail if the solicitations are substantial and
recurring and if the retailer benefits from any banking

financing, debt collection or other activities occurring in
this state,

4. Any retailer owned or controlled by the same interests
which own or control any retailer engaged in business in
the same or a similar line of business in this state,

5. Any retailer having a franchisee or licensee operating
under its trade name if the franchisee or 1licensee is
required to collect the tax under Section 6203, and

6. Any retailer who advertises through cable television
home shopping programs.

Effective date: January 1, 1988

Assembly Bill 730 (1987) Chapter 647

This act amends Section 7552 of the Government Code to
revise the design requirements of the commemorative "California
Gold" medallion. The side which was previously required to show
the State Bear may now show any emblem of the State of

California. Any new design must be approved by the Department
of General Services.

Effective date: January 1, 1988

-1
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Assembly Bill 999 (1987) Chapter 1257

This act adds Section 7252.9 and Chapter 2 (commencing with
Section 7285) to the Transactions and Use Tax Law to authorize
any board of supervisors of any county with a population of
350,000 or 1less on January 1, 1987 ¢to impose an additional
transactions and use tax of one-half of 1 percent if the
ordinance or resolution proposing that tax is approved by a 2/3
vote of all members of the board and the tax is approved by a
majority vote of the qualified voters.

Effective date: January 1, 1988

Assembly Bill 1087 (1987) Chapter 1103

This act adds Section 6373 to the Sales and Use Tax Law to
exempt from the sales and use tax the sale of, and the storage,
use, or other consumption of tangible personal property the
gross receipts of which are received in the form of food stamp

coupons acquired by the purchaser pursuant to the Food Stamp Act
of 1977.

The act also provides that, instead of separately
accounting for gross receipts exempt by this act, a retailer may
take a deduction on each sales tax return equal to two (2)
percent of the total amount of food stamp coupons redeemed
during the period for which the return is filed.

Effective date: October 1, 1987

Assembly Bill 1308 (1987) Chapter 1417

This act does the following:

l. Amends Sections 25174.02 and 25174.6 of the Health and
Safety Code to extend from April 1, 1988 to July 1, 1988 the
termination of the adjustment formula for hazardous waste
disposal fees and the termination of the criteria for surface
impoundments,

2. Amends Section 25174.7 of the Health and Safety Code to
exempt from the disposal fee and the generator fee hazardous
wastes generated or disposed of by a) state and local agencies
operating a household hazardous waste collection program or by
b) local vector control agencies or county agricultural
commissioners meeting specified requirements,

3. Amends Section 25205.1 of the Health and Safety Code to
exclude from the definition of “facility" any facility operated
by a local government agency which is used for hazardous wastes
which are generated or disposed of by 1local vector control
agencies or county agricultural commissioners meeting specified
requirements, and

BRI
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4. Amends Section 25205.8 of the Health and Safety Code to
extend from April 1, 1988 to July 1, 1988 the termination date
for the annual facility fee upon operators of specified
hazardous waste storage, treatment and disposal facilities.

Effective date: January 1, 1988

Assembly Bill 1389 (1987 hapter 175

This act amends Section 6103.2 of the Government Code to
authorize the sheriff, marshal or constable to require
prepayment of fees by public agencies with respect to service of
process or official notices.

Effective date: January 1, 1988

A mbly Bill 1542 (1987) Chapter 148

This act amends Section 25143.6 of the Health and Safety
Code to require specified California regional water quality
control boards to designate, in accordance with a specified
resolution of the State Water Resources Control Board, by
February 15, 1988, at 1least one class III 1landfill in each
region authorized to accept and dispose of shredder waste which
does not pose a threat to human health or water quality.

The act also adds Section 25143.8 to the Health and Safety
Code to prohibit the department, until January 1, 1989, from
prohibiting the disposal of shredder waste in an appropriate
class IIXII 1landfill designated by a regional board if the
producer of the waste <carries out specified monitoring
requirements, maintains records, and tests stored shredder
waste, as specified, and the department determines that the
waste will not pose a threat to human health or water quality
and will be disposed of within a specified time.

The act exempts shredder waste disposed of pursuant to the
provisions of the act from any hazardous waste fee or tax
imposed pursuant to Chapter 6.5 (commencing with Section 25100)
or Chapter 6.8 (commencing with Section 25300) of the Health and
Safety Code.

Effective date: January 1, 1988

Assembly Bill 1555 (1987) Chapter 1064

This act adds Section 7153.5 to the Sales and Use Tax Law,
Section 9354.5 to the Use Fuel Tax Law, Section 30480 to the
Cigarette Tax Law, Section 40187 to the Energy Resources
Surcharge Law, and Section 41143.4 to the Emergency Telephone
Users Surcharge Law. The act makes it a felony for any person
to commit specified violations with intent to defeat or evade
the determination of tax liability of $25,000 or more in any
12-month period for those state tax programs. E>|E§

Effective date: January 1, 1988
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Assembly Bill 1637 (1987) Chapter 270

This act authorizes the San Bernardino County Board of
Supervisors and the Riverside County Board of Supervisors to
adopt and submit to the voters for approval, by majority vote,
an ordinance authorizing the county to impose a retail
transactions and wuse tax at a rate which does not exceed
one-half of 1 percent.

Effective date: July 28, 1987

Assembly Bill 1855 (1987) Chapter 533

This act amends Section 25353 of the Health and Safety Code
to provide that the State Department of Health Services may
expend funds from the state account or the Hazardous Substance
Cleanup Fund for the costs to oversee the removal or remedial
action by another party at a site owned by the federal
government or a state agency. If a hazardous substance release
site is owned or operated by a local governmental entity and the
Department expends funds from the state account or the Hazardous
Substance Cleanup Fund to take a removal or remedial action, the
funds are considered a loan which must be repaid.

If the local agency does not make adequate progress toward
repaying the 1loan made pursuant to this act, one method of
collection provided by the act is that the Department may notify
the Board of Equalization of the amount due. The Board will
then withhold the unpaid amount of the loan, in increments from
the sales and use tax transmittals made to the 1local
governmental entity, in sufficient amounts to result in complete
payment within a specified period.

Effective date: January 1, 1988

Assembly Bill 2057 (1987) Chapter 1280

This act adds Section 1793.25 to the €ivil €ode to amend
the "Lemon Law". The added section requires the Board to
reimburse the manufacturer of a new motor vehicle for an amount
equal to the sales tax which the manufacturer includes in making
restitution to the buyer.

The act also amends Section 7102 of the Sales and Use Tax
Law to authorize the use of money in the Retail Sales Tax Fund
for refunds made pursuant to Section 1793.25 of the Civil Code.

Effective date: January 1, 1988

24

(800) 666-1917
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Assembly Bill 2072 (1987) Chapter 328

This act amends Sections 26721, 26725, 26725.1, 26726,
26727, 26728, 26728.1, 26729, 26730, 26733.5, 26734, 26736,
26738, 26740, 26741, 26742, 26743, 26744, and 26750 of the
Government Code to authorize increases of sheriff's fees for
various services related to the preparation, serving, execution
or delivery of various documents, notices, writs, and
certificates.

Effective date: January 1, 1988

Assembly Bill 2446 (1987) Chapter 308

This act amends Section 7262 of the Transactions and Use
Tax Law to require all retailers of registered vehicles,
undocumented vessels, and licensed aircraft to collect the
transactions wuse tax from any purchaser who registers the
vehicle, vessel or aircraft at an address in a district which
imposes transactions and use tax. This does not change the
retailers' transaction (sales) tax responsibilities.

The act also adds Section 7274 to the Transactions and Use
Tax Law to require the board to make available to all affected
retailers information concerning the cities and counties located
within districts which impose transactions and use tax and the
applicable tax rates in those cities and counties.

Effective date: January 1, 1988

Assembly Bill 2448 (1987) Chapter 1319

This act adds Chapter 4 (commencing with Section 66799) to
Title 7.3 of the Government Code and adds Part 23 (commencing
with Section 450010 to Division 2 of the Revenue and Taxation
Code. The added sections establish various reqgulatory controls
and enforcement procedures for the cleanup and maintenance of
solid waste landfills.

Section 66799.49 of the Government Code and Section 45151

of the Revenue and Taxation Code provide that every operator of.

a solid waste landfill required to have a solid waste facilities
permit shall pay an annual fee to the Board of Equalization on
all solid waste disposed at each disposal site on and after
January 1, 1989, Each feepayer shall report, on or before
March 1 of each year, the amount of solid waste handled at each
disposal site. The fee shall be established by the Board so
that total receipts of approximately twenty million dollars
($20,000,000) are collected each calendar year. The Board will
mail billings which indicate the amount due, and the fee must be
paid on or before July 1 of each year. The other sections of
Part 23 of the Revenue and Taxation Code establish the
procedures for administration of the fee.

Effective date: September 28, 1987 &"5

(800) 666-1917
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Assembly Bill 2505 (1987) Chapter 1258

This act creates the San Diego County Regional Justice
Facility Financing Agency and authorizes the agency to impose a
transactions and use tax at a rate of one-half of 1 percent,

upon approval of a majority of ,the electors of the county voting
thereon.

Effective date: January 1, 1988
Assembly Bill 2609 (1987) Chapter 915

This act amends Section 6006 and 6010 of the Sales and Use
Tax Law to clarify that the lease of an animated motion picture
is excluded from the definitions of "sale" and "purchase" and
are therefore exempt from the sales and use tax,

The act also states legislative intent that the Board of
Equalization, in promulgating regulations, determine that

charges for animation, as used in the production of animated
motion pictures, are not taxable.

Effective date: September 21, 1987

Senate Bill 121 (1987) Chapter 1300

This act adds Section 6359.2 to the Sales and Use Tax Law
to partially exempt from the sales tax sales of food products
(other than hot prepared food products) through vending machines
at a sales price greater than $0.15. The following percentages
of gross receipts from the retail sale of those food products
will be exempt: 23% for the calendar year 1988, 45% for the
calendar year 1989, and 67% thereafter.

The act also amends Section 6359.4 of the Sales and Use Tax
Law to provide that a vending machine operator is a consumer of,
and shall not be considered a retailer of, food products, other
than beverages or hot prepared food products, which are sold
through a coin-operated bulk vending machine for $0.25 or less.
The act defines "bulk vending machine" as "a vending ‘machine
containing unsorted food products ...which, upon insertion of a
coin, dispenses those food products in approximately equal
portions, at random, and without selection by the customer."

Effective date: January 1, 1988

Senate Bill 142 (1987) Chapter 786

This act authorizes any county board of supervisors to
create or .designate a 1local transportation authority in the
county. Further, the act provides that the authority may, by a
2/3 vote thereof and upon subsequent voter approval, impose a
retail transactions and use tax of up to one percent.

(800) 666-1917
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The act also requires the Board to prepare an annual report
on the costs incurred by it in administering the transactions
and use taxes imposed by districts.

Effective date: January 1, 1988

Senate Bill 190 (1987) Chapter 210

This act does the following:

l; Amends Section 6480 of the Sales and Use Tax Law to

provide that, for the purposes of the prepayment provisions
related to sales of motor vehicle fuel, aviation gasoline is
excluded from the definition of "motor vehicle fuel,"

2. Amends Section 6480.1 of the Sales and Use Tax Law to
provide that the Board may readjust the rate of the prepayment
on sales of motor vehicle fuel more often than once each year,
if the price of fuel decreases or increases, and the established
rate results in prepayments which consistently exceed or are
significantly lower than the retailers' sales tax liability,

3. Amends Section 6480.6 of the Sales and Use Tax Law to
provide that a refund may be granted to any person who is unable
to collect the prepayment of sales tax on transfers of motor
vehicle fuel insofar as the sales of the fuel are represented by
accounts which have been found to be worthless and charged off
for income tax purposes, and

4. Amends Section 6901 of the Sales and Use Tax Law to
provide that a refund of any prepayment of sales tax, interest
or penalty paid on a transfer of motor vehicle fuel, as required
by Article 1.5 (commencing with Section 6480) of Chapter 5 of
the Sales and Use Tax Law, does not require approval of the
State Board of Control.

Effective date: July 23, 1987

Senate Bill 312 (1987) Chapter 1213

This act amends Section 6370 of the Sales and Use Tax Law
to provide that nonprofit parent cooperative nursery schools are
consumers rather than retailers of tangible personal property
sold by them, if the profits are used exclusively in furtherance
of the purposes of the organization. :

Effective date: January 1, 1988

-1
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Senate Bill 522 (1987) Chapter 1471

This act amends Section 6369.4 of the Sales and Use Tax Law
to exempt from the sales and use tax the sale of, and the
storage, use, or other consumption in this state the gross
receipts attributable to that portion of a vehicle which has
been modified previously for physically handicapped persons.
The exemption is valid only when the modified vehicle is sold to
a disabled person who is eligible to be issued a distinguishing
license plate or placard for parking purposes pursuant to
Section 22511.5 of the Vehicle Code.

Effective date: January 1, 1988
Senate Bill 576 (1987) Chapter 1323

This act adds Section 7262.5 to the Transactions and Use
Tax Law to authorize the County of Mendocino to impose a
transactions and use tax at the rate of one-half of 1 percent or

one percent, if an ordinance imposing the tax is approved by the
voters.

Effective date:  January 1, 1988

Senate Bill 597 (1987) Chapter 1266

This act amends Section 6365 of the Sales and Use Tax Law
to exempt from the sales and use tax the sale of, and the
storage, use or other consumption in this state of, original
works of art purchased by state or local governments for display
to the public in public places. These places should be open to
the public not less than 20 hours per week for at least 35 weeks
of the calendar year. :

The act also amends Section 6366.3 of the Sales and Use Tax
Law to exempt from the sales or use tax the sale of, and the
storage, use-or other consumption in this state of, tangible
personal property purchased by state or 1local governments, for
display to the public, which has value as a museum piece and is
used exclusively for display purposes, to the same extent that
such property is exempt when sold to a nonprofit museum.

Effective date: January 1, 1988

Senate Bill 877 (1987) Chapter 1027

This act amends Section 8352.8 of the Motor Vehicle Fuel
License Tax Law to revise the purposes for the use of the
Off-Highway Vehicle Fund moneys and include enforcement of 1laws
and regulations regarding the use of off-highway vehicles within
their purposes.

Effective date: January 1, 1988 o

R1e
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Senate Bill 971 (1987) Chapter 868

This act amends Sections 6103.8, 7171 and 7174 of the
Government Code to provide that, if a notice of state tax lien
which has been recorded reflects an out-of-state address as the
last known address of the taxpayer, the agency must pay
specified fees relating to the recording, indexing, and release
of those liens. Further, the act permits the agency recording

the notice of state tax lien to collect from the taxpayer the
cost of recording.

Effective date: January 1, 1988

Senate Bill 1573 (1987) Chapter 503

This act amends Section 11614 of the Vehicle Code to
provide that 1licensed lessor-retailers may exclude specified
fees and dealer documentary preparation charges from the
advertised total price of a vehicle. The amount of the dealer
documentary preparation charge which may be excluded is $25.

The act also amends Section 11713.1 of the Vehicle Code to
increase from $20 to $25 the amount of dealer documentary

charges which may be excluded from the advertised total price of
a vehicle.

Although the documentary preparation charges may Dbe

excluded from the advertised total price of a vehicle, these
charges are taxable as part of the selling price of the vehicle.

Effective date: January 1, 1988

SUNSET PROVISIONS - WATERCRAFT EXEMPTION

The local tax and transit tax exemptions for property sold
to or purchased by operators of waterborne vessels to be used
directly and exclusively in the carriage of persons or property
will expire January 1, 1988. The sections which establish this
exemption (Sections 7202 and 7203-partial exemption from 1local
sales and use tax, Sections 7202.5 and 7202.6~-exemption from
redevelopment agency sales and use tax, and Sections 7261 and
7262-exemption from transactions and use tax) are automatically
repealed as of January 1, 1988. A new version of each section,
which does not include the watercraft exemption, will become

operative as of that date.

/7 Judy A. Agan
Assistant Executive Secretary
Business Taxes

0409F B9
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STATE OF CALIFORNIA

STATE BOARD OF EQUALIZATION

1020 N STREET, SACRAMENTO, CALIFORNIA
(P.O. BOX 942879, SACRAMENTO, CALIFORNIA 94279-0001)

(916) 445-3956

July 14, 1988

Honorable Sally Tanner
Assemblywoman, 60th District
State Capitol, Room 4146
Sacramento, CA 95814

Dear Assemblywoman Tanner:

WILLIAM M, BENNETT
First District, Kentfield

CONWAY H. COLUS
Second District, Los Angeles

ERNEST 3. DRONENBURG, JR.
Third District, San Diego

PAUL CARPENTER
Fourth District, Los Angeles

GRAY DAVIS
Controller, Sacromento

CINDY RAMBO
Executive Director

In accordance with the requirements of Government Code

Section 11017.5, following is a report
State Board of Equalization to implement Assembly Bill 2057
(1987) Chapter 1280, effective January 1, 1988.

I. :r Purpose:

Among other provisions, this act requires the Board to
the manufacturer of a new motor vehicle

the sales tax which the manufacturer
restitution to the buyer pursuant to Section 1793.2 of the
Code (commonly known as the California
the effective date of the act, the Board was not authorized to
make a refund to the manufacturer, since
the sales tax to the Board, and the transaction
manufacturer and the buyer did not nullify the retailer's sale.

II. Action Taken By the Board:

A. Information to Affected Taxpayers

of action

reimburse

for an amount equal to
includes

"Lemon Law"). Prior to

the retailer had paid
between the

taken by the

making
Civil

- ¢
wm %
ame

" LEGISLATIVE INTENT SERVICE

1. A notice was mailed in January 1988 to
manufacturers and distributors of motor vehicles,
explaining the provisions of the act.

2. The Board's pamphlet, "Tax Tips for Motor Vehicle

Dealers (New and Used)" is currently being revised
to reflect the act's provisions.

115

(800) 666-1917
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Honorable Sally Tanner ' ~2- July 14, 1988

B.

A brief summary of this statute was included in the
Board's "Tax Information" Bulletin issued in
December 1987, and mailed to all taxpayers
registered with the Board, as an attachment to the
blank form of the quarterly, yearly, or monthly tax
returns. '

Information to Board Staff

1.

The Board's "Tax Information" Bulletin issued in
December 1987 was also furnished to Board staff.

A memo was sent by the Principal Tax Auditor to
District Administrators, explaining the amendments
made by the act.

Operations Memo No. 907, which explains the
administrative procedures related to reimbursement
to a manufacturer of an amount equal to the sales
tax, was distributed to the staff on January 8,
1988. :

Operations Memo No. 900 was prepared and issued on
November 18, 1987, summarizing the new legislation
enacted during the 1987 Legislative Session; it
included a brief summary of the provisions of this
act.

Copies of the information provided to taxpayers and the

Board staff are attached.

CR:kc

Attachment

cc:

Sincerely,

<.

Cindy Rambo
Executive Director

Assembly Governmental Efficiency Committee
Assembly Ways and Means Committee

Sepate Judiciary Committee

Senate Appropriations Committee

Committee

(800) 666-1917
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STATE OF CALIFORNIA

'STATE BOARD OF EQUALIZATION

1020 N STREET, SACRAMENTO, CALIFORNIA

. CONWAY H. COLL!
(P.Q. BOX 942879, SACRAMENTO, CALIFORNIA 94279-0001) Second Distnct, Log Anges

ERNEST J. DRONENBURG. J!

NOTICE TO MOTOR VEHICLE MANUFACTURERS AND DISTRIBUTORS Fourth ORmet. Lon sagess

GRAY DAV!
S NOW Controser, Sacrament

RE SEME G AS S
REFUNDED TO BUYERS OF DEFrCiive VEHAICLES OOUGLAS ©. 3EL

Assembly Bill 2057 (Chapter 1280, Statutes of 1987) amends Sections 1793.2,
1794, and adds Section 1793.25 to the Civil Code, effective January 1, 1988.
These sections are commonly known as the California "Lemon Law".

The Lemon Law provides an arbitration process to resolve disputes between
manufacturers and consumers of new cars which are purported to have major
manufacturing defects. This law stipulates that if an arbitrator's judgment
is in favor of the buyer, the manufacturer must replace the vehicle or make
restitution. In the case of replacement, the new vehicle is considered a
replacement under warranty and the tax liability is measured only by the
amount the customer pays in excess of the credit received. In the case of
restitution, the manufacturer must pay an amount equal to the actual price
paid or payable by the buyer, including applicable sales tax. Previously,
manufacturers were not entitled to reimbursement for the amount of California
sales tax refunded to buyers. ’

(800) 666-1917

Effective January 1, 1988, the State Board of Equalization is authorized to
reimburse manufacturers and distributors of nev motor vehicles for the sales
tax which the manufacturer includes in making restitution to the buyer. For
purposes of this law a "new motor vehicle" means a motor vehicle bought for
personal, family, or household wuse; but does not include a motorcycle,
motorhome or commercial vehicle over 10,000 pounds. Satisfactory proof must
be provided that the retailer of the motor vehicle reported and paid the
sales tax on the original sale of the motor vehicle.

When making restitutionm, the manufacturer may deduct an amount for the

" LEGISLATIVE INTENT SERVICE

buyer's wusage of the defective vehicle and any amount charged for ::“
nonmanufacturer items installed by the dealer. These amounts, as well as a2
amounts exempt from tax in the original sale must be deducted from the 'l,

original vehicle selling price before calculating the sales tax refund.

Claims for reimbursement of sales tax refunded to buyers under the Lemon law
should be directed to the California State Board of Equalization, Audit
Review and Refund Unit, P.0. Box 942879, Sacramento, CA 94279-0001.

A 1list of Board of Equalization offices- and their telephone numbers is
included on the reverse side of this notice._ If you have any questions about
this newly-enacted legislation please contact them.

STATE BOARD OF EQUALIZATION

0136W

12/87 P>-72
1159



/%l/}_]/?/'/é 7 S K’/

Tl ¥vt hs osea .. T T I T Y Iine 2T R ST % 3., L
M ™ . d: s =

3L B W RATl st mey

ilatr @nl gt Py T I e @0 gt e Boa whaeg

. -
A S

ST LLrd e O L T SR ¥ N S B N o S el e

[

TOOLS AND EQUIPMENT

Wher 1eo'e ang equipTent 3¢ puchased for use in your business they shoulg not he

Hirese tems are Furerased fiom avtomotive sepply houses who

purchased ex-'ax fcr recg'e

3is0 seil you repair parts for resale, you should
make 1t clear 10 your supplier thal the tools and equipment are not purchased for recalo.

. | WARRANTIES

PARTS USED FOR WARRANTY SERVICE

ranty is not subject to sales or use tax.

TRANSFERS OF WARRANTIES

A transfer of a mandatory warranty after the original sale of the automobile to which it applies is a Iransfer of the
obligation of the manufacturer lo provide replacement parts and/or labor pursuant 1o the warranty to the new owner
in the event that such parts and/or labor are needed, and is not a sale of tangible persora’ prooenty Warearty tonnsig.
{-

1283 are therefore not subject o sales tax.

Sucha warranly remains in existence and follows the ownership of the automobile until th

has expired. Parts provided and used after a mandatory warranty has been transferreqd are considered to have been
sold as part of the original sale of the automobile. Since the warranty applies 1o the auton:
of parts pursuant o the warranty, either lo the purchaser/owner or 10 subsequent Oowners |

e period of its effectiveness
Iodentsell, the furnishing
s not subject 1o saies tax.

CALIFORNIA LEMON LAW
Civil Code Section 1793.2 incarnar

corporates legistation commanly known as the “California Lemon Law.” The iaw pro-
vices an arbiration pfocess to resclve disputes belween.manufaciyrers 870 Consume s o ~ay, Cats whith 2o = or.
ported 1o have major manufzciuning defects. ! the madialors rule i favor of the Cusiomer, the manulaciurer is re-

quired by faw either to replace the automobile or o reimburse the purchase price with a possible reduction for an

amount attributable 1o use prior to discovery of the defect. and any 2npmt ;k“:: d Cr ner factirer ke
,,-_;4_,“ed bg % a“\‘ir' . j € ABrimgany L4V} &) \ g

The customer's rights under the *California Lemon Law* are ez2p against the manufacturer
and notythe dealer, _ :
AcALPST

N

(800) 666-1917
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7 TAX | FEATURED ARTICLES

I N FO RMAT'O N 1. Summary of New Legisiation
2. Proposed Tax Regulation Action

3. Amendments to the Prepayment Requirements for Sales Tax on Distributions of Motor

Vehicle Fuel
QUARTERLY ISSUE 4. Partial Local and Transit Sales and Use Tax Exemption Expires for Operators of Water-
DECEMBER 1987 borne Vessels and Aircraft Common Carriers

5. Whole Dollar Reporting Now in Effect
6. Do You Sell Gasocline? If So, Have You Been Properly Claiming Your Prepayment Credit

. . on Your Sales and Use Tax Return?
Callfornla 7. Retailers of Certain Vehicles, Aircraft, and Vessels Must Collect Transactions Use Tax
8. Recycling Fees Are Not ‘‘Deposits’’ for Purposes of the Sales and Use Tax
State Board Of 9. U.S. Government Bankcard Transactions Are Exempt from Sales and Use Tax

. . 10. New Federal Excise Taxes May Be Subject to Sales Tax

Equallzatlon 11. Items Purchased with Federal Food Stamps Are Exempt From Sales Tax

12. Clarification of Printed Sales Message Exemption

13. Incorrect Written Sales and Use Tax Advice May Relieve Taxpayer’s Obligation

14, Summary of 1987 Tax Information Articles

15. Privacy Notice: Information Furnished the Board of Equalization Is Held Confidential
16. New Reference Material

N~

A A A A >

: 1. SUMMARY OF NEW LEGISLATION S

- . : ©

N Here is a summary of changes in the Sales and Use Tax Law, Transactions and Use T&&s
..l\ " or (ﬁ\ ‘0: Law, Motor Vehicle Fuel License Tax Law, Use Fuel Tax Law, Cigarette Tax Law, Ener

\\\\\\\\\\\\“ Resources Surcharge Law, Emergency Telephone Users Surcnarge Act, and the Califor-

nia Universal Telephone Service Act, which were enacted in 1987. The changes are ef-
fective January 1, 1988 unless otherwise indicated. L

MEMBERS OF THE BOARD DIESEL FUEL IS EXEMPT FROM SALES AND USE TAX WHEN IT IS USED IN CE

WILLIAM M. BENNETT TAIN COMMERCIAL WATERCRAFT OPERATIONS—Assembly Bill 57 (Felando ar%
First District, Kentfield Hauser), Chapter 1352, Statutes of 1987, exempts from sales and use tax the sale p:
use of diesel fuel which is used in operating watercraft in commercial deep sea fishirﬁ
CONWAY H. COLLIS operations or commercial passenger fishing boat operations by persons who are regulae-
Second District, Los Angeles ly engaged in these operations outside the territorial waters of this state. This exemptic%
ERNEST J. DRONENBURG, JR. will be in effect only during the calendar year 1988. >
Third District, San Diego BIOMECHANICAL FOOT ORTHOSES ARE EXEMPT FROM THE SALES AND USE
PAUL CARPENTER TAX—Assembly Bitl 99 (Johnson), Chapter 384, Statutes of 1987, effective Septemb&p
Fourth District, Los Angeles 3, 1987, exempts from sales and use tax the sale or use of custom-made biomechanic&)
L
foot orthoses. O
GRAY DAVIS
State Controller, Sacramento SALES AND USE TAX PREPAYMENT REQUIREMENTS MAY BE AMENDED——Assem::.
I Bill 229 (Leonard), Chapter 1144, Statutes of 1987, may raise the minimum amounye®
DOUGLAS D. BELL taxable sales for which a retailer is required to prepay his or her tax liability from $17,(® ]

or more per month to $50,000 or more per month. This amendment to the prepaym l:
requirements will become operative only if it is certified by the Attorney General that the
PT_ by th revisions to the definition of *'retailer engaged in business in this state’’ (as described
o ublished by the in the discussion of Assembly Bill 677 below) are legally enforceable under the United
California State Board of Equalization s . i . . cgs .
P.O. Box 942879 States Constitution, as determined by a final decision of the courts, and certification by

Sacramento, CA 94279-0001 the Department of Finance that revenues from such revisions are being remitted to the
State Board of Equalization.

Executive Secretary

THE EXEMPTION FROM SALES AND USE TAX FOR SALES OF COMMEMORATIVE ““CALIFORNIA GOLD" MEDALLIONS IS
PERMANENT—Assembly Bill 257 (Ketley), Chapter 1095, Statutes of 1987, makes permanent the sales and use tax exemption provided
for “‘California Gold"' medallions produced and sold pursuant to Chapter 25 (commencing with Section 7551) of Division 7 of Title 1 of
the Government Code.

— (Continued On Page 2)

For further information about these articles, contact any Board of Equalization office listed in your telephone directory white pages
urder ‘‘California, State of — Board of Equalization’’. Requests for advice regarding a particular activity or transaction should be in
writing and should fully describe the facts and circumstances of the activity or transaction.
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(Continued From Page 1) e

THE PERIOD DURING WHICH THE BOARD MAY FILE A JUDGMENT AGAINST A TAX DEBTOR HAS BEEN EXTENDED—
Assembly Bill 293 (Cortese), Chapter 38, Statutes of 1987, extends from three to ten years (from the date the amount was
due) the period during which the Board may file a certificate in any county requesting that judgment be entered against a debtor.

CORPORATE OFFICERS CAN BE HELD PERSONALLY LIABLE FOR USE TAX—Assembly Bill 293 (Cortese), Chapter 38,
Statutes of 1987, provides that personal liability may be imposed on corporate officers if the corporation has included use
tax on the billing to the customgr’and ha§_collecte‘c_i the use tax, or has issued a receipt for the use tax, and has failed to
report and pay the use tax.

CLASS CLAIMS FOR REFUND OF SALES AND USE TAX MUST BE ACCOMPANIED BY WRITTEN AUTHORIZATION—
Assembly Bill 293 (Cortese), Chapter 38, Statutes of 1987, requires that a claim for refund filed on behalf of a class of tax-
payers must be accompanied by written authorization from each taxpayer, sought to be included in the class, or the authoriz-
ed representative.

PENALTY FOR FAILURE TO MAKE A TIMELY PREPAYMENT OF GASOLINE TAX MAY BE WAIVED—Assembly Bill 293
(Cortese), Chapter 38, Statutes of 1987, provides that the penalty for failure to make a timely prepayment of gasoline tax
may be waived if the Board finds that a person’s failure to make the timely prepayment is due to reasonable cause and
circumstances beyond the person’s control and occurred with the exercise of ordinary care and without willful neglect.

ANNUAL FLAT RATE USE FUEL TAX WILL BE ASSESSED FOR THE YEAR FOLLOWING THE DATE THE FLAT RATE
TAX IS PAID—Assembly Bill 293 (Cortese), Chapter 38, Statutes of 1987, requires the Board to use annual periods, not
calendar years, to apply the annual flat rate use fuel tax. The tax applies for the annual period from the end of the month
in which the tax is paid.

EMERGENCY TELEPHONE USERS SURCHARGE ACT: SERVICE SUPPLIERS MUST MAINTAIN RECORDS FOR FOUR
YEARS—Assembly Bill 293 (Cortese), Chapter 38, Statutes of 1987, requires service suppliers to maintain records for four
years, which may be necessary to determine the amount of surcharge collected.

THE DEFINITION OF “SERVICE SUPPLIER,” FOR EMERGENCY TELEPHONE USERS SURCHARGE, IS AMENDED—
Assembly Bill 320 (Moore), Chapter 556, Statutes of 1987, effective January 1, 1988 and thereafter, amended the definition
of “‘service supplier” to include any person supplying intrastate telephone communications services for whom the Public
Utilities Commission modifies or eliminates the requirement to prepare and file intrastate tariffs.

THE CALIFORNIA UNIVERSAL TELEPHONE SERVICE ACT IS REPEALED—Assembly Bill 386 (Moore), Chapter 163, Statutes
of 1987, effective July 16, 1987, repealed the California Universal Telephone Service Act, which was administered by the
Board of Equalization. The Universal Lifeline Telephone Service Program will continue in effect, but the program will be
administered by the Public Utilities Commission.

EXEMPTION FROM SALES TAX FOR MEALS IN ALCOHOL RECOVERY FACILITIES CLARIFIED—Assembly Bill 538
(Seastrand), Chapter 278, Statutes of 1987, clarifies that meals and food products served to and consumed by residents
or patients of an alcoholism recovery facility are exempt from the sales and use tax. These transactions were exempt prior
to January 1, 1985, when a change in the Health and Safety Code section related to the licensing of these facilities technical-
ly repealed the exemption. For this reason, the provisions of Assembly Bill 538 are retroactive to January 1, 1985.

MORE OUT-OF-STATE RETAILERS ARE REQUIRED TO COLLECT AND REMIT THE USE TAX ON SALES MADE IN
CALIFORNIA—Assembly Bill 677 (Moore), Chapter 1145, Statutes of 1987, amends the definition of “retailer engaged in
business in this state” to include several types of out-of-state retailers who are not currently required to collect and remit ::s

California use tax. Affected retailers include those who solicit orders by a telecommunication or television shopping system ;“-.
and those who solicit orders by mail under specified circumstances. gt

l...
PRODUCTS WHICH ARE GENERALLY TAXABLE ARE EXEMPT WHEN PURCHASED WITH FOOD STAMPS—Assembly .
Bill 1087 (Polanco), Chapter 1103, Statutes of 1987, effective October 1, 1987, exempts from sales and use tax the sale
or use of all property purchased with food stamps. Consequently, some items that are otherwise taxabie are exempt when
purchased with food stamps. Examples of affected transactions are sales of nonalcoholic carbonated beverages, distilled
water (in containers less than one-half gallon), food coloring, and ice.

INTENT TO DEFEAT OR EVADE THE DETERMINATION OF TAX LIABILITY MAY BE A FELONY—Assembly Bill 1555 (McClin-
tock), Chapter 1064, Statutes of 1987, makes it a felony for any person to intend to defeat or evade the determination of
tax liability of $25,000 or more in any 12-month period. The felony provisions are applicable to the following tax programs:
the Sales and Use Tax Law, the Use Fuel Tax Law, the Cigarette Tax Law, the Energy Resources Surcharge Law, and the
Emergency Telephone Users Surcharge Law. '

“L EMON LAW"—MANUFACTURERS MAY BE REIMBURSED FOR SALES TAX RETURNED TO THE PURCHASER OF
A NEW MOTOR VEHICLE—Assembly Bill 2057 (Tanner), Chapter 1280, Statutes of 1987, requires the Board to reimburse
the manufacturer of a new motor vehicle for the sales tax the manufacturer returned to the buyer, if the manufacturer presents
documentation that the retailer paid the sales tax to the state.
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, {Continued From Page 2)

RETAILERS OF CERTAIN VEHICLES, VESSELS, AND AIRCRAFT NOT LOCATED IN TRANSIT DISTRICTS ARE REQUIRED
TO COLLECT TRANSACTIONS (SALES) AND USE TAX—Assembly Bill 2446 (Eastin), Chapter 308, Statutes of 1987, re-
quires all retailers of registered vehicles, licensed aircraft, and undocumented vessels to collect and remit transactions use
tax when the purchaser registers or licenses the vehicle, aircraft, or vessel at an address in a transit district which imposes
such a tax. Information concerning the cities and counties located within these transit districts (and the tax rates applicable
in those districts) is available at your local Board of Equalization office.

LEASES OF ANIMATED MOTION PICTURES ARE EXEMPT FROM SALES AND USE TAX—Assembly Bill 2609 (Condit
and Nolan), Chapter 915, Statutes of 1987, effective September 21, 1987, clarifies that leases of animated motion pictures
are exempt from sales and use tax. The act also expresses the intent of the Legislature that the Board, in promulgating
regulations, determine that certain charges for animation, as used in the production of animated motion pictures, are not taxable.

SALES OF FOOD THROUGH VENDING MACHINES ARE PARTIALLY EXEMPT FROM SALES TAX—Senate Bill 121 (Mad-
dy), Chapter 1300, Statutes of 1987, partially exempts from sales tax the sale of food products (other than hot prepared
food products) when sold through a vending machine for more than $0.15. The percentage of gross receipts which is exempt
from tax is 23% during the year 1988, 45% during the year 1989, and 67% thereafter.

UNDER THE SALES AND USE TAX LAW, THE OPERATOR OF A BULK VENDING MACHINE 1S THE CONSUMER OF
CERTAIN FOOD PRODUCTS SOLD FOR $0.25 OR LESS—Senate Bill 121 (Maddy), Chapter 1300, Statutes of 1987, pro-
vides that any vending machine operator is a consumer, rather than a retailer, of unsorted food products (other than beverages
or hot prepared food products) sold through a vending machine which dispenses food products at random, without selection
by the customer. :

SALES OF AVIATION GASOLINE ARE EXEMPT FROM THE PREPAYMENT REQUIREMENTS FOR MOTOR VEHICLE
FUEL—Senate Bill 190 (Craven), Chapter 210, Statutes of 1987, effective July 23, 1987, provides that distributors and brokers
are not required to collect prepayments of the sales and use tax on transfers of aviation gasoline for use in propelling aircraft.

THE BOARD MAY READJUST THE RATE OF PREPAYMENT OF RETAIL SALES TAX BY DISTRIBUTORS AND BROKERS
OF MOTOR VEHICLE FUEL—Senate Bill 190 (Craven), Chapter 210, Statutes of 1987, effective July 23, 1987, provides
that, in the event the price of fuel decreases or increases after April 1 of each year, the Board may readjust the prepayment
rate to avoid prepayments which consistently exceed or are significantly lower than the retailers’ sales tax liability.

DISTRIBUTORS AND BROKERS MAY CLAIM A REFUND FOR UNCOLLECTIBLE PREPAYMENTS OF RETAILERS' SALES
TAX ON SALES OF MOTOR VEHICLE FUEL—Senate Bill 190 (Craven), Chapter 210, Statutes of 1987, effective July 23,
1987, provides that a refund may be granted to any person who is unable to collect the prepayment of sales tax on transfers
of motor vehicle fuel insofar as the sales of the fuel are represented by accounts which have been found to be worthless
and have been charged off for income tax purposes.

UNDER THE SALES AND USE TAX LAW, NONPROFIT PARENT COOPERATIVE NURSERY SCHOOLS MAY BE CON-
SUMERS OF TANGIBLE PERSONAL PROPERTY THEY SELL—Senate Bill 312 (McCorquodale), Chapter 1213, Statutes
of 1987, provides that a nonprofit parent cooperative nursery school is a consumer, not a retailer, of tangible personal pro-
perty it sells, if the profits are used exclusively in furtherance of the purposes of the organization.

THE PORTION OF A USED VEHICLE WHICH HAS BEEN MODIFIED FOR PHYSICALLY DISABLED PERSONS MAY BE
EXEMPT FROM SALES TAX—Senate Bill 522 (Russell), Chapter 1471, Statutes of 1987, exempts from sales and use tax

the gross receipts from the sale, and the use, of items used to modify a vehicle for the physically disabled. The exemption
is applicable only if the modified vehicle is sold to a disabled person who is eligible to be issued a distinguishing license

plate or placard for parking purposes pursuant to Section 22511.5 of the Vehicle Code.

ART PURCHASED BY STATE OR LOCAL GOVERNMENTS MAY BE EXEMPT FROM SALES AND USE TAX—Senate Bill
597 (Mello), Chapter 1266, Statutes of 1987, exempts from sales and use tax the sale or use of original works of art purchas-
ed by state or local governments for display in public places. The act also exempts from sales or use tax the sale or use
of tangible personal property purchased by state or local governments, for display to the public, which has value as a museum
piece and is used exclusively for display purposes, to the same extent that such property is exempt when sold to a nonprofit
museum.

VEHICLE DEALERS AND LESSOR-RETAILERS - THE LAWS RELATED TO ADVERTISED PRICE OF VEHICLES HAVE
BEEN CHANGED—Senate Bill 1573 (Campbell), Chapter 503, Statutes of 1987, increases from $20 to $25 the dealer documen-
tary preparation charge which may be excluded from the advertised total price of a vehicle. The act also excludes certain
taxes and fees and up to $25 in documentary preparation charges from advertisements and sales by licensed lessor-retailers.
Although the documentary preparation charges may be excluded from the advertised total price of a vehicle, these charges
are taxable as part of the selling price of the vehicle.

THE ADJUSTMENT FORMULA FOR HAZARDOUS WASTE DISPOSAL FEES, THE CRITERIA FOR SURFACE IMPOUND-
MENTS, AND THE CURRENT FACILITY FEES ARE IN EFFECT UNTIL JULY 1, 1988—Assembly Bill 1308 (Wright), Chapter
1417, Statutes of 1987, extends the termination date for the adjustment formula for disposal fees, the impoundment criteria,
and the facility fees from April 1, 1988 until July 1, 1988.
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(Continued From Page 3)

HAZARDOUS WASTES GENERATED OR DISPOSED OF BY CERTAIN ENTITIES ARE EXEMPT FROM THE DISPOSAL
FEE—Assembly Bill 1308 (Wright), Chapter 1417, Statutes of 1987, exempts from the disposal fee hazardous wastes generated
or disposed of by 1) state and local agencies operating a household hazardous waste collection program, 2) by local vector
control agencies or 3) county agricultural commissioners meeting specified requirements.

“FACILITY’" HAS BEEN REDEFINED—Assembly Bill 1308 (Wright), Chapter 1417, Statutes of 1987, redefines ‘‘facility”’ sub-
ject to the facility fee to exclude any facility operated by a local government agency which is used for hazardous waste generated
or disposed of by local vector control agencies or by county agricultural commissioners meeting specified requirements.

CERTAIN SHREDDER WASTE IS EXEMPT FROM SPECIFIED HAZARDOUS WASTE DISPOSAL FEES AND TAXES—
Assembly Bill 1542 (Bradley), Chapter 1483, Statutes of 1987, exempts from the hazardous waste fee or tax, until January
1, 1989, shredder waste disposed of pursuant to Section 25143.8 of the Health and Safety Code. That section provides that
the Department of Health Services shall not prohibit any person from disposing of shredder waste in an appropriate Class
Il landfill designated by a California regional water quality control, if the department determines that the waste will not pose
athreat to human health or water quality, the waste is disposed of within 45 days after production or determination of its hazar-
dous constituents, and the producer of the waste complies with the following requirements:

1. The producer carries out an ongoing shredder waste testing program as specifically described in the act,

2. The producer, on or before February 15, 1988, takes a representative sample of shredder waste which has been stored,
but not disposed of, as of January 1, 1988, in accordance with the sampling methodology and sample handling procedures
described in the act, and

3. The producer maintains records documenting the use of a registered hauler and a weigh bill, bill of lading, or similar papers
indicating specific information as described in the act.

The act defines ‘‘shredder waste’” as waste which resuits from the shredding of autdmobile bodies, household appliances,
and sheet metal. The act specifically provides that its provisions do not apply to any shredder waste which contains total
concentrations of polychlorinated biphenyls in excess of 50 parts per million.

THE DISPOSAL OF SOLID WASTE IS SUBJECT TO A FEE—Assembly Bill 2448 (Eastin), Chapter 1319, Statutes of 1987,
effective September 28, 1987, provides that every operator of a solid waste landfill required to have a solid waste facilities
permit shall pay an annual fee to the Board of Equalization on all solid waste disposed of at each disposal site on and after
January 1, 1989. The act states that each feepayer, on or before March 1 of each year, shall report to the Board the amount
of waste disposed at each site during the preceding calendar year. The Board will use the reported amounts to compute the
fees which will result in the collection of $20 million each year. The Board will notify each feepayer of the amount due. The
fee must be paid on or before July 1 of each year.

PROPOSED TAX REGULATION ACTION

Following is a list of regulations which are currently being revised to implement, interpret, or make specific recent legislation

which amended provisions of the Revenue and Taxation Code, or to reflect recent court decisions. The current regulations
may not incorporate all of the recent amendments to the law. Whenever the statute and regulation do not agree, statutory
law prevails.

Sales and Use Tax Regulation 1502 — Automatic Data Processing Services and Equipment
Sales and Use Tax Regulation 1529 — Motion Pictures

Sales and Use Tax Regulation 1587 — Animal Life and Feed

Sales and Use Tax Regulation 1589 — Containers and Labels

Sales and Use Tax Regulation 1593 — Aircraft

Sales and Use Tax Regulation 1594 — Watercraft

Sales and Use Tax Regulation 1702 — Successor’s Liability

Sales and Use Tax Regulation 1703 — Interest and Penalties

Use Fuel Tax Regulation 1323 — Passenger Carriers — Transit Partial Exemption

In addition, the following new regulations are being written to impiement, interpret, or make specific recent legislation which
amended provisions of the Revenue and Taxation Code.

Sales and Use Tax Regulation 1541.5 — Printed Sales Messages @_27
Sales and Use Tax Regulation 1699.5 — Direct Payment Permits

For more information concerning regulations for which revisions are pending, contact your local Board of Equalization office.
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L INTRODUCTION

Pending Assemblv Bill 2057 is unconstitutional because it violates a number
of basic rights. Perhaps tmemost. A.B. 2057 violates the right to jury trial: it
compels automobile manutacturers either to forego their right to trial by jury in
warranty disputes, or to be penaiized if they stand on their right and choose not to
establish arbitration mechanisms to resolve warranty disputes. In providing that
manufacturers "may" establish such systems, but that the failure to do so will result
in stiff civil penalties, A.B. 2057 is a transparent attempt to indirectly make
manufacturers do that which they cannot be directly compelled to do. This is
impermissible, because the constitution prohibits laws purporting to compel the
waiver of the right to jury trial, and those purporting to penalize the exercise of a
constitutional right.

As amended on May 13, 1987, A.B. 2057 provides that a manufacturer may
~ establish a non-judicial dispute resolution process for warranty claims that is
binding only on the manufacturer; requires the state Bureau of Automotive Repair
to certify the process and to periodically inspect and audit it; and subjects
manufacturers (1) to license revocation if they do not comply with decisions of the
non-judicial dispute resolution process and (2) to civil penalties if they do not
establish the process or if the process willfully fails to comply with the statutory
requirements. (A.B. 2057 at 3-6, 17 (attached).)

The most important of these statutory requirements is that the process must
be empowered to "[r]lender decisions which are binding on the manufacturer if the
buyer elects to accept the decision.” Failure to establish such a process gives rise to
civil penalties (Proposed amendment to Civil Code § 1793.2(e)(3)(B) and § 1794(e);
A.B. 2057 at 13 and 17). In an action for damages for breach of warranty, a
prevailing consumer automatically recovers treble damages and attorney’s fees for
the manufacturer’s failure to have maintained a binding non-judicial process:

"In addition to the recovery of actual damages, the buyer shall
recover a civil penalty of two times the amount of actual
damages and reasonable attorneys fees and costs if the
manufacturer fails to rebut the presumption [of
non-conforming goods in] Section 1793.2, and either (1) the
manufacturer does not maintain a third party dispute
resolution process which complies with subdivision (e) of
Section 1793.2, or (2) the manufacturer’s qualified third party
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2.

dispute resolution process willfully fails to comply with
subdivision (e) of Section 1793.2 in the buyer’s case."

(Emphasis added.)

This section imposes a penalty of double the compensatory damages and double the
attorney’s fees; a prior section of A.B. 2057 already awards attorney’s fees and costs
to a prevailing consumer. (Proposed amendment to Civil Code § 1794(d); A.B.
2057 at 16.) Another prior section, already law, also allows for discretionary civil
penalties for a manufacturer’s willful failure to comply with any provision of the
Song-Beverly Act. (Cal.Civ.Code § 1794(c).)

A.B. 2057 is invalid legislation for each of the following reasons:

1. A.B. 2057 infringes on the right to jury trial because it (1) compels a
party to participate in binding arbitration without also affording that party the right
to de novo trial; and (2) imposes a civil penalty on the exercise of the right to jury
trial.

2. A.B. 2057 contravenes the due process clause and the doctrine of
separation of powers, because it impermissibly delegates judicial authority to a
non-judicial body.

3. A.B. 2057 violates the Supremacy Clause of the U.S. Constitution because
it imposes a dispute resolution system whose features are contrary to the policy
judgments expressed under the federal Magnuson-Moss Warranty Act, 15 U.S.C.
§§ 2301 et seq.

4. A.B. 2057 deprives manufacturers of equal protection of the laws because
it affords consumers the fundamental right of access to the courts, but denies
manufacturers that same access. '

5. A.B. 2057 also is unlawful because it: a) permits the decision of an

arbitrator to be admitted into evidence in a subsequent civil action even though
California law precludes cross-examination of an arbitrator on the basis of his
decision; b) in contravention of public policy allows civil penalties to be imposed
vicariously if the arbitration process, not the manufacturer, willfully fails to comply
with the statute; and c) imposes a double penalty for the same offense.
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1. A.B. 2057 IS UNCONSTITUTIONAL BECAUSE IT
INFRINGES ON THE RIGHT TO JURY TRIAL
GUARANTEED BY THE CALIFORNIA
CONSTITUTION

A, A MANUFACTURER HAS A CONSTITUTIONAL
RIGHT TO JURY TRIAL UNDER CALIFORNIA
LAW FOR A CLAIM FOR BREACH OF
WARRANTY

[n denying manufacturers a jury trial in warranty disputes, A.B. 2057 violates
the state constitution’s guarantee of a right to jury trial. As summarized by the
California Supreme Court in C&K Engineering Contractors v. Amber Steel Co., Inc.,
23 Cal.3d 1, 151 Cal.Rptr. 323, 587 P.2d 1136 (1978):

"The right to a jury trial is guaranteed by our Constitution.
(Cal.Const., Art. I, § 16.) We have long acknowledged that the
right so guaranteed, however, is the right as it existed at
common law in 1850, when the Constitution was first adopted,
and what that right is, is a purely historical question, a fact
which is to be ascertained like any other social, political or

legal fact’.

(800) 666-1917

23 Cal.3d at 8 (citation omitted).

Equally well settled is the principle that at common law the jury trial right
existed only for actions "at law" and not for actions "in equity". Id. at 8. In
determining whether an action is "at law"” or "in equity” the courts look to the
"gist" of the action:

"As we stated in People v. One 1941 Chevrolet Coupe, supra,
37 Cal.2d 283, ’If the action has to deal with ordinary

common-law rights cognizable in courts at law, it is to that

" LEGISLATIVE INTENT SERVICE

XY
. . . .
extent an action of law. In determining whether the action ".-:
|
was one triable by a jury at common law, the court is not 'l,'

bound by the form of the action but rather by the nature of
the rights involved and the facts of the particular case -- the
gist of the action. A jury trial must be granted where the gis¢
of the action is legal, where the action is in reality cognizable
at law’."

23 Cal.3d at 9. (Emphasis in original.)
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The "gist" of a claim against an automobile manufacturer for breach of
warranty is breach of contract. See Keith v. Buchanan, 173 Cal.App.3d 13, 19, 220
Cal.Rptr. 392 (1985). A "warranty is a contractual term concerning some aspect of
[a] sale . ..." 2 Witkin, Summ.Cal.Law (8th ed. 1973), Sales § 48, 1128. An express
warranty is a contractual promise (Keith, supra, at 19-20; Stott v. Johnston, 36
Cal.2d 864, 866, 229 P.2d 348 (1951)), while an implied warranty is a contract term
that arises by operation of law (Keith, supra, at 24-25; Holmes Packaging Machinery
Corp. v. Bingham, 252 Cal.App.2d 862, 60 Cal.Rptr. 769 (1967)).

Under California law a claim for damages based on breach of contract
undeniably is one for which there is a right to jury trial. C & K Engineering, supra,
23 Cal.3d at 9; Raedke v. Gibralter Savings and Loan Association, 10 Cal.3d 665,
671, 111 Cal.Rptr. 693, 517 P.2d 1157 (1974); Abbott v. City of Los Angeles, 50
Cal.2d 438, 462, 326 P.2d 484 (1958). There are reported cases as early as 1885 in
which juries have tried claims for breach of warranty under contract principles. See
Hoult v. Baldwin, 67 Cal. 610, 8 P. 440 (1885); Greenleaf v. Stockton Combined
Harvester & Agricultural Works, 78 Cal. 606, 21 P. 369 (1889). Claims for breach of

express or implied warranty continue to be tried by juries in recent times. Fluor

Corp. v. Jeppeson & Co., 170 Cal.App.3d 468, 216 Cal.Rptr. 68 (1985); Putensen v.
Clay Adams, Inc., 12 Cal.App.3d 1062, 91 Cal.Rptr. 319 (1970). I[ndeed, the issues
relevant for determination in a breach of warranty case have been set forth in
standard jury instructions prepared by the Committee on Standard Jury
[nstructions. See Bar Association Jury Instructions ("BAJI") Nos. 9.40-9.90.

Furthermore, it is apparent from the damage measures in the existing statute
that the claims arising thereunder are those for which a jury is available. Civil Code
§ 1794 expressly provides for damages based on (1) the "revocation of goods"
measure under Cal. Comm. Code §§ 2711 et seq. and (2) the "cost of repairs"
measure under Cal. Com. Code §§ 2714 et seq. (Civ. Code § 1794 (a) (1) and (2).)
These remedies are traditional breach of contract damages for which jury trials are
available. Moreover, A.B. 2057 expressly refers to the buyer’s remedy for breach of
warranty as "restitution" or "replacement.” (Civil Code § 1793.2(d)(2); A.B. 2057 at
10.) Restitution is a recognized form of legal action for which there is a right to
jury trial. Paularena v. Superior Court, 231 Cal.App.2d 906, 914, 42 Cal.Rptr. 356
(1965). While "replacement" is analogous to the equitable remedy of specific
performance, under the statute the manufacturer has the election of whether to
provide restitution or replacement (Civ. Code § 1793.2(d)(2)). Further, the
existence of an equitable remedy for a legal claim does not defeat a party’s right to
jury trial on the legal issues. Escamilla v. California Insurance Guarantee
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Association, 150 Cal.App.3d 53, 57-58, 197 Cal.Rptr. 463 (1983); 3 Witkin, Cal.Proc.
(3d ed. 1985), Actions, § 94, p. 120.

There are no cases that have challenged the right to jury trial for a breach of
a warranty claim. [n the one reported decision where a consumer went to trial for
an obligation arising under § 1794 of the Civil Code, a jury trial was had. See
Troensegaard v. Silvercrest Industries, Inc., 175 Cal.App.3d 218, 220 Cal.Rptr. 712
(1985) (action for damages for willful violation of Civil Code § 1794). There is
plainly a right to jury trial for an action based on the Breach of express or implied
warranty.

B. A STATUTE LIKE A.B. 2057 WHICH COMPELS A
PARTY TO ARBITRATE A MATTER FOR WHICH
THERE IS A RIGHT TO JURY TRIAL, BUT DOES
NOT ALSO AFFORD THE RIGHT TO TRIAL DE
NOVO, IS UNCONSTITUTIONAL UNDER
CALIFORNIA LAW

The United States Supreme Court has uneduivocally ruled:

"{A]rbitration is a matter of contract and a party cannot be
required to submit to arbitration any dispute which he has not
agreed so to submit."

United Steelworkers of America, AFL-CIO v. Warrior
& Gulf Navigation Co., 363 U.S. 574, 582 (1960).

This pﬁnciple has been adopted under California law. In Wheeler v. St.
Joseph Hospital, 63 Cal.App.3d 345, 133 Cal.Rptr. 775 (1976), the court reversed an
order compelling arbitration pursuant to an arbitration clause contained in an
adhesion contract because the weaker party’s consent was not clearly demonstrated.
The.court stated:

"[W]e start with the basic premise that arbitration: is
consensual in nature. The fundamental assumption of
arbitration is that it may be invoked as an alternative to the
settlement of disputes through the judicial process 'solely by

rn

reason of an exercise of choice by [all] parties’.

63 Cal.App.3d at 355. (Citation omitted, emphasis
added.)

Accord, Ramirez v. Superior Court, 103 Cal.App.3d 746, 163 Cal.Rptr. 223 (1980)
(Legislature cannot constitutionally establish a presumption that a party who has
signed an arbitration agreement has in fact waived the right to jury trial).
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Consistent with these principles, under California law the right to jury trial
cannot be infringed by a statute purporting to compel arbitration without the right
of trial de novo. This principle was expressed in Hebert v. Harn, 133 Cal.App.3d
465, 184 Cal.Rptr. 83 (1982), which reviewed a California statute that makes
arbitration compulsory for claims under $25,000, but preserves to either party the
right of trial de novo. In Hebert, the court invalidated a local court rule that denied
a trial de novo to a party who did not file a motion for trial after the arbitration
hearing. In so doing, the court observed that the constitutionality of the statute
depended on the existence of the de novo jury trial right:

"In enacting judicial arbitration as an alternative to the
traditional method of dispute resolution, the Legislature,
aware of the constitutional mandate of the right to jury trial,

unconditionally provided any party could ... elect [trial de
novo]/ upon making a request within twenty days of the
award."

133 Cal.App.3d at 469. (Emphasis added.)

See also, Lyons v. Wickhorst, 42 Cal.3d 911, 915, 231 Cal.Rptr. 738, 727 P.2d 1019
(1986) (lower court erred in dismissing action of party who did not participate in
compulsory arbitration).

Hebert cited with approval /In Re Smith, 381 Pa. 223, 112 A.2d 625, appeal
dismissed, 350 U.S. 858 (1955), where Pennsylvania’s compulsory arbitration system
was similarly upheld only because of its provision for de novo jury trial. Id. at 230.
Subsequently, in Blanton v. Womancare, Inc., 38 Cal.3d 396, 212 Cal.Rptr. 151, 696
P.2d 645 (1985), the California Supreme Court emphasized that "[o]pportunity for
de novo trial" is the chief feature which distinguishes the compulsory arbitration
program from "private arbitration conducted pursuant to the agreement of the
parties. . .." [d. at 401. Through these decisions, California has aligned itself with
courts in other states which have held that the right to a de novo jury trial is
necessary to make a compulsory arbitration program constitutional. See Eastin v.
Broomfield, 116 Ariz. 576, 570 P.2d 744 (1977); Grace v. Howlett, 51 [11.2d 478, 283
N.E.2d 474 (1972); Attorney General v. Johnson, 282 Md. 274, 385 A.2d 57, appeal
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dismissed, 439 U.S. 805 (1978); Prendergast v. Nelson, 199 Neb. 97, 256 N.W.2d 657
(1977); State ex rel. Strykowski v. Wilkie, 81 Wis.2d 491, 261 N.W.2d 434 (1978).1

A.B. 2057 fails under these authorities because it coerces a manufacturer to
participate in an arbitration to which there is no right of judicial review, much less a
trial de novo, if the consumer wishes to bind the manufacturer. The purported
choice given to manufacturers to not establish the arbitration process does not save
the defect; while A.B. 2057 permits a manufacturer to avail itself of its jury trial
right by declining to make available a non-judicial dispute resolution process, the
statute punishes a manufacturer who so "elects" by imposing civil penaities in the
event the manufacturer does not prevail at trial. Consequently, the statute is also
unconstitutional because it impermissibly penalizes the exercise of a constitutional
right.

C. THE CIVIL PENALTIES PROVISION OF A.B. 2057
IS UNCONSTITUTIONAL BECAUSE IT
PENALIZES THE MANUFACTURER FOR
EXERCISING THE CONSTITUTIONAL RIGHT TO
JURY TRIAL

In California, "[i]t is well settled that to punish a person for exercising a
constitutional right is 'a due process violation of the most basic sort.”" [In Re
Lewallen, 23 Cal.3d 274, 278, 152 Cal.Rptr. 528, 590 P.2d 383 (1979). This rule has

1 Compulsory arbitration statutes that do not provide for trial de novo are

likewise impermissible under the jury trial guarantee of the Seventh Amendment of
the U.S. Constitution. (The Seventh Amendment, however, has not been made
applicable to the States. Crocker v. First Hudson Assocs., 583 F.Supp. 21, 22 (D.NJ.

1083)) The Supreme Court invalidated compuisory arbitration statutes in NDorchyv

v. Kansas, 264 U.S. 286 (1924) and Chas. Wolff Packing Co. v. Court of Industrial
Relations, 262 U.S. 522 (1923). These older decisions were more recently followed
in United Farm Workers v. Babbitt, 449 F.Supp. 449 (D. Az. 1978), which
invalidated an Arizona statute requiring an employer to submit to binding
arbitration in order to obtain an injunctive order against his employees to prevent
certain strikes. Babbitt was reversed and vacated on appeal by the Supreme Court
on the grounds that the constitutionality of the arbitration provision had not been
contested by the parties, thus making the decision an unnecessary advisory opinion,
and because the statute was not necessarily compulsory because it afforded the
employer other remedies aside from binding arbitration. 442 U.S. at 304, 305
(1979).
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been applied to strike down legislation or judicial action which penalizes the

exercise of the right to jury trial. The lead case is Lewallen, where the Supreme
Court reversed a sentence in a criminal case because the trial court "gave
consideration to petitioner’s election to plead not guilty in imposing sentence." Id.
at 279. This sentence effectively penalized the defendant for having availed himself
of his jury trial right. Citing several decisions by the U.S. Supreme Court
prohibiting punishment for the exercise of the right to jury trial, the Court held that
the goal of expediting legal actions did not justify penalizing the exercise of the right
to jury trial. 23 Cal.3d at 279.

The principle set forth in Lewallen has been consistently followed. In People
v. Justice, 168 Cal.App.3d Supp. 1, 215 Cal.Rptr. 234 (1985), the court held
unconstitutional a local court policy permitting the imposition of a harsher sentence
on a defendant who pled not guilty and exercised the right to a jury trial. /d. at
Supp. 4. ("This practice violates the right to trial by jury.") Similarly, in In Re
Javier A, 159 Cal.App.3d 913, 973, 206 Cal.Rptr. 386 (1984), the court stated that it
is an unconstitutional burden on the right to jury trial to offer a juvenile the option
of non-jury trial in a juvenile court or jury trial as an adult in criminal court, since
"forcing . . . this election would place an unconstitutional burden on the exercise of
[the] right to trial by jury." Id. at 973, n.59.2

The aforementioned authorities apply squarely to the civil penalties imposed
under A.B. 2057 on the exercise of the jury trial right. [n Hale v. Morgan, 22 Cal.3d
388, 149 Cal.Rptr. 375, 584 P.2d 512 (1978) the Supreme Court affirmed that civil
penalties are penal in nature. 22 Cal.3d at 405. Accord, Tos v. Mayfair Packing
Co., 160 Cal.App.3d 67, 79, 206 Cal.Rptr. 459 (1984). The court in Silvercrest,
supra, confirmed that the civil penalties in Civil Code § 1794 are designed to
punish, thus serving the same purpose as punitive damages. 175 Cal.App.3d at 226.
The imposition of civil penalties to punish the exercise of the right to jury trial is
equally as offensive as the punishment found impermissable in Lewallen and its
progeny.

The punitive nature of A.B. 2057 is not saved by the authorities permitting
the legislature to require payment of fees and costs which do not punish a party for
exercising his right to jury trial. The distinction between punishment on the one
hand, and fees and costs on the other, begins with U.S. v. Jackson, 390 U.S. 570

2 See also People v. Black, 32 Cal.3d 1, 9-10, 184 Cal.Rptr. 454, 648 P.2d 104 (1982)
(Constitution forbids pressuring juvenile to forego jury trial rather than take risk
that if he turns eighteen years old before sentencing, he may suffer imprisonment).
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the rule prohibiting punishment for the exercise of the right to jury trial. The court
there struck down a provision of the federal Kidnapping Act which permitted a jury
to recommend the death sentence for a convicted defendant, but prohibited such
penalty for a defendant who waived the right to jury trial or pled guilty. The court
ruled as follows:

"Whatever might be said of Congress’ objectives, they cannot
be pursued by means that needlessly chill the exercise of basic
constitutional rights. [Citations omitted.] The question is not
whether the chilling effect is ’incidental’ rather than
‘intentional’; the question is whether that effect is unnecessary
and therefore excessive. [n this case the answer to that
question is clear.... [Tlhe goal [of limiting the
circumstances under which a death penalty can be imposed]
can be achieved without penalizing those defendants who
plead not guilty and demand jury trial.... Congress
cannot impose such a penalty in a manner that needlessly
penalizes the assertion of a constitutional right. . . ." '

Id. at 582-83.3

Subsequent Supreme Court authorities have made clear that fees or costs are
impermissible if they are imposed as a punishment for the exercise of the jury trial
right.. [n Fuller v. Oregon, 417 US. 40 (1974), the Court upheld the
constitutionality. of Oregon’s recoupment statute under which defendants convicted
of criminal offenses could be required to repay the costs of court-appointed counsel.
The Court reasoned that this state law involved no "penalty" on the exercise of the
jury trial right:

"This case is fundamentally different from our
decisions . . . which have invalidated state and federal laws
that placed a penalty on the exercise of a constitutional right.

(800) 666-1917
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[Citations omitted.] Unlike the statutes found invalid in those ‘::'.'
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cases, where the provisions 'had no other purpose or effect *

than to chill the assertion of constitutional rights by penalizing

3 People v. Coogler, 71 Cal.2d 153, 77 Cal.Rptr. 790, 454 P.2d 686 (1969), cer:.
denied, 406 U.S. 971 (1972) refuted a Jackson challenge to California’s kidnapping
statute, Penal Code § 209, on the ground that, unlike the federal Kidnapping Act,
either the jury or the trial court could impose the death sentence on a convicted
defendant. /d. at 160. |
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those who choose to exercise them,’ ... Oregon’s recoupment
statute merely provides that a convicted person who later
becomes able to pay for his counsel may be required to do
so."

Id. at 54.

The distinction between the impermissible imposition of a penalty and the
permissible imposition of costs and fees was addressed by the Ninth Circuit in U.S.
v. Chavez, 627 F.2d 953 (9th Cir. 1980), cert. denied, 450 U.S. 924 (1981). Chavez
upheld a federal statute that required a taxpayer found guilty of willfully filing a
false return to pay the costs of prosecution. The Ninth Circuit rejected a claim that
the imposition of such costs was an impermissible infringement on the right to jury
trial under Jackson, finding the court’s analysis in Fuller to be more on point:

"It must be emphasized that not every assertion that a
statutory scheme has chilled the exercise of a constitutional
right results in a finding of unconstitutionality. The Supreme
Court, in post-Jackson decisions, has not enthusiastically
embraced the ’chill’ rationale articulated in Jackson. In Fuller
v. Oregon, 417 U.S. 40, 94 S.Ct. 2116, 40 L.Ed.2d 642 (1974),
the Court upheld an Oregon recoupment scheme which
required convicted defendants who were indigent at the time
of the criminal proceeding against them, but who subsequently
acquired the financial means to do so, to repay the costs of
their legal defense."

627 F.2d at 956.

The court concluded that the absence of any punishment arising from the
imposition of such costs made the statute constitutional:

"A defendant, prosecuted for willful failure to file a tax return,
is not subject to a substantial risk of greater punishment
because of the existence of the costs of prosecution provision.
The provision does serve legitimate governmental purposes.
We cannot say with any confidence that the costs of
prosecution provision . .. does in fact penalize a defendant’s
exercise of his constitutional rights . ... The presence of the
mandatory costs of prosecution provision does not, with any
degree of certainty, substantially increase the threatened
punishment. Any encouragement of the waiver of
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constitutional rights that this provision may induce is
substantially different from the pressures that undeniably
existed in Jackson, and cannot be said to be an impermissible
burden upon the exercise of constitutional rights."

[d. at 957.

See also Ludwig v. Massachusetts, 427 U.S. 618, 627 (1976) ("Due process is violated
only by the vindictive imposition of an increased sentence." (Emphasis added.))4

Fees and costs can be imposed without impermissibly burdening the jury
trial right, but punishment cannot. The civil penalty provision to be added to Civil
Code § 1794 is not a cost or fee; it is a punishment. First, it is denominated a
penalty. Second, it more than covers costs. Third, as noted, the civil penalty
provision already found in Civ. Code § 1794(c) -- permitting recovery of treble
damages for any willful violation of the Song-Beverly Act -- has been held to
perform the same function as punitive damages: to punish. Silvercrest, supra, 175
Cal.App.3d at 226-27. A.B. 2057 would make the same kind of civil penalty (only
greater) mandatory in a certain class of cases -- those where the manufacturer insists
on his right to jury trial. In short, A.B. 2057 would penalize the exercise of a
constitutional right.

Moreover, the cases also provide that punishment in the form of punitive
damages cannot be imposed if there has been no injury. Since a manufacturer has a
right to jury trial in breach of warranty claims, the fact that he exercises that right
cannot create legal injury to a consumer. Yet under proposed Civil Code § 1794(e),
civil penalties tantamount to punitive damages would be imposed solely because a
manufacturer has exercised the right to jury trial, even though the consumer already
has been fully compensated; the civil penalties of § 1794(e) are only available to a
consumer who has already prevailed and thus recovered all actual damages, costs
and expenses under § 1794(d). This is tantamount to imposing punitive damages
without any underlying actual damages, a tack forbidden by law.

4 Similarly, Meyers v. Astoria Convalescent Hospital, 105 Cal.App.3d 682, 164
Cal.Rptr. 495 (1980), a case involving civil penalties, upheld the constitutionality of
a statute that permits a health care facility to pay a civil penalty within four days of
receiving a citation rather than contest that citation at trial. The court held that this
statute "is no more than a statutory offer of settlement of the citation at the earliest
possible time in exchange for the least possible penalty," and was thus permissible.
105 Cal.App.3d at 688.
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