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ARGUMENT
Il

RECENT CHANGES IN THE LAW OF FELONY MURDER NOW
ALLOW APPELLANT TO ARGUE ON DIRECT APPEAL THAT
THE EVIDENCE IS INSUFFICIENT TO CONVICT HIM OF
THE TWO SACRAMENTO MURDERS

A. Introduction

In the Opening Brief in Argument XXIX, Appellant

Pan argued that the evidence was insufficient to establish

' Argument XXIX in Appellant’s Opening Brief is where
this issue was first briefed. See App. Op. Br. pp. 287-299.
Appellant’s original argument was that the evidence was
insufficient on the special circumstances allegations.
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the special circumstance allegations on the two Sacramento
murders, requiring reversal of the death verdict. (AOB p.
287-299.) He argued that he was not the actual killer;
there was no evidence of an intent to kill; and the Eighth
Amendment prohibits the imposition of the death penalty.

(Enmond v Florida (1982) 458 U.S. 782, 788-801.) In his

Reply Brief, appellant supplemented his argument with the

recently decided case of People v Banks (2015) 61 Cal. 4*®™

788 and argued that he was not a major participant in the
underlying felony and did not act with reckless indifference
to human life. (ARB p. 135-144.)

Appellant now argues that, based upon recent
changes in the law relating to the felony murder rule, the
evidence 1is insufficient to convict him of the two
Sacramento murders and the convictions and sentence should
be reversed. Senate Bill 1437 has amended Penal Code
section 189 to limit felony murder to the actual killers,
and to those who, with intent to kill, aid or abet the
actual killer in the commission of murder in the first
degree. As to those, like Appellant Pan, who are neither
actual killers nor acted with intent to kill, they can be

held liable for murder only if they were major participants



in the underlying felony and acted with reckless
indifference to human 1life, as described in subdivision (d)
of Penal Code section 190.2, the statute defining the

felony-murder special circumstance. (People v Strong (2020)

13 Cal. 5" 698, 708; People v Gentile (2020) 10 Cal. 5t

830, 842.) Appellant Pan was not a major participant in the
underlying felony and did not act with reckless indifference
to human life and thus the evidence is insufficient to
convict him of felony murder.

The Court originally held that a defendant
convicted under the prior version of the felony murder rule
could not seek to have his murder conviction reversed on
direct appeal based on Senate Bill 1437. His sole remedy
was to file a petition in the Superior Court under Penal

Code section 1172.6. (People v Gentile, supra, 10 Cal. 5%

at 853-854.) However, Senate Bill 775 amended Penal Code
section 1172.6, subdivision (g), and the statute now states
that “A person convicted of murder . . . whose conviction is
not final may challenge on direct appeal the validity of
that conviction based on the changes made to Sections 188
and 189 by Senate Bill 1437.” This amendment allows

Appellant Pan to challenge his murder conviction on direct



appeal, arguing that the evidence is insufficient to convict
him of murder under the current version of Penal Code

Section 188 and 189. (People v Hola (2022) 77 Cal. App. 5™

362, 370; People v Birdsall (2022) 77 Cal. App. 5% 859,

865-866.)

B. Factual Background

Appellant Samreth Pan was charged in Count One
with the murder of Nghiep Thich Li and in Count Two with the
murder Hung Dieu Le. (Pen Code. § 187(a).) Two felony
murder special circumstances were alleged, murder during the
commission of a burglary (Pen. Code § 190.2(a) (17) (G)), and

murder during commission of an attempted robbery. (Pen. Code

§190.2(a) (17) (A).) A third special circumstance of multiple
murder was also alleged. (Pen. Code § 190.2 (a) (3).) (3
CT 678-686.)

The jury was instructed on the felony murder rule
that "The unlawful killing of a human being, whether
intentional, unintentional or accidental, which occurs
during the commission or attempted commission of the crime
of burglary or robbery is murder of the first degree when
the perpetrator had the specific intent to commit that

crime." (6 CT 1606.) The jury was also instructed



concerning the special circumstance allegations involving
felony murder. The instruction reads: “If you find that a
defendant was not the actual killer of a human being, or if
you are unable to decide whether the defendant was the
actual killer or an aider and abettor, you cannot find the
special circumstance to be true unless you are satisfied
beyond a reasonable doubt that such defendant with intent to
kill aided, abetted, counseled, commanded, induced,
solicited, requested or assisted any actor in the commission
of the murder in the first degree, or with reckless
indifference to human life and as a major participant,
aided, abetted, counseled, commanded, inducted, solicited,
requested or assisted in the commission of the crime of
robbery or burglary which resulted in the death of a human
being, namely Nghiep Thich Le or Hun Dieu Le.” (6 CT 1609.)
The facts of the Sacramento murders are as
follows. Appellant Samreth Pan, Run Peter Chhoun, Bunjun
Chhinkhathork, also known as Puppet, and William Evans, also
known as C.J., planned to commit a robbery at an apartment
in Sacramento. The apartment occupants ran a small store
selling candy, soda, and cigarettes. Puppet waited in the

car while Chhoun, Pan, and Evans walked to the apartment.



Before anyone entered the apartment, a young girl alerted
the occupants of the apartment that a robbery was eminent.
Pan and Evans told Chhoun that they should just leave and
not go through with the robbery. Chhoun decided to continue
with the robbery alone. (15 RT 2374-2377, 2400-2400, 2464-
2475; 16 RT 2667-2673.)

According to the prosecution's evidence, Chhoun
entered the apartment alone. Chhoun was the only one who
was armed with a gun. Pan and Evans remained outside of the
apartment. Neither Pan nor Evans had a gun. (16 RT 2681-
2684.) After entering the apartment, Chhoun met with
resistence from the occupants. Quyen Luu tried to throw a
chair at Chhoun. (15 RT 2409-2411; 16 RT 2680-2684.) Chhoun
responded by firing his gun, killing both Nghiep Thich Le
and Hun Dieu Le, and wounding Quyen Luu. (14 RT 2214-2236,
2242-2259; 2268-2274.)

William Evans testified that the purpose of their
going to the apartment was go get money, i.e. to rob the
place. (16 RT 2681-2684.) Their plan, according to Puppet,
was to force the occupants to give up everything and if they
didn’t, to start shooting. (15 RT 2400.)

The jury returned guilty verdicts in Samreth Pan’s
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case on two counts of first degree murder in the Sacramento
murder prosecution. The jury also found true all three
special circumstance allegations: murder during the
attempted commission of the crime of robbery, murder during
the commission of a burglary, and multiple murder. (6 CT
1571-1572; 1578.) After convicting Pan of the two
Sacramento murders and the one Pomona murder, the jury
returned a single verdict of death (6 CT 1655.) and the
trial court sentenced Pan to death. (7 CT 1795-1798.)

C. The Evidence Is Insufficient To Convict
Appellant Of The Two Sacramento Murders
Based On Changes In Penal Code Section 189,
Subdivision (e) (3)

Senate Bill 1437 has amended the felony murder
rule by adding Penal Code section 189, subdivision (e) which
provides: “A participant in the perpetration or attempted
perpetration of [qualifying felonies] in which a death
occurs 1is liable for murder only i1if one of the following is
proven: [9] (1) The person was the actual killer. [91] (2)
The person was not the actual killer, but, with the intent
to kill, aided, abetted, counseled, commanded, induced,
solicited, requested, or assisted the actual killer in the

commission of murder in the first degree. [{] The person was

11



a major participant in the underlying felony and acted with
reckless indifference to human life, as described in

subdivision (d) of Section 190.2" (See, People v Gentile

(2020) 10 Cal. 5 830, 842.)

This change in the felony murder rule incorporates
the felony murder special circumstances heightened proof
requirements into the elements of the crime of felony
murder. Now under the felony murder rule, embodied in Penal
Code, section 189, subdivision (e) (3), “Defendants who were
neither actual killers nor acted with the intent to kill can
be held liable for murder only i1if they were ‘major
participants in the underlying felony and acted with
reckless indifference to human life, as described in
subdivision (d) of [Penal Code] Section 190.2'-that is, the
statute defining the felony-murder special circumstance.”

(People v _Strong (2020) 13 Cal. 5% 698, 708; People v

Gentile, supra, 10 Cal. 5% 830, 842.)

All of Appellant Pan’s previous arguments 1in his
Opening Brief, challenging the sufficiency of the felony-
murder special circumstances, now support the argument that
the evidence is insufficient to convict him on the two

Sacramento murders. Thus, the new issue now raised in this

12



Second Supplemental Brief is whether there is substantial
evidence to convict Pan of the two Sacramento murders.
Those convictions, obtained under the felony murder rule,
can only stand if Pan was a major participant in the
attempted robbery and burglary who acted with reckless

indifference to human life. (See, In re Scoggins (2020) 9

Cal. 5 667, 683-684; People v Banks (2015) 61 Cal. 4t 788,

805-811; People v Clark (2016) 63 Cal. 4 522, 618-623; In

re Taylor (2019) 34 Cal. App. 5™ 543, 546-547; In re

Ramirez (2019) 32 Cal. App. 5% 384, 404-406; In re Bennett

(2018) 26 Cal. App. 5™ 1002, 1007; In re Miller (2017) 14

Cal. App. 5% 960, 966-967.) Although these cases all
involve the sufficiency of the evidence supporting a felony
murder special circumstance allegation, they now fully apply
to the determination of the sufficiency of the evidence
supporting a conviction of murder under the felony murder
rule set forth in Penal Code, section 189.

In People v Banks, supra, the Court held that the

special circumstances statute incorporated the holding of

Tison v. Arizona (1987) 481 U.S. 137. (People v Banks,

supra, 61 Cal.4th at 798.) 1In Tison v Arizona, supra, the

Court stated that the level of culpability required to

13



impose the death penalty on an accomplice to felony murder
requires proof that he had "major participation in the
felony committed, combined with reckless indifference to

human life." (Tison v Arizona, supra, at 158.) The Tison

Court relied on its earlier decision in Enmund v. Florida

(1982) 458 U.S. 782.

In Enmund, the Court ruled that it is
unconstitutional to impose the death penalty on a getaway
driver for an armed robbery that results in death. By
contrast, the Court upheld the death sentences imposed on
the defendants in Tison, who were major participants in the
felonies resulting in death and acted with reckless
indifference to human life, where the Tyson brothers
arranged the armed escape of their father from prison and
stood by while their father shot and killed a family whose
car they stole during the escape.

In Banks, like Enmund, the defendant was a mere
getaway driver in an armed robbery and the Court concluded
that the evidence was insufficient to show that he was a
major participant or acted with reckless indifference to
human life, and vacated the felony murder special

circumstances finding. (People v Banks, supra, at 805, 807.)

14



The Court held that knowing participation in an armed
robbery, standing alone, 1is insufficient to establish a
defendant’s reckless indifference to human life. (People v
Banks, supra, at 807-811.)

In Banks, the Court listed the relevant factors to
be considered: “What role did the defendant have in planning
the criminal enterprise that led to one or more deaths? What
role did the defendant have in supplying or using lethal
weapons? What awareness did the defendant have of
particular dangers posed by the nature of the crime, weapons
used, or past experience or conduct of the other
participants? Was the defendant present at the scene of the
killing, in a position to facilitate or prevent the actual
murder, and did his or her own actions or inaction play a
particular role in the death? What did the defendant do

after lethal force was used?” (People v Banks, supra, at

803.)

In People v Clark, supra, 63 Cal. 4™ 522, the

Court held there was insufficient evidence supporting a
robbery-murder special-circumstance in a case where the
defendant planned an unarmed robbery that resulted in a

death, when one of the robbers brought along a loaded weapon

15



and shot an unexpected visitor to the store. (People v
Clark, supra, 63 Cal.4th at 610-611.) The Court held that
although the "defendant had a prominent, if not the most
prominent role in planning the criminal enterprise that led

to the death" (People v Clark, supra, at 613), the record

did not establish that he exhibited reckless indifference to
human life and vacated the special circumstance finding.
(Id. at 623).

In Clark, the Court listed the relevant factors to
be considered: "Did the defendant use or know that a gun
would be used during the felony? How many weapons were
ultimately used? Was the defendant physically present at
the crime? Did he or she have the opportunity to restrain
the crime or aid the victim? What was the duration of the
interaction between the perpetrators of the felony and the
victims? What was the defendant's knowledge of his or her
confederate's propensity for violence or likelihood of using
lethal force? What efforts did the defendant make to
minimize the risks of violence during the felony?" (People
v_Clark, supra, 63 Cal.4th at 618-623.)

In the more recent case of In re Scoggins (2020) 9

Cal. 5th 667, the defendant planned an unarmed assault and

16



robbery, and when he was not present, his accomplices
deviated from that plan and shot and killed the victim. The
evidence did not show that defendant knew his accomplices
were likely to use lethal force. The Court vacated the
special circumstances finding on the grounds that the
evidence did not establish reckless indifference to human

life. (In re Scoggins, supra, 9 Cal. 5% at 676.) The Court

in Scoggins reaffirmed the principle that mere participation
in an armed robbery or mere planning of an armed robbery,
without more, does not establish reckless indifference to

human life. (In re Scoggins, supra, at 682, citing People v

Banks, supra, at 811; People v Clark, supra, at 623.)

The Court in Scoggins listed several factors in
the case that supported its ruling that the evidence on
major participant and reckless indifference was
insufficient. Scoggins did not use a gun during the crime.
His plan was for an unarmed assault and robbery on the
victim. Scoggins was not physically present at the crime
scene when the killing occurred. He remained at a nearby
gas station. The shooting at the scene occurred very
quickly and during a time when Scoggins lacked control over

his accomplices’s actions. There was no evidence that

17



Scoggins knew ahead of time that his accomplices would use
lethal force and Scoggins did not plan for his accomplices

to kill the victim. (In re Scoggins, supra, at 677-683.)

"[R]eckless indifference to human life" for
purposes of the felony-murder special circumstances "is
commonly understood to mean that the defendant was
subjectively aware that his or her participation in the

felony involved a grave risk of death." (People v. Estrada

(1995) 11 Cal.4th 568, 577.) Thus, "the culpable mental
state of 'reckless indifference to life' is one in which the
defendant 'knowingly engages in criminal activities known to
carry a grave risk of death.'" (Ibid.) "[I]t encompasses a
willingness to kill (or to assist another in killing) to
achieve a distinct aim, even if the defendant does not
specifically desire that death as the outcome of his

actions." (People v. Clark, supra, 63 Cal.4th at 616-17.)

The evidence in Pan's case 1s likewise
insufficient to support a finding that he was a major
participant in the attempted robbery, who acted with
reckless indifference to human life. If the Court agrees,
then the felony murder special circumstances findings must

be reversed and the two Sacramento murder convictions must

18



be reversed. Since Pan argues that he was not a major
participant and did not act with reckless indifference to
human life, both issues will be addressed.

Major Participant. Appellant Pan was not a major

participant in the Sacramento robbery. He was not present
in the apartment when Chhoun entered and shot the three
occupants. Pan did not possess or use a gun. He and Evans
told Chhoun that they should not go through with the robbery
when the young girl alerted the people in the apartment of
the eminent robbery. There was no indication prior to the
attempted robbery that Chhoun intended to kill anyone.
Although later events would reveal that Chhoun continued to
commit violent crimes and murder, there was no evidence Pan
was aware of Chhoun’s violent tendencies on the day of the
Sacramento attempted robbery.

The plan was to rob the occupants of the
appartment, not to kill them. According to Puppet, the plan
was to force them to give up everything, and if they didn’t
to start shooting. (15 RT 2400.) However, this part of the
plan was simply describing an armed robbery, not a
premeditated plan to commit murder. All armed robberies

involve the express or implied threat to shoot the victim if

19



he does not turn over his property.

After the shooting, Chhoun exited the apartment.
He rejoined Pan and Evans in the courtyard. The three of
them returned to their car and left the scene. It is
unclear from the record if at that time, Pan was even aware
that anyone had been killed in the apartment. While
standing outside the apartment, Pan could hear the gunshots,
but he was not in a position to see inside the apartment if
anyone had been shot.

All of these facts add up to the conclusion that
Pan was not a major participant in the attempted robbery.
By standing outside the apartment without a weapon of any
kind, Pan’s participation was similar to the getaway drivers
in the Enmond and Banks cases. Even though he participated
in the planning of the robbery, such planning activity alone
does not make a defendant a major participant in the crime.
That is seen from the facts of the Scoggins and Clark cases.

Reckless Indifference. Appellant Pan did not act

with reckless indifference to human life by participating in
the Sacramento attempted robbery. Many of the same factors
on the major participant element apply equally to the

reckless indifference determination. First and foremost,

20



Pan was not armed with a gun and was not inside the
apartment when Chhoun committed the attempted robbery and
shot the occupants. Pan did try to call off the crime when
the girl alerted the occupants of the eminent robbery. Pan
and Evans told Chhoun they should not go through with the
robbery, but Chhoun chose to proceed with the plan. (16 RT
2667-2670.) Pan and Evans remained outside the apartment
while Chhoun entered alone. (14 RT 2268-2274; 16 RT 2680-
2684.)

The duration of the crime was very brief, possibly
just a few minutes. Chhoun entered the apartment with his
gun drawn. (14 RT 2245-2248.) The occupants immediately
resisted. Quyen Luu attempted to throw a chair at Chhoun.
(16 RT 2680-2684.) Choun quickly fired his gun (14 RT 2270-
2274), killing Nghiep Thick Le and Hung Dieu Le, and
wounding Quyen Luuu. (14 RT 2249-2256.) The shooting was a
reaction to their unexpected resistence. After the
shooting, Chhoun left the apartment without taking anything.

There was no evidence that Pan had any prior
knowledge of Chhoun’s propensity for violence. The
Sacramento crimes were the first in a series of crimes
committed by Chhoun, some with and some without Pan’s

participation. At Chhoun’s penalty trial there was evidence

21



of Chhoun having committed a double homicide in Spokane,
Washington, 17 days before the Sacramento crimes. (AOB pp.
34-36.) But, Pan was not involved in that crime and there
was no evidence Pan was even aware of it on the day of the
Sacramento attempted robbery.

Pan also made efforts to minimize the risk of
violence in several ways. Pan was unarmed during the
attempted robbery. He tried to call off the robbery when a
young girl alerted the occupants. Pan stayed out of the
apartment and decided not to go through with the robbery.
(16 RT 2664-2669.) He arguably abandoned the robbery plan
before Chhoun entered the apartment. At a minimum, it
appears Pan ceased active participation in the robbery prior
to Chhoun’s entry into the apartment.

All of these facts show that Pan did not act with
reckless disregard for human life. By being an unarmed
participant in the robbery and by not being physically
present during the killings, Pan’s participation was similar
to the unarmed defendants in the Clark and Scoggins cases,
who were found not to have acted with reckless indifference
to human life. By trying to call off the robbery at the
last minute, Pan’s actions also indicated an effort to

minimize the risk of violence. All of the evidence

22



indicates that Pan did not act with reckless indifference to
human life.?

D. The Double Jeopardy Clause Bars Retrial If The
Conviction Is Reversed For Insufficient Evidence

If the Court reverses the two felony murder
special circumstance allegations of murder during a burglary
and murder during an attempted robbery for insufficient
evidence, then retrial of the special circumstance
allegations is barred under the Double Jeopardy Clause.

(People v Green (1980) 27 Cal. 3d 1, 62.) If the Court

reverses the two Sacramento murder convictions for
insufficient evidence, retrial is barred under the Double
Jeopardy Clause and Penal Code, section 1172.6, subdivision

(d) (2) . (Burks v United States (1978) 437 U.S. 1, 18;

2 In People v Williams (2015) 61 Cal. 4% 1244, 1280-
1282, the Court found sufficient evidence the defendant
Williams was a major participant in the robbery, who acted
with reckless indifference to human life, in a case where
the defendant was not present at the scene of the attempted
robbery and murder. The defendant was the leader of a
criminal gang who gave gang members a carjacking tutorial
and instructed them that a resisting victim was to be shot.
Although Williams was not at the scene of the crime,
Williams had provided the gun and a bandana to his fellow
gang member and directed him where to go in order to carjack
the car. Williams also directed that the victim be put in
the trunk of the car and that they should all meet up after
the crime. During the carjacking, the victim was shot and
killed when she refused to turn over her car and tried to
drive away.

23



People v Pierce (1979) 24 Cal. 3d 199, 209-210.)

The Fifth Amendment of the United States
Constitution provides that “No person shall . . . be subject
for the same offence to be twice put in jeopardy of life or
limb.” Article I, section 15, of the California
Constitution similarly provides: “Persons may not be twice
put in jeopardy for the same offense.”

The Double Jeopardy Clause protects an individual
from being subjected to the hazards of trial and possible
conviction more than once for an alleged offense. (Burks v

United States (1978) 437 U.S. 1, 11.) The policy

underlying the double jeopardy protection “is that the State
with all its resources and power should not be allowed to
make repeated attempts to convict an individual

thereby subjecting him to embarrassment, expense and ordeal
and compelling him to live in a continuing state of anxiety

and insecurity.” (Green v United States (1957) 355 U.S.

184, 187.)

An exception to this rule applies if the judgment
of conviction is reversed as a result of ordinary “trial
error” such as “incorrect receipt or rejection of evidence,
incorrect instructions, or prosecutorial misconduct.”

(Burks v United States, supra, 437 U.S. at 15.) Double

24



jeopardy does not bar retrial for ordinary trial error.

(Tibbs v Florida (1982) 457 U.S. 31, 42; Porter v Superior

Court (2009) 47 Cal. 4™ 125, 136.)

When there has been a postconviction change in the
statutory or decisional law that invalidates a theory upon
which the conviction was based and reversal is warranted,
this Court has allowed a remand of the case to the trial
court to allow the prosecution to retry the defendant on a

legally valid theory. (People v. Chiu (2014) 59 Cal.4th 155,

158, 168.) In Chiu, this Court invalidated a first degree
murder conviction based on a judicial change in the law

limiting the application of the natural and probable

consequences doctrine to second degree murder. (People v
Chiu, supra, at 168.) Treating the effect of the change in

the law as similar to instructional error, the Court
determined the appropriate disposition was to reverse the
first degree murder conviction and allow the prosecution to
retry the defendant for first degree murder under a direct
aiding and abetting theory. (Id. at 158, 168.)

A similar remand for a retrial was allowed after a
finding of insufficient evidence on a gang enhancement in

People v Lopez (2021) 73 Cal. App. 5™ 327, 346, where the

recently enacted Assembly Bill No. 333 added elements to the
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gang enhancement that were applied retroactively to a case
pending on appeal. In Lopez, the Court stated that “the
gang-related enhancement findings must be vacated and the
matter remanded to give the People the opportunity to prove
the applicability of the enhancements under the amendments

to section 186.22.” (People v Lopez, supra, at 346.)

Because the changes to Penal Code, section 186.22 impacted
the gang-related murder special circumstance (Pen. Code §
190.2, subd. (a) (22)), the finding on that allegation was

vacated and remanded for retrial as well. (People v Lopez,

supra, at 346.)

Appellant Pan’s case, however, presents an
entirely different situation from the facts of the Chiu and
Lopez cases. It is true that the Legislature changed the
felony murder rule to require proof that the defendant was a
major participant in the underlying felony, who acted with
reckless indifference to human life. (Pen. Code § 189,
subd. (e); Senate Bill 1437.) That was not required for a
first degree felony murder conviction at the time of Pan’s
trial.

But the requirement of being a major participant
who acted with reckless indifference to human life was a

requirement of the two felony murder special circumstances
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allegations alleged against Pan at his trial. At the time
of the trial, the prosecutor was on notice of the
requirement and the jury was instructed on that requirement
as 1t related to the two felony murder special
circumstances. (6 RT 1609.)

Pan’s case, therefore, is not a situation where
the prosecution was not on notice or did not have an
opportunity during the trial to prove that Pan was a major
participant, who acted with reckless indifference to human
life. They had that opportunity and failed to prove it at
Pan’s original trial on the special circumstances
allegations.

In Pan’s original opening brief, he argued that
the evidence was insufficient to support the two special
circumstance finding of attempted robbery and burglary and
that the Court should vacate the death sentence. (AOB pp.
287-299.) His insufficient evidence argument was based on
the United States Supreme Court decisions in Enmond and
Tison. Such an argument, 1f successful, would be tantamount
to an acquittal on the special circumstances allegations,
and the Double Jeopardy Clause would bar retrial of those

allegations. (People v Green (1980) 27 Cal. 3d 1, 62.)

Pan’s current argument, that the evidence 1is
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insufficient to convict him of the two Sacramento murders
is, legally speaking, the same argument he has made on the
special circumstances allegations. He argues that the
evidence 1is insufficient to convict him of felony murder
because the evidence is insufficient to establish he was a
major participant in the underlying felony, who acted with
reckless indifference to human life.

If the prosecutor’s evidence is insufficient on
those two elements on the special circumstances allegations,
the evidence is also insufficient on the felony murder
convictions. Therefore, the Court should reverse the two
murder convictions and rule that retrial is barred under the
Double Jeopardy Clause.

Further support for this outcome is seen in Penal
Code, section 1172.6, subdivision (d) (2), which provides
that “If there is a prior finding by a court or a jury that
the petitioner did not act with reckless indifference to
human life or was not a major participant in the felony, the
court shall vacate the petitioner’s conviction and
resentence the petitioner.” Two cases have held that this
statute requires the trial court to vacate the first degree
felony murder conviction and resentence the defendant on the

remaining counts. (People v Clayton (2021) 66 Cal. App. 5%
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145, 157; People v Ramirez (2019) 41 Cal. App. 5™ 923, 933;

see also, People v Strong (2022) 13 Cal. 5% 698, 712-713.)

There is no provision in Section 1172.6 (d) (2), in
cases where there is a prior finding the defendant was not a
major participant or did not act with reckless indifference
to human life, for a hearing at which the prosecution can
offer additional evidence to prove that the petitioner is
gulilty of murder under California law as amended by the
changes to Section 188 or 189 made effective January 1,
2019. The provisions relating to a hearing at which the
prosecution can offer evidence to prove the petitioner’s
guilt of murder under the new laws, applies to a petitioner,
under different circumstances, who files a petition for
resentencing in the trial court. (Pen. Code § 1172.6, subd.
(d) (3).)

In People v Ramirez, supra, the Court held that

the Legislature's use of the word “shall” in section
1170.95, subdivision (d) (2) imposed “a mandatory duty on the
court to vacate [the petitioner's] sentence” and “proceed
directly to resentencing” when a court or jury has already
found the petitioner was not a major participant or did not
act with reckless indifference to human life. (People v

Ramirez, supra, at 932.) “Under these circumstances, the
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trial court was required by section 1170.95, subdivision
(d) (2) to wvacate the conviction and resentence defendant on

the remaining counts.” (People v Ramirez, supra, at 933.)

Penal Code section 1170.95, referred to in Ramirez, was
later renumbered to be Penal Code section 1172.6. (People v
Strong (2022) 13 Cal. 5% 698, 708 n. 2.)

The resentencing contemplated by the statute is a
resentencing “on the remaining charges.” (Pen. Code §
1172.6 (d) (3).) In Pan’s case, those remaining charges are
the felony murder predicate crimes of attempted robbery in
Count 5 and burglary in Count 4. At the original sentencing
hearing where Pan was sentenced to death, the trial court
suspended imposition of sentence on Counts 4 and 5 and
ordered the sentences stayed pursuant to Penal Code section
o54. (7 RT 1902.) If the Court vacates the two Sacramento
murder convictions and the two felony murder special
circumstance allegations, the case can be remanded for
resentencing on Counts 4 and 5, the burglary and attempted
robbery counts.

E. Reversal Of The Two Sacramento Murder Convictions
Requires The Court To Vacate The Death Sentence

The jury returned a single verdict of death in

this case based on Pan’s conviction of three counts of first
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degree murder, the two Sacramento murders and the one Pomona
murder. The law allowed the prosecution to seek the death
penalty based on the jury’s finding of three special
circumstances, murder during the course of an attempted
robbery, murder during the course of a burglary, and
multiple murder. If the Court reverses the two murder
convictions and the two special circumstances, the Court
should also reverse and vacate the death sentence.

At the penalty phase of a capital trial, the
penalty verdict must be set aside 1f “there is a reasonable
(i.e. realistic) possibility that the jury would have
rendered a different verdict had the errors or error not

occurred.” (People v Brown (1988) 46 Cal. 3d 432, 448.) For

federal constitutional error, the Court must reverse, unless
the Court can find the error “was harmless beyond a

reasonable doubt.” (Chapman v California (1967) 386 U.S.

18, 25.)

In People v Horton (1995) 11 Cal. 4™ 1068, 1140,

the Court vacated a death sentence 1n a case where one of
two special circumstance allegations was held to be invalid.
The Court found that the prior murder special circumstance
allegation was constitutionally invalid because of a

violation of the defendant’s right to counsel. Despite the
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existence of a valid second special circumstance allegation
of murder during the course of a robbery, the Court vacated
the death penalty judgment. The Court stated: “[W]e
conclude there exists a reasonable possibility the jury
would have returned a verdict of life imprisonment without
the possibility of parole, instead of death, absent the
prior-murder-conviction special circumstance finding.”

(People v Horton, supra, 11 Cal. 4™ at 1140.)

In Brown v Sanders (2006) 546 U.S. 212, 220, the

Supreme Court stated that: “An invalidated sentencing factor
(whether an eligibility factor or not) will render the
sentence unconstitutional by reason of its adding an
improper element to the aggravation scale in the weighing
process unless one of the other sentencing factors enables
the sentencer to give aggravating weight to the same facts
and circumstances.” In Brown, two of four special
circumstance allegations, the burglary-murder special
circumstance and heinous, atrocious, or cruel special
circumstance, were vacated on technical grounds. The Court
held that there was no error in the jury considering the
facts of these two special circumstances as aggravating
factors bearing upon the circumstances of the crime as

sentencing factors. Thus, the weighing process was not
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skewed and no constitutional violation occurred. (Brown v
Sanders, supra, at 222-223.)

The situation in Pan’s case is much different. In
Pan’s case, the jury was told to determine whether Pan
should receive the death penalty or life without possibility
of parole, based upon his conviction of three first degree
murders. They returned a verdict of death. Now, the record
shows that Pan is only guilty of one first degree murder,
the Pomona murder. He also no longer has three special
circumstance findings. The attempted robbery and burglary
special circumstances must be vacated for insufficient
evidence. He only has the single prior murder special
circumstance.

The difference between three murders and one
murder 1s so substantial that the Court must find that the
weighing process of the jury has been skewed adversely
against appellant. It is more likely that a jury would vote
for death in a case where a defendant has been convicted of
three murders rather than one murder. This is just a matter
of common sense. The two added murders violated the rule in

Brown v Sanders by adding “an improper element to the

aggravation scale in the weighing process.” (Brown v

Sanders, supra, at 220.)
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Respondent may argue that it was proper for the
Jjury to hear evidence of the same facts concerning Pan’s
participation in the attempted robbery and burglary and
therefore no skewing of the weighing process occurred.
However, there is a major difference between the jury
considering that evidence as proof of Pan’s guilt of two
murders, verses his participation in an attempted robbery
and burglary. In other words, allowing the jury to consider
the attempted robbery and burglary aggravating factors 1is
not the same as telling the jury that Pan is guilty of the
two Sacramento murders, when they are deciding whether to
vote for the death penalty in his case.

The problem is not so much that the jury heard
evidence of Pan’s participation in the attempted robbery and
burglary that resulted in two deaths. The problem is that
during the trial the jury was deciding whether to impose the
death penalty on Pan for three murders, when based on
changes in the law, he is only guilty of one murder, the
Pomona murder.

A jury would more likely vote for death in a case
where a defendant was convicted of three murders, than in a
case where a defendant was convicted of only one murder.

(Compare, People v Turner (2020) 10 Cal. 5% 786, 825 [Error
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in admitting evidence of a fetus murder did not undermine
the penalty judgment where defendant convicted of murdering
10 women].) Therefore, the Court should find that Pan was
prejudiced by the jury’s consideration of the two Sacramento
murder convictions in deciding on the death penalty in his

case. The Court should vacate the death sentence.

CONCLUSION

Based on the foregoing, appellant urges the Court
to reverse his two Sacramento murder convictions in Counts 1
and 2, vacate the attempted robbery and burglary special
circumstances allegations, and bar retrial of both the
murder convictions and the special circumstances convictions
under the Double Jeopardy Clause and Penal Code section
1172.6 (d) (2). The Court should also vacate the death
sentence, since the jury’s verdict was partially based on

the now reversed Sacramento murder convictions.

Respectfully submitted,

/s/

JOSEPH F. WALSH
Attorney for Appellant
SAMRETH SAM PAN
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