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INTRODUCTION 

The heightened risk of wildfires in California due to a 

changing climate has intensified the challenges faced by electric 

utilities and their regulator, the California Public Utilities 

Commission.  Beginning in 2017, California’s hotter, drier 

weather has fueled catastrophic wildfires across the state that 

have far exceeded historical activity.  For example, in 2020, a 

staggering four million acres burned in California, with five of 

the six then-largest wildfires in California’s history occurring in 

that year.  While energized powerlines in California (and across 

the country) have long caused ignitions, mainly due to objects 

hitting energized lines or component failures, the risks from an 

ignition caused by electrical lines in California have changed 

dramatically.   

To address the high risk posed by wildfires, the PUC 

authorizes electric utilities to prospectively de-energize their 

lines when certain PUC-approved criteria are met.  Such 

de-energizations—called Public Safety Power Shutoffs or PSPS—

are a powerful public safety tool that has saved lives and homes.  

PSPS are particularly effective because they eliminate the risk of 

ignition at exactly the places and on exactly the days and times 

when the threat of uncontrolled fire spread is extreme—when 

vegetation is very dry, the air is very dry and winds are 

unusually strong. 

In authorizing PSPS, the PUC carefully considered 

the risks that de-energization poses to the public, and in 

particular to medically vulnerable customers, and balanced those 
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risks against the risk of harms caused by a wildfire ignition.  

The PUC determined that power shutoffs are appropriate to 

protect lives and homes under certain circumstances (namely, 

during weather that poses extreme wildfire risk) and established 

mandatory guidelines that utilities must follow in determining 

whether to use PSPS to ensure that the PUC’s careful balancing 

of interests is implemented. 

Plaintiff suggests PSPS events occur exclusively 

because of an alleged failure by PG&E to maintain its grid.  But, 

in reality, PSPS is a tool that the PUC has authorized for use by 

all major utilities in California (including PacifiCorp, Southern 

California Edison and SDG&E), and one that is actively used by 

all of them when parts of their service territory experience a 

combination of high wind, dry air and parched vegetation.  

Indeed, following catastrophic wildfires in 2017, the Legislature 

passed a law that required utilities to submit wildfire mitigation 

plans that must include “[p]rotocols for . . . deenergizing portions 

of the electrical distribution system that consider the associated 

impacts on public safety”, as well as “protocols related to 

mitigating the public safety impacts” of de-energization.  (Pub. 

Util. Code § 8386(c)(6).)   

Following that law’s passage, the PUC reviews the 

comprehensive wildfire mitigation plans submitted by PG&E and 

other utilities each year, including their PSPS protocols, to 

ensure that they are appropriate.  The PUC also requires 

utilities to give a public briefing each year on their PSPS plans 

for the upcoming wildfire season.  Then, during the wildfire 
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season, after each and every individual PSPS event, utilities 

must prepare a report for the PUC, which the PUC analyzes to 

ensure utilities are complying with PUC guidelines. The PUC has 

repeatedly penalized utilities when it has determined they fell 

short, including one penalty in excess of $100 million.  

In short, the PUC’s regulation of PSPS is broad and 

continuing.  And the PUC has overseen a critical and evolving 

public safety tool in a manner that carefully balances the safety 

risks and other harms of turning off power against the safety 

risks of keeping it on. 

Public Utilities Code section 1759 (“section 1759”) 

permits the PUC to exercise effectively its broad regulatory 

power over public utilities by divesting trial courts of jurisdiction 

over actions that “enjoin, restrain, or interfere with the [PUC] in 

the performance of its official duties”.  This Court has held that 

section 1759 preempts civil lawsuits when a plaintiff seeks to 

have a court impose civil liability on a defendant for conduct that 

the PUC authorizes as part of a broad and continuing regulatory 

program.      

Here, Plaintiff’s lawsuit, if permitted to proceed, 

would interfere with the PUC’s regulation of PSPS.  Plaintiff 

seeks to hold PG&E liable for billions of dollars in alleged 

damages (due to things such as customers’ distress from fear of 

the dark, lost food, and the cost of candles and batteries) arising 

from each and every shutoff that PG&E has undertaken since 

October 2019, even though he does not allege that PG&E’s PSPS 

events violated the PUC’s guidelines, and even though he 
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acknowledges that PG&E’s PSPS events were necessary for 

public safety.  Plaintiff also seeks punitive damages and 

injunctive relief.  The specter of massive civil liability imposed 

on utilities for complying with the PUC’s guidelines for PSPS 

would chill and restrict utilities’ use of this critical public safety 

tool, and cause utilities to strike a different balance of interests 

from the one the PUC has developed and is continuously working 

to refine.  As the PUC has put it, allowing Plaintiff to recover 

damages here “would frustrate the Commission’s efforts to 

ensure, through its rules and decisions, that utilities are 

appropriately balancing competing interests”.  (Br. of Amicus 

Curiae Cal. P.U.C., Gantner v. PG&E Corp. (9th Cir., Sept. 1, 

2021, No. 21-15571), Dkt. No. 36 [hereinafter “PUC 9th Cir. Br.”], 

at p. 14.)    

Plaintiff does not deny the Court’s precedents holding 

that section 1759 bars the imposition of civil liability for 

PUC-authorized conduct.  Instead, he claims that these 

precedents should not apply to his claim because he alleges that 

PG&E’s negligence in maintaining its grid created the need in 

the first place for the shutoffs that the PUC authorized.  In other 

words, Plaintiff claims that he can avoid section 1759 preemption 

and impose civil liability for damages directly arising from 

PUC-authorized conduct by alleging the authorized conduct 

should have been avoided in the first place.   

Plaintiff’s argument rests on a mistaken premise.  

The PUC does not authorize utilities to use PSPS as “a free pass 

for their own negligence” in maintaining their grids, as Plaintiff 
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suggests.  The PUC has instead authorized PSPS for times when 

the weather creates extreme wildfire risk.  And Plaintiff is clear 

that he does not allege that PG&E in any way failed to comply 

with the PUC’s mandates about when it is appropriate to 

interrupt service.   

Beyond resting on this incorrect premise, Plaintiff’s 

“causal chain” argument does nothing to change the conclusion 

that imposing civil liability for conduct authorized by the PUC 

(here, initiating a PSPS event when it is called for by the PUC’s 

guidelines) interferes with the PUC’s authorization of that 

conduct.  As a result, section 1759 bars Plaintiff’s claim. 

Plaintiff’s claim is also independently barred by the 

plain language of PG&E’s Tariff Rule 14, which governs PG&E’s 

provision of service to customers and carries the force of law.  On 

its face, Rule 14 is clear:  PG&E may interrupt service to 

customers without liability when it is necessary for public safety.  

Because there is no dispute that the service interruptions at issue 

here were necessary for public safety, Rule 14 bars Plaintiff’s 

claim.  

 STATEMENT OF THE CASE 

A. Factual Background 

1. The PUC Closely Regulates Prospective 
De-Energization, Ensuring that Utilities Comply 
with Its Careful Balancing of the Interests at Stake. 

The PUC regulates PG&E and other electric utilities 

in California, including those utilities’ efforts to enhance public 

safety and prevent deadly wildfires.  (Cal. Const., art. XII, 
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§§ 1-6; see also Pub. Util. Code § 8386.)  In doing so, it is the 

PUC’s responsibility to balance the interests of all stakeholders.   

This is the case with the PUC’s regulation of PSPS, 

which involves competing interests.  (See PUC 9th Cir. Br. 13 

(“Under California law, it is the job of CPUC to balance the costs 

and benefits of PSPS events and regulate them accordingly.”).)  

On the one hand, de-energization during extreme weather 

conditions saves lives and property by reducing the risk of 

wildfires sparked by electrical equipment.  On the other hand, 

de-energization leaves communities and essential facilities 

without power, “which brings its own risks and hardships, 

particularly for vulnerable communities and individuals”.  

(1-SER-281 [Cal. P.U.C. Rulemaking 18-12-005 at 2].) 

Since 2008, when SDG&E first applied to the PUC 

for authorization to use power shutoffs after the Rice, Witch and 

Guejito wildfires in Southern California killed two people, injured 

40 firefighters and destroyed over 1600 structures,1 the PUC has 

carefully balanced the interests implicated in its authorization of 

prospective de-energization and enforcement of its related 

guidelines.  In fact, the PUC initially denied SDG&E’s 

application to implement a power shutoff program precisely 

because SDG&E failed to show that “shutting off power results in 

a net reduction in wildfire ignitions during hazardous fire 

conditions” and “the benefits of SDG&E’s Power Shut-Off Plan 

_____________________________ 
1 (See 1-SER-190 [Cal. P.U.C. Dec. 09-09-030 at 24]; see also 
Resp’ts’ Mot. for Judicial Notice, Ex. 1, Application of SDG&E for 
Review of its Proactive De-Energization Measures and Approval 
of Proposed Tariff Revisions (U 902-E) (Dec. 22, 2008).)   
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outweigh the adverse impacts”.  (1-SER-207 [Cal. P.U.C. Dec. 

09-09-030 at 41].)   

In 2012, when the PUC revisited SDG&E’s 

application and held that the utility could prospectively 

de-energize its lines under certain weather conditions, it did so 

only after carefully balancing the threat of ignition against the 

serious risks associated with shutting off power.  (See, e.g., 

1-SER-248–49 [Cal. P.U.C. Dec. 12-04-024 at 7–8] [reviewing 

concerns from groups regarding harm of power shutoffs on 

persons with disabilities]; 1-SER-187–89, 1-SER-197–206 [Cal. 

P.U.C. Dec. 09-09-030 at 21–23, 31–40] [reviewing negative 

effects of power shutoffs such as loss of communication networks, 

adverse impact on water supply, costs to prepare for shutoff 

events, costs incurred during shutoff events, loss of food and 

medications and loss of economic activity].)   

The PUC’s regulation of PSPS has grown in the years 

that followed.  Following the catastrophic Thomas and North 

Bay Fires in 2017, the PUC adopted ESRB-8, affirming that 

California law “give[s] electric utilities authority to shut off 

electric power in order to protect public safety.  This authority 

includes shutting off power for the prevention of fires caused by 

strong winds.”  (2-ER-210 [ESRB-8 at 2].)  In ESRB-8, the PUC 

recognized that “[d]e-energizing electric facilities during 

dangerous conditions can save lives and property and can prevent 

wildfires”.  (2-ER-209 [ESRB-8 at 1].)  ESRB-8 extended the 

PUC’s decision authorizing SDG&E’s power shutoff program to 

all investor-owned utilities and enhanced the PUC’s 
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de-energization policies to provide “guidelines that [investor-

owned utilities] must follow” when conducting PSPS events.  

(2-ER-209, 213 [ESRB-8 at 1, 5].)   

In 2018, the Legislature passed Senate Bill 901 

(Dodd) (“SB 901”), which requires utilities with equipment in 

areas with significant fire risk to prepare a wildfire mitigation 

plan that must be reviewed annually for approval by the PUC.2  

Annual wildfire mitigation plans must include “[p]rotocols for . . . 

deenergizing portions of the electrical distribution system that 

consider the associated impacts on public safety”, as well as 

“protocols related to mitigating the public safety impacts” of 

de-energization.  (Pub. Util. Code § 8386(c)(6).)  Those protocols 

define the circumstances under which de-energization may be 

required (such as when wind speeds exceed equipment design 

limits) or is otherwise appropriate.  (See, e.g., 1-SER-266 [Cal. 

P.U.C. Dec. 12-04-024 at 25] [affirming prior determination that 

SDG&E’s “statutory obligation to operate its system safely” 

required SDG&E to de-energize if strong winds “threaten to 

topple power lines onto tinder dry brush”].)  As a result of SB 

_____________________________ 
2 Prior to July 2021, the PUC was responsible for conducting the 
initial review of and approving utilities’ wildfire mitigation plans.  
As of July 2021, the responsibility for the initial review and 
approval of wildfire mitigation plans has been transferred to the 
Office of Energy Infrastructure Safety, but that Office’s approval 
of a wildfire mitigation plan must still be ratified by the PUC.  
(Pub. Util. Code §§ 8385(b), 8386.3(a).) 
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901, each of California’s six major electric utilities has adopted a 

PSPS program.3      

Since the passage of SB 901, the PUC has refined its 

PSPS guidelines and actively policed utility compliance with 

those guidelines to ensure, among other things, that utilities 

maintain the PUC’s balance of interests in implementing PSPS 

events.  For example, in 2018, the PUC opened an Order 

Instituting Rulemaking “to examine its rules allowing electric 

utilities under the Commission’s jurisdiction to de-energize power 

lines in case of dangerous conditions that threaten life or 

property in California”.  (1-SER-280 [Cal. P.U.C. Rulemaking 

18-12-005 at 1].)  In that proceeding, the PUC evaluated 

whether it should develop “metrics for determining when 

de-energization is appropriate”, the appropriate level of 

discretion to grant utilities in calling PSPS events and additional 

guidelines that the PUC should adopt to ensure that impacts to 

customers are minimized.  (1-SER-287 [Cal. P.U.C. Rulemaking 

18-12-005 at 8].)  In 2020, the PUC adopted updated and 

additional PSPS guidelines, aimed at further mitigating negative 

impacts to the public caused by PSPS events and improving 

“identification, communication, and contact with vulnerable 

populations”.  (Dec. Adopting Phase 2 Updated and Add’l 

Guidelines for De-Energization of Elec. Facilities to Mitigate 

Wildfire Risk (Cal. P.U.C., May 28, 2020), No. 20-05-051 [2020 

_____________________________ 
3 (See Resp’ts’ Mot. for Judicial Notice, Ex. 11, PUC, Utility 
Public Safety Power Shutoff Plans (De-Energization) [“The six 
electric utilities that provide power in California presented their 
[PSPS] preparation plans to CPUC staff.”].) 
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WL 3264920, at *6].)  In 2021, the PUC announced the latest 

changes to its PSPS guidelines, focused on improving customer 

notification and further mitigating adverse impacts of PSPS 

events.  (Dec. Adopting Phase 3 Revised and Add’l Guidelines 

and Rules for Pub. Safety Power Shutoffs of Elec. Facilities to 

Mitigate Wildfire Risk (Cal. P.U.C., June 24, 2021), No. 21-06-034 

[hereinafter “PUC Dec. Adopting Phase 3 Guidelines”] [2021 WL 

2852304, at *14].)   

And in a decision addressing its investigation into 

whether California utilities prioritized safety and complied with 

the PUC’s requirements with respect to PSPS events in 2019, the 

PUC instituted additional changes to its PSPS requirements.  

(Dec. Addressing the Late 2019 Pub. Safety Power Shutoffs by 

Pac. Gas & Elec. Co., S. Cal. Edison Co. and San Diego Gas & 

Elec. Co. (Cal. P.U.C., June 3, 2021), No. 21-06-014 [hereinafter 

“PUC June 2021 Decision”] [2021 WL 2473851].)  Among other 

things, that decision included measures to ensure that utilities 

“adequately considered” alternatives to de-energization before 

instituting a PSPS event and “improve transparency in all 

aspects of utility decision-making related to initiating proactive 

power shutoffs”.  (Id. at *2, *43.)   

The PUC’s review of utilities’ decisions to implement 

PSPS events and enforcement of utility compliance with its PSPS 

guidelines are active and ongoing.  Among other reporting 

requirements, utilities are required, after each PSPS event, to 

submit a lengthy report to the PUC so that the PUC can review 

each event for compliance with its guidelines.  (See id. at *147.)  
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The PUC solicits public comment and holds public hearings to 

evaluate utilities’ implementation of PSPS events and, if the PUC 

determines that a utility has failed to adhere to the PSPS 

guidelines, the PUC assesses penalties or requires the utility to 

take corrective actions.  For example, the PUC held a hearing to 

address deficiencies in Southern California Edison’s 2020 PSPS 

events and required the utility to submit a corrective action plan 

with bi-weekly updates.4  In 2021, the PUC penalized PG&E in 

the amount of $106 million for violating certain guidelines during 

the 2019 PSPS events related to website outages and customer 

notifications.5  And most recently, the PUC’s Safety and 

Enforcement Division proposed Administrative Enforcement 

Orders imposing corrective actions and more than $22 million in 

penalties upon PG&E, Southern California Edison and SDG&E 

for violations related to their 2020 PSPS events.6 

_____________________________ 
4 (Resp’ts’ Mot. for Judicial Notice, Ex. 4, M. Batjer, letter to K. 
Payne re 2020 SCE Public Safety Power Shutoff Performance 
(Jan. 19, 2021).) 
5 (Resp’ts’ Mot. for Judicial Notice, Ex. 5, Presiding Officer’s 
Decision on Alleged Violations of Pacific Gas and Electric 
Company with Respect to Its Implementation of the Fall 2019 
Public Safety Power Shutoff Events (Cal. P.U.C., May 26, 2021), 
p. 2.) 
6 (Resp’ts’ Mot. for Judicial Notice, Ex. 9, PUC, Press Release, 
CPUC Staff Proposed Utility Penalties for Poor Execution of 
Certain 2020 PSPS Events (Cal. P.U.C., June 15, 2022).)  
Southern California Edison and PG&E have requested hearings 
to contest the penalties assessed to them. 
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2. PG&E’s PSPS Program 

Before the 2019 wildfire season, and pursuant to SB 

901, PG&E filed its 2019 Wildfire Safety Plan with the PUC.  

The PUC approved that Plan after extensive review, which 

included soliciting and considering public comments.  (See 3-ER-

355 [Cal. P.U.C. Dec. 19-05-37 at 58].) 

Under that plan, PG&E looked to a combination of 

factors when determining whether to de-energize, including:  

(a) a Red Flag Warning declared by the National Weather 

Service; (b) low humidity levels; (c) forecasted sustained winds 

generally above 25 miles per hour and wind gusts in excess of 

approximately 45 miles per hour; (d) computer-simulated ignition 

spread and consequence modeling; (e) conditions of dry fuel on 

the ground and live vegetation; and (f) on-the-ground, real-time 

wildfire-related information from PG&E’s Wildfire Safety 

Operations Center and field observations from PG&E field crews.  

(2-SER-433–34 [Wildfire Safety Plan at 97–98].)7   

_____________________________ 
7 Since 2019, PG&E has, in numerous respects, enhanced its 
PSPS protocols, as set forth in its approved Wildfire Mitigation 
Plans.  For example, starting in 2021, PG&E considers 
additional criteria related to pending work. (See Resp’ts’ Mot. for 
Judicial Notice, Ex. 8, PG&E, 2022 Wildfire Mitigation Plan (Feb. 
25, 2022) [hereinafter “PG&E 2022 Wildfire Mitigation Plan”], 
pp. 898–905.)  PG&E regularly inspects its lines to identify trees 
that need to be trimmed or electrical components that need 
maintenance.  That work is then “tagged” for completion within 
a certain time period (e.g., within 24 hours or within three 
months) by work crews based on the priority of the tag.  (See, 
e.g., id. at p. 168.)  When fire risk is forecast to be sufficiently 
elevated, based on the weather in a particular area, PG&E 
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Leading up to each of the 2019 PSPS events Plaintiff 

addresses in his complaint (the “2019 PSPS Events”), PG&E 

forecast high wind speeds, low humidity and critically dry fuel 

levels.8  After each of these events, PG&E personnel patrolled 

the circuit sections that had been de-energized to check for safety 

concerns before re-energizing.  During these patrols, PG&E 

personnel identified hundreds of instances of vegetation and 

infrastructure damage and hazard issues, including instances 

where vegetation was blown by strong winds onto or near 

de-energized lines, where a fire could have ignited but for 

de-energization.9 

Plaintiff suggests that PG&E has used PSPS only 

because PG&E’s alleged negligent maintenance of its grid left it 

with no other option.  (Opening Br. 7–8.)  But as the PUC has 

recognized, electrical equipment can spark a wildfire even when 

constructed and maintained properly.  (1-SER-266 [Cal. P.U.C. 

Dec. 12-04-024 at 25].)  Strong windstorms can snap branches off 

healthy trees and carry them or other objects (such as debris) into 

PG&E’s lines and cause an ignition.  Diablo winds can exceed 

_____________________________ 
considers whether pending work on high-priority tags can be 
accelerated in that area prior to the weather event and, if not, 
PG&E will de-energize to reduce risk.  (Id. at p. 900.) 
8 (See, e.g., Resp’ts’ Mot. for Judicial Notice, Ex. 2, PG&E, PG&E 
Public Safety Power Shutoff (PSPS) Report to the CPUC Oct. 26 
& 29, 2019 De-Energization Event (Nov. 18, 2019), p. 6.) 
9 (See, e.g., id. at p. 2 [identifying 328 cases of “damages or 
hazards through patrols” which included “things that could have 
sparked an ignition if the line was left energized such as a tree 
limb found suspended in electrical wires”].) 
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the design limits of PG&E’s equipment and cause it to topple—

even if that equipment is well-maintained.  (See ibid. 

[acknowledging that utility may be required to de-energize to 

protect public safety when “strong Santa Ana winds threaten to 

topple power lines onto tinder dry brush”].)   

Similarly, electrical equipment owned and 

maintained by a private homeowner or business—not PG&E—

could fail in strong wind conditions and cause a fire.  Indeed, the 

2017 Tubbs Fire illustrates the public safety benefits of PSPS in 

such a circumstance.  Fueled by a severe windstorm and dry 

vegetation, the fire—which started before PG&E had a PSPS 

program—killed 22 people and destroyed about 3,000 homes in 

Napa and Sonoma counties.  CAL FIRE determined that the 

Tubbs Fire was caused by a failure on a homeowner’s private 
electrical system, not PG&E’s equipment.10  A de-energization 

(had it been available then) would have prevented the fire and 

saved those 22 lives and 3,000 homes. 

PG&E, along with every other PUC-regulated electric 

utility in California, uses PSPS as a wildfire mitigation tool 

under the guidance and oversight of the PUC.11  PG&E does so 

to save lives and homes. 

_____________________________ 
10 (See Investigation Report (Cal. Dep’t of Forestry and Fire 
Protection Sonoma-Lake Napa Unit, Oct. 8, 2017), pp. 76–78, at 
http://s1.q4cdn.com/880135780/files/doc_downloads/2019/05/TUB 
BS-LE80_Redacted.pdf.) 
11 (See Resp’ts’ Mot. for Judicial Notice, Ex. 6, PUC, Press 
Release, CPUC to Hold Public Briefings on Utility Readiness for 
2021 Public Safety Power Shutoffs (Cal. P.U.C., July 15, 2021).) 

http://s1.q4cdn.com/880135780/files/doc_downloads/2019/05/TUBBS-LE80_Redacted.pdf
http://s1.q4cdn.com/880135780/files/doc_downloads/2019/05/TUBBS-LE80_Redacted.pdf
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B. PROCEDURAL HISTORY 

1. Plaintiff’s Complaint Seeks to Impose Liability for 
PUC-Authorized PSPS Events. 

Plaintiff filed his complaint by initiating an 

adversary proceeding in PG&E’s Chapter 11 proceedings.  (4-ER-

486.)  Plaintiff claims that he and members of the putative class 

suffered, as a direct result of losing electric service during the 

2019 PSPS Events, financial hardships, property damage, loss of 

earnings and profits and emotional distress.  (See 4-ER-487 

[Compl. ¶ 3].)  Notably, Plaintiff does not allege that PG&E was 

negligent in the way it implemented the 2019 PSPS Events or 

that PG&E violated the PUC’s PSPS guidelines or its own PSPS 

criteria in implementing those PSPSs.  (See 1-SER-89 [Pl.’s 

Response to PUC Amicus Br. at 3] [“[T]he Complaint does not 

allege that the shutoffs should not have been done or that they 

violated Commission policies.”]; 1-SER-13 [Pl.’s District Court 

Opening Br. at 4] [“[T]he Complaint does not contend that PG&E 

should not have implemented the PSPSs at issue, or that it 

implemented them improperly . . . ”].)  Rather, Plaintiff vaguely 

alleges that the 2019 PSPS Events, as well as every subsequent 

PSPS event, were necessitated by PG&E’s alleged historical 

negligent maintenance.  (See 4-ER-487 [Compl. ¶ 2].)  Plaintiff 

does this without identifying the specific circuits or lines that 

were de-energized in those PSPS events or describing how 

PG&E’s alleged negligent maintenance of those circuits or lines 

made the PSPS events necessary. 
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Plaintiff sought to certify a class including “[a]ll 

California residents and business owners who had their power 

shutoff by PG&E during the [2019 PSPS Events] and any 

subsequent voluntary Outages PG&E imposes on its customers 

during the course of litigation”.  (4-ER-503 [Compl. ¶ 85].)  That 

is, Plaintiff seeks damages for each and every PSPS event that 

PG&E has conducted since October 2019, regardless of whether 

each such event complied with PUC guidelines and was “justified 

in the moment”.  (1-SER-108 [Pl.’s Opp’n to Mot. to Dismiss at 

4].)  Plaintiff demands special and general damages of at least 

$2.5 billion, injunctive relief and punitive and exemplary 

damages.  (4-ER-508 [Compl. at 23].) 

2. The Lower Courts Dismiss Plaintiff’s Complaint. 

PG&E moved to dismiss Plaintiff’s Complaint, 

including on the ground that section 1759 preempts the action.  

The Bankruptcy Court granted PG&E’s motion, holding that 

litigating Plaintiff’s claim would hinder and interfere with the 

enforcement of the PUC’s guidelines approving PSPS events, 

particularly because Plaintiff did not allege damages from PG&E 

carrying out its PSPS events unreasonably or in contravention of 

PUC guidelines.  (1-ER-21–22 [Bankr. Decision at 8–9].)   

On appeal, the District Court affirmed the 

Bankruptcy Court’s dismissal of the complaint on the basis that 

Plaintiff’s action is preempted by section 1759 because it 

“interfere[s] with the CPUC’s PSPS policies and its ‘broad and 

continuing supervisory [and] regulatory program’”.  (1-ER-10 

[Dist. Ct. Order at 9].)  The District Court found that the 
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“CPUC’s regulatory policies, as reflected in [its PSPS] guidelines 

and the approval of the Wildfire Safety Plan, authorize [PG&E] 

to decide that a PSPS is warranted under certain circumstances” 

and that “[i]mposing liability on [PG&E] for implementing 

CPUC-approved PSPS events would force [PG&E] to choose 

between incurring potentially limitless negligence liability and 

protecting public safety in the manner dictated by the 

appropriate regulatory authority: CPUC.”  (1-ER-9 [Dist. Ct. 

Order at 8].)  The District Court observed that “[u]nder 

California law, it is the job of the CPUC to balance the costs and 

benefits of PSPS events and regulate them accordingly.  And it is 

not the job of the courts to regulate PSPS events through ad hoc 

imposition of negligence liability.”  (1-ER-10 [Dist. Ct. Order at 

9].)  

Plaintiff appealed to the U.S. Court of Appeals for the 

Ninth Circuit.  (4-ER-510.) 

3. The PUC Submits Amicus Curiae Briefs in Support of 
PG&E’s Position. 

In both the Bankruptcy Court and the Ninth Circuit, 

the PUC submitted an amicus curiae brief setting out its view 

that “adjudication of Plaintiff’s claim, as framed by the 

Complaint, would hinder and interfere with enforcement of the 

Commission’s guidelines concerning public safety power shutoffs 

and the Commission’s approval of the Utility’s 2019 Wildfire 

Safety Plan”.  (1-SER-97 [Br. Amicus Curiae Cal. P.U.C., 

Gantner v. PG&E Corp. (N.D. Cal., Mar. 4, 2020, No. 19-03061), 

Dkt. No. 19 [hereinafter “PUC Br.”] at 7).) 
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The PUC stated that the policies reflected in its 

guidelines and Wildfire Safety Plan approval “expressly 

authorize the Utility to decide that a public safety power shutoff 

is warranted under certain circumstances”.  (Id.)  But the 

Complaint “seeks to impose liability on the Utility for exactly 

such decisions, without alleging that any particular decision by 

the Utility to conduct a public safety power shutoff violated the 

Commission’s policies . . . [and] resulted from the Utility’s 

underlying failure to comply with any particular mandate”.  

(Ibid.)  Allowing Plaintiff’s lawsuit to proceed “for the purpose of 

imposing potentially billions of dollars of additional liability on 

PG&E . . . for PG&E’s decisions to call PSPS events ‘would 

interfere with the CPUC’s’ carefully calibrated policy decisions” 

regarding PSPS, including decisions aimed at ensuring “the 

correct balance is struck between the public harms caused by 

PSPS events, and the threats to public safety of not prospectively 

de-energizing power lines under conditions when fire risk is 

extremely high”.  (PUC 9th Cir. Br. 13–14.)  Therefore, the PUC 

concluded, allowing Plaintiff’s claim for damages “would frustrate 

the Commission’s efforts to ensure, through its rules and 

decisions, that utilities are appropriately balancing competing 

interests”.  (Id. at 14.) 

4. The Ninth Circuit Certifies Questions to this Court. 

The Ninth Circuit certified the following questions to 

this Court: 

1. Does California Public Utilities Code § 1759 
preempt a plaintiff’s claim of negligence brought 
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against a utility if the alleged negligent acts were 
not approved by the California Public Utilities 
Commission, but those acts foreseeably resulted in 
the utility having to take subsequent action (here, 
a Public Safety Power Shutoff), pursuant to CPUC 
guidelines, and that subsequent action caused the 
plaintiff’s alleged injury? 
 

2. Does PG&E’s Electric Rule Number 14 shield 
PG&E from liability for an interruption in its 
services that PG&E determines is necessary for 
the safety of the public at large, even if the need 
for that interruption arises from PG&E’s own 
negligence? 

ARGUMENT 

A. SECTION 1759 PREEMPTS PLAINTIFF’S 
COMPLAINT.  

1. Plaintiff’s Complaint Is Preempted by Section 1759 
Because It Seeks to Impose Liability on PG&E for 
Conduct that the PUC Has Authorized. 

Under this Court’s precedent in Covalt and Hartwell, 

section 1759 preempts a claim if it seeks to impose damages for 

conduct authorized by the PUC.  (San Diego Gas & Elec. Co. v. 

Superior Ct. (Covalt) (1996) 13 Cal. 4th 893, 935–43; Hartwell 

Corp. v. Superior Court (2002) 27 Cal. 4th 256, 276.)  As 

discussed below, if Plaintiff’s claim is allowed to proceed, it would 

eviscerate section 1759 and open the door for judicial rulings that 

are inconsistent with PUC decisions and regulatory actions, 

which is precisely what section 1759 is intended to prevent.   
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a. Under this Court’s Precedent, Section 1759 
Preempts Civil Actions that Seek Damages for 
Actions Authorized by the PUC.  

California Public Utility Code § 2106 (“section 2106”) 

and section 1759 govern civil actions for conduct regulated by the 

PUC.  Section 2106 permits civil courts to hear actions and 

award damages arising from a utility’s violation of PUC 

regulations and standards:   

Any public utility which does, causes to be done, or 
permits any act, matter, or thing prohibited or 
declared unlawful, or which omits to do any act, 
matter, or thing required to be done, either by the 
Constitution, any law of this State, or any order or 
decision of the commission, shall be liable to the 
persons or corporations affected thereby for all loss, 
damages, or injury caused thereby or resulting 
therefrom.   

(Pub. Util. Code § 2106.) 

Section 1759, however, divests trial courts of subject 

matter jurisdiction over any matter that would reverse or annul a 

specific PUC order, or that “would simply have the effect of 

undermining a general supervisory or regulatory policy of the 

commission, i.e. when it would ‘hinder’ or ‘frustrate’ or ‘interfere 

with’ or ‘obstruct’ that policy”.  (Covalt, supra, 13 Cal. 4th at 

p. 918.)  Section 1759 provides:  

No court of this state, except the Supreme Court and 
the court of appeal, to the extent specified in this 
article, shall have jurisdiction to review, reverse, 
correct, or annul any order or decision of the 
commission or to suspend or delay the execution or 
operation thereof, or to enjoin, restrain, or interfere 
with the commission in the performance of its official 
duties, as provided by law and the rules of court.   
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(Pub. Util. Code § 1759.) 

Section 1759 protects the broad regulatory authority 

that the Constitution grants the PUC.  (See Cal. Const., art. XII, 

§§ 1–6.)  As this Court recognized in Covalt, the “‘commission is 

a state agency of constitutional origin with far-reaching duties, 

functions and powers.’”  (Covalt, supra, 13 Cal. 4th at p. 914 

[citations omitted].)  The PUC’s “‘authority has been liberally 

construed’ and includes not only administrative but also 

legislative and judicial powers”.  (Id. at p. 915 [citations 

omitted].)  In light of this broad authority conferred by the 

Constitution, the Legislature provided for “narrow” judicial 

review of PUC decisions.  (Ibid. [citing Pub. Util. Code § 1756].)  

That narrow review is limited in scope and may occur only in this 

Court or the Court of Appeal—not the lower courts or federal 

courts.  (Pub. Util. Code §§ 1756, 1757, 1758, 1760.)  Having 

thus limited judicial review of the PUC’s decisions to the 

appellate courts, “the Legislature then made it clear in section 

1759 . . . that no other court has jurisdiction either to review or 

suspend the commission’s decisions or to enjoin or otherwise 

‘interfere’ with the commission’s performance of its duties”.  

(Covalt, supra, 13 Cal. 4th at p. 916 [citing Pub. Util. Code 

§ 1759].)          

In light of the broad supervisory and regulatory 

authority of the PUC, civil actions under section 2106 are 

“limited to those situations in which an award of damages would 

not hinder or frustrate the commission’s declared supervisory or 

regulatory policies”.  (Waters v. Pac. Tel. Co. (1974) 12 Cal. 3d 1, 
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4; see also Covalt, supra, 13 Cal. 4th at pp. 916–17.)  In the event 

of a conflict between sections 1759 and 2106, this Court has 

unequivocally held that section 2106 must give way to and be 

limited by section 1759:  “[I]n order to resolve the potential 

conflict between sections 1759 and 2106, the latter section must 

be construed as limited to those situations in which an award of 

damages would not hinder or frustrate the commission’s declared 

supervisory and regulatory policies.”  (Covalt, supra, 13 Cal. 4th 

at pp. 917–18 [citing Waters, supra, 12 Cal. 3d at p. 4].)  That is, 

section 1759 has “primacy” and the role of section 2106 is 

“correspondingly limited”.  (Id. at p. 917.)12   

In Covalt, this Court held that a lower court does not 

have jurisdiction over a civil action where:  (1) the PUC has the 

authority to regulate the conduct at issue; (2) the PUC has 

exercised that authority; and (3) the action would hinder or 

_____________________________ 
12 This limitation on the public’s ability to sue for authorized 
conduct is not unique to the PUC’s regulation of utilities.  Civil 
Code Section 3482, for example, bars nuisance lawsuits where 
the complained-of conduct is expressly authorized.  
(Varjabedian v. City of Madera (1977) 20 Cal. 3d 285, 291.)  
Accordingly, courts have found that lawsuits may not proceed 
where plaintiffs allege that a defendant’s authorized conduct was 
performed in a way that constitutes a nuisance.  (See, e.g., 3500 
Sepulveda, LLC v. Macy’s West Stores, Inc. (9th Cir. 2020) 
980 F.3d 1317, 1325 [“Plaintiffs do not point to any specific 
offensive conduct or manner that was not authorized by the City.  
Accordingly, Plaintiffs have not raised triable issues of fact 
regarding the nuisance claim.”]; Farmers Ins. Exchange v. State 
of Cal. (1985) 175 Cal. App. 3d 494, 503 [“In our case the 
nuisance complained of . . . was precisely what was authorized by 
the various statutes outlined in section I.  Civil Code section 
3482 is therefore fully exculpatory.”].) 
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interfere with PUC policies.  (Covalt, supra, 13 Cal. 4th at 

pp. 923, 926, 935.)  Here, it is undisputed that the PUC has the 

authority to regulate PSPS and has exercised that authority.  

Thus, the only Covalt factor in dispute is whether Plaintiff’s 

action would hinder or interfere with the PUC’s policies.  

(Opening Br. 20 [“Only the third prong is at issue here.”].)   

This Court has held that an action seeking to impose 

liability for utility conduct that is authorized by the PUC meets 

the third prong of the Covalt test and improperly interferes with 

the PUC’s regulatory authority.  For example, in Covalt, the 

plaintiffs sought damages relating to electric and magnetic fields 

emanating from powerlines, which the plaintiffs claimed emitted 

high and unreasonably dangerous levels of electromagnetic 

radiation that the defendant utility had failed to mitigate.  At 

the time, “the question whether powerline electric and magnetic 

fields pose a danger to health had become a matter of some public 

concern and a source of growing controversy in the scientific 

community”.  (Covalt, supra, 13 Cal. 4th at p. 908.)  The PUC 

investigated the health effects of electrical magnetic fields and 

concluded that regulated utilities did not need to take action to 

reduce field levels from existing powerlines.  (Id. at pp. 926–35.)  

This Court held that the plaintiffs’ nuisance claim was preempted 

because it sought to impose civil liability for conduct that the 

PUC had authorized, namely not mitigating electromagnetic 

radiation from existing powerlines.  (Id. at p. 950.) 

Later, in Hartwell Corporation v. Superior Court, this 

Court reinforced the rule that civil liability may not be imposed 
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on a utility for PUC-authorized conduct.  There, the plaintiffs 

claimed that the defendant utilities negligently provided unsafe 

drinking water.  (Hartwell, supra, 27 Cal. 4th at pp. 260–62.)  

This Court held that, notwithstanding the negligence allegations, 

where the utility provided water that met the PUC’s water 

quality thresholds, section 1759 preempted the action.  (Id. at 

p. 276 [“An award of damages on the theory that the public 

utilities provided unhealthy water, even if that water actually 

met DHS and PUC standards, would interfere with a ‘broad and 

continuing supervisory or regulatory program’ of the PUC.” 

(quoting Covalt, supra, 13 Cal. 4th at p. 919)].)  In other words, 

given that the PUC determined that a certain level of 

contamination in drinking water was acceptable, a plaintiff could 

not undermine that determination by seeking to impose civil 

liability through the courts on a utility that had contaminants in 

the water below the level the PUC set, regardless of allegations 

that the water was contaminated negligently.  (Ibid.)   

At the same time, this Court also held that the 

plaintiffs’ claims for damages arising from the utilities’ alleged 

exceedances of the PUC’s water-quality thresholds were not 

preempted under section 1759.  (Id.)  The PUC had not 

authorized utilities to distribute water with contamination at 

those levels, and therefore civil liability for those claims would 

assist in, rather than interfere with, enforcing the PUC’s 

regulations.  (Id. at p. 277.)   

Since Hartwell, other courts have held that claims 

that seek to impose liability for PUC-authorized conduct are 
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preempted.  (See, e.g., Cooney v. Cal. Pub. Utils. Comm’n 

(N.D. Cal., July 15, 2014, No. C 12-6466 CW), 2014 WL 3531270, 

at *3 [holding action was preempted where plaintiff claimed 

harm caused by equipment that the PUC authorized utilities to 

use]; Sarale v. Pac. Gas & Elec. Co. (2010) 189 Cal. App. 4th 225, 

242–43 [holding that “trial courts lack jurisdiction to adjudicate 

claims that a power utility has engaged in excessive trimming or 

unreasonable vegetation management when the utility has acted 

under guidelines or rules set forth by the commission”].)   

b. If Allowed to Proceed, Plaintiff’s Lawsuit Would 
Interfere with the PUC’s Regulation of PSPS.  

Like the claims this Court found preempted in Covalt 

and Hartwell, Plaintiff’s complaint, if allowed to go forward, 

would interfere with the PUC’s regulatory authority.  Plaintiff’s 

complaint threatens to interfere with the PUC’s careful balancing 

of interests in connection with its broad and continuing 

regulation of PSPS, and with the PUC’s work to reduce, over 

time, the impacts of PSPS on California residents.   

The PUC authorized PSPS events after extensive 

investigations into the need for power shutoffs for public safety 

and a careful weighing of the risks and interests involved.  The 

PUC evaluated the risk of wildfires, alternative mitigation 

strategies (such as adjustments to protective devices on a utility’s 

electrical system, vegetation management and “inspection and 

monitoring during the extreme fire risk conditions”), 

meteorological data and measures to mitigate the impacts on 

customers and communities subject to de-energization.  (1-SER-
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285–86 [Cal. P.U.C. Rulemaking 18-12-005 at 5–6].)  The PUC 

also acknowledged that de-energization would have significant 

adverse impacts on individuals and communities.  (1-SER-281 

[Cal P.U.C. Rulemaking 18-12-005 at 2].)  After weighing all of 

these factors based on expert analysis, the PUC authorized PSPS 

under limited circumstances.  (See, e.g., 2-ER-211–15 [ESRB-8 at 

3–7].)  The PUC’s authorization of power shutoffs and approval 

of PG&E’s PSPS protocols that call for de-energization when 

there are hot, gusty winds and tinder dry vegetation reflect a 

policy judgment that PSPS events under those conditions are 

warranted.   

Plaintiff’s action threatens to upend the PUC’s 

careful balancing of interests by imposing civil liability for 

conduct the PUC has undisputedly authorized.  As Covalt and 

Hartwell teach, that is interference.  (Hartwell, supra, 27 Cal. 

4th at pp. 275-76; Covalt, supra, 13 Cal. 4th at p. 950.) 

Currently, utilities can rely on the PUC’s guidelines 

and their approved wildfire mitigation plans to determine when 

power should be shut off and when it should be kept on.  

Plaintiff concedes in this case that PG&E followed these 

guidelines on when and how to shut off power, but nevertheless 

seeks to impose liability.  If Plaintiff were to prevail in his effort 

to litigate civil liability claims for every customer subject to every 

PSPS event since October 2019 regardless of whether customers 

were de-energized in accordance with PUC guidelines, this would 

interfere with the PUC’s regulation of PSPS because utilities 

would have another interest they would need to consider—
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negligence liability imposed by civil courts for engaging in PUC-

authorized conduct.  (1-ER-9 [Dist. Ct. Order at 8].)  As Judge 

Gilliam correctly observed in deciding that Plaintiff’s claim is 

preempted by section 1759, “[i]mposing liability on [PG&E] for 

implementing CPUC-approved PSPS events would force [PG&E] 

to choose between incurring potentially limitless negligence 

liability and protecting public safety in the manner dictated by 

the appropriate regulatory authority: CPUC”.  (1-ER-9 [Dist. Ct. 

Order at 8].)   

Indeed, there is no limiting principle to Plaintiff’s 

claim.  In this case, Plaintiff alleges damages of $2.5 billion for 

PSPS events in 2019 alone, and also seeks punitive and 

exemplary damages and injunctive relief because of vaguely 

alleged past conduct by PG&E.  (4-ER-487, 4-ER-508 [Compl. at 

1, 23].)  If he prevailed, similar claims likely would be brought 

any time a utility implemented a PSPS event.  

Moreover, adjudicating these claims would force 

courts to second-guess the PUC’s policy decision to authorize 

shutoffs under particular circumstances.  PG&E’s 2019 Wildfire 

Safety Plan did not provide that PG&E would consider allegedly 

negligent past upkeep of its lines as a factor in deciding whether 

to de-energize.  (See 2-SER-433–34 [Wildfire Safety Plan at 97–

98] [describing factors PG&E considered in deciding whether to 

conduct PSPS].)  And Plaintiff does not allege that PG&E failed 

to adhere to its approved PSPS protocols, or in any way violated 

the PUC’s PSPS guidelines.  (See Opening Br. 9 [“Plaintiff does 

not contend that PG&E was negligent in its decision to 
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implement the PSPSs, or in the manner it implemented them.”].)  

Yet Plaintiff wants jurors—who lack the PUC’s deep technical 

expertise and its processes to gather and consider public 

feedback, and who would be applying general negligence 

standards rather than the PUC’s guidelines and decisions—to 

find that PG&E’s alleged historical negligence caused the power 

shutoffs, and therefore that the shutoffs should not have 

happened, despite the PUC’s authorization.  This is plainly 

interference with the PUC’s decision to authorize PSPS events 

that were implemented in accordance with its guidelines and 

PG&E’s Wildfire Safety Plan, and it invites inconsistent and 

conflicting findings. 

Plaintiff’s action would also interfere with the PUC’s 

oversight more generally of utilities’ wildfire mitigation 

investments.  In addition to promulgating and enforcing PSPS 

guidelines, the PUC supervises utilities’ efforts to lessen the 

impacts of PSPS, both through stronger mitigation programs and 

through longer-term changes to grid infrastructure (such as 

covered conductors and buried lines) to reduce the need for PSPS 

over time.  Indeed, when it first approved the use of PSPS by all 

regulated California electric utilities, the PUC specifically 

instructed utilities to “continue to strengthen their infrastructure 

to minimize the need for and size of de-energization events”.  

(3-ER-290 [Cal. P.U.C. Rulemaking 18-12-005 at 68].)  Allowing 

civil suits from multitudes of customers seeking damages on an 

ad hoc basis would compel utilities to target investments in a 

manner that reduces potential civil liability rather than based on 
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the priorities the PUC established.  For example, the PUC asks 

utilities to prioritize mitigations for critical care facilities and 

medically vulnerable customers, and utilities have responded 

with a host of programs for these customers, including enhanced 

notifications, no-cost back-up generators and free transportation 

to hotels with electric service.  (See PUC June 2021 Decision, 

supra, 2021 WL 2473851, at *101–02, 175–76; PUC Dec. 

Adopting Phase 3 Guidelines, supra, 2021 WL 2852304, at *84.)  

The civil court system, however, may place higher value on 

harms suffered by other customers who are de-energized, such as 

growers of wine grapes that are allegedly delayed in harvesting 

their grapes, like Plaintiff.  (4-ER-502 [Compl. ¶ 83].)  Allowing 

civil courts to impose liability for following the PUC’s lead on 

where and how to mitigate and reduce PSPS would interfere with 

the PUC’s expert regulation of important public safety 

decisions.13 

_____________________________ 
13 Plaintiff argues that his action does not interfere with the 
PUC’s regulation of PSPS because its adjudication does not 
require a factual finding that would contradict a finding or policy 
of the PUC.  (Opening Br. 22–23.)  But as this Court’s 
precedents make clear, it is not merely a contradictory factual 
finding that preempts a lawsuit; rather, a lawsuit is preempted if 
it interferes with the PUC’s regulatory work, including by 
seeking to impose liability for an action that the PUC has 
permitted as part of a broad and continuing regulatory program.  
(Hartwell, supra, 27 Cal. 4th at pp. 275-76; Covalt, supra, 13 Cal. 
4th at p. 950.) 
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c. Plaintiff’s Lawsuit Threatens to Vitiate Section 
1759. 

Plaintiff asserts that his lawsuit does not hinder or 

interfere with the PUC’s regulatory authority because Plaintiff 

does not dispute that PG&E complied with the PUC’s PSPS 

guidelines, but rather seeks to impose liability on PG&E “for the 

negligent maintenance of its power grid” and the 2019 PSPS 

Events are simply a link in the causal chain leading to Plaintiff’s 

alleged harm.  (Opening Br. 10.)  This argument fails. 

As an initial matter, Plaintiff’s argument rests on an 

incorrect premise.  The PUC does not authorize utilities to shut 

off power to avoid maintaining their grids, and Plaintiff has 

pointed to nothing suggesting that that underlies the PUC’s 

authorization of PSPS and the approval of each utility’s wildfire 

mitigation plans.  The PUC requires PSPS to be a “last resort” to 

address wildfire risk during extreme weather, a requirement that 

is enforced through the PUC’s multi-year efforts to set PSPS 

guidelines, approve or ratify the Office of Energy Infrastructure 

Safety’s approval of utilities’ wildfire mitigation plans and their 

included PSPS protocols, seek and expertly assess comments 

from the public impacted by PSPS, review PSPS events against 

PUC guidelines and the utilities’ protocols, and assess penalties 

and issue orders for corrective actions when needed.  (3-ER-290 

[Cal. P.U.C. Rulemaking 18-12-005 at 68]; see also, supra, 

Statement of the Case, section A.1.)  “Under no circumstances 

may the utilities employ de-energization solely as a means of 

reducing their own liability risk from utility-infrastructure 
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wildfire ignitions”.  (3-ER-290 [Cal. P.U.C. Rulemaking 18-12-

005 at 68].) 

Beyond resting on a faulty premise as to why and 

when the PUC authorizes PSPS, Plaintiff’s argument about 

negligent upkeep does not negate his lawsuit’s interference with 

the PUC’s regulation of PSPS.  All of Plaintiff’s alleged 

damages—which include damages from loss of cell phone 

connectivity, loss of food items, the temporary loss of use of his 

home office, and a delay in harvesting wine grapes—were 

allegedly caused directly by the interruption of electric service 

during PSPS events.  (4-ER-502–03 [Compl. ¶¶ 82–84].)  That is 

the harm at issue, and it flows immediately from PUC-authorized 

activity—the interruption of electric service at times of extreme 

wildfire risk. 

If this Court were to adopt Plaintiff’s “causal chain” 

theory, it would eviscerate section 1759.  It would allow 

plaintiffs to avoid section 1759 preemption merely by alleging 

that a utility’s negligence, at some point in the past, caused the 

utility to take the PUC-authorized actions.  This would 

undermine the Legislature’s intent to protect the PUC’s broad 

regulatory power. 

Applying Plaintiff’s position to the facts of Hartwell 

illustrates this point.  In Hartwell, this Court found that the 

plaintiffs’ action for damages caused by PUC-authorized levels of 

water contaminants would hinder or interfere with the PUC’s 

regulation of those contaminants.  (Hartwell, supra, 27 Cal. 4th 

at pp. 275–76.)  Under Plaintiff’s theory, the plaintiffs in 
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Hartwell could have avoided section 1759 preemption simply by 

alleging that the defendants’ negligent maintenance of their 

treatment facilities caused the contaminants in the water in the 

first place.  According to Plaintiff’s logic, such a suit should be 

allowed to proceed, even though that allegation would not change 

the key fact that the contaminants at issue were within levels 

authorized by the PUC.  This result urged by Plaintiff would 

“plainly undermine the commission’s policy by holding [utilities] 

liable for . . . doing what the commission has repeatedly 

determined” that electric utilities are permitted to do.  (Covalt, 

supra, 13 Cal. 4th at p. 950.) 

d. The PUC’s View that Plaintiff’s Lawsuit 
Hinders and Interferes with Its Regulatory 
Authority Is Entitled to Significant Weight. 

In this action, the PUC twice has taken the 

unequivocal position that Plaintiff’s claim is preempted by section 

1759.  This view is entitled to significant weight.   

In determining whether an action would hinder or 

interfere with the PUC’s authority, this Court has encouraged 

courts where appropriate “to solicit the views of the [PUC] 

regarding whether the action is likely to interfere with the 

[PUC’s] performance of its duties”.  (People ex rel. Orloff v. Pac. 

Bell (2003) 31 Cal. 4th 1132, 1155 fn. 12; see also Koponen v. Pac. 

Gas & Elec. Co. (2008) 165 Cal. App. 4th 345, 356 [“Our 

conclusion on this point is supported by the commission itself, 

which filed an amicus curiae brief at our request.”].)  Indeed, 

before the PUC filed its amicus brief in the Bankruptcy Court, 
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Plaintiff highlighted the probative value of a statement by the 

PUC.  (1-SER-106 [Pl.’s Opp’n to Mot. to Dismiss at 2] 

[“Significantly, the CPUC itself has not indicated in any way that 

this action would interfere with its regulatory authority.”].)  

Plaintiff changed his opinion of the significance of the PUC’s view 

only after the PUC expressed the view that his action should be 

barred. 

In its amicus briefs filed with both the Bankruptcy 

Court and the Ninth Circuit, the PUC expressly stated that 

allowing Plaintiff’s action to proceed would interfere with its 

authority.  The PUC explained that the policies reflected in 

ESRB-8 and the PUC’s approval of PG&E’s Wildfire Safety Plan 

“expressly authorize the Utility to decide that a public safety 

power shutoff is warranted under certain circumstances.”14  

_____________________________ 
14 Plaintiff asserts that “the CPUC does not ‘approve’ or ‘permit’ 
or ‘authorize’ PG&E or any utility to implement any specific 
PSPSs”.  (Opening Br. 13.)  But as the PUC has recognized, “[i]t 
is not possible to anticipate every emergency situation where 
power may be shut off for safety reasons and then specify the 
exact notice and mitigation measures that should be 
implemented in each situation”.  (1-SER-251 [Cal. P.U.C. Dec. 
12-04-024 at 10].)  Thus, the PUC has established a regulatory 
framework in which the PUC, ex ante, promulgates guidelines 
utilities must adhere to in implementing PSPS events, reviews 
utilities’ PSPS criteria set forth in their wildfire mitigation plans, 
and holds public hearings on that criteria.  (PUC 9th Cir. Br. 4 
[“In June 2019, the Commission approved PG&E’s 2019 Wildfire 
Safety Plan, which addressed factors PG&E considers in deciding 
whether to declare and implement PSPS events.”]; 4-ER-428 [Cal. 
P.U.C. Dec. 19-05-037 at 31].)  The PUC also requires utilities to 
submit pre-season reports that describe, among other things, 
efforts being taken by the utilities to decrease the scope and risks 
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(1-SER-97 [PUC Br. at 7].)  Because Plaintiff “seeks to impose 

liability on the Utility for exactly such decisions, without alleging 

that any particular decision by the Utility to conduct a public 

safety power shutoff violated the Commission’s policies concerning 

such shutoffs, and without alleging that any particular decision 

by the Utility to conduct a PSPS resulted from the Utility’s 

underlying failure to comply with any particular mandate”, 

judicial adoption of Plaintiff’s theory “would hinder and interfere 

with the Commission’s considered policy to allow utilities to 

conduct public safety power shutoffs in the interests of public 

safety pursuant to guidelines established by the Commission”.  

(1-SER-97-98 [CPUC Br. at 7-8] [emphasis added].)  The PUC’s 

position should weigh heavily in informing the Court’s view of the 

effect of Plaintiff’s claim on the PUC’s PSPS regulation. 

Plaintiff’s effort to deflect the import of the PUC’s 

position by citing Wilson v. Southern California Edison Company 

(2015) 234 Cal. App. 4th 123 is unsuccessful.  There, a Court of 

Appeal panel found no evidence that the PUC was regulating the 

issue of “stray voltage”, on which liability depended.  (See 

Wilson, supra, 234 Cal. App. 4th at p. 151 [stating that there was 

an “absence of any indication that the PUC has investigated or 

regulated the issue of stray voltage”].)  Here, by contrast, there 

_____________________________ 
involved with de-energizations.  (See PUC Dec. Adopting Phase 3 
Guidelines, supra, 2021 WL 2852304, at *85.)  Then, following 
each and every PSPS event, the PUC’s Safety and Enforcement 
Division reviews reports submitted by the utilities to determine 
whether the PSPS events complied with the PUC’s guidelines 
and the criteria set forth in the utility’s PUC-approved wildfire 
mitigation plan.  (See id. at *83–84.) 
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is overwhelming, undisputed evidence that the PUC actively and 

comprehensively investigates and regulates PSPS—a critical 

public safety program. 

Nor can Plaintiff detract from the PUC’s position by 

pointing to the amicus brief previously submitted by Alice 

Stebbins, a former executive director of the PUC.  Simply put, 

Ms. Stebbins is not employed by the PUC and she does not speak 

for the PUC.  Indeed, it was during Ms. Stebbin’s tenure as 

Executive Director that the PUC submitted its amicus brief in 

the Bankruptcy Court agreeing fully with PG&E’s position that 

Plaintiff’s complaint, if allowed to proceed, would hinder or 

interfere with the PUC’s regulatory authority.  It was only after 

Ms. Stebbins was terminated from her position with the PUC 

that she apparently adopted the contrary position.15 

_____________________________ 
15 Ms. Stebbins served as the PUC’s Executive Director from 
February 2018 to September 2020.  (Stebbins Amicus Br., 
Gantner v. PG&E Corp. (9th Cir., July 8, 2021, No. 21-15571), 
Dkt. No. 23, at vii.)  On August 31, 2020, the PUC announced 
that it had voted to dismiss Ms. Stebbins effective September 4, 
2020, after an audit revealed she engaged in wrongful conduct.  
(California Agency Says Fired Director Made Unethical Hires, AP 
News (Aug. 31, 2020), at 
https://apnews.com/article/8c6e3d6f011f7c225fd81430d66d38d1.)  
Ms. Stebbins filed her amicus brief in the Ninth Circuit nearly a 
year later, on July 8, 2021, and after filing a wrongful 
termination lawsuit against the PUC.  (See Stebbins v. Cal. Pub. 
Util. Comm’n (Cal. Sup. Ct. Dec. 4, 2020) No. 8148.) 

https://apnews.com/article/8c6e3d6f011f7c225fd81430d66d38d1
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2. Plaintiff’s Other Arguments Do Not Save His 
Lawsuit from Preemption. 

Plaintiff’s other arguments in support of his position 

that his complaint is not preempted lack merit.   

a. Plaintiff’s Cited Authority Does Not Save 
His Complaint from Preemption.  

In arguing that his claim does not trigger section 

1759 preemption, Plaintiff cites to decisions where the harm at 

issue arose directly from conduct that was prohibited, whereas 

here, the alleged harm arises directly from conduct the PUC has 

authorized.  

In Cundiff v. GTE Cal. Inc., the alleged harm was 

caused by deceptive billing practices that deceived the plaintiffs 

into “unknowingly paying rent month after month, year after 

year for telephones they do not use”.  (Cundiff v. GTE Cal. Inc. 

(2002) 101 Cal. App. 4th 1395, 1406.)  The action was not 

preempted because the allegedly deceptive manner in which 

defendants billed these customers was not authorized by the 

PUC.  (Id. at pp. 1407–08, 1411.) 

In Cellular Plus v. Superior Court, the plaintiffs 

alleged they were harmed because two cellular telephone 

companies engaged in price fixing.  (Cellular Plus v. Superior 

Court (1993) 14 Cal. App. 4th 1224, 1229.)  Because the PUC 

had not authorized price fixing, the court ruled that section 1759 

did not preclude the plaintiffs’ antitrust suit.  (Id. at p. 1246.) 

In Nwabueze v. AT&T, the plaintiffs alleged they 

were harmed by defendants “cramming”—the practice of placing 
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unauthorized charges from third-party merchants on consumers’ 

telephone bills.  (Nwabueze v. AT&T (N.D. Cal. Jan. 29, 2011) 

2011 WL 332473, at *1.)  The court determined that the PUC 

had not authorized the cramming practices that allegedly harmed 

the plaintiffs.  (Id. at *16.) 

In PegaStaff v. Pacific Gas & Electric Company, the 

court held that a program that gave preferential treatment to 

minority enterprises was prohibited by the PUC because “utilities 

are not authorized or permitted to give preferential treatment to 

minority enterprises” and “[t]here can be no doubt that the tier 

system as described in PegaStaff’s [complaint] is a preferential 

system”.  (PegaStaff v. Pac. Gas & Elec. Co. (2015) 239 Cal. App. 

4th 1303, 1326.)   

In Mata v. Pacific Gas & Electric Company, the 

plaintiff sought damages for an alleged failure to exercise 

reasonable care in determining what amount of tree trimming 

beyond the PUC’s minimum requirements was safe.  (Mata v. 

Pac. Gas & Elec. Co. (2014) 224 Cal. App. 4th 309, 316–17.)  The 

court found no interference with PUC authority because the 

applicable PUC regulations, while setting minimum clearances 

(e.g., four feet of clearance around conductors), also require 

utilities to do more if circumstances warrant (e.g., removing a 

branch that is more than four feet away but poses a hazard to the 

line).  (Id. at p. 318.)  Thus, the court found that plaintiffs were 

seeking to impose liability for conduct that, if proven true, would 

have only violated PUC regulations.  (Id. at p. 320.)   
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And in Vila v. Tahoe Southside Water Utility, the 

court found the action was not preempted because, as Plaintiff 

acknowledges (see Opening Br. 30), it was premised entirely on a 

utility’s violation of its tariff.  (Vila v. Tahoe Southside Water 

Utility (1965) 233 Cal. App. 2d 469, 479.) 

In contrast to these cases, all of Plaintiff’s alleged 

damages here arise directly from conduct that is undisputedly 

authorized and heavily regulated by the PUC—power shutoffs for 

public safety.  And Plaintiff is clear that he does not allege that 

PG&E failed to comply with the PUC’s PSPS guidelines.  (See 

Opening Br. 9 [“Plaintiff does not contend that PG&E was 

negligent in its decision to implement the PSPSs, or in the 

manner it implemented them.”].)  Thus, this Court’s decisions in 

Covalt and Hartwell are the on-point precedents, and as set forth 

above they support a finding that Plaintiff’s action is preempted 

by section 1759.16 17 

_____________________________ 
16 The Kairy decision cited by Plaintiff is not instructive.  
(Opening Br. 22.)  The plaintiff’s lawsuit concerned whether 
certain airport shuttle drivers were independent contractors or 
employees under the California Labor Code.  (Kairy v. 
SuperShuttle Intern’l (9th Cir. 2011) 660 F.3d 1146, 1148.)  The 
PUC took the position that it had “not exercised authority over 
the employment classification of shuttle van drivers”.  (Id. at 
pp. 1152–53 [ellipses omitted].)  The Ninth Circuit accepted the 
PUC’s view, and accordingly found no interference.  (Id. at 
p. 1153.)  Here, on the other hand, it is undisputed that the PUC 
regulates PSPS events as part of a broad and continuing 
supervisory and regulatory program. 
17 Plaintiff’s reliance on statements made by Judge Alsup also 
does not save his claim.  (See Opening Br. 32.)  Judge Alsup 
oversaw PG&E’s probation arising from the 2010 San Bruno Gas 
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Nor is the analysis changed because Plaintiff invokes 

section 2106, alleging that PG&E violated the Public Utilities 

Code by negligently maintaining its system and that this 

violation was in the “causal chain” leading to his alleged harm.  

As this Court recognized in Waters, and re-affirmed in Covalt and 

Hartwell, a plaintiff may not pursue a lawsuit alleging a violation 

of PUC requirements pursuant to section 2106 when that lawsuit 

would interfere with a broad and continuing regulatory program 

of the PUC.  (See Waters, supra, 12 Cal. 3d at pp. 4–5.)  In such 

cases, this Court has been clear:  section 1759 has primacy and 

section 2106 takes a backseat.  (Ibid.)  

b. A Finding that Plaintiff’s Lawsuit Is Preempted 
Would Not Give PG&E a “Free Pass” to Avoid 
Grid Enhancement. 

Plaintiff argues that ruling in PG&E’s favor would 

give PG&E a “free pass” when it comes to maintaining its grid by 

allowing PG&E to just keep cutting service to avoid liability for 

wildfires.  That is demonstrably incorrect.  In approving the use 

of PSPS, the PUC noted that “although de-energization is a 

valuable tool to promote the public safety, . . . the utilities should 

continue to strengthen their infrastructure to minimize the need 

_____________________________ 
explosion.  Upon the expiration of that probation, Judge Alsup 
issued his final observations, making high-level comments that 
the need for PSPS would have been reduced had PG&E properly 
maintained its system.  (See ibid.)  PG&E respectfully disagrees 
with Judge Alsup’s comments, but they are immaterial to the 
issues here.  His comments do not change the fact that Plaintiff 
seeks to hold PG&E responsible for damages that were caused 
directly by PSPS events that were authorized by the PUC. 
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for and size of de-energization events”.  (3-ER-290 [Cal. P.U.C. 

Rulemaking 18-12-005 at 68].) 

Under the PUC’s supervision and mandates, PG&E 

has done precisely that.  PG&E has improved its PSPS program 

and significantly reduced the scope and impacts of its PSPS 

events.  An experienced PG&E team of meteorological experts 

uses cutting-edge weather models to forecast risk across PG&E’s 

service territory on a 2-km by 2-km level, a significant 

technological improvement from prior models used in 2019 and 

before that relied on a 3-km by 3-km grid.18  The risk models 

PG&E uses to scope PSPS events are now bolstered by over 1350 

advanced weather stations PG&E has strategically installed 

across its service territory, over half of which have been installed 

since 2019.19  PG&E has also installed 1247 sectionalizers since 

2019 to allow it to de-energize areas of high risk without de-

energizing customers in low-risk areas, and has installed 

industrial-grade back-up generators at numerous substations to 

keep those communities energized even if the transmission lines 

feeding the substations are de-energized.20  And 555 new high-

_____________________________ 
18 (Resp’ts’ Mot. for Judicial Notice, Ex. 8, PG&E 2022 Wildfire 
Mitigation Plan, at 319; 2-SER-424 [PG&E Amended 2019 
Wildfire Safety Plan at 88].) 
19 (Resp’ts’ Mot. for Judicial Notice, Ex. 10, PG&E, Public Safety 
Power Shutoff (PSPS), Cal. P.U.C. Public Briefing (Aug. 2, 2022), 
[hereinafter “PG&E PSPS Briefing”], at 6; Resp’ts’ Mot. for 
Judicial Notice, Ex. 3, PG&E, 2020 Wildfire Mitigation Plan 
Report Updated (Feb. 28, 2020), 5-59.) 
20 (Resp’ts’ Mot. for Judicial Notice, Ex. 10, PG&E PSPS Briefing, 
at 6.) 
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definition cameras and a large fleet of helicopters allow PG&E to 

monitor conditions and re-energize lines as quickly as possible 

after PSPS events.21  Numerous other technological 

improvements have focused on increasing the accuracy of 

customer notifications and providing additional services to 

vulnerable customers.22     

These steps have had concrete and measurable 

results.  The PSPS events in 2019 de-energized over two million 

customers.23  In 2020, this number reduced to approximately 

650,000 customers.24  And in 2021, aided by early rainfall, only 

approximately 80,000 customers were impacted.25 

Thus, far from using PSPS as a “free pass” to 

“inoculate” itself from liability, (Opening Br. 7–8), PG&E has 

been adhering to the PUC’s requirement to reduce PSPS over 

time through multi-year investments in technology and 

equipment. 

Plaintiff’s unsupported statement that PSPS creates 

a “perverse incentive for a utility to shirk” spending on wildfire 

mitigation is similarly wrong.  (Opening Br. 8.)  The PUC does 

not regulate PSPS in such a manner, as discussed above, and 

_____________________________ 
21 (Id.; Resp’ts’ Mot. for Judicial Notice, Ex. 8, PG&E 2022 
Wildfire Mitigation Plan, at 806–07, 918.) 
22 (Resp’ts’ Mot. for Judicial Notice, Ex. 10, PG&E PSPS Briefing, 
at 5.) 
23 (Id.) 
24 (Id.) 
25 (Id.) 
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assesses penalties and orders corrective actions if PSPS events 

are used in any unauthorized manner.   

Notably, since 2018, when PG&E first started using 

PSPS, its investment in its wildfire mitigation programs has 

increased significantly every year.  In 2022 alone, PG&E plans 

to spend over $5.9 billion on wildfire mitigation, a 23% increase 

from 2021 ($4.8 billion), and a 34% increase from 2020 

($4.5 billion).26  PSPS, as permitted by the PUC’s guidelines, is 

not about avoiding investments in wildfire prevention. 

c. The PUC Continues to Exercise Regulatory 
Authority Over PSPS and that Authority 
Preempts Plaintiff’s Lawsuit. 

Plaintiff’s various arguments regarding the scope of 

the PUC’s authority over PSPS are meritless. 

First, contrary to Plaintiff’s assertion, the PUC 

continues to actively regulate PSPS.  California Assembly Bills 

111 and 1054 provided for the creation of the Office of Energy 

Infrastructure Safety within the California Natural Resources 

Agency.  The functions of the Wildfire Safety Division of the 

PUC were transferred there in July 2021 (well after the filing of 

this lawsuit and the 2019 PSPS Events).  (Gov’t Code § 15475.)  

Those functions include the initial review and approval or 

rejection of a utility’s wildfire mitigation plan.  But the law is 

clear that the PUC retains jurisdiction to ratify the decisions 

made by that office, including that office’s decisions to approve, 

_____________________________ 
26 (Resp’ts’ Mot. for Judicial Notice, Ex. 8, PG&E 2022 Wildfire 
Mitigation Plan, Table 3.1-1.) 
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modify or reject a utility’s wildfire mitigation plan.  (Pub. Util. 

Code § 8386.3(a); see also Resp’ts’ Mot. for Judicial Notice, Ex. 7, 

PUC Res. WSD-020 (Cal. P.U.C. Aug. 19, 2021) [ratifying Office 

of Energy Infrastructure Safety’s decision approving Southern 

California Edison’s 2021 wildfire mitigation plan].)  Thus, 

contrary to Plaintiff’s erroneous assertion, the PUC continues to 

approve a utility’s wildfire mitigation plan (including its PSPS 

protocol).  (See Pub. Util. Code § 8386.3 [“After approval by the 

division, the commission shall ratify the action of the division.”]; 

PUC 9th Cir. Br. 10 [“[T]he ultimate approval (or rejection) of a 

utility’s Wildfire Mitigation Plan is an act of the Commission, 

and is enforceable as an order of the Commission.”].)  The PUC 

also continues to promulgate PSPS guidelines and to enforce 

utility compliance with those guidelines.  The PUC’s Safety and 

Enforcement Division monitors utility compliance with PSPS 

guidelines by reviewing reports filed by the utilities after each 

PSPS event.  (PUC Dec. Adopting Phase 3 Guidelines, supra,  

2021 WL 2852304, at *83–84; PUC 9th Cir. Br. 18–19.)  As 

recently as June 2022, the PUC’s Safety and Enforcement 

Division proposed Administrative Enforcement Orders which, if 

finalized following any applicable hearings, will impose various 

corrective actions and assess penalties of $12 million on PG&E 

and $10 million on Southern California Edison for PSPS 

violations.27     

_____________________________ 
27 (Resp’ts’ Mot. for Judicial Notice, Ex. 9, PUC, Press Release, 
CPUC Staff Proposed Utility Penalties for Poor Execution of 
Certain 2020 PSPS Events (Cal. P.U.C., June 15, 2022).) 
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Second, Plaintiff asserts that the PUC’s lack of 

jurisdiction to award compensatory damages “alone” means that 

his action is not preempted.  (Opening Br. 28.)  That position is 

flatly contradicted by this Court’s precedent in Covalt and 

Hartwell, where the Court found preemption despite the PUC’s 

longstanding inability to award damages.  The test is whether 

“an award of damages would . . . have the effect of undermining a 

general supervisory or regulatory policy of the commission”.  

(Covalt, supra, 13 Cal. 4th at p. 918; see also Hartwell, supra, 

27 Cal. 4th at p. 276 [“An award of damages on the theory that 

the public utilities provided unhealthy water, even if the water 

met [regulator’s] standard, ‘would plainly undermine the 

commission’s policy’” and “such damages actions are barred.”]; 

Cooney, supra, 2014 WL 3531270, at *3 [holding that an action 

was preempted where plaintiff claimed damages for harm caused 

by equipment that PUC authorized utilities to use].)  Where, as 

here, awarding civil damages would impose liability for conduct 

the PUC has authorized, the action interferes with the PUC’s 

policies and is preempted, regardless of the PUC’s inability to 

award damages.  (Covalt, supra, 13 Cal. 4th at p. 950; Hartwell, 

supra, 27 Cal. 4th at pp. 275–76; Sarale, supra, 189 Cal. App. 4th 

at pp. 242–43.)  And while Plaintiff may be unable to obtain 

damages from the PUC, there is no dispute that the PUC has 

broad powers to regulate PSPS, including the authority to award 

reparations, impose corrective actions and assess penalties, and 

take other enforcement action.  (Cal. Const., art. XII, §§ 2, 4, 6; 

see also S. Cal. Pub. Power Auth. v. S. Cal. Gas Co. (U904E) (Cal. 
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P.U.C., Feb. 12, 2020), No. 18-12-004 [2020 WL 823381, at *8–9]; 

Pub. Util. Code §§ 734, 2107 [setting out the PUC’s authority to 

award reparations and assess penalties].)28   

Third, Plaintiff’s claim that the PUC’s June 2021 

Decision addressing the 2019 PSPS Events supports his position 

because, in that decision, the PUC “did not address whether 

PG&E’s negligence caused it to shut off the power” is wrong.  

(Opening Br. 26.)  The June 2021 PUC decision is part of the 

PUC’s ongoing regulation of PSPS.  The decision established 

new go-forward requirements for all California utilities when 

conducting PSPS events and ordered utilities to forgo in the 

future collecting certain rates from customers tied to sales not 

realized because of PSPS events.  (See PUC June 2021 Decision, 

supra, 2021 WL 2473851, at *36–38.)  The decision also 

addressed the implementation of the PSPSs and whether PG&E 

considered appropriate factors in deciding to implement them.  

(See, e.g., id. at *48–71.)  The fact that the PUC did not address 

Plaintiff’s peculiar theory of civil liability is unsurprising, as that 

was not the purpose of the PUC’s decision, and does not control 

the preemption analysis.  

_____________________________ 
28 Likewise, the PUC’s statement in the June 2021 Decision that 
it “does not have jurisdiction to award damages to utility 
customers” arising from PSPSs is not dispositive of whether 
Plaintiff’s action interferes with the PUC’s regulatory authority 
over PSPS events.  (PUC June 2021 Decision, supra, 2021 WL 
2473851, at *36.)  Nevertheless, in that Decision, the PUC did 
consider and exercise its ability to impose other monetary 
remedies, like penalties and downward rate adjustments, in 
response to utilities’ violations of certain PSPS guidelines and 
reporting requirements.  (See, e.g., id. at *36–38.) 
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B. PG&E’S TARIFF RULE 14 PROVIDES AN 
ALTERNATIVE GROUND TO BAR PLAINTIFF’S 
CLAIM.  

For the reasons discussed above, Plaintiff’s action is 

preempted under section 1759, and that is all that is necessary to 

bar Plaintiff’s complaint and to resolve Plaintiff’s appeal to the 

Ninth Circuit.  But Plaintiff’s complaint is also barred for the 

independent reason that PG&E’s Tariff Rule 14—which has the 

force and effect of law—precludes liability to customers for 

service interruptions when such interruptions are necessary to 

protect public safety.  Because it is undisputed that the 2019 

PSPS Events were necessary to protect public safety, Rule 14 

squarely bars Plaintiff’s claim. 

1. This Court Should Apply Standard Principles of 
Statutory Interpretation in Evaluating Rule 14. 

In its order certifying questions to this Court, the 

Ninth Circuit noted that it was unclear whether this Court would 

adopt a contract-law approach to interpreting Rule 14 or whether 

it would apply standard principles of statutory construction.  

(Gantner v. PG&E Corp. (9th Cir. 2022) 26 F.4th 1085, 1091–92.)   

The latter provide the appropriate review.     

As a regulated utility company, PG&E is required to 

and has filed tariffs establishing rules pertaining to its rates and 

service to customers.  It is well established that utility tariffs 

“have the force and effect of a statute”.  (Dyke Water Co. v. Pub. 

Utils. Comm’n (1961) 56 Cal. 2d 105, 107; accord Dollar-A-Day 

Rent-A-Car Sys. v. Pac. Tel. & Tel. Co. (1972) 26 Cal. App. 3d 454, 

457.)  It follows, then, that this Court should interpret PG&E’s 



 

55 

tariff rules by applying standard principles of statutory 

construction.     

This Court has previously recognized that “general 

principles which might govern disputes between private parties 

are not necessarily applicable to disputes with regulated 

utilities”.  (Waters, supra, 12 Cal. 3d at p. 10.)  “The law, not a 

contract between the parties, prescribes the classifications, rates 

and liabilities attendant [to the subject of a tariff].”  

(Trammell v. W. Union Tel. Co. (1976) 57 Cal. App. 3d 538, 550.)  

Therefore, rules of statutory construction—not contract law—

provide the better framework for analyzing tariff rules. 

Most other jurisdictions also apply principles of 

statutory construction in reviewing tariffs.  (See, e.g., 

CenterPoint Energy Res. Corp. v. Ramirez (Tex. 2022) 640 S.W.3d 

205, 216 & fn. 63 [applying principles of statutory interpretation 

in reviewing language of tariff]; In re Verizon New England, Inc. 

(N.H. 2009) 972 A.2d 996, 998 [“Because a tariff has the same 

force and effect as a statute, we interpret a tariff in the same 

manner that we interpret a statute.”]; U.S. W. Commc’ns, Inc. v. 

City of Longmont (Colo. App. 1995) 924 P.2d 1071, 1079 

[“[S]tandard principles of statutory construction apply to the 

interpretation of the tariff.”], aff’d, (Colo. 1997) 948 P.2d 509; 

S.W. Bell Tel. Co. v. State Corp. Comm. of State of Kan. (Kan. 

1983) 664 P.2d 798, 801 [noting that “authorities from other 

states are generally in accord” with interpreting tariffs under the 

same rules as statutes].) 
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2. Rule 14’s Plain Language Precludes Liability on 
Plaintiff’s Claim. 

Applying canons of statutory construction to Rule 14, 

the Court first looks to the “plain, commonsense meaning of the 

language” of the tariff.  (Riverside Cnty. Sheriff’s Dep’t v. Stiglitz 

(2014) 60 Cal. 4th 624, 630.)  “If the language . . . is not 

ambiguous, the plain meaning controls”.  (Ste. Marie v. Riverside 

Cnty. Regional Park & Open-Space Dist. (2009) 46 Cal. 4th 282, 

288.) 

A commonsense reading of PG&E’s Rule 14 shows 

that the Rule establishes PG&E’s obligation to provide reliable 

electric service and the limits on that obligation.  Paragraph 1 

explains PG&E’s general obligation:  “PG&E will exercise 

reasonable diligence and care to furnish and deliver a continuous 

and sufficient supply of electrical energy to the customer, but 

does not guarantee continuity or sufficiency of supply.”  (2-SER-

320 [Tariff Rule 14 Sheet 1].)  That paragraph then provides 

that PG&E is not liable for interruptions to service that are 

beyond its control.  (Ibid. [“PG&E will not be liable for 

interruption or shortage or insufficiency of supply, or any loss or 

damage of any kind of character occasioned thereby, if same is 

caused by inevitable accident, act of God, fire, strikes, riots, war, 

or any other cause except that arising from its failure to exercise 

reasonable diligence.”].)  Several of the paragraphs that follow 

further limit PG&E’s general obligation to use reasonable 

diligence and care to provide uninterrupted service.  

Paragraph 2 provides that “PG&E shall be the sole judge of 

whether it is operationally able to receive or deliver electric 
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energy through its electric distribution system.”  (Ibid.)  

Paragraph 3 limits PG&E’s liability when service is interrupted 

due to Independent System Operator grid supply deficiencies or 

certain transmission-related constraints.  (Ibid.)  Paragraph 4 

(at issue here) says that PG&E may interrupt service without 

liability to customers when necessary for public safety:  

PG&E specifically maintains the right to 
interrupt its service deliveries, without 
liability to the Customers or electric 
service providers (ESPs) affected, when, 
in PG&E’s sole opinion, such interruption 
is necessary for reasons including, but 
not limited to, the following:  

1. Safety of a customer, a PG&E employee, or the 
public at large . . . .   

(Ibid.)  And Paragraph 5 states that PG&E has the right to 

temporarily suspend service “[w]hen PG&E deems it necessary to 

make repairs or improvements to its system”.  (2-SER-321 

[Tariff Rule 14 Sheet 2].)29  Each of these paragraphs describes 

circumstances in which PG&E is not liable for service 

interruptions and limits the general obligation, set forth in 

Paragraph 1, to exercise reasonable care and diligence to provide 

reliable service. 

In light of this structure, a plain reading of Rule 14 

provides that the decision to interrupt service cannot trigger 

liability to the customer when it is necessary for public safety.  It 

is undisputed that the PSPS events at issue are “service 

_____________________________ 
29 The remainder of Rule 14 addresses measures that PG&E will 
take in the event of a supply shortage and other load reduction 
provisions.  (See 2-SER-321–26 [Tariff Rule 14 Sheets 2–7].)  
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interruptions” that PG&E determined were necessary for the 

safety of the public at large.  (1-SER-119 [Pl.’s Opp’n to Mot. to 

Dismiss at 15 fn. 6 (“the Complaint does not dispute that PG&E’s 

PSPSs were necessary for safety purposes . . .”)].)  Accordingly, 

Rule 14 bars liability to Plaintiff for losses arising from the 2019 

PSPS Events. 

Reading the plain language of Rule 14 to preclude 

PG&E’s liability on Plaintiff’s claim is also reasonable in light of 

the regulatory framework in which tariff rules are adopted.  

Tariff provisions limiting a utility’s liability, like Rule 14, “are an 

inherent part of the established rates” and “are binding on the 

public generally”.  (Trammell, supra, 57 Cal. App. 3d at p. 551.)  

This is because a public utility is “regulated and limited” not just 

with respect to the rates that it can charge its customers, but also 

“as to its liabilities”.  (Waters, supra, 12 Cal. 3d at p. 7 [citation 

omitted].)  Due to this regulatory control, a public utility’s 

“liability is and should be defined and limited”.  (Ibid. [citation 

omitted].)30 

Plaintiff’s efforts to deny the plain text of Rule 14 are 

unavailing.  First, Plaintiff’s argument regarding the timing of 

Rule 14’s approval does not hold water.  Plaintiff is correct that 

Rule 14 was written before the specific type of service 

interruption at issue here—PSPS events—was contemplated.  

_____________________________ 
30 To the extent Plaintiff believes Rule 14’s limitation on PG&E’s 
liability is unreasonable, he must take that up with the PUC, not 
the courts.  (See Waters, supra, 12 Cal. 3d at p. 7 [“[T]he 
question of reasonableness should first be directed to the 
commission, not the trial courts.”].) 
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And Plaintiff is correct that the PUC first approved Paragraph 4 

of Rule 14 in 1997 in connection with the PUC’s direct access 

program.  But that direct access program was suspended in 

2001, (In re Pac. Gas & Elec. Co. (Cal. P.U.C., Sept. 20, 2001), 

No. 01-09-060 [2001 WL 1288525]; Pub. Util. Code § 365.1(a)), 

and later underwent numerous changes (see, e.g., Dec. Regarding 

Increased Limits for Direct Access Transactions (Cal. P.U.C., 

Mar. 11, 2010), No. 10-03-022 [2010 WL 1130020] [adopting 

process for customers to submit notice of intent to sign up for 

direct access]; Dec. Adopting Process Improvements for 

Administering Enrollments of Direct Access Rights (Cal. P.U.C., 

Dec. 20, 2012), No. 12-12-026 [2012 WL 6759966] [adopting 

process improvements for administering enrollment in direct 

access program].)  Nevertheless, Paragraph 4 of Rule 14 

continues in effect today.  More fundamentally, the fact that 

Rule 14 predates PG&E’s PSPS policy does not nullify its plain 

text meaning, which is directly applicable.  PSPS events are 

service interruptions necessary for public safety and thus 

squarely fall within the purview of Rule 14.   

Second, Plaintiff misconstrues the comments made 

by the PUC when it denied SDG&E’s request to add similar 

language to its tariff.  In that decision, which preceded the 

PUC’s authorization of PSPS, the PUC did not merely deny 

SDG&E’s request to add language to its Rule 14; it denied 

SDG&E’s application to implement a Power Shut-Off Plan 

altogether.  (1-SER-223 [Cal. P.U.C. Dec. 09-09-030 at 57].)  

This was because SDG&E had not shown that the public safety 
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benefits of shutting off power outweighed the costs, burdens and 

risks that would be imposed on customers and communities.  

(Ibid.)  Because the PUC denied SDG&E’s request for authority 

to implement its Power Shut-Off Plan, it also denied the utility’s 

proposed revisions to its Rule 14.  (1-SER-231 [Cal. P.U.C. Dec. 

09-09-030 at 65].)   

The PUC considered SDG&E’s proposed revision to 

its Rule 14 as related to its request to implement the Power Shut-

Off Plan.  In doing so, the PUC noted that PG&E’s Rule 14 was 

not approved in connection with any PSPS application by PG&E, 

and therefore did not constitute a “reasonable precedent” for 

approving similar language by SDG&E as a mechanism for 

implementing a power shut-off program.  (1-SER-235 [Cal. 

P.U.C. Dec. 09-09-030 at 69] [“PG&E’s Tariff Rule 14 was filed to 

implement direct access and, therefore, does not constitute a 

reasonable precedent for revising SDG&E’s Tariff Rule 14 for the 

purpose of implementing a power shut-off program.” (emphasis 

added)].)  But PG&E is not looking to its Rule 14 for 

authorization to implement a PSPS program; the PUC already 

(separately) authorized such a program.  More importantly, the 

PUC’s statement regarding PG&E’s Rule 14 in the context of 

SDG&E’s request does not defeat the Rule’s plain language, 

which plainly states that PG&E may shut off power without 

liability to its customers when necessary for public safety, as 

Plaintiff concedes was the case here.   

Third, Plaintiff’s reliance on a statement that 

purportedly shows the PUC’s position that Rule 14 does not limit 
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PG&E’s liability in cases of negligence is unavailing.  The 

statement that Plaintiff cites was made in a report by 

Telecommunications Division staff making recommendations to 

better protect telecommunications customers in connection with 

fees charged by cell phone service providers.  (See 1-SER-69 

[citing App.’s Appen., Gantner v. PG&E Corp. (N.D. Cal., June 5, 

2020, No. 4:20-cv-02584), Dkt. No. 7-1 [hereinafter “App.’s 

Appendix”], at AA1078].)  Staff presented arguments for and 

against the elimination of a liability limitation “from all carriers 

not subject to rate regulation”.  (App.’s Appendix at AA1077–78.)  

That Staff (serving in a division not tasked with regulating 

PG&E’s provision of electric service) was not evaluating Rule 14 

or its scope. 

Fourth, Plaintiff’s argument that this Court should 

rely on the federal district court opinion in Tesoro Refining & 

Marketing Company v. Pacific Gas & Electric Company is 

unpersuasive.31  In Tesoro, the court held that a different 

provision of Rule 14 did not limit PG&E’s liability for certain 

transmission-related outages.  (Tesoro Refining & Marketing Co. v. 

Pac. Gas & Elec. Co. (N.D. Cal. 2015) 146 F. Supp. 3d 1170, 1187.)  

Tesoro is inapplicable here.

_____________________________ 
31 Plaintiff also cites to Langley v. PG&E (1953) 41 Cal. 2d 655 in 
support of his argument that Rule 14 does not limit PG&E’s 
liability for the de-energizations at issue.  (Opening Br. 36 fn.6.)  
But, as Plaintiff acknowledges, that case was decided prior to the 
addition of Paragraph 4 to Rule 14.  (See ibid.)  Thus, Langley 
provides no support for Plaintiff’s position. 
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At issue in Tesoro was Paragraph 3 of Rule 14, which 

provides in pertinent part that “PG&E shall not be liable . . . for 

damages or losses resulting from interruption due to 

transmission constraint, allocation of transmission or intertie 

capacity, or other transmission related outage”.  (Id. at p. 1176 

[emphasis added].)  The court rejected the argument that the 

phrase “other transmission related outage” absolved PG&E for all 

transmission outages, regardless of whether they were caused by 

PG&E’s negligence.  (Id. at p. 1186.)  That holding rested on 

reading the clause “or other transmission related outage” to mean 

outages caused by factors outside of PG&E’s control, in part 

because the other examples of transmission outages specifically 

listed in that provision address matters outside of PG&E’s control 

(i.e., “interruption due to transmission constraint, allocation of 

transmission or intertie capacity”).  (Id. at pp. 1184–85 [“The 

broad reading that PG&E proposes . . . is incongruent in 

comparison to the more specific limitations of liability discussed 

above . . . .”].)   

In contrast, Paragraph 4 of Rule 14 addresses 

different circumstances, under which PG&E is not liable for 

interruptions in service.  Unlike Paragraph 3, Paragraph 4 is not 

limited to specific transmission-related outages beyond PG&E’s 

control.  Instead, Paragraph 4 limits PG&E’s liability for outages 

related to safety issues and emergencies, including maintenance 

and repairs on its distribution lines, emergencies affecting 

PG&E’s grid and the safety of customers, employees and the 

public at large.  (2-SER-320 [Tariff Rule 14 Sheet 1].)  
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Paragraph 4 is not, as Plaintiff argues, “simply a subset” of the 

transmission outages described in Paragraph 3.  (See Opening 

Br. 38–39.)  For example, Paragraph 4 allows PG&E to interrupt 

service when necessary to make repairs to PG&E’s distribution 

systems—which is plainly distinct from outages related to 

PG&E’s transmission system.  (2-SER-320 [Tariff Rule 14 Sheet 

1].)   

In sum, the plain language of Rule 14 provides that 

PG&E’s general obligation to use reasonable care and diligence to 

provide reliable service is limited—and PG&E is not liable to 

customers—when shutting off power is necessary for public 

safety.  The 2019 PSPS Events undisputedly fall within that 

category, and thus Rule 14 bars Plaintiff’s claim.   

CONCLUSION 

For the foregoing reasons, both questions that the 

Ninth Circuit certified to this Court should be answered 

affirmatively. 
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DECISION REGARDING INCREASED LIMITS
FOR DIRECT ACCESS TRANSACTIONS


1. Summary


By this decision, we authorize and implement a plan for increased limits in the allowed level of
direct access (DA) transactions within the service territories of California's three major investor-
owned electric utilities: Pacific Gas and Electric Company, Southern California Edison Company,
and San Diego Gas & Electric.


The authorization for increased limits in DA transactions is implemented in accordance with the
provisions of Senate Bill (SB) 695 (Stats. 2009, ch. 337). Among other issues, SB 695 amends
the previously effective suspension of DA, and requires the Commission to authorize increases
in the maximum kilowatt-hour limit on DA transactions. Effective April 11, 2010, all qualifying
customers will be eligible to take DA service, up to the new maximum cap subject to the conditions
as set forth herein. The increased DA allowances shall be phased in over a four-year period, subject
to annual caps in the maximum DA increase allowed each year. DA remains suspended, except as
provided by this decision implementing SB 695. Existing rules and processes currently in place for
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DA service shall remain in place, except for changes specified herein as necessary to implement
the provisions of SB 695.


This decision only addresses those implementation issues that must be resolved in order to begin
the process of new enrollments of DA load effective April 11, 2010. Additional issues that relate
to SB 695 implementation will be addressed expeditiously in a subsequent decision.


2. Background


Through direct access (DA), eligible retail customers have the choice to purchase electric power
directly from an independent electric service provider (ESP) rather than only through an investor-
owned utility (IOU). DA was first instituted as an option for retail electric service in 1998, as
part of an industry restructuring program to bring retail competition to California electric power
markets. 1


1 See Decision (D.) 95-12-063, as modified by D.96-01-009 (1995) 64 Cal. PUC 2d 1,
24 (Preferred Policy Decision). The Legislature codified the Preferred Policy Decision in
Assembly Bill (AB) 1890 (Stats. 1996, ch. 854) (AB 1890).


The electric industry restructuring program was cut short, however, by the events of 2000-2001
which led to extraordinary wholesale power cost increases, threatening the solvency of California's
major electric utilities and the reliability of electric service. On February 1, 2001, AB 1 from the
First Extraordinary Session (Ch. 4, First Extraordinary Session 2001) (AB1X) was signed into law,
implementing measures to address the energy crisis. Among other measures, AB1X required the
California Department of Water Resources (DWR) to procure electric power supplies sufficient to
meet the net short for customers of the IOUs. 2


2 The net short is the difference between customer loads and the power already under contract
to the utilities or generated from a utility-owned asset.


DWR formally began procuring electric power for customers in the service territories of the three
major IOUs in early 2001. AB1X authorized DWR to recover its power costs from electric charges
established by the Commission. (Water Code § 80110.)


To ensure that DWR procurement costs were assigned fairly and recovered from a stable customer
base, the Legislature, among other measures, suspended the DA program. Pursuant to AB1X, the
Commission suspended the right to enter into new contracts for DA after September 20, 2001, 3


permitting no new DA contracts, but allowing preexisting contracts to continue in effect. The
Commission opened this proceeding to investigate conditions whereby DA may be reinstituted in
the future, although the suspension has continued in effect up until the present time.
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3 See D.01-09-060 and Pub. Util. Code §§ 366 or 366.5.


On October 11, 2009, Senate Bill (SB) 695 was signed into law as an urgency statute. SB 695 adds
Section 365.1 (b) to the Public Utilities Code, which states in pertinent part:
The commission shall allow individual retail nonresidential end-use customers to acquire electric
service from other providers in each electrical corporation's distribution service territory, up to a
maximum allowable total kilowatt hours annual limit.


Except for this express authorization for increased DA transactions under SB 695, the previously
enacted suspension of DA transactions remains in effect until repealed by legislation, or until
additional DA transactions are otherwise authorized.


Within six months from the effective date of SB 695 4  or July 1, 2010, whichever is sooner, the
Commission must adopt and implement a schedule to begin the phase-in of authorized increases
in the maximum amount of DA transactions over a period of at least three years, but not more than
five years. The allowable limit of DA power supplied by other providers in each electric utility's
distribution service territory will be increased to the maximum allowable annual limit for that
utility's distribution service territory as of the effective date of SB 695. The Commission may, if
appropriate, modify its currently effective rules governing DA transactions, but such review shall
not delay the phase-in schedule.


4 SB 695 was chaptered on October 11, 2009 and as urgency legislation, took effect
immediately. Six months from the effective date of SB 695 is April 11, 2010.


In order to expeditiously implement SB695, the assigned Commissioner initiated this sub-phase
of the proceeding by issuing a ruling amending the scope of this proceeding to address issues as
necessary for implementing the provisions of SB 695 relating to DA. By ruling dated November 18,
2009, the assigned Commissioner identified the pertinent DA provisions of SB 695 to be addressed
in this proceeding, and established a schedule to meet the SB 695 timing requirements. Parties
filed comments on the scope of issues to be addressed in this sub-phase on December 7, 2009. The
assigned Commissioner issued a ruling modifying the scope of issues to be addressed by ruling
dated December 17, 2009. The record was developed through the filing of written comments, with
one workshop. No evidentiary hearings were necessary.


Substantive comments were filed on January 5, 2010. 5  A workshop was convened on January
11, 2010, to facilitate discussion and seek consensus on issues in dispute. Reply comments were
filed on February 1, 2010.
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5 Opening Comments and/or reply comments were filed by the California Alliance for Choice
in Energy Solutions and the Alliance for Retail Energy Markets (CACES/AReM), the
Direct Access Customer Coalition (DACC), Pacific Gas and Electric Company (PG&E), BP
America (BP), the California Large Energy Consumers Association (CLECA), California
Manufacturers and Technology Association (CMTA), Commercial Energy of California
(CEC), the Division of Ratepayer Advocates (DRA), The Utility Reform Network (TURN),
the Natural Resources Defense Council (NRDC), Southern California Edison Company
(SCE), the Safeway Parties (Safeway), San Diego Gas & Electric Company (SDG&E),
Silicon Valley Leadership Group, School Project for Utility Rate Reduction, the California
State Universities, and Customized Energy Solutions, LTD.


3. Authorized Increases for Direct Access Cap


We herein authorize increased limits on the maximum level of DA transactions that may be allowed
beginning effective April 11, 2010 6 . The basis for the increased allowances is prescribed by Sec.
365.1 which states that the maximum limit:


6 The implementation date of April 11, 2010 represents the time limit required to begin
implementation under SB 695, representing six months from the statute's effective date.


… shall be established by the commission for each electrical corporation at the maximum total
kilowatt hours supplied by all other providers to distribution customers of that electrical
corporation during any sequential 12-month period between April 1, 1998, and the effective date
of this section. (Emphasis added.)


The statute defines “other provider” as any person, corporation, or other entity that is authorized
to provide electric service within the service territory of the electrical corporation, but does not
include sales to or by a community choice aggregator. Individual retail non-residential end-use
customers in an electrical corporation's service territory will be allowed to acquire electric service
from providers other than the electrical corporation up to a maximum total kilowatt hour (kWh)
annual limit. In response to the Administrative Law Judge (ALJ) ruling issued November 18, 2009,
each of the IOUs provided the relevant data identifying the applicable amount of DA load subject
to the increased DA cap pursuant to the requirements of SB 695.


The IOUs and the Commission's Energy Division provided clarification at the workshop of the
differences between the numbers in the December 3, 2009 and December 29, 2009, informational
filings and the numbers provided in the IOUs' monthly DA activity reports. The general consensus
among parties at the workshop was that formal independent verification of the data submitted by
the IOUs was not necessary, and that the time required to implement such verification process
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could unduly delay the reopening of DA. The Commission already has the ability to verify the
load data provided by the IOUs in case of a dispute.


The applicable new DA load increase relating to each of the IOU service territories is set forth
as follows:


In gigawatt hours
 


Line No.
 


SCE
 


PG&E
 


SDG&E
 


1
 


Load Cap Pursuant to SB 695
 


11,710
 


9,520
 


3,562
 


2
 


Existing Base Line DA
 


7,764
 


5,574
 


3,100
 


3
 


New DA Load Allowance
 


3,946
 


3,946
 


462
 


(Line 1 less Line 2)
 


The new load eligible for DA service represents a relatively small portion of each of the utilities'
portfolios, involving less than 10 million megawatt hours (MWh) of annual usage across the entire
state. This amount is less than 6% of the entire load served, and is much less than the annual
variation in electricity consumption across the state due to the weather and the economy.


The SB 695 cap limits any potential risk associated with reopening of DA by eliminating
uncertainty associated with load migration. The adopted phase-in schedule will provide enough
lead time for the IOUs to account for small shifts in load and thereby avoid unwarranted cost
shifting and stranded load.


3.1. Discussion


We conclude that the utilities reported load figures reasonably comply with the criteria set forth in
SB 695. We adopt those figures for use in this decision in implementing SB 695 caps. The SCE
figures require some explanation.


In its opening comments, SCE set forth the overall DA cap under SB 695 and the baseline amount
for SCE's service area, 7  as follows:


7 See SCE Opening Comments at 7, citing its December 3 and December 29, 2009 data
response filed in this proceeding.


• Based on kWh sales data maintained in SCE's billing system, the maximum recorded sales to
SCE distribution customers by all other providers for any sequential 12-month period was 11,710
GWh from July 2003 through June 2004
• SCE's current level of DA in its service territory, expressed as the annual load of those customers
taking DA as of November 30, 2009, is 7,627 GWh.







Rulemaking regarding whether, or subject to what..., 2010 WL 1130020...
280 P.U.R.4th 147


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


Subsequent to the filing of these comments , SCE subsequently amended its initial calculation
of DA baseline amounts to recognize the effects of the MWh set-aside granted for the CIty of
Cerritos(Cerritos). The COmmission issued D.10-01-012 determining the rights of Cerritos under
AB 80. As a result of this decision, SCE revised its reported baseline of current DA load in its
service territory to include the set-aside of MWh for Cerritos, which the Commission found to be
required by AB 80.


In D.10-01-012, the Commission concluded that AB 80 authorizes Cerritos to enter into direct
transactions with any retail end-use customer in its jurisdiction on an opt-in basis up to Cerritos'
generation entitlement share of the Magnolia Power Plant (MPP) output. 8  D.10-01-012 clarified
that AB 80 does not require Cerritos to provide opt-out service, as is provided by community
choice aggregators. 9


8 See generally D.10-01-012, issued January 21, 2010 in A.09-06-008.


9 See id. at 7-8.


Cerritos currently serves about 13.02 megawatts (MW) of opt-in, non-residential load. However,
D.10-10-012 makes clear that Cerritos has a right “to sell all of its entitlement share [of MPP's
output] on a retail basis.” 10  SCE has calculated Cerritos' share of the annual MPP output as 137.5
gigawatt hours (GWh). 11  Therefore, under D.10-01-012, Cerritos is entitled to serve 137.5 GWh
of annual, opt-in load.


10 See D.10-01-012 at 13.


11 SCE must file an advice letter to set forth Cerritos' share of the MPP output; therefore SCE's
calculation is subject to Commission review for compliance with D.10-01-012.


D.10-01-012 affects the implementation of SB 695 in the following manner:
• Because Cerritos is not a community choice aggregator, it is considered to be an “other provider”
within Section 365.1 of the Public Utilities Code. Therefore, the maximum allowable total kWh
annual limit in SB 695 should include customers' acquisition of electrical service from Cerritos.


• Unlike all other providers, Cerritos has been found by the Commission to have a right to
sell a certain annual amount of energy via direct transactions to retail end-use customers. This
necessitates a permanent “set-aside” for Cerritos under SB 695's overall annual kWh cap, thereby
increasing the baseline for SCE's service area.
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Accordingly, SCE's current level of DA in its service territory, expressed as the annual load of
those customers taking DA as of November 30, 2009, plus Cerritos' set-aside of 137.5 GWh
under D.10-01-012, is adjusted to 7,764.5 GWh. Cerritos' set-aside will not be available for other
providers, even if Cerritos does not sell all 137.5 GWh annually to retail end-use customers in
SCE's service area.


4. Phase-In Schedule for Increased Cap


4.1. Parties' Positions


The statute requires that the new DA load growth be phased in over a period of not less than
three years and not more than five years. 12  Certain parties express support for a three-year
phase-in period, arguing that it offers the most efficient and consumer-friendly approach. PG&E,
SDG&E, and various parties representing DA interests believe that a three-year phase-in period
will accommodate IOU long-term procurement and resource planning needs. All parties generally
agree to defining the duration of each phase-in interval as a calendar year, with the exception of
the first year, which would cover only the period from the effective date of this decision through
December 2010.


12 Pub. Util. Code § 365.1(b).


PG&E recommends an annualized usage cap increment of 1,500 GWh/year for each year of the
phase-in period. If additional DA load is fully subscribed each year, the phase-in would then be
completed in three years. If, however, DA demand varied from year to year, the cap would guard
against the potential for extreme load changes from any one year to the next, but could extend the
phase-in period up to the five years allowed under the statute.


PG&E states that establishing an annual cap will address the potential procurement issues that
could otherwise occur if there were extreme differences in demand for new DA from one year to
the next during the phase-in period.


To provide additional flexibility, however, PG&E expresses a willingness to employ a “soft” cap
each year of the phase-in period to allow a customer whose load may slightly exceed the annual
cap to proceed with enrollment onto DA service. PG&E believes that an additional 5% over the
annual cap is reasonable.


A group of parties (Joint Parties) entered into discussions after the initial round of comments were
filed, and agreed upon a joint proposal. 13  In entering into the joint proposal, some of the Joint
Parties modified their previous position set forth in opening comments.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS365.1&originatingDoc=I6a425530010a11e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Rulemaking regarding whether, or subject to what..., 2010 WL 1130020...
280 P.U.R.4th 147


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


13 Parties sponsoring the joint proposal were TURN, SCE, CACES/AReM, the California State
Universities, DACC, Silicon Valley Leadership Group, and School Project for Utility Rate
Reduction.


The Joint Parties propose a four-year phase-in period, structured to allow up 50% of the room
available under the cap in the first year, up to 70% in the second year, up to 90% in the third
year, and up to 100% in the fourth year of the phase-in period. The Joint Parties argue that a four-
year phase-in with a larger increment available initially, will accommodate a larger influx while
avoiding the need for customers to rush to get in under the cap at the outset if they are not ready
to do so.


SCE argues that allowing excessive DA enrollment in the first year could detrimentally impact the
administration and processing of Direct Access Service Requests (DASRs) as well as the utility's
ability to meet procurement requirements to accommodate changes in load.


TURN joins with the other Joint Parties in proposing a four-year phase-in period. Alternatively,
assuming that the Commission is convinced that a rush of new customers could reasonably be
expected at the initial reopening, TURN believes that a three-year phase-in might be warranted.
TURN supports the establishment of annual GWh caps in advance, independent of the amount of
actual load migration in prior years of the transition.


TURN believes that monitoring must continue beyond the initial phase-in period to keep up with
changes in DA load. The level of the DA cap will remain in effect beyond the end of the phase-in
period unless or until changed by future legislation. The IOUs will need to know on an ongoing
basis whether or not they can accept new DASRs, and ESPs will need to know whether they is
any further room available for marketing purposes.


CLECA and California Manufacturers & Technology Association (CMTA) jointly argue that the
Commission should phase in the reopening over the full five-year period, rather than a three-year
period. DRA agrees with CLECA and CMTA. CLECA believes that three-year phase-in period,
with as much as 75% of the available headroom made available to new customers during a 60-
day open-enrollment period, will create a “gold rush” mentality, resulting in a variety of negative
consequences. For example, CLECA expresses concern that customers would be motivated to act
quickly, perhaps precipitously, to exercise their option to acquire DA, without having adequate
time to analyze and absorb the many factors that should be weighed in such a decision. CLECA
also argues that a gold rush environment would tend to increase transactional costs, particularly
for the IOUs' processing of new requests to switch to DA.


CLECA notes that if a DA-eligible customer returned to bundled service in July 2009, that
customer could return to DA service immediately during the initial enrollment period after the
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April 2010 reopening of DA, but if the customer did not make the election during the initial
enrollment period, the customer would have to wait more than two years after that reopening to
make its return to DA service. CLECA expresses concern that an existing DA-eligible customer
could find that it had lost entirely the ability to return to DA if the Commission were to permit a
rapid phase-in of the new DA service for non-DA-eligible customers.


CLECA also proposes that the Commission should permit additions per year of no more than 20%
of the total allowed increment in new DA. CLECA argues that this slower pace of phase-in would
reduce transitional and generational planning issues.


CEC suggests a three-year phase-in schedule, with 75% of total load permitted in the first year,
and the remaining 25% spread equally over the following two years. In this manner, subsequent
adjustments can be made based on the first year's experience.


4.2. Discussion


We have considered the range of proposals as to the duration and pacing of phase-in, ranging from
three years to five years. We conclude that a three year period is too short, and could cause an
excessive surge in demand for new DA, resulting in potential negative consequences, as noted by
CLECA and DRA. We likewise conclude that a five-year phase-in period is too long, and would
unduly prolong the phase-in of new DA. We shall therefore adopt a four-year phase-in period. Our
adopted phase-in generally incorporates the Joint Parties' proposed four-year phase-period, but we
shall apply a more gradual pace in annual DA limits compared with the Joint Parties' proposed
first-year limit of up to 50%. A front-loading of 50% in the first year could create a surge in demand
for DA concentrated in the open enrollment window between mid April and June 30, 2010. This
surge could be amplified especially since Year 1 will be truncated to nine months with an April
11 start date. Joint Parties' proposal for a cumulative DA load cap of 70% by the second year only
leaves 20% in the second year if enrollment reaches 50% in the first year. As a result, customers
could feel pressured to rush to sign up before the June 30th deadline. 14  The truncated first year
could create an undue burden on the program's first year. 15


14 Appendix 2 at 4, 8.a., “Customers may submit 6-month advance NOIs starting July 1, 2010
to switch to DA in 2011.”


15 Reply Comments of The Division of Ratepayer Advocates on Assigned Commissioner's
Ruling Regarding Issues Associated With Senate Bill 695 Relating To Direct Access
Transactions (February 1, 2010) at 5.


We shall therefore adopt annual DA caps of up to 35% in the first year, up to 70% in the second
year, up to 90% in the third year, and up to 100% in the fourth year. Limiting the adopted limits
in this manner reduces the burden on potential DA customers to sign up in the first year, and
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correspondingly increases the load available for new DA customers in the second year. Moderating
the first year's cap to 35% will help prevent the potential for customers to become aggrieved by
being rushed into signing up for direct access without adequate time to consider all of the factors
involved.


We conclude that the four-year phase-in period, with the related annual limits on new enrollments,
strikes a reasonable balance, providing for an orderly implementation schedule that is manageable
by the IOUs while still satisfying the requirements of SB 695 in a timely manner. We find that
adopted phase-in schedule reasonably addresses the relevant concerns that must be balanced in
crafting the appropriate pacing of the phase-in process. The first year of the phase-in covers the
partial period beginning on the effective date of this decision, and continuing through the end of
the 2010 calendar year. Each subsequent phase-in period shall cover a full 12-month calendar year.


If any annual allocation of DA allotments under the cap is not fully subscribed in any one year, the
unused portion shall be rolled over to the subsequent years. Each individual year's DA limit shall
stand alone, and not be dependent on the amount of actual migration in prior years of the phase-in.


All DA-eligible customers will be free to switch to DA at any time, subject to the applicable
switching rules, as long as room exists under the overall cap. Monitoring shall continue beyond
the phase-in period because the cap on DA will remain in effect and must be enforced unless or
until changed by future legislation.


5. Process to Implement New DA Enrollments


5.1. Parties' Positions


The Joint Parties presented a detailed proposal for a utility enrollment process during the phase-
in period that is set forth in Appendix 2 of this decision. SCE joined in the Joint Party proposal.
The Joint Party proposal calls for an initial open enrollment period going through June 30, 2010,
with a temporary one-time waiver of the 6-month advance notice requirement and onetime waiver
of the bundled service commitment under Rule 22.1. The details of the proposal for the receipt,
review, and approval of customer requests to switch to DA service under SB 695 are set forth in
detail in Appendix 2 of this decision.


PG&E presented its own separate proposal for enrollments. Every customer would be required
to submit a notice to their IOU that they want to switch to DA service. Upon acceptance of a
customer notice to switch to DA service, PG&E will provide instructions for DASR submittal
in a confirmation letter. If a valid DASR is submitted during the DASR window indicated in
the customer confirmation letter, the customer will switch on the date indicated. If no DASR
is received by the close of the DASR window, the account will be placed on Transitional
Bundled Service or “safe harbor” status. That means it will be billed on the Transitional Bundled
Commodity Cost (TBCC) rates and given an additional 60 days in which to submit a valid DASR.
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If no DASR is submitted during this additional 60-day period, the customer notice is cancelled,
the account continues on the TBCC rates for an additional six months, and then the account
is committed to bundled portfolio service for a three-year period. In addition to following the
existing switching rules, this would also discourage speculative submittals of customer notices,
and allow customers who are serious about switching to DA service the ability to do so without the
impediment of over-subscription of available load under the cap by more speculative participants.


SDG&E also presented its own proposal (as Attachment A of its February 1, 2010 Reply
Comments) as to the processing protocols for enrolling customers under the provisions of the
SB 695 cap. SDG&E's proposed approach is similar to the approaches proposed by SCE and
CACES/AReM. SDG&E's process calls for the customer to submit a notice of intent (NOI) within
the designated open enrollment period, subject to a daily batching process. SDG&E would apply
a “soft cap,” not to exceed 10% of the annual cap, in evaluating whether a request was to be
approved. Customers would be notified within 20 calendar days as to whether their NOI was
accepted. DASRs would be processed in accordance with SDG&E's Rule 25.


DACC points to the customer application and tracking process adopted for the California Solar
Initiative as an example to follow for administering the DA allocations. As proposed by DACC,
a customer interested in transferring load to DA service would submit a “Customer-Originated
Direct Access Service Request” (CODASR) to its local IOU(s). Each CODASR would correspond
to a customer utility service identification (ID) account number, covering the entire load served
through that ID, as measured by the preceding 12-month billing period. Customers submitting
completed CODASRs would be allocated priority rights to the available DA capacity on a first-
come, first-served basis. The customer would have 30 calendar days to complete negotiations
with a supplier, and for the supplier to submit a traditional DASR for the customer. If no DASR
was submitted on behalf of a customer within the 30-day period, the rights to the available DA
capacity previously allocated to that customer would be allocated to the customer with the next
lower priority of rights.


5.2. Discussion


We shall adopt an enrollment process for customers to sign up for direct access subject to the
revised SB 695 limits under the provisions adopted in this decision, as set forth in Appendix 2
of this decision.


The adopted process incorporates the four-year phase-in discussed above. It also incorporates a
uniform treatment of all qualifying customers, without a separate set-aside or preferential treatment
of existing DA-eligible customers. We address this issue further in Section 6. We also adopt a two-
day window for customers to correct NOI deficiencies. The two-day limit will facilitate timely
processing of daily NOI batches.
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In comments to the proposed decision, the Joint Parties argued that each IOU should be authorized
to maintain a limited wait-list during the OEW to back-fill any room under the first-year allocation
occupied by NOIs that are submitted but ultimately voided for failure to submit a DASR or correct
a deficiency. We find this proposal to be reasonable, and shall incorporate a wait-list process into
the adopted procedure set forth in Appendix 2.


The utilities shall begin placing submitted NOIs on an OEW wait-list on a first-come, first-served
basis when or if the Year 1 allocation becomes fully subscribed during the OEW. There will be
no wait-list after the OEW closes. The OEW shall be filled up to 25% of the Year 1 allocation.
The IOU shall notify the customer that they are on the wait-list within 20 days after submission
of the customer's NOI. Notifications to customers that they are eligible to come off the wait-list
(on a first-come, first-served basis) shall be made by email within one business day of the utility's
determination that space is available under the Year 1 allocation. All such notices shall be made
no later than June 29, 2010, the last day of the OEW. The submission and processing schedule,
as set forth in Appendix 2 shall apply.


Each IOU shall be required to indicate on its public website whether notices of intent to switch to
DA service are being accepted, and to update this information regularly. This information should
be sufficient to inform customers and ESPs whether there is room under the annual limits during
the phase-in period or the overall cap after the phase-in. Each IOU shall notify all DA-eligible
customers of their opportunity to obtain generation service from another provider of the Effective
Date. Each IOU shall provide a link to the new DA provisions on their respective web sites and shall
also provide additional notification via bill inserts and onserts. ESPs shall notify their customers
of their procurement-related obligations.


6. Waiver of DA Switching and Notice Rules and Subsequent Rights to Acquire DA


6.1. Parties' Positions


Under current rules, 16  former DA customers currently receiving bundled utility service must
provide six-months' notice in order to leave bundled utility service. The same six-month notice
requirement applies for customers that switch back to DA. Also, a DA customer who returns to
bundled service must commit to stay for at least a three-year period.


16 See D.03-05-034 and D.03-06-035.


PG&E proposes that the current three-year minimum bundled service commitment for customers
now on bundled portfolio service be waived for an initial implementation period, starting on the
date established by the Commission and extending for 60 days. Absent such a waiver, existing
Bundled Portfolio Service (BPS) customers may be precluded from switching to DA service if
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the maximum load cap is reached before these customers complete their three-year commitment
period.


In addition to waiving the three-year commitment period, PG&E would support giving BPS
customers a higher priority to return to DA compared with “new prospective” DA customers,
limited to the initial implementation period.


SCE does not support providing a preference to existing DA-eligible load, but proposes that all
DA-eligible customers be provided an equal opportunity to enroll in DA if they so choose. SCE
supports a temporary, one-time waiver of the six-month advance notice requirement during the
open enrollment period. SCE also supports a one-time waiver to all DA-eligible customers under
current BPS commitments, so that these customers can take DA service at any time upon notice
of intent (during the open enrollment) or a six-month advance notice (after the open enrollment),
assuming that there is sufficient room under the annual limits or overall cap. SCE proposes that the
three-year BPS commitment period continue to apply anytime that a DA customer returns to BPS.


After the open enrollment period ends, SCE proposes that the DA switching rules apply equally
to all DA-eligible customers, including bundled service customers wishing to switch to DA for
the first time, unless and until the Commission reviews and modifies these rules in a subsequent
phase of the proceeding.


SCE proposes to establish a wait list and to enroll customers on DA service on a first-come, first
served basis, as room becomes available under the annual limits or overall cap.


TURN argues that there is no compelling need for granting any special preference for load that is
DA-eligible under the current rules. TURN believes that there is minimal risk that load that is DA-
eligible under the current rules, and subject to the three-year minimum stay on bundled service
will be “squeezed out” by new DA load. The highest annual figure reported by any of the IOUs
for potential DA-eligible bundled load returning to DA service is 475 GWh for PG&E during
the period from April 2010 through April 2011. That amount is only about 50% of the quantity
proposed by TURN to be made available in the first year of the phase-in period. The other utilities
and the other years for PG&E show an even smaller percentage.


TURN argues that no special set-aside preference should be granted to existing customers who are
DA-eligible under current rules other than to allow them to terminate their three-year minimum
commitment on bundled service in April of the year which the commitment would otherwise
expire. In this manner, these customers could request DA service as soon as the next phase-in
step occurs. TURN believes that such provision would be sufficient to prevent any DA-eligible
customer from being “stranded” on bundled service because of the new total GWh cap on DA.
TURN argues that updates on DA load should be posted at least monthly, and perhaps more
frequently in a month when a utility's DA load is approaching the cap level.
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TURN does not object to a temporary suspension of the six-month notice requirement for
customers switching from bundled service to DA, but only during the first year of the phase-in
period. TURN does not believe that a continued waiver period beyond the first year is necessary,
because customers will be in a better position to provide notice in subsequent years of the phase-
in period.


TURN proposes that any and all customers returning to bundled service from DA should remain
subject to at least a six-month notice period during which time they would be subject to the
Transitional Bundled Service (TBS) rate if they return to bundled service prematurely. TURN
believes that at least a one-year notice should be required in order for the returning customer to
avoid becoming subject to the TBS rate. If a customer returns to the IOU with less than a one-year
notice, the IOU would have to obtain additional resource adequacy (RA) resources outside of the
normal procurement cycle, potentially resulting in higher costs for the IOU and bundled customers.


The Joint Parties argue that all customer eligible to switch to DA under SB 695 should be provided
an equal opportunity to enroll in DA as of the effective date if they so choose.


6.2. Discussion


We shall grant all DA-eligible customers currently under BPS commitments a one-time waiver of
their BPS commitments to allow them an equal opportunity to enroll in DA as of the Effective Date
of this decision. A temporary one-time waiver of the six-month advance notice requirement shall
also be granted to all DA-eligible customers to allow them an equal opportunity to enroll in DA
during the initial open enrollment window, as described in Appendix 2 hereto. The waivers shall
apply only during the initial open enrollment window. The long-term applicability of the three-
year minimum BPS commitment and six-month advance notice requirements shall be addressed
in a subsequent phase of this proceeding. We shall not grant a special preference or set-aside of
load to existing DA-eligible customers. Instead, an equal opportunity to enroll in DA shall apply
to all eligible customers.


SCE suggested in its comments that residential customers who have taken DA service in the past,
but now take utility bundled service (considered as “DA-eligible” under the Commission's rules
in effect prior to the enactment of SB 695), would be permitted to switch back to DA service
during the phased reopening period. TURN disagrees, however, arguing that SCE's interpretation
is inconsistent with SB 695.


SB 695 repealed the prior statutory provisions regarding the suspension of DA which had been in
effect since 2001, and replaced those provisions with a new statute, Public Utilities Code Section
365.1. The new statute provides, in relevant part, as follows:
365.1. (a) Except as expressly authorized by this section, and subject to the limitations in
subdivisions (b) and (c), the right of retail end-use customers pursuant to this chapter to acquire
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service from other providers is suspended until the Legislature, by statute, lifts the suspension or
otherwise authorizes direct transactions….


b) The commission shall allow individual retail nonresidential end-use customers to acquire
electric service from other providers in each electrical corporation's distribution service territory,
up to a maximum allowable total kilowatt hours annual limit…. (Emphasis added.)


TURN argues that Section 365.1(a) suspends the right of retail end-use customers provided
elsewhere in statute (in the AB 1890 revisions to the Public Utilities Code) to acquire service from
other providers except as authorized therein and subject to the limitations in subdivisions (b) and
(c). Among those limitations is the provision that allows only nonresidential end-use customers
to acquire DA service, up to a maximum annual kWh limit.


We agree with TURN's interpretation. Nothing in the statutory language indicates that any
residential customer not already taking DA service would be permitted to take service from another
provider under the annual kWh limit during the period of the suspension. Accordingly, we affirm
that the right to acquire new DA pursuant to SB 695 excludes residential customers who are not
already taking DA service. However, an existing DA-eligible residential customer on bundled
service that has already given its six-month notice to return to DA prior to the effective date of
this decision would still retain the right to return.


7. Meter Installation Waiver


7.1. Parties' Positions


Under current rules, any customer with a peak load that is greater than 50 kilowatts (kW) is required
to install an approved interval meter. Interval meters allow customers better access and control to
their load consumption, and are a step toward a smarter, more efficient electric grid.


CACES believes that the requirement for DA customers to install interval meters in order to receive
DA service should be modified to allow a customer to choose whether or not they want to install
such a meter in advance of the “Advanced Meter Initiative” deployment. CACES argues that such
DA customers should not be required to pay for an interval meter that will soon be replaced by
an Advanced Metering Infrastructure (AMI) meter, particularly because they are already paying
for the AMI deployment.


All customers with load greater than 200 kW already have interval meters. CACES argues that any
commercial/ industrial customers whose peak load is between 50 kW and 200 kW should have the
choice of whether to install an interval meter.
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SCE proposes that service accounts with demand between 50 kW and 199 kW be granted a
temporary waiver from the DA interval meter requirement pending the scheduled installation of
an Edison SmartConnect meter, unless the meter is required by the ESP. SCE proposes that if the
customer's ESP requires an interval meter, the ESP would be billed for the cost of such meter.


SCE argues that a waiver should not apply to customers with service accounts having a demand of
200 kW or greater since under SCE's tariffs, such accounts are required to have interval metering.


7.2. Discussion


A temporary waiver of each utility's DA interval meter installation requirement applicable to
service accounts with demand between 50 kW and 199 kW shall be granted, pending the scheduled
installation of an AMI smart meter by the utility, unless an interval meter is specifically requested
by the customer's ESP. If the customer's ESP requests an interval meter, the ESP will be billed for
the cost of such meter. If a DASR is submitted for a customer who does not have an interval meter
in place, and an AMI smart meter is not installed before the next meter read cycle, load profiles
will be used for settlement purposes, trued up by actual meter reads, as is done for customers with
loads less than 50 kW, until an AMI smart meter is installed. All customers with service accounts
having a demand of 200 kW or greater are required to have interval metering. Therefore, a waiver
shall not apply to these accounts.


Utility Tariff Rule 22 requires that service accounts with demands greater than 50 kW have interval
meters prior to being placed on DA service. 17  Therefore, a revision to the Utility Tariff Rule 22
will be necessary to authorize this waiver. The utilities shall incorporate this revision in their advice
letter filings implementing the requirements of this order.


17 See Utility Tariff Rule 22, Section A.2.


8. Compliance with Procurement and Resource Planning Rules


SB 695 requires the Commission to ensure that other providers of electricity in California are
subject to the same procurement-related requirements that apply to the IOUs, including resource
adequacy requirements, renewables portfolio standards, and greenhouse gas emission reductions.


Pursuant to SB 695, once the Commission has authorized additional DA transactions, it is required
to ensure that other providers are subject to the same requirements that apply to the three largest
California electric utilities under:
1. Commission-adopted programs to implement the resource adequacy provisions of Public
Utilities Code Section 380;
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2. Renewable portfolio standards of the Public Utilities Code, Article 16; and


3. Electricity sector requirements adopted by the California Air Resources Board pursuant to the
California Global Warming Solutions Act of 2006.


8.1. Parties' Positions


Various parties affirm the importance of enforcing uniform procurement and resource planning
rules on all load serving entities (LSEs). SCE, in its comments, identified a number of issues
that remain to be addressed by the Commission to ensure that these requirements are imposed
in a uniform manner among all LSEs. As noted in the Assigned Commissioner's Ruling dated
November 18, 2009, specific additional procurement-related requirements will be considered in
the appropriate proceedings. SCE asks that in the final decision in this sub-phase we order the
immediate opening of a separate sub-phase here, or in other existing proceedings, to address any
and all remaining issues regarding procurement-related obligations of ESPs under SB 695.


TURN identifies the potential problem with the allocation of RA resources in this regard. Under
current rules, a customer's new ESP is not required to obtain its proportionate share of Local RA
resources until the 2011 RA compliance year, because Local RA is subject to only an annual
compliance obligation, with no monthly true-up. At the same time, the IOU that loses the load
will have no market for the Local RA resources that it had previously procured to serve that load.
TURN argues that while a longer-term solution to this problem may be developed in Rulemaking
(R.) 09-10-032, the new RA OIR, that proceeding cannot be expected to produce a resolution of
the issue by April 11, 2010. As a result, TURN expresses concern that bundled service customers
may be left with a disproportionate share of Local RA obligations and costs for the remainder of
2010, including the critical summer peak period when RA is particularly valuable and costly.


TURN initially proposed as an interim solution - pending longer-term resolution of the issue in
R.09-10-032 - that ESPs obtaining additional load as a result of the DA reopening in April 2010
be required to purchase the proportional amount of Local RA capacity from the host IOU at an
RA “waiver trigger” price of $40 per kW-year, pro rated as appropriate for the remainder of the
current year. TURN argued that this interim measure will help to prevent inappropriate gaming
and avoid creating a perverse incentive for customers to switch providers simply to avoid their
fair share of Local RA costs.


TURN argues that new ESPs entering the market should not be treated any differently from existing
ESPs or IOUs with respect to RPS requirements. TURN notes that the rules require all LSEs to
procure 20% of their energy from eligible renewable projects by 2010, subject to the applicable
flexible compliance rules.
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PG&E also recommends that resolution is needed on how DA customers and ESPs could make
IOUs whole for the local RA that has already been procured in 2010, thereby effectuating the
transfer of local RA from the IOUs to ESPs at a price certain. PG&E believes that TURN's January
11, 2010 filing in R.09-10-012 is simple and can be adapted for this purpose. PG&E states that
this approach would not have precedence on the long-term proceeding under R.09-10-012, or the
RA proceeding R. 09-10-032, but would only apply for 2010.


A proposal for an interim solution to Local RA obligations was further developed in the comments
of the Joint Parties. As noted by the Joint Parties, the reopening of DA in April 2010 comes in
the middle of the RA program compliance year, which is administered on a calendar year basis.
While system RA obligations are adjusted on a monthly basis to reflect migration of customers
between LSEs under current procedures, no similar adjustment exists for Local RA. Proposals to
adopt a formal Local RA load migration adjustment are under consideration in R.09-10-032 for
compliance year 2011. In view of the increase in load migration that may occur as early as April
2010, however, a more immediate temporary solution to deal with this issue is needed. This interim
solution is described in Appendix 3 hereto.


The proposed temporary solution, as set forth in the Joint Parties' comments, provides a means
of establishing a value for a “Customer Local RA Obligation” when a customer seeks to migrate
between LSEs after the effective date of DA reopening. This value will be based upon the
customers' actual 2009 Coincident Peak Demand multiplied by a “Local-to-Peak Ratio” that will be
calculated for each IOU service territory, as set forth in Appendix 3. The resulting figure (expressed
in MW) will constitute the Local RA Obligation of that customer. The LSE gaining the additional
load will have the option to obtain an allocation of RA “credits” from the LSE losing the load
without the need for an actual sale of physical capacity to occur between the two LSEs. The LSE
gaining the load would make a payment to the LSE losing the load equal to the customer's Local
RA Obligation multiplied by a default transfer price of $24 per kW-year. This payment would
be deemed to satisfy the acquiring LSE's Local RA Obligation for the remainder of the 2010
compliance year.


8.2. Discussion


We recognize the need for timely action on resolving any remaining issues relating to procurement-
related obligations of ESPs under SB 695. We conclude, however, that as a general matter, the
adoption of a specific timetable and the scope of the relevant issues is best addressed in the
separate proceedings where the relevant specialized expertise already exists. As an exception to
this general approach, however, we conclude that the one specific issue relating to RA obligations,
as discussed in the Joint Parties' comments, requires an interim resolution in this proceeding. We
agree that the Joint Proposal offers a reasonable short-term solution to deal with the issue of Local
RA Obligations and we adopt it on that basis. The proposed temporary solution is set forth in
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Appendix 3 of this decision, based upon the Joint Proposal. This interim solution is adopted for
implementation as part of the initial phase-in of new DA load in order to allow DA transactions
to proceed in a timely manner while accounting for the impacts on RA obligations.


The adopted solution will provide an expedient means of establishing a value for a Customer
Local RA Obligation for use when a customer transfers from one LSE to another during the initial
DA open enrollment period. The temporary solution will avoid the potential for cost shifting or
undue competitive advantage associated with the Local RA Obligation. After 2010, this temporary
solution would be superseded as a result of whatever solution (if any) is adopted in R.09-10-032
for the 2010 compliance year.


This temporary solution shall explicitly apply only for calendar year 2010, and shall either continue
or be replaced as a result of whatever solution (if any) is adopted in R.09-01-032 for the 2011 RA
compliance year. To facilitate a smoother synchronization between the phased increase in DA load
and the annual RA schedule, the next step in the DA phase-in schedule would occur on January
1, 2011, rather than on April 11, 2011. The use of the January date would allow LSEs' year-ahead
Local RA showings for 2011 to reflect any load migration that is expected to occur at the start
of the next DA reopening phase-in. The ESPs will remain subject to the previously adopted RA
showing process which starts in July 2010 for 2011 showings.


We make certain revisions to Appendix 3 based upon comments on the proposed decision. For
example, we revise the previous references in the proposed decision to Local RA obligations being
“aggregated by NP-26 and SP-26,” and instead specify the local areas for which LSEs must procure
Local RA. We also incorporate Joint Parties' proposed modifications to the formulas for calculating
the Local-to-Peak ratio and the Customer Local RA obligation, as set forth in Appendix 3.


The Joint Parties propose that all LSEs that intend to serve load during 2011 refile load forecasts
for the 2011 RA compliance year on July 15, 2010


We shall adopt the due date of May 26, 2010 (instead of July 15, 2010), for LSEs to provide Energy
Division with revised load forecasts for the 2011 RA compliance year. Based on the timing for the
IOUs to respond to NOIs, a suitable compromise is to have forecasts due from LSEs on May 26,
2010. This will be the only forecast due for 2011 year-ahead compliance.


9. Categorization and Assignment of Proceeding


This proceeding is categorized as Ratesetting. The assigned Commissioner is Michael R. Peevey
and the assigned ALJ is Thomas R. Pulsifer.


10. Comments on Proposed Decision
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The proposed decision of ALJ Pulsifer in this matter was mailed to the parties in accordance
with Section 311 of the Public Utilities Code and comments were allowed under Rule 14.3 of the
Commission's Rules of Practice and Procedure. Comments were filed on March 1, 2010, and reply
comments were filed on March 8, 2010. The proposed decision was also mailed to the service
lists of R.08-01-025 and R.09-10-032 so that all affected LSEs could comment on the proposed
decision. We have incorporated parties' comments, as appropriate, in finalizing this decision.


Findings of Fact


1. On October 11, 2009, SB 695 was signed into law as an urgency statute, adding Section 365.1
(b) to the Public Utilities Code.


2. Public Utilities Code Section 365.1(b) requires the Commission to allow individual retail
nonresidential end-use customers to acquire electric service from other providers in each electrical
corporation's distribution service territory, up to a maximum allowable total annual limit.


3. The amounts of DA load as set forth in Appendix 1 of this decision constitute the incremental
amount of transactions that are allowed in conformance with implementation of Public Utilities
Code Section 365.1(b).


4. The statute allows for a phase-in period for new DA of not less than three years and not more
than five years, subject to Commission determination.


5. A four-year phase-in period with annual caps as set forth in Appendix 2 will reasonably
accommodate the utilities' long-term procurement and resource planning needs, while providing
for timely implementation of new DA load consistent with the provisions of SB 695.


6. Under current rules, former DA customers receiving bundled utility service must provide six-
months' notice in order to leave bundled utility service. The six-month notice requirement applies
for customers that switch back to DA. A DA customer who returns to bundled service must commit
to stay for at least a three-year period.


7. Under current rules, any customer with a peak load that is greater than 50 kW is required to
install an approved interval meter. Interval meters allow customers better access and control to
their load consumption, and are a step toward a smarter, more efficient electric grid.


8. Rule 22 requires that service accounts with demands greater than 50 kW have interval meters
prior to being placed on DA service.


9. SB 695 requires that other providers of electricity in California are to be subject to the
same procurement-related requirements that apply to the IOUs, including resource adequacy
requirements, renewable portfolio standards, and greenhouse gas emission reductions.
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10. The interim measures set forth in Appendix 3 for the treatment of Local RA obligations during
the enrollment period for new DA will provide a reasonable way to satisfy an LSE's RA obligations
in connection with customer migration pursuant to SB 695, subject to any further disposition in
R.09-10-032.


11. The enrollment procedures for new Direct Access Load as set forth in Appendix 2 of this
decision provides for an orderly process that will be manageable by the utilities while providing
for timely processing of new enrollments.


12. The Proposed Decision (PD) was served on parties in R.08-01-025 and R.09-10-032 so that
all affected Load Serving Entities could comment on the PD.


Conclusions of Law


1. The Commission is required by the provisions of Public Utilities Code Section 365.1(b) to
allow individual retail non-residential end-use customers to acquire electric service from other
providers in each electrical corporation's distribution service territory, up to a maximum allowable
total annual limit.


2. The authorizations for increased DA transactions, as set forth below in the ordering paragraphs
of this decision, reasonably satisfy the requirements of Section 365.1(b) for increased limits in
DA transactions.


3. The investor-owned utilities should proceed with implementation of the processing of new DA
service requests in accordance with the revised limits adopted below.


4. A temporary one-time waiver of the current three-year minimum bundled service commitment
for customers now on BPS customers should be granted covering the initial open enrollment
period, starting on the effective date of this decision and extending through June 30, 2010.


5. Any commercial/industrial customers whose peak load is between 50 kW and 200 kW should
have the choice of whether to install an interval meter.


6. The procedures for enrollment of new DA load pursuant to SB 695, as set forth in Appendix 2
of this decision, are reasonable and should be adopted.


7. The procedures for the treatment of Local Resource Adequacy Obligations pursuant to SB 695,
as set forth in Appendix 3 of this decision are reasonable and should be adopted.


8. The next phase of this proceeding should expeditiously address the remaining issues to be
resolved relating to the phase-in of additional limits on direct access transactions.
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9. The provisions for new enrollments of DA customers under SB 695 should be based upon a
first-come, first-served principle, without special set-asides for DA-eligible customers who have
exercised the right to take DA previously.


10. In order to establish an orderly process for enrolling new DA customers pursuant to SB 695,
a Notice of Intent (NOI) to subscribe to DA should be submitted by customers. The NOI should
be subject to utility review and notification of space availability to the customer and the ESP in
accordance with the procedures set forth in Appendix 2 of this decision.


11. SB 695 contains no language granting any preference or special rights to DA-eligible customers
who have exercised the right to take DA previously, and there is no basis for the Commission to
impose special preferential treatment for such DA-eligible customers in implementing SB 695.


12. For purposes of determining if the authorized cap has been reached in relation to the total
requests for new DA service, a daily NOI batching process, as proposed by the Joint Parties,
provides for a more streamlined implementation.


13. The right to acquire new DA pursuant to SB 695 excludes residential customers who are not
already taking DA service o otherwise eligible per D.05-03-034.


ORDER


IT IS ORDERED that:


1. Revised limits are hereby adopted in the cap on direct access transactions within the service
territories of each of California's three major investor-owned utilities, Pacific Gas and Electric
Company, Southern California Edison Company, and San Diego Gas & Electric Company, as set
forth in Appendix 1 of this decision. The authorized increases in direct access transactions shall
be incorporated into the utilities' tariffs pursuant to Ordering Paragraph 8. Adjustments to each
utility's baseline amount of direct access load as set forth in Appendix 1 shall be based on the same
method used by the utilities to calculate direct access load in their Direct Access Implementation
Activities Reports submitted to the Commission on a monthly basis. The Energy Division is
authorized to post each utility's monthly baseline amount of direct access load, as reported in their
Direct Access Implementation Activities Reports, on the Commission's public website.


2. The increased limits on direct access transactions set forth in Appendix 1 hereof shall be phased
in over a four-year period beginning on the effective date of April 11, 2010, in accordance with
the enrollment procedures set forth in Appendix 2.


3. A one-time waiver of the current three-year minimum bundled service commitment for
customers now on bundled portfolio service is hereby granted for any bundled portfolio service
commitments in existence as of April 11, 2010, the direct access reopening effective date. This one-
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time waiver will effectively eliminate those bundled portfolio service commitments in existence
on the Effective Date of the direct access reopening, even if those customers do not elect to take
direct access service during the Open Enrollment Window, to allow these customers to elect Direct
Access service at any time with the required 6-month advance notice, assuming there is room under
the annual limits or overall cap. The three-year bundled portfolio service commitment period will
continue to apply anytime a Direct Access customer returns to bundled portfolio service after the
Effective Date of the direct access reopening.


4. The increased authorizations in the level of direct access transactions as set forth in Appendix
1 of this decision shall take effect beginning April 11, 2010, and continue for four calendar years,
with annual limits as set forth in Appendix 2.


5. The procedures for enrollment of new direct access load pursuant to SB 695, as set forth
in Appendix 2 of this decision, are hereby adopted. The IOUs shall file advice letters within
20 days of the issuance of this decision proposing modifications to their direct access tariffs
in compliance with this decision. The advice filings shall be effective upon filing, and any
modifications subsequently requested by the Energy Division based on its review of the advice
filings shall not alter their effectiveness as of their filing dates. The advice letters shall include the
form NOI to be used during the Open Enrollment Window authorized in this decision.


6. A temporary waiver is hereby granted of Pacific Gas and Electric Company, Southern
California Edison Company, and San Diego Gas & Electric Company's direct access interval meter
installation requirement applicable to service accounts with demand between 50 kilowatts (kW)
and 199 kW, pending the scheduled installation of an Advanced Metering Infrastructure Smart
Meter by the utility, unless an interval meter is specifically required by the customer's electric
service provider.


7. A methodology for local Resource Adequacy obligations, based on the Joint Proposal and set
forth in Appendix 3, is hereby adopted. The methodology shall be in effect for 2010 only, unless
otherwise specified by a future ruling. We delegate authority to the Energy Division to make minor
refinements or clarifications to the adopted methodology in the course of implementation.


8. Investor-owned utilities subject to the provisions of this decision are directed to file advice
letters to modify their tariff rules in compliance with this decision, due 20 days after the issuance
of the decision, and effective upon filing.


9. This proceeding shall remain open to address the remaining implementation issues relating to
the increased phase-in of direct access and other pending issues to be addressed in this rulemaking.


This order is effective today.


Dated March 11, 2010, in San Francisco, California
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APPENDIX 1


AUTHORIZED INCREASES IN CAPS ON DIRECT
ACCESS TRANSACTIONS BY SERVICE TERRITORY


AUTHORIZED DIRECT ACCESS CAP INCREASE (IN GWH)
WITHIN SERVICE TERRITORIES OF THE ELECTRIC UTILITIES


Southern California
Edison Company
 


Pacific Gas and
Electric Company
 


San Diego Gas &
Electric Company
 


Load Cap
 


11,710
 


9,520
 


3,562
 


Existing Base Line
DA
 


7,764
 


5,574
 


3,100
 


New DA Load
Allowance
 


3,946
 


3,946
 


462
 


Peak Load
 


APPENDIX 2


ADOPTED ENROLLMENT PROCEDURES FOR THE PHASE-IN PERIOD


1. As described more fully below, the phase-in period will begin on April 11, 2010 (the “Effective
Date”), and continue for four calendar years, with the annual limits on direct access (DA) load
increases over the phase-in period as described in step 2 below, up to the maximum DA cap for
each investor-owned utility's (“IOU”) service territory (the DA cap). Any kilowatt-hours (kWh)
not used in one year will be rolled over to the subsequent years as part of the cumulative increasing
annual limits.
2. The annual kWh limits are as follows:


• Y1 (2010): 35% of the current room available under the DA cap.


• Y2 (2011): An additional 35% of the current room available under the cap (or70% of the available
room under the DA cap).


• Y3 (2012): An additional 20% of the current room available under the cap (or 90% of the available
room under the DA cap).


• Y4 (2013): An additional 10% of the current room available under the cap (or 100% of the
available room under the DA cap).
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3. The same switching rules will apply to all customers eligible to switch to DA service under SB
695 (“DA-eligible customers”).


4. To facilitate implementation as of the Effective Date, the IOU will notify all DA-eligible
customers prior to the Effective Date of the terms and conditions for participation in the partial DA
reopening under SB 695. Specifically, the IOU will use a bill insert or onsert 1  to notify all DA-
eligible customers as early as March 2010 to visit the IOU's website for details on the partial DA
reopening. The website will be updated to ensure accurate information based on the Commission's
final decision implementing the DA reopening.


1 A bill onsert is a message imprinted on the customer's bill, as distinguished from a bill insert,
which is a separate insertion included in the bill's envelope. The bill onsert may be a more
cost-effective way to provide customers notice of the partial DA reopening, because it can
be included only on DA-eligible customers' bills, and does not increase the weight of the
bills (and thereby should not increase bill mailing costs).


5. To facilitate implementation as of the Effective Date, an Open Enrollment Window (“OEW”)
will be established as of the Effective Date, during which all DA-eligible customers will be allowed
to submit a notice of intent (“NOI”) 2  to transfer to DA service.


2 The parties will work together cooperatively in advance of the Open Enrollment Window to
develop a uniform NOI in a timely fashion, which shall be filed as part of the IOUs' advice
letters implementing changes to their direct access tariffs in compliance with this decision.
Customers wishing to authorize their ESP or other third party to submit the NOI on their
behalf may do so by providing the IOU with a signed “Authorization to Receive Customer
Information or Act on a Customer's Behalf” (CISR) form, indicating that the ESP or other
third party is authorized to “Request Rate Changes” for the customer.


6. The OEW will begin on the fifth business day after the Effective Date and end ninety (90)
calendar days thereafter or on June 30, 2010, whichever comes first. The OEW will occur in Y1
of the phase-in period only.
7. Enrollment during the OEW:


a. A temporary, one-time waiver of the 6-month advance notice requirement for all DA-eligible
customers will be granted so that all DA-eligible customers may begin to enroll in DA service as
of the Effective Date if they wish to do so, pursuant to the process described herein.
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b. A one-time waiver of the current Bundled Portfolio Service (“BPS”) commitment periods (per
Rule 25.1) will be granted so that all DA-eligible customers may begin to enroll in DA service as
of the Effective Date if they wish to do so, pursuant to the process described herein. 3


3 The one-time waiver will apply to all non-residential customers under current BPS
commitments, even if they do not elect to take DA service during the OEW. After the end
of the OEW, these customers may elect DA service at any time with the required 6-month
advance notice, assuming there is room under the annual limits or overall cap. However,
the 3-year BPS commitment period will continue to apply anytime a DA customer returns
to BPS.


c. All LSEs (those that currently serve load and those that do not) will file forecasts of new
customers that they expect to gain from via the OEW and other periods for RA compliance years
2010 and 2011 according to the rule set forth by Energy Division for the RA process. Energy
Division will issue an amended RA Guide and reporting template for 2010 compliance year as
well as an RA Guide and reporting template for 2011 compliance year.
d. The IOU will begin accepting NOIs up to the Y1 limit as of 9:00 a.m. PST on the fifth business
day after the Effective Date. The methods for submitting NOIs will be specified by each utility
on its website, provided that all methods shall allow for a time and date stamping to determine
precedence. The daily batch process for accepting NOIs during the OEW (described in 7.d below)
will allow for up to a 10 percent (10%) threshold above the Y1 limit.


e. The IOU will process NOIs in daily (12:00 a.m. to 11:59 p.m.) batches. Each daily batch of
NOIs will, within 20 days of its receipt, be accepted unless and until the Y1 limit is reached. A
daily batch that causes the Y1 limit to be exceeded will nevertheless be accepted provided that
such daily batch does not exceed the Y1 limit by more than 10%. Should a daily batch cause the
Y1 limit to be exceeded by more than 10%, NOIs in that particular daily batch will be accepted on
a first-come, first-served basis (based on the date/time stamp of the NOI) up to the Y1 limit plus
a threshold of no more than 10%. All other NOIs in that particular daily batch will be rejected.4 4


4 The threshold is only used for purposes of processing daily batches of NOIs. It is not intended
as an increase in the annual limits.


f. NOIs submitted during the OEW will be rejected only if the Y1 limit has been reached. Any
NOI that is found to have a deficiency (e.g., incorrect service account number) will be accepted on
the condition that it is corrected by the customer within two business days after the IOU notifies
the customer of such deficiency. NOIs will be void in the event a Direct Access Service Request
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(DASR) is not timely submitted, as described in 7.h below, or in the event a deficiency in the NOI
is not corrected by the customer within two business days.
g. For any NOI accepted during the OEW, the IOU will notify the customer of NOI acceptance
within 20 days of NOI receipt, and will instruct the customer to notify its Electric Service Provider
(ESP) that a DASR to switch customer's service account(s) to DA service must be submitted to the
IOU within 60 calendar days of the date the IOU's notice of NOI acceptance is sent to the customer.


h. The customer will have 60 calendar days from the IOU's notice of NOI acceptance to cause
its ESP to submit a DASR. 5  DASRs will be processed using existing processes and timelines in
accordance with Rule 22 (or equivalent rule), 6  and eligible service accounts will be switched to
DA service on their next scheduled meter read date, or the date specified on the DASR, if different
from the next meter read date, depending on when the IOU receives the DASR. Although Rule 22
(at Section E.18) allows the IOU, the customer and the ESP to mutually agree to a different service
change date for the service changes requested in a DASR, the IOUs may be unable to accommodate
special service change dates during the OEW. Nothing in this Appendix 2 is intended to rescind
Section E.18 of Rule 22; however, it may not be operable during the OEW.


5 In accordance with the IOUs' current procedures, rejected DASRs must be corrected and
resubmitted by the ESP and be acceptable to the IOU no later than 20 days following the
conclusion of the 60-day period. DASRs not corrected by the ESP within this time period
will be cancelled by the IOU.


6 The DA Rules for SDG&E are Rules 25 and 25.1. The IOUs' DA Rules generally require
that DASRs received by the OIU on or before the 15th of the month will be switched over no
later than the next month's scheduled meter reading date for that service account. Under SCE
and SDG&E's current DASR process, DASRs that are received by SCE or SDG&E five (5)
business days before the customer service account's next scheduled meter reading date will
be switched over on its next scheduled meter reading date.


i. If a DASR is not received by the IOU for an accepted NOI by the end of the 60-day period, the
customer's NOI will be void.
j. Any NOIs voided for failure to submit a DASR within the 60-day period will not be subject to
a three-year minimum BPS commitment period as a result such failure. This exception will apply
only to NOIs accepted during the OEW.


k. If the Y1 limit is reached during the OEW, the IOU will stop accepting NOIs, and will begin
placing submitted NOIs on a wait-list on a first-come, first served basis. The wait-list shall have
a maximum capacity equal to 25% of the Y1 limit, and will be maintained until the last day of the
OEW. Should any room under the Y1 limit become available during the OEW as a result of any
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voided NOIs, within one (1) business day of any room becoming available, the IOU will notify
eligible customers on the wait-list by email of the acceptance of their NOIs. The IOU will continue
to issue such email notices, on a 1-business day basis as room becomes available during the OEW,
through the last day of the OEW. A customer coming off the OEW wait-list will have 60 days after
the IOU's notice of the NOI acceptance to cause its ESP to submit a DASR to the IOU. If a DASR
is not received by the IOU by the end of the 60-day period, the customer's NOI will be void, and
the exception under Section 7.k for the three-year BPS commitment will apply. The wait-list will
end on the last day of the OEW. Any NOIs on the wait-list that were not accepted during the OEW
will be void, and customers will be notified that they can begin submitting 6-month advance NOIs
as early as July 1, 2010 to switch to DA in 2011. No wait-list will be used after the OEW.


l. The OEW will close 90 calendar days after the Effective Date, or on June 30, 2010, whichever
comes first. There will be no OEW in subsequent years of the phase-in period.


m. All LSEs that intend to serve load during 2011 will refile load forecasts for 2011 RA compliance
year by May 26, 2010. This revised forecast shall account both for customer migration up to that
date, but also to forecast expected customer migration during the second phase of DA access that
commences in January of 2011. The updated load forecasts due by May 26, 2010 will be used
by the Energy Division and CEC to develop Local RA obligations, inclusive of adjustments, as
accurately as possible within the constraints of the 2011 RA filing cycle.


8. Enrollment after the OEW closes:


a. In 2010:


• Customers may submit 6-month advance NOIs starting July 1, 2010 to switch to DA in 2011
(Y2). The IOU will accept 6-month advance NOIs up to the Y2 limit. The daily batch process for
accepting NOIs (described in 7.d above) will allow for up to a 10 percent (10%) threshold above
the Y2 limit.


• A customer with an accepted NOI will be switched to DA starting in January 2011, provided the
customer's 6-month advance notice period has been satisfied and a DASR has been timely received.


• DASRs will be processed using existing processes and timelines in accordance with Rules 22
and 22.1 (or equivalent rules), and eligible service accounts will be switched to DA service on
their next scheduled meter read date, or the date specified on the DASR, if different from the next
meter read date, depending on when the IOU receives the DASR. Customers who fail to meet the
time limitations and DASR requirements set forth in Rules 22 and 22.1 will be subject to a three-
year minimum BPS period as provided for in Rule 22.1 (or equivalent IOU rules).
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• Once the Y2 limit is reached, the IOU will stop accepting 6-month advance notices.


• If room under the Y2 limit subsequently becomes available, the IOU will update its website to
notify customers that it is accepting 6-month advance notices. The IOU will use the same daily
batch process described above for accepting NOIs for any room under the Y2 limit.


b. In 2011:


• Customers may continue to submit 6-month advance notices after January 1, 2011 to switch to
DA in 2011 or 2012, depending on whether there is room available under the Y2 limit. The IOU
will accept 6-month advance notices up to the Y3 limit. The daily batch process for accepting NOIs
(described in 7.d above) will allow for up to a 10 percent (10%) threshold above the Y3 limit.


• A customer with an accepted NOI will be switched to DA as soon as possible (depending on
whether there is room under the Y2 limit), but in any event starting in January 2012, provided
the customer's 6-month advance notice period has been satisfied and a DASR has been timely
received. If there is no room available under the Y2 limit, customers who submit 6-month advance
NOIs prior to July 2011 may need to remain on bundled service for up to twelve months before
being able to switch to DA. In other words, they may have to wait for the Y3 allotment to open up
in January 2012 before they can switch to DA. If room under the Y2 limit subsequently becomes
available in 2011, some customers may be able to switch to DA prior to 2012, provided the 6-
month advance notice period has been satisfied and a DASR has been timely received.


• DASRs will be processed using existing processes and timelines in accordance with Rules 22
and 22.1 (or equivalent rules), and eligible service accounts will be switched to DA service on
their next scheduled meter read date, depending on when the IOU receives the DASR. A customer
failing to meet the time limitations and DASR requirements set forth in Rules 22 and 22.1 will be
subject to a three-year minimum BPS period as provided for in Rules 22 and 22.1 (or equivalent
rules). 7


7 With the exception that customers who submit 6-month advance NOIs prior to July 2011
may be required to remain on bundled service for longer than 6 months (but not more than
12 months) before switching to DA service, if there is no room under the Y2 limit. In other
words, they may have to wait for the Y3 allotment to open up in January 2012 before they
can switch to DA.


• Once the Y3 limit is reached, the IOU will stop accepting 6-month advance NOIs.
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• If room under the Y3 limit subsequently becomes available, the IOU will update its website to
notify customers that it is accepting 6-month advance NOIs. The IOU will use the same daily batch
process described above for accepting NOIs for any room under the Y3 limit.


c. In 2012 and 2013:


• The IOU will use the same enrollment process as described above for 2011, using the applicable
annual limits, except that a threshold for daily batch processing will not apply to the Y4 limit
(because it represents the overall cap).


9. During the phase-in period, the IOU will indicate on its public website whether NOIs (during
OEW) or 6-month advance NOIs are being accepted, and update this information regularly, as
reasonably necessary, but in no event less frequently than monthly. This information should be
sufficient to inform customers and ESPs whether there is room available under the annual limits
during the phase-in or the overall cap after the phase-in. The IOU will provide notice on its public
website when the level of annualized sales for customers electing DA service approaches a certain
percentage of the annual limit or overall cap (e.g., 95%).


10. Changes in the 12-month usage of DA accounts will be reflected in order to determine the
room available under the cap. No customer taking DA service while room was available under the
cap will be removed from DA service as a result of growth in DA load.


APPENDIX 3


ADOPTED TEMPORARY TREATMENT FOR LOCAL RESOURCE
ADEQUACY OBLIGATIONS DURING DIRECT ACCESS REOPENING


We hereby adopt the methodology set forth below in order to fairly allocate local RA costs among
LSEs during RA compliance year 2010:


The first step in the methodology is to determine the size of the Local RA obligation associated
with a migrating customer. The following calculation is suggested:


Calculate a “Local to Peak Ratio” (LPR) for each IOU service territory. This ratio would be
determined by taking the total Local RA obligation in the service area in MW, as adopted by the
CPUC decision that established Local RA obligations for 2010, and then subtracting the Local
MW that were allocated among all LSEs for Demand Response (DR), Cost Allocation Mechanism
(CAM) resources, and RMR Condition 1 (RMR-1) resources. That number is then divided by the
total forecasted 2010 coincident peak load in MW of that same IOU service territory (Service Area
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CPD) that was developed by the California Energy Commission for purposes of establishing 2010
RA obligations. This LPR would be expressed as a percentage. The LPR will be calculated by the
CPUC Energy Division and posted to the CPUC website for each service territory alongside the
amended 2010 RA Guide and Templates in April of 2010 1 .


1 RA compliance materials for 2008 through 2010 are posted to the CPUC website here: http://
www.cpuc.ca.gov/PUC/energy/Procurement/RA/ra_guides_ 2008-09.htm


When a customer seeks to migrate between LSEs after the date of DA reopening, a Customer
Local (RA) Obligation (CLO) would be established for that customer, based on the customer's
actual recorded Coincident Peak Demand (COPD) in MW at the time of the IOU service territory's
2009 coincident system peak, grossed up by the appropriate Distribution Loss Factor (DLF) for the
service area and multiplied by the LPR for the service territory in which the customer is located.
The resulting figure would be the Local RA obligation of that customer in MW, the CLO. The LSE
losing the load and the LSE receiving the load would stipulate to this figure, which would require
only the data establishing the customer's 2009 CPD at the time of the CAISO system peak.


In mathematical terms:
LPR = Total 2010 Service Area LCR in MW (less Local MW from DR, CAM, and RMR1 & 2)/
Forecasted Service Area 2010 CPD.


CLO = LPR x Customer 2009 CPD.


In order to simplify the process for this temporary and interim solution, the LSE gaining the
additional load would have the option 2  to obtain an allocation of Local RA “credits” from the
LSE losing the load, without the need for any actual commercial sale of physical capacity to occur
between the two LSEs. Rather, the LSE gaining the load would make a payment to the LSE losing
the load, equal to the customer's CLO times an administratively determined price in dollars per
kilowatt-year (kW-yr) or kilowatt-month (kW-mo). This payment would be deemed to satisfy the
acquiring LSE's Local RA obligation for the remainder of the 2010 compliance year. LSE RA
filings from both the LSE that lost the customer and the LSE that gained the customer would need
to clearly indicate and highlight the exchange of customer MW and RA capacity if any transferred
or sold directly to the other LSE. These rules and implementation procedures will be described in
an amended RA Guide and Template for 2010 compliance year, and LSEs will be notified in April
of 2010 of the new procedures and rules.


2 If the LSE that was gaining the load (the acquiring LSE) can show that it already met some
or all of its Local RA obligation with excess Local RA capacity or was able to obtain it
from another source, the acquiring LSE would not be required to use this “default” option
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for some or all of its Local RA obligation. For purposes of these mid-year load migration
adjustments only, LSEs gaining load may meet increased Local RA obligations in the PG&E
service territory via procurement in either the Other PG&E Areas or in the Greater Bay Area,
or any combination of the two. Similarly, the SCE service territory, procurement may be
in either the LA Basin or in the Big Creek/Ventura area. Procurement adjustments in the
SDG&E service territory must be in the San Diego Area.


No changes to the current RA compliance process would be required, except that both LSEs
would report in their System RA monthly true-ups to Energy Division the amount of the Local
RA obligation (the CLO) that was being transferred, and the acquiring LSE would also report the
amount of the CLO being satisfied through the default transfer payment, as well as the amount
of CLO that was being otherwise satisfied. 3  The capacity that is transferred via the default
mechanism would still be obligated by the RA Must-Offer Obligation (MOO) throughout the
period in which it was originally shown in the year ahead filing, and the SC for the capacity would
be required to demonstrate that in each monthly supply plan. Additionally, in the event that Local
RA capacity is not sold to another LSE but is now in excess of the Local RA obligations of the
original LSE, the original LSE would still be required to list the capacity to on its RA filing and
that capacity would still be subject to the RA MOO via requirement to submit supply plans. LSEs
are still under the obligation to demonstrate all Local RA capacity that they have under contract
via RA Filings. The current process for monthly true-ups to LSEs' System RA obligations would
continue without change. All LSEs that expect to serve load during any month(s) are required to
submit a monthly load forecast and System RA filing for each month that the LSE will serve load.
Failure of an LSE to demonstrate that it has satisfied the CLO through a timely default transfer
payment to the transferring LSE and/or through other means will result in a deficiency in the Local
RA obligation of such LSE.


3 See fn.1, above.


Consistent with proposals in the current RA proceeding (R.09-10-032), in order to reduce
administrative complexity, local true-ups shall be completed twice during 2010: once for August
and September, and a second time for October-December. For 2010 compliance year, the Local
RA true-ups will be performed as follows: On May 31, LSEs (both LSEs that currently serve load
and LSEs that assume load during the OEW) shall file their monthly load forecast adjustments for
August compliance month pursuant to the current RA schedule. This filing for August will be used
to establish adjusted Local RA obligations for LSEs for August and September, 2010. LSEs that
do not currently serve load will be required to file with the CPUC and demonstrate RA capacity
sufficient to meet their Local RA obligations gained from new customers. On August 2, LSEs
will file load migration adjustments to establish Local RA obligations for the months of October,
November, and December 2010.
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The default transfer payment would provide an administrative price for the transfer of Local RA
credits of $24 per kW-year. This amount is intended to reflect only the “premium” value of Local
RA capacity over System RA capacity, since the LSEs acquiring new load would still be purchasing
any increased amount of System RA capacity required to be shown in its monthly System RA filing
under the current RA load migration rules. Rather than a flat $2.00 per kWmonth, the monthly
prices would be “shaped” to reflect the fact that RA capacity is most valuable during the peak
summer months. This shaping would spread the $24 over the months of the year based on the same
factors (shown below) that were used to allocate capacity payments under the CAISO's former
Reliability Capacity Services Tariff program across the 12 months of the year. In mathematical
terms, the transfer payment would be determined as follows:
CLO x $24/kW-yr x Shaping Factor for remaining months of 2010.


If, during the course of 2010, the new DA load subsequently switched to another LSE, the same
process would be repeated again, and the new LSE would meet the CLO for the new DA load by
either making a transfer payment to the prior LSE under the default mechanism or showing that
it has obtained Local RA from another source.


This temporary and interim solution shall explicitly apply only for calendar year 2010, and shall
continue or be replaced as a result of whatever solution (if any) is adopted in R.09-10- 032 for
the 2011 RA compliance year. If the LSE that was gaining the load already held excess Local RA
capacity or was able to obtain it from another source, the acquiring LSE shall not be required to
use this temporary and interim option, but shall still be required to make a true-up filing, even if
there is no change. To facilitate a smoother synchronization between the phased reopening of DA
and the annual RA schedule, the next step in the DA phase-in schedule shall occur on January 1,
2011 rather than April 11, 2011. The use of the January date would allow LSEs' year-ahead Local
RA showings for 2011 to reflect any load migration that is expected to occur at the start of the
next step of the DA reopening phase-in.


In order to provide Energy Division and California Energy Commission with all necessary
documentation for a transfer of local RA obligation, both the losing and gaining LSE shall
provide the following information to the California Energy Commission and Energy Division
at the time of the local true-ups: CLO for each customer gained and lost, documentation of
customer transfer, default transfer payment amount (if a transfer payment has been made),
identity (CAISO scheduling resource ID and MW amount) of any local RA capacity transferred,
and any other information that may be required by Energy Division and California Energy
Commission to implement this methodology. Energy Division shall publish a template to facilitate
this documentation.


MONTHLY SHAPING FACTORS







Rulemaking regarding whether, or subject to what..., 2010 WL 1130020...
280 P.U.R.4th 147


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 35


SP-15
 


NP-15/ZP-26
 


Jan
 


6.7%
 


4.9%
 


 
Feb
 


5.0%
 


4.9%
 


 
Mar
 


5.0%
 


5.6%
 


 
Apr
 


5.8%
 


4.6%
 


 
May
 


6.3%
 


4.8%
 


 
Jun
 


8.3%
 


5.1%
 


 
Jul
 


15.8%
 


13.7%
 


 
Aug
 


17.5%
 


15.3%
 


 
Sep
 


11.7%
 


13.8%
 


 
Oct
 


5.8%
 


8.7%
 


 
Nov
 


6.3%
 


8.8%
 


 
Dec
 


5.8%
 


9.8%
 


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		2010 WL 1130020 (Cal.P.U.C.)






Rulemaking regarding whether, or subject to what..., 2012 WL 6759966...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


2012 WL 6759966 (Cal.P.U.C.)


Rulemaking regarding whether, or subject to what Conditions, the suspension of Direct
Access may be lifted consistent with Assembly Bill 1X and Decision 01-09-060.


Rulemaking 07-05-025
Decision 12-12-026


California Public Utilities Commission
December 20, 2012
DECISION ADOPTING PROCESS IMPROVEMENTS FOR ADMINISTERING
ENROLLMENTS OF DIRECT ACCESS RIGHTS


Before Peevey, President, and Simon, Sandoval, Ferron and Florio, Commissioners.


BY THE COMMISSION:


1. Introduction


*1  This decision adopts revised procedures regarding the processing of enrollments of Direct
Access (DA) rights pursuant to Decision 10-03-022, whereby qualifying customers became
eligible to enroll in DA, subject to new limits pursuant to Senate Bill (SB) 695 (Stats. 2009, ch.
337). 1  These provisions apply within the service territories of Pacific Gas and Electric Company,
Southern California Edison Company, and San Diego Gas & Electric Company.


1 DA offers eligible retail customers the option to purchase electric power from a competitive
provider. See Decision (D.) 95-12-063, as modified by D.96-01-009 (1995) 64 Cal. PUC
2d 1, 24, and codified in Assembly Bill 1890 (Stats. 1996, ch. 854). On October 11, 2009,
SB 695 was signed into law as an urgency statute, adding Section 365.1 (b) to the Public
Utilities Code, which states in pertinent part:
The commission shall allow individual retail nonresidential end-use customers to acquire
electric service from other providers in each electrical corporation's distribution service
territory, up to a maximum allowable total kilowatt hours annual limit.


In this decision, we also grant the February 23, 2012 motion of Alliance for Retail Energy Markets,
Direct Access Customer Coalition, and Retail Energy Supply Association for a waiver of the
requirement to file motions for future status reports regarding the DA enrollment process. We also
establish an ongoing requirement for updated status reports on the DA enrollment process to be
prepared and published annually by the Energy Division, as discussed below. Finally, we adopt the
uncontested proposals, as explained below, for improvements to promote fairness, transparency,
and efficiency in the DA enrollment process.
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2. Background


Under the process adopted in Decision (D.) 10-03-022, qualifying customers or their designated
agents submited a notice of intent (NOI) to sign up for Direct Access (DA) during the Open
Enrollment Window (OEW) and thereafter as additional load became available under the annual
caps. The new enrollments were to be phased in over four-years, starting in 2010, subject to annual
caps. During the OEW for 2010 (designated as Year 1 of the phase-in), customers submitting NOIs
significantly exceeded the cap on DA transactions allowed under D.10-03-022.


Alliance for Retail Energy Markets (AReM) and California Alliance for Choice in Energy
Solutions subsequently filed a joint motion on June 4, 2010, requesting that the Investor-Owned
Electric Utilities (IOUs) produce a status report on the DA enrollment process for the Year 1 OEW
to provide assurance to interested parties that management of the large number of requests to enroll
in DA was conducted in compliance with the first-come/first-served requirements of D.10-03-022.


By the ruling dated June 23, 2010, assigned Commissioner Michael Peevey declined to require
IOUs each to produce a status report, but directed the Commission's Energy Division (ED)
to produce a status report on the results of its own internal review of IOU compliance with
D.10-03-022 in managing the Year 1 DA enrollment process. ED provided the Year 1 status report
on July 16, 2010, as updated on August 2, 2010, presenting an analysis of the IOUs' process, and
the extent of DA over-subscription. ED did not find evidence that the utilities administered the
NOI process unfairly.


On April 20, 2011, AReM, Retail Energy Supply Association (RESA), 2  and Direct Access
Customer Coalition (DACC) (collectively, Joint Parties) filed a motion for an updated status
reportto ensure continued compliance with D.10-03-022, to provide information to determine
whether or how enrollment processes could be improved, and to inform the public about the DA
demand. On July 1, 2011, the assigned Administrative Law Judge (ALJ) granted the motion, and
directed ED to produce the status report by July 15, 2011.


On February 23, 2012, AReM, DACC, and RESA filed a new motion for an updated status report
on the OEW process for the completion of the phase-in period. In addition, because parties had
to file a motion each time to obtain updated status reports on DA enrollments, the Joint Parties
requested a blanket waiver of the requirement for parties to file new motions to obtain subsequent
status report updates on DA enrollment implementation results. While the four-year phase-in of
DA enrollments as authorized under D.10-03-022 had completed, the Joint Parties indicated that
future status reports on DA implementation may still be useful. The Joint Parties argued, however,
that filing a motion each time to obtain such reports is a waste of resources and time.
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The February 23, 2012 motion proposed that ED prepare ongoing annual status reports
summarizing the results of the DA enrollment process for the previous year for each utility, to
include information regarding retail customer demand for DA service and the effectiveness of the
DA enrollment process.


Responses to the February 23, 2012 motion were filed on March 9, 2012 by Pacific Gas and Electric
Company (PG&E) and jointly by Southern California Edison Company (SCE) and San Diego Gas
& Electric Company (SDG&E). The IOUs generally support the request for a blanket waiver to the
extent that status reports are limited to an annual basis. PG&E recommended, however, that before
the Commission rules on the waiver request, interested parties discuss and resolve (1) the details
of the ongoing process that should be followed if and when space becomes available under the
overall direct access cap, and; (2) the reporting requirements that should accompany the process.
PG&E also asked for more specificity in terms of information to be provided in subsequent status
reports and the frequency of the reports.


In their response to the February 23, 2012 motion, the IOUs also noted that in November 2010,
parties had submitted a Working Group Report in this proceeding, containing proposed process
improvements for managing the DA load cap after the increases authorized by D.10-03-022 are
phased in. 2


2 See Joint Compliance Filing of PG&E, SDG&E and SCE on Informal Working Groups 1, 2
and 3, dated November 15, 2010, Attachment C, Working Group 3 Report.


The IOUs stated that it was timely for the Commission to take action on the Working Groups'
proposed process improvements.


By the ruling dated March 26, 2012, the ALJ granted the request for an updated status report to
include (1) the results of the enrollment process for Years 3 and 4 including numbers of customers
and amount of load associated with accepted NOIs; the numbers of rejected NOIs broken down
by before and after 9 AM on the first day of enrollment; (2) the time that elapsed to fill the Year 3
and Year 4 caps and thereafter; and (3) the number of customers that submitted an accepted notice
to switch for Years 1, 2 and 3, but failed to complete the Direct Access Service Request process
and were placed on Transitional Bundled Service.


The March 26, 2012, ruling deferred action on the request for a blanket waiver from the
requirement to file motions to obtain future reports pending further clarification regarding the
information to be provided in such reports and their frequency. On May 31, 2012, a subsequent
ALJ ruling was issued, soliciting comments on the blanket waiver request and the Working Group
Report's recommendations regarding:
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1. The ongoing process to be followed if and when additional space becomes available under the
DA load cap;


2. The specific reporting requirements that should accompany the process;


3. Potential objections to the November 15, 2010 Working Group Report proposals for process
improvements for managing the DA load cap after phase-in is complete;


4. The specific information to be provided in subsequent status report updates on DA
implementation results; and


5. Frequency intervals for providing future status reports.


A response to the May 31, 2012 ruling was filed on July 10, 2012. The responsive comments
were jointly sponsored by AReM, California Manufacturers & Technology Association (CMTA),
DACC, Energy Users Form (EUF) (i.e., the DA Parties), as well as by the IOUs. The July 10, 2012
joint comments represent the consensus of all active parties in this phase of the proceeding.


The response contained a consensus proposal that ED prepare annual status reports on an ongoing
basis, summarizing the results of the DA enrollment process for the previous year for each utility.
The status reports would include information on retail customer demand for DA service and the
effectiveness of the DA enrollment process. The status reports also would include the following
information:
1. Number of valid Six-Month Notices submitted to the utility during the Submission Period.
Duplicate Six-Month Notices will not be reported;


2. Amount of DA load, in annual gigawatt hours (gWh), available under the Overall DA Load Cap
as of the commencement date of the lottery; and


3. Lottery number assigned to the last customer given an opportunity to switch during the year.
(Assuming 1, 2, 3….) Number of customers and associated annual gWh of customer loads that
remained on the waiting list as of December 31 of the previous year.


Under the consensus proposal, the utilities would provide the above information to the ED by
April 1 of each year, for the previous year, beginning in 2014. The Joint Parties propose that ED
aggregate the utility information, and issue a status report in May of each year, beginning in 2014.
The blanket waiver would be no longer valid and the utilities would be relieved of the reporting
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responsibility if the process changes in such a way that the required data is no longer relevant (i.e.,
if the DA limits are lifted), or if the submission process is eliminated.


3. Discussion


3.1 Blanket Waiver and Ongoing Status Reporting


No party opposes the request for a blanket waiver from the requirement to file motions to obtain
subsequent status reports on the DA enrollment process. We grant the request for a blanket waiver.
For each year, covering 2010, 2011, and 2012, parties have had to submit a motion to obtain
information on the status of the enrollment of direct access customers. The requested information is
not available to the public unless provided, in aggregated fashion, by the IOUs or the Commission.
Release of this information is in the public interest, because it demonstrates compliance with the
law and Commission order and indicates the demand for DA by California consumers.


In order to provide ongoing updates regarding the DA enrollment process, we direct ED to prepare
annual status reports as to the DA enrollment process. We adopt the consensus proposal that future
status reports contain the following:
1. Number of valid Six-Month Notices submitted by the utility during the Submission Period.
Duplicate Six-Month Notices will not be reported.


2. Amount of DA load, in annual gWh, available under the Overall DA Load Cap as of the
commencement date of the lottery.


3. Lottery number assigned to the last customer given an opportunity to switch during the year.
(Assuming 1, 2, 3….) Number of customers and associated annual gWh of customer loads that
remained on the waiting list as of December 31 of the previous year.


We also adopt the requirement that IOUs each provide the above information to the ED by
April 1 of each year, for the previous year, beginning in 2014. The ED will aggregate the utility
information, and issue a status report in May of each year, beginning in 2014. The blanket waiver
will be no longer valid and the utilities will be relieved of the reporting responsibility if the process
changes in such a way that the required data is no longer relevant (i.e., if the DA limits are lifted),
or if the submission process is eliminated.


3.2 DA Enrollment Process Improvements
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We also adopt the recommendations of parties for DA enrollment process improvements, as set
forth in the July 10, 2012 joint response to the ALJ ruling. In the November 15, 2010 Working
Group Report, an annual enrollment was proposed, which would align with an annual request for
status reports. The November 15, 2010, Working Group Report suggested process improvements
for managing the DA load cap after the phase-in is completed. The suggested improvements were
to:
a. Eliminate the Original DA Declaration and DA Load Growth Affidavit;


b. Modify the Customer Assignment Affidavit;


c. Develop a new Replacement Affidavit;


d. Modify the Relocation Affidavit;


e. Implement an electronic DA Service Request;


f. Standardize the Six-Month Notice Submissions;


g. Modify the DA enrollment process;


h. Establish a lottery enrollment; and


i. Postpone the January 2011 enrollment window.


In their July 10, 2012 response to the ALJ ruling, the Joint Parties expressed no objections to the
Commission's adoption of the Working Group proposals for process improvements, but noted that
Items g through i above are replaced with the proposed lottery process (set forth in Appendix 1). In
this decision, we adopt the uncontested recommendations that were specifically addressed in the
July 10, 2012 response to the ALJ ruling, namely adoption of a lottery process to replace the current
first-come/first-served process, and adoption of the revised customer relocation affidavit form.
The remaining suggested process improvements summarized in the November 15, 2010, Working
Group Report were not explicitly addressed in the July 10, 2012 joint response to the ALJ ruling.
Accordingly, we take no action on those suggestions in this decision. To the extent that formal
Commission approval is deemed necessary for any remaining suggested process improvements, a
request for Commission approval should be filed as a Tier 2 advice letter.


3.3 Lottery Process
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During the technical workshop to address DA process improvements, parties recognized that the
current process of first-come/first-served for DA enrollment had created some issues for customers
and the utilities. To foster a level playing field, the working group recommended that the first-
come/ first - served DA enrollment process be replaced with a lottery process. The Joint Parties
filing comments on July 10, 2012, reached agreement that a lottery process be implemented as
set forth in Appendix 1 of this decision. No party opposes the adoption of the proposed Lottery
Process. 3  We agree that the proposal for a lottery process is fair to all concerned parties. We find
the proposal offers a useful improvement to facilitate a level playing field, and hereby adopt the
proposal as set forth in Appendix 1.


3 EUF and CMTA support parties' proposed lottery process, but express preference for the
first-come/first-served process (referred to as Option 2 in the Working Group Report), which
EUF, CMTA and others proposed in the 2010 Working Group meetings.


3.5 Revised Customer Relocation Affidavit Form


The Joint Parties also propose a modification to the November 2010 Working Group Report's
revised Customer Relocation Affidavit Form, to add a new option where the customer can qualify
for DA in connection with changing the location of some or all of its business premises. The
revised language is as follows 4 :


4 See Appendix 2.


D. “Current Location” means one or more existing customer Premises where the electric load of
one or more service accounts is currently being served under DA. “New Location” means different
Premises than the Current Location to which the customer intends to relocate all or part of its
business and operations from the Current Location. The New Location may only consist of one
service account at which the customer has been receiving bundled service. The New Location shall
not be eligible for DA service until all electric service accounts billing under the same customer
of record at the Current Location have been terminated. Customer must submit this request to
Utility no later than 90 days from the date all the service accounts at the Current Location have
been terminated.


We conclude that the proposal for a revised Relocation Affidavit provides useful clarity regarding
options when a DA customer relocates some or all of its business from one location to another.
The proposed revisions are supported by all parties. We hereby adopt them.
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Waiver of Comment Period


Pursuant to Rule 14.6(b) of the Commission's Rules of Practice and Procedure, all parties stipulated
to waive the 30-day public review and comment period required by Section 311of the Public
Utilities Code and the opportunity to file comments on the proposed decision. Accordingly, this
matter was placed on the Commission's agenda directly for prompt action.


Assignment of Proceeding


Mark J. Ferron is the assigned Commissioner and Thomas J. Pulsifer is the assigned ALJ in this
proceeding.


Findings of Fact


1. DA offers eligible retail customers the option to purchase electric power from a competitive
provider subject to prescribed limits. In D.10-03-022, the Commission authorized limited
additional DA transactions within the service territories of California's three largest IOUs—PG&E,
SCE, and SDG&E—in accordance with the provisions of SB 695.


2. ED has previously prepared and circulated annual status reports regarding the DA enrollment
process to ensure continued compliance with the requirements of D.10-03-022, to provide
information to determine whether or how enrollment processes could be improved, and to inform
the public about the DA demand.


3. While the four-year phase-in of direct access under D.10-03-022 is now complete, future status
reports on direct access implementation may be useful. Information regarding retail customer
demand for DA service and the effectiveness of the DA enrollment process may be help to
determine whether any changes should be made to the enrollment process in the future and will
provide insight regarding the effect of DA regulatory requirements.


4. Requiring parties to file a motion each time to obtain future status reports, however, would be
a waste of resources and time. Granting a blanket waiver of the requirement to file a motion each
time an updated status report on the DA enrollment process offers a more efficient alternative.


5. Future status reports on the DA enrollment process, as prescribed in Ordering Paragraph 2 below,
will provide useful information.


6. The November 10, 2010 Working Group presented proposals to:
a) Eliminate the Original DA Declaration and DA Load Growth Affidavit;
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b) Modify the Customer Assignment Affidavit;


c) Develop a new Replacement Affidavit;


d) Modify the Relocation Affidavit;


e) Implement an electronic DA Service Request;


f) Standardize the Six-Month Notice Submissions;


g) Modify the DA enrollment process;


h) Establish a lottery enrollment; and


i) Postpone the January enrollment window.


7. The process improvements in the Working Group Report offer useful improvements in the
processing of DA enrollments. Items g through i, in Findings of Fact 6, above, are replaced with
the proposed lottery process in parties' July 10, 2012 comments, as described in Appendix 1.


8. The lottery process set forth in Appendix 1 is designed to provide a fairer allocation process and
to level the playing field in the allocation of DA enrollments.


9. The revised DA Relocation Affidavit template, set forth as Appendix 2 of this decision, is
designed to provide further clarity regarding options when a DA customer relocates some or all
of its business from one location to another.


Conclusions of Law


1. The motion for a blanket waiver from the requirement to file future motions for status reports
on the DA enrollment process should be granted, provided that the requirements set forth below
for the preparation and circulation of future status reports by the ED are adopted in accordance
with the requirements of Ordering Paragraphs 2 and 3 below.


2. The modification to the November 2010 Working Group Report's revised Relocation Affidavit
should be adopted, to add a new option where the customer can qualify as set forth in the ordering
Paragraphs and Appendix 2 of this decision.
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3. To foster a level playing field, the current DA enrollment process should be replaced with a
lottery process as set forth in Appendix 1 of this decision.


ORDER


IT IS ORDERED that:


1. The Joint Parties' motion is granted for a blanket waiver of the requirement to file a motion
each time a status report update on the Direct Access enrollment process, pursuant to Decision
10-03-022, is requested.


2. The Commission's Energy Division shall prepare annual status reports summarizing the results
of the Direct Access enrollment process for the previous year for each utility. The status reports
shall include information regarding retail customer demand for Direct Access service and the
effectiveness of the Direct Access enrollment process. Energy Division shall issue a status report
in May of each year, beginning in 2014.


3. The Energy Division status reports set forth in Ordering Paragraph 2 shall include the following
information:
a. Number of valid Six-Month Notices submitted by the utility during the Submission Period.
Duplicate Six-Month Notices will not be reported;


b. Amount of Direct Access load, in annual gigawatt hours, available under the Overall DA Load
Cap as of the commencement date of the lottery; and


c. Lottery number assigned to the last customer given an opportunity to switch during the year.
(Assuming 1, 2, 3….) Number of customers and associated annual gigawatt hours of customer
loads that remained on the waiting list as of December 31 of the previous year.


4. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
and Electric Company shall each provide the information in Ordering Paragraph 4 to the Energy
Division by April 1 of each year, for the previous year.


5. The blanket waiver of the requirement to file motions for future status reports on Direct Access
enrollment shall expire and no longer be valid if the adopted Direct Access enrollment process
changes in a way such that the required data in the status report is no longer relevant (i.e., if the
Direct Access limits are lifted), or if the submission process is eliminated. Upon expiration of the
blanket waiver, the utilities are relieved of reporting requirements established in this decision.
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6. The process for submitting a Six-Month Notice request for Direct Access enrollment as set forth
in Appendix 1 is adopted, and supersedes the previously existing Direct Access enrollment process.


7. The revised Relocation Affidavit set forth in Appendix 2 of this decision is adopted to
incorporate the following language as follows:


D. “Current Location” means one or more existing customer Premises where the
electric load of one or more service accounts is currently being served under DA.
“New Location” means different Premises than the Current Location to which the
customer intends to relocate all or part of its business and operations from the
Current Location. The New Location may only consist of one service account at
which the customer has been receiving bundled service. The New Location shall
not be eligible for DA service until all electric service accounts billing under the
same customer of record at the Current Location have been terminated. Customer
must submit this request to Utility no later than 90 days from the date all the service
accounts at the Current Location have been terminated.


8. Any additional Direct Access enrollment process improvements sought by parties should be
requested by filing a Tier 2 advice letter.


This order is effective today.


Dated December 20, 2012, at San Francisco, California.


I abstain.


MICHEL PETER FLORIO, Commissioner


APPENDIX 1


APPENDIX 1


RANDOM NUMBER LIST SWITCHING AND ENROLLMENT PROCESS


The following process is adopted for submitting a Six-Month Notice request for enrollment:


1) DA customers or their authorized agent may submit Six-Month Notices via email or an online
IOU form during a prescribed 5-business day window (Submission Period) in the second full
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business week in April of 2013 for space under the established Overall Load Cap that may become
available commencing in October of 2013 and continuing through 2014. Beginning in 2014, the
Submission Period will be the second full week in June of each year for space under the established
Overall Load Cap that may become available during the 12 months of the subsequent calendar
year. The Submission Period will begin on Monday at 9:00 a.m. Pacific Time and end on Friday
at 5:00 p.m. Pacific Time. Six-Month Notices received prior to 9:00 a.m. Monday or after 5:00
p.m. Friday will be rejected. Submissions must be made by or on behalf of an individual customer
and shall include the following information:
a. Customer Name, Six-Month Notice, Submitter Name, and number of Service Accounts being
submitted.


b. A completed Six-Month Notice may cover multiple Service Accounts but they must all be for the
same customer, under that customer's Federal Taxpayer ID. A Six-Month Notice found to include
multiple Taxpayer IDs will be considered to have a deficiency. Upon email notification from the.
IOU of such deficiency, DA customers or their authorized agent shall have 5-business days to
correct the Taxpayer ID or submit a new Six-Month Notice for the Service Account(s) covered
by a different Taxpayer ID.


c. A prioritized list of the submitted Service Accounts (in the event the available space under the
established Overall Load Cap cannot accommodate the entire list).


2) Upon IOU receipt of each Six-Month Notice, the IOU will send an automatic receipt via email,
addressed to the party from whom the notice was received, acknowledging that the Notice was
received. The purpose of this email shall be just to confirm that the submission was received. It
shall neither confer any priority, nor impact the lottery process.


3) Any duplicate Six-Month Notices covering the same Service Accounts will be discarded. If
more than one Six-Month Notice is received for a Service Account, only one will be confirmed;
all others will be ineligible. For any Six-Month Notice that the IOU determines to be ineligible, it
will send via e-mail a notice to the party from whom the Six-Month Notice was received that it has
been determined to be ineligible. If the party believes that the IOU's determination of ineligibility
is in error, the party will have 5-business days to dispute the IOUs determination, upon which the
IOU will review its determination and advise the submitter of the information required to resolve
the dispute.


4) IOU to review/audit/confirm Six-Month Notices within 30-business days following close of the
Submission Period.
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5) During the review and audit process, a Six-Month Notice that is found to have a deficiency
(e.g., incorrect service account number) may be accepted on the condition that it is corrected by
the customer within 5-business days after the IOU notifies the customer of such deficiency. Six-
Month Notices will be void in the event a deficiency in a Six-Month Notice is not corrected by
the customer within 5-business days, but only as to the service account(s) for which there was an
uncorrected deficiency.


6) Six-Month Notices will be accepted subject to all deficiencies being resolved and availability
of space under the established Overall Load Cap. By the 30 th -business day of the review period,
each IOU will run the “randomizer” tool (Microsoft Access or some other tool agreed-upon by all
parties) to assign a random number to each customer submission.


7) The Six-Month Notices will be ordered in sequence by their randomly assigned number and
accepted subject to the established Overall Load Cap. Remaining Six-Month Notices will be placed
on a Wait List in the order assigned by randomizer, and will be maintained on that Wait List for
the subsequent calendar year until the next enrollment period commences.


8) Within 10-business days, following the 30 day review period, customers will receive email
notification that their Six-Month Notice has been accepted or placed on the Wait List along with
their initial sequence number, based upon the random “lottery” number.


9) All Six-Month Notices on the Wait List on the last business day of each calendar year will be
cancelled and superseded by the following year's Wait List.


10) On the last business day of each month, the IOU will determine if there is room under the
Overall Load Cap and notify the first customer on the Wait List that there is available space under
the Overall Load Cap:
a. If the available space under the Overall Load Cap is sufficient to accommodate all of the
customer's Wait-Listed Service Accounts, the IOU will notify the customer of the DASR Due
Date for each accepted Service Account at least 45 days in advance of the customer's earliest
possible switch date. During this process, a Six-Month Notice that is found to have a deficiency
(e.g., incorrect service account number) may be accepted on the condition that it is corrected by
the customer within 5-business days after the IOU notifies the customer of such deficiency. Six-
Month Notices will be void in the event a deficiency in a Six-Month Notice is not corrected by
the customer within 5-business days, but only as to the service account(s) for which there was an
uncorrected deficiency. Customers will have 15-business days either to accept or decline the space
offered, without penalty. Should the customer decline the space offered, the customer is removed
from that year's Wait List and remains on utility bundled service. The IOU will then notify the
next customer on the list.







Rulemaking regarding whether, or subject to what..., 2012 WL 6759966...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


b. If the available space under the Overall Load Cap is not sufficient to accommodate all of the
customer's Service Accounts on the wait list, the IOU will notify the customer at least 45 days in
advance of the customer's earliest possible switch date of the eligible Service Account(s) and the
earliest possible switch date of the eligible Service Account(s) and will work with the customer
to determine the Service Accounts to be switched. The remaining Service Accounts, if any, on the
customer's list will remain on the Wait List. Customers will have 15-business days either to accept
or decline the space offered, without penalty. Should the customer decline to accept the space
offered, the customer is removed from that year's Wait List and remains on utility bundled service.


c. Should a customer accept the offer and fail to submit a DASR by the DASR Due Date, the
customer's account(s) will be switched to Transitional Bundled Service and be subject to the then
current Switching Exemption Rules.


(END OF APPENDIX 1)


APPENDIX 2


APPENDIX 2


DIRECT ACCESS CUSTOMER RELOCATION DECLARATION FORM


A. Electric Service Provider (ESP) Declaration


I, ____________________________________________________________, state as follows:


1. I am an officer of ______________________________ (Name of ESP) (“ESP”) authorized to
make this declaration. I have personal knowledge of the matters set forth herein and if called upon
as a witness could and would testify competently thereto.


2. Pursuant to a valid agreement (Agreement) by and between _______________ (Name of ESP)
and _______________ (Name of Customer), ESP provides electric power service to Customer at
the Current Location, as specified below.


3 As stated herein, Customer requests to transfer its direct access (DA) service provided by Utility
and electric power service provided by ESP at the Current Location, to the New Location, as
specified in this document. This relocation is requested in the normal course of business.


4. Under the provisions of the Agreement, the Customer has the right to receive electric power
service from ESP for electric service loads located at the New Location.
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5. All conditions of the Agreement necessary for a transfer of electric service from Current
Location to New Location have been satisfied, including any necessary approvals by ESP.


I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct. Executed this ____ day of _______________, _______________ at


_______________, _______________.


(City, State)


__________________________________________________


Signature


__________________________________________________


Title


__________________________________________________


Date


B. Customer Declaration


I, __________________________________________________, state as follows:
1. I am an authorized representative of _______________ (“Customer”) and I am authorized to
make this declaration.


2. I have personal knowledge of the matters set forth herein and if called upon as a witness could
and would testify competently thereto.


3. Customer entered into an agreement for electric power service (Agreement) with the ESP as
identified above.


4. Customer requests to transfer its DA service provided by Utility and its electric power service
provided by ESP from Current Location to New Location, as noted on the attached form. This
relocation is requested in the normal course of business.


Please check one:
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_____ A. “Current Location” means one existing customer Premises 1  where the electric load of
one service account (which may consist of one or more electric meters) is currently being served
under DA. “New Location” means the same or different Premises from the Current Location which
has been newly acquired or constructed by customer, at which the customer intends to relocate
all or part of its business and operations from the Current Location. The New Location may only
consist of one service account.


1 Premises is defined in Utility's electric Rule 1


_____ B. “Current Location” means one existing customer Premises where the electric load of one
or more service accounts are currently being served under DA. “New Location” means the same
or different Premises from the Current Location which has been newly acquired or constructed
by customer, at which the customer intends to relocate all or part of its business and operations
from the Current Location. The New Location may consist of one or more service accounts at a
single Premises.
_____ C. “Current Location” means one or more existing customer Premises where the electric
load of one or more service accounts is currently being served under DA. “New Location” means
a different Premises from the Current Location to which the customer intends to relocate all or part
of its business and operations from the Current Location. The New Location may consist of one or
more service accounts at a single or multiple Premises. Customer warrants that the total DA load
of all active accounts at New Location after the relocation has been completed is limited to loads
the same as, or substantially the same as, the loads represented by the Current Location..


_____ D. “Current Location” means one or more existing customer Premises where the electric
load of one or more service accounts is currently being served under DA. “New Location” means a
different Premises than the Current Location to which the customer intends to relocate all or part of
its business and operations from the Current Location. The New Location may only consist of one
service account at which the customer has been receiving bundled service. The New Location shall
not be eligible for DA service until all electric service accounts billing under the same customer
of record at the Current Location have been terminated. Customer must submit this request to
Utility no later than 90 days from the date all the service accounts at the Current Location have
been terminated.


5. Customer understands that a New Location cannot include bundled service accounts that have
been in the customer's name for more than ninety (90) days. This section is not applicable if section
4.D. above is selected.


6. Customer warrants its total DA load as a result of the relocation does not exceed the load
limitations provided in the Agreement.
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7. Customer agrees to maintain, and make available to the California Public Utilities Commission
(CPUC) upon request, all records associated with its electricity service and consumption at Current
Location and New Location, including, but not limited to, the applicable meter and account
numbers, and the associated direct access load.


8. Customer agrees to:


(Check one)


_______ Close its account(s) at Current Location on ____________ (Expected date).


_______ Return its account(s) at Current Location(s) to bundled service on __________ (Expected
date).


_______ Split the load on the account(s) at Current Location as follows (this section is only
applicable if section 4.C above is selected). Identify service account number(s) in the space below:


__________________________________________________
__________________________________________________
__________________________________________________


9. Customer understands that this notice must be submitted within 60 days of closing its account
at the Current Location or moving part of its business or operations from the Current Location
to a New Location.


10. Customer understands that a DASR must be submitted within 60 days of either a) this relocation
declaration's acceptance by the Utility or b) establishment of electric service at the New Location,
whichever is later, for this relocation to be valid.


11. Customer understands that continuous direct access status pursuant to Ordering Paragraph 4
of CPUC Decision 02-11-022 (exemption from paying the DWR components of the DA Cost
Responsibility Surcharge) will transfer to a relocation account only if each account at the Current
Location(s) being combined for the relocation account qualifies as continuous direct access. If the
customer elects to combine a number of accounts that do not qualify as continuous direct access,
then the relocation account will not qualify as continuous direct access.
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I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct. Executed this _____ day of __________, _______ at ____________________,
_______________.


(City, State)


________________________________________


Signature


________________________________________


Title


________________________________________


Date


Name on Account: ____________________________________________________________


Current Location Information


Service Account Number ________________________________________


Service Address ________________________________________


City, State, Zip ________________________________________


Meter Number ________________________________________


Service Account Number ________________________________________


Service Address ________________________________________


City, State, Zip ________________________________________


Meter Number ________________________________________


Service Account Number ________________________________________
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Service Address ________________________________________


City, State, Zip ________________________________________


Meter Number ________________________________________


New Location Information


____________________________________________________________


(The direct access service will occur at the New Location and if only part of its business or
operations is relocated, the Current Location may also continue to receive direct access service)


Service Account Number ________________________________________


Service Address ________________________________________


City, State, Zip ________________________________________


Meter Number ________________________________________


Start Date for Relocation ________________________________________


Service Account Number ________________________________________


Service Address ________________________________________


City, State, Zip ________________________________________


Meter Number ________________________________________


Start Date for Relocation: ____________________


Service Account Number ________________________________________


Service Address ________________________________________


City, State, Zip ________________________________________


Meter Number ________________________________________
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Start Date for Relocation: ____________________


(For more accounts, please list the additional information on a separate sheet and attach it to this
form)


Upon receipt by Utility of the customer relocation declaration, Utility shall review the
information and notify ESP within five business days either that (a) the relocation
declaration has been accepted; or (b) Utility has reasonable cause not to process the customer
relocation declaration. Upon receiving notification of the relocation declaration's acceptance
under subsection (a) above, ESP must submit a DASR to Utility within 60 days of either a)
this relocation declaration's acceptance by the Utility or b) establishment of electric service
at the New Location, whichever is later. Upon receiving denial notification from Utility under
subsection (b) above, Utility and ESP shall confer as soon as possible to determine what
additional information is required in order for the relocation declaration to be accepted.
This document may be executed in counterparts and submitted by fax or email, provided
the originals are delivered to Utility within 10 business days thereafter.


(END OF APPENDIX 2)


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Appendix A -- Adopted Phase 2 Guidelines
 


Summary


*1  This decision adopts additional de-energization guidelines for the electric investor owned
utilities. The guidelines adopted in this decision are meant to expand upon those adopted in
Resolution ESRB-8 and Decision (D.)19-05-042. Resolution ESRB-8, the guidelines adopted
in D.19-05-042, and the guidelines adopted in this decision remain in effect unless and until
superseded by a subsequent decision.


The de-energization guidelines adopted in this decision are set forth in Appendix A.


This proceeding remains open, among other things, to potentially develop a general order that
encapsulates and supersedes Resolution ESRB-8, the guidelines adopted in D.19-05-042, and the
guidelines adopted in this decision.


1. Background


The California Public Utilities Commission (CPUC or Commission) opened this proceeding via
an Order Instituting Rulemaking (OIR) adopted on December 13, 2018 and issued on December
19, 2018. The intent of this proceeding is to examine the rules allowing electric investor-owned
utilities (IOU) to de-energize power lines in the case of dangerous conditions that threaten life
or property in California. Through this proceeding, the Commission is undertaking a thorough
examination of de-energization processes, also named Public Safety Power Shutoff (PSPS) by
various electric utilities, and adopt best practices and a framework for them to ensure orderly and
safe de-energization, and re-energization, of power lines and to identify the need for review of
these practices and framework in future proceedings.
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On June 4, 2019, the Commission issued Decision (D.) 19-05-042, the Decision Adopting De-
Energization Guidelines (Phase 1 Guidelines). The Phase 1 Guidelines decision adopted de-
energization communication and notification guidelines for the electric IOUs along with updates
to the requirements established in Resolution ESRB-8. The Commission intended the guidelines
adopted in that decision to expand upon those in Resolution ESRB-8. The Phase 1 decision also
presents the overarching de-energization strategy of the Commission.


Following the adoption of the Phase 1 Guidelines, the assigned Commissioner issued a Phase 2
Scoping Ruling on August 14, 2019. The assigned Commissioner then issued an amended Phase
2 Scoping Ruling on December 19, 2019.


On January 30, 2020, the assigned Administrative Law Judge (ALJ) issued a ruling requesting
comments on proposed guidelines (Proposed Phase 2 Guidelines) that are in addition to the
guidelines in Appendix A of the Phase 1 decision and Resolution ESRB-8. The topics addressed in
the Proposed Phase 2 Guidelines include Working Groups and Advisory Boards, de-energization
exercises, who should receive notice, when should notice occur, how should notice occur,
community resource centers (CRC), restoration of service upon conclusion of the need for de-
energization, transportation resilience, medical baseline and access and functional needs (AFN)
populations, transparency, and definitions.


*2  Comments were received by Association of California Water Agencies (ACWA), California
Association of Small & Multi-Jurisdictional Utilities (CASMU), California Community Choice
Association (CalCCA), California Large Energy Consumers Association (CLECA), California
Municipal Utilities Association (CMUA), California Energy Storage Alliance (CESA), California
Manufacturers & Technology Association (CMTA), California Water Association (CWA), Center
for Accessible Technology (CforAT), City of San Jose (San Jose), Coalition of California Utility
Employees (CUE), East Bay Municipal Utility District (EBMUD), Energy Producers and Users
Coalition (EPUC), Joint Communications Parties (CCTA/ AT&T), Joint Local Government (JLG),
Joint Water Districts, Local Government Sustainable Energy Coalition (LGSEC), Mussey Grade
Road Alliance (MGRA), Northern California Power Agency (NCPA), Pacific Gas and Electric
Company Company (PG&E), Protect our Communities (POC), Public Advocates Office (Cal
Advocates), Rural County Representatives of California (RCRC), San Diego Gas & Electric
Company (SDG&E), Santa Clara County, Small Business Utility Advocates (SBUA), Southern
California Edison (SCE), Tesla Inc., The Utility Reform Network (TURN), Utility Consumer's
Action Network (UCAN), and William B Abrams (Abrams).


Reply comments were received by CalCCA, CESA, CMTA, CWA, CforAT, San Jose, CUE,
EBMUD, CCTA/ AT&T, JLG, LGSEC, PG&E, POC, SDG&E, SBUA, SCE, Tesla Inc., TURN,
UCAN, California State Association of Counties, ChargePoint, and Cellco Partnership.
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1.1. Jurisdiction


In the wake of one of the most devastating wildfire seasons in California's history and in response
to Senate Bill (SB) 901, 1  the Commission instituted this OIR to build on earlier rules on the
de-energization of powerlines. 2  California Public Utilities Code Sections 3  (Pub. Util. Code §§)
451 and 399.2(a) give electric IOUs authority to de-energize power lines in order to protect
public safety. 4  However, de-energization can leave communities and essential facilities without
power, which brings its own risks and hardships, particularly for vulnerable communities and
individuals. 5


1 Stats. 2018, Ch. 626. SB 901 available at https://leginfo.legislature.ca.gov/faces/
billTextClient.xhtml?bill_id=201720180SB901.


2 R.18-12-005 at 1; SB 901.


3 Unless otherwise stated, all code section references are to the Public Utilities Code.


4 Rulemaking (R.) 18-12-005; Resolution ESRB-8 at 2.


5 R.18-12-005 at 2.


1.1.1. D.12-04-024 Adopting Fire Safety Requirements for SDG&E


*3  The Commission adopted de-energization rules and guidelines for SDG&E in D.12-04-024,
which established requirements for reasonableness, notification, mitigation and reporting by
SDG&E for its de-energization events. 6  D.12-04-024 reaffirms the Commission's finding in
D.09-09-030 that SDG&E has authority under §§ 451 and 399.2(a) to shut off power in order
to protect public safety when strong winds exceed the design basis for SDG&E's system. 7


D.12-04-024 went a step beyond the 2009 decision, by ordering SDG&E to (1) take all appropriate
and feasible steps to provide notice and mitigation to its customers whenever the utility shuts
off power pursuant to §§ 451 and 399.2(a), and (2) report any de-energization events to the
Commission's Safety and Enforcement Division (SED) within 12 hours after SDG&E shuts off
power. 8  While the Commission recognized the impossible feat of anticipating every emergency
situation resulting in proactive de-energization, the Commission held that SDG&E should provide
as much notice as feasible before shutting off power so the affected providers of essential services
(e.g., hospitals, prisons, public safety agencies, communications providers, and water districts)
and customers who are especially vulnerable to power interruptions (e.g., customers who rely
on medical life support equipment) may implement their own emergency plans. 9  Following the
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adoption of D.12-04-024 in 2012 and before subsequent Commission action in 2018, PG&E and
SCE exercised their authority to de-energize power lines pursuant to §§ 451 and 399.2(a), however,
in that period of time those electric utilities were not subject to the reasonableness, notification,
mitigation, and reporting requirements that were ordered in D.12-04-024 for SDG&E.. 10


6 D.12-04-024 at 1.


7 Id.


8 Id. at Conclusions of Law 1 and 2.


9 Id. at 10.


10 Resolution ESRB-8 at 2.


1.1.2. Resolution ESRB-8


In 2017, California suffered the most destructive wildfire season on record, including 5 of the 20
most destructive wildland urban- interface fires in the state's history. 11  As a result of these fires, the
President of the United States approved a major disaster declaration and the Governor of California
proclaimed a State of Emergency. In light of the increased intensity of California wildfires and
varying deenergization guidelines amongst all of California's electric IOUs, the Commission
issued Resolution ESRB-8 on July 16, 2018. Resolution ESRB8 extended the reasonableness,
public notification, mitigation and reporting requirements of D.12-04-024 to all electric IOUs to
ensure that public and local officials are prepared for power shutoff and aware of the electric IOUs'
deenergization policies. 12  Resolution ESRB-8 went a step beyond D.12-04-024 by strengthening
the reporting and public outreach, notification and mitigation guidelines adopted in 2012. 13


11 Id.


12 Id. at 5.


13 Id. at 5 to 7.


*4  Resolution ESRB-8 strengthened reporting requirements by directing the electric IOUs to
submit a report to the Director of SED within 10 business days after each de-energization event,
as well as after high-threat events where the utility provided notifications to local government,
agencies, and customers of possible de-energization actions but where de-energization did not
occur. 14  ESRB-8 required that at a minimum, the de-energization report must include: (1) who the
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electric IOU contacted in the community prior to de-energization and whether the affected areas
are classified as Zone 1, Tier 2, or Tier 3 per the definition in General Order 95, Rule 21.2-D; 15  (2)
explanation of why notice could not be provided at least 2 hours prior to a de-energization event
if such notice was not given; (3) the number of and a summary of the complaints received as a
result of the de-energization events, including any claims filed against the electric IOU because of
de-energization; (4) a detailed description of the steps the electric IOU used to restore power; and
(5) the address and description of each community assistance location during a de-energization
event. 16


14 Id. at 5.


15 Rule 21.1(D) defines High Fire-Threat Districts(s) (HFTD). Zone 1 is Tier 1 of the latest
version of the United States Forest Service and CAL FIRE's joint map of Tree Mortality High
Hazard Zones. Tiers 2 and 3 are designated as such in the Commission's Fire-Threat Map.


16 Resolution ESRB-8 at 5.


Resolution ESRB-8 strengthened the public outreach, notification, and mitigation guidelines of
D.12-04024 by directing the electric IOUs to hold de-energization Information Workshops with
the public within 90 days from the date that Resolution ESRB-8 was formally adopted. Resolution
ESRB-8 ordered the electric IOUs to submit a report to the Director of SED outlining their public
outreach, notification and mitigation plans, within 30 days of the effective date the resolution.
Resolution ESRB8 also ordered the electric IOUs to retain documentation of community meetings
and customer notifications for a minimum of one- year after a -de-energization- event. Finally,
Resolution ESRB-8 required the electric IOUs to assist critical facility customers to evaluate their
need for backup power and noted that the electric IOUs may need to provide generators to critical
facilities that are not well prepared for a disruption in service. 17


17 Id. at 7.


1.1.3. Senate Bill 901


On September 21, 2018, the Governor signed SB 901. Among other things, SB 901 added new
provisions to § 8386, requiring all California electric utilities to prepare and submit Wildfire
Mitigation Plans (WMP) that describe the electric IOUs' plans to prevent, combat, and respond to
wildfires affecting their service territories. 18  Shortly after, the Commission opened Rulemaking
(R.)18-10-007 as a vehicle for the review and implementation of the electric IOUs' WMPs
prior to commencement of the 2019 wildfire season. 19  R.18-10007 notes that, although SB 901
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included other Commission related provisions in addition to the WMPs, those provisions would
be addressed in other Commission proceedings. 20


18 R.18-10-007 at 2.


19 R.18-10-007 at 2 to 3.


20 R.18-10-005 at 2, footnote 4.


*5  Pertinent to this proceeding, § 8386(c)(6) requires the Plans to include protocols for
disabling reclosers and de-energizing portions of the electrical distribution system that consider
the associated impacts on public safety, including impacts on critical first responders and on health
and communication infrastructure. 21  Furthermore, § 8386(c)(7) requires the Plans to include
appropriate and feasible procedures for notifying customers who may be impacted by the de-
energization of electrical lines. The procedures must consider the need to notify, as a priority,
critical first responders, health care facilities and operators of communications infrastructure.


21 R.18-12-005 at 3.


Prior to R.18-10-007, the Commission initiated R.18-03-011 to address emergency disaster relief
for California residents affected by a series of devastating wildfires in Northern and Southern
California in 2017 and 2018. 22  Cross-coordination among all of these rulemakings is necessary
to ensure California is prepared for the 2020 and beyond wildfire seasons.


22 R.18-03-011 at 1 to 2.


1.1.4. Decision 19-05-042 Phase 1 De-energization Guidelines


In Phase 1 of this proceeding, the Commission issued D.19-05-042, that developed de-energization
communication and notification guidelines for the electric IOUs along with updates to the
requirements established in Resolution ESRB-8. The guidelines adopted in that decision were
meant to expand upon those in Resolution ESRB-8. Resolution ESRB-8 and the guidelines adopted
in D.19-05-042 remain in effect unless and until superseded by this or a subsequent decision.
D.19-05-042 also presents the overarching de-energization strategy of the Commission.


1.1.5. Assembly Bill 1054
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Assembly Bill (AB) 1054 (Ch. 79, Stats. 2019) (AB 1054) was enacted as an urgency measure to
address the dangers and devastation from catastrophic wildfires in California caused by electric
utility infrastructure, including the increased costs to ratepayers resulting from electric utilities'
exposure to financial liability. AB 1513 (Ch. 396, Stats. 2019) subsequently modified AB 1054 and
a companion bill, AB 111 (Ch. 81, Stats. 2019), was also enacted. AB 1054 left in place the same
components of Public Utilities Code § 8386 that required the regulated electrical corporations to
address de-energization in their WMPs.


2. Issues Before the Commission


The issues identified in the Scoping Ruling to be addressed in Phase 2 of this proceeding are as
follows:


*6  1. Updates or changes to existing de-energization guidelines adopted in Resolution ESRB-8
and D.19-05-042 to promote the public safety in advance of the 2020 wildfire season;


2. Proposed guidelines relating to the following topics:


a. Electric IOU server and website capacity to ensure ability of the broader affected population to
access real-time de-energization information during a de-energization event;


b. Identification of transit corridors and critical transportation infrastructure dependent upon back-
up generation during a de-energization event and plans to ensure backup generation is deployed;


c. Operations and location of Community Resource Centers during de-energization events;


d. Possible creation of a wildfire safety community Advisory Board for each utility;


e. De-energization planning exercises in advance of the wildfire season, including electric IOUs
and communication services providers;


f. Communication and notification during a de-energization event when communications services
may be disrupted;


g. Assistance to medical baseline customers in the near term to mitigate impact of de-energization
events; and


h. Plans to better execute identification, communication, and contact with vulnerable populations
that may not be considered medical baseline customers.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS8386&originatingDoc=I6ebf9c1cb0f811eaa4a6da07b08de5cd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
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3. COVID-19 Stay-at-Home Order


On March 19, 2020, the Governor of California signed Executive Order N-33-20 requiring
Californians to heed the order of the California State Public Health Officer and the Director of the
California Department of Public Health that all individuals living in the State of California stay
home or at their place of residence, except as needed to maintain continuity of operation of the
federal critical infrastructure sectors, in order to address the public health emergency presented by
the COVID-19 disease (stay-at-home order). 23  The stay-at-home order is indefinite, and as of the
date of the issuance of this decision it remains in effect.


23 Executive Order N-33-20. Available at: https://covid19.ca.gov/img/Executive-Order-
N-33-20.pdf. Last accessed March 27, 2020.


The Commission acknowledges that the investor owned electric utilities should make every
reasonable attempt to adhere to the guidelines adopted in this decision while complying with
direction from public health officials regarding shelter-in-place, social distancing, or other
measures that may need to be taken in response to the COVID-19 pandemic. Additionally, on
April 13, 2020, a group of joint intervenors moved in this proceeding for the Commission to issue
an emergency order regarding de-energization protocols during the COVID-19 pandemic. This
decision does not address that motion, although the Commission is taking serious consideration
of precautions related to the COVID-19 pandemic.


4. Additions or Modifications to Existing De-energization
Guidelines Adopted in Resolution ESRB-8 and D.19-05-042 to


Promote the Public Safety in Advance of the 2020 Wildfire Season


*7  On January 30, 2020, the assigned ALJ issued a ruling with proposed new and modified
guidelines for Phase 2 of this proceeding. Parties provided comments and replies on the proposed
new and modified guidelines. This section will address the proposed new and modified guidelines
and the comments and reply comments the Commission received.


4.1. Working Groups and Advisory Boards


The assigned ALJ proposed the following guidelines regarding the creation and establishment of
de-energization Working Groups and Advisory Boards.


The large electric investor-owned utilities, with the participation of small multi-jurisdictional
electric utilities, community choice aggregators, and communications providers, shall convene, at
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least monthly, regionalized Working Groups with tribal and local government entities, public safety
partners, and representatives of access and functional needs and vulnerable communities. The
electric investor-owned utilities shall conduct outreach to impacted communities to increase their
level of participation and to plan the coordination for future de-energization events. The purpose of
these Working Groups is to ensure there is a formal environment to share lessons learned between
the impacted communities and the electric investor-owned utilities. Additionally, convening these
Working Groups serves as a mechanism for the CPUC and the local communities to validate
whether the electric investor-owned utilities have successfully implemented lessons learned from
prior de-energization events and alleviate barriers to solutions for future de-energization events.
The electric investor owned utilities must report back to the CPUC on progress on a monthly basis.
The electric investor-owned utilities shall develop their de-energization protocols with feedback
from the Working Group. The protocols should include the provision of Community Resources
Centers, communication strategies, information sharing, identification of critical facilities and
access and functional needs customers, and contingency plans.


All electric investor-owned utilities must coordinate Advisory Boards which consist of public
safety partners, local and tribal government officials, business groups, non-profits, representatives
of access and functional needs and vulnerable communities, and academic organizations to advise
on best practices for wildfire issues and safety, community preparedness, regional coordination and
the use of emerging technologies. All electric investor-owned utilities shall emulate the approach
SDG&E has implemented with its wildfire Advisory Board.


4.1.1. Party Comments on Working Groups and Advisory Boards


Parties commented extensively on recommendations to adopt the Commission's proposed
guideline regarding Working Groups and Advisory Boards, in some circumstances suggesting
modifications. The party comments focused on four core areas of issues pertaining to the proposed
Working Groups and Advisory Board guidelines: goals and purposes, participation, frequency, and
reporting.


4.1.1.1. Goals and Purposes


*8  PG&E generally supports the proposed guidelines.


SCE generally supports the intent of the proposed guidelines but requests flexibility in
implementing more productive community engagement forums or Working Groups and Advisory
Boards.
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SDG&E fully supports the use of Working Groups and Advisory Boards to serve as a regular forum
to engage in a dialogue with interested stakeholders regarding wildfire safety and de-energization.
SDG&E submits that these guidelines are duplicative of existing requirements in place that fulfill
these needs and thus should not be imposed, including the progress report required by D.19-05-042
and requirements related to WMP submissions.


UCAN supports the Advisory Boards being broad and expansive in nature to allow for a wide
spectrum of input, gathering of data, diverse perspectives, customer/ratepayer feedback, pre-
event information, post-operational experiences and, overall, de-energization “lessons learned”
and “best practices.”


Santa Clara County suggests that the Advisory Board structure and procedures should research and
adopt best practices from similar de-energization and wildfire Advisory Boards, such as, SDG&E's
Wildfire Advisory Board.


CalCCA notes that the Working Group's goals should include at a minimum: (a) Regional
Response Planning; (b) Regional Communication Planning, (c) Regional Mitigation Planning,
(d) Regional Resiliency Planning, and (e) the development of protocols for activating a de-
energization event. Additional goals can be added per consensus of the Working Group based
on pressing circumstances. CalCCA also advocates that the Advisory Boards must have broad
access to information on the electric IOUs' de-energization related and resiliency-related planning,
operations, investments, and expenditures.


4.1.1.2. Participation


CMUA advocates that participation should include the publicly owned utilities (POU).


RCRC supports the inclusion of local governments in the Working Groups and Advisory Boards.


LGSEC supports board representation of participants that should reflect the diverse needs of
the individual communities including, low-income, limited English speaking, medical baseline
customers, physically disabled, mentally disabled, elderly, and youth.


Cal Advocates notes that Working Groups and Advisory Boards must reflect the existing status of
communications service providers as critical facilities and public safety partners.


ACWA notes that as key public safety partners, the public water agencies should be included in
the regionalized Working Groups and Advisory Boards. Along a similar note, NCPA indicates that
electric POUs and electric cooperatives should be included in the regional Working Groups and
Advisory Boards.
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4.1.1.3. Frequency


PG&E and SDG&E recommend that the frequency of these Working Groups and Advisory Boards
be quarterly. SCE recommends that the Commission revise the guidelines to require the utilities to
invite stakeholders to an engagement forum that will meet twice per year for the next three years,
or provide flexibility to the electric IOU to be able to implement this sort of engagement forum.


*9  CalCCA also suggests that the CPUC should determine the frequency of meetings for each
year for the Advisory Boards. CalCCA recommends that for the 2020 wildfire season, advisory
boards should meet every month until the CPUC reduces their meeting frequency.


4.1.1.4. Reporting


SDG&E raises issues with the reporting from the Working Groups and Advisory Boards occurring
on a monthly basis, indicating this reporting is too frequent.


4.1.2. Commission Determination on Working Groups and Advisory Boards


The record generally supports the development of guidelines that require the electric IOUs to
hold and maintain de-energization Working Groups and Advisory Boards. However, the record
also supports some modifications to the Working Groups and Advisory Boards guidelines initially
proposed in the January 30, 2020 ALJ ruling.


Regarding the goals and the purpose of the regional Working Groups and the Advisory Boards,
there is a clear delineation. The Working Groups are more geared towards local and regional
community interactions prior to, during, and after a de-energization event. The Advisory Boards
consider broader system territory-wide de-energization and wildfire issues and provide hands-on,
direct advisory capabilities to the electric IOUs related to all aspects of de-energization.


It is the intent of the Commission to ensure that representation on the Working Groups reflect
the individual dynamics and needs of the local communities that are impacted by de-energization
events.


The Commission acknowledges that not all public safety partners, local governments, and other
entities invited to participate in the Working Groups and Advisory Boards may elect to participate.
Provided the electric IOUs reasonably communicate the invitation and notice of the meetings to
the appropriate local entities, it is likely the electric IOU has fulfilled its duty. It is beyond the
control of the electric IOUs regarding whether an entity or group choses to participate. In the event
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of sufficient notice and invitation, the electric IOUs should not be held responsible for a third
party's decision not to participate.


CMUA, ACWA, and NCPA made reasonable showings, and we agree, that the electric POUs
and water service providers should be invited to participate in the Working Groups and Advisory
Boards.


The Commission finds that it is reasonable based on the record for the working groups and advisory
boards to be held on a quarterly basis. As such, the Commission also finds that it is reasonable for
reporting on the working groups and advisory boards to also occur on a quarterly basis.


Some parties like SCE requested that the Commission provide flexibility to the electric IOUs
in developing alternatives to the working groups and advisory boards. The Commission finds
that considering the record, this is reasonable provided some conditions are met. The investor
owned electric utilities may submit Tier 3 Advice Letters that propose alternatives to the working
group and/or advisory board guidelines. In an Advice Letter, the IOU must clearly lay out its
plan for administering an alternative working group and/or advisory board, including the proposed
goals and purpose, participation, frequency, reporting, and an explanation for how the alternative
proposed is in the public interest. In resolving the Advice Letter, the Commission will consider
whether the proposed alternative to the working group and advisory board guidelines is in the
public interest. The electric IOU must convene the working groups on a quarterly basis, as directed
in this decision, until such time that the Commission approves its Tier 3 Advice Letter.


*10  These modifications are reflected in the final guidelines adopted in Appendix A of this
decision.


4.2. De-energization Exercises


The assigned ALJ proposed the following guideline regarding de-energization exercises.


The electric investor-owned utilities shall collaborate with the CPUC, CalFire, CalOES and
local emergency response officials to plan annual de-energization exercises throughout the utility
service territories in the areas with the highest historical and forecasted risk for de-energization
in advance of fire season. The exercises should consider worst case scenarios of de-energization.
The exercises shall measure de-energization program performance during a mock event and
would include items, not limited to, tests of customer and critical facilities notification and
communication systems, tests of backup power resources, switching and sectionalizing devices,
remote disabling of reclosers and other smart grid technologies, aerial and ground inspections
of lines, functioning of emergency operations centers, and community resource centers. Lessons
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learned from these exercises should be utilized to modify the design and implementation of de-
energization program elements.


4.2.1. Party Comments on De-energization Exercises


PG&E supports de-energization exercises and added the comment that after alignment with
the CPUC, Cal Fire, California Governor's Office of Emergency Services (CalOES), and local
emergency response officials on scope and scale of the de-energization exercise, PG&E plans to
utilize the Homeland Security Exercise Evaluation Program to design and implement the exercise.


SDG&E recommended that de-energization exercises should take place in the August/September
timeframe to allow for sufficient time to incorporate any lessons learned and regulatory updates
prior to fire season.


SCE agrees with the need for de-energization exercises. It requests that the Commission find that
de-energization exercises already being conducted by SCE are sufficient and to not require SCE
to modify its current practices as proposed in the Ruling. SCE notes that out of concern for public
safety and the safety of its personnel, it does not de-energize customers as part of exercises or
drills, and instead conducts mock drills only. SCE also notes it does not conduct helicopter aerial
line inspections as part of its de-energization exercises. For both aerial inspections and facility de-
energizations, SCE relies on lessons learned either from the work required in the ordinary course of
business or when events requiring such aerial inspections or de-energizations actually take place.


CalCCA advocates that the IOUs should collaborate with the Commission, CalFire, CalOES, AFN
community representatives, local emergency response officials, and all other public safety partners
to plan annual de-energization mock exercises in their territory where the highest historical risk
for de-energization events occur.


CLECA and CMTA make comments that suggest that the CPUC should make clear the these
are “mock” exercises and are not actual de-energization events. An actual de-energization of
circuits could pose unnecessary public confusion and unsafe conditions. An actual outage would
also disrupt business activities unnecessarily. Valuable lessons can be learned from doing mock
exercises, and therefore, de-energizing the lines is not necessary.


*11  UCAN advocates that the exercises should adopt “lessons learned” to modify the design and
implementation of de-energization program elements.


CforAT recommends that Proposed Guidelines be modified to expressly require all de-energization
exercises to include planning for how to respond to people with medical needs who are facing the
risk of harm due to an extended outage.
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Abrams advocates that the exercises should define “stress test” criteria to understand how the
interdependent systems and organizations will be able to interact.


4.2.2. Commission Determination on De-energization Exercises


The record supports the development of guidelines that require the electric IOUs to conduct
de-energization exercises in preparation for de-energization events that might occur. However,
the record also supports some modifications to the de-energization exercise guidelines initially
proposed in the January 30, 2020 ALJ ruling.


The record supports modifying the proposed guideline to ensure that the de-energization events
or simulations do not necessitate the actual de-energization of circuits nor violate communication
systems requirements. Rather, the purpose of these exercises is for them to be table-top simulations.
We find that it does not make sense to require the electric IOUs to actually test backup power
resources, switching and sectionalizing devices, remote-disabling of reclosers and other smart grid
technologies, and conduct aerial and ground inspection of lines. Aspects of these components of
the electric IOUs' systems should be present in the table-top simulation, however, operationally
the electric IOUs should not be taking action during these exercises that could result in outages
for customers.


The record does clearly substantiate that the lessons learned from these exercises should be
reported to exercise participants, working groups and advisory boards, and utilized to modify the
design and implementation of de-energization program elements.


These modifications are reflected in the final guidelines adopted in Appendix A of this decision.


4.3. Who should receive notice? When should notice occur? How should notice occur?


The assigned ALJ proposed the following guidelines in regards to notification.


The electric investor-owned utilities shall utilize all reasonable channels of communication to all
populations potentially affected by a de-energization event.


The electric investor-owned utilities shall develop communication and notification plans with local
authorities that anticipates the disruption of traditional communication channels.


In situations where internet, cellular, or landline-based communication services are limited, the
electric investor-owned utilities should leverage, in coordination with the public safety partners,
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public alert systems, public radio broadcasts, and neighborhood patrols in de-energization event
areas.


The electric investor-owned utilities shall ensure there is available bandwidth capacity, either
via a cloud service or on-premise, to manage a website that provides the public with access to
information about the geographic areas impacted by potential de-energization events and all other
critical information to maintain public safety prior to, during, and after a de-energization event.
Given the state-wide, national, and international interest in de-energization events in California, the
electric investor owned utilities shall create and maintain an actionable plan that ensures necessary
bandwidth is immediately available and consistent up to and through a de-energization event. The
electric investor-owned utilities shall have bandwidth and technological resources available to
serve traffic to all peak demand that will occur as a result of a de-energization event.


*12  The electric investor-owned utilities shall consult with the California Department of
Technology (CDT) to develop plans with reports to the CPUC that outline steps for meeting
future website and server performance requirements necessary for effective and uninterrupted
communication to the general public about de-energization events.


The electric investor-owned utilities shall ensure that the public is able to access precise locality
information of potential and active de-energization event impacted service points. The electric
investor-owned utilities shall make every reasonable attempt available to ensure all false-negative
and false-positive communications are eliminated and the public is able to access precise and
accurate information regarding the location and duration of potential and active de-energization
events and restoration efforts. In the event a false-negative or false-positive communication is
made, the electric investor-owned utilities shall promptly and clearly explain why they were
incorrect through a communication to the public and on a posting on their public website and de-
energization webpage. Furthermore, the electric investor -owned utilities shall explain any false
communications in the post event reports by citing the sources of changing data. Lessons learned
should be incorporated in ongoing de-energization communications and notifications to increase
their accuracy and effectiveness.


All notifications to customers about potential or active de-energization events shall be
communicated with ease of readability and comprehension as a priority. The electric investor-
owned utilities shall proactively reach out to the media and community -organizations to ensure
third party use of all messaging and map data including application programming interfaces for the
de-energization event is consistent. The electric investor-owned utilities shall retain and utilize the
expertise of emergency situation user interface and user experience professionals to ensure planned
and executed communication prior to, during, and following a de-energization event minimizes
public confusion.
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The electric investor-owned utilities must provide communications carriers with the meter and
circuit IDs to be de-energized and reenergized to ensure communication carriers receive actionable
notification information that can inform proactive deployment of resources to minimize the impact
of the de-energization events on communications infrastructure.


4.3.1. Party Comments on Notice


4.3.1.1. Communications/Notification Plan


CalCCA advocates that electric IOUs should provide for the establishment of a secure web
data portal for sharing information, including sensitive or confidential information, with local
government and emergency management agencies.


JLG indicates that the plans should consider utilizing National Oceanic and Atmospheric
Administration (NOAA) and National Weather Service (NWS) radios, which are designed to
function during disasters, and instruct customers that radio broadcasts will be made throughout
the event.


*13  Santa Clara County asserts the electric IOUs should coordinate with each local government
entity to designate a point of contact for submission of post-event de-energization reports and
surveys. Further, the electric IOUs should develop and implement a real time de-energization
outage and re-energization platform, including a circuit map, that provides emergency managers
with up-to-date information about the areas and circuits within their jurisdictions that will be or
are impacted by de-energization.


CalCCA and CLECA note that electric IOUs should provide communication carriers with the
meter and circuit identifications (ID) to be de-energized and re-energized to ensure carriers have
the information needed to maintain communication networks.


4.3.1.2. Website


CalCCA indicated that the guidelines should require electric IOUs to have adequate bandwidth
and technical resources in place to ensure their de-energization web portals for local government
agencies, Public Safety Partners, and the general public remain operational and are updated in
real time.


CforAT notes that any website devoted to providing information about a de-energization event
must be accessible in accordance with Americans with Disability (ADA) web accessibility
standards.
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CalCCA and Abrams advocate that outage map information must be made available by address
look up and be updated at least hourly from 48-hours prior to a de-energization event to 48-hours
after re-energization.


4.3.1.3. Notification Protocols


PG&E indicated it generally supports the proposed guidelines on this topic but recommends the
requirement related to false positives, circumstances where it alerts customers that power will be
shutoff but ultimately does not shutoff, be deleted.


SDG&E submits that it would be confusing to consumers to require the electric IOUs to clearly
explain errors in notification through additional communications and near real-time posting on the
public website or de-energization webpage. Instead, efforts are better served by ensuring that the
de-energization webpage is up-to-date with the most accurate information.


Cal Advocates indicated that the electric IOUs must convey geographical information systems
(GIS) formatted de-energization boundary information with affected meter and circuit ID
information with their initial 48-72 hour advance de-energization notifications to all public safety
partners, including communications service providers.


Santa Clara County contends that the electric IOUs should conduct a widespread outreach program
to update the phone numbers and contact information of all utility customers.


CLECA supports the idea that notifications “be communicated with ease of readability and
comprehension as a priority.” CLECA also supports the proposed guideline that communications
carriers be provided “meter and circuit IDs to be de-energized and re-energized to ensure
communications carriers receive actionable notification information.”


*14  CMTA suggests modified Guidelines that specify that manufacturing and industrial facilities
must be included as “populations potentially affected by a de-energization event” that require
notification of de-energization events that anticipate “the disruption of traditional communication
channels.” CMTA indicates that manufacturing and industrial facilities need to be able to “access
precise locality information of potential and active de-energization event impacted service points.”


CWA advocates that the electric IOUs should be required to provide water service providers with
the meter and circuit IDs to be de-energized and re-energized. CWA contends that water service
providers need to have sufficient information regarding the electrical transmission and distribution
system to make at least an initial designation of where to send personnel and procure back-up
electricity generation to guard against the interruption of water service.
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CCTA/AT&T advocates that notifications be consistent, clear, accurate, and actionable.


NCPA advocates that the information shared in notifications must be meaningful, and to that end,
the guidelines should be further modified to clarify that the electric IOU is to provide information
to critical facilities, like affected POUs, that is commensurate with the sophistication of the
customers, as well as timely and accurate. NCPA suggests that the electric IOUs should be required
to notify local government entities of the individuals, particularly medical baseline customers, who
the utilities were unable to contact.


TURN asserts the electric IOUs should provide in-language notifications for de-energization
events in areas where there are populations for whom English is not a native or dominant language,
leverage ethnic language news media outlets, and carry out in-language notification coordination
with the public safety partners, public alert systems, public radio broadcasts, and neighborhood
patrols. Further TURN asserts that agencies responsible for receiving and routing 9-1-1 calls,
including Public Safety Answering Points within the state's 9-1-1- network, need to be included
as part of the term “9-1-1-emergency service” and treated as a “critical facility”; these personnel
may not always be directly part of a police or fire agency or fall under the current definitions


Abrams indicates that the electric IOUs should be required to notify each customer by phone or
telephone relay services (TTY) instead of relying on customers to access utilities' websites or
having to opt-in to phone notifications. Abrams additionally advocates for a set target of “at least
90% customer awareness” as a standard for de-energization events with “at least 24-hour notice”
prior to power shutoff.


CforAT provides rationale that de-energization notification materials must include accessible
formats across all media platforms to make them accessible for people with disabilities and limited
English speakers. Additionally, electric IOUs, local governments, and community centers should
collaborate to identify such populations in their regions.


4.3.1.4. Notification Media


*15  CforAT asserts that it is not appropriate to expect volunteer organizations like neighborhood
patrols and ham radio operators to fill gaps left by communications services and IOUs.


RCRC advocates that multi-channel communications are essential, especially because a significant
portion of the state's population does not have access to the internet, including some of the state's
most vulnerable residents that live in underserved and unserved broadband regions.
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Santa Clara County contends that the electric IOUs should notify each customer by phone instead
of relying on customers to access utilities' websites in order to opt-in to phone notifications.
Further, the electric IOUs should hold live telephone calls with each local government point of
contact prior to, during, and following each de-energization event.


San Jose contends that electric IOUs should coordinate with public safety partners, public alert
systems, public radio broadcasts, and neighborhood patrols in de-energization event areas where
internet, cellular, or landline-based communication services are limited.


4.3.2. Commission Determination on Notice


The record supports the development of additional guidelines regarding the notification
requirements that apply to the electric IOUs. However, the record also supports some modifications
to the notification requirements initially proposed in the January 30, 2020 ALJ ruling.


The record supports developing a guideline that indicates the electric IOUs shall utilize all
reasonable channels of communication that will reach all populations potentially impacted by a
de-energization event.


The record also supports a requirement for the electric IOUs to have communications plans.
In developing communications plans, the electric IOUs must include CalOES, county and local
governments, independent living centers, and representatives of people and communities with
access and functional needs.


The Commission finds it reasonable that the electric IOUs consider alternative forms of in-
language communications to reach the public when the conventional channels of communication
are overloaded or are not functioning. At this time, the Commission does not find it necessary
to mandate that the electric IOUs coordinate with neighborhood patrols, although there certainly
may be value in this type of coordination.


The record supports a guideline that requires the electric IOUs to secure sufficient bandwidth
capacity to manage a website that provides the public, including public safety partners, with access
to necessary information about the status of the de-energization events. With knowledge about
the bandwidth utilization of the de-energization events in the recent years, the record supports
requiring that the electric IOUs have sufficient bandwidth and technological resources available
to serve the peak demand of website traffic that will occur as a result of a de-energization event.


As a part of these guidelines, the Commission finds it reasonable that electric IOUs shall consult
with the California Department of Technology (CDT) to develop plans with reports to the CPUC
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that outline steps for meeting future website and server performance requirements necessary for
effective and uninterrupted communication to the general public about de-energization events.


*16  The record certainly supports the guideline indicating that the electric IOUs shall ensure that
the public is able to access precise locality information of potential and active de-energization event
impacted service points. However, the Commission finds that parties like PG&E make a reasonable
showing that it is not feasible to require that “in the event of a false negative or false positive
communication,” that the electric IOUs must promptly and clearly explain why they were incorrect
in the communication with some sort of posting on their website. We acknowledge that the electric
IOUs are typically managing dynamic environments while conducting a de-energization event,
and at this time it is unreasonable to layer on this additional requirement.


The Commission recognizes that clarity of communication is a major issue that the electric IOUs
must perfect in the implementation of de-energization events. The electric IOUs shall ensure their
communication with the public regarding de-energization events is easy to read and comprehend.
And further, the electric IOUs shall retain the expertise of emergency situation user interface and
user experience professionals to ensure planned and executed communication prior to, during, and
following a de-energization event minimizes public confusion.


With support from the communications interveners, it is reasonable to adopt the guideline that
electric IOUs shall provide communications carriers with the meter and circuit IDs to be de-
energized and re-energized to ensure communication carriers receive actionable notification
information that can inform proactive deployment of resources to minimize the impact of the de-
energization events on communications infrastructure.


These modifications are reflected in the final guidelines adopted in Appendix A of this decision.


4.4. Community Resource Centers


The assigned ALJ proposed the following guideline regarding community resource centers (CRC)


The electric investor-owned utilities, through collaboration with relevant stakeholders, shall
design, test and execute on a plan 60 days after issuance of the Phase 2 final decision based on
local demographic and survey data for meeting a variety of safety needs for vulnerable populations
through the provision of community resource centers (CRCs). The plan should include a protocol
for siting and accessibility of CRC locations, operations and a determination of the resource needs
to best serve the community members who visit. This plan shall be created with consultation from
the regional local government Working Groups and the wildfire Advisory Boards. When feasible,
CRCs should be set up in areas known to the public, such as recreational centers and public office.
Impacted customers should not be required to drive more than 30 minutes to a CRC and CRCs shall
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be operable 24 hours a day during an active de-energization event (provided there is no curfew in
effect). Electric investor-owned utilities may staff the CRCs with onsite security during 24-hour
operation.


4.4.1. Party Comments on Community Resource Centers


*17  The party comments ranged widely on issues pertaining to CRCs, from advocacy that there
should be limited implementation to indications that there should be a substantial expansion of
the centers.


4.4.1.1. Facilities and Operations


The IOUs provided comments that share reservations about the extent to which the Commission
is proposing to expand the availability of CRCs.


For instance, PG&E requested that the Commission remove the reference that the CRCs be located
no more than a 30-minute drive from impacted customers and that the CRCs be open 24 hours per
day during active de-energization events.


SCE requested that there be an exemption to the 30-minute rule in instances where it is not
reasonable for this requirement to be met. SCE also indicated that it does not believe that
CRCs should be operable 24 hours per day during an active de-energization event. SCE also
advocates that customers would be much better served if CRC daytime support functions can be
leveraged to complement existing emergency shelter infrastructure provided by government and
non-governmental based organizations and community based organizations, instead of supplanting
or interfering with that infrastructure. SCE indicated that its CRC siting strategy is based on a
forecast of high priority areas identified after considering the likelihood of de-energization events,
grid-hardening activities, special needs customers including those identified in its systems as
Medical Baseline and Critical Care, and those in Disadvantaged Communities. SCE notes it also
has deployed mobile community crew vehicles to serve remote areas.


Cal Advocates comments that CRC plans should: identify the categories of stakeholders that
should be consulted during the development of the CRC plan; define the specific vulnerable
populations that the CRC Plan should cover; explain the purpose of the CRC plan, including the
key issues that the CRC plan should address; and require the utilities to report on how well the plan
was implemented during a de-energization event and whether any lessons learned were identified.


SDG&E notes that operating a CRC 24 hours per day during activation would result in increased
safety risk to employees, volunteers, and the public. SDG&E further asserts that because de-
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energization events are not automatically defined as emergency situations by most governments,
8:00 AM to 6:00 PM is reasonable.


While CASMU is fully supportive of establishing CRCs, CASMU is concerned that the proposed
timeline to “design, test and execute” within 60 days could be overly aggressive. CASMU
recommends a six-month timeline be utilized. CASMU notes that the Proposed Guidelines are
unclear regarding how CRCs shall be funded. CASMU comments that costs to develop CRCs
could have a significant impact on smaller utilities like the CASMU members. CASMU notes that
these costs should be fully considered before the Proposed Guidelines are adopted.


*18  JLG advocates that the electric IOUs must work with local governments, state Advisory
Boards, and AFN representatives to ensure that CRCs are designed and deployed to meet the
needs of vulnerable customers. JLG comments that the CRCs must provide charging resources for
medical equipment, not just small electronic devices.


LGSEC suggests that the Commission direct the electric IOUs to work with local governments
for CRC planning.


CforAT commented that the proposed guidelines be revised to include requirements for CRCs to
function as emergency shelters, including providing food, hygiene facilities, and power to support
use of any required medical devices, as well as communication devices. CforAT also comments
that while the proposed guidelines require that customers should not be required to drive more
than 30 minutes to get to a CRC, this does not take into account the needs of people without a
private car who must have access to assistance in reaching a CRC.


San Jose notes that the “30-minutes to a CRC” guideline makes no reference to AFN populations
and their transportation needs. San Jose notes the electric IOUs should also consult with AFN
populations on where the locations of CRCs could best serve them.


TURN suggests that CRCs must also be accessible within a one-hour trip via public transportation.
TURN also noted that accommodations such as mobile charging stations in areas where public
transportation is not available should also be deployed by IOUs to ensure that vulnerable customers
without access to transportation can also have access to the electricity they need. TURN indicated
the IOUs and communication companies should use CRCs to provide charging equipment and
access to WiFi for displaced individuals. TURN further asserts that voluntary efforts are not
reliable and cannot be incorporated into the planning for these de-energization events.


4.4.1.2. Governance and Planning
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SCE indicated it considers site requirements such as compliance with the ADA, access to
bathrooms, and the ability to charge personal mobile devices. SCE also indicated it is collaborating
with community-based organizations who support customers with access and functional needs


CalCCA notes that the CRC proposal should be modified to more accurately reflect the authority
and responsibilities of local governments and the IOUs in responding to emergencies and
establishing CRCs. CalCCA also notes that proposal should be modified to require that the electric
IOUs defer to local governments' CRC-related decisions unless the local government explicitly
elects not to exercise this function and allows the electric IOUs to take responsibility for CRC
planning.


CforAT supports the recommendation of the Joint Local Governments that utilities work with local
governments, state Advisory Boards, and AFN representatives to create an adequate system for
designing and operating CRCs. CforAT also indicates that while CRCs should be located within a
reasonable distance of impacted communities so that people can easily access them by car, IOUs
need to have strategies to identify and provide transportation for those people who do not have
their own means of transportation.


*19  RCRC indicates that plans should also consider adequacy with respect to the services
provided, number of facilities, convenience of facilities, and hours of operation. RCRC advocates
that the CRCs should provide far more than just light refreshments and phone charging capabilities.
RCRC also indicated that local government should be free to site and operate one or more CRC
within its own jurisdiction.


San Jose notes that the electric IOUs should coordinate with local governments on the locations
of CRC in the community, but cities should be among the local governments consulted.


Santa Clara County advocated that CRCs should be: 1) located in libraries as well as recreational
centers and public offices; and 2) accessible by public transit. Santa Clara County also indicated
that the electric IOUs should bear the costs of operating and supplying the CRCs with resources,
including backup generation.


SBUA commented that the Commission should require the electric IOUs to formally consider
potential locations for resiliency zones in light of both existing opportunities, such as available
solar power sources on municipal buildings and schools, and locations in particular need for
reliable power, such as dense neighborhoods, small business districts, hospitals, vulnerable
communities, elderly facilities and areas hit by multiple de-energization events in the previous
year.
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Tesla commented that the Commission should create a pathway for private sector and other non-
utility entities to be designated as CRCs, specifically, direct the utilities to establish criteria or a
process that can be used by interested entities to be considered for designation as a CRC.


TURN notes that CRCs should be established in close coordination with local healthcare providers
and local public health departments. TURN also comments that CRCs should be funded by
taxpayer dollars and not ratepayer dollars.


Abrams notes that the Commission should ensure that whatever standards are set by the
“consultation from regional local government Working Groups and the wildfire Advisory Boards”
that these are able to be monitored and verified by the commission without reliance on public
complaints as the basis for understanding if standards were met.


4.4.2. Commission Determination on Community Resource Centers


The record generally supports the development of additional guidelines regarding CRCs. However,
the record also supports some modifications to the CRC requirements initially proposed in the
January 30, 2020 ALJ ruling.


The record supports the creation of a guideline that requires that the electric IOUs, with
collaboration with relevant stakeholders, develop their own CRC plans. A reasonable timeframe
to require the development of this plan is 60 days after the issuance of this decision.


De-energization events impact large swaths of the population in the impacted areas, and how one
individual is impacted can be significantly different from how another proximately close individual
is impacted based on specific needs. Because of this, it is reasonable to require that the siting
and conditions to accommodate accessibility for CRC locations are developed with input from
the impacted communities. In this, the record supports modifications to the proposed guidelines
that ensure the electric IOUs are consulting regional and local governments, de-energization
Advisory Board participants, public safety partners, representatives of people and communities
with access and functional needs, tribal representatives, senior citizen groups, business owners,
community resource organizations, public health and healthcare providers, and wildfire Advisory
Board members.


*20  The electric IOUs in many circumstances raised concern with the proposed requirement that
CRCs be cited no more than a 30-minute drive from any impacted customer. The Commission
agrees that this hard limitation could cause the electric IOUs to be required to open CRCs in
locations that provide low value to the impacted communities. However, the record does support
a guideline that ensures that the siting of the CRCs is interspersed throughout the impacted areas
and are accessible to the communities that need CRC availability in locations that provide at
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least two egress routes. The record supports developing a guideline that ensures that the CRCs
are set up in fixed facility locations that can be quickly opened when needed. And further, the
record supports a guideline that indicates that the locations should be in areas known to the public,
such as recreational centers, public offices, schools, and libraries. CRC locations should be ADA
accessible to meet the needs of people/communities with access and functional needs, medical
baseline, and other vulnerable utility customers.


Regarding hours of operation for CRCs, parties both supported 24-hour operation during de-
energization events while also providing valid rationales for why 24-hour operation is not prudent.
We understand that there are concerns for employee safety during late-night operations, and further
it is not the intent of the Commission for these CRCs to function as shelters during de-energization
events. However, shuttering the CRCs at 6 PM, as some parties suggested, is too early, especially
for community members who are coming home from work in the evening. Considering this, we
determine that the appropriate hours of operation shall be 8:00 a.m. to 10:00 p.m. during de-
energization events. While these are the minimum operating hours, if a local government would
like to run a CRC later than 10:00 p.m., it should have the opportunity to do so. The only caveat,
as included in the guidelines by indicating “with actual hours of operation to be determined by
the local government,” is the circumstance where the CRC is located in a government controlled
building that is mandated to close earlier than 10:00 p.m. In this circumstance, it is reasonable for
the CRC to have a closing time that matches with the mandated closure of the government building.


One caveat, as included in the guidelines by indicating “with actual hours of operation to
be determined by the local government,” is the circumstance where the CRC is located in
a government controlled building that is mandated to close earlier than 10:00p.m. In this
circumstance, it is reasonable for the CRC to not operate until 10:00 p.m. and rather have a closing
time that matches with the mandated closure of the government building.


Additionally, the record supports an indication of what minimum essentials the CRCs should
provide, including charging stations, cellular network services, water, chairs, de-energization event
information representatives, and restrooms.


*21  These modifications are reflected in the final guidelines adopted in Appendix A of this
decision.


4.5. Restoration of Service Upon Conclusion of Need for De-energization


The assigned ALJ proposed the following guidelines regarding the restoration of service upon
conclusions of the need for de-energization.
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The electric investor-owned utilities shall ensure that power service to impacted service points is
restored as soon as possible and no longer than 24 hours following the conclusion of conditions
that necessitate a de-energization event.


Within one hour of an electric investor-owned utility knowing it will re-energize a line, it shall
inform the public safety partners first and immediately thereafter the general public. If unintended
circumstances are encountered within this timeframe that prevent a safe re-energization, then
the electric investor-owned utility shall promptly notify the relevant stakeholders and affected
population and provided an updated re-energization timeframe.


4.5.1. Party Comments on Restoration of Service
Upon Conclusion of Need for De-energization


PG&E notes that the requirements in the proposed guidelines may not be possible to implement.
PG&E indicated it is focused on ensuring customers' power is restored as quickly and safely as
possible, with a goal to restore service to 98 percent of impacted customers within 12 daylight hours
of the ““weather all-clear” declaration. PG&E provides the input that the proposed guidelines' 24-
hour re-energization requirement may not be possible in situations where damage to lines occurs
that requires significant time to repair. PG&E requests the requirements portion of the proposed
guidelines be deleted in its entirety.


SDG&E advocates that restricting customer restorations to 24 hours after the circuit “concludes
conditions that necessitate a de-energization event,” may not be feasible under certain conditions.
SG&E indicates that it is not appropriate from a safety perspective to set a strict requirement that
power restoration be no longer than 24 hours. SDG&E requests the Commission to remove the
requirement that restoration take no longer than 24 hours. SDG&E takes the stance that the most
important factor is to make sure restoration occurs when it is safe to do so.


SCE advocates that the commission should not base the 24-hour requirement solely on the
conclusion of conditions that necessitated de-energization, and instead, should consider the time
required for all necessary steps for a safe re-energization. SCE advocates that the commission
should require SCE to re-energize within 24 hours from the conclusion of the event or when safe
to do so, with the proviso that SCE would be required to provide evidence of the conditions and
concerns that delayed de-energization beyond the 24-hour deadline in its ESRB-8 reports.


CalCCA indicates its position that the electric IOUs should be required to provide detailed
information in their post-event reports listing all service points that took longer than 24-hours to
re-energize.
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*22  CforAT supports the proposed guidelines for service restoration within 24 hours of the
conclusion of conditions supporting the de-energization event and the requirements for notice in
advance of restoration of power.


San Jose takes the position that de-energization should not last longer than 24 hours following the
conclusion of conditions that necessitate a de-energization event.


CUE shares its position on power restoration, indicating that restoration of service within 24
hours should not be a requirement for all facilities all the time because: 1) safe restoration must
be prioritized over quick restoration and electric IOUs should not be forced to choose between
violating a Commission requirement and risking public or worker safety; 2) setting a hard deadline
may fail to account for the varying circumstance of each PSPS event, for example if there are
substantial increases in the number of microgrids, there will be a corresponding increase in the
complexity of restoring service; 3) electric utilities must inspect all interconnecting switches to be
sure they are set in the proper position; 4) a 24-hour period is misleading since electric IOUs would
actually have significantly less than 24 hours to restore power because safety patrols work during
daylight only; and 5) re-energization deadlines should not apply to areas with damaged facilities.


NCPA notes that electric IOU plans and processes for restoration of power must include clearly
defined prioritization protocols. NCPA indicates further that the de-energization guidelines should
be revised to require that the processes and practices used for re-energization be formally
developed into protocols that can be followed in the future and must be coordinated with generation
operations from impacted entities.


POC advocates that the guidelines should specify that service will be restored following the same
protocol established by Bear Valley Electric for return of service because Bear Valley has a clear,
transparent, and prompt criteria for a return-of-service following a de-energization event.


Cal Advocates indicates that the Commission should require the utilities to include in their post-
event de-energization reports whether and how they complied with the requirement to restore
power as soon as possible and no longer than 24 hours following the conclusion of conditions that
necessitate a de-energization event.


RCRC supports accelerating service restoration beyond a 24-hour limit. RCRC requests
consistency with D.00-05-002, which is requires service restoration within an average of 12 hours
after major storms.


Santa Clara County also requests that the Commission consider decreasing the time to power
restoration from 24 hours to 12 hours, consistent with the Commission's requirement to restore
power within 12 hours on average following a major storm.
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4.5.1.1. Notice of Restoration


PG&E requests that the requirement for a one-hour notice of power restoration be removed from
the adopted guidelines. It is concerned that the timing of information would likely be incorrect
given how PG&E operationalizes restoration.


*23  SDG&E notes that a one hour estimated restoration of power notifications would not be
accurate due to many factors. SDG&E advocates that its process for notifying its public safety
partners and impacted communities at the start of patrol of de-energized circuits and updating them
with expected restoration times creates more reasonable customer and partner expectations with
which they can make tactical decisions.


SCE provided the position that it is working on determining how it would be possible to provide
estimated ranges for the restoration of power on its website. SCE indicated that while customers
want to know how soon their power will be restored, SCE does not want to provide erroneous or
misleading information.


CMTA agrees that utilities must restore power and notify the public that power is being restored
as soon as possible following the end of a de-energization event. CMTA notes that manufacturing
and industrial facilities require as much advanced notice of re-energization as possible; like the
utilities, manufacturing and industrial facilities must first verify their equipment and processes can
be re-activated safely and properly once the power has been restored.


CLECA suggests that the one-hour timeframe to notify re-energization be extended to two hours,
to ensure adequate notice prior to re-energization of complex industrial sites.


CCTA/AT&T argues that public safety partners must include communications service providers.
These joint comments contend that the Commission should incorporate their proposals into
revised requirements to ensure that public safety partners are provided actionable re-energization
information beyond the single one-hour advance notice, as follows:


• A notice captioned “IOU Re-energization Initiation Notice” provided immediately before re-
energization begins.


• A notice captioned “IOU Hour Re-energization Notice” provided when the IOU begins to “walk
a circuit” for re-energization.


• A notice captioned “IOU Re-energization Completion Notice.”
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JLG notes that public safety partners must ensure that their facilities are ready for re-energization.


RCRC takes the position that there should be advance notice of when the service will be restored
and prompt notice to local officials when restoration occurs.


4.5.2. Commission Determination on Restoration of
service upon conclusion of need for de-energization


The record supports the development of additional guidelines regarding the restoration of service
upon conclusion of the need for de-energization. However, the record also supports some
modifications to the restoration of service upon conclusion of the need for de-energization
requirements initially proposed in the January 30, 2020 ALJ ruling.


It is firmly the intent of the Commission that the IOUs do everything possible to restore service
to customers within 24 hours after the termination of a de-energization event. The Commission
understands that there may be hazardous conditions that necessitate further inspection and repair
to the power lines prior to the restoration of service. In the event that the electric IOU is not able to
restore service to a customer or group of customers within 24 hours after the termination of a de-
energization event, the electric IOU must explain why it was not able to timely restore service in its
post de-energization event reporting to the Commission. The Commission expects that this would
only be an exception to the normal practice. The Commission will watch the metric of restoration
time closely, and the Commission may open an investigation if there are data present that support
that the electric IOUs are routinely restoring service longer than 24 hours after the termination of
de-energization events.


*24  Regarding notification of restoration of service, there is a balance here in that the electric
IOUs communicate the difficulty of providing a one-hour estimate of restoration while parties like
CMTA and CLECA indicate that notice is imperative for the safe restoration of energization of
their large equipment. For this reason, we are adding the language that the notification must go
out to provide one-hour of notice of restoration “to the extent possible.”


The record further supports that the electric IOUs should notice not only public safety partners of
power restoration but also the operators of critical facilities and critical infrastructure and then,
immediately after, impacted utility customers.


Given the issues regarding re-energization that parties like CMTA and CLECA shared, it is
prudent to include in the guidelines that “if unintended circumstances are encountered within this
timeframe that prevent a safe re-energization, the electric investor-owned utility shall promptly
notify the relevant stakeholders and affected population and provide an updated re-energization
timeframe.”
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These modifications are reflected in the final guidelines adopted in Appendix A of this decision.


4.6. Transportation resilience


The assigned ALJ proposed the following guidelines regarding transportation resilience.


The electric investor-owned utilities shall implement a transportation resiliency taskforce with
local, tribal, Federal and State government agencies, and other private and public sector parties
to develop a needs assessment and resilience plan in advance of fire season that would identify
and describe transportation infrastructure and corridors throughout California in need of back up
generation. The electric investor-owned utilities shall prioritize providing necessary resources to
transportation infrastructure that is geographically located in areas most likely to experience de-
energization events.


At a minimum, the transportation resiliency needs assessment (TRNA) should consider, but not
be limited to the following transportation modes and the corridors and facilities within them:


• Ground - tunnels, bridges, highways, traffic lights and streetlights (in heavy vehicular corridors,
i.e. arterials and higher capacity roadways), publicly accessible fueling and charging stations;


• Rail - freight and passenger rail (both heavy and light) facilities;


• Aviation - airports, air traffic control systems, helicopter ports, air force facilities; and


• Maritime - ports, terminals, ferries, freighters, and naval and coastguard facilities.


California is committed to the deployment of electric vehicles. By the 2021 wildfire season,
each electric investor-owned utility shall develop and execute a plan to ensure that mobile
and deployable electric vehicle fast charging is available and priority access is granted to
customers, including those serving AFN populations, potentially impacted by de-energization
events, especially along major transportation corridors. The electric investor-owned utilities shall
design a plan to assess where additional Level 3 charging stations are needed (e.g. near major
transportation corridors), and where portable battery energy storage and/or fossil generation can
be sited to power them. The electric investor-owned utilities' public websites and mobile apps shall
communicate the location, number, and accessibility of all Level 3 charging stations and publicly
available Level 2 charging stations in proximity to areas potentially impacted by de-energization
events prior to and during potential or active de-energization events.
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4.6.1. Party Comments on Transportation Resilience


4.6.1.1. Transportation Resiliency Taskforce


*25  SCE puts forth the position that implementation of an effective transportation resiliency
taskforce is a multi-stakeholder undertaking that is much better organized by government
authorities, such as the California Department of Transportation (CalTrans). SCE notes that
transportation infrastructure and corridor planning are beyond the role of any IOU, and the IOUs
could not guarantee effective engagement from the necessary stakeholders but, should a task force
be created and lead the development of a Transportation Resiliency Needs Assessment, SCE will
participate to help identify the need for back-up generation.


SDG&E supports the transportation resiliency taskforce guideline. SDG&E does not have any
tunnels, bridges, ports, or rail that have been impacted by de-energization events. SDG&E
indicated it believes that creating the taskforce described in the Proposed Guidelines would be
the most effective solution. By including regional transportation partners, such as Caltrans, San
Diego Metropolitan Transit System, California Highway Patrol, and San Diego Association of
Governments within SDG&E's regionalized taskforce, SDG&E indicated it can efficiently address
transportation concerns with other regional partners.


CalCCA recommends that the Commission amend the guideline to require that provision of
resources to transportation infrastructure be prioritized in accordance with the recommendations
of the local, state, federal, and tribal governments along with other stakeholders. CalCCA requests
that the community choice aggregators (CCA) be allowed to be a collaborative partner in these
transportation resiliency efforts.


CESA supports the formation of a transportation resiliency taskforce. CESA Recommends that
the taskforce be empowered to identify the best resiliency solution that could be deployed.


CMTA agrees each utility should implement a “transportation resiliency taskforce” to help develop
transportation resiliency plans.


CforAT supports the development of a transportation resilience taskforce but is skeptical that such
a taskforce can be convened, a needs assessment conducted, and a plan developed and implemented
in advance of the 2020 wildfire season.


JLG advocates that the utilities should implement a transportation resiliency taskforce to identify
transportation infrastructure and corridors throughout the state that need backup generation.
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LGSEC recommends the commission include traffic signals and public transportation within the
ground transportation category to ensure that electric bus operations are fully accessible during
wildfire and de-energization events.


NCPA advocates that electric POUs and electric cooperatives should be included in discussions
regarding transportation resilience.


RCRC notes that the transportation sector should be included in the definition of critical
infrastructure during de-energization events. RCRC advocates that decision-makers should
understand that there is a significant portion of the population that has mobility challenges and
may need additional transportation accommodations during a de-energization event.


*26  Santa Clara County supports the creation of a transportation resiliency taskforce and creation
of a plan to ensure that electric vehicle charging stations remain available during de-energization
events.


SBUA supports the creation of a transportation taskforce and further supports the Commission
addressing communications resilience.


4.6.1.2. Electric Vehicle Charging


PG&E recommends that the guidelines on electric vehicle (EV) charging be deleted.


SDG&E supports the proposal for deployable EV charging infrastructure but outlines a very
lengthy process it would choose to undertake to get to the deployment of the assets. SDG&E
indicated that additional CPUC approvals would be necessary to deploy actual infrastructure
for this purpose. SDG&E suggests that it would take 3-4 months to put together a detailed de-
energization EV charging plan with solutions and costs for the custom equipment that would be
required, another 3-4 months to draft a stand-alone CPUC application for the de-energization EV
charging plan (to obtain approval and funding), 9-12 months to receive CPUC approval on the
application as a fast tracked project, and 12-14 months after approval to roll out and implement
the de-energization EV charging solutions specified by the plan (a total of 27 -- 34 months).


SCE asserts that transportation resilience developments should be managed through the
Transportation Electrification Framework under R.18-12-006, not the subject OIR focused on de-
energization guidelines. SCE indicated it is unaware of issues with EV charging availability during
any de-energization events in its service territory.


ChargePoint comments that in order to avoid unintended consequences and ensure alignment with
other public and private investment, the deployment of infrastructure or communications to support
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EV charging should be addressed in the R.18-12-006 (Order Instituting Rulemaking to Continue
the Development of Rates and Infrastructure for Vehicle Electrification.), not this proceeding.
Chargepoint asserts that coordination between the IOUs and network service providers is the most
effective and least costly approach to ensuring that EV drivers have access to information in the
event of an anticipated or ongoing to de-energization event.


CalCCA recommends that electric IOUs should incorporate information from DrivetheArc.com,
which has charging stations located along Interstate 80 and transects Tier 2 and Tier 3 fire areas
and many locations in the Bay Area.


CforAT advocates that the Commission must provide equal attention and support to meet the needs
of people without any form of personal transportation, a much larger group than those with access
to electric cars, and a group that is much more likely to include otherwise vulnerable individuals.


San Jose recommends the electric IOUs consult paratransit services to understand their de-
energization needs in serving the AFN population.


JLG advocates that the proposed requirement that the utilities develop and execute a plan to provide
electric vehicle fast charging by the 2021 fire season should be adopted.


*27  POC advocates that all critical facilities, not just EV charging stations, should be equipped
with solar and battery storage to ensure they can fulfill their function in a safe and reliable manner
during de-energization events.


TURN notes its position that transportation resiliency would be more appropriately discussed as
part of the Transportation Electrification Framework currently being developed in R.18-12-006
instead of part of this proceeding.


Tesla advocates that the Commission should ensure that efforts to improve the resiliency of EV
charging include working with existing charging network providers to enhance the resiliency of
their existing and planned facilities. Tesla indicates that the utilities should instead be directed
to engage with companies like Tesla, amongst others, to explore how utility can best support
transportation efforts to enhance the resiliency of their networks rather than pursuing a completely
independent and potentially duplicative effort. Tesla supports the revised guidelines that recognize
the importance of mitigating the impacts of de-energization events on EV drivers specifically,
particularly given the criticality of EV adoption to achieving the state's greenhouse gas reduction
goals. Tesla asserts that concerns regarding the incremental ratepayer costs associated with the
deployment of resiliency solutions for EV charging can be addressed by leveraging self-generation
incentive program (SGIP) funds. Tesla comments that on the issue of EV charging network
resiliency in the face of de-energization events, it is more appropriate for consideration as part
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of the Transportation Electrification Framework development initiative in R.18-12-006. Tesla
indicated it believes it is reasonable and appropriate to take up the issue of enhancing the resiliency
of EV charging solutions in this proceeding as well because the transportation electrification
framework will likely not get adopted until the fourth quarter of 2020 and the electric IOUs will
likely not file transportation electrification plans until 2021 at earliest.


4.6.2. Commission Determination on Transportation Resilience


The record supports the development of additional guidelines regarding transportation resilience.
The record also supports expanding this section to address communications and water system
resilience, among other modifications beyond the proposed guidelines in the January 30, 2020
ALJ ruling.


Regarding resilience, there are services critical to California that rely on power to function,
including transportation, communications, and water system infrastructure. Interveners like SBUA
provided sufficient justification that critical communication infrastructure should be included,
and ACWA also provided comments in other sections of the record that indicate that critical
water infrastructure needs to be addressed. For this reason, the adopted guidelines do not
enumerate specific transportation infrastructure that must be addressed. However, the adopted
guideline regarding resiliency indicates that the IOUs need to work with the appropriate governing
authorities to identify critical transportation, water, and communications infrastructure. The
electric IOUs must work with those governing bodies to provide backup generation to ensure
critical infrastructure is not taken offline during a de-energization event.


*28  Regarding EV charging, it is critical that EV owners are not left stranded during de-
energization events. For this reason, we adopt the guideline that by the 2021 wildfire season, each
electric investor-owned utility shall implement pilot projects to investigate the feasibility of mobile
and deployable EV Level 3 fast charging. This may not be an off-the-shelf solution, and the electric
IOUs may need to employ the resources of engineering design firms to develop a solution that will
allow the deployment of mobile fast chargers.


Further, there are circumstances where existing charging infrastructure may be provided supportive
resources by the electric IOUs to remain functioning during times of de-energization. For this
reason, we adopt the guideline that the electric IOUs shall design a plan, in coordination with
charging network providers, to reinforce networks and key charging locations with backup
generation.


To ensure that the public has clear information about where these supported EV chargers are
located during the de energization events, we adopt the guideline that the electric IOUs shall
coordinate with EV network information providers to communicate (on both the utility public
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websites and mobile apps), to the extent possible, the location, number, and accessibility of
all Level 3 charging stations and publicly available Level 2 charging stations in proximity to
areas potentially impacted by de-energization events prior to and during potential or active de-
energization events.


We disagree with SDG&E's assertion that the implementation of the EV guideline would
necessitate 3-4 months of time to draft a standalone CPUC application for the deployment of EV
charging infrastructure followed by 9--12 months to receive approval. Commission approval is
not necessary for the electric IOUs to deploy this infrastructure. Rather, Commission approval is
necessary for SDG&E to recover the costs of these expenditures in rates. SDG&E's implication is
that it would necessitate a Commission prudency determination on its deployable EV infrastructure
expenditure before making the investment. SDG&E and the other electric IOUs may seek an
ex post prudency determination and recovery of the costs involved for the procurement and
deployment of this infrastructure in the next general rate case.


4.7. Medical baseline and access and functional needs populations


The assigned ALJ proposed the following guidelines regarding medical baseline and access and
functional needs populations.


The electric investor-owned utilities shall work in collaboration with public safety partners, local
governments, and access and functional needs customer advocates to conduct a needs assessment
(in conjunction with the Working Groups and advisor boards). The needs assessment shall identify
current and unsubscribed medical baseline customers, what if any assistance is needed for these
people during de-energization events, and an evacuation plan for these populations that specifies
transportation and health care resources that can be provided to them. The electric investor-owned
utilities shall provide a plan to the Commission by May 1, 2020 and thereafter by January 31 of
each following year regarding its planned efforts to address access and functional needs customers
during de-energization events. The electric investor-owned utilities shall provide the Commission
with monthly updates regarding the progress towards meeting the established plans and impact of
the efforts to address this population during de-energization events.


*29  The electric investor-owned utilities shall work in collaboration with local government
partners, access and functional needs advocates and service providers to obtain data needed to
identify access and functional needs populations and utilize various remote and in person channels
of communication. The utilities and partner organizations should prioritize their efforts for
identification, contact and communication with the disabled, elderly, pregnant women, children,
and those with severe injuries or chronic conditions.
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4.7.1. Party Comments on Medical Baseline and Access and Functional Needs Populations


PG&E supports the proposed guidelines on this topic but recommends submitting quarterly
updates, rather than monthly. PG&E does not support the expanded collection of medically
sensitive customer data from external parties due to the Health Insurance Portability and
Accountability Act. PG&E supports continuing to assess the needs of Medical Baseline and AFN
customers. PG&E indicated it supports driving improvements in the Medical Baseline Program by
conducting research to identify opportunities to drive program awareness and make the enrollment
process easier. PG&E notes that expanding the universe of customers who are eligible or required
to receive an in-person visit during a de-energization event risks diverting resources from other
safety-related work or overcommitting limited resources to the point that the most vulnerable
Medical Baseline customers may not receive timely door knocks. PG&E requests the Commission
modify the protocols to authorize and require disclosure of confidential customer information to
Local Governments and Tribes before, during and after de-energization events without requiring
non-disclosure or confidentiality agreements.


SDG&E disagrees with including “an evacuation plan for these populations that specifies
transportation and health care resources that can be provided to them” in a needs assessment on
AFN communities. SDG&E indicated it is the responsibility of the County offices of emergency
services (OES) and city first responders to develop, prepare, and implement evacuation plans.
SDG&E lacks the expertise but will continue to work closely with the County OES and local
partner organizations to identify and reach out to the AFN population. SDG&E also commented
that monthly reporting is not the best practice and instead recommends progress reporting be after
each relevant advisory council meetings, which would be at least twice a year, if not quarterly.


SCE advocated that the responsibility should not lie with the electric IOUs to ensure that
evacuation plans are maintained and communicated to customers affected by disasters. According
to SCE, it is more efficient, reliable, and effective for local emergency management agencies that
hold this responsibility to be the single source for communicating this information to customers.


CalCCA advocates that the Commission should adopt aggressive mandatory targets for the
identification and enrollment of all unenrolled medical baseline eligible customers, and closely
monitor electric IOU progress towards those targets. CalCCA suggests the Commission amend
its guideline proposal to specifically require the inclusion of CCAs in the development of the
assessment/plan. CalCCA indicated it believes that there is an immediate and pressing need for
the IOUs to identify all AFN individuals and populations in their service territories and take
comprehensive steps to protect them from harm during de-energization events.
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*30  CforAT provided input indicating that the medical baseline population is not and will never
be co-extensive with the universe of medically vulnerable people who are at risk of harm due to an
extended power outage. CforAT notes that the limitations to the use of medical baseline include:


• The medical baseline is a rate program intended to provide discount on electricity to customers
who usage is driven by medical consumption.


• The eligibility criteria are set by statute. The process of enrolling requires certification by a
medical professional (a substantial hurdle to people who are uninsured).


• The medical baseline program is only available to people who are direct customers of an IOU.


CforAT advocates that the Commission should specifically identify the appropriate channels to
reach the impacted communities and require the utilities to use all of the resources within their
own databases to create lists of customers who may need support during power shutoffs. These
lists could include:


• Customers who have self-identified as meeting the criteria that allow them to be entitled to an
in-person visit prior to disconnection for nonpayment.


• Customers who receive bills or other utility information in a non-standard format.


• Customers who have self-identified as having a person with a disability in the household in
communication with any utility representative.


San Jose suggests that the electric IOUs should engage with local partners that support AFN
populations, such as Silicon Valley Independent Living Center. San Jose also recommends that the
Guidelines should clarify that AFN populations include not only “the disabled, elderly, pregnant
women, children, and those with severe injuries or chronic conditions” but also those with limited
English proficiency and those who do not have reliable access to transportation.


JLG provided comments indicating that there should be monthly and annual reporting
requirements regarding progress on outreach and impact to medical baseline and AFN populations.
JLG suggests the electric IOUs develop a robust information-sharing process to identify existing
resources and agencies in a particular area. JLG also suggests the utilities should work with durable
medical equipment providers to increase awareness of medical baseline program.


NCPA notes that all utilities should continue to work with their community members and
organizations and deploy all available means to ensure that the most vulnerable members of their
communities are identified.
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POC indicates that equipping medical baseline, access and functional needs populations with solar
and batteries should be prioritized and implemented as soon as possible. POC advocates that
the commission should prioritize the provision of SGIP incentives to medical baseline and AFN
populations located in high fire threat areas subject to de-energization events.


Cal Advocates provides comments indicating that the Commission should provide examples of
the proposed channels of communications and notification streams the utilities should consider
using when contacting AFN and medical baseline customers. Cal Advocates further suggests that
the Commission should require the utilities to conduct an evaluation of their priority notifications
procedures with respect to AFN and medical baseline customers.


*31  RCRC comments that the Commission should direct the electric IOUs to conduct a survey of
their customers (including those who reside in dwellings served by a master meter) to determine
what assistance is needed by whom during a de-energization event. The electric IOUs tailoring the
“needs assessment” to “current and unsubscribed medical baseline customers” is flawed, RCRC
comments, because: 1) the existing medical baseline programs are under-subscribed and under-
representative of the larger universe of AFN individuals for whom utilities should mitigate de-
energization impacts; 2) the medical baseline programs do not extend to residents who live in
dwellings served by a master meter; 3) and medical baseline programs may be under-subscribed
due to burdens associated with enrolling in the program, including certification by a medical
professional. RCRC recommended increased efforts to expand enrollment in medical baseline and
identify and mitigate impacts of AFN individuals who have similar needs. RCRC indicated that the
electric IOUs should not require counties to sign non-disclosure agreements (NDAs) in order for
local government to obtain information about medical baseline and other sensitive customers, even
when that information is sought in advance of a de-energization event to improve local planning
efforts.


Santa Clara County indicated that the needs assessment should identify not only medical baseline
customers, but all access and functional needs populations. Electric IOUs should provide backup
power to facilities serving individuals with access and functional needs in High Fire Threat
areas. Further the utilities should install solar-powered microgrids with battery storage in critical
facilities, such as fire and police stations and hospitals, that are located in High Fire Threat
areas. Santa Clara County also indicated the utilities should provide transportation for access and
functional needs populations, upon request, to the community resource centers. Santa Clara County
advocated that utilities should provide refueling resources dedicated to critical infrastructure in
High Fire Threat areas, such as critical facilities, cell towers, and repeater sites.


TURN commented that the electric IOUs should be required to increase enrollment of medical
baseline customers by: 1) creating an AFN registry administered by a third-party to identify
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customers who are not eligible for the medical baseline program; 2) increasing enrollment of
medical baseline to at least 80% of eligible customers; and 3) supplementing the list of medical
baseline customers with other lists of vulnerable customers used by public health and safety
partners, such as the Health and Human Services Empower Program.


UCAN supports requirements of due dates for various plans and reports that address AFN customer
needs. The reports should include a non-utility perspective if not an outright AFN alternative
update/report. UCAN indicated that the guidelines must address any restrictions that impose
burdensome requirements that limit the sharing of information among pertinent agencies. UCAN
also commented that the guidelines should expand the means by which AFN populations are
identified.


*32  Abrams also commented that substitute accommodations like increased TTY or help-lines
might need to be established and can be mapped to specific process and decision points on use
case diagrams.


4.7.2. Commission Determination on Medical Baseline
and Access and Functional Needs Populations


The record generally supports the refinement of guidelines protective of medical baseline
customers and people with access and functional needs. This includes a requirement for the IOUs
to identify, above and beyond the medical baseline customer population, households that self-
identify to receive an in-person visit prior to disconnection for nonpayment or receive utility
communications in a non-standard format or self-identify as having a person with a disability in
the household. CforAT supports a requirement for the IOUs to provide support for these vulnerable
customers during a de-energization event. The record also supports expanding this section to
support the appropriate sharing of information to promote the health and safety of this population,
among other modifications beyond the proposed guideline in the January 30, 2020 ALJ ruling.


The record supports continuing efforts to collaborate with public safety partners, local
governments, and representatives of people and communities with access and functional needs, in
order to identify any needed assistance in relation to de-energization events. Having appropriate
plans in place increases the effectiveness of these efforts. Thus, the electric IOUs shall provide
their plans to the Commission by June 1, 2020, and thereafter by January 31 of each following
year, regarding the planned efforts to address people/communities with access and functional
needs during de-energization events. PG&E's recommendation for quarterly, rather than monthly
updates, is reasonable and shall be adopted.


On the record before us, we must also balance the benefits of sharing customer information while
respecting privacy. Originally, we expected electric IOUs to enter into NDAs in order to be able to
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ensure that information sharing could occur without unduly impacting confidentiality. The parties,
however, make clear that it is not always practicable to enter into NDAs with relevant authorities.
PG&E now suggests that we modify the information sharing provision to allow electric IOUs to
disclose medical baseline critical facility customer information with local and tribal governments
without NDAs or other enforceable confidentiality commitments. PG&E recommends that the
disclosure of this information would occur broadly before, during and after de-energization events,
upon the request of the local and tribal governments.


While sharing such information, without being delayed by confidentiality requirements, may
expedite the implementation of protective measures, it risks intruding upon the privacy rights of
affected customers. In Resolution L-598 the Commission balanced these concerns by requiring
disclosure of medical baseline information, on a confidential basis, for the sole purpose of
protecting the safety and welfare of those customers. 24  The resolution did not require NDAs, but
its terms allowed for the sharing of critical information with the electric IOUs being required to
acknowledge the potential confidentiality of the information.


24 Res. L-598 at 6, Ordering Paragraphs (OP) 1 and 2.


*33  The record supports continuing the “confidential basis” limitation from Resolution L-598.
As a practical matter, in response to an October 8 letter from the Commission (which was
later incorporated into Resolution L-598), PG&E indicates that it was able to make available
confidential medical baseline and critical facility customer data, subject only to a condition
that recipients without NDAs protect the data as confidential. While this does not guarantee
confidential treatment in the same manner as an NDA, such designations are protective of privacy
interests. To the extent that local and tribal governments receive Public Records Act requests
that seek confidential medical baseline and/or critical facility customer information, requiring the
utility to specifically mark such customer information as confidential should assist those entities
in appropriately responding to such requests. To provide further clarity, electric IOUs may also
state that the information is being provided pursuant to a CPUC Order.


The record includes some discussion of privacy protections and other applicable laws relevant
to the confidentiality of customer information. However, we decline to opine on the contours
or requirements of such laws. It is the responsibility of the electric IOUs to determine which
specific information should be marked as confidential, and any other actions that they must take
to comply with applicable law. We also do not seek to alter the responsibility of any local or tribal
governments to appropriately respond to Public Records Act requests.


Concerns about confidentiality can still be addressed through NDAs. The record shows that many
relevant NDAs have already been signed. In order to protect privacy interests, the adopted medical
baseline and access and functional needs populations guidelines adopted in Appendix A do not
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abrogate any relevant NDAs that electric IOUs have already signed. Moreover, to the extent
that entering into NDAs with local and tribal governments is a practicable means to allow for
information sharing with appropriate privacy protections, it is encouraged. We note that there
may also be other specific situations amenable to NDAs, such as PG&E's footnoted suggestion
that it would seek NDAs and consent regarding the location of certain privately owned critical
facilities. 25  We do not discourage entering into such NDAs.


25 PG&E Comments at 24, n. 10.


Rather than providing that disclosures would occur “before, during and after” de-energization
events as suggested by PG&E, we clarify that such disclosure would occur “in relation to de-
energization events.” It is not our intention for the sharing of such customer information to occur
outside of the de-energization context, or for reasons other than protecting the health and safety
of customers.


These modifications are reflected in the final guidelines adopted in Appendix A of this decision.


4.8. Transparency


*34  The assigned ALJ proposed the following guidelines regarding transparency.


During any potential or active de-energization event the electric investor-owned utilities must
provide on its website a thorough and detailed indication of the quantitative and qualitative factors
it considered in calling, sustaining, or curtailing each de-energization event (including information
regarding why the de-energization event was a last resort option) and a specification of what factors
must be present for the de-energization event to be concluded.


Year-round, and including during any potential or active de-energization event, the electric
investor-owned utilities must include comprehensive information that is available on their
websites regarding de-energization mitigation efforts including asset and vegetation management,
sectionalizing, switching, system hardening, and backup power projects they are undertaking to
reduce the need for or scope of de-energization events, progress on implementing de-energization
mitigation efforts to date, and planned dates of completion. The utilities shall provide information
that is in alignment with publicly available information issued in the de-energization related
proceedings (i.e. de-energization order instituting an investigation, Wildfire Mitigation Plan and
Microgrid proceedings).


The electric investor-owned utilities shall file and serve de-energization roadmaps with the
Commission on an annual basis, beginning April 15, 2020, that explain and provide specification
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regarding their short, medium, and long term plans for reducing the impact and need of de-
energization events to mitigate wildfire risk. The electric investor-owned utilities shall make the
de-energization roadmaps available on their public websites. The utilities shall provide roadmap
information that is in alignment with publicly available information issued in the de-energization
related proceedings (i.e. de-energization order instituting an investigation, Wildfire Mitigation
Plan and Microgrid proceedings).


4.8.1. Party Comments on Transparency


PG&E supports providing information regarding its de-energization mitigation plans and progress
towards implementing those plans on its website for stakeholders to be able to track progress.
PG&E recommends that updates and progress reporting on its plan be made through the Wildfire
Mitigation Plan proceeding and filings.


SDG&E comments that it does not support the proposed transparency guidelines. It believes
decision to de-energize circuits is made in real-time, it is not practical to simultaneously or even
contemporaneously post the factors on the website. It also does not believe that requiring electric
IOUs to file de-energization roadmaps on an annual basis is necessary.


SCE provides comments that it believes the Commission needs to develop a better record after
stakeholder discussions regarding how much information should be posted, how often, in what
format, to what granularity, and how to prevent public misunderstanding and mistrust if the
outcomes vary from what was indicated on the websites. It also believes the Commission should
give utilities until June 30, 2020, to submit the requested roadmaps. To avoid unnecessary
duplication of materials, SCE additionally requests that the roadmaps be limited in scope to a
succinct summary of the ongoing mitigation efforts and developments in the de-energization
proceedings.


*35  CMTA advocates that utility customers must be able to inquire, monitor and ask questions
about the electric IOUs' current and anticipated activities to reduce the number and scope of de-
energization events, especially since utility customers are both directly impacted by the electric
IOUs' de-energization events and are responsible for funding the work needed to reduce and
eliminate de-energization events in the future.


CforAT comments that the Commission should require an express consideration of the risks of
shutting off power (including financial costs as well as short-term and long-term risks of harm)
to be balanced against the risks of keeping the power on (namely, the risk that utility equipment
will ignite a wildfire).
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San Jose notes that it appreciates that the proposed guidelines requiring the electric IOUs to provide
on their websites information about the factors it considered in calling, sustaining, or curtailing
each de-energization event.


EBMUD comments that the investor owned electric utilities must provide public safety partners
access to the electric IOUs' real time system information through a dedicated portal or other method
that is consistent with maintaining cybersecurity, system reliability, and customer privacy.


JLG suggests that the proposed utility de-energization roadmaps, if adopted, should provide public
safety partners and the public with information that will inform local and individual resiliency
planning, which will help reduce de-energization impacts.


MGRA shares concerns about the compliance of the electric IOUs with these transparency
guidelines. MGRA also notes that achieving the Commission's goal of transparency during
potential and active de-energization events will require specifying exactly what ‘qualitative’
factors the Commission expects to see on a de-energization support website and how these factors
should be best “quantified,' and SED should provide immediate feedback related to each incident
indicating potential improvements in the utility website to achieve additional transparency.


NCPA notes that the guidelines should be modified to require the electric IOUs to provide the data
by location and region, and to provide the level of detail and specificity that is commensurate with
the needs of a utility.


POC supports the development by the electric IOUs of short, medium- and long-term plans for
reducing the impact and need for de-energization events to mitigate wildfire risk. POC comments
that roadmaps must be developed through evidentiary process with active engagement by the
Commission and not simply submitted by the electric IOUs to the Commission on an annual basis.


Cal Advocates recommends that the Commission provide more detail on the information that the
utilities must report on their websites, using examples. Cal Advocates also comments that the
Commission should require the utilities to explicitly cross-reference any information contained
within the post-event de-energization reports and lessons learned reports with filings that have
been made under the wildfire mitigation plan and de-energization related proceedings.


*36  RCRC advocates that the guidelines should require that the electric IOUs provide additional
information on the specific efforts that a utility is taking to mitigate de-energization related impacts
on medical baseline and AFN populations and critical facilities and infrastructure.







Order Instituting Rulemaking to Examine Electric Utility..., 2020 WL 3264920...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 46


Santa Clara advocates that the guidelines should require the electric IOUs to provide analysis of the
likelihood of de-energization to each county and city in the days leading up to any de-energization
event.


SBUA comments that data from de-energization events in 2018 and 2019 should allow some
estimation of de-energization-driven risks, but such risk data does not appear to be part of the
reporting.


TURN notes that electric IOUs should have the burden of proof to demonstrate that the scope of
each de-energization event was as narrowly tailored as possible


Abrams notes that the Commission should not over-rely on transparency as a substitute for
comprehensive regulatory monitoring. Abrams also comments that the Commission should ensure
we are no longer reliant upon electric IOU transparency and subjective assertions as poor
substitutes for active monitoring.


4.8.2. Commission Determination on Transparency


There is support in the record for the Commission to develop guidelines regarding transparency
during de-energization events that are triggered in an effort to mitigate wildfire risk. There is some
opposition by the electric IOUs, and we consider this opposition in developing guidelines that are
able to be operationalized.


It is imperative that the IOUs are able to provide insight into the reasoning behind the calling
of every de-energization event. In the proposed guidelines, the requirement was for the electric
IOUs to provide information on its websites regarding the quantitative and qualitative factors it
considered in calling, sustaining, or curtailing each de-energization event (including information
regarding why the de-energization event was a last resort option) and a specification of what
conditions must be present for the de-energization event to be concluded. We believe that this
information is critical from a transparency standpoint, however after considering the input of
parties, it is more appropriate for the electric IOUs to provide this information in their post event
reports.


It is important for the electric IOUs to provide transparency on their respective websites in an effort
to ensure that the public is able to understand what efforts are underway to reduce the need to rely
de-energization events as a way of mitigating wildfire risk. For this reason, the guidelines require
that the electric IOUs post on their websites comprehensive information regarding de-energization
mitigation efforts including asset and vegetation management, sectionalizing, switching, system
hardening, and backup power projects that they are undertaking to reduce the need for or scope
of de-energization events, progress on implementing de-energization mitigation efforts to date,
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and planned dates of completion. The electric IOUs absolutely should not solely provide a link to
their WMPs to describe these efforts. Instead, the electric IOUs should provide a customer friendly
portal that easily explains the work it is undertaking to mitigate the need for de-energization
events, the progress it has made, and the expected completion date of each component of its
mitigation strategy. This information should be easily accessible on the electric IOUs' websites
during active de-energization events, and there should be links on their Web pages to facilitate
customer accessing to relevant information.


*37  The record supports the requirement for the electric IOUs to develop and include in their 2021
WMPs, as well as provide publicly, short, medium, and long-term actions the utilities will take
to reduce the impact of and need for de-energization events to mitigate wildfire risk. To provide
transparency to the public, the adopted guidelines indicate that the proposed actions should be
made available and easily accessible on each utility's respective public website.


4.9. Definitions


The assigned ALJ proposed the following definitions for critical facilities and infrastructure as
part of its guideline proposal.


9-1-1 emergency services must be included in the definition of critical facilities to ensure 9-1-1
emergency services receive priority notification and any additional assistance necessary to ensure
resiliency during de-energization events.


The transportation sector should be included in the list of critical facilities and infrastructure to
ensure transportation resilience is a priority during de-energization events. This definition includes
facilities associated with automobile, rail, aviation and maritime transportation for civilian and
military purposes.


4.9.1. Party Comments on Modifications of
Definitions of Critical Facilities and Infrastructure


PG&E, CalCCA, CforAT, and JLG support the expansion of the definition of Critical Facilities
and Infrastructure to include 9-1-1 call centers and the transportation sector.


CLECA, CESA, and NCPA support inclusion of transportation sector in the list of critical facilities.


EPUC recommends that the Commission include the full production chain of transportation fuels,
including production field operations, refining and distribution of the refined product as part of
the critical facilities definition.
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CCTA and AT&T recommend that the inclusion of public safety answering points is appropriate
in the definition of “critical facilities.”


SDG&E indicates that the definition of critical facilities is overly broad and should be narrowed
and aligned with definitions used by other state agencies to bring focus to immediate life-sustaining
and public safety facilities. SDG&E supports including 9-1-1 emergency services sites in the
definition of critical facilities. SDG&E does not recommend using or including broad terms such
as ““transportation” into the critical facilities definition. SDG&E recommends that transportation
infrastructure be assessed on a case by case basis to see if they warrant inclusion.


Tesla suggests that the Commission find that Level 3 charging sites with two or more charging
ports, and that are located in either Tier 2 or 3 High Fire Threat Districts or that have been subject
to de-energization, are critical facilities/infrastructure.


4.9.2. Commission Determination on Definitions


The Commission adopts the inclusion of transportation infrastructure and 9-1-1 emergency
services into the definitions of critical facilities and infrastructure, beyond the definitions adopted
in Appendix A of D.19-05-042. We take the recommendation of CCTA/AT&T that we refer to
9-1-1 emergency services as public safety answering points.


*38  These modifications are reflected in the final guidelines adopted in Appendix A of this
decision.


5. Adoption of Appendix A


On January 30, 2020, the assigned ALJ issued a ruling seeking comment on proposed additional
and modified de-energization guidelines in addition to Appendix A of the De-energization Phase
1 Decision (D.19-05-042) and Resolution ESRB-8.


This decision is adopting an Appendix A that includes the proposed guidelines with modifications
based on the record developed in this proceeding. However, the guidelines developed in previous
Commission decisions and resolutions continue to apply unless specifically superseded or
modified in this decision.


6. General Order Regarding Rules for De-energization
of Electric Facilities to Mitigate Wildfire Risk
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The Commission acknowledges that there are multiple authorities, including multiple Commission
decisions and resolutions, that provide guidelines and directives to the electric IOUs regarding de-
energization events that are initiated to mitigate the risk of catastrophic wildfires.


The Commission will leave this rulemaking open to pursue a third phase that will develop a
general order that will codify the guidelines and directives contained in this decision and previous
authorities. The purpose of developing this general order will be to have one primary authority
that provides guidelines and/or directives to the electric IOUs regarding de-energization events
that are initiated to mitigate the risk of catastrophic wildfires.


Other issues may also be taken up in the third phase of this proceeding, including issues already
scoped into Phases 1 and 2 that have not fully been addressed by the Commission.


The Commission may also take a wholistic review of the reporting requirements that have been
developed for de-energization events in the third phase of this proceeding. Future requirements
may include annual reports to the Commission on de-energization event impact, planning,
mitigation, and lessons learned.


7. Comments on Proposed Decision


The proposed decision in this matter was mailed to the parties in accordance with Section 311 of
the Public Utilities Code and comments were allowed under Rule 14.3 of the CPUC's Rules of
Practice and Procedure. Comments were filed on May 18, 2020 by EPUC, CUE, CESA, POC, Joint
Water Districts, NCPA, JLG, CWA, CCTA/AT&T, MGRA, CforAT, California State Association
of Counties (CSAC), SDG&E, TURN, PG&E, UCAN, CLECA, CASMU, City of Riverside, Cal
Advocates, Tesla Inc., CalCCA, ChargePoint, EBMUD, SCE, and SBUA. Reply comments were
filed on May 26, 2020 by MGRA, UCAN, CSAC, POC, JLG, PG&E, Cellco Partnership, Cal
Advocates, CforAT, SCE, TURN, SDG&E, EBMUD, City and County of San Francisco, CalCCA,
CCTA/AT&T, CUE, and SBUA.


Numerous parties, including TURN, included in their comments that there should be an initial
cost cap set for the EV charging pilot projects, with TURN's recommendation being a limit of $4
million per project, consistent with the Commission's Ruling for Priority Review Projects, with a
maximum of $10 million per IOU. We agree with this comment and adopt it in the final decision.


*39  Comments, like those from EPUC, indicate that the Commission should still keep in
consideration unresolved issues from the first two phases of this proceeding in future phases of this
proceeding. In response, we are indicating in section 6 of this decision that the Commission may
give further consideration to Phase 1 and 2 issues that were not fully addressed by the Commission.
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In response to comments by PG&E, SCE, SDG&E, and JWA, we clarify in Guideline F that
the investor-owned utilities are not responsible for providing or procuring the backup generation
for critical infrastructure, and instead will be available for governing bodies of these facilities,
whether they be private or public entities, to consult on the procurement and deployment of backup
generation solutions.


CUE and some of the investor-owned utility parties commented that the requirement for power to
be restored within 24 hours of the completion of a de-energization event could lead to a scenario
where unsafe actions are taken to restore power service too quickly. However, the Commission
already addressed this in the body and adopted guideline. “Electric service shall be restored only
after facilities have been inspected and the utility has determined that service can be restored safely.
For any circuits that require more than 24 hours to restore, the utility shall explain why it was
unable to restore each circuit within this timeframe in its post event report.” The Commission
acknowledges that power may not be safely restored within 24 hours, and thus the Commission
allowed for these exceptions but directs that an explanation be provided to the Commission. For
this reason, we will add the clarification that power must be restored within 24 hours of the end
of the de-energizaiton event unless it is unsafe to do so.


In response to the comments of the JLG, we clarify that the CRCs should be able to provide
charging services that are capable of powering medical devices.


In response to comments by CforAT, we clarify that section C of Appendix A will include
the language regarding clarity of notification to include the following language. “Whenever
reasonably possible, communications shall be in the language preferred by the customer.
Alternative communication formats should be made available for people with disabilities who may
not be able to use standard forms of communication.”


In response to PG&E's comments, we include the indication that public transportation shall be
included in the list of critical transportation infrastructure.


Some parties, like Cal Advocates, provided suggestions for modifications to reporting
requirements that would include additional reports beyond those already prescribed and adopted
in this decision. For this reason, we are going to signal that we may take a wholistic review of the
de-energization reporting requirements in the third phase of this proceeding.


8. Assignment of Proceeding


*40  Marybel Batjer is the assigned Commissioner and Brian Stevens is the assigned
Administrative Law Judge in this proceeding.
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Findings of Fact


1. Wildfires in California in recent years have been destructive.


2. Electric utility infrastructure can be an ignition source for wildfires.


3. The electric IOUs are responsible and accountable for the safe de-energization of power lines
and all de-energization notification and communication.


4. Regional variability in topography, weather, and on-the-ground utility employee assessments
impact de-energization decisions.


5. The electric IOUs serve diverse territories ranging significantly in size and topography.


6. The electric IOUs have varying experience with de-energization.


7. De-energization has disproportionate impacts on certain populations.


8. Regionalized de-energization Working Groups led by the large electric IOUs that include
small multi-jurisdictional electric utilities, community choice aggregators, electric POUs,
communications and water service providers, CPUC staff, tribal and local government entities,
public safety partners, and representatives of people/communities with access and functional needs
and vulnerable communities that convene at least quarterly can help better inform the electric IOUs
regarding how to plan and execute de-energization protocols.


9. If the electric IOUs conduct outreach to potential de-energization Working Group participants, it
is likely that there will be increased community participation which may result in better informed
planning for de-energization protocols.


10. The large electric IOUs convening de-energization Working Groups serves as a mechanism for
the Commission and the local communities to validate whether the electric IOUs have successfully
implemented lessons learned from prior de-energization events and alleviated barriers to solutions
for future de-energization event issues.


11. If the large electric IOUs report back to the Commission on a quarterly basis of the activities
of the Working Groups, the Commission can have insight into the impact of the Working Groups.


12. If the electric IOUs coordinate service territory-wide Advisory Boards that consist of
public safety partners, communications and water service providers, local and tribal government
officials, business groups, non-profits, representatives of people/communities with access and
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functional needs and vulnerable communities, and academic organizations, they can leverage
critical advice on best practices for de-energization issues and safety, community preparedness,
regional coordination and the use of emerging technologies to better plan for de-energization
events.


13. SDG&E administers a wildfire Advisory Board that provides valuable input into the utility's
planning for de-energization events, and this activity could be emulated by other electric IOUs
in California.


14. The electric IOUs might have proposals for alternatives to the Working Group and Advisory
Board guidelines that are more in the public interest than the Working Group and Advisory Board
guidelines prescribe.


*41  15. If the electric IOUs coordinate with the CPUC, CalFire, CalOES, communications
providers, representatives of people/communities with access and functional needs, and other
public safety partners to plan de-energization mock exercises throughout the utility service
territories in the areas with the highest historical and forecasted risk for de-energization in advance
of fire season, it is likely the electric IOUs will be more prepared for actual de-energization events.


16. Simulation exercises of de-energization events that disrupt electric service or violate any
communication requirements could be harmful to the public.


17. De-energization simulations and exercises that consider worst case scenarios can help the
electric IOUs be more prepared for extreme situations that may arise during actual de-energization
events.


18. De-energization tabletop exercises that measure de-energization program performance
during a mock event and that include, to the extent possible, tests of customer and critical
facilities notification and communication systems, functioning of emergency operations centers,
notification protocols, and community resource center operations can help codify lessons learned
from these exercises that can be reported to exercise participants, reported to Working Groups
and Advisory Boards, and utilized to modify the design and implementation of de-energization
program elements.


19. It is necessary for the electric IOUs to utilize all reasonable channels of communication
to all populations potentially affected by a de-energization event to minimize public confusion
and detrimental impact from de-energization events, including the execution of in-language
communication and in formats accessible by disabled individuals.
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20. If the electric IOUs develop communication and notification plans jointly with CalOES, county
and local governments, independent living centers, and representatives of people/communities
with access and functional needs that anticipate the disruption of traditional communication
channels, this action will reduce public confusion and detrimental impact from de-energization
events.


21. In situations where internet, cellular, or landline-based communication services are limited,
the electric IOUs can leverage, in coordination with the public safety partners, public alert systems
and public radio broadcasts in de-energization event areas to minimize public confusion and
detrimental impact from de-energization events.


22. Simulation exercises of de-energization events that disrupt electric service or violate any
communication requirements are harmful to the public.


23. The electric IOUs can ensure there is available bandwidth capacity, either via a cloud service or
on-premise, to manage a website that provides the public safety partners and the general public with
access to information about the geographic areas impacted by potential de-energization events and
all other critical information to maintain public safety prior to, during, and after a de-energization
event. This would minimize public confusion and detrimental impact from de-energization events.


*42  24. The electric IOUs can create and maintain actionable plans that ensure necessary
bandwidth is immediately available and consistent up to and through a de-energization event. With
the assistance of these plans, electric IOUs can ensure that bandwidth and technological resources
are available to serve peak website demand that will occur as a result of a de-energization event.
This will help minimize public confusion and detrimental impact from de-energization events.


25. Consultation with the California Department of Technology would assist the electric
IOUs in ensuring that website performance is adequate to support effective and uninterrupted
communication to the general public about de-energization events.


26. The electric IOUs could ensure that the public is able to access precise locality information of
potential and active de-energization event impacted service points, and this will enhance public
safety.


27. False negative and false positive communications about potential de-energization events
do not enhance public safety and may degrade public confidence in de-energization-related
communications from utilities.


28. Ensuring precise and accurate information regarding the location and duration of potential and
active de-energization events and restoration efforts enhances public safety and transparency.







Order Instituting Rulemaking to Examine Electric Utility..., 2020 WL 3264920...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 54


29. The electric IOUs could explain any false communications in the post event reports by citing
the sources of changing data, and lessons learned could be incorporated in ongoing de-energization
communications and notifications to increase their accuracy and effectiveness. This would enhance
transparency and allow the electric IOUs to incorporate lessons learned to increase the accuracy
and effectiveness of future de-energization related communications.


30. All notifications to customers regarding potential or active de-energization events could be
communicated with ease of readability and comprehension as a priority to ensure that public
confusion is minimized during de-energization events.


31. Electric IOUs proactively reaching out to the media and community-based organizations to
ensure third party awareness and access to all messaging and map data, including application
programming interfaces for de-energization events, would facilitate broad distribution of public
safety information regarding the de-energization event to serve the public interest.


32. Consultation with emergency situation user interface and user experience professionals and
application of their recommendations by the electric IOUs prior to, during, and following de-
energization events should help to minimize public confusion about de-energization events.


33. Providing communications carriers with the meter and circuit IDs that will be de-energized
and re-energized will ensure that carriers receive actionable information that can inform proactive
deployment of resources to minimize the impact of the de-energization events on communications
infrastructure.


*43  34. The electric IOUs, through collaboration with relevant stakeholders, can finalize a CRC
plan, 60 days after issuance of the Phase 2 final decision, based on local demographic data for
meeting a variety of safety needs for vulnerable populations to ensure there is transparence and
adequate planning for the serving of this necessary public safety function.


35. A CRC plan that includes siting and accessibility of CRC locations, CRC operations and a
determination of the resource needs to best serve the community members who visit would be
beneficial in ensuring there is transparency and effective execution of CRCs. Such a plan that
is created with consultation from regional local government, de-energization Advisory Boards,
public safety partners, representatives of people/communities with access and functional needs,
tribal representatives, senior citizen groups, business owners, community resource organizations,
and public health and healthcare providers would be developed with broad input from impacted
and knowledgeable contingents.
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36. CRCs that are set up in fixed facility locations that can be quickly opened when needed; in
areas known to the public such as recreational centers, public offices, schools, and libraries; and are
ADA (Americans with Disabilities Act) accessible to meet the needs of people/communities with
access and functional needs, medical baseline, and other vulnerable utility customers will better
serve the public need by being accessible and accommodating of unique individual circumstances.


37. CRCs that, at a minimum, provide charging stations, cellular network services, water, chairs,
de-energization information representatives, and restrooms will serve many of the basic needs
individuals have during de-energization events.


38. CRCs that operate from at least 8:00 a.m. to 10:00 p.m. during an active de-energization event,
with actual hours of operation to be determined by the local government will serve the necessary
hours for public access while limiting risk to employee harm from being open in the late hours of
the evening and early hours of the morning.


39. Restoration of electric service to impacted service points as soon as possible and within 24
hours from the termination of a de-energization event serves the public interest by minimizing the
impact and duration of de-energization events unless there are conditions present that would make
it unsafe to restore power service within 24 hours from the termination of a de-energization event.


40. Electric service could be safely restored only after facilities have been inspected and the utility
has determined that service can be restored safely.


41. For any circuits that require more than 24 hours to restore, the utility could explain why it
was unable to restore each circuit within this timeframe in its post event report, in turn being held
accountable for lengthy restoration times and providing the Commission insight into how many
restoration events extend more than 24 hours beyond the end of a de-energization event.


*44  42. To the extent possible, within one hour of an electric investor-owned utility knowing it
will re-energize a line, and immediately after the line is re-energized, each electric utility should
inform public safety partners and operators of affected critical facilities and critical infrastructure
of re-energization. If unintended circumstances are encountered within this timeframe that prevent
a safe re-energization, the electric investor-owned utility could promptly notify the relevant
stakeholders and affected population and provide an updated re-energization timeframe.


43. If the electric IOUs coordinate with local, tribal, Federal and State government agencies,
and other private and public sector parties to identify transportation, communications, and water
system infrastructure throughout its service territory in need of back up generation, and the electric
investor-owned utility provides consultative assistance with the procurement and deployment of
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backup generation to these facilities, there will be less severe detrimental impact on essential
services needed by Californians during de-energization events.


44. By the 2021 wildfire season, if each electric IOU develops pilot projects to investigate the
feasibility of mobile and deployable electric vehicle Level 3 fast charging, this will help ensure
that Californians that rely on electric vehicle transportation are not unable to charge their vehicles
during de-energization events.


45. A reasonable initial cost cap for the EV charging projects is that each pilot project shall be
limited to $4 million, with a maximum of $10 million per investor-owned utility.


46. The electric IOUs could design a plan in coordination with charging network providers to
reinforce networks and key charging locations with backup generation and provide information to
impacted customers regarding where they could charge their electric vehicles.


47. If the electric IOUs' public websites and mobile apps communicate, to the extent possible, the
location, number, and accessibility of all Level 3 charging stations and publicly available Level 2
charging stations in proximity to areas potentially impacted by de-energization events prior to and
during potential or active de-energization events, this will allow for better coordination among EV
owners to obtain electric vehicle charging during a de-energization event.


48. Each electric IOU could identify, above and beyond those in the medical baseline population,
households that self-identify to receive an in-person visit prior to disconnection for nonpayment,
receive utility communications in a non-standard format, or self-identify as having a person
with a disability in the household, to provide support for those with medical needs during a de-
energization event.


49. The electric IOUs could work in collaboration with public safety partners, local governments,
and representatives of people/communities with access and functional needs to identify assistance
(including evacuation plans) required by current and potentially eligible medical baseline
customers during de-energization events to assist with mitigating any harmful impact from a de-
energization event.


*45  50. Each electric IOUs could provide a plan to the Commission by June 1, 2020 and thereafter
by January 31 of each following year regarding its planned efforts to address people/communities
with access and functional needs during de-energization events to help provide insight to the
Commission regarding progress and implementation success.


51. The electric IOUs providing quarterly updates to the Commission regarding their progress
towards meeting the established plans and impact of the efforts to address the access and functional
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needs population during de-energization events will help the Commission understand where future
gaps in addressing this population during de-energization events exist.


52. The electric IOUs providing medical baseline and critical facility customer information to
local and tribal governments before, during and after de-energization events upon request by those
governments and tribes, on a confidential basis and for the sole purpose of protecting the safety
and welfare of those customers, is in the public interest.


53. Before communicating potentially confidential medical or personal information to local or
tribal governments, electric IOUs could determine which specific information should be marked
as confidential and could take any other actions necessary to comply with applicable privacy laws
to protect necessary privacy.


54. Where practical, electric IOUs could enter into NDAs with local and tribal governments to
allow for information sharing with appropriate privacy protections.


55. Each electric IOUs submitting to the Commission post event reports that include a thorough and
detailed description of the quantitative and qualitative factors it considered in calling, sustaining,
or curtailing each de-energization event (including information regarding why the de-energization
event was a last resort option) and a specification of what conditions it determined must be present
for the de-energization event to be concluded will help the Commission better understand the
decision making processes the electric IOUs execute regarding calling de-energization events.


56. Year-round, and including during any potential or active de-energization event, the electric
IOUs could include comprehensive information on their websites regarding de-energization
mitigation efforts. This includes asset and vegetation management, sectionalizing, switching,
system hardening, and backup power projects they are undertaking to reduce the need for or scope
of de-energization events, progress on implementing de-energization mitigation efforts to date,
and planned dates of completion. This will help impacted and potentially impacted customers
understand whether there is work in progress towards eliminating the need for de-energization
events.


57. Beginning in 2021, the electric IOUs including in their respective Wildfire Mitigation Plans
specific short, medium, and long term actions the utility will take to reduce the impact of and
need for de-energization events to mitigate wildfire risk will provide necessary insight to the
Commission.


*46  58. 9-1-1 emergency services and other public safety answering points are critical facilities
that are necessary to ensure public safety.
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59. The transportation sector facilities are critical facilities that are necessary to ensure public
safety.


Conclusions of Law


1. Regionalized de-energization Working Groups led by the large electric IOUs that include
small and multi-jurisdictional electric utilities, community choice aggregators, electric POUs,
communications and water service providers, CPUC staff, tribal and local government entities,
public safety partners, and representatives of people/communities with access and functional needs
and vulnerable communities that convene at least quarterly can help better inform the electric IOUs
regarding how plan and execute de-energization protocols.


2. The electric IOUs should conduct outreach to potential de-energization Working Group
participants.


3. The large electric IOUs should convene de-energization Working Groups as a mechanism for
the Commission and the local communities to validate whether the electric IOUs have successfully
implemented lessons learned from prior de-energization events and alleviate barriers to solutions
for future de-energization events.


4. The large electric IOUs should report back to the Commission on a quarterly basis on the
activities of the Working Groups.


5. The electric IOUs should coordinate service territory-wide Advisory Boards that consist of
public safety partners, communications and water service providers, local and tribal government
officials, business groups, non-profits, representatives of people/communities with access and
functional needs and vulnerable communities, and academic organizations.


6. SDG&E should continue to administer a wildfire Advisory Board that provides valuable input
into the utility's planning for de-energization events and this activity should be emulated by other
electric IOUs in California.


7. The electric IOUs should have the opportunity to submit proposals to the Commission for
alternatives to the Working Group and Advisory Board guidelines that are more in the public
interest than the Working Group and Advisory Board guidelines prescribe.


8. The electric IOUs should coordinate with the CPUC, CalFire, CalOES, communications
providers, representatives of people/communities with access and functional needs, and other
public safety partners to plan de-energization mock exercises throughout the utility service
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territories in the areas with the highest historical and forecasted risk for de-energization in advance
of fire season.


9. The electric IOUs should implement de-energization simulations and exercises that consider
worst case scenarios to enhance preparation for extreme situations that may arise during actual
de-energization events.


10. De-energization tabletop exercises that measure de-energization program performance
during a mock event and that include, to the extent possible, tests of customer and critical
facilities notification and communication systems, functioning of emergency operations centers,
notification protocols, and community resource centers can help identify lessons learned that can
be reported to exercise participants, Working Groups and Advisory Boards, and utilized to modify
the design and implementation of de-energization program elements and should be implemented.


*47  11. The electric IOUs should utilize all reasonable channels of communication to all
populations potentially affected by a de-energization event to minimize public confusion and
detrimental impact from de-energization events.


12. The electric IOUs should develop communication and notification plans jointly with
CalOES, county and local governments, independent living centers, and representatives of
people/communities with access and functional needs that anticipate the disruption of traditional
communication channels.


13. In situations where internet, cellular, or landline-based communication services are limited,
the electric IOUs should leverage, in coordination with the public safety partners, public alert
systems, and public radio broadcasts in de-energization event areas to minimize public confusion
and detrimental impact from de-energization events.


14. The electric IOUs should ensure there is available bandwidth capacity, either via a cloud
service or on-premise, to manage a website that provides the public safety partners and the general
public with access to information about the geographic areas impacted by potential de-energization
events and all other critical information to maintain public safety prior to, during, and after a
de-energization event to minimize public confusion and detrimental impact from de-energization
events.


15. The electric IOUs should create and maintain an actionable plan that ensures necessary
bandwidth is immediately available and consistent up to and through a de-energization event, and
the electric IOUs should have bandwidth and technological resources available to serve traffic to
all peak demand that will occur as a result of a de-energization event. This will help minimize
public confusion and detrimental impact from de-energization events.
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16. The electric IOUs should consult with the California Department of Technology to develop
plans with reports to the CPUC that outline steps for meeting future website and server
performance requirements necessary for effective and uninterrupted communication to the general
public about de-energization events.


17. The electric IOUs should ensure that the public is able to access precise locality information
of potential and active de-energization event impacted service points.


18. Whenever reasonably possible, the electric IOUs should communicate in the language
preferred by the customer. Alternative communication formats should be made available for people
with disabilities who may not be able to use standard forms of communication.


19. The electric IOUs should make every reasonable attempt available to avoid false-negative
and false-positive communications and ensure the public is able to access precise and accurate
information regarding the location and duration of potential and active de-energization events and
restoration efforts.


20. The electric IOUs should explain any false communications in the post event reports by
citing the sources of changing data, and lessons learned should be incorporated in ongoing de-
energization communications and notifications to increase their accuracy and effectiveness.


*48  21. All notifications to customers regarding potential or active de-energization events should
be communicated with ease of readability and comprehension as a priority to ensure that public
confusion is minimized during de-energization events.


22. The electric IOUs should proactively reach out to the media and community-based
organizations to ensure third party use of all messaging and map data including application
programming interfaces for the de-energization event is consistent, public safety information
regarding the de-energization event will be more publicly dispersed and will serve the public
interest.


23. The electric IOUs should retain and utilize the expertise of emergency situation user interface
and user experience professionals to help ensure planned and executed communication prior to,
during, and following de-energization events minimize public confusion.


24. The electric IOUs should provide communications carriers with the meter and circuit IDs that
will be de-energized and re-energized, to ensure that communication carriers receive actionable
notification information that can inform proactive deployment of resources to minimize the impact
of the de-energization events on communications infrastructure.
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25. The electric IOUs, through collaboration with relevant stakeholders, should finalize a CRC
plan, 60 days after issuance of the Phase 2 final decision, based on local demographic data for
meeting a variety of safety needs for vulnerable populations.


26. A CRC plan should include siting and accessibility of CRC locations, operations and a
determination of the resource needs to best serve the community members who visit. This
plan should be created with consultation from regional local government, de-energization
Advisory Boards, public safety partners, representatives of people/communities with access
and functional needs, tribal representatives, senior citizen groups, business owners, community
resource organizations, public health and healthcare providers, and wildfire Advisory Boards.


27. CRCs should be set up in fixed facility locations that can be quickly opened when needed.
These locations should be in areas known to the public, such as recreational centers, public offices,
schools, and libraries. CRC locations should be ADA (Americans with Disabilities Act) accessible
to meet the needs of people/communities with access and functional needs, medical baseline, and
other vulnerable utility customers.


28. CRCs should, at a minimum, provide charging stations, cellular network services, water, chairs,
de-energization information representatives, and restrooms. CRCs should be operable at least 8:00
a.m. to 10:00 p.m. during an active de-energization event with actual hours of operation to be
determined by the local government.


29. The electric IOUs should ensure that electric service to impacted service points is restored as
soon as possible and within 24 hours from the termination of the de-energization event. Electric
service should be restored only after facilities have been inspected and the utility has determined
that service can be restored safely. For any circuits that require more than 24 hours to restore, the
utility should explain why it was unable to restore each circuit within this timeframe in its post
event report.


*49  30. To the extent possible, within one hour of an electric investor-owned utility knowing
it will re-energize a line, it should inform public safety partners and operators of critical
facilities and critical infrastructure first, and immediately thereafter, the impacted utility customers.
If unintended circumstances are encountered within this timeframe that prevent a safe re-
energization, the electric investor-owned utility should promptly notify the relevant stakeholders
and affected population and provide an updated re-energization timeframe.


31. The electric IOUs should coordinate with local, tribal, Federal and State government agencies,
and other private and public sector parties to identify transportation, communications, and water
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system infrastructure throughout its service territory in need of back up generation. The electric
IOUs should prioritize infrastructure located in areas prone to de-energization events.


32. By the 2021 wildfire season, each electric investor-owned utility should implement pilot
projects to investigate the feasibility of mobile and deployable electric vehicle Level 3 fast
charging.


33. The electric IOUs should design a plan in coordination with charging network providers to
reinforce networks and key charging locations with backup generation.


34. The electric IOUs' public websites and mobile apps should communicate, to the extent possible,
the location, number, and accessibility of all Level 3 charging stations and publicly available Level
2 charging stations in proximity to areas potentially impacted by de-energization events prior to
and during potential or active de-energization events.


35. The electric IOUs should identify, above and beyond those in the medical baseline population,
households that self-identify to receive an in-person visit prior to disconnection for nonpayment,
or receive utility communications in a non-standard format, or self-identify as having a person
with a disability in the household, to help provide support for those with medical needs during a
de-energization event.


36. The electric IOUs should work in collaboration with public safety partners, local governments,
and representatives of people/communities with access and functional needs to identify assistance
(including evacuation plans) required by current and potentially eligible medical baseline
customers during de-energization events. The electric IOUs should provide a plan to the
Commission by June 1, 2020 and thereafter by January 31 of each following year regarding
its planned efforts to address people/communities with access and functional needs during de-
energization events. The electric IOUs should provide the Commission with quarterly updates
regarding the progress towards meeting the established plans and impact of the efforts to address
this population during de-energization events.


37. The electric IOUs should provide medical baseline and critical facility customer information to
local and tribal governments before, during and after de-energization events upon request by those
governments and tribes, on a confidential basis and for the sole purpose of protecting the safety
and welfare of those customers. The electric IOUs should notify those local and tribal governments
of any specific information that is potentially confidential. The electric IOUs should state that the
information is being provided pursuant to a CPUC Order.
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*50  38. It should be the responsibility of the electric IOUs to determine which specific
information should be marked as confidential, and to take any other actions needed to comply
with applicable law.


39. Electric IOUs should enter into NDAs with local and tribal governments when possible to
allow for information sharing with appropriate privacy protections.


40. The electric IOUs' post event reports should include a thorough and detailed description of
the quantitative and qualitative factors it considered in calling, sustaining, or curtailing each de-
energization event (including information regarding why the de-energization event was a last resort
option) and a specification of what factors must be present for the de-energization event to be
concluded.


41. Year-round, and including during any potential or active de-energization event, the electric
IOUs should include comprehensive information that is available on their websites regarding
de-energization mitigation efforts including asset and vegetation management, sectionalizing,
switching, system hardening, and backup power projects they are undertaking to reduce the need
for or scope of de-energization events, progress on implementing de-energization mitigation efforts
to date, and planned dates of completion.


42. Beginning in 2021, the electric IOUs should include in their respective Wildfire Mitigation
Plans specific short, medium, and long-term actions each utility will take to reduce the impact of
and need for de-energization events to mitigate wildfire risk. The electric IOUs shall make this
information available and easily accessible on their public websites.


43. 9-1-1 emergency services and other public safety answering points should be included in the
definition of critical facilities to ensure public safety answering points receive priority notification
and any additional assistance necessary to ensure resiliency during de-energization events.


44. The transportation sector should be included in the list of critical facilities and infrastructure to
ensure transportation resilience is a priority during de-energization events. This definition includes
facilities associated with automobile, rail, aviation and maritime transportation for civilian and
military purposes.


ORDER


IT IS ORDERED that:


1. Pacific Gas and Electric Company, San Diego Gas & Electric Company, Southern California
Edison Company, Bear Valley Electric Service, a division of Golden State Water Company, Liberty
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Utilities (CalPeco Electric) LLC and PacifiCorp d.b.a. Pacific Power shall follow the guidelines
set forth in Appendix A to this decision. These guidelines, along with the guidelines adopted
in Resolution ESRB-8 and Decision 19-05-042, will remain in effect unless and until they are
superseded by another Commission decision or resolution.


2. Pacific Gas and Electric Company, San Diego Gas & Electric Company, Southern California
Edison Company, Bear Valley Electric Service, a division of Golden State Water Company, Liberty
Utilities (CalPeco Electric) LLC and PacifiCorp d.b.a. Pacific Power shall continue to follow
the guidelines adopted in Resolution ESRB-8 and Decision 19-05-042 unless superseded by the
guidelines adopted in this decision


*51  3. Pacific Gas and Electric Company, San Diego Gas & Electric Company, Southern
California Edison Company, Bear Valley Electric Service, a division of Golden State Water
Company, Liberty Utilities (CalPeco Electric) LLC and PacifiCorp d.b.a. Pacific Power shall make
every effort to implement the guidelines set forth in Appendix A in advance of the 2020 wildfire
season; however, some of the guidelines will necessarily take additional time to fully deploy.


4. Pacific Gas and Electric Company, San Diego Gas & Electric Company, Southern California
Edison Company, Bear Valley Electric Service, a division of Golden State Water Company, Liberty
Utilities (CalPeco Electric) LLC and PacifiCorp d.b.a. Pacific Power shall submit two progress
reports detailing progress towards implementation of the guidelines set forth in Appendix A to
the Director of the California Public Utilities Commission's Safety and Enforcement Division.
Pacific Gas and Electric Company, San Diego Gas & Electric Company, Southern California
Edison Company, Bear Valley Electric Service, a division of Golden State Water Company, Liberty
Utilities (CalPeco Electric) LLC and PacifiCorp d.b.a. Pacific Power must serve the progress
reports on the service list of Rulemaking 18-12-005 and post the reports to their websites. The first
progress report is due two months after issuance of this decision; the second progress report is due
six months after issuance of this decision. The Commission's Safety and Enforcement Division
may request additional progress reports after the initial two ordered herein.


5. Rulemaking 18-12-005 remains open.


This order is effective today.


Dated May 28, 2020, at San Francisco, California.


APPENDIX A
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ADOPTED PHASE 2 GUIDELINES IN ADDITION TO APPENDIX
A OF DECISION 19-05-042 AND RESOLUTION ESRB-8


(a) Working Groups and Advisory Boards


The large electric investor-owned utilities shall convene, at least quarterly, regionalized working
groups. The opportunity for participation in these working groups shall include and be extended to
small multi-jurisdictional electric utilities, community choice aggregators, publicly owned electric
utilities, communications and water service providers, CPUC staff, tribal and local government
entities, public safety partners, and representatives of people/communities with access and
functional needs and vulnerable communities. The purpose of these working groups is to ensure
there is a formal environment to share lessons learned between the impacted communities and
the electric investor-owned utilities. The large electric investor-owned utilities shall refine their
de-energization protocols using feedback from the working groups. As a component of this, the
large electric investor-owned utilities shall conduct outreach to impacted communities to plan the
coordination for future de-energization events. Components of the de-energization protocols that
should be addressed by the working groups include the provision of Community Resource Centers,
communication strategies, information sharing, identification of critical facilities, strategies for
supporting people/communities with access and functional needs, and contingency plans. The
large electric investor owned utilities shall report back to the CPUC on progress on a quarterly
basis. CPUC participation and the quarterly reporting shall serve as a mechanism for the CPUC
to validate whether the electric investor-owned utilities have successfully implemented lessons
learned from prior de-energization events to refine the process for future de-energization events.


*52  Each electric investor owned utility shall establish advisory boards that provide hands-
on, direct advisory functions regarding all aspects of de-energization. These service territory-
wide advisory boards should consist of public safety partners, communications and water service
providers, local and tribal government officials, business groups, non-profits, representatives of
people/communities with access and functional needs and vulnerable communities, and academic
organizations. The result of the convening of the advisory boards shall be to develop best practices
for de-energization issues and safety, community preparedness, regional coordination and the
optimal use of existing and emerging technologies. The electric investor-owned utilities shall
emulate the approach SDG&E has implemented with its wildfire advisory board.


The electric investor-owned utilities may seek approval from the Commission to administer
alternatives to the working group or advisory board structures outlined in these guidelines through
a Tier 3 advice letter submitted to the Commission. The advice letter must include a detailed
explanation of the plan for administering the alternative working group or advisory board function
and must include a clear explanation for why the proposed alternative is in the public interest.
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(b) De-energization Exercises


The electric investor-owned utilities shall coordinate with the CPUC, CalFire, CalOES,
communications providers, representatives of people/communities with access and functional
needs, and other public safety partners to plan de-energization simulation exercises throughout
the utility service territories in the areas with the highest historical and forecasted risk for de-
energization in advance of fire season. These simulation exercises should not disrupt electric
service nor violate any communication requirements and should consider worst case scenarios
of de-energization. These tabletop exercises shall measure de-energization program performance
during a simulation event and should include, to the extent possible, tests of customer and critical
facilities notification and communication systems, functioning of emergency operations centers,
notification protocols, and community resource centers. Lessons learned from these exercises shall
be reported to exercise participants, Working Groups and Advisory Boards, and utilized to refine
the design and implementation of de-energization program elements.


(c) Who Should Receive Notice, When Should
Notice Occur, and How Should Notice Occur?


The electric investor-owned utilities shall utilize all reasonable channels of communication to all
populations potentially affected by a de-energization event.


The electric investor-owned utilities shall develop communication and notification plans jointly
with CalOES, county and local governments, independent living centers, and representatives of
people/communities with access and functional needs. The plans shall anticipate the disruption of
traditional communication channels and provide contingency alternatives.


*53  In situations where internet, cellular, or landline-based communication services are limited,
the electric investor-owned utilities shall coordinate with public safety partners to use in-language
public alert systems and public radio broadcasts in de-energization impacted areas.


Each electric investor-owned utility shall ensure there is sufficient bandwidth capacity, either via
a cloud service or on-premise, to manage a website that provides public safety partners and the
general public with access to information about the geographic areas impacted by potential and
active de-energization events and all other critical information to maintain public safety prior
to, during, and after a de-energization event. Each electric investor-owned utility shall create
and maintain an actionable plan that ensures necessary bandwidth is immediately available and
consistent up to and through a de-energization event. Each electric investor-owned utility shall
have bandwidth and technological resources available to serve all peak demand that may occur as
a result of a de-energization event.
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Each electric investor-owned utility shall consult with the California Department of Technology
(CDT) to develop a plan (submitted to the CPUC) that outlines steps for meeting future website
and server performance requirements necessary for effective and uninterrupted communication to
the general public regarding de-energization events.


Each electric investor-owned utility shall ensure that the public is able to access precise locality
information of potential and active de-energization event impacted service points. Each electric
investor-owned utility shall make every reasonable effort to avoid false-negative and false-positive
communications. Additionally, each electric investor-owned utility shall make every reasonable
effort to ensure the public is able to access precise and accurate information regarding the location
and duration of potential and active de-energization events and restoration efforts. Each electric
investor-owned utility shall enumerate and explain the cause of any false communications in its
post event reports by citing the sources of changing data. Lessons learned should be incorporated
in ongoing de-energization communications and notifications to increase their accuracy and
effectiveness.


All notifications to customers regarding potential or active de-energization events shall be
communicated with ease of readability and comprehension as a priority. Each electric investor-
owned utility shall proactively reach out to media and community-based organizations to ensure
consistent awareness of and availability to third-parties of all messaging and map data, including
application programming interfaces, that is used for de-energization events. The electric investor-
owned utilities shall retain and utilize the expertise of emergency situation user interface and user
experience professionals to ensure planned and executed communication prior to, during, and
following a de-energization event minimizes public confusion. Whenever reasonably possible,
communications shall be in the language preferred by the customer. Alternative communication
formats should be made available for people with disabilities who may not be able to use standard
forms of communication.


*54  Each electric investor-owned utility shall provide communications carriers with meter
and circuit IDs to be de-energized and re-energized in advance of taking action to ensure
communication carriers receive actionable notification information that can inform proactive
deployment of resources to minimize the impact of the de-energization events on communications
infrastructure.


(d) Community Resource Centers


Each electric investor-owned utility, through collaboration with relevant stakeholders in its service
territory, shall finalize a community resource center (CRC) plan, 60 days after issuance of the







Order Instituting Rulemaking to Examine Electric Utility..., 2020 WL 3264920...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 68


Phase 2 final decision, based on local demographic data for meeting a variety of safety needs for
access and functional needs and vulnerable populations.


The CRC plan shall include siting and accessibility of CRC locations and a determination of the
resources needed to best serve the community members who visit. This plan shall be created
with consultation from regional local government, Advisory Boards, public safety partners,
representatives of people/communities with access and functional needs, tribal representatives,
senior citizen groups, business owners, community resource organizations, and public health and
healthcare providers.


Where feasible, CRCs should be set up in fixed facility locations that can be quickly opened when
needed and provide at least two egress routes. These locations should be in areas known to the
public, such as recreational centers, public offices, schools, and libraries. CRC locations shall be
ADA (Americans with Disabilities Act) accessible to meet the needs of people/communities with
access and functional needs and medical baseline customers. CRC locations shall comply with
social distancing or other public health protocols that are in place.


CRCs should, at a minimum, provide device charging stations that are capable of powering medical
devices, cellular network services, water, chairs, PSPS information representatives, and restrooms.
CRCs shall be operable at least 8 AM-10 PM during an active de-energization event, with actual
hours of operation to be determined by the local government in cases in which early closure of a
facility is required due to inability to access a facility until 10 PM.


(e) Restoration of power service upon conclusion of public safety need for de-energization


Each electric investor-owned utility shall ensure that electric service to impacted service points
is restored as soon as possible and within 24 hours from the termination of the de-energization
event, unless it is unsafe to do so. Electric service shall be restored only after facilities have been
inspected and the utility has determined that service can be restored safely. For any circuits that
require more than 24 hours to restore, the utility shall explain why it was unable to restore each
circuit within this timeframe in its post event report.


To the extent possible, within one hour of an electric investor-owned utility knowing it will re-
energize a line, it shall inform public safety partners and operators of critical facilities and critical
infrastructure first, and immediately thereafter, the impacted utility customers. If unintended
circumstances are encountered within this timeframe that prevent a safe re-energization, the
electric investor-owned utility shall promptly notify the relevant stakeholders and affected
population and provide an updated re-energization timeframe.
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(f) Transportation, Communications, and Water System Resilience


*55  Each electric investor-owned utility shall coordinate with local, tribal, Federal and State
government agencies, and other private and public sector parties to identify transportation,
communications, and water system infrastructure throughout its service territory in need of
back-up generation. Each electric investor-owned utility shall prioritize infrastructure located in
areas prone to de-energization events. The electric investor-owned utilities shall work with those
governing bodies of the critical infrastructure to provide consultative assistance regarding backup
generation to ensure critical infrastructure is not brought offline during a de-energization event.


By the 2021 wildfire season, each electric investor-owned utility shall implement pilot projects to
investigate the feasibility of mobile and deployable electric vehicle (EV) Level 3 fast charging for
areas affected by de-energization events. Each pilot project shall be limited to $4 million, with a
maximum of $10 million per investor-owned utility.


The electric investor-owned utilities shall each design a plan, 60 days after issuance of the Phase
2 final decision, in coordination with EV charging network providers, to reinforce EV charging
networks and key charging locations with backup generation.


Each electric investor-owned utility shall coordinate with EV network information providers
to communicate (on both the utility website and mobile apps), to the extent possible, current
location, number, and accessibility of all Level 3 and Level 2 charging stations in proximity to
areas potentially impacted by de-energization events prior to and during potential or active de-
energization events.


(g) Medical Baseline and Access and Functional Needs Populations


Each electric investor-owned utility shall identify, above and beyond those in the medical baseline
population, households that self-identify to receive an in-person visit prior to disconnection for
nonpayment or receive utility communications in a non-standard format or self-identify as having
a person with a disability in the household, to help provide support for those with medical needs
during a de-energization event. Each electric investor-owned utility shall work in collaboration
with public safety partners, local governments, and representatives of people/communities with
access and functional needs to identify assistance (including evacuation plans) required by current
and potentially eligible medical baseline customers during de-energization events. Each electric
investor-owned utility shall provide a plan to the Commission by June 1, 2020 and thereafter by
January 31 of each following year regarding its planned efforts to address people/communities with
access and functional needs during de-energization events. The electric investor-owned utilities
shall provide the Commission with quarterly updates regarding the progress towards meeting the
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established plans and the impact of its efforts to address this population during de-energization
events.


*56  In relation to de-energization events, each electric investor-owned utility shall provide
medical baseline and critical facility customer information to local and tribal governments, upon
request by those governments and tribes, on a confidential basis and for the sole purpose of
protecting the safety and welfare of those customers. The electric investor-owned utility providing
the information shall notify those local and tribal governments of any specific information that is
confidential. The electric investor-owned utilities may state that the information is being provided
pursuant to a CPUC Order.


(h) Transparency


Each electric investor-owned utility shall report on all potential or active de-energization events
in its post event reports. These reports shall include a thorough and detailed description of the
quantitative and qualitative factors it considered in calling, sustaining, or curtailing each de-
energization event (including information regarding why the de-energization event was a last resort
option) and a specification of the factors that led to the conclusion of the de-energization event.


Each electric investor-owned utility website shall provide, on a year-round basis, organized,
clear, and comprehensive information regarding its efforts to reduce the need for or scope of
de-energization events, including, asset and vegetation management, sectionalizing, switching,
system hardening, backup power projects, progress on de-energization mitigation efforts, and
planned dates of completion. The electric investor-owned utilities should not solely provide a link
to their wildfire mitigation plans to provide such information. Instead, the electric IOUs should
provide a customer friendly portal that easily explains the work it is undertaking to mitigate the
need for de-energization events, the progress it has made, and the expected completion of each
component of its mitigation strategy. This information should be easily accessible on the electric
investor-owned utilities' websites during active de-energization events, and there should be links
to specific information available for the customers accessing their webpages.


Beginning in 2021, each electric investor-owned utility Wildfire Mitigation Plan shall include
specific short, medium, and long-term actions the utility will take to reduce the impact of and need
for de-energization events to mitigate wildfire risk. Each electric investor-owned utility shall make
this information available and easily accessible on its public website.


(i) Definitions







Order Instituting Rulemaking to Examine Electric Utility..., 2020 WL 3264920...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 71


Public safety answering points are to be included in the definition of critical facilities to ensure
9-1-1 emergency services receive priority notification and any additional assistance necessary to
ensure resiliency during de-energization events.


The transportation sector shall be included in the list of critical facilities and infrastructure to
ensure transportation resilience is a priority during de-energization events. The definition of
transportation facilities and infrastructure for this purpose includes facilities associated with
automobile, rail, aviation, major public transportation, and maritime transportation for civilian and
military purposes.


(END OF APPENDIX A)


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Summary


*1  While the Commission agrees that electric utilities may proactively shut off electric power
as a last resort mitigation measure to protect the public from catastrophic wildfires caused by
utility infrastructure, known as Public Safety Power Shutoffs (PSPS) or proactive de-energizations,
power shutoffs create major disruptions for the public, an entirely separate set of safety concerns,
and, essentially, result in an emergency situation. As such, electric utilities that elect to rely on
power shutoffs to mitigate wildfire risks must do so in a manner that is consistent with their
fundamental statutory obligation to protect the public safety set forth in Public Utilities Code (Pub.
Util. Code) § 451.


This decision finds that in 2019, when proactively shutting off electric power to mitigate the risk
of catastrophic wildfire caused by their infrastructure, California's three largest electric investor-
owned utilities, Pacific Gas and Electric Company (PG&E), Southern California Edison Company
(SCE), and San Diego Gas & Electric Company (SDG&E), failed in certain respects to reasonably
comply with the obligation to promote safety in Pub. Util. Code § 451 and with many of the
Commission's guidelines in Decision (D.) 19-05-042, Resolution ESRB-8 (July 12, 2018), and
other applicable laws, rules, and regulations.


To address the failures of PG&E, SCE, and SDG&E to reasonably protect the public and adhere to
state law and the Commission's rules and regulations pertaining to proactive power shutoffs used
as a wildfire mitigation measure, the Commission directs utilities to, among other things:


(1) forgo collection from customers of the portion of their authorized revenue requirement equal
to estimated unrealized volumetric sales and unrealized revenue due to future proactive power
shutoffs;
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(2) immediately initiate efforts to engage in the sharing of best practices and lessons learned for
initiating, communicating, reporting, and improving all aspects of proactive power shutoffs by
regularly holding utility working group meetings;


(3) immediately initiate efforts to assist the Commission's Safety and Enforcement Division in
developing a standardized 10-day post-event reporting template;


(4) file a report on an annual basis in Rulemaking (R.) 18-12-005 or a successor proceeding
describing each utility's progress and status on improving compliance with the PSPS Guidelines,
especially the progress and status of implementing those guidelines not addressed in 10-day post-
event reports;


(5) undertake specific corrective actions, set forth below, to improve the utilities' future compliance
with the PSPS Guidelines and Pub. Util. Code § 451;


(6) provide Standard Emergency Management System (SEMS) training for all personnel involved
in PSPS planning;


(7) immediately initiate efforts to improve, among other things, communications with those
customers dependent on electricity for medical reasons, especially life functions, before, during,
and after a proactive power shutoffs; and


*2  (8) improve transparency in all aspects of utility decision-making related to initiating proactive
power shutoffs.


In addition, the Commission's Safety and Enforcement Division will increase the transparency of
its review process of the 10-day post-event reports by, as a first step, preparing a standard template
for 10-day post-event reports, which will be issued for comments by parties in R.18-12-005; and,
as a second step, establishing a single webpage on the Commission's website to function as a
central repository for all the Commission's undertakings regarding the proactive power shutoffs
that stakeholders, including the general public, can use to easily access the different aspects of the
Commission's review process of proactive power shutoff, such as identifying the division within
the Commission undertaking a particular aspect of the review process and the subject matter of
the review.


This proceeding is closed.


1. Background
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In this proceeding, we review the use of power shutoffs (also known as Public Safety Power
Shutoffs, PSPS events, proactive power shutoffs, and de-energization events) 1  in late 2019 by
California's three largest electric investor-owned utilities, Pacific Gas and Electric Company
(PG&E), Southern California Edison Company (SCE), San Diego Gas & Electric Company
(SDG&E) (collectively herein “utilities” or “IOUs”), to mitigate against the potential ignition of
catastrophic wildfires caused by utility infrastructure in hazardous weather conditions.


1 The term de-energization is used throughout this decision to refer to the utility's act of turning
off electric power. This term is used differently than the term PSPS event, which refers to
the entire situation resulting from a de-energization by a utility for the specific purpose of
mitigating the potential for catastrophic wildfire caused by utility infrastructure.


In 2019, when the events at issue occurred, the use of power shutoffs by electric utilities to protect
against the potential ignition of wildfires caused by utility infrastructure in hazardous weather
conditions was not new. These types of power shutoffs had been considered and used as a wildfire
mitigation measure, although rarely, starting as far back as 2003, at least 16 years before the events
at issue occurred. In the past decade, however, the use of these power shutoffs by utilities have
taken on added urgency as wildfires ignited by utility infrastructure continue to grow in scope,
frequency, and devastation across California. This urgency increased further in the past few years.


The Commission, in turn, has considered the use of de-energization in a number of different forums
and provided utilities with a framework for evaluating the need to initiate a PSPS event and a
process to minimize the impact of these power shutoffs on the public. To provide context for the
Commission's evaluation of the PSPS events of late 2019, the history of the Commission's review
of power shutoffs as a wildfire mitigation measure is summarized below together with an overview
of this proceeding.


1.1. Overview


*3  On November 13, 2019, the Commission opened Investigation (I.) 19-11-013 to review the
use of electric power shutoffs as a wildfire mitigation measure by utilities in late 2019. 2  The
Commission instituted this proceeding to determine whether California's electric investor-owned
utilities prioritized safety and complied with the applicable laws, rules, and regulations when, in
late 2019, the utilities relied upon power shutoffs as a wildfire mitigation measure to safeguard
against potential catastrophic wildfire ignited by the utility's electric infrastructure, including
vegetation-related impacts to utility infrastructure during hazardous weather conditions, such as
high winds.
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2 I.19-11-013, Order Instituting Investigation on the Commission's Own Motion on the Late
2019 Public Safety Power Shutoffs (November 13, 2019) at 1. This Investigation and all
other documents filed in this proceeding are available on the Commission's website.


The Commission issued this Investigation in 2019 in response to serious concerns raised by
communities, local and state governmental entities, individual customers, and organizations
representing various customers, including vulnerable populations, regarding the manner in which
utilities conducted these power shutoffs. These concerns included whether the utilities properly
communicated or notified customers of the potential for these power shutoffs; whether the utilities
properly executed the de-energizations, including taking all reasonable steps to lessen the impact
of shutting off the electricity on the public; and, perhaps, most importantly, whether utilities
identified the potential for public harm - across all customer classes - due to power shutoffs,
properly balanced the need to provide reliable electric utility service with public safety, and only
relied upon power shutoffs as a wildfire mitigation measure of last resort.


When issuing this Investigation proceeding in November 2019, the health and safety of all
Californians was the Commission's most pressing concern. As the Commission stated in
I.19-11-013, when initiating this proceeding, “the Commission seeks to ensure that utility decisions
to shut off power to prevent wildfires are only made when absolutely necessary and are based on
actual and substantiated conditions. The Commission also seeks to ensure that such events are not
conducted in an ineffective or haphazard way because of the potential of such events to endanger
the public health and safety.” 3


3 I.19-11-013 at 2. (Emphasis added.)


1.2. Respondents


The Commission named all California electric investor-owned utilities as respondents to this
Investigation proceeding. In today's decision, we review the use of these power shutoffs in late
2019 by California's three largest electric investor-owned utilities, PG&E, SCE, and SDG&E. The
smaller California electric investor-owned utilities, Liberty Utilities/CalPeco Electric (Liberty),
Bear Valley Electric Service, Inc. (Bear Valley), and Pacific Power, a division of PacifiCorp
(PacifiCorp), are named respondents to this proceeding but, because none of these smaller utilities
relied upon power shutoffs as a wildfire mitigation measure in 2019, these smaller utilities are not
subject to our review and we do not direct any actions by these smaller utilities by this decision. 4
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4 December 13, 2019 Joint Response of Bear Valley, Liberty, and PacifiCorp to I.19-11-013
at 2 (confirming that the small electric utilities did not use power shutoffs in 2019.)


1.3. Related Commission Decisions and Proceedings


*4  This proceeding is related to a long line of Commission decisions, dating back to 2009,
addressing the rules and regulations applicable to a utility's use of power shutoffs as a mitigation
measure to protect the public safety under Pub. Util. Code §§ 451 and 399.2(a) from fires caused
by utility infrastructure. This proceeding is also related to several recent and ongoing Commission
proceedings addressing wildfire prevention, safety, emergency response, microgrids, and climate
change. We refer to some of these proceedings below.


Due to the extensive nature of the Commission's consideration in the recent years of issues
concerning wildfires caused by utility infrastructure in California, we only refer to the most
relevant proceedings here and do not include a comprehensive discussion. More information is
available in R.18-12-005 and R.18-10-007. 5  We also refer to recent legislation addressing the
utilities' use of power shutoffs to mitigate the potential for catastrophic wildfires caused by utility
infrastructure. Our goal is to present a comprehensive picture of the events leading up to the 2019
power shutoffs. Post-2019 matters are not fully addressed.


5 R.18-12-005, Order Instituting Rulemaking to Examine Electric Utility De-Energization
of Power Lines in Dangerous Conditions (December 19, 2018) and R.18-10-007, Order
Instituting Rulemaking to Implement Electric Utility Wildfire Mitigation Plans Pursuant to
Senate Bill 901 (2018) (October 25, 2018).


1.4. 2003 - 2007 Related Commission Decisions and Proceedings


Starting in 2003, SCE relied upon power shutoffs as a wildfire mitigation measure, albeit on a very
limited basis, to guard against the threat of wildfire ignited by electric infrastructure from the large
number of dead trees due to the bark beetle infestation. 6


6 As described by the Commission in D.09-09-030, in 2003, SCE “implemented a temporary
program to shut off power to rural areas where the Governor had declared a state of
emergency due to the fire risk posed by the large number of dead trees killed by bark
beetles.” D.09-09-030 at 42. “SCE implemented its power shut-off program in 2003 on
its own initiative and obtained Commission authorization sometime later. SCE terminated
the program in August 2005, after the dead and diseased trees had been cleared from the
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region. During the time SCE's power shut-off program was in effect, SCE shutoff power
one time. The shut-off occurred on October 26-27, 2003, in the Idyllwild area. It affected
approximately 4,000 customers and lasted 26 hours.” D.09-09-030 at 42.


At that time, the Commission had not yet directly acknowledged electric utilities' authority to shut
off power in hazardous weather conditions as a wildfire mitigation measure. Instead, SCE, without
explicit prior authorization from the Commission, relied upon its fundamental obligation under
Pub. Util. Code §§ 451 to “promote the safety” of “patrons, employees, and the public” 7  to shut
off power to prevent a wildfire. The rationale supporting the power shutoffs was, essentially, that
shutting off electric power to customers would result in less harm or damage than the potential
wildfire caused by utility infrastructure. Consequently, the utility would be protecting the overall
safety of the public by shutting off power. Reliance on Pub. Util. Code § 451 and, later on §
399.2(a), as authority for these power shutoffs has evolved overtime but the utility's obligation has
remained the same: protecting the public safety.


7 Pub. Util. Code § 451.


1.5. 2008 - 2009 Related Commission Decisions and Proceedings


*5  In 2008, following the devastating 2007 fires in Southern California, including the Rice, Witch
and Guejito wildfires, the Commission - for the first time - directly addressed the use of power
shutoffs as a wildfire mitigation measure and began an in-depth review of a utility's use of power
shutoffs to protect the public safety. At this time, SDG&E began exploring the use of power
shutoffs as a wildfire mitigation measure in hazardous weather conditions, such as high winds, to
protect public safety. 8


8 Small Business Utility Advocates (SBUA) refers to the Commission's history of addressing
proactive power shutoff, specifically, the use of power shutoffs as a wildfire mitigation
measure starting in 2007, in its October 16, 2020 Opening Comments at 3.


In December of 2008, SDG&E formally filed a Fire Preparedness Plan with the Commission for
review in Application (A.) 08-12-021. 9  In its Application, SDG&E requested the Commission to
consider its proposal to turn off electricity to certain regions in its service territory during periods
of high fire danger to prevent its overhead power lines from igniting potentially catastrophic
wildfires. 10  In introducing its plan, SDG&E explained that:
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9 A.08-12-021, Application of San Diego Gas & Electric Company for Review of its Proactive
De-Energization Measures and Approval of Proposed Tariff Revisions (U902E). filed
December 22, 2008. (filed on December 22, 2008). This application and all documents filed
in this proceeding are available on the Commission's website.


10 D.09-09-030 at 2-3.


Pursuant to Public Utilities Code § 451... SDG&E files this Application for Commission review
of the proactive de-energization measures in SDG&E's Fire Preparedness Plan. Proactive de-
energization, as discussed in this Application, refers to those situations where under certain
extreme weather conditions and in limited high risk fire areas SDG&E will shut-off power to
certain distribution and/or tie lines. 11


11 A.08-12-021 at 1.


SDG&E further explained that, based on projected wind conditions, it intended to implement
power shutoffs during the 2009 fall fire season in Southern California to mitigate the potential
of wildfire caused by its infrastructure. Notably, SDG&E did not request or seek the permission
of the Commission for authority to shut off power but, instead, stated its intention to rely on this
mitigation measure, presumably relying on its existing statutory obligation under Pub. Util. Code
§ 451 to protect public safety for authority to shut off power to customers. In this application,
SDG&E did seek Commission authority to exempt SDG&E from liability resulting from damage
caused by these power shutoffs and, to that end, SDG&E requested authority to revise its electric
tariff to reflect this exemption from liability. Specifically, SDG&E sought to revise it Electric
Tariff Rule 14.


*6  In this SDG&E proceeding, the Commission engaged a broad range of stakeholders on
the topic of power shutoffs, including stakeholders that continue to participate in Commission
proceedings on matters related to these power shutoffs today, and, in addition, the Commission
began to specifically identify potential benefits and potential costs, burdens, risks, and harms
resulting from the use of these power shutoffs. The Commission also started to piece together a
framework for the utilities to rely upon in making decisions to shut off power consistent with their
obligations to protect the public safety under Pub. Util. Code § 451 and, later, § 399.2(a).


In September of 2009, the Commission took the first step in developing this framework when
it issued a decision in response to SDG&E's 2008 request for the Commission to review its
Fire Preparedness Plan. The Commission issued D.09-09-030 on September 10, 2009. 12  In
D.09-09-030, the Commission decided not to approve of SDG&E's Fire Preparedness Plan,
reasoning that SDG&E failed to demonstrate the benefits of its Fire Preparedness Plan,
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specifically the power shutoffs, outweighed the many significant adverse impacts on customers
and communities. 13


12 D.09-09-030, Decision Denying Without Prejudice San Diego Gas & Electric Company's
Application to Shutoff Power During Periods of High Fire Danger (September 10, 2009).


13 D.09-09-030 at 60. Prior to issuing D.09-09-030, the Commission issued D.09-08-030,
Decision Granting the Motion for a Temporary Restraining Order Regarding San Diego Gas
& Electric Company's Power Shut-Off Plan (August 20, 2009). This decision is available
on the Commission's website.


However, at the same time, in D.09-09-030, the Commission acknowledged that utilities have
a statutory obligation under Pub. Util. Code §§ 451 and 399.2(a) 14  to operate facilities in a
manner that protects public safety, which could include a utility shutting off power when certain
emergencies conditions existed, such as the risk of wildfire ignitions caused by utility infrastructure
due to hazardous weather conditions. 15  No Commission authorization was required to shut off
power. 16  Nevertheless, the Commission found SDG&E failed to present a convincing case that
its power shutoff plan, its Fire Preparedness Plan, would ultimately protect public safety because
- in a finding that remains important today - the Commission found SDG&E did not account for
the harms caused to the public by such a power shutoff. 17


14 Pub. Util. Code § 451: Every public utility shall furnish and maintain such adequate, efficient,
just, and reasonable service, instrumentalities, equipment, and facilities...as are necessary
to promote the safety, health, comfort, and convenience of its patrons, employees, and the
public.
Pub. Util. Code § 399.2 (a)(1): It is the policy of this state, and the intent of the Legislature, to
reaffirm that each electrical corporation shall continue to operate its electric distribution grid
in its service territory and shall do so in a safe, reliable, efficient, and cost-effective manner.
Pub. Util. Code § 399.2 (a)(2): In furtherance of this policy, it is the intent of the Legislature
that each electrical corporation shall continue to be responsible for operating its own electric
distribution grid including, but not limited to, owning, controlling, operating, managing,
maintaining, planning, engineering, designing, and constructing its own electric distribution
grid, emergency response and restoration, service connections, service turnons and turnoffs,
and service inquiries relating to the operation of its electric distribution grid, subject to the
commission's authority.


15 D.09-09-030 at 66.
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16 In describing the difference between a power shutoff under its Plan and a power shutoff
under Pub. Util. Code §§ 451 and 399.2(a), SDG&E stated the former was “proactive” and
the latter was “reactive”: “SDG&E's [plan set forth in the] application involved a proactive
shut-off plan, whereas a statutory shutoff event is reactive and applies only where conditions
threaten immediate harm to SDG&E's system.” D.12-04-024 at 9.


17 D.12-04-024 at 3, referring to D.09-09-030, “The Commission denied SDG&E's application
in Decision (D.) 09-09-030, finding that SDG&E had not demonstrated that the fire-
prevention benefits from its plan to shut off power outweighed the significant costs, burdens,
and risks imposed on customers and communities in areas where power is shutoff.”


*7  The Commission in this 2009 decision, which was issued approximately 11 years before the
events at issue occurred, also explained, in detail, the potential for “significant” adverse impacts
on the general public as a result of power shutoffs due to wildfire concerns. 18


18 D.09-09-030 at 61.


The Commission identified the following 15 major areas of potential concerns: (1) failure
of critical communications networks, 19  (2) loss of functional communication facilities at the
customer premises, (3) wide ranging adverse public safety impacts due to loss of communication
services, 20  (4) loss of news and information services to disseminate emergency information
to the public, (5) inability of the disabled, the elderly, and the medically fragile to rely on
electric-powered devices, specialized communications equipment, refrigerated medications, and
life support equipment, (5) adverse impact on schools and the safety of children, (6) adverse impact
on water supply, 21  (7) adverse impact on sewage and sanitary services, 22  (8) significant costs
for customers related to the provision of a different source for energy supplies, (9) significant
costs incurred by customers, such as businesses, during a power shutoff, 23  (10) unique hardships
suffered by economically disadvantaged customers, (11) increased dangers, such as fire ignition,
from the use of portable generators, (12) increased risks of vehicle accidents due to loss of
functioning traffic and street lights, (13) problematic evacuation efforts due to the inability to
timely transmit notices to evacuate, (14) diversion of public safety personnel from primary duties to
blackout-related concerns, and (15) inability to conduct of a broad range of economic activities. 24


19 D.09-09-030 at 34, stating that communications “service could start to fail for many
customers after 4-12 hours as batteries are exhausted and generator fuel is consumed. To
keep networks functioning, the exhausted batteries would need to be replaced with fresh
batteries or portable generators, and the generators would need to be refueled. This could
become a herculean task during a widespread and prolonged power shut-off event, as there
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are hundreds of sites in the Power Shut-Off Areas where backup power would be needed to
keep communications networks functioning.”


20 D.09-09-030 at 36, the Commission identifies failure of 911 calls to report fire, crimes,
medical emergencies, vehicle accidents, inability of first responders to communicate with
each other so that coordinated and timely responses are prevented, inability for residents to
receive emergency/evacuation notices, failure of health and security services, and inability
of senior or the disabled to use “lifeline” emergency buttons.


21 D.09-09-030 at 39, stating “pump stations provide water to tens of thousands of customers
and for firefighting purposes “and these pump stations lack backup power.


22 D.09-09-030 at 40, “In order to avoid spills or unlawful discharges, the Water Districts will
need to rent generators during power shut-off events to keep sewer facilities operating.”


23 D.09-09-030 at 40, “Such costs could include the rental of portable generators; lost business
revenues; lodging and restaurant costs for residents who leave the area while power is
shutoff; loss of refrigerated foods and medicines; and general loss of public convenience.”


24 D.09-09-030 at 34-43.


*8  In summarizing these harms in 2009, the Commission's position was clear: the use of proactive
power shutoffs to “protect the public safety” from wildfire, even though authorized under Pub.
Util. Code § 451, would require utilities to identify, account for, and mitigate the potential for
public harm, stating:
“[A] safe electric system is one which is operated to prevent fires. However, operating a safe system
also includes the reliable provision of electricity. Without power, numerous unsafe conditions can
occur. Traffic signals do not work, life support systems do not work, water pumps do not work,
and communication systems do not work. As the California Legislature recognized in § 330(g),
‘[r]eliable electric service is of utmost importance to the safety, health, and welfare of the state's
citizenry and economy.”' 25


25 D.09-09-030 at 61.


In concluding, the Commission gave additional guidance to utilities on these power shutoffs,
emphasizing that, “there is a strong presumption that power should remain on for public safety
reasons.” 26


26 D.09-09-030 at 61.
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Again, while the Commission did not sanction the use of SDG&E's proposed proactive power
shutoffs in 2009, the Commission in D.09-09-030 provided instruction to utilities that remains
relevant today: The Commission explained the critical exercise of weighing the benefits of a
power shutoff against the resulting harms. In 2009, when the Commission advised SDG&E that
it would need to improve its Fire Preparedness Plan before seeking Commission approval in the
future, the Commission stated that any future proposal must be “based on a cost-benefit analysis
that demonstrates (1) the program will result in a net reduction in wildfire ignitions, and (2) the
benefits of the program outweigh any costs, burdens, or risks the program imposes on customers
and communities.” 27


27 D.09-09-030 at 2 and 63.


The Commission was clear it would expect utilities to balance the benefits and harms resulting
from the use of these power shutoffs used as a wildfire mitigation measures. Lastly, the
Commission declined to authorize any changes to the liability provisions of Electric Tariff Rule
14 to exempt SDG&E from liability resulting from the damage caused by these power shutoffs.


1.6. 2010 - 2012 Related Commission Decisions and Proceedings


Following this 2009 decision, the Commission revisited the use of power shutoffs as a wildfire
mitigation measure in 2010. At that time, the Commission still had not explicitly sanctioned
any utility's plan to use a proactive power shutoff as a wildfire mitigation measure but had
acknowledged in D.09-09-030 that utilities had authority to shut off power pursuant to Pub.
Util. Code § § 451 and 399.2(a) to protect public safety. The Commission had also developed
a framework, set forth in D.09-09-030, including identifying specific harms to the public, that a
utility should consider before proactively shutting off power.


*9  The Commission continued to develop this framework in 2010. On September 7, 2010,
Disability Rights Advocates, with the understanding that SDG&E had impending plans to
rely on proactive power shutoffs as a wildfire mitigation measure, requested the Commission
adopt specific requirements to timely warn and protect customers should SDG&E initiate a
de-energization. 28  Disability Rights Advocates also asked the Commission to confirm that the
Commission would review the reasonableness of SDG&E's efforts to provide advance notice to
customers and mitigate the impact of these power shuts on customers. 29


28 On September 7, 2010, in A.08-12-021, the Disability Rights Advocates filed a petition
to modify D.09-09-030 pursuant to Rule 16.4 of the Commission's Rules of Practice and
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Procedure. D.12-04-024, Decision Granting Petition to Modify Decision 09-09-030 and
Adopting Fire Safety Requirements for San Diego Gas & Electric Company (April 19, 2012)
at 7, the Disability Rights Advocates “is concerned that shutting off power without notice or
mitigation will place SDG&E's residential customers at serious risk, especially those with
disabilities.”


29 D.12-04-24 at 7, the Disability Rights Advocates requested the Commission to state this
review process, rather than adopt one, because the Commission had already suggested that
a review process applied in D.09-09-030 at 75, Conclusion of Law 3, stating “Any decision
by SDG&E to shut off power may be reviewed by the Commission pursuant to its broad
jurisdiction regarding the safety of public utility operations and facilities.”


While the Commission was evaluating the need for specific requirements in response to Disability
Rights Advocates' request in the re-opened proceeding A.08-12-021, 30  stakeholders raised
additional concerns pertaining to SDG&E's potential use of proactive power shutoffs, including the
need for SDG&E to provide alternate sources of electric power for critical public services, schools,
hospitals, and water utilities. 31  As a result, the Commission, expanded its review in approximately
2010 and, with the input from a broad range of stakeholders, addressed a variety of topics related
to the proactive power shutoffs. A few years later, in 2012, the Commission issued additional
guidance on these power shutoffs in D.12-04-024. 32


30 A.08-12-021 was the SDG&E proceeding in which the Commission was previously
reviewing this matter.


31 D.12-04-024 at 32.


32 D.12-04-024, Decision Granting Petition to Modify Decision 09-09-030 and Adopting Fire
Safety Requirements for San Diego Gas & Electric Company (April 19, 2012).


*10  However, before issuing D.12-04-024, the Commission took steps in a separate proceeding,
R.08-11-005, 33  to apply the analysis in D.09-09-030 - for balancing the potential benefits with
the harms to the public resulting from these proactive power shutoffs - to all electric utilities.
On January 12, 2012, the Commission issued D.12-01-032 (in R.08-11-005) and addressed the
potential reliance by all investor-owned electric utilities on proactive power shutoffs, as part of
what the Commission referred to as, generally, fire prevention plans. 34
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33 R.08-11-005, Order Instituting Rulemaking to Revise and Clarify Commission Regulations
Relating to the Safety of Electric Utility and Communications Infrastructure Provider
Facilities (November 6, 2008).


34 D.12-01-032, Decision Adopting Regulations to Reduce Fire Hazards Associated with
Overhead Power Lines and Communication Facilities (January 12, 2012) at 58.


In D.12-01-032, when addressing the increased risks of wildfire, the Commission directed all
electric utilities to consider developing fire prevention plans and explained that such plans may be
needed “to protect public safety... [by evaluating] the risk of wind-ignited power-line fires during
extreme fire-weather events ... in areas where it is determined that there is a relatively high risk
for such fires” 35


35 D.12-01-032 at 58.


The Commission explained that these fire prevention plans could include, as a component, shutting
off power to mitigate the risk of wildfire ignition and directed utilities to file separate applications
if they intended to rely on such power shutoffs in their fire prevention plans. 36  Importantly,
in D.12-01-032, the Commission specifically found that these applications must account for all
the directives applicable to SDG&E in D.09-09-030 (summarized above), including the potential
harms to the public from any such power shutoffs. 37


36 D.12-01-032 at 55-56.


37 D.12-01-032 at 55-56.


A few months later, the Commission then issued D.12-04-024, related to the on-going review of
SDG&E's potential use of power shutoffs in A.08-12-021. Most relevant to this Investigation, the
Commission in D.12-04-024 did not further expand upon SDG&E's statutory obligation to protect
public safety, which might include shutting off power, as set forth in D.09-09-030. However,
the Commission did adopt additional protection mechanisms and reporting requirements related
to proactive power shutoffs, as follows: (1) a 10-day post-event reporting requirements, (2) the
reporting of the all the factors considered by the utility leading up to the decision to shut off
power, 38  (3) directing utilities to identify certain essential services and vulnerable populations that
might need extra or earlier notice prior to a power shutoff, 39  and (4) emphasizing that proactive
power shutoffs used for wildfire mitigation should only be used as a last resort, citing to the
provision in Pub. Util. Code § 330(g) that “[r]eliable electric service is of utmost importance to
the safety, health, and welfare of the state's citizenry and economy.” 40
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38 D.12-04-024 at 36-37. The Commission stated, “SDG&E shall submit the report no later
than 10 business days after the shutoff event ends.” Throughout this decision, the use of
the term, 10-day post-event report, refers to the report first mandated by the Commission in
D.12-04-024 and to be filed 10 business days after the end of the event. This requirement
remains in place today.


39 D.12-04-024 at 10, the Commission found that prior notice was critical and identified
certain customers and members of the community that may particularly suffer harm in the
event of a power shut, finding that SDG&E should provide as much notice as feasible
before shutting off power so that “essential services (e.g., schools, hospitals, prisons, public
safety agencies, telecommunications utilities, and water districts) and customers who are
especially vulnerable to power interruptions (e.g., customers who rely on medical life-
support equipment) may implement their own emergency plans.”


40 D.12-04-024 at 29-30.


*11  SDG&E implemented limited proactive power shutoffs between 2013 and 2018. .


1.7. 2018 - Related Commission Decisions and Proceedings


The Commission next addressed these power shutoffs in 2018. Against a backdrop of the various
decisions of the Commission on how utilities should approach the use of power shutoffs for
wildfire mitigation and, in addition, after the occurrence of the devastating wildfires of 2017 -
believed to be caused by utility infrastructure and which resulted in deaths and thousands of acres
of destruction - the Commission embarked on an effort to refine the framework used by utilities
for these proactive power shutoffs.


On July 12, 2018, over a year before the events at issue occurred, the Commission issued
Resolution ESRB-8. 41  In that Resolution, the Commission described, with urgency, the 2017
wildfires:


41 Resolution ESRB-8 (July 12, 2018).


“The 2017 California wildfire season was the most destructive wildfire season on record, and saw
multiple wildfires burning across California, including five of the 20 most destructive wildland
urban-interface fires in the state's history. Devastating fires raged in Santa Rosa, Los Angeles, and
Ventura, and the Thomas Fire proved to be the largest wildfire in California history. These fires
further demonstrated the fire risk in California. As a result of the fires and critical fire weather
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conditions, both the President of the United States and the Governor of California issued State of
Emergency declarations.” 42


42 Resolution ESRB-8 (July 12, 2018) at 2.


Responding to the destruction caused by the 2017 wildfires and with the understanding that some
of these fires were caused by electric utilities' infrastructure, 43  the Commission took another
step in extending the rules and regulations for these proactive power shutoffs to all electric
utilities - although the Commission had done this previously in D.12-01-032 - and found that the
power shutoff requirements pertaining to SDG&E in D.09-09-030 and D.12-04-024 applied to all
California investor-owned electric utilities, including PG&E and SCE. 44


43 D.20-05-019 (I.19-06-015) (May 7, 2020).


44 Resolution ESRB-8 (July 12, 2018) at 1.


While the Commission had already made it clear in D.12-01-032 that the requirements in
D.09-09-030 applied to all electric utilities, 45  Resolution ESRB-8 further confirmed the
applicability of the prior rules and regulations to all electric utilities and, in addition, strengthened
the reporting, public outreach, and notification requirements before, during and after proactive
power shutoffs. 46  The Resolution further directed the utilities to mitigate the harm to the public. 47


45 D.12-01-032 at 55-56, stating “Any electric IOU that intends to shut off power as part of
its fire-prevention plan must file an application for authority to do so. The application shall
demonstrate with a cost-benefit analysis developed in accordance with the guidance provided
by D.09-09-030 that the benefits of shutting of power in terms of a net reduction in wildfire
ignitions outweigh the substantial costs, burdens, and risks that shutting off power would
impose on customers and communities affected by the shutoff. 45  The application must also
include mitigation measures to reduce or eliminate the inevitable adverse impacts caused
by shutting off power. Special effort should be placed on mitigating the adverse impacts on
people with disabilities, providers of essential services, and schools. An electric IOU may
not shutoff power as a part of its fire-prevention plan until the Commission has granted
authority to do so.”


46 Resolution ERSB-8 (July 12, 2018) at 2.


47 Resolution ERSB-8 (July 12, 2018) at 2.
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*12  Specifically, Resolution ESRB-8 directed, among other things, the utilities to follow these
additional directives related to proactive power shutoffs: (1) submit post-event reports when the
public is advised of a potential power shutoff even if the utility does not actually shutoff power;
(2) include in post-event reports community contacts for the affected area, an explanation if
advanced notice was not provided two hours before the power shutoff, and a description of the
community assistance locations open during the power shutoff, (3) submit a one-time report to
the Commission's Safety and Enforcement Division (SED) that, among other things, identifies
the state agencies, local agencies, and tribal governments the utility will coordinate with in
developing a plan to shut off power as a wildfire mitigation measure, the utility's plan for noticing
customers before and during a power shutoff, and the utility's plans for mitigating harm to the
public when a power shutoff occurs, (4) meet with representatives from local communities that
may be affected by power shutoffs before putting the practice in effect, (5) discuss details of any
potential power shutoff and the mitigation measures that the communities should consider putting
in place, including information about any assistance the utility may be able to provide during PSPS
events, (6) as soon as practicable before an actual power shutoff, notify and communicate with
fire departments, first responders, local communities, governments, communications providers,
and community choice aggregators, and (7) assist critical facility customers to evaluate their
need for backup electric power, which may include the utility's provision of generators to critical
facilities. 48


48 Resolution ERSB-8 (July 12, 2018) at 5-7.


In this 2018 Resolution, the Commission provided PG&E, SCE, and SDG&E with an expansive
set of guidelines - some mandatory, some discretionary - to prepare for and conduct any future
proactive power shutoffs used as a wildfire mitigation measure in hazardous weather conditions.
However, the utilities' overarching obligation set forth in Pub. Util. Code § 451 and § 399.2(a)
remained unchanged: protecting the public safety.


On September 21, 2018, a few months after the Commission issued Resolution ESRB-8, the
Legislature passed Senate Bill (SB) 901, specifically addressing electric utilities' use of power
shutoffs as a wildfire mitigation measure. 49  SB 901 added and amended a number of provisions
of the Pub. Util. Code, including § 8386, requiring, among other things, all California electric
utilities to prepare and submit annual Wildfire Mitigation Plans to the Commission that described
the utilities' plans to prevent, combat, and respond to utility-associated wildfires in their service
territories. 50  As part of these plans, electric utilities were directed to address the use of power
shutoffs as a wildfire mitigation measure. Pub. Util. Code § 8386(c) required the plans to include
“Protocols for ... deenergizing portions of the electrical distribution system that consider the
associated impacts on public safety, as well as protocols related to mitigating the public safety
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impacts of those protocols, including impacts on critical first responders and on health and
communication infrastructure.” 51


49 SB 901 (Dodd, Stats. 2018, Ch. 626) to amend §§ 399.20.3, 854, 959, 1731, 2107, 8386, and
8387 of, to add §§ 451.1, 451.2, 748.1, 764, 854.2, 8386.1, 8386.2, 8386.5, and 8388 to, to
add Article 5.8 (commencing with § 850) to Chapter 4 of Part 1 of Division 1 of, and to repeal
and add § 706 of, the Pub. Util. Code, relating to wildfires. SB 901 also amended and added
to the Public Resources Code, Civil Code, Health and Safety Code, and Government Code.


50 R.18-10-007, Order Instituting Rulemaking to Implement Electric Utility Wildfire Mitigation
Plans Pursuant to Senate Bill 901 (October 25, 2018) at 2.


51 Pub. Util. Code § 8386(c)(6).


*13  In SB 901, the Legislature was clear that wildfire mitigation was a matter of increased urgency
for California in 2018, stating:
“Research indicates that wildfires have grown larger and increased in intensity over the last several
decades. Forest fires have increased from an average of about 60,000 acres annually between the
1950s and 1990s to 175,000 acres annually in the 2000s and over 250,000 acres annually this
decade.” 52  “This act is intended to improve forest health and reduce the risk and intensity of
wildfires, thereby protecting the state from loss of life and property damage....” 53


52 SB 901, Sec. 1(d).


53 SB 901, Sec. 1(g).


On October 25, 2018, shortly after the passage of SB 901, the Commission opened R.18-10-007
as the forum to implement portions of SB 901. The purpose of R.18-10-007 was to review
and implement the electric utilities' 2019 Wildfire Mitigation Plans. 54  On May 30, 2019, the
Commission issued a number of decisions in this proceeding, with a separate decision on each
California investor-owned electric utilities' Wildfire Mitigation Plans. These decisions included
D.19-05-036, 55  D.19-05-037, D.19-05-038, D.19-05-039, D.19-05-040, and D.19-05-041. 56  All
of these 2019 decisions addressed utility proactive power shutoffs used for wildfire mitigation.


54 R.18-10-007 at 2 to 3.
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55 D.19-05-036, the Commission issued a guidance decision on May 30, 2019, on the legal
meaning of the decision on the Wildfire Mitigation Plans pursuant to SB 901.


56 On May 30, 2019, the Commission issued the following: D.19-05-036, Guidance Decision
On 2019 Wildfire Mitigation Plans Submitted Pursuant To Senate Bill 901; D.19-05-039,
Decision on San Diego Gas & Electric Company's 2019 Wildfire Mitigation Plan Pursuant
To Senate Bill 901; D.19-05-037, Decision On Pacific Gas And Electric Company's 2019
Wildfire Mitigation Plan Pursuant To Senate Bill 901; D.19-05-038, Decision On Southern
California Edison Company's 2019 Wildfire Mitigation Plan Pursuant To Senate Bill 901;
D.19-05-040, Decision On 2019 Wildfire Mitigation Plans Of Liberty Utilities/CalPeco
Electric; Bear Valley Electric Service, A Division of Golden State Water Company; And
Pacific Power, A Division of Pacificorp Pursuant To Senate Bill 901; D.19-05-041, Decision
On Horizon West Transmission, LLC's And Trans Bay Cable LLC's 2019 Wildfire Mitigation
Plans Pursuant to Senate Bill 901.


*14  In 2018, the Commission took further action to address these proactive power shutoffs
and provide guidance to utilities promoting safe de-energizations. On December 19, 2018, the
Commission initiated a proceeding, A.18-12-005, 57  to expand and strengthen the rules and
regulations, previously developed in 2009, 2012, and in early 2018, applicable to proactive
power shutoffs used as a wildfire mitigation measure. In initiating A.18-12-005, the Commission
described the 2018 fires and noted, again, the urgency of the wildfire situation in California:


57 R.18-12-005 (December 13, 2018) Order Instituting Rulemaking to Examine Electric Utility
De-Energization of Power Lines in Dangerous Conditions.


“The year 2018 has brought additional devastating wildfires all over the state - including the recent
Camp Fire in Butte County, the largest in California's history with the greatest death toll. At the
same time as the Camp Fire, huge fires also burned in Los Angeles and Ventura Counties.” 58


58 R.18-12-005 at 7.


R.18-12-005 is an ongoing proceeding, where the Commission continues to address matters related
to these proactive power shutoffs and, in this ongoing proceeding, the Commission has framed
two major topics (which the Commission has placed on two different tracks). One track serves
as the Commission's primary forum for the development of rules and regulations regarding these
proactive power shutoffs. These rules and regulations are known as the PSPS Guidelines. The
other track of R.18-12-005 consists of an adjudicatory review of certain specific aspects of PG&E's
conduct related to the proactive power shutoffs in late 2019. More specifically, on November 12,
2019, the assigned Commissioner and Administrative Law Judge issued an Order to Show Cause
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on why PG&E should not be sanctioned by the Commission for violation of Pub. Util. Code § 451,
D.19-05-042, and Resolution ESRB-8 for its conduct concerning the PSPS events on (1) October
9, 2019 - October 12, 2019, (2) October 23, 2019 - October 25, 2019, and (3) October 26, 2019 -
November 1, 2019. 59  The Commission's review of PG&E's conduct in the Order to Show Cause
regarding 2019 is ongoing.


59 R.18-12-005, the November 12, 2019 Order to Show Cause is available
at: http://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M319/K530/319530378.PDF. The
Commission is reviewing the following topics pertaining to PG&E's 2019 PSPS events:
(1) the availability and functionality of PG&E's website, (2) the accuracy of online maps,
(3) the accessibility of the secure data transfer portals, (4) the sufficiency of the staffing at
call centers, (5) the sufficiency of advanced notice to customers, and (6) the sufficiency of
advanced notice to Medical Baseline customers.


*15  In other separate proceedings initiated in 2018, the Commission continues to address
different aspects of the utilities' response to emergency conditions created by wildfire, including
in R.18-03-011 (disaster relief to California residents affected by the devastating wildfires in
2017 and 2018, including communications resiliency planning for disasters and power outage),
R.19-09-009 (microgrids), R.18-10-007 (Wildfire Mitigation Plan Rulemaking), R.18-04-019
(Climate Change Adaptation Rulemaking).


1.8. 2019 - Related Commission Decisions and Proceedings


In May 2019, a few months before the events under review here, the Commission issued its
first decision in R.18-12-005, providing more guidance to utilities when proactively shutting off
power as a wildfire mitigation measures. After a lengthy proceeding with many stakeholders, the
Commission issued D.19-05-042. 60  In D.19-05-042, the Commission adopted the Phase I De-
Energization Guidelines (also referred to as the Phase 1 PSPS Guidelines). 61  These rules and
regulations are referred to as guidelines to reflect the fact that some are mandatory and some are
discretionary.


60 D.19-05-042, Decision Adopting De-Energization (Public Safety Power Shut-Off)
Guidelines (Phase 1 Guidelines) (May 30, 2019).


61 D.19-05-042 at Appendix A.


Many of these detailed guidelines were new for electric utilities in May 2019. Some were simply
restatements or slightly revised versions of the rules and regulations the Commission adopted
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in 2009 and 2012. The framework, however, remained largely unchanged as established by the
Commission in D.09-09-030 in 2009, 62  D.12-04-024 in 2012, 63  and Resolution ESRB-8 in
2018. 64  Similarly, in 2019, the utilities' obligation to protect the public safety under Pub. Util.
Code § 451 and § 399.2(a) remained unchanged.


62 D.09-09-030, Decision Denying Without Prejudice San Diego Gas & Electric Company's
Application to Shutoff Power During Periods of High Fire Danger (September 10, 2009).


63 D.12-04-024, Decision Granting Petition to Modify Decision 09-09-030 and Adopting Fire
Safety Requirements for San Diego Gas & Electric Company (April 19, 2012).


64 Resolution ESRB-8, Resolution Extending De-Energization Reasonableness, Notification,
Mitigation and Reporting Requirements in Decision 12-04-024 to All Electric Investor
Owned Utilities (July 12, 2018).


For example, the Commission in D.19-05-042 reiterated the need for utilities to identify the
public harms and then to balance those harms against potential wildfire mitigation benefits. 65  The
Commission also reiterated that utilities must only use power shutoffs as a last resort for wildfire
mitigation. 66  As such, in May 2019, the Commission was not establishing an entirely new set of
rules and regulations; the Commission was building upon an existing framework started in 2009
and revised in 2012 and 2018.


65 D.19-05-042, Appendix A at A24.


66 D.19-05-042, Appendix A at A1.


*16  A month later, in June 2019 in I.19-06-015, the Commission again stressed the critical
role of utilities in wildfire mitigation in its investigation proceeding to consider imposing on
PG&E penalties and other remedies for being found responsible for igniting wildfires by utility
infrastructure in 2017 and 2018. 67  In July 2019, the Legislature also took further actions to address
wildfires caused by utility infrastructure. On July 12, 2019, the Legislature, recognizing that the
“increased risk of catastrophic wildfires poses an immediate threat” passed Assembly Bill (AB)
1054 (Holden, Stats. 2019, Ch. 79). 68


67 D.20-05-019 (I.19-06-015), Decision Approving Proposed Settlement Agreement with
Modifications, (May 7, 2020), (the Commission addressed the role of PG&E in igniting
wildfires in 2017 and 2018 and assess penalties of $2.137 billion and other remedies.)
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68 AB 1054 (Holden, Stats. 2019, Ch. 79), Sec. 1(a)(1). AB 1054 was enacted as an
urgency measure, taking effect immediately, and addressed the devastation from catastrophic
wildfires in California caused by electric utility infrastructure, including the related increased
costs to ratepayers due to the electric utilities' exposure to financial liability due to these
wildfires. 68  AB 1054 left in place, with minor amendments, the same components of Pub.
Util. Code § 8386 that required electric utilities to describe their protocols for de-energization
as a wildfire mitigation measure in their Wildfire Mitigation Plans.


Therefore, going into late 2019 - the time period subject to this Investigation - the Commission
had already provided the utilities with a framework to protect public safety, including very
specific directives, when utilities were deciding whether to proactively shutoff power to mitigate
potential wildfire igniting from their own infrastructure. Within this framework, the Commission
acknowledged the competing interests inherent in proactive power shutoffs, including the need to
rely on these power shutoffs despite resulting public harm, the increased urgency of catastrophic
wildfire mitigation in California, and the appropriateness of penalties on utilities for failure to
properly mitigate wildfire caused by their infrastructure. 69


69 In 2020, the Commission continued to review, develop, and refine the utilities' use of power
shutoffs to mitigate wildfire. The Commission further expanded on the rules and regulations
applicable to these power shutoffs in R.18-12-005 in D.20-05-051, Decision Adopting Phase
2 Updated and Additional Guidelines for De-Energization of Electric Facilities to Mitigate
Wildfire Risk (May 28, 2020) (adopting “Phase 2 PSPS Guideline”). R.18-12-005 remains
open and the Commission de-energization guidelines in that proceeding. The 2020, the
Commission also reviewed the electric utilities' 2020 Wildfire Mitigation Plans (filed on
February 7, 2020) and, after review, issued resolutions, based on the recommendations of
the Wildfire Safety Division. These resolutions all address power shutoffs used by electric
utilities for wildfire mitigation. These decisions and resolutions are not included in our
review today since these directives had not been enacted when the 2019 power shutoffs
occurred. We include them here to emphasize that our review of these power shutoffs is
on-going and the Commission continues to coordinate other open proceedings related to
California wildfires to ensure California utilities are better prepared for wildfires and power
shutoffs caused by electric utility infrastructure.


*17  However, heading into 2019, the Commission had not yet addressed the widespread use of
these proactive power shutoffs by utilities.


1.9. Late 2019 - PSPS Events



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS8386&originatingDoc=Ib1b0de59cf3b11ebaa829251c41d9359&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS8386&originatingDoc=Ib1b0de59cf3b11ebaa829251c41d9359&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Order Instituting Investigation on the Commissions Own..., 2021 WL 2473851...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 32


In late 2019, to a degree not seen in the past, PG&E, SCE, and SDG&E, relied on proactive power
shutoffs to mitigate the potential for wildfire caused by their infrastructure. Between October 2,
2019 and November 26, 2019, with the onset of hazardous fall weather conditions in California,
including high winds and dry conditions, PG&E, SCE, and SDG&E proactively shut off electricity
to approximately 2,153,906 customer accounts (which generally means a household or business)
including 76,978 customer accounts that depended on electric power for medical needs, in an effort
to mitigate the potential for wildfire ignited by their electric infrastructure. 70  We review these
proactive power shutoffs here.


70 SED Report at 3, Table 1; See also, Public Advocates Office at the California Public Utilities
Commission (Cal Advocates) October 16, 2020 Opening Comments at i. A customer account
is included in this total each time power was shut off, which means, for example, if a customer
account was de-energized twice in late 2019, it is counted twice in this total.


1.10. Phase 1


In response to these extensive late 2019 proactive power shutoffs and the resulting public criticism,
the Commission initiated this Investigation in November 2019. In the first phase of this proceeding,
the Commission directed SED to “investigate and produce a consultant's report that evaluates the
utilities' actions prior to, during and after the PSPS events in late 2019 and utility compliance with
the Commission's existing de-energization regulations and requirements.” 71  In implementing this
Commission directive, SED determined that, rather than hire a consultant, it would produce the
report itself. 72  SED completed its report on April 30, 2020, entitled Public Report on the Late
2019 Public Safety Power Shutoff Events (April 30, 2020) (herein “SED Report”). 73  The ALJ sent
the report to the service list of this proceeding via an email ruling issued on June 10, 2020.


71 I.19-11-013, (November 13, 2019) at 1. The Commission also stated in I.19-11-013 at
Ordering Paragraph 4, at 12 that SED shall “assess the electric utilities' implementation of
the Public Safety Power Shutoff (PSPS) Guidelines during the late 2019 PSPS events and to
identify areas where the PSPS Guidelines and/or utility actions must be improved.”


72 SED Report at 3, states: “Because of resource and timing issues related to execution of
a contract to address the issues presented in I.19-11-013 and the need for expediency to
complete this assessment in advance of the 2020 fire season, this Report was prepared by
SED staff rather than a consultant.”
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73 The SED Report is available on the Commission's website at the following link: https://
www.cpuc.ca.gov/deenergization/.


*18  In putting together its report, SED reviewed all the proactive power shutoff events (or PSPS
events) that occurred in late 2019, five PG&E proactive power shutoffs, six SCE proactive power
shutoffs, and two SDG&E proactive power shutoffs. 74  The SED Report summarizes the power
shutoff events within the scope of the SED Report at Table 1, therein, and reproduced below. The
SED Report reviews power shutoff events, beyond those identified in I.19-11-013, to capture all
the proactive power shutoffs that occurred in late 2019, including those events that occurred after
November 13, 2019, the date the Commission issued I.19-11-013.


74 D.19-05-042 at 107, the Commission stated that, within 15 days, SED should engage in a
reasonableness review of all PSPS events, stating “Within 15 days of the electric IOU serving
its post-event report, affected stakeholders, including public safety partners, critical facilities
and local residents may serve comments on the electric IOU's post-event report in order to
inform SED's reasonableness review.”


All the proactive power shutoffs in the table below fall within the scope of this proceeding.


2019 PSPS EVENTS REVIEWED BY THE COMMISSION'S
SAFETY AND ENFORCEMENT DIVISION


IOU
Investor-


Owned
Utility


 


Event
Start


Date in
2019


(MM/DD)
 


Event
End Date
in 2019


(MM/DD)
 


Number
of


Counties
Affected


 


Number
of


Customer
Accounts
Affected


 
PG&E


 
10/5


 
10/6


 
3
 


11,609
 


PG&E
 


10/9
 


10/12
 


35
 


735,440
 


PG&E
 


10/23
 


10/25
 


17
 


178,800
 


PG&E 75


 
10/26


 
10/29


 
30
 


967,700
 


PG&E 76


 
11/20


 
11/21


 
15
 


49,000
 


SCE 75


 
10/2


 
10/12


 
5
 


23,824
 


SCE 75


 
10/12


 
10/21


 
4
 


444
 


SCE 75


 
10/21


 
10/26


 
6
 


31,386
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SCE 75


 
10/27


 
11/4


 
10
 


126364
 


SCE 76


 
11/15


 
11/17


 
3
 


49
 


SCE 76


 
11/23


 
11/26


 
5
 


1,192
 


SDG&E 76


 
10/10


 
10/11


 
1
 


395
 


SDG&E 75


 
10/20


 
11/1


 
1
 


27,703
 


75 - PSPS event dates revised based on utility 10-day post-event reports.


76 - Added events to include all PSPS events for October 2019 and November 2019.No PSPS
event occurred in December 2020.


*19  The SED Report relied upon a number of sources, including reports on the 2019 PSPS events
submitted to the Commission by PG&E, SCE, and SDG&E in this proceeding on December 13,
2019. 77  In addition, SED relied upon the responses to these utility reports filed in this proceeding
by parties on January 10, 2020. 78  SED also relied upon all the relevant utility 10-day post-event
reports submitted to the Director of SED, as required by the PSPS Guidelines, 10 business days
after the end of a PSPS event. 79  To evaluate the extent of the utilities' compliance with“non-
event-specific requirements or guidelines,” i.e., requirements or guidelines not implicated before,
during, or after a PSPS event and not captured in the 10-day post-event reports, SED relied upon
the utilities' progress reports submitted to the Director of SED pursuant D.19-05-042. 80  Lastly,
the SED Report relied upon the information obtained from two SED data requests to the utilities 81


and the written comments filed by parties in R.18-12-005 that relate to the PSPS events in late
2019. 82  The SED Report and all the information relied upon by SED to complete this report,
as detailed above, was previously entered into the record of this proceeding. 83  Phase 1 of this
proceeding closed with the issuance of the SED Report on June 10, 2020. 84


77 These utility reports on 2019 PSPS events are available on the Commission
website on the Docket Card for this proceeding at: https://apps.cpuc.ca.gov/apex/f?
p=401:5:0:NO:RP,5,RIR,57,RIR.


78 These parties include the County of Santa Clara, City of San Jose, Cal Advocates, Ad
Hoc Committee of Senior Unsecured Noteholders of PG&E, Coalition of California Utility
Employees, California Community Choice Association (CalCCA), The Utility Reform
Network (TURN), Utility Consumers' Action Network (UCAN), Center for Accessible
Technology (CforAT), California State Association of Counties (CSAC), City and County
of San Francisco (City and County of SF), the Acton Town Council (Acton), Joint Local
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Governments (including the Counties of Kern, Marin, Mendocino, Napa, Nevada, San Luis
Obispo, Santa Barbara, and Sonoma, and the City of Santa Rosa), California Large Energy
Consumers Association (CLECA), City of Riverside. These party responses are available on
the Commission website on the Docket Card for this proceeding at: https://apps.cpuc.ca.gov/
apex/f?p=401:5:0:NO:RP,5,RIR,57,RIR.


79 D.19-05-042 at 107, provides that: electric utilities must submit a post-event report to
the Director of SED within 10 business days of power restoration and serve the post-
event report on the service lists of in R.18-12-005 and R.18-10-007 or their successor
proceedings. The post-event reports relied upon by SED are included in the Attachments to
the SED Report and were attached to a June 10, 2020 ALJ email ruling in I.19-11-013 and
also available on the Commission's website at: https://docs.cpuc.ca.gov/SearchRes.aspx?
DocFormat=ALL&DocID=339545396.


80 D.19-05-042, Ordering Paragraph 3 at 130-131 mandates the submission of two progress
reports to the Director of SED and the service list of R.18-12-005. The reports served
to document the progress each utility had made in implementing the PSPS Guidelines in
D.19-05-042. For the purposes of the SED Report, more weight was given to the first
progress report filed on September 4, 2019, approximately one month prior to the PSPS
events under investigation, whereas the second progress report was filed on March 4, 2020.
Ordering Paragraph 3 of D.19-05-042 also authorizes SED to request additional progress
reports after the initial two ordered. The progress reports relied upon by SED are included
in the Attachments to the SED Report and were attached to a June 10, 2020 email ALJ
email ruling in I.19-11-013 and also available on the Commission's website at: https://
docs.cpuc.ca.gov/SearchRes.aspx?DocFormat=ALL&DocID=339545396.


81 SED Report at Attachment D, Data Request SED-001 (March 12, 2020) and Data Request
SED-002 (March 27, 2020). The data requests relied upon by SED are included in the
Attachments to the SED Report and were attached to a June 10, 2020 ALJ email ruling
in I.19-11-013 and also available on the Commission's website at: https://docs.cpuc.ca.gov/
SearchRes.aspx?DocFormat=ALL&DocID=339545396.


82 Comments filed in R.18-12-005 are available on the Commission's website at: https://
apps.cpuc.ca.gov/apex/f?p=401:57:0.


83 August 3, 2020 Scoping Memo Phase 2 at 6-7.


84 August 3, 2020 Scoping Memo Phase 2 at 8.


1.11. Phase 2
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*20  On June 8, 2020, the Administrative Law Judge issued a ruling setting a prehearing
conference for June 22, 2020. On June 19, 2020, parties filed prehearing conference statements,
suggesting issues and proposals for the Commission to consider in this proceeding. These
prehearing conference statements are summarized below.


1.12. Prehearing Conference


In its prehearing conference statement, PG&E stated that this proceeding should be closed and the
Commission's consideration of the SED Report should be deferred to a later phase of R.18-12-005,
after end of 2020 fire season because all relevant PG&E staff is working on 2020 fire season
details. PG&E pledges to voluntarily include some additional information, as recommended by
SED, in any future 10-day post-event reports. PG&E suggests that it has already made significant
improvements in the past year and will continue to make more improvements in compliance
with the latest Commission decision in R.18-12-005, D.20-05-051. In addition, PG&E states that
closure of this proceeding is warranted because the Order to Show Cause track in R18-12-005
covers all relevant events identified in this proceeding.


SCE points out that the SED Report states that it is “not intended to serve as an adjudicatory-staff
investigatory pre-enforcement report [and] not intended to provide an evidentiary record basis to
support or countermand any Commission action in this or any related proceeding” and that the
scope of this proceeding should be on efforts of utilities to comply with then-existing guidelines.


SDG&E states that the Commission should establish a comment schedule on SED Report and
that party comments should address whether “an electric utility's actions during any one of its
PSPS events failed to comply with any Commission decisions, general orders or statutes and
whether any necessary actions should be taken to enforce compliance.” SDG&E also suggests
that recommendations in the SED Report for changes to PSPS Guidelines should be referred to
R.18-12-005.


Acton expresses concerns about telecommunications service in rural areas being unavailable after
a few hours during a power shutoff. Acton states that SCE must identify public safety risks and
make sure those risks are outweighed by the benefits of a de-energization. Acton emphasizes that
SCE must account for the unique needs of rural customers, especially rural communities that rely
on electric water wells, when SCE decides to shut off power. Acton also points out that SCE has
not clarified the extent its mitigation measures will actually reduce the incidence and impacts of
PSPS events.


CalCCA expresses concern that the SED Report is characterized as a preliminary report and urge
the Commission to establish a procedure to enhance the report with appropriate action, including
undertaking more extensive information collection and verification. According to CalCCA, the
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Commission should open a pre-enforcement investigation phase of this proceeding based on initial
review set forth in the SED Report. CalCCA emphasizes that the Commission must determine
whether the power outages were actually used to protect public safety (and thus were initiated only
when the public safety benefits clearly outweighed the reasonably foreseeable costs and harms
created by de-energizing.) CalCCA also urges the Commission to establish a penalty phase of this
proceeding.


*21  CLECA states that, in terms of process, the Commission should permit comments and hold
a workshop on the SED Report.


The City and County of SF stated that the scope of this proceeding should include whether owners
of critical facilities and local government officials in cities and counties neighboring adjacent to
affected jurisdictions received adequate advance notice of the PSPS event to provide aide and
assistance, as needed. The City and County of SF also stated that the Commission should consider
whether a utility's decisions in 2019 to shut off power to prevent wildfires were only made when
absolutely necessary and based on actual and substantiated conditions.


Western States Petroleum Association (WSPA) and the Energy Producers and Users Coalition
(EPUC) states that the Commission should permit comment on the SED Report.


Cal Advocates stated that, in this proceeding, the Commission should make sure the utilities
complied with all the PSPS Guidelines and impose penalties if they failed.


Joint Communications Parties stated that the Commission should review the utilities' past conduct
and identify areas of improvement of PSPS Guidelines, which should then be considered in
R.18-12-005. The Joint Communication Parties stated that comments and a workshop would
probably be sufficient for this proceeding but hearings should remain an option. The Joint
Communication Parties stressed the importance of addressing the timing and content of proactive
power shutoff notifications and the problems encountered by public safety partners, including
communications service providers.


Joint Local Governments also urged the Commission to complete the work it set out to do when
it opened this proceeding. It also stated that the SED Report identified some significant failures
and should form the basis for another phase of this proceeding to hold the utilities accountable
for their failures during the 2019 de-energization events. Joint Local Governments stated that the
Commission should also undertake in R.18-12-005 the formal reasonableness review requested in
the Joint Motion Requesting Commission Review of PSPS Post-Event Reports filed in R.18-12-005
on June 15, 2020.
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The Mussey Grade Road Alliance (Mussey Grade) stated that the SED Report is incomplete and
failed to consider all comments in the proceeding. Mussey Grade further stated the Commission
should direct a consultant to follow up on issues identified in the SED Report, permit party
comments on the SED Report, and stressed the critical importance that utilities more fully describe
the decision criteria for proactive power shutoffs in post-event reports.


CforAT stated that, consistent with the recommendation in the SED Report, the Commission
should hire a consultant to develop a tool to identify and consider the risks of de-energization
to ensure that the utilities' decisions to proactively shutoff power considers such risks. CforAT
expressed concern that the SED Report did not include an assessment as to whether the utilities'
decisions to shut off power in 2019 were a reasonable exercise of their discretion under the Public
Utilities Code.


*22  The City of San Jose suggested that recommendations in the SED Report for changes to
the PSPS Guidelines be referred to R.18-12-005. City of San Jose also requested the Commission
address the reasonableness of the utilities' decisions to proactively de-energize for each PSPS event
in R.18-12-005 in this proceeding. City of San Jose further stated the Commission should provide
SED with the resources necessary to conduct a complete investigation into the challenges the SED
Report identified during 2019 and direct SED to retain a consultant to quantify the benefits and
impacts of the decisions to proactively de-energize. Lastly, City of San Jose stated the Commission
must address enforcement issues.


SBUA stated the Commission must determine whether the utilities limited the use of proactive de-
energizations to a measure of last resort and the Commission should hire a consultant, consistent
with the recommendation in the SED Report, to research, develop, and incorporate probabilistic
wildfire spread and consequence modeling into an analysis of each PSPS event and to develop
a tool to perform an assessment of the public safety risks and economic impacts resulting from
each PSPS event.


TURN stated the SED Report fails to contain the necessary assessment explicitly required by
the Commission in I.19-11-013. TURN states the report was supposed to assess compliance with
PSPS Guidelines but according to TURN, the report actually states that SED did not assess non-
compliance because a compliance investigation would require much more extensive information.
TURN urged the Commission to require SED to compile a comprehensive compliance report.
This assessment, TURN suggested, can be performed either by a consultant or by the submission
of testimony by parties and utilities with evidentiary hearings. TURN suggested the Commission
prioritize one issue - whether and how the utilities determined that the benefit of de-energization
outweighed potential public safety risks. Without such an assessment of compliance, TURN stated
the utilities will continue to perform PSPS events as “they wish, and a repeat of the mass power
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shutoffs in 2019 is likely to occur again in 2020 and beyond.” Lastly, TURN stated this proceeding
should focus on compliance and the remedy, if necessary, for non-compliance.


UCAN stated this proceeding should focus on compliance in 2019 and that a subsequent phase of
this proceeding may be required should non-compliance be found.


On June 22, 2020, a telephonic PHC was held in this proceeding to discuss the proposed issues for
consideration, the next procedural steps, and obtain additional information from parties for phase
2 of the proceeding.


1.13. Scoping Memo


On August 3, 2020, the Assigned Commissioner issued a Scoping Memo and Ruling (Scoping
Memo) in this proceeding, which set forth the issues, schedule, and process to be relied upon
for phase 2, herein. The August 3, 2020 Scoping Memo set forth the following two issues for
consideration in phase 2:


*23  1. Evaluation of the Implementation of 2019 PSPS Events. Did PG&E, SCE, and SDG&E in
October and November 2019 comply with the criteria set forth in D.19-05-042 and other applicable
laws and regulations when proactively deenergizing and re-energizing their power lines?


2. Corrective Action based on 2019 PSPS Events. What corrective actions should the Commission
require of PG&E, SCE, and SDG&E for any failure in late 2019 to comply with the then-existing
PSPS Guidelines?


1.14. Opening Comments


On September 2, 2020, respondents, PG&E, SCE, and SDG&E, filed opening comments on the
issues set forth in the August 3, 2020 Scoping Memo and on the accompanying SED Report. On
October 16, 2020, the following parties filed comments in this proceeding: Acton, Mussey Grade,
CforAT, Joint Communications Parties, TURN, Joint CCAs, Cal Advocates, City of San Jose,
Joint Local Governments, and SBUA. The substance of these comments is included in the below
discussion.


1.15. Reply Comments


On November 16, 2020, respondents, PG&E, SCE, and SDG&E, and the following parties filed
reply comments: Acton, Mussey Grade, TURN, CforAT, Joint Communications Parties, UCAN,
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Cal Advocates, City of San Jose, Joint CCAs, Joint Local Governments, and SBUA. The substance
of these comments is included in the below discussion.


1.16. No Evidentiary Hearings and the Record


No evidentiary hearings were held in phase 2 of this proceeding. The record of this proceeding
consists of written comments filed and served by the respondent utilities and parties, as noted
above. The record of this proceeding also includes the SED Report and all the supporting
documents.


2. Jurisdiction


The California Constitution and Pub. Util. Code provide the Commission with broad jurisdiction
to adopt and enforce regulations regarding the safety of utility facilities and operations. 85  Utilities
are required by Pub. Util. Code § 702 to “obey and comply” with such requirements. 86  Moreover,
the Commission has broad authority to implement safety requirements for utilities under Pub. Util.
Code § 451. 87


85 California Constitution, Article XII, §§ 3 and 6, and Pub. Util. Code §§ 216, 701, 761, 768,
770, 1001, 8037 and 8056; See, San Diego Gas & Electric Company v. Superior Court (1996)
13 Cal.4th 893, 923-924.


86 See, Pub. Util. Code §§ 761, 762, 767.5, 768, and 770.


87 D.20-07-011, Decision Adopting Wireless Provider Resiliency Strategies (July 16, 2020) at
16-17.


*24  Moreover, well-established precedent confirms that the obligation of utilities to “promote
safety” under Pub. Util. Code § 451 is “absolute” 88  and is a longstanding requirement since
and before its enactment in 1951. 89  Enacted in 1911, the predecessor to Pub. Util. Code § 451,
Public Utilities Act, Art. II, Sec. 13(b), also required utilities to promote safety. 90  It is well-
established that using Pub. Util. Code § 451 as a basis for finding safety violations does not go
against legislative intent. 91


88 D.15-04-021 at 51; see D.15-04-024 at 188-89: “We fully concur with the proposition that
a public utility should make safety the highest priority, even at the expense of shareholder
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returns. This reflects our view that the requirement of Pub. Util. Code § 451 to “furnish and
maintain such adequate, efficient, just, and reasonable service, instrumentalities, equipment,
and facilities... as are necessary to promote the safety ... of its patrons, employees, and the
public” is absolute and cannot be compromised by shareholder return considerations; see
D.15-04-024, at 190: “As we noted in Section 7.1.2.13 above, the absolute safety obligation
created by Pub. Util. Code § 451 means that PG&E must spend whatever is necessary for safe
operations and practices without regard to whether operational savings have been achieved.”


89 D.15-04-021 at 27.


90 D.15-04-021, at 27: “Similarly, California Public Utilities Act, Article II Sec. 13(b), which
was in effect from 1911 to 1951, required that “every public utility shall furnish, provide
and maintain such service, instrumentalities, equipment and facilities as shall promote the
safety, health, comfort and convenience of its patrons, employees and the public.”'


91 D.15-04-021 at 53.


Additional support for the state policy requiring safe electric utility operations and the duty for the
Commission to ensure safe and reliable electric service is found in Pub. Util. Code § 399.2(a). 92


92 D.13-03-032, at 43, citing Pub. Util. Code § 399.2(a)(1) at footnote 58: “See Publ. Util.
Code §§ 399(b), 399.2(a) and 399.8(a);” D.02-04-055, at 35, footnote 10: “§ 399.2(a.);”
D.09-09-030, at 78-81; and D.19-05-042 at 9. Several decisions also state the same or similar
phrase, such as Resolution ESRB-8, D.09-08-030, D.12-04-024, and D.20-05-051.


*25  Pursuant to this authority, the Commission reviews the use of proactive power shutoffs by
PG&E, SCE, and SDG&E in late 2019 as a wildfire mitigation measure to protect public safety.


3. Standard of Review


In setting forth the standard of review for this proceeding, the Commission states that, as previously
determined, information of unsafe utility practices that would put a reasonable person on notice
is sufficient to put a utility on notice of a violation of Pub. Util. Code § 451. 93  “The question
is whether, based on the notice provided, reasonable persons would know that their conduct is at
risk.” 94  Moreover, a utility can be found to have knowingly violated the broad safety obligations
of Pub. Util. Code § 451 without a specific statute, rule, or order barring the conduct. 95
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93 D.99-04-029 at 19; D.19-04-049 at 17-18: “The question is whether, based on the notice
provided, reasonable persons would know that their conduct is at risk.”


94 D.19-04-049 at 17-18.


95 Pacific Bell Wireless (Cingular) v. PUC, 140 Cal. App. 4th 718 (Cal. App. 4th Dist. June
20, 2006).


4. Burden of Proof


“[A] utility must show that its actions, practices, methods, and decisions show reasonable judgment
in light of what it knew or should have known at the time, and in the interest of achieving safety.” 96


Evidence of accepted industry practices will often be relevant to a reasonableness inquiry, but
compliance with such practices will not relieve the utility of the burden of showing that its conduct
was reasonable. 97  In the context of PSPS events, in Resolution ESRB-8, the Commission stated
that under its reasonableness review, SDG&E's “burden of demonstrating that its decision to shut
off power is necessary to protect public safety” and other reasonableness factors “shall apply to
all electric IOUs.” 98


96 D.18-07-025 at 5.


97 D.94-03-048 at 37.


98 Resolution ESRB-8 (July 12, 2018) at 4-5: “SDG&E has the burden of demonstrating that
its decision to shut off power is necessary to protect public safety,” and “The reasonableness
review discussion in D.12-04-024 and detailed above shall apply to all electric IOUs.” See
D.12-04-024 at 30.


5. Organization of Decision


*26  The next several Sections of this decision are organized by topics.


In Section 6, we address an argument relied upon by the utilities throughout this proceeding to
justify their level of compliance with the PSPS Guidelines and the reasonableness of their conduct
related to the proactive power shutoffs of late 2019. This argument is that the utilities, following
the Commission's decision in May 2019 adopting the PSPS Guidelines, lacked sufficient time to
prepare for the late 2019 events.
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In Section 7, we address critical aspects and the reasonableness of the decision-making process
relied upon by utilities immediately prior to proactively shutting off electric power to mitigate the
potential for catastrophic wildfire and whether this process complied with the PSPS Guidelines.
In Section 7.1., we review whether the utilities balanced the harms against the benefits of a
PSPS event, before de-energizing. In Section 7.2., we review whether the utilities relied upon de-
energization as a mitigation measure of last resort.


In Section 8, we review the utilities' compliance with the law, rules, and regulations that governed
utilities when preparing for, during, and after a PSPS event, such as prior notice to customers,
communications with public safety partners, and restoring electricity. These law, rules, and
requirements are sometimes referred to herein as “event specific” guidelines.


In Section 9, we review the utilities' compliance in 2019 with the laws, rules, and regulations that
governed those aspects of proactive power shut offs not connected to an actual PSPS event, such
as identifying public safety partners and critical facilities and infrastructure in advance of an event,
establishing primary and secondary contact information for critical facilities and infrastructure in
advance of an event, updating contact information for Medical Baseline customers in advance
of an event. These laws, rules, and regulations are sometimes referred to herein as “non-event
specific” guidelines.


In Section 10, we review the utilities' compliance in 2019 with the reporting requirements related
to PSPS events, including the 10-day post-event reports.


6. Adequate Time to Prepare for Late 2019 Proactive Power Shutoffs


As a preliminary matter, we address an argument made by PG&E and SCE related to the proactive
power shutoffs of late 2019 to justify the extent, or lack of, compliance with the governing law,
rules, and regulations. These utilities argue, to different degrees, they did not have adequate time
to prepare before the onset of the 2019 fire season.


6.1. SED Report - Adequate Time to Prepare


The utilities raised this argument in comments filed in the proceeding in September and November
2020, after SED issued its report. Therefore, the SED Report does not directly address the
utilities' argument that their lack of time to implement D.19-05-042 excused any noncompliance.
However, the SED Report does identify a number of areas of substantial concern and large gaps
in the information provided by the utilities and suggests these deficiencies were due to “delay in
implementing the Guidelines.” 99
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99 SED Report at 81.


*27  For example, the SED Report finds “delay in implementation” contributed to the following:
(1) failure to consider public safety risks, as none of the utilities' 10-day post-event reports
and progress reports included a comprehensive list of the public safety risks considered; 100


(2) failure to provide notice, as SCE's webpage did not provide in-language PSPS information
to the non-English speaking public; 101  (3) failure to prepare, as PG&E appears to have failed
to coordinated with first/emergency responders and local jurisdictions regarding backup power
needs; 102  (4) failure to coordinate with public safety partners, as PG&E and SCE did not include
water and communications infrastructure providers in their emergency operations centers and,
as a result, critical facilities lost power and may not have had the backup power necessary to
maintain emergency communications or provide water to the public; 103  (5) failure to communicate
critical information to public safety partners, as PG&E and SCE failed to provide to public
safety partners with accurate Geographic Information System (GIS) shapefiles, depicting the
potential de-energization areas, which are vital for public safety partners to fully understand the
impact on critical facilities and to mitigate negative impacts on the public; 104  and (6) failure to
install sufficient equipment, as all the utilities lacked sufficient equipment to promote situational
awareness which could have resulted in uninformed decisions to de-energize. 105


100 SED Report at 81.


101 SED Report at 81.


102 SED Report at 82.


103 SED Report at 82.


104 SED Report at 82.


105 SED Report at 82.


These are some of the examples used by the SED Report to demonstrate that the utilities were
unprepared, in many respects, to rely on proactive power shutoffs as a wildfire mitigation measure
in 2019. The SED Report does not comment upon the persuasiveness of the utilities' argument that
their failure to fully prepare was a result of the Commission's issuance of D.19-05-042 just a few
months before the start of the 2019 wildfire season.
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6.2. Utilities - Adequate Time to Prepare


More specifically, the utilities argue that following the Commission's issuance of D.19-05-042 and
before the onset of the 2019 wildfire season, they simply did not have enough time to prepare. The
PSPS Guidelines, set forth in D.19-05-042, were adopted in May 2019 and, as the utilities point
out, the 2019 wildfire season started just a few months later. This argument forms the backbone
of their request for the Commission to find the utilities were - as time permitted - in “substantial
compliance” with the PSPS Guidelines in late 2019 and, as a result, that the Commission should
find the utilities' conduct sufficient - as time permitted - and excuse any lapses in compliance.
The utilities point to the Commission's statement in D.19-05-042 to support their ““substantial
compliance” argument: “It is expected that the utilities will make every effort to implement these
guidelines in advance of the 2019 wildfire season; however, the Commission recognizes that some
of these guidelines will take additional time to fully deploy.”


6.3. Parties - Adequate Time to Prepare


*28  The parties generally agree with the findings of noncompliance by the SED Report and do
not agree with the utilities' argument of the lack of time to prepare. As summarized by Joint Local
Governments:
“The utilities had a significantly longer runway to prepare for de-energization than the time
between the issuance of D.19-05-042 and the start of the 2019 de-energization season. And
the common-sense preparations--learning about community demographics and critical facilities,
coordinating with state and local emergency management officials, and working to understand
the on-the-ground impacts of shutting off the power to large swaths of customers--did not require
Commission mandates for the utilities undertake them.” 106


106 Joint Local Governments October 16, 2020 Opening Comments at 39.


Furthermore, Joint Local Governments state:
“The utilities did not take seriously enough the enormous responsibility that comes with holding
the power to de-energize millions of people, and their customers suffered as a result.” 107


107 Joint Local Governments October 16, 2020 Opening Comments at 43. (fn. omitted.)


The other parties make the same point.
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6.4. Discussion - Adequate Time to Prepare


The Commission is unconvinced by the utilities' argument that they lacked sufficient time to
prepare, based on the utilities' fundamental obligation to promote the safety of their customers
under § 451 of the Pub. Util. Code. We also find the utilities' argument unpersuasive because,
since 2009, the Commission had in place a framework to assist utilities in preparing for these
proactive power shutoffs. While some of the rules and regulations in Resolution ESRB-8 (July 12,
2018) and D.19-05-042 (May 30, 2019) may have been new for utilities, we review the utilities
overall conduct regarding the proactive power shutoffs from the perspective of their fundamental
obligation to protect the safety of the public, as argued by many of the parties, and we take into
consideration the fact that the Commission, together with the utilities and stakeholders, have been
working on wildfire mitigation issues and proactive power shutoffs for approximately a decade.


As far back as 2009, the Commission begin to build the framework for these proactive power
shutoffs. More than a decade ago, the Commission required that the public harm be identified
and weighed against the benefits of these proactive power shutoffs. The Commission also warned
utilities that these proactive power shutoffs must only be used as a wildfire mitigation measure of
last resort - after all other alternatives were considered.


When the Commission announced more definitive rules and regulations in 2019, 108  only a few
months before the proactive power shuts offs at issue here, the utilities had, as far back as 2009, the
benefits of clear instructions and policy directives from the Commission to guide their preparations
with customers, governments, and communities for the use of proactive power shutoffs as a
wildfire mitigation measure. The utilities' arguments they were caught off guard in 2019, did not
understand the extent of the possible public harm in 2019, or had inadequate time to better prepare
for the events of 2019, are wholly unconvincing.


108 D.19-05-042 at Appendix A.


6.5. Corrective Action - Adequate Time to Prepare


*29  No corrective actions are adopted in response to the Commission's finding that the utilities
had sufficient time to prepare for PSPS events before the 2019 wildfire season. However, we rely
upon our finding, among other things, in our below analysis of whether the utilities reasonably
complied with the 2019 PSPS Guidelines and with Pub. Util. Code § 451 in late 2019.
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7. Utility Decision-Making Process Immediately
Prior to Late 2019 Proactive Power Shutoffs


Section 7 is organized as follows:


In Section 7.1, we address the topic of the risks and harms related to PSPS events and the laws,
rules, and regulations that require utilities, before initiating a PSPS event, to identify public safety
risks and weigh the harms of a PSPS event against the potential for catastrophic wildfire caused
by utility infrastructure.


In Section 7.2, we address the topic of the use of PSPS as a mitigation measure of “last resort”
and the laws, rules, and regulations the require utilities, before initiating a PSPS event, to consider
alternatives to de-energization and only de-energize as a mitigation measure of last resort.


7.1. Identify Public Safety Risks and Weigh Harms


When deciding whether to proactively shut off electric power to customers to mitigate the potential
for catastrophic wildfire due to utility infrastructure, a utility must first engage in a critical analysis:
identify and consider the safety risks to the public from shutting off electric power; and, after
the utility identifies and considers these safety risks, then the utility must weigh the risks of a
PSPS event against the benefits of initiating a PSPS event. The directive to weigh these harms
and benefits has been part of the Commission's framework for proactive de-energizations since
2012, 109  and later affirmed in 2018 and 2019. 110  In 2019, the Commission again affirmed this
requirement in D.19-05-042, stating utilities must “provide [in the 10-day post-event reports] an
explanation of how the utility determined that the benefit of de-energization outweighed potential
public safety risks.” 111  This directive that utilities must evaluate and weigh the public safety risks
prior to a proactive de-energization is founded on their obligation to promote the safety of their
customers in Pub. Util. Code § 451.


109 D.12-04-024 at 33.


110 Resolution ESRB-8 (July 12, 2018) at 5 and D.19-05-042, Appendix A at A24.


111 D.19-05-042, Appendix A at A24.


Below we review whether the utilities reasonably complied with this directive to identify, consider,
and weigh the safety risks to the public from shutting off electric power against the benefits
of initiating a PSPS event. We also review whether the utilities reasonably complied with the
related 10-day post-event reporting requirement on this topic. We review the utilities' reasonable
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compliance with these directives within the context of their obligation to promote safety under
Pub. Util. Code § 451.


7.1.1. SED Report - Identify Public Safety Risks and Weigh Harms


*30  The SED Report is clear: the utilities failed to account for the safety risks to the public when
deciding whether to shut off electric power in late 2019. 112  The SED Report states that no evidence
exists that the utilities identified the risks to the public, stating that “Nowhere in the three electric
IOUs' post-event reports and Progress Reports was there a discussion of a comprehensive list of
public safety risks considered.” 113  On this basis, the SED Report concludes that, in the absence
of any effort to identify the risks to the public resulting from shutting off power, the utilities failed
to comply with the Commission directive to weigh the risks against the benefits of a PSPS event.
In summarizing its findings, the SED Report states,


112 SED Report at 56-61.


113 SED Report at 81.


“The main focus of the utilities' decision to de-energize appeared to be reducing wildfire risks,
which, while important, was not weighed against the impact on the public [of shutting off power].
The apparent delay in conducting the proper research in order to meet the requirement to consider
all public safety risks, in addition to potential wildfires, appears to have led to numerous issues...,
such as losing critical water facilities and all methods of communication, ineffective notifications
for people/communities with access and functional needs, inadequate resources provided to
mitigate PSPS impacts, etc.” 114


114 SED Report at 81.


7.1.2. Utilities - Identify Public Safety Risks and Weigh Harms


The utilities disagree with the conclusion of the SED Report and state, to various degrees, that
they actually did identify the safety risks to the public resulting from shutting off power and did
weigh these risks in determining whether to initiate a PSPS event. In terms of the related reporting
requirement, the utilities do not contest the SED Report's conclusion that the utilities failed to
provide documentation of this critical exercise in post-event reporting.
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In addition, PG&E suggests the issue here solely relates to the adequacy of its reporting and that
matters pertaining to the 10-day post-event reports, such as identification of public safety risks,
should be deferred to R.18-12-005. 115


115 PG&E September 2, 2020 Opening Comments at 24.


SCE states it worked closely with county emergency management offices prior to the 2019 PSPS
events to identify potential public safety concerns and continues to coordinate with these agencies
to mitigate risks throughout a power shutoff. 116  SCE further urges the Commission to reject
parties' “meritless accusations,” which incorrectly claim SCE did not appropriately consider public
safety or weigh the costs and benefits of de-energization in decisions to de-energize. 117


116 SCE September 2, 2020 Opening Comments at 32.


117 SCE November 16, 2020 Reply Comments at 6.


*31  SDG&E provides slightly more information in response to the SED Report, stating that it
sought to balance the risk that weather and other conditions may contribute to ignitions against
the inconvenience and hardship customers face from power shutoffs. 118  SDG&E explains that it
seeks to mitigate the public safety impacts of PSPS events through significant communications
with customers and public safety partners, to ensure customers are prepared during these periods
of extreme wildfire risk, with communications plans, generator programs and customer resource
centers. 119


118 SDG&E September 2, 2020 Opening Comments at 30.


119 SDG&E September 2, 2020 Opening Comments at 30.


7.1.3. Parties - Identify Public Safety Risks and Weigh Harms


The parties overwhelmingly state that, based on their experience and their review of the 10-
day post-event reports, all the utilities failed to adequately, or completely failed to, weigh the
public safety risks of shutting off electricity prior to the events in late 2019. The parties also
overwhelmingly suggest that this failure was due, in large part, to the fact that PG&E and SCE
never even sought to identify the specific harms the public could potentially suffer due to a power
shutoff. The parties suggest SDG&E performed better than PG&E and SCE in terms of identifying
public risks related to shutting off the power but that SDG&E's performance was still unacceptable.
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The SED Report captures, in detail, many of the complaints and observations by parties related to
this issue and we do not repeat those here. 120  This decision focuses on comments filed by parties
in response to the SED Report.


120 SED Report at 56-61.


In addressing this topic, Joint CCAs summarize the problem presented in 2019, as follows: “[I]n
order to establish that an outage is necessary to protect public safety, an IOU must identify
and estimate/quantify all reasonably foreseeable outage risks, and conduct a balancing analysis
to ensure that the wildfire risks avoided by cutting power clearly outweigh the unmitigated
outage risks created by de-energizing.” 121  The utilities failed to do so, according to Joint CCAs,
particularly PG&E, but SCE and SDG&E also underperformed. 122  “PG&E's ‘customer impact’
considerations in these [post-event] reports were limited to acknowledging of the number of
customers (including critical and Medical Baseline customers) who would lose power as a result
of the outage, without any further attempt to assess or quantify outage risks or to weigh outage
risks against wildfire risks. Further, the analysis does begin to mention the direct impacts to
local governments, emergency responders, and community-based organizations that had to rally
to provide support, care and basic needs for tens of thousands of people who were without power.
“ 123


121 Joint CCAs October 16, 2020 Opening Comments at 4.


122 Joint CCAs October 16, 2020 Opening Comments at 6.


123 Joint CCAs October 16, 2020 Opening Comments at 5-6.


*32  Mussey Grade fully agrees with Joint CCAs and the SED Report regarding the utilities'
lack of effort to identify customer and public harm from proactive de-energization. Joint CCAs
and Mussey Grade point out that the failure of the utilities to identify risks and harms from a
power shutoff was a “critical” failure. Mussey Grade also emphasizes the failure of the utilities to
articulate the threshold for initiating a PSPS event.


In terms of weighing the risks and benefits of a power shutoff, Cal Advocates states all three
utilities failed to fully describe how they weighed the benefits of de-energization against the public
safety risks in their decision-making process. 124  SBUA is more direct, stating the utilities' shallow
answers regarding the “weighing of public safety are actually quite telling; the problem is that they
never undertook the required analysis.” 125
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124 Cal Advocates October 16, 2020 Opening Comments at 34.


125 SBUA November 16, 2020 Reply Comments at 2.


Specifically regarding PG&E, Joint Local Governments found that its 10-day post-event reports
failed to provide a meaningful discussion of how PG&E determined that the benefit of de-
energization outweighed the potential public safety risks. 126  Similarly, TURN concludes that,
after engaging in probative discovery, PG&E did not conduct a cost benefit analysis and does
not have any supporting documents or workpapers. 127  Joint CCAs agrees, stating that “[i]n order
to determine that the benefit of de-energization outweighed potential public safety risks, PG&E
would have needed to, but did not, conduct an analysis that considers the number of people that
would be impacted by the PSPS event, the potential duration of the PSPS event, the potential safety
risks for the affected population (particularly the vulnerable), and other factors. 128


126 Joint Local Governments October 16, 2020 Opening Comments at 31-32.


127 TURN October 16, 2020 Opening Comments at 3.


128 Joint CCAs October 16, 202 Opening Comments at 4.


Regarding SCE, Joint Local Governments state that SCE did not provide the required information
about its decision-making process, whether it weighed the potential public safety harms of de-
energization (or even understood them), or why the alternatives to de-energization were not
viable. 129


129 Joint Local Governments October 16, 2020 Opening Comments at 32.


*33  Regarding SDG&E, TURN concludes, again after probative discovery, that SDG&E did not
conduct a cost benefit analysis and does not have any supporting documents or workpapers. 130


CforAT states “SDG&E's strategy continues to be to minimize and deflect any risks or problems
with its process for turning off the power, and to assert that everything is fine...and shunting
the responsibility to others.” 131  SBUA states SDG&E's “bald assertions of compliance” fails to
demonstrate or illustrate compliance with the requirement to consider harms and that SDG&E
violated the D.19-05-042 in this regard. 132  UCAN states SDG&E unilaterally and arbitrarily
decided that the risk of a wildfire far outweighs the costs of a power outage without conducting
or providing analysis or evidence to support this assertion. 133
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130 TURN October 16, 2020 Opening Comments at 6.


131 CforAT October 16, 2020 Opening Comments at 14-15.


132 SBUA October 16, 2020 Opening Comments at 9.


133 UCAN October 16, 2020 Opening Comments at 3.


7.1.4. Discussion - Identify Public Safety Risks and Weigh Harms


In 2019, the PSPS Guidelines, the Commission's decisions, and the utilities' obligation to “promote
safety” set forth in § 451 of the Pub. Util. Code established a framework for protecting the safety
of customers in the event of the need to shut off power to avoid a catastrophic wildfire. A key
component of this framework required utilities to identify, evaluate, weigh, and report the potential
safety risks resulting from a PSPS event.


Based on the evidence presented, all three of the utilities largely (1) failed to identify the possible
safety risks resulting from an electric power shutoff - including obvious risks to school children,
those medically dependent on electricity, as well as businesses and (2) failed to evaluate these
safety risks as part of the analysis of weighing the benefits and risks/harms before deciding whether
to shut off electric power to mitigate the potential for wildfire caused by utility infrastructure.


TURN's analysis was particularly persuasive. TURN focused its resources on the single question
of how the utilities “determined that the benefit of de-energization outweighed potential public
safety risks.” TURN states that, at the conclusion of its discovery on this issue, it was:
“exceedingly clear that the IOUs have not complied with this requirement. In fact, the IOUs have
not even attempted to comply with this requirement. Rather, as shown below, the IOUs have
arbitrarily declared that the benefits of de-energization outweighed potential public safety risks
without conducting any analysis.” 134


134 TURN October 16, 2020 Opening Comments at 2.


*34  The importance of this threshold question cannot be overstated. Non-compliance with this
requirement may have resulted in more PSPS events than necessary in 2019, which would have
been harmful to the public. PG&E, SCE, and SDG&E made little or no effort to even contest these
findings by parties and the SED Report.
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Accordingly, consistent with the SED Report and the statements by parties, we find that in late
2019, the utilities focused on the risks and harms related to wildfire, which, while critical, was
only part of the necessary analysis. To uphold the utility obligation to promote safety under §
451 of the Pub. Util. Code and comply with the PSPS Guidelines, the utilities needed to identify,
evaluate, weigh, and report the potential for harm to their customers resulting from a proactive de-
energization. As such, we find that in late 2019, PG&E, SCE, and SDG&E failed to reasonably
comply with the requirement in the 2019 PSPS Guidelines to identify, evaluate, and weigh the
potential for harm to their customers resulting from a proactive de-energization. In failing to
reasonably comply with the requirement to identify, evaluate, and weigh the potential for harm
to their customers resulting from a proactive de-energization, PG&E, SCE, and SDG&E failed to
comply with the obligation in Pub. Util. Code § 451 to promote safety of customers. In addition,
we find that, due to the absence of sufficient detail, PG&E, SCE, and SDG&E failed to comply
with the related 10-day post-event reporting requirement in the PSPS Guidelines on this issue.


7.1.5. Corrective Action - Identify Public Safety Risks and Weigh Harms


The SED Report and the parties make a number of suggestions regarding Commission remedies
in response to the failures by the utilities in 2019 to identify, evaluate, weigh, and report public
safety risks and harms of the PSPS events. The SED Report and some parties suggest modifications
to the utilities' PSPS protocols; other parties suggest a range of monetary remedies, including
significant penalties. Many parties urge the Commission to adopt large monetary penalties, either
in this phase of the proceeding or in a future phase of the proceeding. The need for monetary
penalties - to provide accountability and improved compliance - was one of the most pressing
concerns of parties.


The SED Report focuses primarily on how PG&E could improve its PSPS protocols. The SED
Report suggests that PG&E coordinate with stakeholders and public safety partners to identify
essential services and assess the potential public safety risks posed by de-energization. In addition,
the SED Report states PG&E should document in a report its efforts to identify essential services
and the public safety risks considered to determine the benefit of de-energization outweighed the
potential public safety risks. 135  The SED Report does not recommend monetary remedies, such
as penalties.


135 SED Report at 56-61.


*35  Many of the parties focus on the need for utilities to more thoroughly address in the 10-
day post-event reports the public safety risks considered in connection with a PSPS event. For
example, Mussey Grade recommends the Commission be as prescriptive as possible in detailing
what information it expects utilities to provide in these reports and, in addition, aggressively pursue
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the need for utilities to identify and quantify customer and resident risks and harms from de-
energization in an appropriate proceeding, such as R.18-12-005. 136  Mussey Grade also states
that some of the shortcomings associated with the utilities' lack of transparency in their decision-
making process have already been addressed by D.20-05-051. 137


136 Mussey Grade October 16, 2020 Opening Comments at 12.


137 Mussey Grade October 16, 2020 Opening Comments at 12.


Similarly, Cal Advocates states that the utilities should be required to clearly explain in the 10-
day post-event reports risk models, risk assessment processes, cost-benefit analysis, and provide
further documentation on how the power disruptions to customers and the general public is
weighed against the benefits of a proactive de-energization. 138  Cal Advocates further states that, in
response to its discovery request, SDG&E was able to provide a detailed description of the criteria
and analysis used to determine whether to initiate a de-energization and described the processes
to assimilate a multitude of criteria into a decision on whether or not the risk is great enough to
de-energize. 139  Cal Advocates recommends SDG&E provide this level of detail of its criteria and
analysis when reporting on the decision-making process in its future post-event reports. 140


138 Cal Advocates October 16, 2020 Opening Comments at 36.


139 Cal Advocates October 16, 2020 Opening Comments at 34.


140 Cal Advocates October 16, 2020 Opening Comments at 34.


In addition to, or instead of, improved PSPS protocols, many parties suggest the Commission
impose monetary remedies, such as penalties under Pub. Util. Code §§ 2107 and 2108, to send
a strong message to the utilities that both their evaluation of, and reporting in, 2019 of public
safety risks were wholly inadequate. Parties also suggest a monetary remedy is needed to prevent
utilities from failing in the future to consider and weigh public safety risks against the benefits
of the PSPS event. Parties also urge the Commission to adopt monetary remedy to somehow
compensate customers for enduring the 2019 PSPS events, through bill credits or PSPS-related
cost disallowances. PG&E has already voluntarily provided bill credits to some customers affected
by its 2019 PSPS events.


*36  Based upon the comments by parties, we are particularly concerned about deterring future
utility noncompliance with Pub. Util. Code § 451 and the critical guideline to identify, evaluate,
weigh, and report public risks. Because the utilities' failures in 2019 to reasonably identify,



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2107&originatingDoc=Ib1b0de59cf3b11ebaa829251c41d9359&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2108&originatingDoc=Ib1b0de59cf3b11ebaa829251c41d9359&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS451&originatingDoc=Ib1b0de59cf3b11ebaa829251c41d9359&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Order Instituting Investigation on the Commissions Own..., 2021 WL 2473851...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 55


evaluate, weigh, and report public risks were grossly deficient and even non-existent, we find that
a monetary remedy is appropriate.


In crafting a monetary remedy, we also seek to address our concern about the extent of the
harm experienced by customers as a result of the 2019 PSPS events. While under appropriate
circumstances, and consistent with the PSPS Guidelines, utilities may initiate PSPS events, the
utilities in 2019 did not reasonably comply with the critical guideline to identify, evaluate, weigh,
and report public risks. This requirement has existed since 2012 and is fundamental to the utilities'
legal obligation to protect the public safety under Pub. Util. Code § 451. Moreover, as we
mentioned above, if utilities had engaged in this analysis, their implementation of the 2019 PSPS
events may have been more targeted and the resulting harms to customers may have been reduced.


In crafting a monetary remedy, our jurisdiction is, generally, limited to penalties, rate adjustments,
bill credits, or other adjustments to a utility's ratemaking mechanisms. The Commission does
not have jurisdiction to award damages to utility customers for losses of, for example, personal
property, damage to real estate, lost wages, business losses, emotional distress, or personal injury.
Furthermore, Commission authority to adjust collected rates is limited by the certain restrictions
prohibiting retroactive ratemaking.


In this proceeding, while the Commission has jurisdiction to impose penalties under Pub. Util.
Code §§ 2107 and 2108 for the utilities' conduct in 2019, we are reluctant to impose monetary
penalties because, in striking a balance between the need in 2019 for utilities to initiate PSPS events
in response to evolving, dangerous conditions against the equally compelling need to conduct
PSPS events in a safe manner, we find that, rather than adopt penalties, we should adopt a remedy
to create ongoing incentives for utilities to improve their conduct related to their decision-making
process leading up to initiating future PSPS events and only use power shutoffs as a mitigation
measure of last resort.


For all these reasons, we find that a ratemaking remedy, in the form of a future downward rate
adjustment for customers with the amount of the downward adjustment tied to the duration and
scope of any future PSPS events will serve to address the Commission's concerns discussed above
and recognize the undue harms caused to customers by overly broad PSPS events. To minimize the
complexity of this ratemaking remedy, this downward rate adjustment will not apply retroactively
but, instead, apply starting on the effective date of this decision..


*37  The adopted ratemaking remedy will prevent utilities from recovering from customers any
undercollections of authorized revenue requirement due to the lower volumetric sales caused by
a power shutoff during a PSPS event, thereby providing all customers with lower rates based on
the duration and scope of the PSPS event. 141  The utilities will continue to recover all authorized
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costs and expenses related to preparing for and initiating PSPS events, such as training, operational
facilities, staffing, outreach, technology, and other costs and expenses. 142


141 On March 10, 2021, the Administrative Law Judge issued a ruling directing the utilities
to provide an accounting of the PSPS events that occurred in their service territories in
2019 and 2020 and an estimate of how those events impacted revenue collections. This
ruling is available on the Commission's website at the Docket Card. The estimates by
the utilities of unrealized revenues due to PSPS events in 2019 and 2020 are as follows:
PG&E $13.8 million in 2019 and $4.9 million in 2020; SCE $563,000 in 2019 and
$499,506 in 2020; and SDG&E $225,551 in 2019 and $359,757 in 2020. The utility
responses detailing their calculation methodologies can be found on the Commission's
website at the Docket Card on the following links: PG&E Unrealized Revenue 2019 and
2020: https://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M376/K031/376031858.PDF;
SCE Unrealized Revenue 2019 at page 177: https://docs.cpuc.ca.gov/
PublishedDocs/Efile/G000/M369/K691/369691925.PDF; SCE Unrealized Revenue
2020: https://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M373/K420/373420325.PDF;
SDG&E Unrealized Revenue 2019 and 2020: https://docs.cpuc.ca.gov/PublishedDocs/Efile/
G000/M375/K483/375483850.PDF.


142 The Commission may also take further actions with regards to the issue of lower volumetric
sales during a PSPS in the Energy Resource Recovery Account (ERRA) proceeding or other
appropriate proceedings.


The ratemaking remedy we adopt is as follows:


PG&E, SCE, and SDG&E shall forgo collection in rates from customers of all
authorized revenue requirement equal to estimated unrealized volumetric sales
and unrealized revenue resulting from PSPS events after the effective date of
this decision. Additionally, PG&E, SCE, and SDG&E shall (1) agree on one
methodology to rely upon in calculating these estimated unrealized volumetric
sales and unrealized revenue, (2) include the total amount of estimated unrealized
volumetric sales and unrealized revenue resulting from PSPS events in the ERRA
proceedings addressing the years in which the PSPS events occurred, (3) detail
the method of calculating the estimated unrealized sales and unrealized revenue in
the ERRA proceedings, (4) report these estimated unrealized sales and unrealized
revenue in an annual PSPS report, as addressed by the Commission in R.18-12-005.
Regarding any pending ERRA or future ERRA proceeding, the utility shall request
via an email to the Administrative Law Judge (and the service list) whether
additional testimony is required on this topic and establishes a procedure for
submitting this information on an ongoing basis in the ERRA proceeding. The







Order Instituting Investigation on the Commissions Own..., 2021 WL 2473851...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 57


ERRA proceedings, R.18-12-005, or other proceeding may be the appropriate
forum to consider further details regarding this directive, such as whether this
rate disallowance should be increased to reflect sales, if any, of excess power due
to a proactive power shutoff and whether a different methodology or standard
methodology should be used by the utilities in calculating this disallowance. This
directive to forgo collection in rates of unrealized sales and unrealized revenues
shall remain effective until a utility demonstrates improvements in identifying,
evaluating, weighing, and reporting public harm when determining whether to
initiate a PSPS event.


*38  Furthermore, in response to the above-noted deficiencies in the level of detail provided by
utilities in 10-day post-event reports, we find PG&E, SCE, and SDG&E must provide significantly
more information and analysis in 10-day post-event reports in the future. We review the 2019 10-
day post-event reports in more detail at Section 10, herein, and adopt additional corrective actions
based on our review there. We adopt the following corrective action pertaining to reporting of risks
and harms from de-energizations below.


PG&E, SCE, and SDG&E shall identify and quantify customer, resident, and the general public
risks and harms from de-energization and clearly explain in the 10-day post-event reports
risk models, risk assessment processes, and provide further documentation on how the power
disruptions to customers, residents, and the general public is weighed against the benefits of a
proactive de-energization. PG&E, SCE, and SDG&E shall also explain, in detail, the threshold
established for initiating a PSPS event in the 10-day post-event reports.


7.2. Last Resort - PSPS as a Mitigation Measure of Last Resort,
Alternatives Considered, and Mitigation Measure Employed


In 2019, one of the “overarching” PSPS Guidelines stated utilities “must deploy de-energization
as a measure of last resort and must justify why de-energization was deployed over other possible
measures or actions....” 143  The Commission further addressed the related reporting requirement,
stating utilities must justify this “last resort” measure by including in the 10-day post-event reports
the “[d]ecision criteria leading to de-energization, ...an evaluation of alternatives to de-energization
that were considered and mitigation measures used to decrease the risk of utility-caused wildfire
in the de-energized area.” Furthermore, as correctly explained by SBUA, “The purpose of the
explanation in the post-events report is not to offer a post-hoc justification but to demonstrate
that the IOU actually and seriously made the required reasonableness determination before de-
energization.” 144
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143 D.19-05-042, Appendix A at A1.


144 SBUA October 16, 2020 Opening Comments at 2-3.


Faced with the prospect of wildfire, it was clear in 2019 that the Commission found it critical for
utilities to establish, as part of their decision-making process prior to initiating a power shutoff,
that the power shutoff was the wildfire mitigation measure of last resort. 145  Moreover, the “last
resort” component of the decision-making process was not new in 2019. The Commission first
presented the concept of using proactive power shutoffs as a mitigation measure of “last resort”
in 2012. 146


145 D.19-05-042 at 68; Resolution ESRB-8 (July 12, 2018) at 4; and D.12-04-024 at 30.


146 D.12-04-024 at 30.


*39  Below we review whether the utilities reasonably complied with the 2019 directive to rely
on de-energization as a last resort mitigation measure and to perform an analysis to support the
decision to use this last resort mitigation measure, including consideration of alternatives and
mitigation measures. We also review whether the utilities reasonably complied with the related 10-
day post-event reporting requirements. We review the utilities' reasonable compliance with these
directives within the context of their obligation to promote safety under Pub. Util. Code § 451.


7.2.1. SED Report - Mitigation Measure of Last Resort and
Alternatives Considered, and Mitigation Measure Employed


The SED Report does not provide a comprehensive analysis of whether the utilities used
proactive power shutoffs as a mitigation measure of last resort in late 2019. Instead, as
explained by Mussey Grade “The SED report outline is predominantly oriented towards issues of
customer communication, outreach, notifications, and coordination with public safety, community,
and communication partners.” 147  However, as Mussey Grade explains, while communication,
outreach, notification, and coordination are important topics, “[r]eview of utility performance
during the autumn 2019 power shutoff events must ... also be oriented towards whether the IOUs
made sufficient effort to avoid a power shutoff, whether a power shutoff was indeed a last resort,
and whether they are obtaining sufficient information to allow them to reduce the need for power
shutoff in the future.” 148
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147 Mussey Grade October 16, 2020 Opening Comments at 4-5.


148 Mussey Grade October 16, 2020 Opening Comments at 4-5.


The SED Report does not address the overall sufficiency of the utilities' reporting in their 10-day
post-event reports on the use of PSPS as a “last resort” either. The SED Report, does, however,
highlight some major deficiencies in how the utilities addressed the concept of “last resort” in their
10-day post-event reports. In reviewing PG&E's “last resort” analysis, the SED Report makes the
observation, that “PG&E provided general information with minimal quantitative supporting data
or rationale.” 149  The SED Report finds SCE failed to document how its power shutoffs were used
as a last resort mitigation measure, stating that “SCE should document in the report the evaluation
of alternatives to de-energization.” 150  Regarding SDG&E, the SED Report provides “SDG&E
should document in the report the evaluation of alternatives to de-energization.” 151


149 SED Report at 56.


150 SED Report at 56.


151 SED Report at 56.


*40  The SED Report provided some analysis on the sufficiency of the utilities' reporting on this
“last resort” and provided little analysis on the utilities' application of this critical concept.


7.2.2. Utilities - Mitigation Measure of Last Resort and
Alternatives Considered, and Mitigation Measure Employed


PG&E disagrees with the SED Report. 152  Overall, PG&E states it considered alternatives and
presented its alternatives in the 10-day post-event reports. 153  PG&E states, however, that in 2019
only one of its reports included a detailed description of alternatives. 154  In that report, PG&E
points to alternatives considered, including clearing of approximately 1,200 hazard trees, pre-
patrols on the transmission lines, disabling automatic reclosers, implementing sectionalization. 155


PG&E admits alternatives were not identified in its other 2019 reports, which PG&E describes
as “less robust.” 156


152 PG&E November 16, 2020 Reply Comments at 27.
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153 PG&E November 16, 2020 Reply Comments at 27.


154 PG&E November 16, 2020 Reply Comments at 27-28.


155 PG&E November 16, 2020 Reply Comments at 27.


156 PG&E November 16, 2020 Reply Comments at 27.


SCE states, with no meaningful explanation, that “PSPS is used only when all other options
have been exhausted and there are no reasonable alternatives to maintain public safety.” 157  SCE
acknowledges its failure to provide any explanation of its statement, confirming that, “In 2020,
SCE will include additional quantitative data to more comprehensively describe the criteria used
in deciding to de-energize, including an evaluation of the alternatives considered.” 158


157 SCE September 2, 2020 Opening Comments at 68.


158 SCE September 2, 2020 Opening Comments at 56-57.


SDG&E seems to suggest that, facing the imminent threat of wildfire, few alternatives exist.
“During PSPS events, SDG&E considers alternatives to de-energization where available such
as circuit reconfiguration to minimize outage duration, or the implementation of generators
or microgrids as alternatives. Prior to wildfire season, SDG&E conducts comprehensive
evaluations of each high-risk circuit prone to PSPS to establish alternatives to de-energization.
In most instances, alternatives are associated with hardening efforts, which are longer term
alternatives.” 159


159 SDG&E September 2, 2020 Opening Comments at 29.


7.2.3. Parties - Mitigation Measures of Last Resort,
Alternatives Considered, and Mitigation Measure Employed


*41  Overall, parties are not convinced the utilities relied upon de-energization as a last resort
mitigation measure in 2019. In part, this conclusion is based on the lack of adequate documentation
on this topic in the 2019 10-day post-event reports. The absence of information on this topic is a
recurring theme in comments.


Mussey Grade characterizes the 2019 proactive de-energizations as a “go-to” option rather than a
mitigation measure of last resort and states that the reporting on this topic was “generally cursory
and unconvincing.” 160  Joint CCAs argue that, “[f]or an outage to qualify as a PSPS event, the IOU
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must meet its burden of proving that the outage was initiated as a last resort,” which they failed
to do. 161  In addressing the concept of last resort, the consideration of alternatives, and the related
10-day post-event reporting requirements, Joint Local Governments express deep concern, stating
this reporting requirement is among the most important, “not because they obligate the utilities
to report their deliberative processes but because they require the utilities to have a deliberative
process that fully considers the potential impacts of de-energization. The utilities did not met their
obligations to provide full description of their de-energization decision-making processes, and
it appears those failings are because neither utility has a decision-making process that extends
beyond just the wildfire risks.” 162  Joint Communications Parties emphasis the importance of the
last resort analysis, stating that, to limit the significant harms imposed by PSPS events, the scope
and duration must be limited to the greatest extent possible and only used as a “measure of last
resort” but the utilities “fell short” in that respect in 2019. 163


160 Mussey Grade October 16, 2020 Opening Comments at 5.


161 Joint CCAs October 16, 2020 Opening Comments at 3.


162 Joint Local Governments October 16, 2020 Opening Comments at 30-31. (Emphasis in
original.)


163 Joint Communications Parties October 16, 2020 Opening Comments at 2.


7.2.4. Discussion - Mitigation Measure of Last Resort,
Alternatives Considered, and Mitigation Measure Employed


In 2019, PSPS was and remains a wildfire mitigation measure of “last resort.” The Commission's
directive to utilities to use proactive de-energizations only as a wildfire mitigation measure of
last resort was clearly stated in 2019. 164  In addition to relying on PSPS as a mitigation measure
of last resort, the Commission required utilities in 2019 to report on this topic by submitting,
as part of their 10-day post-event reports, an explanation of, among other things, why the
utility determined this last resort mitigation measure should be relied upon and the alternatives
considered. These directives, while stated in the Commission's 2019 decision, 165  were first
adopted by the Commission almost a decade earlier, in 2012. 166  As such, the utilities should have
been prepared to provide comprehensive reporting on this topic but did not.


164 D.19-05-042, Appendix A at A1.
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165 D.19-05-042, Appendix A at A1.


166 D.12-04-024 at 30.


*42  The SED Report, for the most part, focused on compliance with the reporting requirement and
not on whether the utilities engaged in the “last resort” analysis. Parties, however, overwhelmingly
argued the utilities failed to rigorously perform this critical analysis.


The importance of the reporting requirement cannot be overstated. In the absence of adequate
reporting of how the utilities relied upon de-energization as a last resort and the alternative
considered, the utilities cannot assure the Commission or the public that the utilities are acting
in a manner that promotes the safety of the public. Based on the reports submitted for the 2019
de-energizations, neither the Commission nor parties were adequately apprised of the utility
decision-making process related to the last-resort analysis and, as a result, customers, governments,
businesses, and our vulnerable populations were left uninformed and angry.


For these reasons, based on the record presented for 2019, we find PG&E, SCE, and SDG&E
failed to reasonably comply with the directive to include in their 10-day post-event reports the “last
resort” analysis and alternatives considered. In addition, in the absence of sufficient information
in these 2019 reports to show otherwise, we find PG&E, SCE, and SDG&E failed to reasonably
comply with the requirement to perform “last resort” analysis or consider alternatives and, as
a result, failed to comply with the directive in Pub. Util. Code § 451 to promote the safety of
customers.


In terms of the reporting requirement, we anticipate that going forward, the utilities' reporting
shortcomings in 2019 regarding explaining how they used de-energization as a last resort
mitigation measure have been addressed by the additional reporting directives adopted in
D.20-05-051. 167  Our 2020 decision applies revised and more prescriptive reporting requirements
in the 10-day post-event reports on utilities for how they made the decision to de-energize. 168  In
D.20-05-051, the Commission required that 10-day post-event reports “shall include a thorough
and detailed description of the quantitative and qualitative factors it considered in calling,
sustaining, or curtailing each de-energization event (including information regarding why the
de-energization event was a last resort option) and a specification of the factors that led to the
conclusion of the de-energization event” 169  These 2020 reporting requirements seek to rectify
the 2019 deficiencies in the utilities' 10-day post-event reports regarding an explanation of the
decision-making process.


167 D.20-05-051, Appendix A at A9.
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168 D.20-05-051, Appendix A at A9.


169 D.20-05-051, Appendix A at A9.


*43  However, to further ensure utilities engage in the “last resort” analysis, including
consideration of alternatives to a PSPS event, we adopt additional corrective actions below. As
part of the corrective actions, we expand upon our directive in D.19-05-042 to the utilities to
share best practices and lessons learned. 170  The Commission intends to refine its directive to
utilities pertaining to sharing best practices and lessons learned, including the related reports, in
R.18-12-005.


170 D.19-05-042, Appendix A at A3, stating “The electric investor-owned utilities must report on
lessons learned from each de-energization event, including instances when de-energization
protocols are initiated, but de-energization does not occur, in order to further refine de-
energization practices. In addition, the utilities must work together to share information and
develop best practices across California.”


7.2.5. Corrective Action - Mitigation Measure of Last Resort,
Alternatives Considered, and Mitigation Measure Employed


PG&E, SCE, and SDG&E shall immediately implement a collaborative effort, to be referred to
as the Joint Utility PSPS Working Group, which includes, at a minimum, a monthly joint utility
meeting to share all lessons learned and best practices pertaining to the use of proactive de-
energizations as a last resort mitigation measure, alternatives considered, a robust reporting format
to fully inform and assure the public and the Commission that these matters were adequately
considered prior to proactively shutting off power.


PG&E, SCE, and SDG&E shall memorialize each meeting of the Joint Utility PSPS Working
Group in a joint report that includes, at a minimum, the date/time, attendees, topics discussed, and
action items for each utility. PG&E, SCE, and SDG&E shall jointly file and serve these reports,
on or before 14 days after the date of the meeting, in R.18-12-005 or a successor proceeding.
The Commission's Safety and Enforcement Division is authorized to require additional topics or
further details be included in this report and revised reports filed and served as directed herein.


PG&E, SCE, and SDG&E shall include separate sections in the 10-day post-event reports on the
following topics required by D.19-05-042: (1) how the utility used proactive de-energization as
a last resort mitigation measure, (2) the alternatives considered, and (3) the mitigation measures
employed.
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We also seek to encourage the utilities to rely upon the last resort analysis and report upon
their analysis by adopting the above noted ratemaking remedy, which requires utilities to forgo
collection in customer rates of estimated unrealized sales and revenues due to proactive de-
energizations.


8. Event Specific Requirements - Compliance with Laws,
Rules, and Regulations Applicable to PSPS Events


*44  Section 8 addresses the rules, regulations, and laws implicated in the time period when
a utility prepares for an imminent proactive power shutoff, during such an event, and at the
conclusion of the event. In past Commission decisions, the Commission identified some of the
actions that must be accomplished by utilities during this critical window of time. In 2019, these
actions included (1) the minimum content of and timeline for notice by utilities to all affected
customers, public safety partners, and local and state jurisdictions in preparation for, during, and
at the conclusion of a proactive power shutoff, (2) continuous updates by utilities of the status of
the proactive power shutoff on the utility's website, (3) sharing best practices on communicating
with public safety partners, (4) communicating seamlessly with emergency responders and local
governments, (5) sharing geographic information with public safety partners, (6) coordinating
with emergency operations centers and incident command systems, and (7) embedding liaisons at
emergency operations centers.


In this decision, the Commission's review focuses on areas of concern identified in the SED Report
and by parties in this proceeding to consider the utilities' adherence and implementation of the
laws, rules, and regulation, including the PSPS Guidelines, applicable in 2019 within the context
of the utilities' obligation to promote the safety of the public in Pub. Util. Code § 451.


8.1. Notice in Preparation for, During, and After a PSPS Event


In 2019, the PSPS Guidelines contained extensive directives on the timing, content, and method of
delivery (e.g., in person notice, if needed, was required) for notice by utilities to customers, public
safety partners, local and state jurisdictions, and others in preparation for an imminent PSPS event,
during a PSPS event, at the conclusion of a PSPS event.


In 2019, the Commission also set forth different notice requirements for different groups of people,
such as customers using diverse languages, vulnerable populations, public safety partners, local
and state jurisdictions, and others in unique circumstances. 171
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171 D.19-05-042 at 97.


To assist the utilities in establishing a framework for notice to these different groups of people, the
Commission in 2019 pointed to other well-established emergency notification frameworks. The
Commission stated,


“The Statewide Alert and Warning Guidelines (Guidelines) provide guidance and
expectations for jurisdictions throughout California to ensure that all available
tools are used to alert and warn members of the public about emergencies.
Although the Guidelines do not explicitly address de-energization and do not
adopt notification and communication methods when there is a loss of power,
the Guidelines create a strategy for notice to residents by local jurisdictions.
The utilities must partner with local and state public safety partners to develop
notification strategies that comport with the Guidelines for all customer groups,
recognizing that the utilities retain responsibility to ensure notification of affected
public safety partners, critical facilities and infrastructure and customers. 172


172 D.19-05-042 at 97.


*45  Importantly, the Commission stated in 2019 that utilities “must develop notification strategies
for all customer groups affected by de-energization.” 173  In 2019, the Commission was clear: a
one-size fits all approach was not workable. Instead, strategies must be developed for different
groups depending on their unique needs for notice.


173 D.19-05-042 at 98-99.


Below we review whether the utilities reasonably complied with the guidelines pertaining to
notification strategies in preparation for an imminent PSPS event, during a PSPS event, and at the
conclusion of a PSPS event within the context of the utility obligation to promote safety set forth
in Pub. Util. Code § 451. The notice issues we review here apply to notice in preparation for an
imminent PSPS event, notice during a PSPS event, and notice at the conclusion of a PSPS event.
Efforts by utilities to generally educate the public in advance of the fire season regarding PSPS
events are reviewed in Sections 8.2 and 9.9.
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8.1.1. SED Report - Notice in Preparation for, During, and After a PSPS Event


The SED Report states that, because the utilities' 2019 10-day post-event reports presented
information in an inconsistent format and, in addition, in an “unorganized mass of data,” it was
difficult to assess the utilities' compliance with the prior notice requirements. 174


174 SED Report at 28.


Regarding prior notice to the SED Director, the SED Report concludes that PG&E and SCE failed
to adequately report on the content of that notice, 175  such as the number of potential affected
customers and the estimated time for power restoration. Based on the information provided, the
SED Report was further unable to verify whether PG&E and SCE provided timely notice to
the SED Director when power was fully restored. 176  Regarding timely notice to the California
Independent System Operator (CAISO) of these proactive power shutoffs and power restoration
on transmission lines, 177  the SED Report finds deficiencies by PG&E, SCE, and SDG&E. 178


The SED Report analyzed notice to public safety partners but, again, found the analysis difficult
because the utilities did not use a consistent format to present the data. 179


175 Resolution ESRB-8 (July 12, 2018) at 6.


176 SED Report at 31.


177 D.19-05-042, Appendix A at A46.


178 SED Report at 32.


179 SED Report at 32.


*46  Regarding the content of prior notice to public safety partners, the SED Report points to four
Commission requirements for prior notice to public safety partners and concludes PG&E, SCE,
and SDG&E, at least once, failed to include (1) the estimated start time in the notice before the
power shutoff, 180  (2) the estimated duration of the power shutoff, 181  (3) the estimated time to
full power restoration, 182  and (4) the number of Medical Baseline customers in the impacted area
to first/emergency responders and/or local jurisdictions. 183


180 SED Report at 32-33.
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181 SED Report at 33.


182 SED Report at 33.


183 SED Report at 33-34.


Regarding the content of prior notice of an imminent PSPS event to all other affected customers, the
SED Report finds further deficiencies. The SED Reports points out that in 2019 the Commission
required utilities to include three pieces of information in the prior notice to all other affected
customers, (1) estimated event start-time, (2) estimated duration of the event, and (3) estimated
time to power restoration. 184  The SED Report finds that the content of these prior notices varied
among the utilities. The SED Report concludes that no utility demonstrated it provided estimated
duration of event or estimated time to power restoration in its prior notices. 185  Aside from
confirming that prior notice was sent, the SED Report finds PG&E's October 23, 2019 10-day
post-event report indicated PG&E failed to provide any notice to 2,100 customers, including 22
Medical Baseline customers, with PG&E explaining that it had no customer information on file or
the customer service point identification ID # (SPID) was not mapped to the local transformer. 186


As part of its analysis, the SED Report also examined notice templates. 187


184 SED Report at 34.


185 SED Report at 34.


186 SED Report at 34.


187 SED Report at 34-35.


In addition to content of these notices, the SED Report also analyzes the utilities' compliance
with the notice timelines adopted by the Commission. 188  In 2018 and 2019, the Commission
adopted different timelines for prior notice depending on the type of entity receiving the notice.
For example, the Commission directed utilities to provide public safety partners, certain adjacent
jurisdictions (those that might lose power), 189  and all other customers prior notice on slightly
different timelines to reflect the needs of these different groups for more or less advance warning of
the planned power shutoff. 190  The SED Report includes a comprehensive analysis of compliance
with these timelines. 191


188 SED Report at 35-36.
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189 The term “adjacent jurisdictions” is used interchangeably with the terms “adjacent local
jurisdictions” in the PSPS Guidelines.


190 D.19-05-042, Appendix A at A8.


191 SED Report at 35-36.


*47  The SED Report concludes that none of the utilities appeared to comply with the timelines for
“priority” notice to certain adjacent jurisdictions because none addressed this notice requirement
or attached relevant notice scripts for these adjacent jurisdictions. 192


192 SED Report at 38.


Regarding timely prior notice to public safety partners, the SED Report finds numerous instances
of noncompliance by all three utilities. 193  The SED Report finds PG&E provided no information
on timeliness of priority notice to “adjacent local jurisdictions” and only provided prior notice to
public safety partners in compliance with the guidelines for one of its five PSPS events in 2019. 194


The SED Report points to untimely notice by PG&E to California Cable and Telecommunications
Association (CCTA) members, Comcast, Verizon Wireless, City of Ukiah, City of Healdsburg,
and Northern California Power Agency. 195  To illustrate the extent of the impact on different
communities and public safety partners of this PG&E noncompliance, the SED Report provides
several excerpts from stakeholder comments. One such excerpt from the comments by Northern
California Power Agency states:


193 SED Report at 36.


194 SED Report at 36.


195 SED Report at 35-37.


“[D]uring the PSPS events of October 9 and 10 [2019], PG&E did not provide any direct
notification to NCPA [Northern California Power Agency] through the Grid Control Center.
Instead, NCPA learned that PG&E planned to de-energize 12 to 20 transmission-level customers
during a Cal OES update call.” 196


196 SED Report at 36, quoting NCPA Comments on PG&E Post-PSPS Event Report for October
9 to October 12, 2019, filed December 31, 2019, letter dated November 19, 2019 at 4. The
abbreviation Cal OES refers to the Governor's Office of Emergency Response.
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Another excerpt for the comments by CLECA stated:
“PG&E gave members [of CLECA] lists of their accounts that would be impacted by a PSPS event;
several of these lists were wrong and failed to include the actual transmission-level accounts that
were shut-off, some of which accounts were shutoff with no notice.” 197


197 SED Report at 37, citing CLECA January 10, 2020 Response at 4.


The SED Report does not address whether PG&E provided timely 24-48-hour advance notice to
“all other affected customers.” 198  Regarding the timeliness of PG&E's advance notice to affected
customers 1-4 hours before a de-energization, the SED Report finds PG&E provided notice sooner,
at times, to avoid violating the curfew hours of the Telephone Consumer Protection Act. Regarding
the majority of PG&E's PSPS event, the SED Report states that it was unable to verify timeliness
of advance notice within the one-to-four hour window because the methods employed by PG&E to
present its notice data were confusing. 199  Regarding the mandatory requirement to provide notice
at the beginning of a de-energization event, 200  the SED Report finds PG&E met this requirement
for three of its five PSPS events in 2019. 201  The SED Report points to a few egregious examples
of non-compliance, such as AT&T not receiving notice until hours after the October 9, 2019 event
and, likewise, the City of Santa Rosa not receiving notice until approximately one hour after PG&E
de-energized the area. 202  The SED Report finds PG&E failed, in certain instances, to provide
notice to customers prior to re-energizations. 203  In one instance, PG&E incorrectly provided a
consolidated notice of re-energizations, after-the-fact, rather than before, that occurred throughout
the day. 204  Regarding notice that restoration had been completed, the SED Report notes PG&E's
October 23, 2019 post-event report does not address this issue. 205  In response to the requirement
that the utility explain why it was unable to provide the required 2 hours advance notice, the
SED Report finds PG&E failed to give some customers two-hour advance notice for all five of its
2019 PSPS events. The SED Report states the number of customers PG&E failed to notify two-
hours in advance for each of the five 2019 PSPS events are 1,400, 23,000, 22,000, 2,100, and
800. 206  According to the SED Report, PG&E was unable to provide the required notice because of
lack of adequate customer identification information, manual processes failed, customers were not
mapped to a specific transformer, and other reasons. This topic is detailed in the SED Report. 207


The SED Report does not address whether PG&E complied with the language requirements in
2019 for the various notices. 208


198 SED Report at 38.
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199 SED Report at 39.


200 D.19-05-042, Appendix A at A8.


201 SED Report at 40.


202 SED Report at 40.


203 SED Report at 41.


204 SED Report at 41.


205 SED Report at 42.


206 SED Report at 42.


207 SED Report at 42-43.


208 SED Report at 45.


*48  Regarding the timeliness of SCE's notices in 2019, the SED Report finds that one of SCE's
10-day post-event reports (October 21, 2019) failed to indicate the exact time that SCE provided
advance notice to affected public safety partners, failed to attach a script, and failed to provide
a clear estimate of the potential start-time of the event. 209  For two events (November 15, 2019
and November 23, 2019), the SED Report states SCE failed to adhere to the timelines, stating that
the uncertainty around when the dangerous weather conditions would impact the areas resulted in
SCE providing notice later than planned. 210  The SED Report finds SCE failed to address priority
notice, if any, given to “adjacent local jurisdictions.” 211  The SED Report further find SCE did not
provide timely notification 24-48 hours in advance of de-energization for three of its six events
to “all other affected customers.” 212  SCE stated, for example, that timely notice as not possible
due to the sudden appearance of extreme weather, difficulties with weather models, rapid change
in real world conditions. 213  The SED Report includes a few examples, including:


209 SED Report at 37.


210 SED Report at 37.


211 SED Report at 38.


212 SED Report at 38.
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213 SED Report at 38.


“During the November 13 PSPS Event, SCE stated that weather changes prevented it from
providing customers advance notice.” 214


214 SED Report at 39, citing to SCE November 23 Post-Event Report at 6.


“During the November 23 PSPS Event, 1,192 customers were de-energized without notice and 36
customers were proactively de-energized with less than 45 minutes of notice because of changing
weather conditions.” 215


215 SED Report at 39, citing to SCE November 23 Post-Event Report at 6.


In terms of the mandatory guideline to provide notice at the beginning of a de-energization, the
SED Report find that SCE only met this requirement for three of its six events in 2019. 216  For
example, the SED Report finds that Acton received notice that the “Shovel” circuit would be de-
energized about one hour after it had already occurred. 217  Regarding the mandatory notice prior to
re-energizing, the SED Report, generally, finds all the utilities “had trouble” complying with this
guidelines. 218  Regarding notice after re-energization had been completed, the SED Report finds
SCE provided insufficient information and documentation attached to post-event reports, and, as
a result is unable to determine whether SCE complied with this notice guideline. 219  Regarding
providing notice in the required languages, the SED Report finds SCE did not comply with this
guideline at least twice. 220


216 SED Report at 40, citing to D.19-05-042, Appendix A at A8.


217 SED Report at 40.


218 SED Report at 41, citing to D.19-05-042, Appendix A at A8.


219 SED Report at 42.


220 SED Report at 45.


*49  Regarding SDG&E, the SED Report finds that SDG&E provided no information on the
timeliness of priority notice to “adjacent local jurisdictions.” 221  The SED Report does not address
whether SDG&E provided advance notice to public safety partners. 222  The SED Report does
not address whether SDG&E provided 24-48 hour advance notice to “all affected customers.” 223
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Regarding advance notice to “all affected customers” 1-4 hours in advance of de-energizing, the
SED Report finds that on October 10, 2019 and October 20, 2019, SDG&E provided notice outside
of this (more than four hours before a de-energization) to avoid disturbing customers during
sleeping hours. 224  Regarding compliance with the mandate that utilities provide notice when the
de-energization is initiated, 225  the SED Report finds that SDG&E failed to comply with this
requirement for both its October 10, 2019 and October 20, 2019 events. 226  The SED Report notes
that SDG&E combined into one chart several confusing metrics on the timing of notices, which
made it difficult for SED to review the data. 227  The SED Report does not address whether SDG&E
complied with the requirement to provide notice immediately prior to re-energization. 228  Because
SDG&E presented the data on notice that power has been restored to “all affected customers,” the
SED Report is unable assess compliance. 229  Regarding the requirement that the utility provide
an explanation if the utility was unable to provide advance notice at least two hours before a
de-energization, the SED Report finds SDG&E did not meet this requirement for two PSPS
events, October 20, 2019 PSPS event (total of 495 customers not notified, including 40 Medical
Baseline customers, five critical facilities and infrastructure customers) and October 28, 2019
PSPS event (total of 1,412 customers not notified, including 57 Medical Baseline customers, 54
critical facilities and infrastructure customers). 230  The SED Report does not address whether
SDG&E complied with the language requirements for notice in 2019. 231


221 SED Report at 38.


222 SED Report at 36.


223 SED Report at 36.


224 SED Report at 40.


225 D.19-05-042, Appendix A at A8.


226 SED Report at 41.


227 SED Report at 41.


228 SED Report at 41.


229 SED Report at 42.


230 SED Report at 44.
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231 SED Report at 44.


8.1.2. Utilities - Notice in Preparation for, During, and After a PSPS Event


*50  PG&E does not address whether it complied with the Commission's notice requirements for
public safety partners but, instead, states:


“Without waiving its right to rebut these specific allegations if necessary, PG&E
notes that its failure to provide notice to certain customers for those events is within
the scope of the Order to Show Cause phase of R.18-12-005 and therefore, to avoid
inconsistent or duplicative rulings, should not be the subject of this OII [Order
Instituting Investigation]. 232


232 PG&E September 2, 2020 Opening Comments at 17.


Regarding “adjacent jurisdictions,” PG&E states it did not provide priority notification to all
adjacent jurisdictions because, according to its interpretation of D.19-05-042, PG&E only was
required to provided priority notification to adjacent jurisdictions “that may lose power as a
result of de-energization.” 233  Regarding notice to all affected customers 1 to 4 hours in advance,
PG&E agrees to be more consistent and clear in its presentation of notification information going
forward. 234  Regarding notice to all affected customers immediately before a de-energization,
PG&E does not address this issue and, instead, states PG&E's compliance with this guideline
is within the scope of the Order to Show Cause phase of R.18-12-005 and therefore, to avoid
inconsistent or duplicative rulings, should not be the subject of this OII. 235  PG&E does not contest
the conclusion that if failed to provide notice that it would be restoring power, except to point
out that it provided some customers notice that power would be restored for the October 23, 2019
event and states that its systems will be prepared to handle this notice, going forward, starting
September 2020. 236  Regarding the requirement that the utility provide an explanation if it failed
to provide at least 2 hours prior notice of a de-energization, PG&E does not fully address this issue,
instead, stating PG&E's efforts regarding those issues are currently being litigated in the Order
to Show Cause phase of R.18-12-005. 237  PG&E does not address whether it complied with the
language requirements. 238
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233 PG&E September 2, 2020 Opening Comments at 17, citing to D.19-05-042, Appendix A
at A7.


234 PG&E September 2, 2020 Opening Comments at 18.


235 PG&E E September 2, 2020 Opening Comments at 18.


236 PG&E E September 2, 2020 Opening Comments at 19.


237 PG&E E September 2, 2020 Opening Comments at 19.


238 PG&E E September 2, 2020 Opening Comments at 19.


*51  SCE states, it performed as well as possible, under the circumstances and the lack of time
to prepare, stating:
“As acknowledged in the applicable PSPS guidance decision (Phase 1 Decision), which was
controlling at the time of these PSPS events, it was not feasible to implement all of the
recommendations prior to the 2019 wildfire season. Resolution ESRB-8 also acknowledged that
“it is not practicable to have an absolute requirement that electric IOUs provide advance notice to
customers prior to a de-energization event.” While SCE did not, at all times during the events at
issue in this proceeding, strictly comply with each specific guideline in the Phase 1 Decision, SCE
has complied with the overarching Commission directive to develop a robust compliance program
as quickly as possible.” 239


239 SCE September 2, 2020 Opening Comments at 2.


SDG&E states it complied with the notice requirements in the 2019 PSPS Guidelines and disputes
the comments by parties suggesting it was not serious about its efforts to notice customers in
2019. 240  SDG&E states it attempted to provide notice of de-energization as early as it reasonably
believed a de-energization was likely and engaged in ongoing communications with Cal OES
on its notification strategy and in parallel worked with local and tribal governments to ensure
that notification protocols were integrated with the goal of having local governments provide
supplemental or secondary notifications utilizing pre-designed templates or scripts developed by
SDG&E. 241  SDG&E further states that, to prepare for the 2019 wildfire season, it refined its
notification and communication practices in response to D.19-05-042 and, in various reports, it
has thoroughly described the steps it took to comply with the then-existing requirements. 242
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240 SDG&E November 16, 2020 Opening Comments at 2-3.


241 SDG&E September 2, 2020 Opening Comments at 7.


242 SDG&E November 16, 2020 Opening Comments at 3.


8.1.3. Parties - Notice in Preparation for, During, and After a PSPS Event


The analysis provided by parties of whether the utilities complied with the various notice
requirements is the subject of extensive comments by parties. Overall, parties found numerous
instances of deficient notice. Some of these comments are referred to below. Parties focus on
four aspects of notice: (1) whether the required notice was even provided, (2) whether the content
of any notice provided was sufficient, (3) whether the notice was provided in a timely manner
consistent with the PSPS Guidelines, and (4) whether the 10-day post-event reports included
sufficient information about notice.


*52  Joint Local Governments state PG&E failed to comply with a number of the notification
requirements in 2019 and suggests the bulk of PG&E's notification practices were not effective. 243


Joint Local Governments also state that the Commission must focus on the issue of whether
PG&E complied with the notice requirements and not whether PG&E's post-event reports
were sufficiently descriptive (although robust reports are certainly important). 244  Joint Local
Governments also confirm the conclusions of the SED Report that SCE also failed to implement a
number of the then-existing requirements for notice. 245  The Joint Local Governments agree with
the observation in the SED Report about the shortfalls and lack of clarity in all the utilities' 10-day
post-event reports but, again, emphasizes that the real issue is whether the utilities complied with
the substantive requirements to provide effective notification. 246


243 Joint Local Governments October 16, 2020 Opening Comments at 24-26.


244 Joint Local Governments November 16, 2020 Reply Comments at 24.


245 Joint Local Governments November 16, 2020 Reply Comments at 26-27.


246 Joint Local Governments November 16, 2020 Reply Comments 28.


Cal Advocates provides extensive analysis on the utilities' compliance with the notice
requirements. Some of the topics addressed are summarized below. Overall, Cal Advocates
presents a dismal portrait of notice in 2019, finding that the utilities “gave inadequate or no
advance notification to 5,000 public safety partners and priority notification entities and 14,000
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Medical Baseline customers” 247  Cal Advocates states that, overall, PG&E and SCE performed
inadequately while SDG&E performed better. 248  Cal Advocates further finds that, with respect to
Medical Baseline customers, SDG&E performed well. 249  However, according to Cal Advocates,
PG&E failed to provide 24-hour advance notice to 14,966 out of a total of 76,978 (almost 20
percent) of its Medical Baseline customers and SCE failed to notify 1,498 out of 3,967 (38 percent)
of its Medical Baseline customers 24-48 hours in advance for the late 2019 PSPS events. 250


247 Cal Advocates October 16, 2020 Opening Comments at i.


248 Cal Advocates October 16, 2020 Opening Comments at ii.


249 Cal Advocates October 16, 2020 Opening Comments at 10.


250 Cal Advocates October 16, 2020 Opening Comments at 11.


*53  Regarding PG&E, Cal Advocates finds PG&E did not have adequate systems in place
for providing advance notice to public safety partners and critical facilities and infrastructure
customers. Specifically, Cal Advocates states that PG&E confirmed it failed to provide advance
notice to thousands of public safety partners and other related entities. 251  Cal Advocates further
finds PG&E provided generic and imprecise estimates of the duration of the power shutoff to “all
other customers and that these estimates were so imprecise they were not meaningful.” 252


251 Cal Advocates October 16, 2020 Opening Comments at 7.


252 Cal Advocates October 16, 2020 Opening Comments at 27.


Regarding SCE, Cal Advocates states SCE largely relied upon a manual system for notice in 2019
and, therefore, did not have an adequate system for notifying critical facilities and infrastructure
customers or for keeping track of which customers had been notified in any of SCE's six
de-energizations. Cal Advocates further finds SCE failed to provide an estimated duration or
restoration time to “all other customers.” 253


253 Cal Advocates October 16, 2020 Opening Comments at 28.


Regarding SDG&E, Cal Advocates finds SDG&E seems to have made reasonable attempts to
communicate the estimated duration and estimated restoration time to all affected customers in
2019. 254
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254 Cal Advocates October 16, 2020 Opening Comments at 29.


Cal Advocates recommends penalties, fines, further review, and corrective actions in response
to the deficiencies in notice provided by utilities in 2019. Cal Advocates recommends that the
Commission adopt a standardized approach to determining which “critical facilities” should be
eligible for the 48-72 hours notice. 255


255 Cal Advocates October 16, 2020 Opening Comments at 9.


City of San Jose states that, for the October 9, 2019 event, PG&E pushed back the timing of when
PG&E would de-energize the City of San Jose until there was a difference of 20 hours between
the initial time PG&E projected for the shutdown and when PG&E initiated the shutdown, which
caused great inconvenience to the City of San Jose personnel as they were on standby at the City
Emergency Response Center when they could have been attending to other business. 256


256 City of San Jose October 16, 2020 Opening Comments at 8.


*54  City of San Jose states it is unsure of whether PG&E appropriately noticed Medical Baseline
customers and, City of San Jose further explains that because PG&E provided the customer
identification and notification information to the County of Santa Clara (not to City of San Jose),
City of San Jose remained unclear about the identify of such customers during most of the PSPS
events. 257  City of San Jose concludes by requesting the Commission require the utilities to provide
Medical Baseline customer information to cities (not just counties). 258  City of San Jose further
states that more precise estimates of start times for the PSPS events would be helpful, as the
generalized estimates provided by PG&E were not helpful. 259


257 City of San Jose October 16, 2020 Opening Comments at 9.


258 City of San Jose October 16, 2020 Opening Comments at 9.


259 City of San Jose October 16, 2020 Opening Comments at 10.


Based on Acton's experience, Acton request that the Commission find SCE failed to comply with
the guideline to provide estimated time of full restoration of power in notice to public safety
partners. 260
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260 Acton October 16, 2020 Opening Comments at 21.


8.1.4. Discussion - Notice in Preparation for, During, and After a PSPS Event


The guidelines adopted by the Commission in D.12-04-024, Resolution ESRB-8, and D.19-05-042
set forth the Commission's expectations of the utilities for the timing and content of notice before,
during, and after a PSPS event. In any particular situation, additional content or more frequent
notice may have been reasonable in 2019 to comply with the PSPS Guidelines and utility obligation
under Pub. Util. Code § 451 to promote the public safety.


Based on parties' comments and the SED Report, we find that the content and the timing of the
notice provided by PG&E and SCE in 2019 often failed to reasonably comply with the notice
guidelines in D.12-04-024, Resolution ESRB-8, and D.19-05-042 and, as a result, PG&E and SCE
failed to comply with Pub. Util. Code § 451. While SDG&E's provision of notice would benefit
from certain improvements, overall, we find SDG&E reasonably complied with the 2019 PSPS
Guidelines for the timing and content of notice before, during, and after a PSPS event and Pub.
Util. Code § 451.


Based on our review of the notice guidelines, we further note that some notice guidelines are
mandatory and other are discretionary, which caused a certain amount of confusion in 2019. The
Commission will further explore this area of the guidelines in R.18-12-005. Our review also
highlights that certain notice guidelines would benefit from clarification or minor modifications.
However, because our review of the notice guidelines in R.18-12-005 continues, we will only
make minor clarifications and modifications here based on the record of this proceeding and the
problems that occurred in 2019.


*55  First, we modify the guidelines, to the extent necessary, to direct the utilities to provide
customer information to cities, in addition to all other required entities. This modification responds
to City of San Jose's concerns that the utilities did not provide needed information about customers
directly to the city in 2019 because the Commission in the October 2019 Executive Director letters
and Resolution L-598 did not clarify that cities should be included. The Commission's guidelines
currently apply to counties and tribal governments. 261  Today, in response to concerns raised by
City of San Jose, we modify Resolution L-598 (December 9, 2019) to include cities. The Order
of Resolution L-598 is modified as noted below:


261 Resolution L-598 (December 9, 2019).



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS451&originatingDoc=Ib1b0de59cf3b11ebaa829251c41d9359&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS451&originatingDoc=Ib1b0de59cf3b11ebaa829251c41d9359&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS451&originatingDoc=Ib1b0de59cf3b11ebaa829251c41d9359&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS451&originatingDoc=Ib1b0de59cf3b11ebaa829251c41d9359&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
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“The electric investor-owned utilities are authorized to share Medical Baseline information with
county, city, and tribal government emergency response personnel, upon the county, city, or tribal
government's request, when a PSPS protocol is initiated.” 262


262 Resolution L-598 (December 9, 2019), Order 4 at 6.


“The electric investor-owned utilities are authorized to share with county, city, or tribal
governments, upon the county, city, or tribal government's request, the addresses within their
jurisdiction that are or will be impacted by planned or announced PSPS events.” 263


263 Resolution L-598 (December 9, 2019), Order 4 at 6.


“The address data is to be shared solely for the purpose of allowing a county, city, or tribal
government to identify with particularity the areas and addresses within the scope of a PSPS event
and shall not be shared or used for any other purpose.” 264


264 Resolution L-598 (December 9, 2019), Order 4 at 6.


Second, in response to the problems encountered by SED and parties when analyzing the utilities'
data demonstrating compliance with the notice guidelines, which, as described by SED, consisted
of an “unorganized mass of data,” below we direct the utilities to take steps to organize and present
the data for analysis in a more organized and accessible manner.


8.1.5. Corrective Action - Notice in Preparation for, During, and After a PSPS Event


PG&E, SCE, and SDG&E shall immediately initiate efforts to assist the Commission's Safety
and Enforcement Division in developing a standardized 10-day post-event reporting template for
indicating compliance with, among other things, all the PSPS guidelines pertaining to notice and,
in addition, shall ensure, in consultation with Safety and Enforcement Division, that any format
used to report compliance with all notice guidelines is readily accessible for analysis by the Safety
and Enforcement Division.


*56  PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred
to as the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly
joint utility meeting to share all best practices and lessons learned relevant to development of a
consistent format for reporting, in the 10-day post-event report, compliance with all the notice
guidelines (both mandatory and discretionary) set forth in the PSPS Guidelines and any other
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applicable laws, rules, and regulations. PG&E, SCE, and SDG&E shall provide information on
the following notice topics, at a minimum, in the 10-day post-event reports: (1) the time the
utility activated its Emergency Operations Center, the time the utility determined it was likely
to de-energize, and the time the utility notified public safety partners; (2) whether public safety
partners/priority notification entities received notice 48-72 hours in advance of anticipated de-
energization; (3) whether all other affected customers/populations received notice 24-48 hours in
advance of anticipated de-energization; (4) whether all affected customers/populations received
notice 1-4 hours in advance of anticipated de-energization; (5) whether all affected customers/
populations received notice when the de-energization was initiated; (6) whether all affected
customers/populations received notice immediately before re-energization begins; and (7) whether
all affected customers/populations received notice when re-energization was complete. In a report,
as designated by SED, the utilities shall respond to any failure to provide notice consistent with the
guidelines with an explanation of what caused these failures and how the utilities will correct those
failures. PG&E, SCE, and SDG&E shall comply with the reporting requirement herein pertaining
to the Joint Utility PSPS Working Group.


PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or a successor
proceeding, which shall identify, among other things, the dates/times when the Joint Utility PSPS
Working Group convened and the webpage links to all meeting reports filed with the Commission.
The details of the annual report, including the date to be filed, shall be determined in R.18-12-005.


PG&E, SCE, and SDG&E are authorized to share Medical Baseline customers information with
county, city, and tribal government emergency response personnel, upon the county, city, or tribal
government's request, when a PSPS protocol is initiated.


PG&E, SCE, and SDG&E are authorized to share with county, city, or tribal governments, upon
the county, city, or tribal government's request, the addresses within their jurisdiction that are or
will be impacted by planned or announced PSPS events.


PG&E, SCE, and SDG&E shall prepare, in consultation with parties to this proceeding, a joint
utility recommendation for clarifying the entities required to receive notifications 48-72 hours
in advance of the de-energization and file the recommendation as a motion for consideration by
parties in R.18-12-005.


8.2. Information Sharing: Continuous Updates of Actual De-
Energizations on Website Homepage and Dedicated Webpage


*57  In 2019, the PSPS Guidelines required that “utilities must provide up-to-date information,
including a depiction of the boundary of the de-energization event, on their websites' homepage
and a dedicated Public Safety Power Shutoff webpage regarding the de-energization event.” 265
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This guideline addresses two basic concepts. The requirements to (1) provide current information
(including map boundaries) of the de-energization and affected area on website home page and (2)
provide current information on an event and general information about proactive de-energizations
on dedicated webpages.


265 D.19-05-042, Appendix A at A18.


Below we determine whether the utilities reasonably complied with this guideline regarding
information on utility website homepages and dedicated webpage within the context of their
obligation to promote safety set forth in Pub. Util. Code § 451.


8.2.1. SED Report - Information Sharing: Continuous Updates of
Actual De-Energizations on Website Homepage and Dedicated Webpage


The SED Report finds all three utilities met the basic requirement of creating a dedicated PSPS
webpage. 266  However, according to the SED Report, PG&E and SCE demonstrated shortcomings
regarding the operation of their webpages. For example, the SED Report found PG&E's PSPS
webpage experienced use beyond the capacity of the PG&E's system due to overwhelming web
traffic. 267  In addition, the SED Report found accessibility concerns for the Access and Functional
Needs communities. 268


266 SED Report at 23.


267 SED Report at 23.


268 SED Report at 23.


Regarding PG&E, the SED Report further found that, in late 2019, while PG&E placed information
on its website, deficiencies in content, accessibility, accuracy of information, and traffic capacity
(inability to handle the surge in the volume of web traffic during a de-energization) rendered
PG&E's website unable to perform the intended purposes. 269  The SED Report also points to
deficiencies regarding PG&E's efforts via its website to serve non-English speakers, outreach
to Access and Functional Needs customers, for example customers who use screen readers, and
failure to provide timely update on the website. 270  The Commission is examining the failures of
PG&E regarding its website in the Order to Show Cause in R.18-12-005. 271
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269 SED Report at 51.


270 SED Report at 51.


271 SED Report at 51.


*58  Regarding SCE, the SED Report notes SCE encountered problems in 2019 due to the
unanticipated high volume of web traffic. The SED Report explains that during its first proactive
power shutoff, SCE's web traffic on SCE.com spiked from 1 million to 1.7 million page views and
then to 2.5 million. 272  According to the SED Report, SCE identified the source of the problems
and sought to address it in 2019. 273  The SED Report further finds deficiencies in SCE's provision
of information via its PSPS webpage to Access and Functional Needs customers and “in-language”
information for non-English speakers. 274  The SED Report also states SCE failed to provide
updated map boundaries. 275  The SED Report concludes SCE should improve its website to better
inform those with Access and Functional Needs and non-English speakers. 276  In addition, the
SED Report concludes SCE should inform the Commission on SCE's progress in addressing other
website shortcomings. 277


272 SED Report at 52-54.


273 SED Report at 52-54.


274 SED Report at 53-54.


275 SED Report at 53-54.


276 SED Report at 53-54.


277 SED Report at 53-54.


The SED Report does not address SDG&E regarding this guideline.


8.2.2. Utilities - Information Sharing: Continuous Updates of Actual
De-Energizations on Website Homepage and Dedicated Webpage


In response to the SED Report, PG&E states the Commission should not address PG&E's website
here because this topic is the subject of the Order to Show Cause phase of R.18-12-005. 278  PG&E
expresses concern regarding inconsistent or duplicative rulings. 279  However, PG&E does address
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concerns expressed by CforAT and City of San Jose that PG&E failed to offer updates in multiple
languages. 280  PG&E states it provided updates in the required languages in 2019 on its website
and that it has further expanded these languages in 2020. 281  Regarding complaints that its maps
were insufficient, PG&E states in 2019 the Commission's directives did not require the types of
maps sought by parties. 282


278 PG&E September 2, 2020 Opening Comments at 23.


279 PG&E September 2, 2020 Opening Comments at 23.


280 PG&E November 16, 2020 Reply Comments at 24.


281 PG&E November 16, 2020 Reply Comments at 24.


282 PG&E November 16, 2020 Reply Comments at 24.


*59  In response to the SED Report, SCE admits that in 2019, the information on its website
for proactive power shutoffs was only available in English but SCE now provides web content
for proactive power shutoffs in English, Spanish, Chinese (Mandarin & Cantonese in voice
communications), Tagalog, Vietnamese and Korean. Moreover, SCE states it redesigned and tested
the PSPS content of the website to conform to WCAG 2.0 Level AA guidelines. 283  SCE claims
that these changes result in information on SCE.com being accessible to those who use a wide
range of assistive technologies to access the internet, including screen readers and capabilities for
visitors with color blindness. 284


283 WCAG means Website Content Accessibility Guidelines.


284 SCE September 2, 2020 Opening Comments at 27.


SDG&E states that in 2019 its website included a dedicated PSPS section and SDG&E actively
seeks to direct the public, including public safety partners, to a dedicated section of its website
as part of SDG&E's general public education campaign on PSPS events and, in addition, prior to
initiating a PSPS event. 285  SDG&E states it used its website during events to provide customers
with real-time information in multiple languages and posted all protocols for communicating with
affected customers (its PSPS Policies and Procedures document) before, during, and after PSPS
events on its website. 286
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285 SDG&E September 2, 2020 Opening Comments at 11.


286 SDG&E September 2, 2020 Opening Comments 5, 12, and 20.


8.2.3. Parties - Information Sharing: Continuous Updates of Actual
De-Energizations on Website Homepage and Dedicated Webpage


Regarding the directive that utilities provide an up to date “depiction of the boundary of the de-
energization” on their website, City of San Jose states PG&E overestimated the affected areas by
as much as 20 percent and as a result, City of San Jose wasted time and resources to re-route
its refueling trucks to different facilities and deploy electricians to pull the correct generators for
the correct facilities. 287  City of San Jose further states it had to rely upon its own resources to
gain more accurate information about the outage boundaries, with its Public Works Department
creating a field app and a GIS map for residents to use to obtain information on who was affected
by the outages and to report outage locations. 288  City of San Jose also points out PG&E's website
crashed several times in late 2019 because PG&E failed to prepare for the volume of traffic it
experienced. 289


287 City of San Jose October 16, 2020 Opening Comments at 7.


288 City of San Jose October 16, 2020 Opening Comments at 7.


289 City of San Jose October 16, 2020 Opening Comments at 7.


*60  Regarding SCE, Acton states during late 2019, SCE's website was, at times, inaccessible,
provided inaccurate mapping information, and the mapping function was difficult to use. 290  Acton
also states SCE's depiction of boundaries did not address accessibly needs of customers with vision
impairments and did not include a sufficient diversity of languages. 291  Acton also states that in
2020, SCE's circuit mapping features were greatly improved and more user friendly. 292


290 Action October 16, 2020 Opening Comments at 15-16.


291 Action October 16, 2020 Opening Comments at 17.


292 Action October 16, 2020 Opening Comments at 16-17.


Joint Local Governments state PG&E and SCE consistently failed to provide up-to-date
information on their websites. 293  Joint Local Governments state “PG&E's website meltdown
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during the October 9 [2019] event is well documented.” 294  Joint Local Governments further state
SCE's website was not accessible to customers with disabilities and included inaccurate maps and
insufficient diversity of languages. 295  Joint Local Governments recommend monetary penalties
be assessed on PG&E and SCE based on these failures. 296


293 Joint Local Governments October 16, 2020 Opening Comments at 25-27.


294 Joint Local Governments October 16, 2020 Opening Comments at 35.


295 Joint Local Governments November 16, 2020 Reply Comments at 13.


296 Joint Local Governments October 16, 2020 Opening Comments at 57.


8.2.4. Discussion - Information Sharing: Continuous Updates of Actual
De-Energizations on Website Homepage and Dedicated Webpage


Functional websites with, among other things, regularly updated information before, during, and
after a de-energization with up-to-date map boundaries of the de-energized area accessible to all
customers, including those with impairments or disabilities and in various languages, were and
remain critical to effectively communicating with all types of customers to promote safety. Both
PG&E and SCE, to various degrees, provided non-functional websites, an inadequate diversity
of languages, inadequate accommodations for the access needs of customers with disabilities,
inaccurate or no map boundaries, and untimely updates to relevant and required information on
their websites, with PG&E's website failing on October 9, 2019. In their defense, PG&E and SCE,
to various degrees, suggest they lacked adequate time to prepare their websites, diverse language
content, and mapping functions and were largely in compliance with then-existing laws. As we
stated previously, we find the argument that the utilities lacked time to prepare for the 2019 PSPS
events unpersuasive. The Commission began addressing the potential for proactive power shutoffs
over a decade ago and lack of time to prepare is simply not a convincing excuse for noncompliance.


*61  While PG&E points to the importance of its website in communicating with customers about
PSPS events, it appears to not have sufficiently prioritized this important task and, as a result, failed
to dedicate the resources needed to create a sustainable website. When PG&E states it did not have
enough time to prepare, we understand this to mean it was not a priority. Furthermore, we find the
failure of PG&E and SCE to provide information about PSPS events on their website in multiple
language particularly inexcusable. Based on the number of languages spoken by customers in this
state, we find it impossible to understand how PG&E and SCE decided they could effectively
notice customers of impending PSPS events, so that customers could prepare safely, without
presenting this critical information in a multitude of languages. In-language communications is
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basic to promoting safety under Pub. Util. Code § 451. Utilities have presented written information
in a multitude of languages for many years in, for example, their bill inserts. PG&E and SCE
should have taken the same measures here - which cannot be considered unexpected - to notify
customers via their websites of PSPS events.


Based on the evidence presented, we find PG&E and SCE failed to reasonably comply with
the directives to establish an accessible website homepage and a dedicated page which includes,
among other things, up-to-date maps for the affected areas.


In failing to reasonably comply with the requirement to establish an accessible website homepage
and a dedicated page which includes, among other things, up-to-date maps for the affected areas,
PG&E and SCE failed to comply with the obligation in Pub. Util. Code § 451 to promote safety
of customers. We also adopt the corrective actions set forth below.


Neither the SED Report nor parties raise website issues regarding SDG&E. Accordingly, we find
SDG&E reasonably complied with this directive and with Pub. Util. Code § 451.


8.2.5. Corrective Action - Information Sharing: Continuous Updates of
Actual De-Energizations on Website Homepage and Dedicated Webpage


Because we are addressing the most extensive failures to comply with this directive - the failures
by PG&E - in the Order to Show Cause phase of R.18-12-005, we limit our corrective actions to
the following:


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to
be referred to as the Joint Utility PSPS Working Group, which shall include, at
a minimum, a monthly joint utility meeting to share all aspects of their PSPS
webpages with the goal of collaborating on best practices to develop and deploy
webpages before, during, and after a proactive de-energization. PG&E, SCE, and
SDG&E shall comply with the reporting requirement herein pertaining to the Joint
Utility PSPS Working Group.


8.3. Information Sharing: Utilities Must Work Together, Share Best Practices,
Ensure Sharing of Consistent Information with Public Safety Partners


*62  In 2019, as part of the “overarching” PSPS Guidelines, utilities were required to “develop best
practices across California” 297  by: “... work [ing] together to share information and advice in order
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to create effective and safe de-energization programs at each utility and to ensure that utilities are
sharing consistent information with public safety partners. 298  While consistent communication
to all affected public safety partners before, during, and after an event is critical, we also focus
here on the Commission's directive to utilities to work together to develop best practices, to ensure
messaging incorporates the most effective components, is consistent across and within different
groups, and is improved based on lessons learned shared in a collaborative manner by all the
utilities. The goal of this collaboration is to provide the highest level of service and best safety
practices to all Californians regarding de-energizations, regardless of the service territory. Below
we review whether the utilities reasonably complied with this directive within the context of their
obligation to promote safety set forth in Pub. Util. Code § 451.


297 D.19-05-042, Appendix A at A3.


298 D.19-05-042, Appendix A at A3.


8.3.1. SED Report - Information Sharing: Utilities Must Work Together, Share Best
Practices, Ensure Sharing of Consistent Information with Public Safety Partners


The SED Report focuses on the success of each utility to communicate a consistent message to all
affected public safety partners before, during, and after a PSPS event in 2019. 299  The SED Report
does not address the success of utilities in sharing lessons learned and in working collaborative to
“develop best practices across California” for proactive de-energizations.


299 SED Report at 45-46.


Regarding PG&E, the SED Report identifies instances experienced by Verizon, CalCCA, and
California State Association of Counties where PG&E provided inconsistent information during an
event to public safety partners or failed to include all public safety partners in a communication. 300


For example, the SED Report points to the California State Association of Counties (CSAC)
statement that, in late 2019: “In some counties, the local PG&E representative did not have much
information or would not have the information needed and in others, the PG&E representative
provided real-time updates.” 301  The SED Report concludes PG&E failed to share with public
safety partners accurate, consistent information and, as a result, PG&E should continue improving
its PSPS event communications. 302


300 SED Report at 54, citing to CSAC January 10, 2020 Response at 3.
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301 SED Report at 54, citing to CSAC January 10, 2020 Response at 3.


302 SED Report at 45-46.


*63  Regarding SCE, the SED Report finds that inconsistency in communications with public
safety partners was not “widespread” in 2019 but SCE should work to improve its sharing of
consistent information with public safety partners. 303  The SED Report includes a statement by
Joint Local Governments, which highlights the problems encountered by local jurisdictions in
SCE's service territory: “Santa Barbara County regularly received reports for other counties, or
reports that included Santa Barbara and other counties, which required follow-up to the EOC duty
officer and created confusion.” 304


303 SED Report at 46.


304 SED Report at 46, citing to Joint Local Governments January 10, 2020 Response at 21.


Later in the SED Report, the SED Report addresses SDG&E's success in communicating
consistently with public safety partners in 2019 but found SDG&E's notifications regarding a
single PSPS event were “inconsistent or lacked required content for public safety partners.” 305


Based on these seemingly contradictory findings regarding SDG&E, the SED Report's final
conclusion regarding SDG&E is unclear.


305 SED Report at 76.


8.3.2. Utilities - Information Sharing: Utilities Must Work Together, Share Best
Practices, Ensure Sharing of Consistent Information with Public Safety Partners


In response to the SED Report, PG&E agrees to continue to improve its PSPS event
communications going forward. 306  PG&E does not address collaboration with other utilities to
share lessons learned to ensure best practices across California.


306 PG&E September 2, 2020 Opening Comments at 20.


In response to the SED Report, SCE states it performed well in providing consistent
communications to public safety partners during the 2019 PSPS events but admits improvement
is needed in communicating circuit-specific information to only those public safety partners in
the related jurisdiction and that SCE, in response to this need for improvement, has implemented
an ongoing review of circuit-specific distribution lists to prevent errors from recurring in the
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future. 307  Regarding collaboration with other utilities, SCE states that, going forward, it will
“share lessons learned with the other IOUs to continuously improve coordination and consistency
in PSPS approaches.” 308  SCE does not indicate it shared lessons learned in 2019.


307 SCE September 2, 2020 Opening Comments at 37.


308 SDG&E September 2, 2020 Opening Comments at 20.


*64  In response to the SED Report, SDG&E disagrees with SED's assessment and states it
established and maintained points of contact, often assigning Emergency Management personnel
or Account Executives, and provided consistent notifications with requisite content throughout
the PSPS events. 309  Regarding collaboration with other utilities, SDG&E states it collaborated
with other utilities to share information and lessons learned to develop best practices across
California. 310


309 SDG&E September 2, 2020 Opening Comments at 35.


310 SEDG&E September 2, 2020 Opening Comments at 4.


8.3.3. Parties - Information Sharing: Utilities Must Work Together, Share Best
Practices, Ensure Sharing of Consistent Information with Public Safety Partners


Joint Local Governments state that, overall, the SED Report fails to capture the “chaos and
frustration” caused by the information sharing problems of PG&E and SCE and, in addition, fails
to reflect the extent to which the PG&E's and SCE's information-sharing problems hindered the
planning and response efforts by public safety partners. 311  Joint Local Governments state PG&E
and SCE failed to provide GIS shapefiles to public safety partners, failed to provide timely and
accurate information related to ongoing de-energization events to public safety partners, and their
public-facing websites did not provide required or timely information. 312


311 Joint Local Governments October 16, 2020 Opening Comments at 30.


312 Joint Local Governments October 16, 2020 Opening Comments at 26-28.


In addressing the situation generally, Joint Communication Parties emphasize the “critical
importance of advance notification of de-energization events to communications service
providers,” 313  stating that utilities need to create a “consistent notification process for PSPS events
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so that safety partners can respond quickly and more efficiently in the face of a PSPS.” 314  Joint
Communications Parties conclude “no basis [exists] for the Commission to determine that the late
2019 shutoffs were reasonable.” 315


313 Joint Communications Parties October 16, 2020 Opening Comments at 1-2.


314 Joint Communications Parties October 16, 2020 Opening Comments at 1-2.


315 Joint Communications Parties October 16, 2020 Opening Comments at 4.


*65  Regarding PG&E, Joint Local Governments state that, while PG&E has improved its
provision of non-disclosure agreements, in advance, to public safety partners, in 2019 PG&E's
insistence on nondisclosure agreements for Medical Baseline and critical facility information even
after the Commission directed that information be provided without nondisclosure agreements
created severe difficulties. 316  Joint Local Governments also state PG&E had significant problems
communicating real-time information to public safety partners during a de-energization, which
created real problems for local governments. 317


316 Joint Local Governments November 16, 2020 Reply Comments at 26-28.


317 Joint Local Governments November 16, 2020 Reply Comments at 27.


The City of San Jose states PG&E failed to communicate important information, did not present
important information well, and denied the City of San Jose access to direct information during
2019 power shutoffs. 318


318 City of San Jose October 16, 2020 Opening Comments at 19.


Regarding SCE, Joint Local Governments identify the difficulties created by SCE's information-
sharing protocols but acknowledge SCE sought in 2019 to make improvements in the
communication of real time information. 319  However, Joint Local Governments state that
Kern and Santa Barbara Counties continued to receive de-energization information for other
jurisdictions--throughout the course of 2019. 320  Acton generally agrees with Joint Local
Governments. 321


319 Joint Local Governments November 16, 2020 Reply Comments at 26-28.
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320 Joint Local Governments November 16, 2020 Reply Comments at 28.


321 Acton October 16, 2020 Opening Comments at 4.


Parties did not raise any significant issues regarding SDG&E's compliance with this directive.


8.3.4. Discussion - Information Sharing: Utilities Must Work
Together, Share Best Practices, Ensure Sharing of Consistent


The first component of this guideline addresses the utilities' communications with public safety
partners before, during, and after a de-energization. This guideline captures the Commission's
goal for utilities to provide consistent, accurate, relevant, and timely information to public safety
partners before, during, and after a de-energization and, as such, we affirm today that utilities must
provide consistent, accurate, relevant, and timely information to public safety partners before,
during, and after a de-energization to promote safety under Pub. Util. Code § 451.


*66  We find Joint Local Governments' examples of PG&E's and SCE's information-sharing
problems as hindering to the ability of their members to plan and respond to the de-energization
particularly egregious. While PG&E does not admit to any deficiencies in 2019, the SED
Report and parties raise numerous problems regarding consistency, accuracy, and timeliness of
communications from PG&E to public safety partners, such as PG&E's failure to accurately
and timely convey GIS shapefiles to public safety partners and the untimely requests by PG&E
during a de-energization for public safety partners to enter into non-disclosure agreements before
exchanging needed customer-specific information. PG&E agrees - going forward - to improve.


SCE admits it must provide more targeted information based on circuit-specific activity so that
public safety partners get relevant information based on their locations.


While the SED Report provides somewhat conflicting conclusions on SDG&E's compliance with
this guideline, no party raises issues regarding SDG&E.


Based on the information in the record, we find PG&E and SCE failed to reasonably comply with
this directive in 2019 and, in failing to reasonably comply with this directive, PG&E and SCE failed
to comply with the obligation to promote safety in Pub. Util. Code § 451. Based on the information
in the record, we find SDG&E's conduct reasonably complies with the PSPS Guidelines and Pub.
Util. Code § 451. The corrective action adopted in response to noncompliance are set forth below.


Regarding the second component of this guideline, the requirement that utilities share best
practices, we find PG&E made little (or no) effort in this regard in 2019 and makes no commitments
to engage in the sharing of best practices going forward; SCE commits, on a going forward basis,
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to work with the other utilities but makes no mention of such efforts in 2019; and SDG&E appears
to state it engaged in such efforts in 2019, but provides no examples of such efforts, and states it
will continue to engage in such efforts to share best practices with the other utilities in the future.
Overall, we find the efforts by utilities to share best practices demonstrate a lack of initiative to
promote safety and are wholly insufficient. As the Commission recognized in D.19-05-042, only
by working together and sharing best practices will utilities be able to ensure all Californians
receive the safest service before, during, and after a proactive de-energization.


For these reasons, we find PG&E, SCE, and SDG&E failed to reasonably comply with this
directive to collaborate on best practices and, in failing to reasonably collaborate, failed to comply
with the obligation to promote safety in Pub. Util. Code § 451. The corrective actions that we
adopt in respond to this finding are set forth below.


8.3.5. Corrective Action - Information Sharing: Utilities Must Work Together, Share
Best Practices, Ensure Sharing of Consistent Information with Public Safety Partners


*67  PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred
to as the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly
joint utility meeting to share all lessons learned and best practices pertaining to all aspects
of their communications practices with public safety partners, including all technology and all
notifications, with the goal of collaborating on best practices to communication with public safety
partners before, during, and after a proactive de-energization. PG&E, SCE, and SDG&E shall
comply with the reporting requirement herein pertaining to the Joint Utility PSPS Working Group.


8.4. Information Sharing: Seamless Communication
with Emergency Responders and Local Governments


In 2019, the PSPS Guidelines required that utilities must “be seamlessly integrated
when communicating de-energization notifications” with emergency responders and local
governments. 322  As stated in 2019, the Commission's goal in requiring “seamless”
communications was “to ensure the public receives timely notice of proactive de-energization.” 323


Regarding this directive, the Commission clarified that utilities “retain ultimate responsibility for
notification and communication throughout a de-energization event.” 324  Regarding “seamless”
communications with emergency responders and local governments, the Commission also stated
in 2019 that utilities should treat proactive de-energizations like any other emergency situation that
results in loss of electric power and, in addition, that utilities and other affected entities should use
the Standard Emergency Management Systems or SEMS, overseen by Cal OES (the California
Governor's Office of Emergency Services) to achieve seamless communications. 325
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322 D.19-05-042, Appendix A at A2.


323 D.19-05-042 at 5.


324 D.19-05-042, Appendix A at A2.


325 More information about SEMS is available on the website of Cal OES at: https://
www.caloes.ca.gov/home.


On October 8, 2019, the Commission clarified this directive in a letter from the Commission's
Executive Director and, later, in a Commission Resolution authorizing PG&E, SCE, and
SDG&E to provide, upon request, Medical Baseline information to county and tribal government
emergency response personnel. 326  On October 23, 2019, the Commission further clarified this
issue with a second letter from the Executive Director requesting PG&E, SCE, and SDG&E share
with county or tribal governments, upon request, addresses within their jurisdiction impacted by
current and future PSPS events. 327


326 Resolution L-598 (December 9, 2019) at 1.


327 Resolution L-598 (December 9, 2019) at 1.


*68  Besides suggesting utilities rely on SEMS and other existing frameworks for emergency
situations, the Commission in 2019 did not dictate how the utilities might structure “seamless”
communications with emergency responders and local governments. The goal, however, was clear
in 2019: ensure the public receives timely notice from utilities of proactive de-energization.


Below we review whether the utilities reasonably complied with this 2019 PSPS Guideline
pertaining to notice within the context of the obligation to promote safety set forth in Pub. Util.
Code § 451.


8.4.1. SED Report - Information Sharing: Seamless Communication
with Emergency Responders and Local Governments


Regarding PG&E, the SED Report refers to comments by Joint Local Governments, City of San
Jose, Rural County Representatives of California, and CalCCA and concludes that, regarding
the October 2019 de-energizations, PG&E established barriers by, among other things, requiring
non-disclosure agreements that prevented the seamless flow of information required by local
jurisdiction to quickly respond to evolving conditions immediately prior to and during a de-
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energization. 328  The SED Report further concludes “local jurisdictions should not have to argue
over the confidentiality of customer location information in order to serve their constituents.” 329


The SED Report does not address why PG&E did not secure these non-disclosure agreements from
all local jurisdictions prior to the onset of the 2019 fire season.


328 SED Report at 46.


329 SED Report at 47.


Regarding SCE, the SED Report found barriers appeared to exist to the sharing of information
due to SCE's internal protocols and concludes SCE should “improve its sharing of confidential
information with public safety partners.” 330  The SED Report notes that, based on the information
provided by SCE, SCE may have failed to designate Clean Power Alliance as a public safety
partner. 331


330 SED Report at 48.


331 SED Report at 48.


The SED Report does not address SDG&E's compliance with this directive.


No further matters are addressed in the SED Report regarding the Commission's requirement for
seamless communications with emergency responders and local governments. Notably, the SED
Report does not opine on the use of SEMS and other existing frameworks in emergency situations,
such as PSPS events, to facilitate “seamless” communications with emergency responders and
local governments.


8.4.2. Utilities - Information Sharing: Seamless Communication
with Emergency Responders and Local Governments


*69  In response to the SED Report, PG&E states it provided the non-disclosure agreement
to approximately 100 local jurisdictions in 2019 and, at that time, it considered these non-
disclosure agreements routine and necessary to comply with “Commission confidentiality
requirements.” 332  PG&E does not specify what it means by “Commission confidentiality
requirements.” PG&E further claims since the confusion surrounding non-disclosure agreements
in 2019, the Commission has confirmed that utilities must treat customer information as
confidential and only release such information to local governments pursuant to non-disclosure
agreements or other similar agreements. 333  In addition, PG&E claims it has improved and
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streamlined its sharing of customer information with local governments. 334  Based on its
characterization of the Commission requirements on the confidential treatment of customer
information and PG&E's efforts to improve in 2020, PG&E states no issues exist here to
resolve. 335  Regarding SEMS, PG&E acknowledges that in 2019, while it required multi-hour
training, it “did not require our employees who serve in the EOC [Emergency Operations
Center] (which includes individuals responsible for operations, meteorology, customer service,
government relations, finance, law, logistics, and many other areas of expertise) to complete
the official multi-day SEMS/ICS [Incident Command System] 336  training or to have specific
emergency management experience.” 337  From this statement, in 2019 PG&E appears to have
required several hours of training but the length of the training did not amount to full days.


332 PG&E September 2, 2020 Opening Comments at 20-21.


333 PG&E September 2, 2020 Opening Comments at 21, citing to Resolution L-598, Resolution
on the Commission's Own Motion to Ratify the Executive Director's Directives: (1) to Provide
Medical Baseline Information to County and Tribal Government Emergency Response
Personnel, and (2) to Share with County and Tribal Governments Public Safety Power
Shutoff (PSPS) Affected Addresses (December 9, 2019), and D.20-05-001.


334 PG&E September 2, 2020 Opening Comments at 21.


335 PG&E September 2, 2020 Opening Comments at 21.


336 In the emergency management context, Incident Command System or ICS generally refers
to the combination of facilities, equipment, personnel, procedures, and communications
operating within a common organizational structure and designed to aid in the management
of resources during incident response.


337 PG&E November 16, 2020 Reply Comments at 15.


*70  SCE states that in 2019 it complied with the Commission's directive to facilitate “seamless”
communications and, toward this end, it held regular meetings with all county offices of emergency
management, reflecting the coordination recommended by SEMS. 338  Further expanding on its
reliance on SEMS, SCE states it relied on SEMS, by implementing a standardized planning and
response framework with public safety partners for PSPS events through alignment with the SEMS
guidelines. 339
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338 SCE September 2, 2020 Opening Comments at 34; SCE November 16, 2020 Reply
Comments at 15.


339 SCE September 2, 2020 Opening Comments at 32.


SDG&E states that, in 2019, it did not provide public safety partners with numbers of affected
customers, as public safety partners did not request this information. 340  SDG&E further states
it was prepared, pursuant to an October 2019 letter from the Commission's Executive Director,
to provide customer information upon the request of a public safety partner. 341  Regarding its
reliance on SEMS to promote seamless communications, SDG&E states that, consistent with
SEMS, it contacted public safety officials in impacted and adjacent jurisdictions prior to and during
events. 342


340 SDG&E September 2, 2020 Opening Comments at 26.


341 SDG&E September 2, 2020 Opening Comments at 26.


342 SDG&E September 2, 2020 Opening Comments at 12.


8.4.3. Parties - Information Sharing: Seamless Communication
with Emergency Responders and Local Governments


City of San Jose's comments focus on PG&E's failures to provide it with “seamless”
communications and PG&E's refusal to provide customer information to local jurisdiction in
2019. 343  City of San Jose states stakeholders experienced significant frustration around PG&E's
refusal to provide customer information in the midst of certain 2019 de-energizations without a
non-disclosure agreement and, as a result, the ability of jurisdictions to serve their constituents was
greatly hindered. 344  While the Commission's Executive Director sought to address the matter in
two letters issued in October 2019, City of San Jose identifies a significant amount of confusion
around the directives set forth in those Executive Director letters. 345  According to City of San
Jose, the Executive Director's October 2019 letters only partially resolved the confusion. City of
San Jose explains PG&E first only provided information related to Medical Baseline customers
and, only after the Executive Director's second letter, on October 23, 2019, did PG&E agree
to share information regarding other customers. City of San Jose further notes that because the
October 2019 letters only addressed requests by county or tribal governments (but not city or
local governments) for customer information, PG&E continued to withhold information from city
and local governments. City of San Jose only learned of the identity of certain Medical Baseline
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customers, not even notified by PG&E but by the County of Santa Clara, only 30 minutes before
a de-energization. 346


343 City of San Jose October 16, 2020 Opening Comments at 12.


344 City of San Jose October 16, 2020 Opening Comments at 12.


345 City of San Jose October 16, 2020 Opening Comments at 12.


346 City of San Jose November 16, 2020 Reply Comments at 6.


*71  Regarding PG&E, Joint Local Governments describe experiences similar to City of San
Jose. 347  Joint Local Governments conclude PG&E failed to seamless communicate and failed to
rely on SEMS.


347 Joint Local Governments November 16, 2020 Reply Comments at 27.


Joint Local Governments find that SCE did not coordinate with emergency management offices
to ensure that its messaging in 2019 was seamlessly integrated with those entities' messaging. 348


Joint Local Governments further state neither Kern nor Santa Barbara Counties recall effective
efforts at coordination from SCE to integrate its messaging, seamlessly or otherwise, into local
messaging. 349  Joint Local Governments point to other shortcomings with SCE's compliance. 350


348 Joint Local Governments November 16, 2020 Reply Comments at 25.


349 Joint Local Governments November 16, 2020 Reply Comments at 25.


350 Joint Local Governments November 16, 2020 Reply Comments at 22-23.


Parties do not address SDG&E's compliance with the directive to seamlessly communicate with
emergency responders and local governments.


8.4.4. Discussion - Information Sharing: Seamless Communication
with Emergency Responders and Local Governments


In D.19-05-042, the Commission required utilities to“Fseamlessly'D' communicate de-
energization notifications with emergency responders and local governments and, in addition, to
rely on the existing frameworks established by SEMS to achieve “seamless” communications. 351
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Overall, the SED Report finds PG&E created barriers to “seamless” communications and
significant confusion by requiring non-disclosure agreements during a PSPS event. While PG&E
states it contacted many local jurisdictions in advance of the late 2019 PSPS events, PG&E clearly
did not contact enough. Furthermore, as explained by Joint Local Governments and City of San
Jose, PG&E's last-minute requests for non-disclosure agreements - in the midst of a PSPS event -
significantly hindered outreach by local jurisdictions to ensure the safety of their local residents.
We find it inconceivable that PG&E did not act to secure these non-disclosure agreements earlier.
Regarding the other component of this guideline, the use of SEMS, PG&E admits it did not use
SEMS as a resource to prepare for 2019.


351 D.19-05-042 at 5.


We find SCE performed somewhat better in 2019 than PG&E in terms of “seamless”
communications but SCE's customers did experience problems due to, as stated in the SED
Report, internal protocols that hindered communications. Parties similarly experienced problems.
Regarding reliance on SEMS, SCE states it followed SEMS in 2019 and no evidence contrary to
this assertion exists.


*72  We find that both PG&E and SCE failed to “seamlessly” communicate with emergency
responders and local governments in 2019. As a result, we find in 2019 PG&E and SCE failed to
reasonably comply with the directive to seamlessly communication with emergency responders
and local governments and, in failing to seamlessly communicate, failed to comply with the
obligation to promote safety in Pub. Util. Code § 451. The corrective actions that we adopt in
response to this finding are discussed below.


Regarding SDG&E, neither the SED Report nor the parties raise issues specific to SDG&E
regarding seamless communications. Accordingly, we find SDG&E reasonably complied with this
directive and Pub. Util. Code § 451 in 2019.


However, from our review of the 2019 PSPS event, we find all three utilities would benefit from
further integration of the SEMS framework into their de-energization protocols and staffing and,
therefore, we direct the utilities to immediately begin this integration process for all protocols and
with all personnel that are involved in PSPS. In doing so, we modify our position in D.19-05-042,
which suggested that integration of the SEMS framework was optional or just for EOC staff. 352


We now find that integration of the SEMS framework is mandatory, must be comprehensive, and
must be accomplished expeditiously.
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352 D.19-05-042 at 100, stating “[T]he utilities should, consistent with the principles of SEMS,
follow the notification practices included therein, which means that the utilities will be
responsible for contacting local public safety officials in impacted jurisdictions, through pre-
designated channels prior to and during a de-energization event.”


We address issues related to the sharing of customer information under non-disclosure agreements,
as also addressed in Resolution L-598, at Section. 8.1, herein.


8.4.5. Corrective Action - Information Sharing: Seamless
Communication with Emergency Responders and Local Governments


PG&E and SCE shall immediately develop and implement improvements to their communications
protocol with all emergency responders and local governments so communication before, during,
and after a de-energization is seamless, and, by these improvements, PG&E and SCE achieve the
Commission's goal of ensuring the public receives timely notice of proactive de-energizations.


PG&E, SCE, and SDG&E shall expeditiously (1) integrate, to the fullest extent possible, all aspects
of the SEMS framework into their de-energization protocols and (2) provide training under the
SEMS framework, to the fullest extent possible, to all PSPS personnel.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to
as the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly
joint utility meeting to share all lessons learned and best practices pertaining to all aspects of
their communications practices with emergency responders and local governments, including all
technology and all notifications, to achieve the Commission's goal of ensuring the public receives
timely notice of proactive de-energizations. PG&E, SCE, and SDG&E shall comply with the
reporting requirement herein pertaining to the Joint Utility PSPS Working Group.


8.5. Information Sharing: Timely Share Geographic Information
System Data with Public Safety Partners via Secure Data Transfer


*73  In 2019, the PSPS Guidelines required that utilities: “must, at the time of first notification
preceding a de-energization event, make available a Geographic Information System [GIS]
shapefile via a secure data transfer” to public safety partners in affected and adjacent
jurisdictions. 353  Furthermore, in 2019, utilities were required to “show affected circuits and any
other information requested by public safety partners that can be reasonably provided by the
utility” in this GIS shapefile data transfer. 354
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353 D.19-05-042, Appendix A at A16-A17.


354 D.19-05-042, Appendix A at A16-A17.


A number of requirements are included in this guideline, including that the utilities (1) at the same
point in time as the first notification prior to a de-energization, (2) provide GIS shapefiles via
secure transfer (3) to public safety partners in affected and adjacent jurisdictions (4) that show,
at a minimum, affected circuits and, (5) in addition, respond to other reasonable requests for
information by these public safety partners.


Below we review whether the utilities reasonably complied with the directive to timely share GIS
shapefiles, including affected circuits and, upon request, other additional reasonable information
in compliance with this 2019 PSPS Guideline within the context of the utility obligation to promote
safety set forth in Pub. Util. Code § 451.


8.5.1. SED Report - Information Sharing: Timely Share Geographic
Information System Data with Public Safety Partners via Secure Data Transfer


Regarding PG&E, the SED Report concludes the available information about PG&E's conduct is
conflicting. The SED Reports finds that PG&E claims it complied with this guideline but the SED
Report also states that parties found PG&E's compliance with this guideline unacceptable. 355  The
SED Report concludes PG&E should (1) provide public safety partners access to GIS shapefiles
via its PSPS secure web portal (2) document this availability in the 10-day post-event reports and
(3) document whether PG&E provided real time updates to the GIS shapefiles for public safety
partners during a PSPS event. 356


355 SED Report at 49.


356 SED Report at 49.


Regarding SCE, the SED Report finds that, because SCE failed to anticipate the magnitude of
the increase in website traffic, public safety partners were unable to access the website for critical
information. As a result, the SED Report further finds that, although SCE also made GIS shapefiles
available on the SCE Representational State Transfer server (also known as the REST server),
SCE failed to inform public safety partners of this alternative means of accessing the relevant
information. 357  The SED Report concludes that SCE should improve the timely sharing of this
information with public safety partners during a PSPS event via either a secure web portal or the
REST server. 358
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357 SED Report at 50.


358 SED Report at 50.


*74  The SED Report does not address SDG&E's compliance with this guideline.


8.5.2. Utilities - Information Sharing: Timely Share Geographic Information
System Data with Public Safety Partners via Secure Data Transfer


Regarding this topic, PG&E points to improvement in 2020, stating PG&E has now opened access
to its PSPS secure web portal to those public safety partners that did not have access in 2019,
including telecommunications providers, water providers, hospitals, and publicly owned utilities.
In addition, PG&E states it now provides circuit-level information as a map layer and/or lists by
jurisdiction on its PSPS secure web portal and this information is available to all public safety
partners. Since 2019, PG&E further states it has created a more precise parcel-level mapping
process to address the overly broad polygon maps used in 2019. These maps, according to PG&E,
were developed in conformity with discussions with the Cal OES. Lastly, PG&E states that the
accuracy of PG&E's GIS maps in 2019, as well as public safety partner access to PG&E's PSPS
secure web portal in 2019, are issues in the pending Order to Show Cause phase of R.18-12-005
and should not be considered in this proceeding. 359


359 PG&E November 16, 2020 Reply Comments at 14.


SCE states that Joint Local Governments' conclusions are incorrect. SCE states it continuously
shared information with public safety partners through virtual meetings and seminars. 360  SCE
further states that Joint Local Governments are incorrect that SCE failed to partner with critical
facilities to assess backup generation needs. 361  SCE claims that, since 2018, it has specifically
discussed backup generation capabilities for resiliency purposes and solicited input from public
safety partners about critical infrastructure providers. 362  Lastly, SCE states that, under the existing
PSPS Guidelines and Commission decisions, it is not obligated to provide backup generation to
critical infrastructure providers but nevertheless, SCE offers consultative services for resiliency
planning upon request. 363


360 SCE November 16, 2020 Reply Comments at 15.
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361 SCE November 16, 2020 Reply Comments at 15.


362 This decision addresses backup power at Section 9.11., herein.


363 SCE November 16, 2020 Reply Comments at 15.


SDG&E states that prior to the 2019 fire season it developed a secure transfer portal for GIS files
for public safety partners and, when requested, provided relevant GIS data, including identification
of critical facilities, circuits, and number of Medical Baseline customers, to local jurisdictions
in advance of the 2019 wildfire season. 364  SDG&E further states that GIS data was used for
operational coordination between public safety partners and SDG&E during the wildfire season
pre-planning phase in 2019 to ensure operational readiness. 365


364 SDG&E September 2, 2020 Opening Comments at 10.


365 SDG&E September 2, 2020 Opening Comments at 10.


8.5.3. Parties - Information Sharing: Timely Share Geographic Information
System Data with Public Safety Partners via Secure Data Transfer


*75  Joint Local Governments state PG&E and SCE failed to comply with this guideline and their
attempts were fundamentally flawed because PG&E and SCE did not provide, on a timely basis,
a sufficient level of detail and accuracy in the GIS shapefiles and, therefore, failed to achieve the
purpose of this guideline, to ensure local jurisdictions had the information they needed to respond
to the 2019 de-energizations. 366  Joint Local Governments also affirm the finding of the SED
Report that deficiencies existed in PG&E's PSPS secure web portal for public safety partners and
PG&E failed to provide City of San Jose with circuit maps. 367  Joint Local Governments also state
that any improvements that PG&E now claims it has made to its GIS information are irrelevant to
the quality of the data provided in 2019, which was generally poor. 368


366 Joint Local Governments October 16, 2020 Opening Comments at 20-21.


367 Joint Local Governments October 16, 2020 Opening Comments at 20-21.


368 Joint Local Governments November 16, 2020 Reply Comments at 20.


Regarding SCE, Joint Local Governments further state SCE did not provide Santa Barbara with
critical facilities information and did not effectively communicate the availability of its GIS files
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to all public safety partners, as some public safety partners were not aware of or never received
this information in 2019. 369


369 Joint Local Governments October 16, 2020 Opening Comments at 21.


8.5.4. Discussion - Information Sharing: Timely Share Geographic Information
System Data with Public Safety Partners via Secure Data Transfer


When adopting this guideline in 2019, the Commission explained its purpose and importance,
which we summarize as follows - to facilitate decision-making on the state and local level, it is
critical utilities provide accurate and timely geospatial information to public safety partners prior to
and during a PSPS event and this information must be in a format that can be rapidly integrated into
the public safety partners' existing tools. 370  In short, we were clear in 2019, exchanging geospatial
information with public safety partners, many of whom are entities that must rapidly respond to the
essential needs of their communities, was a fundamental part of the utilities' obligation to promote
public safety during a de-energization.


370 D.19-05-042 at 94-95.


Nevertheless, gaps and failures in PG&E's and SCE's execution of the exchange of geospatial
information existed in 2019. PG&E does not contest the findings of deficiencies by the SED
Report and by parties. SCE contests the findings of deficiencies, claiming it had systems in place
to facilitate the exchange of geospatial information with public safety partners, but SCE does not
contest the finding by Joint Local Governments that SCE failed to effectively communication the
availability of this information to public safety partners.


*76  For these reasons, we find PG&E failed to reasonably comply with this guideline in 2019 for
a number of reasons, including the insufficient level of detail in its shared geospatial information,
the inaccuracies in the information it provided, and its problems with the PSPS secure web portal
for public safety partners. We also find SCE failed to reasonably comply with this guideline by
not effectively communicating the availability of its geospatial data to public safety partners. In
addition, in failing to accurately provide and timely exchange geospatial information, PG&E and
SCE also failed to comply with the obligation to promote safety in Pub. Util. Code § 451. The
corrective actions that we adopt in response to this finding are discussed below.


Neither the SED Report nor the parties raise issues specific to SDG&E regarding its accurate
provision and timely exchange of geospatial information in 2019. Accordingly, we conclude
SDG&E reasonably complied with this guideline in 2019.
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8.5.5. Corrective Action - Information Sharing: Timely Share Geographic
Information System Data with Public Safety Partners via Secure Data Transfer


PG&E and SCE shall immediately develop and implement improvements to their protocols to
enable the accurate provision and timely exchange of geospatial information to public safety
partners in preparation for an imminent PSPS event and during a PSPS event, and, by these
improvements, PG&E and SCE shall achieve the Commission's goal of facilitating rapid decision-
making on the state and local level.


PG&E, SCE, and SDG&E shall include a statement in the 10-day post-event reports verifying
the availability to public safety partners of (1) accurate and timely geospatial information and (2)
real time updates to the GIS shapefiles in preparation for an imminent PSPS event and during a
PSPS event.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to as
the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint utility
meeting to share all lessons learned and best practices pertaining to the exchange of geospatial
information with public safety partners in preparation for an imminent PSPS event and during
a PSPS event. PG&E, SCE, and SDG&E shall comply with the reporting requirement herein
pertaining to the Joint Utility PSPS Working Group.


8.6. Coordinate with Emergency Operations Centers and
Incident Command Systems: Invite Water and Communications


Infrastructure Providers to Utility Emergency Operations Centers


In 2019, the PSPS Guidelines required utilities to invite representatives of certain entities to the
utility emergency operations center during a PSPS event, stating “utilities must invite [to the
utility's PSPS emergency operation center] representatives from ..., water infrastructure providers,
and communication service providers. In the alternative, the utilities may develop a mutually
agreeable communications structure with water infrastructure providers and communication
service providers in lieu of holding seats in its emergency operations center.” 371


371 D.19-05-042, Appendix A at A21 and Conclusion of Law 32 at 128, stating “When an electric
investor-owned utility forms an EOC, it must hold a space for and invite representatives from
Cal OES, water infrastructure providers, and communication providers.”
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*77  Below we review whether the utilities reasonably complied with the guideline to invite water
and telecommunications infrastructure providers to the utility's emergency operations center, or
agree to another means to communicate, within the context of Pub. Util. Code § 451.


8.6.1. SED Report - Coordinate with Emergency Operations Centers
and Incident Command Systems: Invite Water and Communications
Infrastructure Providers to Utility Emergency Operations Centers


The SED Report focuses on efforts by the utilities to coordinate with water and telecommunications
infrastructure providers during a PSPS event at the utility's emergency operations center.
Regarding PG&E, the SED Report states that PG&E, in its post-event reports for October
and November 2019, did not address whether PG&E invited representatives from water and
telecommunication service providers to its emergency operations centers. The SED Report further
states, that in response to an SED data request, PG&E stated that it “engaged” with these entities
in 2019 event but did not extend an “invitation in writing” to its emergency operations center. 372


372 SED Report at 27.


Regarding SCE, the SED Reports finds SCE did not invite any water infrastructure or
communication service providers to its emergency operations center during the 2019 PSPS events.
Instead, according to the SED Report, SCE conducted workshops in 2019 with those entities on
SCE's PSPS process and procedures. 373  The SED report concludes that had local representatives
been invited by PG&E and SCE to each emergency operations center or if adequate coordination
on communication had occurred in advance, “the impact of PG&E and SCE PSPS events could
have been minimized.” 374  Instead, the SED Report finds critical communications and water
infrastructure facilities were not adequately prepared, they lost power, did not have backup power
necessary to maintain emergency communications, and did not have sufficient backup power to
provide water service to the affected population. 375


373 SED Report at 28.


374 SED Report at 82.


375 SED Report at 82, stating: “Neither PG&E nor SCE invited water and communications
infrastructure provider into its respective EOCs. As described in the previous sections,
critical facilities lost power and may not have had the backup power necessary to maintain
emergency communications or provide water to the public. The impact of PG&E and SCE
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PSPS events could have been minimized had the proper representatives been invited to each
EOC or if adequate coordination occurred in advance.”


*78  The SED Report does not address SDG&E's compliance with this guideline.


8.6.2. Utilities - Coordinate with Emergency Operations Centers and
Incident Command Systems: Invite Water and Communications


Infrastructure Providers to Utility Emergency Operations Centers


In response to criticism in the SED Report and by parties, PG&E, SCE, and SDG&E generally
state they adequately coordinated with water and communications providers in 2019. The utilities,
however, acknowledge that since 2019, they have taken steps to improve the communication
processes with water and communications providers for future PSPS.


PG&E states it engaged extensively with “critical facilities” since “the PSPS program began
in 2018 to encourage preparedness and improve coordination before and during a PSPS event,
including in-person workshops, online webinars, listening sessions, and one-on-one outreach each
year.” 376  PG&E states this engagement included telecommunications providers but does not
specifically address engagement with water providers, as part of this “extensive” engagement
with critical facilities. PG&E further states that, since the 2019 PSPS events, it has now
“formally” invited water and telecommunications providers to its emergency operations centers
and, in addition, established communication protocols via its “Critical Infrastructure Lead for
communication providers and with local OECs for water providers.” 377  PG&E agrees that,
generally, coordination between utilities, critical facilities, and public safety partners could be
improved and recommends this issue be addressed in the next phase of R.18-12-005. 378  PG&E
does not specifically address the modifications, if any, that would be needed to the PSPS Guidelines
to achieve improvement in the coordination with water and communications providers. PG&E
states it met the PSPS guidelines compliance requirement in 2019, as found in Resolution
ESRB-8. 379  PG&E does not state it met the PSPS Guidelines in D.19-05-042.


376 PG&E November 16, 2020 Reply Comments at 12.


377 PG&E September 2, 2020 Opening Comments at 11.


378 PG&E September 2, 2020 Opening Comments at 31.


379 PG&E November 16, 2020 Reply Comments at 13.
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SCE states that in 2019 it met with critical facilities, including telecommunication and water/
wastewater customers, to review backup generation plans and offered consultative assistance. 380


SCE provides little additional information on coordinating with water and communications
providers in 2019. For instance, SCE does not indicate it invited water and communication
providers to its emergency operations centers. Instead, SCE focuses on improvements since
2019 and states, for example, it solicited feedback on the 2019 PSPS events from water and
communications service providers. 381  In January, February and June of 2020, SCE states
its “Business Customer Division” hosted resiliency workshops for water and communications
providers and solicited feedback specifically on the 2019 activations. SCE further states it used this
information to improve communications with water and communications providers during future
PSPS events. 382  SCE concludes it has consistently coordinated with communication providers, in
particular “[s]ince 2018, [as] SCE Account Managers have collaborated with telecommunication
customers, whom it categorizes as Public Safety Partners, to provide awareness of PSPS and to
educate them on the importance of developing a resiliency plan.” 383  For these reasons SCE states
it substantially complied with this guideline in 2019 and, since 2019, has improved its processes
and implemented new protocols. 384


380 SCE November 16, 2020 Reply Comments at 10.


381 SCE November 16, 2020 Reply Comments at 18.


382 SCE September 2, 2020 Opening Comments at 6-7.


383 SCE November 16, 2020 Reply Comments at 19.


384 SCE November 16, 2020 Reply Comments at 20.


*79  SDG&E states it “maintained strong partnerships with the telecommunications providers and
water/wastewater districts in its service territory and already had a notification strategy in place
that worked well with the telecommunications providers during PSPS events in 2018.” 385  SDG&E
further states it “made seats available” in its emergency operations centers for telecommunications
providers and water/wastewater districts, however, these entities often preferred to communicate
directly with their assigned “Account Executive.” 386  SDG&E concludes it complied with this
guideline when it implemented the PSPS events in 2019. 387


385 SDG&E September 2, 2020 Opening Comments at 14.


386 SDG&E September 2, 2020 Opening Comments at 13.
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387 SDG&E September 2, 2020 Opening Comments at 14.


8.6.3. Parties - Coordinate with Emergency Operations Centers and
Incident Command Systems: Invite Water and Communications


Infrastructure Providers to Utility Emergency Operations Centers


Regarding SCE, Acton states SCE, by merely conducting “workshops” and ““exercises,” failed
to meet the burden imposed by Resolution ESRB-8 to assist critical facility customers so that
they are well prepared for a power shutoff. Acton further states SCE's outreach efforts involving
“workshops” and ““exercises” failed to achieve the intent of SB 901 because these workshops
and exercises did not rise to the level of engagement needed to mitigate PSPS impacts on critical
communication facilities in North Los Angeles County. 388  Action describes the impact of the
2019 PSPS events, as cutting off all communications to rural residents in Acton and surrounding
areas. Acton describes a desperate situation in North Los Angeles County in early November 2019
in the absence of electric power, stating the residents of Acton tried to ““engage” SCE on this
issue and even pleaded with SCE to not initiate any more PSPS events until it was certain that
telecommunication facilities in the area were equipped with backup generation that was sufficient
to withstand future SCE's PSPS events. 389


388 Acton October 16, 2020 Opening Comments at 4.


389 Acton October 16, 2020 Opening Comments at 4.


Regarding both PG&E and SCE, Joint Local Governments states, generally, that instead of doing
the work to partner with critical facilities to assess resiliency and troubleshoot problems, PG&E
and SCE hid behind a mantra of personal responsibility and self-reliance. 390


390 Joint Local Governments October 16, 2020 Opening Comments at 15.


*80  Regarding PG&E, Joint Local Governments points out that “[w]hether PG&E asked local
governments to identify or verify critical facilities is irrelevant to whether PG&E worked with
those critical facilities to assess their resiliency, as the Commission ordered. Even if PG&E did
coordinate with some critical facilities before the 2019 fire season, it did not do so with a significant
number of facilities or with the facilities in each county that were essential to public health and
safety, such as hospitals, water facilities....” 391


391 Joint Local Governments October 16, 2020 Opening Comments at 15-16.
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Regarding SCE, CforAT acknowledges SCE's commitment to improvements going forward but
states SCE remains vague on what actions it will actually take to improve communications with
water and communication providers. 392


392 CforAT October 16, 2020 Opening Comments at 16.


8.6.4. Discussion - Coordinate with Emergency Operations Centers
and Incident Command Systems: Invite Water and Communications
Infrastructure Providers to Utility Emergency Operations Centers


Based on the information in the record of this proceeding, as summarized above, we find PG&E
and SCE failed to reasonably comply with the guideline to invite water and telecommunications
infrastructure providers to the utility's emergency operations center or agree to another means
to communicate regarding PSPS events, and in failing to reasonably comply with this guideline,
failed to comply with the utility obligation to promote safety in Pub. Util. Code § 451.


We further find SDG&E reasonably complied with the guideline to invite water and
telecommunications infrastructure providers to the utility's emergency operations center or agree
to another means to communicate.


In D.20-05-051, the Commission addressed the problems raised here regarding adequate
coordination with water and communication service providers for PSPS events, stating:
“Regarding resilience, there are services critical to California that rely on power to function,
including transportation, communications, and water system infrastructure. ...the adopted
guideline regarding resiliency indicates that the IOUs need to work with the appropriate governing
authorities to identify critical transportation, water, and communications infrastructure. The
electric IOUs must work with those governing bodies to provide backup generation to ensure
critical infrastructure is not taken offline during a de-energization event.” 393


393 D.20-05-051 at 54.


As such, we find that the problems that arose in 2019 concerning water and communications
service providers have been addressed in D.20-05-051. To further clarify matters going forward,
we direct the utilities to include in the 10-day post-event reports a list of all entities invited to their
emergency operations centers and indicate in the annual reports, which are required herein, the
names of all the entities that the utilities consulted with about backup power needs in an effort
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to ensure the entity is prepared for a power shutoff. We address backup power further in Section
9.11, herein.


*81  We adopt the corrective actions set forth below.


8.6.5. Corrective Action - Coordinate with Emergency Operations Centers
and Incident Command Systems: Invite Water and Communications
Infrastructure Providers to Utility Emergency Operations Centers


PG&E, SCE, and SDG&E shall include in the 10-day post-event reports the names of all entities
invited to the utility's emergency operations centers for a PSPS event, the method used to make
this invitation, and whether a different form of communication was preferred by any entity invited
to the utility's emergency operations center.


PG&E, SCE, and SDG&E shall file and serve an annual report, with the details of this annual
report to be addressed by the Commission in R.18-12-005, and this annual report shall include
the names of all the entities that the utility contacted to assess backup power needs and the date
of that contact.


8.7. Coordination with Emergency Operations Centers and Incident Command
Systems: Embedded Utility Liaison at Local Emergency Operations Centers


In 2019, the PSPS Guidelines required that utilities: “must embed a liaison officer at the local
emergency operation center,” if requested by the local jurisdiction. 394  In addition, the PSPS
Guidelines required that utilities: “must also embed a liaison officer at the [Cal OES] State
Operations Center,” if requested. 395  The Commission's goal in requiring a utility embedded
liaison was to assess and integrate “wildfire threat data for decision-making” into the local and
state jurisdictions. 396  Furthermore, the utility embedded liaison had to be “empowered to provide
rapid and accurate information from the utilities” to the local and state jurisdictions. 397


394 D.19-05-042, Appendix A at A21.


395 D.19-05-042, Appendix A at A21.


396 D.19-05-042, Appendix A at A21.


397 D.19-05-042, Appendix A at A21.
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Below we review whether the utilities reasonably complied with the 2019 guideline to embed
a utility liaison, upon request by local and state jurisdictions, “empowered to provide rapid and
accurate information from the utilities” and able to assess and integrate “wildfire threat data for
decision-making” within the context of the utility obligation to promote safety set forth in Pub.
Util. Code § 451.


8.7.1. SED Report - Coordination with Emergency Operations Centers and Incident
Command Systems: Embedded Utility Liaison at Local Emergency Operations Centers


*82  Regarding PG&E, the SED Report states that, although PG&E embedded liaisons at local
emergency operation centers, as requested and these liaisons appeared to make efforts to assist,
the information PG&E conveyed through these utility liaisons to the local jurisdictions was not
adequate and, during one event, the sharing of information was limited. 398


398 SED Report at 25.


Regarding SCE, the SED Report states “In SCE's September 2019 Progress Report, it did not
clearly state that a liaison from their company would be placed in a local EOC if requested. SCE
also did not provide any information on whether a liaison had been requested or provided in any
of their post-event reports. However, in a response to SED's Data Request, SCE provided the
information regarding providing a liaison to the local EOCs.” 399


399 SED Report at 26.


The SED Report did not address this guideline regarding SDG&E.


8.7.2. Utilities - Coordination with Emergency Operations Centers and Incident
Command Systems: Embedded Utility Liaison at Local Emergency Operations Centers


PG&E states that since the 2019 PSPS events, it has implemented changes for 2020 that will
help improve information sharing. PG&E states these changes include, but are not limited to, an
enhanced PSPS Portal with a live interactive map that is updated in real-time, situation reports
provided twice-daily and additional Agency Representative staffing so each affected county has a
single-point-of-contact to provide information and address local issues. 400


400 PG&E September 2, 2020 Opening Comments at 10.
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SCE states it complied with this requirement by providing a utility liaison in 2019 to the State
Emergency Office Center and to any local emergency office center, if requested and if feasible.
In 2019, SCE states it hosted representatives from Cal OES and Los Angeles County at SCE's
emergency operations center as liaisons for multiple PSPS events. 401


401 SCE September 2, 2020 Opening Comments at 54.


SDG&E states that in 2019 it had a dedicated seat in the county OES emergency operations center
and was prepared to embed a liaison in the Cal OES Emergency Operations Center. SDG&E also
facilitated a situation-status “Executive Call” with the SDG&E Utility Incident Commander and
Cal OES once every operational period. In addition, SDG&E states it had a designated lead with
decision-making authority located at its emergency operations center at all times during a PSPS
event. 402


402 SDG&E September 2, 2020 Opening Comments at 13.


8.7.3. Parties - Coordination with Emergency Operations Centers and Incident
Command Systems: Embedded Utility Liaison at Local Emergency Operations Centers


*83  Regarding PG&E, CforAT states “In response to complaints from Joint Local Governments
included in the SED Report, PG&E described certain changes to its “PSPS Portal” and briefing
process, but did not make clear whether these changes are directly responsive to the identified
concerns.” 403  Joint Local Governments state “In 2019, PG&E did not communicate effectively
with local EOCs and did not design its information-sharing protocols in a way that would ensure
that local governments received timely or accurate information from the embedded liaisons or the
utility itself.” 404  Joint Local Governments further state that “The fact that, in 2020, PG&E has
improved its outage maps and increased Agency Representative staffing is irrelevant to its failures
in 2019.” 405  City of San Jose states “PG&E did not allow a member of its emergency management
team to be embedded in PG&E's EOC during the October 9 [2019] PSPS Event.” 406


403 CforAT October 16, 2020 Opening Comments at 22.


404 Joint Local Governments October 16, 2020 Opening Comments at 22.


405 Joint Local Governments November 16, 2020 Reply Comments at 23.
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406 City of San Jose October 16, 2020 Opening Comments at 18-19.


Regarding SCE, Joint Local Governments state SCE did not appear to have an established means of
transferring information at EOC shift-changes, which created a lack of continuity and information
gaps between the duty officers in the emergency operations center. 407


407 Joint Local Governments October 16, 2020 Opening Comments at 23.


No party addressed SDG&E's compliance with this guideline.


8.7.4. Discussion - Coordination with Emergency Operations Centers and Incident
Command Systems: Embedded Utility Liaison at Local Emergency Operations Centers


The purpose of the Commission's directive to utilities to provide embedded liaisons, upon request
to local and state jurisdictions, was to ensure the timely and accurate exchange of information
critical to the safety of the public during a PSPS event. The SED Report and the parties agree,
PG&E efforts to convey and share important information to local and state jurisdictions through
embedded utility liaisons was not adequate. As a result, PG&E's communications with local and
state jurisdiction during the 2019 PSPS events was “impaired.” 408  PG&E does not contest these
conclusions and, instead, focuses on improvements made in 2020.


408 SED Report at 68, stating “However, it is unclear whether the liaison was explicitly denied
a seat inside PG&E's EOC, denied involvement in the decision-making process, or both. In
either case, PG&E did not properly embed the local representative in its EOC and impaired
communications with local jurisdictions.”


*84  Based on these uncontested 2019 deficiencies, we find in 2019 PG&E failed to reasonably
comply with the guideline to embed liaisons, upon request, and to rely on these embedded liaisons
to facilitate the timely and accurate exchange of information during a PSPS event, and, in failing
to facilitate the exchange of timely and accurate information via embedded utility liaisons, PG&E
also failed to comply with the obligation in Pub. Util. Code § 451 to promote safety. The corrective
actions we adopt in response to these findings are discussed below.


Neither the SED Report nor the parties raise significant issues regarding SCE's or SDG&E's
compliance with this guideline and, as a result, we find SDG&E and SCE reasonably complied with
this guideline in 2019. However, to the extent parties raised issues pertaining to the SCE liaisons'
failures to transfer information between liaisons at shift changes, we find further improvement in
this area is needed and, accordingly, address this matter in a corrective action below.
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Further, while we only find PG&E failed to reasonably comply with this directive in 2019, we find
that all three utilities would benefit from further refinement of the use of their embedded utility
liaisons in their de-energization protocols and, therefore, we direct the utilities to immediately
begin this process, as noted below in the adopted corrective actions.


8.7.5. Corrective Action - Coordination with Emergency Operations Centers and Incident
Command Systems: Embedded Utility Liaison at Local Emergency Operations Centers


PG&E, SCE, and SDG&E shall adopt protocols to ensure all relevant information is timely
transferred when employees in the role of the embedded utility liaison change during an ongoing
PSPS event, such as during an employee shift change.


PG&E must specifically seek and consider protocols from SCE and SDG&E regarding how to
effectively rely on embedded utility liaisons to facilitate the timely and accurate exchange of
information during a PSPS event and use any information obtained in an effort to improve PG&E's
compliance with this guideline.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to as
the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint utility
meeting to share all lessons learned, best practices, and existing protocols related to embedding
utility liaisons, upon request, at local and state jurisdictions emergency operations centers during
PSPS events. PG&E, SCE, and SDG&E shall comply with the reporting requirement herein
pertaining to the Joint Utility PSPS Working Group.


9. Non-Event Specific Requirements - Compliance with
Laws, Rules, and Regulations Applicable to PSPS Events


Section 9 addresses laws, rules, and regulations not specifically implicated in the time period
leading up to, during, or soon after a PSPS event. In this Section we review the PSPS Guidelines
that set forth the utilities' responsibilities in advance of the need for utilities to notice a PSPS
event, meaning, generally, the time period before the start of the wildfire season. In 2019, these
responsibilities included, but were not limited to, the following: (1) identifying public safety
partners, (2) identifying critical facilities and infrastructure, (3) identifying 24-hour points of
contact for critical facilities and infrastructure, (4) updating Medical Baseline contact information,
(5) establishing strategies to communicate with all in affected areas, (6) developing strategies to
communicate in an understandable manner, (7) developing strategies to communicate with diverse
geographic areas and customers, (8) developing strategies to communicate when no electricity is
available, (9) providing operational support to public safety partners, (10) developing strategies
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with public safety partners for possible concurrent emergencies, (11) assessing backup power
needs of critical facilities and infrastructure, and (12) updating public safety partner contact
information and performing planning exercises.


*85  In the analysis below, we review the utilities' adherence and implementation of the
Commission's rules and requirements to PSPS Guidelines set forth above, as applicable in 2019,
within the context of Pub. Util. Code § 451. The Commission's review here focuses on areas of
concern identified by the SED Report and by parties in this proceeding.


9.1. Identify Public Safety Partners


The need for utilities to identify and work with entities falling within the definition of the term
“public safety partners” adopted by the Commission in 2019, was clear long in advance of the
2019 fire season. For instance, in 2012, the Commission emphasized the importance of priority
notice to a subset of customers, those most vulnerable to power shutoffs, and specifically identifies
many of the entities included in the definition of public safety partners adopted by the Commission
in 2019. 409  Then in 2018, the Commission elevated the need of utilities to work with local
communities and directed utilities to engage in a broad mission: “Meet with representatives from
local communities that may be affected by de-energization events, before putting the practice in
effect in a particular area.” 410


409 D.12-04-024 at 10-11, “SDG&E should provide as much notice as feasible before shutting
off power so the affected providers of essential services (e.g., schools, hospitals, prisons,
public safety agencies, telecommunications utilities, and water districts) and customers who
are especially vulnerable to power interruptions (e.g., customers who rely on medical life-
support equipment) may implement their own emergency plans.”


410 Resolution ESRB-8 (July 12, 2018) at 6-7.


In 2019, the Commission stated that “[i]dentification of public safety partners, critical facilities
and AFN [Access and Functional Needs] populations in advance of wildfire season is essential
to ensure that de-energization occurs as safely and effectively as possible.” 411  While the
Commission also acknowledged in 2019 that all“first/emergency responders, critical facilities/
critical infrastructure contacts and AFN populations” may not be identified by the 2019 wildfire
season, the Commission, for the most part, expected all public safety partners to be identified
and prepared for proactive de-energizations in 2019. 412  In 2019, the Commission had already
articulated a clear policy direction that prioritized the need to closely work with key groups, such
as public safety partners, in the community.
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411 D.19-05-042 at 78.


412 D.19-05-042 at 78.


*86  In 2019, the Commission also identified those entities that utilities must closely coordinate
with prior to a proactive power shutoff and referred to these entities as public safety partners. In
addition, in 2019, the Commission, among other things, directed utilities to provide public safety
partners with ““priority notification,” stating:
“The term ‘public safety partners' refers to first/emergency responders at the local, state and
federal level, water, wastewater and communication service providers, affected community choice
aggregators and publicly-owned utilities/electrical cooperatives, the Commission, the California
Governor's Office of Emergency Services and the California Department of Forestry and Fire
Protection. Public safety partners will receive priority notification of a de-energization event.” 413


413 D.19-05-042, Appendix A at A4.


Below we review whether the utilities reasonably complied with the directive to identify,
coordinate with, and provide priority notification to public safety partners within the context of
the utility obligation to promote safety set forth in Pub. Util. Code § 451.


9.1.1. SED Report - Identify Public Safety Partners


The SED Report states PG&E confirmed “regular contact” with public safety partners leading up
to the late 2019 PSPS events. 414  The SED Report further states the identities of these entities
included in this “regular contact” is unclear. The SED Report raises the question of whether PG&E
considered all cable and telecommunications companies to be “communication service providers”
under the definition of public safety partners because some of the members of the CCTA claim
they did not receive the same type of notice as other public safety partners. 415


414 SED Report at 8. (fn. omitted.)


415 SED Report at 8. (fn. omitted.)


Regarding SCE, the SED Report finds, based on available documentation, SCE included all
relevant entities under the definition public safety partners in 2019 but it remains unclear whether
SCE's outreach to certain public safety partners, including communication service providers and
water treatment facilities, was “successful” and whether SCE included all public safety partners
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in its post-event outreach. 416  Regarding the “success” of the pre-event outreach, the SED Report
is unsure whether the pre-event outreach was sufficient. 417  The SED Report includes questions
raised by CCTA and City of Riverside regarding the content of pre-event notices and these two
parties suggest that, perhaps, SCE failed to provide them with comprehensive information because
SCE failed to treat them (or their members) as public safety partners, but instead treated them as
regular customers. 418  The SED Report includes a statement from the City of Riverside which
illustrates how the City grappled with the possibility of a power shutoff based on the inadequate
information provided in SCE's outreach, as the City faced the task of maintaining its water supply
- dependent of electricity - for service to 60 percent of the local area.


416 SED Report at 9.


417 SED Report at 9.


418 SED Report at 9.


*87  “[S]pecific, focused coordination, and pre-planning should have occurred in advance. In
particular, SCE's generic recommendation for ‘an outage plan and an emergency kit’ does not
suffice for the water accounts located in San Bernardino. Again, these water accounts represent
approximately 60 percent of Riverside Public Utilities' water supply and power regional water
treatment plants that are necessary to meet State and Federal drinking water standards.” 419


419 SED Report at 9, citing to City of Riverside January 10, 2020 Response at 5.


The SED Report further states SCE did not include certain public safety partners, specifically
communication service providers and water treatment facilities, on lists documenting 2019 post-
de-energization outreach to public safety partners. 420


420 SED Report at 9.


Regarding SDG&E, the SED Report provides no analysis.


9.1.2. Utilities - Identify Public Safety Partners


In response to the SED Report, PG&E confirms it currently considers all cable companies to
be public safety partners and states that, since February 2020, it has adopted a new process,
consisting of bi-monthly meetings with wireless, wireline and cable providers, to improve its
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communications, collaboration and preparedness with these entities for all hazards, emergencies,
and PSPS. 421


421 PG&E September 2, 2020 Opening Comments at 3.


In response to the SED Report, SCE states that advanced notifications were provided to the
majority of public safety partners for the 2019 proactive de-energizations and failures occurred
when a high volume of circuits fell within the scope of the outage or dynamic weather conditions
prevented SCE from sending priority notifications as far in advance as required. 422  SCE explains
that in 2019 it provided priority notification to certain public safety partners “manually,” including
water, wastewater, telecommunications, and county emergency management offices and notices
may have been delayed due to this manual process. 423  Regarding the statement in the SED Report
that SCE provided inadequate notice to the City of Riverside, specifically, the Riverside Public
Utility, SCE disagrees. 424  In addition, SCE confirms it engaged in outreach to public safety
partners post-de-energization but did not include water and communications providers at SCE's
emergency operations center in 2019 and, instead, sought to include these entities in other manners,
when appropriate, such as including the California Utility Emergency Association (CUEA). 425


422 SCE September 2, 2020 Opening Comments at 4.


423 SCE September 2, 2020 Opening Comments at 4. SCE states that, since 2019, it made
automation enhancements to its notice system to improve the accuracy and timeliness of
notice, except in sudden onset situations.


424 SCE September 2, 2020 Opening Comments at 5.


425 SCE September 2, 2020 Opening Comments at 7.


9.1.3. Parties - Identify Public Safety Partners


*88  Specifics about notice provided to public safety partners in preparation for an imminent PSPS
event are addresses at Section 8.1, herein. Regarding the utilities' overall approach to public safety
partners, in general, some parties expressed confusion about whether the utilities considered them
to be public safety partners, as documented in the SED Report. 426


426 See, Section 8.1, herein.
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Some parties identify SCE's and PG&E's lack of overall planning in coordination with public safety
partners as a major factor in the “pervasive shortcomings” of the 2019 de-energizations and the
“chaotic and demoralizing months” of late 2019. 427  Joint Local Governments state the utilities
were “ill-prepared” and found, as follows: 428


427 Joint Local Governments October 16, 2020 Opening Comments at 1.


428 Joint Local Governments October 16, 2020 Opening Comments at 1.


“As the Joint Local Governments have observed before, the problem with the 2019 de-energization
events is not that they were imperfectly executed or that all of the 2019 guidelines had not yet
been implemented--though the utilities certainly failed to meet a number of achievable obligations.
The problem was the utilities' failure to consider the impacts of de-energization and to engage
in robust planning and coordination with public safety partners and other stakeholders. PG&E
and SCE received authority to de-energize their power lines in July 2018, but it appears that their
obligations to plan, coordinate, and provide for their customers' safety only became real to them
after the first large de-energizations in October 2019--despite the advice, offers of expertise, and
warnings from stakeholders dating back to SDG&E's de-energization proceeding in 2008[referring
to D.12-04-024]. PG&E's executives have admitted to that failure. PG&E Corp.'s former CEO
Bill Johnson acknowledged it when he said, “I think we thought the big event was turning off the
power,” instead of focusing on “the impact of that . . . on the people it affected.” 429


429 Joint Local Governments October 16, 2020 Opening Comments at 2-3, citing to PG&E's
History with Blackouts Signaled Trouble, Associated Press (December 19, 2019) (fn.
omitted.)


9.1.4. Discussion - Identify Public Safety Partners


It is difficult to comprehend why California's largest electric utilities did not already have well-
established systems in place for communications in the event of emergencies for all the entities
defined as public safety partners when the wildfire season approached in 2019. This is even more
difficult to understand since the Commission started, as far back as at least 2012, alerting utilities
of the need to coordinate with those types of entities to prepare for the possibility of proactive
power shutoffs. With the Commission again announcing this directive in 2018, 430  and in 2019
revisiting this matter, stating the coordination with public safety partners was “essential.” 431
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430 Resolution ESRB-8 (July 12, 2018).


431 D.19-05-042.


*89  Nevertheless, according to the SED Report and parties, SCE did not have adequate
communication systems in place, even relying on “manual” transmissions in 2019. In addition,
based on the comments of Joint Local Governments, we are not confident PG&E had adequate
systems in place either, as some public safety partner parties state notice was not provided.
Executives at PG&E in 2019 further confirmed that coordinating with public safety partners was
not the priority, according to parties. The failure of the utilities, especially PG&E and SCE, to
adequately prepare public safety partners likely resulted in unnecessary harm to the public. We
are particular concerned these failures disproportionately negatively impacted the most vulnerable
populations in California.


Based on these 2019 deficiencies, we find in 2019 PG&E and SCE failed to reasonably comply
with the directives to identify, coordinate with, and provide priority notification to public safety
partners, and, in failing to identify, coordinate with, and provide priority notification to public
safety partners, PG&E and SCE also failed to comply with the obligation in Pub. Util. Code § 451
to promote safety. The corrective actions we adopt in response to this finding are discussed below.


Neither the SED Report nor the parties raise significant issues regarding SDG&E's compliance
with this guideline and, as a result, we find SDG&E reasonably complied with this guideline in
2019. However, we find that all three utilities must demonstrate improvement in this area and,
accordingly, address this matter in the corrective actions, below.


9.1.5. Corrective Action - Identify Public Safety Partners


PG&E, SCE, and SDG&E shall host targeted, localized meetings with emergency services partners
to cross-check Public Safety Partner list at least once per calendar year. These lists complied
by PG&E, SCE, and SDG&E shall include, at a minimum, the following: (1) the names, email
addresses, and phone numbers of the contact persons for purposes of proactive power shutoffs for
all entities included as public safety partners, including first/emergency responders at the local,
state and federal level, water, wastewater and communication service providers, community choice
aggregators and publicly-owned utilities/electrical cooperatives, the Commission, the California
Governor's Office of Emergency Services and the California Department of Forestry and Fire
Protection; and (2) the names, email addresses, and phone numbers of persons responsible for
maintaining and updating this list for the utility so public safety partners can easily provide the
appropriate utility with updated contact information. All relevant stakeholders should review the
list to verify that all public safety partners and the designated contact persons are correctly listed
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and, if errors or omission exist, contact the utility. These lists may be designated as confidential, to
the extent required by law. The utilities must revise these lists immediately upon receipt of updated
information from public safety partners.


*90  PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred
to as the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint
utility meeting to share all lessons learned and all best practices pertaining to all aspects of the
developing and maintaining updated lists of public safety partners on PSPS secure web portals.
PG&E, SCE, and SDG&E shall comply with the reporting requirement herein pertaining to the
Joint Utility PSPS Working Group.


PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or a successor
proceeding, which shall identify, among other things, the status of the lists of public safety partners,
including the last date updated, on their PSPS webpages. Further details of this annual report,
including the date to be filed, shall be determined in R.18-12-005.


9.2. Identify Critical Facilities and Infrastructure


In 2019, the PSPS Guidelines required that utilities: “...must, in addition to developing their
own list of critical facilities and critical infrastructure based on the adopted definition, work in
coordination with first/emergency responders and local governments to identify critical facilities.”
This work - developing lists of critical facilities and critical infrastructure customers - was a
necessary pre-requisite to complying with the directive in the 2019 PSPS Guidelines directing
utilities “in advance of the wildfire season, [to] proactively partner with critical facility and critical
infrastructure representatives to assess the ability of each critical facility to maintain operations
during de-energization events of varying lengths.” 432


432 D.19-05-042, Appendix A at 12A.


Here, we review whether the utilities reasonably complied in 2019 with the above directives to (1)
compile their own lists of critical facilities and infrastructure and (2) work with first/emergency
responders and local government to further add to this list of critical facilities and infrastructure.
The utilities' requirement under the PSPS Guidelines to create these lists is reviewed within the
context of the utility obligation to promote safety set forth in Pub. Util. Code § 451.


9.2.1. SED Report - Identify Critical Facilities and Infrastructure
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The SED Report concludes that it is unclear whether PG&E coordinated with first/emergency
responders to identify critical facilities and infrastructure in advance of the 2019 fire season. 433


The SED Report states that City of San Jose identified discrepancies between its list and PG&E's
list. 434  The SED Reports further states AT&T found that direct contact with a PG&E “Critical
Infrastructure Liaison” was not established until late in 2019, on October 10, 2019, thereby
impairing the ability of AT&T to coordinate appropriately in response to the evolving wildfire
conditions.


433 SED Report at 10.


434 SED Report at 10.


*91  Regarding SCE, the SED Report finds failures regarding SCE's ability to identify critical
facilities and infrastructure based on the City of Riverside's statement that its water facilities were
not properly notified. The SED Report also suggests SCE may have unknowingly de-energized a
hospital in Ventura County. 435


435 SED Report at 11.


The SED Report recommends PG&E and SCE further document their coordination efforts with
first/emergency responders and local governments to identify critical facilities and infrastructure
and provide this documentation to the Commission. 436


436 SED Report at 10-11.


Regarding SDG&E, the SED Report expresses concern with the apparent difficulty encountered
by SDG&E in identifying points of contact for critical facilities and infrastructure. 437


437 SED Report at 76.


9.2.2. Utilities - Identify Critical Facilities and Infrastructure


In response to the SED Report, PG&E explains that its ability to contact every critical facility and
infrastructure was constrained by whether the address provided by the local governments matched
what could be found in PG&E's system as the customer of record. 438  PG&E also states that some
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parties, such as City of San Jose, expected PG&E to provide a higher level of information than
required by the Commission to critical facilities and infrastructure, such as schools, stating, 439


438 PG&E November 16, 2020 Reply Comments at 4.


439 PG&E November 16, 2020 Reply Comments at 5.


“PG&E is not required by the Phase 1 Guidelines to provide the same information that is shared
with local government agencies (e.g., portal access, lists of impact customers in jurisdiction) with
critical facilities, although we did provide those facilities warning about upcoming PSPS events
consistent with the Commission's requirements.” 440


440 PG&E November 16, 2020 Reply Comments at 5.


PG&E notes it has improved its “Critical Infrastructure Liaison” training since 2019 to avoid
the issues identified by the SED Report going forward but PG&E does not address its level
of preparedness in 2019. 441  PG&E also confirms, on a going forward basis, that it will
coordinate with first/emergency responders and local governments to identify critical facilities and
infrastructure. PG&E states it will work to resolve any discrepancies on lists. 442  PG&E states it
documented its coordination efforts to identify critical facilities and infrastructure in its August
2020 PSPS Phase 2 Progress Report and that it will document such efforts in Progress Reports
going forward but it is unclear what progress report PG&E is referring to since it does not have
any upcoming progress reports due to be filed with the Commission. 443  Again, PG&E does not
address the situation as it existed in 2019.


441 PG&E September 2, 2020 Opening Comments at 4.


442 PG&E November 16, 2020 Reply Comments at 5.


443 PG&E September 2, 2020 Opening Comments at 3-4.


*92  SCE disagrees with the suggestion in the SED Report that SCE may not have adequately
identified and coordinated with critical facilities and infrastructure in 2019. SCE states that in
2019 it conducted “extensive” outreach to critical facilities, including local and tribal governments,
county operational areas, and public safety partners to review SCE's proactive power shutoff
protocols. 444  SCE provides no documentation to substantiate these claims.
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444 SCE September 2, 2020 Opening Comments at 44.


In response to recommendation in the SED Report that the Commission require SCE and PG&E
to going forward document efforts to identify critical facilities and infrastructure, SCE states that
it already documents meeting minutes internally and shares these with meeting participants, when
appropriate, and also shares the documentation with the Commission under confidentiality laws.
SCE states that the location of critical facilities and infrastructure, especially cellular facilities,
are confidential, suggesting that this information is not readily accessible to the public, and
nondisclosure agreements would apply. 445


445 SCE September 2, 2020 Opening Comments at 9.


SDG&E states that, in advance of the 2019 fire season, it took actions to understand critical
facilities' ability to operate during an emergency with direct conversations, and information about
back-up generation was provided in both the email and direct mail pieces to newly identified
critical facility customers. Additionally, SDG&E states it coordinated with first/emergency
responders to identify all their critical facilities. 446


446 SDG&E September 2, 2020 Opening Comments at 8.


9.2.3. Parties - Identify Critical Facilities and Infrastructure


Local Joint Governments state PG&E and SCE had difficulty communicating accurate and
timely information with critical facilities and infrastructure. 447  In describing the overall situation
regarding critical facilities and infrastructure, Joint Local Governments state that “common-sense
preparations--learning about community demographics and critical facilities, coordinating with
state and local emergency management officials, and working to understand the on-the-ground
impacts of shutting off the power to large swaths of customers--did not require Commission
mandates for the utilities undertake them.” 448


447 Joint Local Governments October 16, 2020 Opening Comments at 7.


448 Joint Local Governments October 16, 2020 Opening Comments at 39.


*93  More specifically, Joint Local Governments state PG&E and SCE failed to partner with
critical facilities and infrastructure to assess their ability to withstand outages or their need
for additional equipment. 449  Regarding SCE, Joint Local Governments state SCE did not







Order Instituting Investigation on the Commissions Own..., 2021 WL 2473851...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 125


verify or provide its list of critical facilities with Santa Barbara County despite the repeated
requests. 450  Regarding PG&E, Joint Local Governments state PG&E insisted on nondisclosure
agreements from the counties for critical facility information even after the Commission directed
that information be provided without nondisclosure agreements. 451  In terms of addressing
these failures, Joint Local Governments estimate that PG&E and SCE have 70,000 and 15,345
customers, respectively, that are critical facilities and infrastructure and urge, together with other
parties, the Commission to clarify its process for conducting reasonableness reviews of each PSPS
event, order bill credits for affected customers, and consider imposing financial penalties.


449 Joint Local Governments October 16, 2020 Opening Comments at 16.


450 Joint Local Governments October 16, 2020 Opening Comments at 26.


451 Joint Local Governments October 16, 2020 Opening Comments at 30.


CforAT states that for the October 2, 2019 PSPS event, SCE reported it unknowingly de-energized
a hospital in Ventura County and was not aware of this problem until it was notified by local
emergency management personnel. 452


452 SED Report at 11, citing to CforAT Comments on SCE Post-PSPS Event Reports for
September 16, 2019, October 2, 2019, October 21, 2019, October 27, 2019, and November
23, 2019.


City of San Jose states that in 2019 discrepancies existed between its list and PG&E's list of critical
facilities and infrastructure, with PG&E's list not including schools and medical facilities. In 2019,
City of Jose - apparently with this discrepancy unresolved - was unexpectedly left to notify schools,
with little or no advance planning assistance by PG&E. 453


453 City of San Jose October 16, 2020 Opening Comments at 3-4.


9.2.4. Discussion - Identify Critical Facilities and Infrastructure


We focus our discussion here on the lists themselves and tasks related to compiling these lists. As
an overall matter, it is unclear why these lists did not already exist, as they appear to be needed to
adequately prepare for any emergency. Lists of critical facilities and infrastructure are fundamental
from an electric utility safety and emergency planning perspective. No excuse justifies the utilities'
failure to have prepared these lists and none were presented by the utilities.
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*94  PG&E's statement it was unable to compile an accurate list because the information provided
by local governments in 2019 included incorrect or unhelpful addresses misses the point. These
lists should have been completed long ago, sufficiently in advance to address any incorrect
information. Even if the utilities started compiling these lists after July 21, 2018, when the
Commission issued Resolution ESRB-8, 454  it remains wholly unclear why such lists could not
have been completed and verified with local governments in the intervening year, between the
issuance of Resolution ESRB-8 in July 2018 and the beginning of the 2019 fire season.


454 Resolution ESRB-8 (July 12, 2018) at 7, stated “Ensure that critical facilities such as
hospitals, emergency centers, fire departments, and water plants are aware of the planned
de-energization event.”


Moreover, it is unacceptable that, during a proactive power shutoff, a local government and a
school - where the safety of children was at risk - had not been contacted by PG&E to work
through any misunderstandings and other related issues regarding the type of advance notice
provided to schools. PG&E's attempt to shield itself from responsibility by arguing that the 2019
PSPS Guidelines designate schools as a category of customers requiring lesser advance notice is
irrelevant. Pub. Util. Code § 451 requires utilities to work through these issues and address safety
matters, such as those presented by schools. It is not, as PG&E suggests, the school's problem.
Common sense safety planning requires utilities to ensure the safety of the public but especially the
most vulnerable Californians, including children. PG&E further states, citing to a prior 2019 post-
event report, that “The de-energization decision is not made until all critical facilities identified
are confirmed to have resolved back up generation needs” 455  but parties and SED claim these
lists were incomplete in 2019, making notification impossible.


455 PG&E November 16, 2020 Reply Comments at 29.


Furthermore, SCE failed to comply with this guideline by unknowingly de-energizing a hospital
in Ventura County, not becoming aware of this problem until it was notified by local emergency
management personnel. In addition, SCE did not verify or provide its list of critical facilities to
Santa Barbara County despite the repeated requests. SCE also failed to comprehensively identify
critical facilities and infrastructure based on the City of Riverside's statement that its water facilities
were not properly notified.


Regarding any barriers that the utilities encountered that prevented the sharing of these lists due
to confidentiality concerns raised immediately prior to or during a 2019 PSPS event, the utilities
should have resolved these legal concerns far in advance of the 2019 fire season. We addressed the
problems caused by the utilities' requests for nondisclosure agreements during 2019 PSPS events
in greater detail at Section 8.3.
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*95  Even if PG&E and SCE had largely completed the lists of critical facilities and infrastructure
prior to the 2019 fire season, no excuse exists that these lists were not up-to-date, accurate, verified
by local governments, and prepared in a format to promote sharing immediately, as needed, with
all confidentiality issues already resolved.


We find persuasive the SED Report and parties, neither of which identify any significant failures
by SDG&E. As a result, we find SDG&E reasonably complied with this guideline in 2019.


For all the reasons above, we find PG&E and SCE failed to reasonably comply with the directive
in the 2019 PSPS Guidelines to compile lists of critical facilities and infrastructure, and in doing
so, failed to comply with the obligation to promote safety in Pub. Util. Code § 451.


9.2.5. Corrective Action - Identify Critical Facilities and Infrastructure


The SED Report recommends PG&E and SCE document their coordination efforts with first/
emergency responders and local governments pertaining to identification of critical facilities and
infrastructure and provide this documentation to the Commission. 456  Parties recommend penalties
and bill credits to affected customers. The Commission adopts the following corrective actions in
an effort to ensure these lists are complete, accurate, up to date, verified by local governments,
and readily accessible:


456 SED Report at 10-11.


PG&E, SCE, and SDG&E shall post on their existing PSPS secure web portals within 120 days of
the effective date of decision lists that include, at a minimum, the following: (1) the names, email
addresses, and phone numbers of the contact persons for purposes of proactive power shutoffs for
all entities included as critical facilities and infrastructure; and (2) the names, email addresses,
and phone numbers of persons responsible for maintaining and updating this list for the utility so
critical facilities and infrastructure can easily provide the appropriate utility with updated contact
information. All relevant stakeholders should review the list on the utilities' existing PSPS secure
web portals to verify that all critical facilities and infrastructure and the designated contact persons
are correctly listed and, if errors or omission exist, contact the utility. These lists may be designated
as confidential, to the extent required by law. The utilities must revise these lists immediately upon
receipt of updated information from critical facilities and infrastructure.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to as
the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint utility
meeting to share all lessons learned and all best practices pertaining to all aspects of the developing
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and maintaining updated lists of critical facilities and infrastructure customers on PSPS secure web
portals. PG&E, SCE, and SDG&E shall comply with the reporting requirement herein pertaining
to the Joint Utility PSPS Working Group.


*96  PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or a successor
proceeding, which shall identify, among other things, the status of the lists of critical facilities and
infrastructure customers, including the last date updated, on their PSPS webpages. Further details
of this annual report, including the date to be filed, shall be determined in R.18-12-005.


9.3. Identify Primary and Secondary 24-hour Points
of Contact for Critical Facilities and Infrastructure


In 2019, the PSPS Guidelines stated that, for critical facilities and infrastructure, utilities: “...must
identify 24-hour points of contact and, at a minimum, secondary points of contact. The electric
investor-owned utilities must work together with operators of critical facilities and critical
infrastructure to identify preferred points of contact (the billing contact may not be the appropriate
de-energization contact) and preferred methods of communication.” 457


457 D.19-05-042, Appendix A at A11.


Below we review whether the utilities reasonably complied in 2019 with the directive in the 2019
PSPS Guidelines to establish primary and secondary 24-hour points of contact for critical facilities
and infrastructure within the context of the utility obligation to promote safety set forth in Pub.
Util. Code § 451.


9.3.1. SED Report - Identify Primary and Secondary 24-
hour Points of Contact for Critical Facilities and Infrastructure


The SED Report did not address the extent to which PG&E complied with this PSPS Guideline.


Regarding SCE, the SED Report states, “Although SCE has made a good effort in identifying
all their critical infrastructure customers, they need to verify that this method of identifying all
the customers in this category is 100% accurate.” 458  Based on several reports of inadequate or
absence of communication with critical facilities and infrastructure prior to a PSPS event, the SED
Report recommends SCE engage in immediate coordination efforts with water and wastewater
facilities ahead of the next fire season. 459
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458 SED Report at 11-12.


459 SED Report at 81.


Regarding SDG&E, the SED Report finds that, at times, “SDG&E employees reached the critical
facility/infrastructure customers, but they were unable to obtain the required information.” 460  The
SED Report concludes SDG&E must obtain the required information, even if repeated efforts are
required. The SED Report further concludes SDG&E did not document in any progress report
whether it obtained primary or secondary points of contacts and the SED Report also states it is
unclear whether SDG&E identified preferred methods of communication for critical facilities and
infrastructure. 461  The SED Report concludes further documentation in this area is warranted.


460 SED Report at 11-12.


461 SED Report at 12.


9.3.2. Utilities - Identify Primary and Secondary 24-hour
Points of Contact Critical for Facilities and Infrastructure


*97  PG&E does not address this issue.


SCE states that, prior to the 2019 de-energizations, SCE conducted outreach to water and
wastewater facilities, including holding workshops. 462  SCE seems to contest the conclusions in
the SED Report but provides no documentation.


462 SCE September 2, 2020 Opening Comments at 10.


Both SCE and SDG&E explain they have sought to address the problems experienced in 2019
with improvements to engagement processes for critical facilities and infrastructure. 463


463 SDG&E September 2, 2020 Opening Comments at 18.


9.3.3. Parties - Identify Primary and Secondary 24-hour
Points of Contact for Critical Facilities and Infrastructure


Regarding PG&E, no party specifically commented on this issue. However, the following general
comment by Joint Local Governments is informative: “Joint Local Governments believe the SED
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report accurately notes some of the difficulties PG&E and SCE had with their critical facilities,
though the report does not capture the full extent of those issues.” 464


464 Joint Local Governments October 16, 2020 Opening Comments at 8.


Except as noted in the SED Report, above, no further comments were provided by parties on this
topic.


9.3.4. Discussion - Identify Primary and Secondary 24-hour
Points of Contact for Critical Facilities and Infrastructure


The full extent to which utilities complied with this directive is unclear from the documentation on
the 2019 proactive power shutoffs. This topic did not receive sufficient discussion. Deficiencies in
the identification efforts by PG&E, SCE, and SDG&E are raised by parties and the SED Report.
In addition, based on the record, as we discussed above in Section 9.2., PG&E's and SCE's lists of
critical facilities and infrastructure were, in some important respects, incomplete in 2019. In those
instances, we conclude PG&E and SCE would have been unable to confirm primary and secondary
24-hour points of contact. Therefore, we align our conclusion with our prior evaluation in Section
9.2., herein, and find that, to the extent the PG&E and SCE failed to compile comprehensive lists
of critical facilities and infrastructure in 2019, PG&E and SCE failed to reasonably comply with
the directive to establish primary and secondary 24-hour points of contacts at critical facilities
and infrastructure. We further find that SDG&E, while reasonably complying with the directive
to compile lists of critical facilities and infrastructure in 2019, may have failed in some important
respects, as noted above by the SED Report, to establish primary and secondary 24-hour points of
contacts at critical facilities and infrastructure. As we conclude at Section 9.2., above, maintaining
such lists is common sense safety planning. No excuse exists that these lists, with primary and
secondary 24-hour points of contacts, were not complete, up-to-date, accurate, verified by local
governments, and prepared in a format to promote sharing immediately, as needed.


*98  For these reasons, we find PG&E, SCE, and SDG&E failed in 2019 to reasonably comply
with the directive to establish primary and secondary 24-hour points of contacts at critical facilities
and infrastructure, and in doing so, failed to comply with the obligation to promote safety in Pub.
Util. Code § 451.


The corrective actions we adopt in response to this finding are discussed below.
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9.3.5. Corrective Action - Identify Primary and Secondary 24-
hour Points of Contact for Critical Facilities and Infrastructure


PG&E, SCE, and SDG&E shall post on their existing PSPS secure web portals within 120 days
of the effective date of decision lists that include, at a minimum, the following: (1) the names,
email addresses, and phone numbers of the 24-hour primary and secondary points of contact for
purposes of proactive power shutoffs for all entities included as critical facilities and infrastructure;
and (2) the names, email addresses, and phone numbers of persons responsible for maintaining
and updating this list for the utility so critical facilities and infrastructure can easily provide the
appropriate utility with updated contact information. All relevant stakeholders should review the
list on the utilities' existing PSPS secure web portals to verify that 24-hour primary and secondary
points of contact for all critical facilities and infrastructure are correctly listed and, if errors
or omission exist, to contact the utility. These lists may be designated as confidential, to the
extent required by law. The utilities must revise these lists immediately upon receipt of updated
information from critical facilities and infrastructure customers.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to as
the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint utility
meeting to share all lessons learned and all best practices pertaining to all aspects of the developing
and maintaining updated lists of critical facilities and infrastructure customers (24-hour primary/
secondary point of contact). PG&E, SCE, and SDG&E shall comply with the reporting requirement
herein pertaining to the Joint Utility PSPS Working Group.


PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or a successor
proceeding, which shall identify, among other things, the status of their lists, including the
last date updated, of 24-hour primary and secondary points of contact for critical facilities
and infrastructure. Further details of this annual report, including the date to be filed, shall be
determined in R.18-12-005.


9.4. Medical Baseline Customers: Update Contact Information
and Provide Opportunity to Select Alternative Means of Contact


The 2019 PSPS Guidelines stated utilities: “...must update contact information for Medical
Baseline customers 465  and provide an opportunity for such customers to select alternative
means of contact beyond their preferred means of contact from the utility for billing and other
information.” 466
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465 D.19-05-042, Appendix C at C5, states Medical Baseline customers are: “Customers who
are eligible for Medical Baseline tariffs receive an additional allotment of electricity and/
or gas per month. The tariffs are designed to assist residential customers who have special
energy needs due to qualifying medical conditions. There are differences among Medical
Baseline tariffs across the utilities.”


466 D.19-05-042, Appendix A at A13-14.


*99  This requirement did not apply to all the Access and Functional Needs population; it
applied to Medical Baseline customers. The problems identified by the SED Report and parties
pertaining to utility notice to Medical Baseline customers and the sharing of information with local
governments, without non-disclosure agreements, is addressed at Section 8.3, herein.


Below we review whether the utilities reasonably complied with the directive in advance of the
2019 fire season to (1) update contact information for Medical Baseline customers and (2) provide
Medical Baseline customers with an opportunity to select another means, different from the method
used for billing purposes, for contact regarding a PSPS event within the context of the utility
obligation to promote safety set forth in Pub. Util. Code § 451.


9.4.1. SED Report - Medical Baseline Customers: Update Contact
Information and Provide Opportunity to Select Alternative Means of Contact


The SED Report states PG&E does not confirm it “provided Medical Baseline customers an
opportunity to select alternative means of contact [in advance of the 2019 fire season for proactive
power shutoffs] beyond the [customer's] preferred means [of contact] for utilitybilling.” 467  The
SED Report states that, in response to data requests, PG&E only stated that “additional contact”
information is sought in the initial application for Medical Baseline status but, again, PG&E does
not explain how or if it sought contact alternatives for de-energization in advance of the 2019
fire season. 468  The SED Report concludes PG&E should have documented compliance with this
requirement in 2019, including alternatives provided to customers, how PG&E communicated
these alternatives to customers, and how PG&E instructed Medical Baseline customers to update
their preferred means of contact. 469


467 SED Report at 13, citing to PG&E September 2019 Progress Report.


468 SED Report at 13, citing to PG&E September 2019 Progress Report.


469 SED Report at 13, citing to PG&E September 2019 Progress Report.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS451&originatingDoc=Ib1b0de59cf3b11ebaa829251c41d9359&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Order Instituting Investigation on the Commissions Own..., 2021 WL 2473851...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 133


The SED Report does not address the compliance of either SCE or SDG&E with this directive.


9.4.2. Utilities - Medical Baseline Customers: Update Contact Information
and Provide Opportunity to Select Alternative Means of Contact


PG&E briefly addresses its compliance in 2019 with this directive, which applies only to Medical
Baseline customers, stating it sent automated voice messages to Medical Baseline customers with
a prompt to immediately connect with PG&E customer service representatives to update contact
information. 470  Aside from seeking updated information, PG&E does not address whether it
sought an alternative means of contact from Medical Baseline customers, consistent with the
directive. Instead, PG&E addresses outreach to Access and Functional Need customers, which
is a broader group of customers than Medical Baseline customers. 471  PG&E states that, in
2019, it conducted significant outreach to all customers, including Access and Functional Needs
customers and shared preparedness information and available support to customers during the
2019 PSPS events. 472  PG&E also states it completed approximately 1,500 live calls to “life
support customers” to update contact information. PG&E acknowledged “room for improvement
in 2019” in supporting the Access and Functional Needs community but submits it was in full
compliance with this directive in 2019. 473  PG&E also explains its progress in 2020, stating that
PG&E improved its 2020 outreach approaches for the Access and Functional Needs community
and agrees to provide an update, if relevant, on this outreach in a future progress report, including
its approach to providing Medical Baseline customers with an opportunity to provide multiple
contacts and contact information for event notifications. 474


470 PG&E November 16, 2020 Reply Comments at 6.


471 PG&E November 16, 2020 Reply Comments at 6.


472 PG&E November 16, 2020 Reply Comments at 6.


473 PG&E November 16, 2020 Reply Comments at 6.


474 PG&E September 2, 2020 Opening Comments at 5, citing to August 2020 PSPS Progress
Report at 27-30) and 2020 PSPS Access and Functional Needs Plan at 15-18.


*100  SCE states it complied with this guideline prior to the 2019 PSPS events by providing
its Medical Baseline customers with multiple opportunities and channels to update their contact
information and preferred means of contact. 475  SCE further states, since 2019, it has maintained
alternate means of contact for its Medical Baseline customers and gives these customers additional
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opportunities to identify alternate contacts (other than the billing contact) but SCE does not state
that it sought alternative contacts for Medical Baseline customers for purposes of PSPS events. 476


475 SCE September 2, 2020 Opening Comments at 11.


476 SCE September 2, 2020 Opening Comments at 11-12.


SDG&E states that, in preparation for the 2019 wildfire season, it engaged its Medical Baseline
customers to re-certify for the program and updated their preferred contact information and
requested alternative means of communication for PSPS events. 477


477 SDG&E September 2, 2020 Opening Comments at 6-7.


9.4.3. Parties - Medical Baseline Customers: Update Contact Information
and Provide Opportunity to Select Alternative Means of Contact


Cal Advocates, providing an excellent analysis, states PG&E and SCE provided inadequate or no
advance notification to 14,000 Medical Baseline customers in 2019. 478  This number is startling.
The issue of advanced prior notice is also addressed in Section 8.1. This Section focuses on
updating contact information and providing an opportunity for Medical Baseline customers to
provide utilities with an alternative contact for PSPS events.


478 Cal Advocates October 16, 2020 Opening Comments at i and ii. (Cal Advocates explains
that its figures include repeat de-energizations. For example, if a customer was de-energized
in two separate events, the customer counts twice towards these totals.)


Joint Local Governments state the utilities failed to substantiate their claims that they complied
with all the requirements for identification and contact with the Medical Baseline customers. 479


SCE did not designate which Medical Baseline customers used electricity for life support, which
presented safety issues. 480  Joint Local Governments state the record shows PG&E had a number
of shortcomings with its outreach to Access and Functional Needs customers in 2019 and any
subsequent reporting and improvements are irrelevant in evaluating compliance in 2019. 481


479 Joint Local Governments October 16, 2020 Opening Comments at 8.


480 Joint Local Governments October 16, 2020 Opening Comments at 36-37.
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481 Joint Local Governments October 16, 2020 Opening Comments at 8.


*101  Overall, CforAT states the SED Report contains very little in the way of recommendations
for how to respond to challenges faced by the utilities in communicating with Medical Baseline
customers. 482  CforAT states, while SCE complied in 2019 with the requirement to update contact
information and seek alternative contacts, SCE appears to have limited its outreach to customers
using electricity for life support and, for this reason, SCE ultimately failed to provide “effective
notice” to Medical Baseline customers. 483  Regarding PG&E, CforAT raises a similar issue,
pointing out that it questions whether PG&E's decision to rely on door hangers to provide notice
is ““effective notice” for Medical Baseline customers. 484  City of San Jose raises the same issue
stating, it ended up deploying employees to call hundreds of residents and/or to knock on doors
during the October 9 and October 26, 2019 PSPS events. 485


482 CforAT October 16, 2020 Opening Comments at 5.


483 CforAT October 16, 2020 Opening Comments at 18.


484 CforAT October 16, 2020 Opening Comments at 22.


485 City of San Jose November 16, 2020 Rely Comments at 15.


9.4.4. Discussion - Medical Baseline Customers: Update Contact Information
and Provide Opportunity to Select Alternative Means of Contact


We find that, based on the information provided, SCE and SDG&E in 2019 reasonably complied
with the directive to update contact information for Medical Baseline customers and provide these
customers with an opportunity to select an alternative means of contact for PSPS events. Both SCE
and SDG&E specifically addressed outreach to Medical Baseline customers and both specifically
indicated they sought information from Medical Baseline customers regarding any alternative
means of contact for PSPS events.


Based on the numerous deficiencies noted in both the SED Report and party comments, we
find PG&E failed to reasonably comply with this PSPS Guideline to update contact information
for Medical Baseline customers and provide these customers with an opportunity to select an
alternative means of contact for PSPS events and, as a result, failed to comply with its obligation
to promote safety under Pub. Util. Code § 451.


In reviewing the record of this proceeding on this topic, however, we find that all three utilities
should improve the methods used in 2019 for outreach to Medical Baseline customers. We find that
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improvements by PG&E, SCE, and SDG&E must be made in documenting how the utilities sought
to update contact lists for Medical Baseline customers and the actions taken by utilities to obtain
alternative contacts for proactive power shutoffs. In addition, we find that improvements by PG&E,
SCE, and SDG&E must be made in proactively seeking to identify and obtain contact information
for a particularly vulnerable subset of customers, those customers that rely on electricity for life
to maintain life functions.


*102  Parties raise additional and important issues pertaining to advance notice to Medical
Baseline customers, including whether the information provided in the notices was effective and
was provided sufficiently in advance of the PSPS event, and the level of confusion caused by the
utilities requiring non-disclosure agreements from local jurisdictions before sharing information
on Medical Baseline customers, which are addressed at Section 8.3.


9.4.5. Corrective Action - Medical Baseline Customers: Update Contact
Information and Provide Opportunity to Select Alternative Means of Contact


PG&E, SCE, and SDG&E shall, for a minimum of 5 years, retain records of their efforts, in advance
of each wildfire season, to: (1) contact Medical Baseline customers, at least annually, to update
contact information and (2) seek an alternative means of contact from Medical Baseline customers
for PSPS events. This documentation must be in a format readily accessible to Commission audit.


PG&E, SCE, and SDG&E shall, for a minimum of 5 years, retain records of their efforts, in advance
of each wildfire season, to: (1) contact all customers that use electricity to maintain necessary life
functions, at least annually, to update contact information and (2) seek an alternative means of
contact from these customers for PSPS events. This documentation must be in a format readily
accessible to Commission audit.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to as
the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint utility
meeting to share all lessons learned and all best practices pertaining to developing and updating
contact information and alternative means of contact regarding PSPS events for all Medical
Baseline customers and customers that use electricity to maintain necessary life functions. PG&E,
SCE, and SDG&E shall comply with the reporting requirement herein pertaining to the Joint Utility
PSPS Working Group.


PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or a successor
proceeding, which shall confirm, among other things, the utility (1) contacted its Medical Baseline
customers, at least annually, to update contact information and (2) sought to obtain from Medical
Baseline customers, at least annually, an alternative means of contact for PSPS events. PG&E,
SCE, and SDG&E shall also confirm in their annual reports, among other things, the utility (1)
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contacted all customers that use electricity to maintain necessary life functions, at least annually,
to update contact information and (2) sought to obtain from these customers, at least annually, an
alternative means of contact for PSPS events. Further details of the annual report, including the
date to be filed, shall be determined in R.18-12-005.


9.5. Identify and Communicate with All in De-Energized Area, Including Visitors


In 2019, the PSPS Guidelines stated that utilities: “must work with local jurisdictions to leverage
all means of identifying and communicating with all people within a de-energized area, including
people who may be visiting the area or not directly listed on utility accounts.” 486  Below we review
whether the utilities reasonably complied this 2019 PSPS Guideline within the context to promote
safety set forth in Pub. Util. Code § 451.


486 D.19-05-042, Appendix A at A14.


9.5.1. SED Report - Identify and Communicate
with All in De-Energized Area, Including Visitors


*103  Regarding PG&E and SDG&E, the SED Report states that, in 2019, PG&E and SDG&E
did not document that they worked with local jurisdictions to leverage all means to identify
and communicate with all people in a de-energized area, including visitors. 487  The SED Report
recommends, going forward, that PG&E and SDG&E elaborate on the recommendations made by
local jurisdiction and actions PG&E and SDG&E took to incorporate these recommendations into
de-energization protocols. 488  The SED Report also states, specifically referring to the extensive
outreach to local jurisdictions described by PG&E, that PG&E should provide the Commission
with more information on the lessons learned from the many meetings with local jurisdictions it
describes. 489


487 SED Report at 13, citing to PG&E September 2019 Progress Report.


488 SED Report at 14.


489 SED Report at 14.


Regarding SDG&E, the SED Report finds it is unclear, from the documentation provided, whether
SDG&E is providing visitors to SDG&E's service territory with sufficient information about the
SDG&E portal for registering for its Emergency Notification System and recommends SDG&E
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consider additional outreach to raise awareness to visitors about this notification system. 490  The
SED Report also notes extensive outreach efforts described by SDG&E, in response to an SED
date request, pertaining to SDG&E's work with the County of San Diego Office of Emergency
Services to broadcast all types of de-energization notices more broadly. 491


490 SED Report at 14.


491 SED Report at 14.


The SED Report did not identify any issues with SCE.


9.5.2. Utilities - Identify and Communicate with
All in De-Energized Area, Including Visitors


PG&E disagrees with the findings of the SED Report that PG&E provided insufficient
documentation. It states it documented its compliance with this guideline in a response to a SED
data request and, that going forward, PG&E will document this information in a future progress
report. 492  As set forth in the SED Report, PG&E stated, in its response to a SED data request,
that it “...conducted or participated in more than 1,000 meetings and events with various local and
tribal government agencies, as well as stakeholders across its service area, including at least one
meeting with every county government.” 493


492 PG&E September 2, 2020 Opening Comments at 5.


493 SED Report at 13, citing to PG&E Response to SED-002, Question 3, dated April 7, 2020.


*104  SCE states it complied with this guideline during the late 2019 proactive de-energization
events. 494  SCE states it worked with local governments to share notifications using different
languages. 495  To reach those who visiting an area, SCE utilized its social media channels,
including Twitter. 496  SCE also implemented zip code-level notification to reach those not directly
listed on utility accounts and added SMS/text and voice notifications in late November 2019 and
Nextdoor app and email notifications in late December 2019. 497  SCE states it is currently in the
final stages of enabling its Common Alerting Protocol or CAP alerts to expand the reach of notices
to visitor to the affected areas or those who may not be directly listed on utility accounts. 498


494 SCE September 2, 2020 Opening Comments at 14.
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495 SCE September 2, 2020 Opening Comments at 14.


496 SCE September 2, 2020 Opening Comments at 14-15.


497 SCE September 2, 2020 Opening Comments at 14.


498 SCE September 2, 2020 Opening Comments at 14-15.


In response to the SED Report, SDG&E states that, in 2019, it leveraged multiple communication
channels and worked extensively with the County of San Diego Office of Emergency Services to
broadcast notice more broadly. 499  SDG&E further states, going forward, customers and visitors
will use a new mobile app or call the SDG&E's customer care center to enroll in the Emergency
Notification System.


499 SDG&E September 2, 2020 Opening Comments at 19-20. SDG&E states it proactively
reached out to broadcast media, used digital and social media (Twitter, Facebook, Instagram),
and updated SDG&E's NewsCenter and Company website (sdge.com and sdge.com/ready).


9.5.3. Parties - Identify and Communicate with
All in De-Energized Area, Including Visitors


Regarding PG&E, Joint Local Governments state, while PG&E addresses recommendations
in the SED Report to include in future progress reports, PG&E does not address whether it
engaged in the required partnership to work with local governments in 2019. 500  Joint Local
Governments conclude that, PG&E presents no relevant documentation because, in fact, PG&E
did not engage in any partnerships, stating PG&E “failed to partner with local jurisdictions to
develop a comprehensive, coordinated, and cohesive notification framework to communicate with
all in the affected areas.” 501  Joint Local Governments recommend penalties up to $4.5 million. 502


500 Joint Local Governments November 16, 2020 Reply Comments at 9.


501 Joint Local Governments October 16, 2020 Opening Comments at 26; Joint Local
Governments November 16, 2020 Reply Comments at 9.


502 Joint Local Governments October 16, 2020 Opening Comments at 54.


*105  Acton states SCE failed to act in compliance with this guideline and states, SCE compliance
was unlikely, because SCE's power shutoffs disabled all communication facilities in rural areas
of North Los Angeles County and, as a result, no communication occurred within de-energized
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areas. 503  Acton further emphasizes that SCE's zip code and Nextdoor notices did not actually
occur until after the late 2019 PSPS events and, as a result, are not evidence of compliance but
acknowledges SCE has addressed some of its notification problems that occurred in 2019. 504


503 Acton October 16, 2020 Opening Comments at 8.


504 Acton October 16, 2020 Opening Comments at 8.


CforAT states that SCE must improve its coordination with local jurisdictions and that “SCE's
assertion that nothing more is needed shows dangerous disregard for the vital work being done by
local governments to protect people from the risks of harm that are created by de-energization.” 505


CforAT supports the penalties recommended by Joint Local Governments. 506


505 CforAT October 16, 2020 Opening Comments at 18.


506 CforAT November 16, 2020 Reply Comments at 6.


Joint Local Governments also state SCE's did not implement its zip code notifications and
use of the Nextdoor app to identify and communicate with all in the affected until very late
in November 2019 and in December 2019, after most of the 2019 de-energization events had
occurred. 507  Regarding SCE, Joint Local Governments conclude SCE's efforts to work with
local jurisdictions to identify and communicate with all, including visitors, was insufficient and
recommends penalties up to $1.5 million. 508


507 Joint Local Governments November 16, 2020 Reply Comments at 9-10.


508 Joint Local Governments October 16, 2020 Opening Comments at 27 and 54.


9.5.4. Discussion - Identify and Communicate
with All in De-Energized Area, Including Visitors


This guideline incorporates a number of critical directives. The foundation of the guideline rests
on one of the specific directives therein: work with local jurisdictions. While all three utilities
claim they engaged in sufficient efforts to work with local jurisdictions to establish communication
channels in advance of the 2019 power shutoffs, the experience of the Joint Local Governments,
Acton, and CforAT suggest PG&E and SCE did not. The lack of documentation from SCE and
PG&E together with the statements by parties that, even though PG&E and SCE may have held
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numerous meetings with local jurisdictions, ultimately communications were not “effective” and,
therefore, PG&E's and SCE's statements that they adequately complied with this guideline are
unconvincing. The size of the penalties suggested by Local Governments, $4.5 million for PG&E
and $1.5 million for SCE, illustrates the high level of dissatisfaction these government entities
experienced in 2019.


*106  Based on the lack of documentation and the problems identified by parties, we find PG&E
and SCE failed to reasonably comply with this guideline and, as a result, failed to comply with the
utility obligation to promote safety in Pub. Util. Code § 451.


The parties and the SED Report do not point out any concerning failings by SDG&E. Therefore,
we find SDG&E reasonably complied with this guideline in 2019.


In addition, we agree with the SED Report that further documentation would be useful to
substantiate claims by all the utilities that they adequately complied with this guideline. We also
agree with CforAT, the utilities must be more proactive in this area to ensure the utilities “leverage
all means” to communicate with all in the affected de-energized area. The corrective actions we
adopt today are set forth below.


9.5.5. Corrective Action - Identify and Communicate
with All in De-Energized Area, Including Visitors


PG&E, SCE, and SDG&E shall, for a minimum of 5 years, retain records to substantiate all
efforts to work, in advance of each wildfire season and during each wildfire season, with local
jurisdictions, in a proactive manner, to identify and communicate with all people in a de-energized
area, including visitors. These records must be in a format readily accessible to Commission audit.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to as
the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint utility
meeting to share all lessons learned and all best practices pertaining to working, in advance of each
wildfire season and during each wildfire season, with local jurisdictions, in a proactive manner, to
identify and communicate with all people in a de-energized area, including visitors. PG&E, SCE,
and SDG&E shall comply with the reporting requirement herein pertaining to the Joint Utility
PSPS Working Group.


PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or successor
proceeding, which shall confirm, among other things, they worked, in advance of each wildfire
season and during each wildfire season, with local jurisdictions, in a proactive manner, to identify
and communicate with all people in a de-energized area, including visitors. Further details of this
annual report, including the date to be filed, shall be determined in R.18-12-005.
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9.6. Develop Notification and Communication Protocols and
Systems to Reach All Customers in Understandable Manner


The 2019 PSPS Guidelines required utilities to: “develop notification and communication
protocols and systems that reach customers no matter where the customer is located and deliver
messaging in an understandable manner.” 509  The Commission explained in 2019, the goal of
these notification and communication protocols and systems was to ensure that “[c]ustomers ...
understand the purpose of proactive de-energization, the electric investor-owned utilities' process
for initiating it, how to manage safely through a de-energization event, and the impacts if
deployed.” 510  In 2019, achieving this goal was and continues to be critical to ensuring the safety
of customers. Below we determine whether the utilities reasonably complied with this guideline
within the context of the utility obligation to promote safety set forth in Pub. Util. Code § 451.


509 D.19-05-042, Appendix A at A1.


510 D.19-05-042, Appendix A at A1.


9.6.1. SED Report - Develop Notification and Communication Protocols
and Systems to Reach All Customers in Understandable Manner


*107  The SED Report did not address this guideline regarding PG&E and SCE. Regarding
SDG&E, the SED Report states SDG&E should expand its efforts to identify hard to reach
customers to include all local government agencies and tribal community representatives,
specifically those city officials or county officials not associated with an emergency operation
office. 511


511 SED Report at 15.


9.6.2. Utilities - Develop Notification and Communication Protocols
and Systems to Reach All Customers in Understandable Manner


PG&E states that it lacked sufficient time between when the Commission adopted D.19-05-042 in
May 2019 and the onset of the 2019 wildfire season to achieve compliance with this guideline. 512


PG&E also states it held hundreds of meetings in an effort to develop notification strategies. 513
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512 PG&E November 16, 2020 Opening Comments at 7 and 33.


513 PG&E November 16, 2020 Opening Comments at 7 and 33.


SCE states it complied with this guideline and that it “notified all impacted customers, including
Public Safety Partners, through their preferred channels and contact information.” 514


514 SCE September 2, 2020 Opening Comments at 15-16.


In response to the SED Report, SDG&E states that, during each 2019 proactive de-energization,
it communicated with all tribal leadership in affected areas, with the goal of reaching all tribal
customers. 515  SDG&E also states it worked with the County of San Diego Office of Emergency
Services for assistance in identifying all other hard to reach customers (excluding Orange
County). 516  In addition, SDG&E states it hosted outreach fairs and promoted social media and
website campaigns to drive customers to update their contact information. Lastly, SDG&E states
it also hired a new, full-time AFN manager to support this effort. 517


515 SDG&E September 2, 2020 Opening Comments at 21.


516 SDG&E September 2, 2020 Opening Comments at 21.


517 SDG&E September 2, 2020 Opening Comments at 21.


9.6.3. Parties - Develop Notification and Communication Protocols
and Systems to Reach All Customers in Understandable Manner


Joint Local Governments state PG&E and SCE failed to provide notice in compliance with
State Emergency Management Systems or SEMS and failed to plan for communicating with
customers in the absence of electricity. 518  Joint Local Governments point to many egregious
failures regarding the notice provided by PG&E and SCE that we address elsewhere. 519  Again,
Joint Local Governments recommend monetary penalties for PG&E and SCE.


518 Joint Local Governments October 16, 2020 Opening Comments at 25 and 27.


519 Joint Local Governments October 16, 2020 Opening Comments at 25 and 27.
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*108  Regarding SCE, Acton states SCE failed to communicate with customers and never
explained to customers in the Acton area that de-energizations would eliminate their ability to
communicate via cell phones, the internet, and land lines in certain rural areas of North Los Angeles
County, which were unable to send or receive communications for days during the late 2019 power
shutoffs. 520  Acton further states, it “disputes all of SCE's claims regarding its compliance with this
Guideline” and that SCE failed to communicate to rural customers, as required by this guideline
on “how to manage safely through a de-energization event.” 521  In addressing this matter, Acton
states:


520 Acton October 16, 2020 Opening Comments at 8.


521 Acton October 16, 2020 Opening Comments at 9.


SCE's failure to comply with this guideline goes even further. For instance, and months before
the late-2019 PSPS events, SCE attended community meetings in Acton to warn residents that
they must “get prepared” for PSPS, however, when residents asked SCE what specific actions they
should take to “get prepared”, SCE had no response. Residents who rely on electricity for heat
and cooking and to operate domestic wells to supply water to their homes explicitly asked SCE
what they should do to ensure they had heat and could cook and would have an adequate water
supply during a lengthy PSPS event, and the only suggestion offered by SCE was that the residents
should install a generator. 522


522 Action October 16, 2020 Opening Comments at 9.


Acton requests that, prior to any future proactive de-energizations, SCE confirm that
telecommunication facilities in North Los Angeles County have sufficient backup power
capabilities to maintain operation during any proactive de-energization by SCE regardless of
duration or frequency. 523


523 Action October 16, 2020 Opening Comments at 30.


No party addressed this guideline regarding SDG&E.


9.6.4. Discussion - Develop Notification and Communication Protocols
and Systems to Reach All Customers in Understandable Manner
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As we state above, compliance with this guideline - developing notification and communication
protocols and systems - is fundamental to ensuring the safety of utility customers during a power
shutoff. The SED Report provides no analysis of PG&E's or SCE's conduct under this guideline.
The SED Report considers SDG&E's conduct but only in a cursory manner. In the future, SED
should analyze, in depth, all three utilities' compliance with this guideline. The parties address
whether PG&E and SCE complied with this guideline in a more comprehensive manner.


*109  Based on the information provided in the record, we find PG&E's and SCE's assertions
unconvincing that their non-compliance in developing notification and communication protocols
and systems should be disregarded due to the lack of time to adequately prepare for the 2019
fire season or based on their assertions (with no documentation to substantiate their claims) of
compliance, despite contradictory claims by parties.


The Commission began establishing a framework for utility proactive power shutoffs in 2009. 524


A decade is enough time to prepare a notification system. Moreover, this guideline setting forth
the Commission's expectations for protocols for utility notice and communication during a power
shutoff is not unusual or even somehow specific to just proactive de-energizations but, instead,
such protocols should be part of any utility emergency response effort. Further, we find SCE's non-
compliance with this guideline particularly troublesome in the Acton area where, based on Acton's
description of the events in 2019, SCE failed to communicate to customers the basic information
needed to in advance of the 2019 fire season, “how to manage safely through a de-energization
event, and the impacts if deployed.” 525


524 D.09-09-030.


525 Acton October 16, 2020 Opening Comments at 8, citing to D.19-05-042, Appendix A1.


In the future, all three utilities must further substantiate their claims of compliance with the required
notification and communication protocols and systems for proactive power shutoffs when no
electricity is available, rather than simply stating the number of meetings held on this issue. The
utilities must explain, for example, how they evaluated input from stakeholders at such meetings
and what plans or goals the utilities developed as a result of the input provided by stakeholders
during such meetings.


Therefore, based on the information provided by parties, we find PG&E and SCE had no plans
in place in late 2019 for communicating with customers during a proactive power shutoff in the
absence of electricity and, in addition, SCE and PG&E failed to adequately substantiate their
claims of compliance. As a result, we find PG&E and SCE failed to reasonably comply with this
guideline, and, as a result, failed to comply with their obligation to promote safety set forth in
Pub. Util. Code § 451.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS451&originatingDoc=Ib1b0de59cf3b11ebaa829251c41d9359&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Order Instituting Investigation on the Commissions Own..., 2021 WL 2473851...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 146


Regarding SDG&E, we do not identify any significant failures by SDG&E in developing
notification and communication protocols for customers during a proactive power shutoff in the
absence of electricity, as a result, we find SDG&E reasonably complied with this guideline in
2019. Nevertheless, SDG&E is the subject of the correction actions below to ensure continued
improvements in this area.


9.6.5. Corrective Action - Develop Notification and Communication
Protocols and Systems to Reach All Customers in Understandable Manner


*110  PG&E, SCE, and SDG&E shall, for a minimum of five years, retain records to substantiate
all efforts to develop notification and communication protocols and systems to reach all customers
and communication in an understandable manner. This information must be in a format readily
accessible to Commission audit.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to as
the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint utility
meeting to share all lessons learned and all best practices pertaining to developing notification
and communication protocols and systems to reach all customers and communication in an
understandable manner. PG&E, SCE, and SDG&E shall comply with the reporting requirement
herein pertaining to the Joint Utility PSPS Working Group.


PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or successor
proceeding, which includes a detailed summary of efforts to develop, in advance of wildfire season,
notification and communication protocols and systems to reach all customers and communicate
in an understandable manner. This detailed summary shall include, at a minimum, an explanation
of the actions taken by the utility to ensure customers understand (1) the purpose of proactive de-
energizations, (2) the process relied upon by the utility for initiating a PSPS event, (3) how to
manage safely through a PSPS event, and (4) the impacts on customers if a proactive power shutoff
is deployed by the utility. Further details of this annual report, including the date to be filed, shall
be determined in R.18-12-005.


9.7. Develop Notification Strategies: Consider Geographic and Cultural Demographics


In 2019, the PSPS Guidelines required that, in advance of fire season, utilities “...must develop
notification strategies for all customer groups [and] ... must partner with local and state
public safety partners, whenever possible, to develop notification strategies.” 526  In addition,
the Commission stated,” Communication methods must consider the geographic and cultural
demographics of affected areas, e.g., some rural areas lack access to broadband services.” 527
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526 D.19-05-042, Appendix A at A18-A19.


527 D.19-05-042, Appendix A at A18-19.


D.19-05-042 included a number of different languages that the utilities must use for notice. 528


Furthermore, as the Commission explained in 2019, this guideline, among others, is critical to
“increase reliability of warning delivery and to provide a sense of corroboration that will encourage
recipients to take protective actions.” 529


528 D.19-05-042, Appendix A at A19.


529 D.19-05-042, Appendix A at A18.


*111  With this goal in mind, below we review whether the utilities reasonably complied with
the guideline to consider in consultation with local and state public safety partners, in advance
of wildfire season, geographic and cultural demographics of the affected areas when designing
communication methods within the context of the utility obligation to promote safety set forth in
Pub. Util. Code § 451.


9.7.1. SED Report - Develop Notification Strategies:
Consider Geographic and Cultural Demographics


Regarding PG&E, the SED Report finds that, while PG&E states that it provided certain notice in
multiple “prevailing languages,” it is unclear how PG&E determined the “prevailing languages”
in an affected area and whether PG&E coordinated with local governments to determine the
most prevalent languages. 530  The SED Report recommends PG&E document whether and
how it considered geographic and cultural demographics of the affected areas in developing
communications. 531  The SED Report also specifically requests PG&E to report on how it
determined the prevailing language in the affected area. 532


530 SED Report at 15.


531 SED Report at 15.


532 SED Report at 15.
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Regarding SCE, the SED Report considered SCE's post-event reports, responses to SED data
requests, and the results of post-event surveys by SCE and, based on this information, finds SCE
failed, in its post-event reports, data request responses, and surveys, to provide detailed information
on how SCE considered, in advance of wildfire season, geographic and cultural demographics. 533


Additionally, the SED Report states SCE provided no information of whether SCE provided
specific instructions to customers in rural areas that potentially lacked access to broadband or
wireless service. 534  The SED Report was unable to fully measure the effectiveness of SCE's 2019
notification strategy due to insufficient information. 535


533 SED Report at 16.


534 SED Report at 16.


535 SED Report at 16.


Regarding SDG&E, the SED Report does not provide an analysis of SDG&E's consideration in
2019 of geographic and cultural demographics in preparation for providing notice of a proactive
power shutoff. 536  The SED Report only suggests that, going forward, SDG&E should consider
conducting customer post-event surveys in multiple languages to assess whether its notification
strategies appropriately considered geographic and cultural demographics of affected areas. 537


536 SED Report at 17.


537 SED Report at 17.


9.7.2. Utilities - Develop Notification Strategies:
Consider Geographic and Cultural Demographics


*112  PG&E states that any criticisms of its 2019 compliance with this guideline are unfounded
and further states that in 2019 it provided notice in English and Spanish. In addition, PG&E states it
provided translated information on its PSPS website in six languages. 538  (As we discuss elsewhere
in this decision, PG&E's website did not consistently function during PSPS events.) PG&E further
states its Contact Center offered translation service. In addition, PG&E states it conducted daily
media briefings, issued press releases with situational updates about the PSPS event, and provided
press releases to multicultural media organizations to use for their own updates. 539  Regarding the
Access and Functional Needs population, PG&E states it is particularly concerned about the impact
of PSPS events on the Access and Functional Needs community and it remains committed, going
forward, to improving in this area but no basis exists to find non-compliance on this issue. 540
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PG&E did not provide a full description of its advance planning for communication with the
Access and Functional Needs population in 2019.


538 PG&E November 16, 2020 Reply Comments at 8-10.


539 PG&E November 16, 2020 Reply Comments at 8-10.


540 PG&E November 16, 2020 Reply Comments at 8-10.


In response to the SED Report, SCE points to its post-wildfire season surveys conducted to assess
the effectiveness of 2019 notification strategies, which included some consideration of geographic
and cultural demographics, such as the customer's ethnicity and location (urban or rural). 541  SCE
also asserts that these post-wildfire season surveys reached relevant populations in affected areas.
Finally, SCE claims that its post-wildfire survey models continue to mature over time and are built
upon the foundation of understanding customer awareness, impacts, and needs. 542


541 SCE September 2, 2020 Opening Comments at 18 and 19.


542 SCE November 16, 2020 Reply Comments at 19.


In response to the SED Report, SDG&E did not address 2019 but committed to conducting post-
event surveys in the prevalent languages and exploring in-language notification strategies going
forward. 543


543 SDG&E September 2, 2020 Opening Comments at 21.


9.7.3. Parties - Develop Notification Strategies:
Consider Geographic and Cultural Demographics


City of San Jose finds the SED Report's analysis of this guideline deficient as it only focuses on
whether PG&E “reported” on geographic and cultural demographic considerations and does not
address whether PG&E “implemented” this directive. According to City of San Jose, PG&E failed
to address geographic and cultural demographic considerations in its de-energization reports and
failed to provide adequate communications in other languages. 544  Aside from language issues,
City of San Jose states that PG&E's failure to address local media meant the City of San Jose ended
up providing regular briefings to the local community. 545  City of San Jose also states that PG&E
failed to use different media channels to communicate with the Access and Functional Needs
population and that this communication was limited because PG&E's only partnership with the
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Access and Functional Needs population was with California Foundation for Independent Living
Centers, a nonprofit organization. 546


544 City of San Jose November 16, 2020 Reply Comments 3-4.


545 City of San Jose November 16, 2020 Reply Comments 3.


546 City of San Jose November 16, 2020 Reply Comments 5.


*113  Regarding PG&E, CforAT states that, while it appreciates PG&E's commitment going
forward, to address consideration of geographic and demographic issues, PG&E appears focused
on modifying only its reporting practices and fails to provide any evidence that it will improve
its actions. 547


547 CforAT October 16, 2020 Opening Comments at 21-22.


Regarding SCE, Acton states SCE did not survey its residents or notify residents of any survey
efforts. 548


548 Acton November 16, 2020 Reply Comments at 10-11.


9.7.4. Discussion - Develop Notification Strategies:
Consider Geographic and Cultural Demographics


All three utilities commit to improving their compliance with this guideline going forward. In 2019,
the Commission explained the critical nature of this guideline, as a means to “increase reliability
of warning delivery and to provide a sense of corroboration that will encourage recipients to
take protective actions.” 549  Without considering demographic characteristics, such as prevalent
languages, it is unclear how the utilities planned to provide customers with effective notice. In
other words, without the provision of notice in the prevalent languages, the utilities could not,
as stated by the Commission in 2019, have provided notice to “encourage recipients to take
proactive actions” to ensure their safety in a power outage. We are further troubled by the apparent
lack of advance planning in this area because hard to reach customers, e.g., customers living in
remote geographic locations, may be vulnerable members of the community due to socio-economic
factors. These members of the community must not be overlooked. PG&E's explanation that in
2019 it provided notice in two languages, English and Spanish, and also had translations available
on its website is not effective notice. Many more languages were used by customers in the affected
areas and PG&E's website was at times non-functional in 2019. SCE presents reasonable efforts
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to consider geographic and cultural demographics but its efforts largely occurred after the 2019
wildfire season.


549 D.19-05-042, Appendix A at A18.


The SED Report provides little information on SDG&E's compliance with this guideline in
advance of the 2019 fire season and, in response, SDG&E only elaborates on its actions pertaining
to this guideline going forward, not its actions in 2019. In the absence of evidence to substantiate
SDG&E's consideration of geographic and cultural demographics in developing a notification
strategy in advance of the 2019 fire season, we are unable to establish reasonable compliance.


For all these reasons, we find that in 2019 PG&E, SCE, and SDG&E failed to reasonably comply
with the guideline that required utilities to consider geographic and cultural demographics in
developing a notification strategy in advance of the 2019 fire season for affected areas and, in
failing to consider these factors, failed to comply with the utility obligation to promote safety set
forth in Pub. Util. Code § 451.


9.7.5. Corrective Action - Develop Notification Strategies:
Consider Geographic and Cultural Demographics


*114  PG&E, SCE, and SDG&E shall, for a minimum of five years, retain records to substantiate
all efforts to develop notification strategy that considers, among other things, geographic and
cultural demographics (including a list of all languages used and where used) in advance of fire
season. These records must be in a format readily accessible to Commission audit.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to as
the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint utility
meeting to share all lessons learned and all best practices pertaining to developing a notification
strategy that considers, among other things, geographic and cultural demographics (including all
languages used and where used) in advance of fire season. PG&E, SCE, and SDG&E shall comply
with the reporting requirement herein pertaining to the Joint Utility PSPS Working Group.


PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or successor
proceeding, which includes a detailed summary of all efforts to develop notification strategies
and consider, among other things, geographic and cultural demographics (including a list of all
languages used and where used and a list of all local and state public safety partners consulted)
in advance of fire season. Further details of this annual report, including the date to be filed, shall
be determined in R.18-12-005.
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9.8. Develop a Communication Strategy, in Advance,
for When Restrictions Due to Power Loss Exist


In 2019, the PSPS Guidelines required utilities to: “develop a strategy for how communication
will occur with affected customers once de-energization has begun and during re-energization,
recognizing that communication channels may be restricted due to the loss of power. The
electric investor-owned utilities should develop this strategy in coordination with public safety
partners.” 550


550 D.19-05-042, Appendix A at A19.


Below we review whether the utilities reasonably complied with this guideline, in advance of the
2019 wildfire season, within the context of the utility obligation to promote safety set forth in Pub.
Util. Code § 451.


9.8.1. SED Report - Develop a Communication Strategy, in
Advance, for When Restrictions Due to Power Loss Exist


Regarding PG&E, the SED Report addresses whether PG&E complied with the reporting
requirement pertaining to this guideline. The SED Report does not address the effectiveness of
PG&E's communication “strategy,” or even the existence of such a strategy, during the 2019
proactive power shutoffs when no electricity was available to power communications technologies.
The SED Report stated “PG&E should have documented in its Progress Report all the steps it
took to develop a strategy pursuant to this requirement, taking into consideration communication
channels may be restricted due to the loss of power.” 551  The SED Report concludes PG&E failed
to describe how communications occurred in the absence of electricity. 552  The SED Report also
concludes PG&E did not address coordination effort with public safety partners, the participation
of public safety partners in the development of this strategy, and the role of public safety partners
in communication during the 2019 de-energizations. 553


551 SED Report at 17.


552 SED Report at 18.


553 SED Report at 17.


*115  Regarding SCE, the SED Report does not identify any issue specific to this guideline.
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Regarding SDG&E, the SED Report identifies numerous communications channels relied upon
by SDG&E in 2019 but does not address the effectiveness of SDG&E's communications
“strategy.” The SED Report concludes SDG&E's reporting was deficient, stating SDG&E should
have described in a report a clear strategy for how communication would occur during a de-
energization. 554


554 SED Report at 18.


9.8.2. Utilities - Develop Communication Strategy, in
Advance, for When Restrictions Due to Power Loss Exist


PG&E disputes the conclusions of the SED Report and states it described PG&E's “multi-pronged
communication approaches used when there is limited internet, cellular, or landline-based service”
in a response to SED's data request and, in addition, in PG&E's August 2020 PSPS Phase 2
Progress Report. 555  PG&E agrees to update its description of its communication strategy for when
restrictions due to power loss exist, if relevant, in a future progress report. 556


555 PG&E September 2, 2020 Opening Comments at 6.


556 PG&E September 2, 2020 Opening Comments at 6.


SCE states it complied with this guideline in late 2019 and used multiple means of communication
such as SMS, voice, email, TTY, and social media channels. In addition, SCE states it provided
updates at community resource centers and its community crew vehicles. 557


557 SCE September 2, 2020 Opening Comments at 19.


In response to the SED Report, SDG&E points to a 2020 progress report where SDG&E provided
the Commission with a description of its communication strategy, rather than a 2019 report.
No reporting by SDG&E on this guideline for 2019 appears to exist. SDG&E also provides
an extensive summary of its 2019 communication strategy, which appears comprehensive. 558


SDG&E explains it relies on direct communications through its Enterprise Notification System
or ENS, a system used to send email, text, and voice notifications to affected customers. 559


SDG&E also engages in outreach to broadcast media (TV news and radio) to provide updates. 560


SDG&E further describes how it uses digital (SDG&E NewsCenter and its website) and
social media (Twitter, Facebook, Instagram) to provide ongoing real-time updates. Additional
communications channels, adopted since 2019, used by SDG&E include: (1) a new SDG&E PSPS
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app, which will provide users notifications based on zip code information and allows users to
get real time updates during PSPS events and provides resource information; (2) a partnership
through Nextdoor.com; (3) expanding outside signage to include school and community marquees
in affected communities, portable roadside signs along strategic routes sharing up-to-date
information; and (4) radio updates. SDG&E states it continuously updated its first responders,
public officials, and other community stakeholders in affected communities during entire events
in 2019. 561


558 SDG&E September 2, 2020 Opening Comments at 19-20.


559 SDG&E September 2, 2020 Opening Comments at 22-23.


560 SDG&E September 2, 2020 Opening Comments at 22-23.


561 SDG&E September 2, 2020 Opening Comments at 22-23.


9.8.3. Parties - Develop Communication Strategy, in
Advance, For When Restrictions Due to Power Loss Exist


*116  CforAT states, generally, that to the extent utilities continue to rely on de-energizations
in the future, utilities must take steps to more comprehensively identify and understand their
vulnerable populations and provide adequate support for these customers when placed at risk
during PSPS events. 562  CforAT further states, since 2019, the utilities have made some progress
but not enough. 563  CforAT urges the Commission to not lose focus on the need to provide
support for vulnerable customers at risk without electricity. 564  CforAT urges accountability for
the utilities' failure to comply with requirements in place in 2019 to develop a communication
strategy for when no power is available and, in addition, for the harm that resulted, particularly
to vulnerable customers, stating that if no such accountability is provided, utilities will continue
to defer compliance. 565


562 CforAT October 16, 2020 Opening Comments at 6.


563 CforAT October 16, 2020 Opening Comments at 6.


564 CforAT October 16, 2020 Opening Comments at 6.


565 CforAT October 16, 2020 Opening Comments at 15.
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Regarding PG&E, City of San Jose states that communication during power shutoffs was
deficient, pointing to PG&E's website, which crashed several times during the October 9, 2019
PSPS event because, according to City of San Jose, PG&E did not prepare for the level of
traffic it experienced. 566  City of San Jose also states that the communications it received from
PG&E during 2019 PSPS events were often insufficient because PG&E personnel handling the
“operational briefing calls” lacked training in emergency briefing and even displayed “shocking,
condescending, and counterproductive attitude at times.” 567  Additionally, City of San Jose states
PG&E failed to clearly inform it of separate briefing calls offered to elected officials. 568


566 City of San Jose October 16, 2020 Opening Comments at 14.


567 City of San Jose October 16, 2020 Opening Comments at 18.


568 City of San Jose October 16, 2020 Opening Comments at 18.


Joint Local Governments address PG&E's and SCE's compliance with this guideline and describe,
overall, situations during PSPS events that were unmanageable due to lack of communication
strategy, as follows:
*117  “The [SED] report does not, however, capture the extent of the chaos and frustration caused
by those problems, nor does it reflect the extent to which the utilities' information-sharing problems
hindered the planning and response efforts of local public safety partners.” 569


569 Joint Local Governments October 16, 2020 Opening Comments at 30.


Joint Local Governments also state effective communication with local governments was
significantly hindered due to the lack of emergency training, such as the State Emergency
Management Systems or SEMS, of PG&E personnel. 570  Joint Local Governments point out
that in 2019 PG&E eventually cancelled its briefings to local governments without warning. 571


Joint Local Governments further state PG&E failed to work with local governments to develop
scripted templates for local governments to use before, during, and after a PSPS event. 572


Additionally, Joint Local Governments point to the failure of PG&E's website, the lack of
access to PG&E's secure web portal, PG&E's failure to regularly update its secure web portal
with accurate information, the failure of PG&E's dedicated 24/7 emergency hotline for local
governments. 573  Joint Local Governments state the SED Report is deficient because it fails,
despite the availability of an overwhelming amount of evidence, to determine whether PG&E
complied with the guidelines. 574
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570 Joint Local Governments October 16, 2020 Opening Comments at 20.


571 Joint Local Governments October 16, 2020 Opening Comments at 22.


572 Joint Local Governments October 16, 2020 Opening Comments at 25.


573 Joint Local Governments October 16, 2020 Opening Comments at 35.


574 Joint Local Governments October 16, 2020 Opening Comments at 23.


Regarding the SED Report, Joint Local Governments state it is deficient because it focuses on
PG&E's compliance with the reporting requirements pertaining to this guideline, rather than the
effectiveness of compliance with the notice guidelines. 575


575 Joint Local Governments October 16, 2020 Opening Comments at 28.


Regarding SCE, Joint Local Governments state SCE performed well, at times, but also failed
in many respects. In terms of failures, Joint Local Governments state SCE's automated reports
for local governments contained inaccuracies and consistency problems, with SCE providing
different information to the public and to local governments, providing Santa Barbara County
information meant for San Bernardino County, failing to identify an impacted critical facility or
Medical Baseline customers to Santa Barbara County, and failing to provide PSPS information
on its website in accessible formats. 576  Overall, Joint Local Governments state SCE “did not
design its de-energization notification and communication protocols in coordination with the local
governments responsible for most of the on-the-ground work to keep customers safe, nor does it
appear SCE gave enough thought to the practical implications of the tools it created.” 577  In terms
of corrective actions and penalties, Joint Local Governments recommend the Commission engage
in a more comprehensive reasonableness review of all PSPS events, require PG&E and SCE to
provide bill credits, with local governments receiving $100,000 per event, and impose penalties.


576 Joint Local Governments October 16, 2020 Opening Comments at 36-37.


577 Joint Local Governments October 16, 2020 Opening Comments at 37.


*118  Regarding SCE, Acton states SCE's communication strategy in 2019 was of little value
to customers in rural areas of North Los Angeles County because none of SCE's communication
platforms worked in these rural areas after SCE shutoff power for more than a few hours. 578  Acton
Town Council states SCE's late 2019 proactive power shutoffs eliminated all communications in
Acton and the surrounding rural areas and, as a result, none of SCE's text, voice, email, and TTY
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messages ever got transmitted to customers. 579  Acton concludes, based on the experience of its
residents, SCE failed to comply with this guideline. 580


578 Acton October 16, 2020 Opening Comments at 11.


579 Acton October 16, 2020 Opening Comments at 11.


580 Acton October 16, 2020 Opening Comments at 22.


California State Association of Counties states that, while improvements in 2020 may have been
made in communications, communication issues between the utilities, local governments and
customers still appear to exist. 581


581 California State Association of Counties November 16, 2020 Reply Comments at 3.


9.8.4. Discussion - Develop Communication Strategy, in
Advance, for When Restrictions Due to Power Loss Exist


The utilities must have a comprehensive communications strategy in place, prior to fire season,
to reply upon during a de-energization when access to electricity is restricted or not available and
when most communications platforms are non-functional due to the loss of electricity.


The Commission provided utilities with notice that such a communications strategy would be
needed, as far back as 2012 - almost a decade before the events at issue - when the Commission
emphasized certain dangerous effects of power shutoffs on communications systems, stating:
“Without power, numerous unsafe conditions can occur. Traffic signals do not work, medical life
support equipment does not work, water pumps do not work, and communication systems do not
work.” 582


582 D.12-04-024 at 29.


Again, in 2018, the Commission stated utilities must have plans to provide ““notification ...during,
a de-energization event.” 583  Then in 2019, the Commission directed utilities to develop a plan
to communication with customers in the absence of power. 584  The utilities should have started
planning for how to communicate in the absence of electricity long in advance of the 2019 fire
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season. For these reasons, we find the utilities had sufficient time and notice prior to the 2019 PSPS
events to develop a plan to communicate with customers when access to electricity is restricted.


583 Resolution ESRB-8 (July 21, 2018) at 6.


584 D.19-05-042, Appendix A at A19.


*119  Nevertheless, PG&E's and SCE's plans were deficient in many respects. The following
comments by parties are persuasive. City of San Jose describes a complete lack of
professionalism by PG&E during the 2019 PSPS events, stating that PG&E personnel handling the
“operational briefing calls” lacked training in emergency briefing and even displayed “shocking,
condescending, and counterproductive attitude at times.” CforAT points out deficiencies in
communication with our most vulnerable populations. Joint Local Governments describe both
PG&E's and SCE's communication strategy as “chaotic.” Joint Local Governments present a series
of troubling missteps by PG&E, including PG&E's website failure, lack of SEMS/emergency
training of its personnel, and failures of the secure web portals for local governments.


SCE's performance appeared somewhat better than PG&E's but was still marred
by inconsistencies, inaccuracies, and failure to account for backup power to enable
telecommunications in more remote rural areas. These deficiencies by PG&E and SCE jeopardized
the safety of customers.


While the SED Report includes little analysis of SDG&E's compliance with this guideline in
2019, SDG&E's comments provide a lengthy description of the comprehensive strategy for
communicating during a power outage used during the 2019 PSPS events, which we find
reasonable.


For these reasons, we find that in 2019, PG&E and SCE failed to reasonably comply with
the directive to develop a communications strategy to use during a power shutoff when
communications may be restricted due to the lack of access to electricity and, as a result, we find
PG&E and SCE failed to comply with the utility obligation to promote safety in Pub. Util. Code
§ 451.


We find that SDG&E acted reasonably with respect to the directive to develop a communications
strategy during a power shutoff when communications may be restricted due to the lack of access
to electricity.


We adopt the corrective actions set forth below.
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9.8.5. Corrective Action - Develop Communication Strategy,
in Advance, for When Restrictions Due to Power Loss Exist


PG&E, SCE, and SDG&E shall, for a minimum of five years, retain records to substantiate all
efforts to develop and implement, in advance of wildfire season, a communications strategy to rely
on during a proactive de-energization when restrictions due to the power loss exist. These records
must be in a format readily accessible to Commission audit.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to
as the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint
utility meeting to share all lessons learned and all best practices pertaining to developing and
implementing, in advance of wildfire season, a communications strategy to rely on during a
proactive de-energization when restrictions due to the power loss exist. PG&E, SCE, and SDG&E
shall comply with the reporting requirement herein pertaining to the Joint Utility PSPS Working
Group.


*120  PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or
successor proceeding, which includes a detailed summary to substantiate all efforts to develop
and implement, in advance of wildfire season, a communications strategy to rely on during a
proactive de-energization when restrictions due to the power loss exist. This detailed summary
must address how the utility worked in coordination with public safety partners to develop this
communication strategy. Further details of this annual report, including the annual date to be filed,
shall be determined in R.18-12-005.


9.9. Upon Request, Provide Operational Coordination to Public Safety Partners


In 2019, the PSPS Guidelines stated that: “Coordination in preparation for de-energization is a
shared responsibility between the electric investor-owned utilities, public safety partners, and local
governments; however, the electric utilities are ultimately responsible and accountable for the safe
deployment of de-energization.” 585


585 D.19-05-042, Appendix A at A2.


The 2019 PSPS Guidelines also required that, to aid public safety partners prepare for a PSPS
event: “utilities must provide, if requested, operational coordination with public safety partners
to ensure such partners have not only the information but also the coordination with the utilities
necessary to prepare for de-energization.” 586  The Commission explained in 2019 that operational
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coordination with public safety partners was necessary to ensure the public safety partner's ability
to “respond effectively” to proactivede-energizations. 587


586 D.19-05-042, Appendix A at A15.


587 D.19-05-042 at 91.


Below we review whether the utilities substantiated reasonable compliance with this guideline
within the context of the utility obligation to promote safety set forth in Pub. Util. Code § 451.


9.9.1. SED Report - Upon Request, Provide
Operational Coordination with Public Safety Partners


To improve future performance, the SED Report recommends all the utilities share feedback
received from public safety partners on operational coordination in preparation for a proactive
power shutoff. 588  The SCE Report also recommends the utilities expand operational coordination
to develop more effective de-energization programs.


588 SED Report at 19.


The SED Report provides no specific analysis of PG&E's compliance with the guideline.


Regarding SCE, the SED Report concludes SCE may have missed some opportunities to
coordinate with local governments. 589


589 SED Report at 19.


*121  Regarding SDG&E, the SED Report includes no specific analysis of SDG&E's compliance
with this guideline.


9.9.2. Utilities - Upon Request, Provide Operational
Coordination with Public Safety Partners


In response to comments by Joint Local Governments, PG&E states, that because D.19-05-042
was “silent as to the specific elements” of this operational coordination, PG&E found it difficult
to organize between the time the Commission issued its May 2019 decision, D.19-05-042, and
PG&E's first 2019 PSPS events, in October 2019. 590  PG&E's 10-day post-event reports provided
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detailed information about the actions it took before de-energizing to coordinate with public
safety partners. 591  However, PG&E also acknowledges that the level of coordination with local
governments and public safety providers did not “reach the depth that those partners desired”
during the 2019 PSPS events. Nevertheless, PG&E states no basis exists to find it failed to comply
with the PSPS guidelines. 592


590 PG&E November 16, 2020 Reply Comments at 10-11.


591 PG&E November 16, 2020 Reply Comments at 10-11.


592 PG&E November 16, 2020 Reply Comments at 10-11.


SCE states it complied with this guideline and disagrees with the SED Report's conclusion, stating
SCE engaged in extensive coordination with local governments, public safety partners, local
governments, tribal governments, and critical facilities in advance of the 2019 PSPS events. 593


SCE further states, “Beginning before the 2019 wildfire season, SCE invited the 14 counties in its
service area to attend regularly scheduled bi-weekly meetings with county emergency management
officials to coordinate planning, communication efforts and protocols and to solicit feedback on
improving PSPS implementation.” 594  Regarding SCE's efforts to document coordination with
public safety partners, SCE states it will, going forward, share minutes of the PSPS Working
Groups and Advisory Board meetings, required by D.20-05-051, with the Commission and the
public, as part of SCE's required progress reports. SCE also states it will share lessons learned with
the other utilities to improve coordination and consistency of each utility's approach to proactive
de-energization. 595


593 SCE September 2, 2020 Opening Comments at 44.


594 SCE September 2, 2020 Opening Comments at 19.


595 SCE September 2, 2020 Opening Comments at 19-20.


*122  SDG&E states that, in advance of the 2019 wildfire season, it engaged in a number of
initiatives to facilitate operational coordination with public safety partners. 596  It developed a
secure transfer for GIS files for its public safety partners and, when requested, provided relevant
GIS data, including identification of critical facilities, circuits, and number of Medical Baseline
customers, to local jurisdictions in advance of wildfire season. 597  This information was used
for operational coordination between public safety partners and SDG&E during the pre-planning
phase to ensure operational readiness. 598  SDG&E also relied on its website, which has a dedicated
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public safety power shutoff section, to which the public along with public safety partners are
directed to as part of SDG&E's public education campaign. 599


596 SDG&E September 2, 2020 Opening Comments at 10.


597 SDG&E September 2, 2020 Opening Comments at 10.


598 SDG&E September 2, 2020 Opening Comments at 10.


599 SDG&E September 2, 2020 Opening Comments at 11.


9.9.3. Parties - Upon Request, Provide Operational
Coordination with Public Safety Partners


Joint Local Governments conclude PG&E's and SCE's compliance with this guideline was
deficient, stating: “Local public safety partners did not receive the operational coordination they
needed.” 600  In describing the importance of operational coordination with public safety partners,
Joint Local Governments identify a number of key actions, stating,


600 Joint Local Governments October 16, 2020 Opening Comments at 6.


“Operational coordination also generally includes follow-up discussions and requests from public
safety partners for additional information, which require diligent follow-up by the utilities. The
record shows that PG&E and SCE largely failed to meet this obligation.” 601


601 Joint Local Governments October 16, 2020 Opening Comments at 14.


Specifically, regarding PG&E, Joint Local Governments state the SED Report does not address
PG&E's failure to implement this crucial requirement - which it describes as a “noticeable
omission.” 602  Even though, the SED Report is silent on PG&E's failings regarding this guideline,
Joint Local Governments state the record of this proceeding shows PG&E fell short of its obligation
to provide operational coordination with public safety partners upon request. 603  Joint Local
Governments state that some of PG&E's employees did provide operational coordination to
members of the Joint Local Governments before the 2019 fire season. 604  However, overall, Joint
Local Governments state PG&E failed to provide the level of operational coordination with its
public safety partners necessary to ensure well-considered and rationally executed de-energization
events. 605  Joint Local Governments state that, before the 2019 fire season, a PG&E employee







Order Instituting Investigation on the Commissions Own..., 2021 WL 2473851...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 163


even informed Joint Local Governments' emergency managers it was too busy with its internal
de-energization readiness to provide planning information or operational coordination to local
governments until after 2019 fire season was over. 606


602 Joint Local Governments October 16, 2020 Opening Comments at 11.


603 Joint Local Governments November 16, 2020 Reply Comments at 10.


604 Joint Local Governments October 16, 2020 Opening Comments at 11.


605 Joint Local Governments October 16, 2020 Opening Comments at 11.


606 Joint Local Governments October 16, 2020 Opening Comments at 11.


*123  Regarding SCE, Joint Local Governments agree with the finding of the SED Report, that in
2019 SCE did not sufficiently engage in fire season operational coordination with Santa Barbara
County or Kern County. 607  Joint Local Governments further state that, while SCE may have held
some bi-weekly meetings with its public safety partners, Santa Barbara County recalls that the
meetings were not held consistently and these meetings served more as after-action reviews of de-
energization events, rather than opportunities for operational planning. 608


607 Joint Local Governments October 16, 2020 Opening Comments at 11.


608 Joint Local Governments November 16, 2020 Reply Comments at 15.


9.9.4. Discussion - Upon Request, Provide Operational
Coordination with Public Safety Partners


Operational coordination with public safety partners in preparation for wildfire season is
fundamental to whether utilities succeed in mitigating the impact of power shutoffs on customers.
In addition, utilities must continue to explore and innovate methods to further mitigate the impact
of power shutoffs on customers. Public safety partners are a critical link between the customer
and the utilities to facilitate the transfer of information and the mitigation of harm. Within the
PSPS Guidelines, the link is created by “operational coordination.” In 2019, based on the record of
this proceeding, PG&E did not have adequate systems in place to ensure operational coordination
with public safety partners. SCE, likewise, lacked adequate systems but performed better than
PG&E. SDG&E performed adequately due to, as described by Joint Local Governments, the
“utility's longstanding face-to-face working relationship with the local governments in its service
territory.” 609
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609 Joint Local Governments Opening Comments on the Proposed Decision at 7-8.


The failures of PG&E and, to a lesser extent, SCE are clearly identified by Joint Local
Governments' detailed review of the utilities' missteps. We are concerned that, in describing its
experience in 2019, Joint Local Governments state its members “did not receive the operational
coordination” they needed and, as a result “chaos ensued.” Joint Local Governments suggest a
few actions to improve operational coordination, including diligent and prompt follow-up by the
utilities to requests from public safety partners for additional information. We find this suggestion
appropriate and requestt PG&E, SCE, and SDG&E to immediately initiate outreach to Joint Local
Governments to implement systems to facilitate this request. In the future, we expect Joint Local
Governments' experience with PG&E and SCE to be vastly improved.


*124  While SCE disputes many of the Joint Local Government's conclusions, it also pledges to
improve transparency in its effort pertaining to operational coordination and agrees to share lessons
learned with the other utilities to improve performance by all the utilities. SCE shall immediately
engage in these efforts. We agree that SCE must improve transparency and share lessons learned
regarding this guideline.


PG&E, on the other hand, does not accept responsibility for any deficiencies identified by Joint
Local Governments and offers excuses to minimize any perceived failures. PG&E argues, for
example, it did not have enough time to prepare. However, as we have stated previously, the
Commission started to address de-energizations at least a decade ago and, at that time, pointed
to potential areas of concern, such as mitigation of harms and adequate notice, which rely upon
extensive coordination with public safety partners. We reiterated these concerns in D.12-04-042,
D.19-05-042, and Resolution ESRB-8. As a result, PG&E's argument that it lacked sufficient time
to engage in operational coordination remains unconvincing. PG&E also implies public safety
partners had unrealistic expectations of PG&E's ability to coordinate and argues that, to the extent
PG&E's performance could be characterized as inadequate, it is because the Commission failed
to give the utilities specific instructions on how to comply with this guideline. We also find this
argument unconvincing, as we expect the utilities to meet the expectations of public safety partners
(or bring the matter to our attention for resolution) and PG&E had the options of contacting the
Commission with any questions it had regarding steps to achieve compliance with this guideline.


Neither the SED Report or parties raise issues regarding SDG&E's compliance with this guideline,
and we note with approval SDG&E's efforts to facilitate operational coordination and provide
consistent comprehensive reporting on this topic. To encourage PG&E and SCE to quickly improve
operational coordination, PG&E and SCE are directed to implement initiatives on operational
coordination with public safety partners similar to those of SDG&E and its longstanding practice
of relying on face-to-face working relationships with the local governments in its service territory,
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which includes, as detailed in its opening comments, the following: (1) develop a secure transfer
for GIS files for public safety partners; (2), provide, upon request, relevant GIS data, including
identification of critical facilities, circuits, and number of Medical Baseline customers, to public
safety partners in advance of wildfire season; (3) provide and make available information and
situational awareness about de-energization in multiple ways to the community, share a document
with public safety partners on PSPS policies and procedures, including considerations taken into
account prior to a shutoff, the de-energization process, and the utility's notification process to
customers, non-customers and other critical stakeholders; (4) provide resources to the community
and public safety partners, including the availability and location of Community Resources
Centers; (5) address the difference between an unplanned outage and an outage related to a de-
energization; (6) develop on the utility's website a dedicated PSPS section, to which the public
along with public safety partners are driven to as part of the utility's public education; (7) provide
a secure data transfer of the de-energization boundaries to share real-time data with public safety
partners; (8) encourage public safety partners to use the utility's dedicated de-energization webpage
to obtain education and outreach provided prior to fire season, up-to-date information during a de-
energization, including a depiction of the boundary of the de-energization event on the utility's
website homepage and dedicated de-energization page; and (9) shared on the utility's website and
in relevant communications a 24-hour means of contact that customers and public safety partners
may use to ask questions and/or seek information.


*125  The SED Report, while providing some insights on the level of operational coordination,
could have benefited from a more in-depth analysis of this critical area. The SED Report does,
however, suggest several actions all the utilities can take to improve their performance. We adopt
the recommendations in the SED Report that utilities share feedback from public safety partners
to enhance operational coordination. We also agree with the SED Report that the utilities must,
as a general matter and especially pertaining to PG&E and SCE, improve overall operational
coordination with public safety partners and implement plans for improvements immediately.


For these reasons, we find in late 2019, PG&E and SCE failed to reasonably comply with the PSPS
Guideline to, upon request, provide operational coordination with public safety partners and, in
failing to reasonably comply with this guideline, PG&E and SCE failed to comply with the utility
obligation to promote safety in Pub. Util. Code § 451. Based on the record of this proceeding,
we find SDG&E reasonably complied with the guideline to, upon request, provide operational
coordination with public safety partners.


We adopt the corrective actions set forth below.


9.9.5. Corrective Action - Upon Request, Provide
Operational Coordination with Public Safety Partners
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PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to as
the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint utility
meeting to share all lessons learned and all best practices pertaining to operational coordination
with public safety partners. The Joint Utility PSPS Working Group shall also work together to
share all the above enumerated items relied upon by SDG&E to promote operational coordination.
PG&E and SCE shall incorporate these enumerated items into their de-energization protocols, to
the greatest extent possible, within six months from the effective date of this decision. PG&E, SCE,
and SDG&E shall comply with the reporting requirement herein pertaining to the Joint Utility
PSPS Working Group.


PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or a successor
proceeding, which shall identify, among other things, all methods use to promote operational
coordination with public safety partners. Further details of this annual report, including the date
to be filed, shall be determined in R.18-12-005.


PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or successor
proceeding, which shall identify, among other things, the dates/times, attendees, and topics discuss
and action items pertaining to each PG&E, SCE, and SDG&E monthly engagement with Joint
Local Governments.


9.10. Work with Public Safety Partners to Prepare for
Concurrent Emergencies: Emergencies during PSPS Events


In 2019, the PSPS Guidelines required that utilities “...work with public safety partners in advance
of the wildfire season to develop preliminary plans for addressing emergency situations that may
arise during de-energization.... Although not a request to delay de-energization, such a situation
could result in the public safety being better served by utility lines being re-energized.” 610


610 D.19-05-042, Appendix A at A25-A26.


*126  Below we review whether the utilities reasonably complied with this guideline within the
context of the utility obligation to promote safety set forth in Pub. Util. Code § 451.


9.10.1. SED Report - Work with Public Safety Partners to Prepare
for Concurrent Emergencies: Emergencies during PSPS Events


The SED Report provides no analysis of PG&E's compliance with the guideline. 611
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611 SED Report at 19.


Regarding SCE, the SED Report finds SCE should have more closely coordinate with local fire
departments and CAL FIRE before activating a power shutoff because firefighters will be directly
impacted should a fire ignite during a PSPS event. 612


612 SED Report at 20.


Regarding SDG&E, the SED Report recommends SDG&E expand its efforts to prepare for
concurrent emergencies to include all public safety partners due to concerns that SDG&E did not
engage some public safety partners. 613


613 SED Report at 20.


9.10.2. Utilities - Work with Public Safety Partners to Prepare
for Concurrent Emergencies: Emergencies during PSPS Events


In response to the SED Report, PG&E generally acknowledges the importance of working with
public safety partners, including fire agencies, in advance of fire season to develop preliminary
plans for other emergencies arising during a de-energization. 614  PG&E disagrees that public safety
partners should be able to direct when utilities must re-energize lines. 615


614 PG&E November 16, 2021 Reply Comments at 11.


615 PG&E November 16, 2021 Reply Comments at 11.


In response to the SED Report, SCE states it closely coordinates with county emergency
management offices during de-energizations to address issues that may arise should a fire start
during a de-energization and deploys its own fire management personnel to work with fire
agencies during such fire events. 616  In response to the SED Report, SCE also acknowledges all
would benefit from improved coordination with local fire departments and CAL FIRE before
activating a de-energization and SCE has continued to work on enhancing communications
with fire agencies in 2020. SCE also continues to engage with Cal OES, CAL FIRE, and the
Commission to identify enhancements for notification protocols during PSPS events and it began
PSPS simulation exercises in May 2020 to confirm that PSPS processes and procedures were
effectively working. 617  At that time, SCE states it invited representatives from CAL FIRE to
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provide feedback on these exercises, which SCE intends to use to improve all aspects of de-
energization going forward. 618


616 SCE September 2, 2020 Opening Comments at 21-22.


617 SCE September 2, 2020 Opening Comments at 21-22.


618 SCE September 2, 2020 Opening Comments at 21-22.


*127  In response to the SED Report, SDG&E states it will continue to assess whether additional
public safety partners exist to include in its emergency planning process. 619


619 SDG&E September 2, 2020 Opening Comments at 23.


9.10.3. Parties - Work with Public Safety Partners to Prepare
for Concurrent Emergencies: Emergencies during PSPS Events


Mussey Grade describes instances in 2019 related to customers of all three utilities in de-
energized areas being subjected to wildfire danger and, in addition, provides examples of the
lack of collaboration by the utilities with public safety partners in 2019. 620  To address the
need for greater coordination between utilities and fire agencies, Mussey Grade recommends the
Commission specifically direct utilities to work with fire agencies to determine whether a situation
has arisen that would result in the public safety partner being better served by utility lines being
re-energized. 621


620 Mussey Grade October 16, 2020 Opening Comments at 12-13.


621 Mussey Grade October 16, 2020 Opening Comments at 13.


Joint Local Governments state PG&E failed to work with public safety partners in advance of
the 2019 wildfire season to develop plans to address concurrent emergencies that arise during de-
energizations. 622


622 Joint Local Governments October 16, 2020 Opening Comments at 12.


Joint Local Governments agree with the recommendation in the SED Report for SCE to closely
coordinate with local fire agencies and CAL FIRE but states that all the utilities, not just SCE, must
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engage in more planning to enable coordination with agencies beyond just fire departments for
the possibility of concurrent emergencies during de-energizations. 623  Joint Local Governments
specifically point to deficiencies or complete lack of planning by PG&E and SCE in working with
public safety partners to develop plans for concurrent emergencies. 624


623 Joint Local Governments October 16, 2020 Opening Comments at 14.


624 Joint Local Governments November 16, 2020 Reply Comments at 16 and 17.


9.10.4. Discussion - Work with Public Safety Partners to Prepare
for Concurrent Emergencies: Emergencies during PSPS Events


The possibility of concurrent emergencies, e.g., a fire during a de-energization, is real. Parties
provided actual examples of such concurrent emergencies occurring in 2019. The utilities must
be prepared to act, possibly even re-energizing, to protect public safety in the event of concurrent
emergencies pursuant to Pub. Util. Code § 451. While the SED Report focuses on how SCE and
SDG&E should have prepared in 2019 for the possibility of fires igniting during a de-energization
and does not comprehensively address PG&E, we are persuaded by Joint Local Governments and
Mussey Grade that all three utilities underperformed in planning with public safety partners in 2019
for concurrent emergencies. Moreover, we agree with Mussey Grade and Joint Local Governments
that the utilities in 2019 should have planned for the possibility that other emergencies, beyond
just fires, could have placed customers at risk of serious harm due to, among other things, the
lack of communications. While we agree that the utilities in 2019 should have and must, going
forward, plan for concurrent emergencies, beyond just fire, during a de-energization, we also share
the concerns expressed by Mussey Grade that, based on the inadequate planning prior to the 2019
fire season, the Commission should more specifically direct the utilities work with one type of
public safety partner, fire agencies.


*128  For these reasons, we find in 2019, PG&E, SCE, and SDG&E failed to reasonably comply
with PSPS Guideline to work with public safety partners to plan for the possibility of concurrent
emergencies, and as a result of this failure, the PG&E, SCE, and SDG&E failed to comply with
the utility obligation to promote safety in Pub. Util. Code § 451. When referring to a concurrent
emergency, we mean an emergency arising during a de-energization.


We adopt the corrective actions set forth below.
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9.10.5. Corrective Action - Work with Public Safety Partners to Prepare
for Concurrent Emergencies: Emergencies during PSPS Events


PG&E, SCE, and SDG&E each shall, within 90 days of the effective date of this decision, engage,
at a minimum three times, with fire agencies and public safety partners located in their service
territories in High Fire Risk Districts Tier 2 and 3 and work on plans to address the possibility of
emergencies, including fires, arising during a proactive de-energization.


PG&E, SCE, and SDG&E each shall, within 30 days following the 90-day periods referred to
above, file and serve a report in R.18-12-005 describing the engagement with fire agencies and
public safety partners in their service territories in High Fire Risk Districts Tier 2 and 3, including
the date/time of all meetings, attendees, topics discussed, and action items.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to as
the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint utility
meeting to share all lessons learned and all best practices pertaining feedback from public safety
partners on how utilities can improve their response to concurrent emergencies, which shall include
fires. PG&E, SCE, and SDG&E shall comply with the reporting requirement herein pertaining to
the Joint Utility PSPS Working Group.


PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or a successor
proceeding, which shall identify, among other things, all methods used to work with public safety
partners to improve responses to concurrent emergencies. Further details of this annual report,
including the date to be filed, shall be determined in R.18-12-005.


9.11. Assess Needs of Critical Facilities and Infrastructure for Backup Generation


In 2019, the PSPS Guidelines required utilities, in advance of wildfire season, to engage in outreach
to assess the needs of critical facilities and infrastructure for backup generation and, if necessary,
provide needed backup generation. The Commission in 2019 stated that utilities “in advance
of the wildfire season, must proactively partner with critical facility and critical infrastructure
representatives to assess the ability of each critical facility to maintain operations during de-
energization events of varying lengths.” 625  As part of this assessment, in 2019 the Commission
stated, “utilities must help critical facility and critical infrastructure representatives assess the need
for backup generation and determine whether additional equipment is needed, including providing
generators to [critical] facilities or infrastructure that are not well prepared for a power shutoff.” 626
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625 D.19-05-042, Appendix A at A12.


626 D.19-05-042, Appendix A at A12.


*129  Below we review whether the utilities reasonably complied with this guideline within the
context of the utility obligation to promote safety set forth in Pub. Util. Code § 451.


9.11.1. SED Report - Assess Needs of Critical
Facilities and Infrastructure for Backup Generation


Regarding PG&E, the SED Report concludes PG&E initiated outreach but PG&E should improve,
going forward, coordination and planning efforts for backup power for critical facilities or
infrastructure not well-prepared for de-energization. 627  The SED Report states PG&E did
not engage in outreach to assess backup power to hospitals, water facilities, and correctional
facilities. 628  In addition, the SED Report finds that, additional coordination for backup power
would have potentially avoided the loss by the City and County of San Francisco (Castlewood
Reservoir) and Contra Costa County (Pleasanton Well) of tens of thousands of gallons of water. 629


627 SED Report at 21.


628 SED Report at 21.


629 SED Report at 21, citing to City and County of SF January 10, 2020 Response at 2-3.


Regarding SCE, the SED Report concludes, in each 2019 post-event report, SCE should have
provided the Commission with more information about SCE's mobile backup generator program,
including the number of mobile backup generators and how SCE determined which critical
facilities received backup generators. The SED Report suggests this information be provided in
each of SCE's future post-event reports. 630  The SED Report further suggests SCE “properly assess
the needs of its affected communities to identify specific locations where it can provide backup
power.” 631


630 SED Report at 22.


631 SED Report at 22.


Regarding SDG&E, the SED Report finds SDG&E's responses regarding backup generation for
critical facilities and infrastructure lacked sufficient specificity and information pertaining to
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the process relied upon for assessing backup power needs and the results of such assessments,
e.g., whether the assessment resulted in SDG&E's providing backup generation or the customer
purchasing it. 632


632 SED Report at 22.


9.11.2. Utilities - Assess Needs of Critical Facilities
and Infrastructure for Backup Generation


In response to the SED Report, PG&E states that, since 2019, it has continued to work with
cities, counties, and critical facilities regarding their backup power needs. PG&E also states it has
voluntarily provided backup generation to some facilities in 2020, including hospitals, medical
stations, shelters, nursing centers, and voting places. PG&E states it interpreted the Commission's
directive to provide backup generation in 2019 as discretionary, rather than mandatory. 633  PG&E
also explains the need to prioritize the provision of its own backup generation based on “PG&E's
limited mobile generation resources.” 634


633 PG&E September 2, 2020 Opening Comments at 7-8.


634 PG&E September 2, 2020 Opening Comments at 7-8.


*130  In response to comments by parties that PG&E did not do enough around backup power
prior to the proactive power shutoffs in late 2019, PG&E further explains its extensive engagement
efforts regarding backup power and claims, again, that in 2019 PG&E was not (and is not)
responsible for providing backup power generation to critical facilities and infrastructure. 635


635 PG&E September 2, 2020 Opening Comments at 7-8, citing to Resolution ESRB-8 at 8.


PG&E relies on Resolution ESRB-8 (July 12, 2018) to support its position that its provision of
backup power in late 2019 was discretionary, not mandatory, and cites to the following statement
by the Commission in Resolution ESRB-8: “The requirement to provide generators and/or batteries
to critical facilities was removed [from draft Resolution ESRB-8] since most critical facilities
are required to have their own back-up power resources.” 636  PG&E does not address the more
recent and controlling Commission directive in 2019, repeatedly found in D.19-05-042, ordering
the utilities to assess backup power needs of critical facilities and infrastructure, “including utility-
provided generators for facilities that are not well prepared for a power shutoff.” 637  PG&E







Order Instituting Investigation on the Commissions Own..., 2021 WL 2473851...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 173


concludes that, while parties suggest PG&E's efforts were “not meaningful,” parties fail to identify
any evidence of a violation of D.19-05-042. 638


636 PG&E September 2, 2020 Opening Comments at 7-8, citing to Resolution ESRB-8 at 8.


637 D.19-05-042 at 73-74.


638 PG&E November 16, 2020 Reply Comments at 12-13, citing to comments of Joint Local
Governments: “The Joint Local Governments complain that PG&E ‘did not meaningfully
partner with the critical facilities in its service territory to assess their resiliency and
determine if additional backup generation was necessary....Even if PG&E did coordinate
with some critical facilities before the 2019 fire season, it did not do so with a significant
number of facilities or with the facilities in each county that were essential to public health
and safety, such as hospitals, water facilities, or correctional facilities.”’


In response to the SED Report, SCE explains its conducted outreach to critical facilities and
infrastructure but did not coordinate with these entities in advance of the 2019 wildfire season to
assess their ability to maintain operations during de-energization events. SCE states it considered
requests to provide mobile back-up generation in 2019 and deployed four mobile diesel generators
during the October 27, 2019 de-energization to support public safety. According to SCE, existing
laws or industry standards often require critical facilities and infrastructure customers to have
back-up generation in place to sustain critical operations in the event of a power outage. However,
if these entities were unable to sustain critical life/safety operations during an extended power
outage through their own resiliency planning, SCE considered and continues to consider requests
to provide temporary mobile back-up generation. 639  Going forward, SCE states it is exploring
options to further expand its “resiliency zones,” which would provide electricity to centrally
located community resources serving local customers during a pro-active de-energization. SCE
explains it is currently targeting seven rural communities and as many as three sites per community,
including a transfer switch to accommodate temporary backup generation that may be dispatched
during the PSPS period of concern. 640


639 SCE September 2, 2020 Opening Comments at 24.


640 SCE September 2, 2020 Opening Comments at 25.


*131  In response to the SED Report, SDG&E states,
“As part of SDG&E's overall wildfire safety and PSPS communication and outreach plan,
addressing backup power with critical customers is a dynamic, ongoing dialogue which is renewed
on an annual basis prior to fire season. SDG&E's Account Executives work closely with their
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assigned accounts to assess their backup generation needs through meetings and conversations.
For unassigned accounts, SDG&E used various tactics to reach critical facilities including mail,
email and phone calls. The effort directs customers to a landing page where they were asked to
update contact information and provide answers to the backup generation needs assessment.” 641


641 SDG&E September 2, 2020 Opening Comments at 23.


SDG&E further states it “does not provide backup power to critical facilities in PSPS or other
emergency events. Consistent with the Commission's requirements, SDG&E meets with critical
customers to discuss preparedness and to encourage critical customers to secure the appropriate
amount of backup power necessary to meet their own resiliency requirements.” 642


642 SDG&E September 2, 2020 Opening Comments at 23-24.


9.11.3. Parties - Assess Needs of Critical Facilities
and Infrastructure for Backup Generation


Regarding PG&E, CforAT states more information is needed to understand how PG&E determined
in 2019 which public safety partners to reach out to and whether those public safety partners
included representatives from the Access and Functional Needs community. CforAT further states
the only representative PG&E identified that it is working with on backup power is California
Foundation for Independent Living Centers. 643


643 CforAT October 16, 2020 Opening Comments at 22.


City of San Jose states that during the PG&E October 9, 2019 de-energization, City of San Jose
had to engage AT&T and T-Mobile to assist with energy needs and their ability to provide service
to communication customers during the de-energization. City of San Jose concludes PG&E should
have been working with both companies to resolve these electricity issues before shutting off
power. 644


644 City of San Jose October 16, 2020 Opening Comments at 6.


Joint Local Governments state PG&E did not “meaningfully partner” with the critical facilities
and infrastructure to assess their resiliency and determine if additional backup generation was
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necessary. 645  Joint Local Governments acknowledge PG&E's improvement in this area in 2020,
including a more hands-on approach to assessing the needs of critical facilities and infrastructure
and increasing PG&E's temporary generation fleet in 2020 but also states that these improvements
do not absolves PG&E of its shortcomings in 2019. 646  In general, Joint Local Governments
describe the results of all the utilities' failures in this area as follows:


645 Joint Local Governments October 16, 2020 Opening Comments at 15.


646 Joint Local Governments November 16, 2020 Reply Comments at 17-18.


*132  “utilities cannot make a reasoned decision to shut off the power if they do not understand the
potential consequences to the public of de-energization. But instead of doing the work to partner
with critical facilities to assess resiliency and troubleshoot problems, the utilities hid behind a
mantra of personal responsibility and self reliance.” 647


647 Joint Local Governments October 16, 2020 Opening Comments at 15.


Regarding SCE, Acton states “no dispute” should exist that SCE failed to meet this guideline. 648


Acton states that, going forward, it would expect SCE to adopt a more robust and reliable approach
to ensure communication facilities can withstand upcoming 2020 PSPS events. 649


648 Acton October 16, 2020 Opening Comments at 12.


649 Acton October 16, 2020 Opening Comments at 13.


Joint Local Governments state they were not aware of any efforts in 2019 by SCE to partner with
critical facilities to assess their backup generation capabilities but knows that SCE has done a
better job in 2020. 650  Joint Local Governments describes SCE's 2019 efforts as “pre-packaged
informational presentations about general de-energization triggers and protocols [which] are not,
under any circumstances, partnership or coordination with public safety partners. Advocating self-
reliance and preparation is not partnership or coordination to assess resiliency and the need for
backup power. Moreover, SCE often failed to follow up on requests for additional information,
collaboration, or support made during its informational presentations.” 651


650 Joint Local Governments October 16, 2020 Opening Comments at 16; Joint Local
Governments November 16, 2020 Reply Comments at 19.
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651 Joint Local Governments November 16, 2020 Reply Comments at 18.


9.11.4. Discussion - Assess Needs of Critical
Facilities and Infrastructure for Backup Generation


A significant amount of confusion surrounded the extent of the utilities' obligations regarding
backup power for critical facilities and infrastructure in late 2019.


To review, in D.19-05-042, the Commission directed the utilities to assess, determine, and -
importantly for purposes of this discussion - provide, if necessary, backup power to critical
facilities and infrastructure. This 2019 directive was a departure from the prior Commission
directive adopted in 2018 concerning backup power for these entities. Resolution ESRB-8 directed
utilities to assess and determine backup power needs but made provision of backup power
discretionary. While the provision of backup power by utilities was discretionary in Resolution
ESRB-8, it was mandatory, under certain conditions, in D.19-05-042. 652  The Commission further
modified this directive to provide backup power in 2020 explaining that the utilities must “work ...
to provide consultative assistance regarding backup generation to ensure critical infrastructure is
not brought offline during a de-energization event.” 653  In 2020, the Commission removed the
mandatory requirement to provide backup power but maintained the mandatory requirement to
provide ““consultative assistance.”


652 D.19-05-042, Appendix A at A12, “The electric investor-owned utilities must help critical
facility and critical infrastructure representatives assess the need for backup generation
and determine whether additional equipment is needed, including providing generators to
facilities or infrastructure that are not well prepared for a power shut off.” (Emphasis added.)


653 D.20-05-051 at 76 and Appendix A at 7. In 2020, the Commission stated that the utilities
are not responsible for providing or procuring backup generation for critical infrastructure
but will “be available” to the ““governing body” of these entities to “consult on procurement
and deployment” of backup power. D.20-05-051 at 76-77.


*133  As a result of the Commission's efforts to clarify and refine the obligations of utilities
concerning backup power matters regarding critical facilities and infrastructure customers, some
confusion resulted over the extent of the utilities' obligations around assessing and providing
backup power needs for critical facilities and infrastructure.


The Commission will seek to provide more guidance to stakeholders on this matter here but
also directs stakeholders to R.18-12-005, a proceeding designed to review the PSPS Guidelines
in more detail. Below we also make findings on the utilities' compliance with the 2019
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guidelines on backup power. First, we remind parties that all matters related to proactive power
shutoffs are critical to safety. Therefore, the Commission urges parties to bring matters causing
confusion to the Commission's attention immediately for resolution. For example, if a Commission
directive is creating confusion when stakeholders seek to implement the directive, a motion
filed in R.18-12-005 (or its successor proceeding), seeking clarification or other process may be
appropriate.


Second, we find persuasive the analysis of the SED Report and the comments of Joint Local
Governments, Acton, and City of San Jose and find that the utilities, going forward, must provide
more information to the Commission on their provision of backup power, generally, in a report,
such as an annual report, filed with the Commission. The utilities must also provide information
on mobile backup power in an annual report. Information of any specific backup power provided
immediately before or during a PSPS event (mobile or otherwise), must be addressed in the 10-
day post-event reports.


Third, we further find that the utilities should state their precise responsibilities in this annual
report and address the responsibilities of the utilities versus critical facilities and infrastructure.


Based on the information in the SED Report and comments by parties regarding efforts - in advance
of the 2019 fire season - that PG&E and SCE failed to adequately engage critical facilities and
infrastructure about their need for backup power, we find PG&E and SCE failed to reasonably
comply with this guideline in 2019, and, in doing so, PG&E and SCE failed to comply with the
utility obligation to promote safety in Pub. Util. Code § 451. Based on the information in the
record, we find SDG&E reasonably complied with this directive.


We acknowledge PG&E's and SCE's progress since 2019 to engage critical facilities and
infrastructure customers regarding their backup power needs. However, we remain concerned that
progress is not happening quickly enough. Therefore, we further find PG&E and SCE should
immediately develop a program similar to SDG&E's program for assessing the needs of critical
facilities and infrastructure for backup power. SDG&E's efforts to address backup power is more
advanced. While we do not seek to specify each aspect of PG&E's and SCE's efforts to partner with
critical facilities and infrastructure on backup power needs, we must see near-term improvements
and accordingly direct PG&E and SCE to include in their backup power programs, at a minimum,
the following aspects of SDG&E's program: (1) approach addressing backup power with critical
facilities and infrastructure customers as a dynamic, ongoing dialogue which is renewed on an
annual basis prior to fire season; (2) account executives, or other similar positions, must work
closely with their assigned critical facilities and infrastructure accounts to assess their backup
generation needs through meetings and conversations; (3) for unassigned accounts, PG&E and
SCE must use various tactics to reach critical facilities and infrastructure, including mail, email,
and phone calls; (4) all efforts to communication with critical facilities and infrastructure customers
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must also direct these customers to a landing page on the utility website where customers are
asked to update contact information and provide answers to a backup generation needs assessment;
and (5) engage with critical facilities and infrastructure customers to discuss preparedness and
encourage these customers to secure the appropriate amount of backup power necessary to meet
their own resiliency requirements.


*134  In addition, to reduce the confusion around whether the critical facilities and infrastructure
customer or the utility is responsible for providing backup power generators for PSPS events,
PG&E, SCE, and SDG&E must clearly convey to critical facilities and infrastructure customers
in writing whether the utility is responsible for providing the backup power and the extent of such
responsibility.


We also expect SDG&E will continue to improve and refine its partnership with critical
facilities and infrastructure customers on backup power needs and direct SDG&E to share any
improvements in its program with PG&E and SCE.


We adopt the corrective actions set forth below.


9.11.5. Corrective Action - Assess Needs of Critical
Facilities and Infrastructure for Backup Generation


PG&E, SCE, and SDG&E shall clearly convey, in writing, to critical facilities and infrastructure
customers whether or not the utility is responsible for providing the backup power (mobile or
otherwise) before or during a de-energization to critical facilities and infrastructure and the extent
of any responsibilities regarding such backup power.


PG&E and SCE shall immediately initiate plans to develop a program similar to SDG&E's program
for assessing, deploying, and providing, to the extent required by law, for the needs of critical
facilities and infrastructure customers for backup power during a de-energization. The program
should consider the components used by SDG&E identified herein. SDG&E shall share its backup
power program with PG&E and SCE to assist the utilities in further developing their backup power
programs.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to
as the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint
utility meeting to share all lessons learned and all best practices pertaining to all aspects of the
backup power program and share all feedback from critical facilities and infrastructure customer
on how the utilities are assisting these customers to meet their backup power needs related to
de-energizations. PG&E, SCE, and SDG&E shall comply with the reporting requirement herein
pertaining to the Joint Utility PSPS Working Group.
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PG&E, SCE, and SDG&E shall provide the following information on backup power (including
mobile backup power) provided to critical facility and infrastructure customers in 10-day post-
event reports with the name/email address of a utility contact for customers for each topic: (1)
a description of the backup generators available for critical facility and infrastructure customers
before and during the de-energization, (2) the capacity and estimated maximum duration of
operation of the backup generators available for critical facility and infrastructure customers before
and during the de-energization, (3) the total number of backup generators provided to critical
facility and infrastructure before and during a de-energization, (4) how the utility deployed this
backup generation to the critical facility and infrastructure customer's site before or during the de-
energization, (5) explain how the utility prioritized the distribution of available backup generation
to critical facility and infrastructure customers before and during the de-energization, and (6)
identify the critical facility and infrastructure customers that received backup generation before
and during the de-energization.


*135  PG&E, SCE, and SDG&E shall maintain updated information on their websites regarding
how critical facility and infrastructure customers may request an assessment of their backup
power needs. PG&E, SCE, and SDG&E also shall maintain updated information on their websites
regarding the availability of mobile backup generation for critical facility and infrastructure
customers and how these customers can request the utility to provide mobile backup power. This
information shall include, at a minimum, an email address to make requests for information and
all other relevant information. PG&E, SCE, and SDG&E shall promptly respond, within 24 hours,
to all inquiries by critical facilities and infrastructure customers concerning backup power for use
during a de-energization.


PG&E, SCE, and SDG&E shall file and serve an annual report in R.18-12-005 or a successor
proceeding, which shall identify, among other things (1) actions taken to assess the overall backup
power needs of critical facilities and infrastructure customers in advance of wildfire season, (2)
the names of the critical facilities and infrastructure customers the utility engaged to assess backup
power needs, the results of the utility assessment, and whether or not the critical facilities and
infrastructure customer provided any needed backup power generation, and (3) actions taken to
develop, implement, and improve utility partnerships with critical facilities and infrastructure
customers on ongoing or evolving backup power needs. This customer information may be
provided on a confidential basis, to the extent required by law. Further details of this annual report,
including the date to be filed, shall be determined in R.18-12-005.


9.12. Update Contacts of and Conduct
Communication Exercises with Public Safety Partners
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In 2019, the PSPS Guidelines required utilities, in advance of wildfire season, to accomplish
the following two tasks: update contacts of public safety partners and conduct communication
exercises with public safety partners. 654  The Commission also noted, that more regular updates
of contacts is encouraged “beyond the annual update required of the utilities.” 655


654 D.19-05-042, Appendix A at A11.


655 D.19-05-042, Appendix A at A11.


Below we review whether PG&E, SCE, and SDG&E reasonably complied with this guideline
within the context of the utility obligation to promote safety set forth in Pub. Util. Code § 451.


9.12.1. SED Report - Update Contacts of and Conduct
Communication Exercises with Public Safety Partners


The SED Report finds a lack of information in all reporting sources on PG&E's efforts to conduct
communication exercises prior to the 2019 wildfire season to confirm PG&E's ability to rapidly
disseminate information. 656  The SED Report concludes PG&E should have addressed this issue
in its September 2019 Progress Report. 657  The SED Report does not address PG&E's compliance
with the directive to update contacts for public safety partners. 658


656 SED Report at 23.


657 SED Report at 23.


658 SED Report at 23.


*136  The SED report does not address SCE's or SDG&E's compliance with this guideline.


9.12.2. Utilities - Update Contacts of and Conduct
Communication Exercises with Public Safety Partners


In response to the SED Report, PG&E states it conducted communication exercises with public
safety partners prior to the 2019 fire season, describing these exercises in vague terms as
“internal exercises to test the notifications”D' and PG&E states it, furthermore, documented these
communication exercises in a progress report filed in 2020 (the March 20, 2020 PSPS Phase 1
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Progress Report) but not in any 2019 report. 659  Going forward, PG&E agrees to provide updates
on this topic, if relevant. 660


659 PG&E September 2, 2020 Opening Comments at 8-9.


660 PG&E September 2, 2020 Opening Comments at 8-9.


SCE states its conducted workshops and exercises to coordinate with public safety partners
prior to the 2019 wildfire season but acknowledges it could improve coordination efforts going
forward. 661  In 2020, SCE describes adopting certain improvements, stating, among other things, it
implemented several measures to coordinate with all public safety partners. 662  SCE also explains
that it began conducting PSPS “simulation” exercises in May 2020 to confirm that PSPS processes
and procedures worked as expected. 663  Regarding updating contact information, SCE states it
engaged in an effort to update all contact information with public safety partners before the
2019 fire season and continues to update this information whenever new contact information is
provided. 664


661 SCE September 2, 2020 Opening Comments at 7.


662 SCE September 2, 2020 Opening Comments at 7.


663 SCE September 2, 2020 Opening Comments at 22.


664 SCE September 2, 2020 Opening Comments at 25.


SDG&E states it “attributes great value to its relationships” with public safety partners within its
service territory and maintains “robust contact lists, which it updates regularly.” 665  SDG&E states
it updated all contact lists at least two months in advance of the 2019 wildfire season. 666  SDG&E
also states it used a one-page flyer for public safety partners in 2019 which included three SDG&E
points of contact for customers to use. 667  The flyer also provided instructions on how to update
contact information if there are any changes throughout the wildfire season. Lastly, SDG&E states
it conducted communication exercises in 2019 prior to wildfire season to confirm its ability to
rapidly disseminate information. 668


665 SDG&E September 2, 2020 Opening Comments at 7.


666 SDG&E September 2, 2020 Opening Comments at 8.
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667 SDG&E September 2, 2020 Opening Comments at 8.


668 SDG&E September 2, 2020 Opening Comments at 8.


9.12.3. Parties - Update Contacts of and Conduct
Communication Exercises with Public Safety Partners


*137  Joint Local Governments state it was not aware that PG&E or SCE conducted
communications exercises of any kind before the 2019 wildfire season. 669  However, in response
to PG&E's claim that it conducted these exercises in 2019, Joint Local Governments note, while
PG&E may have conducted ““internal communication” exercises in 2019 with a sample of public
safety partners, that level of outreach does not constitute reasonable or adequate event preparation
for public safety partners. 670


669 Joint Local Governments October 16, 2020 Opening Comments at 17.


670 Joint Local Governments November 16, 2020 Reply Comments at 19-20.


Acton states SCE did not conduct communication exercises prior to the 2019 wildfire season
and, therefore, did not comply with this guideline. However, Acton does state SCE conducted a
communication exercise in mid-2020.


9.12.4. Discussion - Update Contacts of and Conduct
Communication Exercises with Public Safety Partners


We agree with SDG&E, the utility's “relationships” with public safety partners are critical. SDG&E
approaches overall communications efforts with public safety partners as an open continuous
dialogue to facilitate a partnership of working together to ensure the goal of safety during a
proactive de-energization. The Commission supports SDG&E's approach and directs PG&E and
SCE to follow SDG&E's approach.


As SCE admits, it did not conduct communication exercises in 2019 with public safety partners,
and PG&E's efforts, by its own descriptions, were insufficient. SDG&E provides valuable
information, although more detail would be beneficial, regarding the framework and goals of its
overall partnership with public safety partners, including updating contact lists and conducting
communication exercises.


The SED Report provides little information regarding the utilities' compliance with the guideline,
except for suggesting PG&E failed to provide sufficient information on communication exercises.
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Parties provided more information. We find the arguments by parties persuasive that, in 2019,
PG&E and SCE did not perform adequately in updating contact information or conducting
communication exercises with public safety partners. PG&E and SCE offered no justifications for
this failure and, from our perspective, none exist. To be clear, updated contact lists for public safety
partners and conducting communication exercises with these customers in advance of wildfire
season is fundamental to promoting safety during a PSPS event.


Accordingly, we find that, in advance of the 2019 wildfire season, PG&E and SCE failed to
reasonably comply with the PSPS Guideline to update contact lists for public safety partners and
conduct communication exercises with public safety partners, and, in failing to reasonably comply
with this guideline, PG&E and SCE failed to comply with the directive to promote safety in Pub.
Util. Code § 451. We find SDG&E reasonably complied with this directive.


*138  We direct PG&E and SCE to take immediate steps to improve performance in these two
critical areas consistent with, at a minimum SDG&E's program, including adopting a concept
similar to SDG&E's “one-page flyer” to provide instructions to public safety partners on how
to update contact information if changes occur during the wildfire season. Moreover, consistent
with SDG&E's practice, we further direct PG&E and SCE to update contact lists for public safety
partners on an ongoing basis, not just once, before wildfire season.


To ensure all communications channels function appropriately during an actual de-energization,
we also direct PG&E and SCE to perform, at a minimum, two communications exercises, similar to
those conducted by SDG&E, prior to wildfire season. In addition, following these communications
exercises, we direct PG&E, SCE, and SDG&E to identify and address all problems.


To improve transparency of future compliance by utilities with this guideline, we further direct
PG&E, SCE, and SDG&E to address compliance with this guideline in an annual report. The
annual report should specifically describe the process employed to update public safety partners
contact lists and conduct communication exercises with public safety partners and share best
practices at regularly scheduled joint meetings.


We adopt the corrective actions set forth below.


9.12.5. Corrective Action - Update Contacts of and Conduct
Communication Exercises with Public Safety Partners


PG&E and SCE shall immediately initiate plans to develop a program similar to SDG&E's program
to (1) update contact lists for public safety partners on an ongoing basis and (2) conduct, at
a minimum two, communications exercises prior to the wildfire season. The program should
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consider the components used by SDG&E identified herein. SDG&E shall share its program to
update list of public safety partners and conduct communication exercises with public safety
partners in advance of wildfire season with PG&E and SCE to assist the utilities to improve their
programs.


PG&E, SCE, and SDG&E shall immediately take actions to address any problems or deficiencies
identified during a communication exercise with public safety partners so these problems or
deficiencies are resolved before the wildfire season.


PG&E, SCE, and SDG&E shall immediately initiate a collaborative effort, to be referred to as
the Joint Utility PSPS Working Group, which shall include, at a minimum, a monthly joint utility
meeting to share all lessons learned and all best practices pertaining to all aspects of their programs
to update lists of public safety partners and conduct communication exercises with public safety
partners in advance of wildfire season. PG&E, SCE, and SDG&E shall comply with the reporting
requirement herein pertaining to the Joint Utility PSPS Working Group.


10. Adequacy of Utilities' 2019 PSPS 10-Day Post-Event Reports


The Commission has previously addressed the critical importance of the timeliness and substance
of 10-day post-event reports. For example, in 2019, the Commission stated it “views post-event
reporting as a means of facilitating learning and improvement across utilities, state and local public
safety agencies and local jurisdictions. Therefore, it is imperative that the utilities provide detailed
and accurate information to the Commission...” 671


671 D.19-05-042 at 106.


*139  We addressed, above, the lack of information and detail in the utilities' 10-day post-event
reports in 2019 on risks and harms of de-energizations. 672  Taken as a whole, the extent to the
deficiencies or complete absence of information provided by the utilities in response to some of the
reporting requirements in the 10-day post-event reports, together with the difficulties experienced
by parties and SED seeking to review these post-event reports, reinforces the need for the utilities
to use a standardized form as a basis for organizing and gauging the appropriate level of detail
needed for the information required by the Commission in the 10-day post-event reports.


672 In comments on the proposed decision filed on May 10, 2021 at 6-9, PG&E argues that the
Commission cannot find its reporting deficient because PG&E based its level of detail in
its reports on format used by SDG&E in prior post-event reports. PG&E misinterprets the
Commission's directive in D.19-05-042, which rather than stating that utilities should use
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SDG&E's report as a guide, stated that the utilities should use SDG&E's report as a starting
point.


We first noted the need for such a standardized form in D.19-05-042, stating that “Safety and
Enforcement Division should develop a post-de-energization event reporting template” 673  and,
since 2019, SED has been working on this form. In addition, in D.19-05-042, we noted the need
for public input on this template by directing the utilities to file Tier 3 advice letter seeking
Commission approval of the template.


673 D.19-05-042, Appendix A at A24-A25.


To expedite the development of such a standardized template and adopt a more straightforward
process for public input, we direct the utilities to immediate initiate efforts to assist SED
in developing a standardized template. We modify the process for public input set forth in
D.19-05-042 (a Tier 3 advice letter) and instead direct SED to issue, within 30 days of the effective
date of this decision, a proposed template in R.18-12-005 for consideration and comments by
parties.


Upon receipt of comments by parties in R.18-12-005, SED may revise the template, and provide it
to the Administrative Law Judge and Assigned Commissioner, who may issue the final template by
ruling. Commission approval of the template, which serves to organize material already designated
by the Commission as required in the 10-day post-event reports, is not needed. However, if
circumstances change, the Commission may consider approving the template.


Lastly to assist stakeholders in accessing information pertaining to these post-event reports, we
direct SED to establish a single webpage on the Commission's website to function as a central
repository for all of the Commission's undertakings regarding the proactive power shutoffs,
including 10-day post-event reports and comments to these reports so that stakeholders, including
the general public, can easily access the different aspects of the Commission's review process of
proactive power shutoff, such as identifying the division within the Commission undertaking a
particular aspect of the review process and the subject matter of the review.


*140  The corrective action we adopt is set forth below.


PG&E, SCE, and SDG&E shall immediately initiate efforts to assist the Commission's Safety and
Enforcement Division in developing a standardized 10-day post-event reporting template. The
Safety and Enforcement Division will issue this template for the purpose of receiving comments
by parties in R.18-12-005 within 30 days of the effective date of this decision.
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Below we address some of the remaining issues regarding the 10-day post-event reports and review
whether in 2019 the utilities reasonably complied with the PSPS Guidelines regarding post-event
reporting.


10.1. Timely Submission: Report Must Be Submitted
Within 10 Business Days of Power Restoration


In 2019, the PSPS Guidelines required the utilities to submit a report “to the Director of the
Commission's Safety and Enforcement Division within 10 business days of power restoration.” 674


674 D.19-05-042, Appendix A at A22.


The SED Report finds PG&E submitted some post-event reports late. According to the SED
Report, PG&E's post-event report for its October 26-29, 2019 PSPS event was provided to SED
on November 18, 2019, which is four days late or 14 business days after PG&E restored power
on October 26, 2019. PG&E's post-event report for its November 20-21, 2019 PSPS event was
provided to SED on December 9, 2019, which is 12 business days after PG&E restored power on
November 21, 2019. The SED Report states this report was two days late. 675  The SED Report
does not address compliance by SCE or SDG&E.


675 SED Report at 54.


In response to the SED Report, PG&E states it timely submitted the October 26-29, 2019 post-
event report on November 18, 2019 because power was not fully restored to customers until
November 1, 2019, and November 11, 2019 was a state holiday (not a business day). PG&E states
it timely submitted the November 20-21, 2019 post-event report on December 9, 2019 because
November 28, 2019 and November 29, 2019 were state holidays (not business days). 676


676 PG&E September 2, 2020 Opening Comments at 23.


SCE does not address this topic.


SDG&E states it timely submitted all of its 2019 post-event reports. 677


677 SDG&E September 2, 2020 Opening Comments at 14.


Parties did not comment on this issue.
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Based on the record of this proceeding, we find PG&E, SCE, and SDG&E timely submitted the
10-day post-event reports. While the SED Report finds PG&E submitted some reports late, we
find PG&E complied with the deadline based on a counting of 10 business days, excluding days
the Commission was closed for business.


*141  Based the review of this guideline, however, we find that certain clarifications are warranted
now to enhance the utility reporting on PSPS events in the future. First, we note the PSPS
Guidelines do not specify a method of delivery utilities should use to provide the report to the SED
Director. We clarify here that, in the future, utilities must submit the 10-day post-event reports to
the Director of SED via email. Second, we clarify that, should a utility require an extension of time
to submit a post-event report, the utility must submit a request for extension under Rule 16.6 of
the Commission's Rules of Practice and Procedure and concurrently serve this request via email
on the SED Director. We adopt the corrective action below.


PG&E, SCE, and SDG&E shall serve, via email, the Commission's SED Director with the 10-day
post-event reports and, should a utility require an extension of time to submit the post-event reports,
the utility shall submit a request for an extension of time in compliance with the Commission's
Rules of Practice and Procedure and concurrently serve this request via email on the Commission's
SED Director.


10.2. Service of 10-Day Post-Event Report


In 2019, the PSPS Guidelines included a number of directives concerning the service of the 10-
day post-event reports, requiring the utilities to (1) “serve their [post-event] de-energization report
on the service lists of this proceeding [R.18-12-005] and Rulemaking 18-10-007 or their successor
proceedings;” (2) include in the service of the report a link to the report (which must appear on
the utility's website); (3) include in the service of the report information to advise the public how
to submit comments on the report; (4) actively reach out to affected public safety partners and
encourage comments on the report; and (5) send a copy of the report to lead affected local and
county public safety partners. 678


678 D.19-05-042, Appendix A at A22.


The SED Report does not address every element (set forth above) of the service/distribution
requirements that applied to post-event reports in 2019. Regarding PG&E and SCE, the SED
Report states PG&E and SCE did not indicate in their 10-day post-event reports whether the
utilities distributed the reports to lead local/county public safety agencies. However, the SED
Report indicates that, in response to subsequent data requests by SED, PG&E and SCE provided
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copies of the 10-day post-event reports to affected counties. The SED Report concludes PG&E
and SCE should document distribution to lead local/county public safety agencies in future 10-day
post-event reports. 679  The SED Report does not address SDG&E's compliance with this guideline.


679 SED Report at 54.


In response to the SED Report, PG&E states, in the future, it will provide documentation of
distribution of 10-day post-event reports to lead/local county public safety agencies in all such
reports. 680  SCE states it maintains internal records of the distribution of 10-day post-event reports
to lead local public safety partners and will make this information available to the Commission,
upon request. 681


680 PG&E September 2, 2020 Opening Comments at 23.


681 SCE September 2, 2020 Opening Comments at 55.


*142  Parties did not comment on this issue.


The Commission must have accurate information to verify that the utilities provided their 10-day
post-event reports to all affected public safety partners on a timely basis so that these public safety
partners have the opportunity to offer comments on the report to the Commission. Therefore, to
ensure the Commission is accurately apprised of the details of service of these 10-day post-event
reports, we modify the PSPS Guidelines to require PG&E, SCE, and SDG&E to file these reports
with the Commission in R.18-12-005 or a successor proceeding (in addition to submitting the
Director of SED).


By adopting a formal filing requirement for these reports, the details pertaining to service of the
report will necessarily need to conform with the service of documents filed with the Commission
as set forth in the Commission's Rules of Practice and Procedure. The uniformity and clear
expectations created by requiring filing and service of these reports will assist the Commission and
parties in understanding the extent to which the utilities made these reports publicly available. The
filing requirement will also enable the public to more readily access these reports, as the reports
will all be available on the Commission's website on the Docket Card of this proceeding. We also
modify the PSPS Guidelines to require parties to file comments to the reports in R.18-12-005 or
a successor proceeding.


We adopt the corrective actions below.
PG&E, SCE, and SDG&E shall file the 10-day post-event reports in R.18-12-005 (or successor
proceeding). Parties must also file their comments in response to the 10-day post-event reports in
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R.18-12-005 (or successor proceeding). The general public may submit comments informally via
the Commission's website.


PG&E, SCE, and SDG&E shall serve on the same day as filed with the Commission the 10-day
post-event reports as follows:(1) serve the report, as an attachment, via email on the service lists of
R.18-12-005 and R.18-10-007 (or the successor proceedings) and all lead affected local and county
public safety partners; (2) when serving the 10-day post-event report, include in the email a link to
report on utility's website in the email; (3) when serving the report, include in the email instructions
for how the public may submit comments to the Commission on the report; and (4) immediately
after service of the 10-day post-event reports, reach out to all affected public safety partners, via
email, phone calls, and any other methods, to encourage affected public safety partners to file
comments on the report.


10.3. Reporting Requirements of Resolution ESRB-8


In 2019, some of the then-applicable reporting requirements had been adopted by the Commission
in Resolution ESRB-8 (July 12, 2018). These requirements directed the utilities to, in their 10-
day post-event reports:


(1) identify who the utility contacted in the community prior to de-energization and whether the
affected areas are classified as Tier 1, 682  Tier 2, or Tier 3 per the definition in General Order 95,
Rule 21.2-D22;


682 Resolution ESRB-8 (July 12, 2018) at 5 refers to “Zone 1,” but that reference should be to
“Tier 1.”


*143  (2) explain why notice could not be provided at least 2 hours prior to a de-energization
event if such notice was not given;


(3) identify the number of and a summary of the complaints received as a result of the de-
energization events, including any claims filed against the utility because of de-energization;


(4) provide a detailed description of the steps the utility used to restore power; and


(5) address and describe each community assistance location during a de-energization event. 683
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683 D.19-05-042 at 9, citing to Resolution ESRB-8 (July 12, 2018) at 5.


The SED Report reviews some, but not all, of the above-noted reporting requirements set forth
in Resolution ESRB-8. The SED Report reviews the number of complaints received by PG&E in
response to the 2019 PSPS events and finds it surprising that the number of complaints reported
by PG&E is relatively low, especially due to the widespread impact of PG&E's 2019 PSPS events.
To further understand why the number of reported complaints was relatively low, SED issued a
data request and, in response, PG&E explained that it only reports certain types of “complaints”
by customers, stating “[a]ny customer issue where a customer contacts another line of business
or our customer service Contact Center Operations is an ‘inquiry’ [not a complaint].” 684  The
SED Report concludes PG&E's counting and reporting method for complaints raises concerns
and suggests the actual number of complaints made by customers (regardless of the form) is not
accurately reflected in PG&E's post-event reports because many complaints may be missing. The
SED Report concludes, due to the inadequacy of PG&E's reporting, that some manner of additional
data collection would be required to verify the number of complaints made by customers. 685


684 SED Report at 61, citing to PG&E Response to SED-001, Question 35 Attachment, dated
March 24, 2020.


685 SED Report at 61-62.


In response to the SED Report, SCE states it received 35 complaints from its October 2019 PSPS
events. Acton disagrees with this number, claiming that just the residents of Acton and Agua
Dulce submitted more than 50 complaints to SCE about the October 2019 PSPS events. To further
understand this apparent discrepancy, SED issued a data request, but, in its response, SCE did not
explain how SCE reports, counts, identifies, or tracks complaints for purposes of PSPS events. The
SED Report concludes that without additional data collection, it is unclear whether SCE accurately
determined the reported number of complaints. 686


686 SED Report at 62.


*144  SDG&E's response to an SED data request regarding how SDG&E determines the figures
for complaints in its post-event reports does not address how SDG&E identifies or tracks customer
complaints for purposes of PSPS events. Again, the SED Report concludes that without additional
data collection, it is unclear whether SDG&E accurately determined the reported number of
complaints. 687  The SED Report also focuses on SDG&E's compliance with another element of
the reporting requirements of Resolution ESRB-8, the required explanation for why notice was
not provided according to the Commission's requirement that notice be provided at least two hours
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prior to de-energization. According to the SED Report, SDG&E did not notify 495 customers at
least two hours prior to its October 20, 2019 PSPS event and between October 28 - November
1, 2019, SDG&E did not provide 2-hour advance notice to 1,412 customers. The SED Report
concludes SDG&E should have explained in its post-event reports why timely notice was not
provided. 688


687 SED Report at 62.


688 SED Report at 44.


PG&E states that it “tracks regulatory complaints based on utility industry standards for
reporting and benchmarking consistent with longstanding practices created in cooperation with
the Commission's Consumer Affairs Branch.” 689  In response to suggestions by parties (detailed
below) that under-reporting of complaints occurred in 2019, PG&E disagrees but is open to future
proposals to address this issue in another proceeding. 690


689 PG&E September 2, 2020 Opening Comments at 25.


690 PG&E November 16, 2020 Reply Comments at 32-33.


SCE states it only tracks and includes formal complaints to its Consumer Affairs department or the
Commission and “does not include grievances aired at community meetings or in calls to customer
service related to PSPS events as formal complaints.” SCE states it does not have formal record
of the 50 complaints described by Acton. 691


691 SCE September 2, 2020 Opening Comments at 67.


SDG&E states that customer complaints and claims are generally received by SDG&E's customer
contact center and are tracked internally to be used for PSPS post-event reporting. 692  SDG&E
further clarified that its only reports complaints when the resolution or explanation offered by
SDG&E is deemed insufficient or notation is specifically requested by the customer. 693  Regarding
its reporting on failures to timely notice customers, SDG&E provides further information, stating
that due to dynamic weather conditions, it was unable to provide notifications according to the
guidelines. 694


692 SED Report at 44.
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693 SDG&E Opening Comments on the Proposed Decision at 5-6.


694 SDG&E September 2, 2020 Opening Comments at 28.


*145  Acton suggests that the term “complaints” as used by the Commission in this context should
be clarified, stating that the Commission in Resolution ESRB-8 does not dictate the manner in
which claims must be received to be counted as complaints for purposes of reporting requirements
for PSPS events. Acton concludes that, since SCE failed to report all the complaints and claims it
received during the 2019 PSPS events, SCE did not comply with ESRB-8 requirements. Acton is
not satisfied that SCE's messaging regarding PSPS events only provides SCE's general customer
service number and does not include how the public may contact SCE's “Consumer Affairs
Department” with complaints about PSPS events. Acton further states SCE should more broadly
track, record, and report complaints regarding PSPS events raised by customers at community
meetings, through SCE's website, and by SCE's general customer service number. 695


695 Acton October 16, 2020 Opening Comments at 31.


Mussey Grade states the number of complaints reported by PG&E is much lower than the numbers
reported by SDG&E and SCE (with SCE's much lower than SDG&E's). Mussey Grade suggests
that, because PG&E's conduct during the 2019 PSPS events was significantly worse than the other
utilities, the fact that these numbers do not reflect the relative mismanagement of PSPS events by
the three utilities may reflect systemic problems in reporting of complaints and barriers making
it difficult for customers to submit complaints. Mussey Grade concludes that PG&E and SCE
suppressed complaints or under-reported them and recommends the Commission require utilities
to report customer complaints that the utilities receive via phone calls regarding all PSPS problems
and direct the utilities to survey customer satisfaction after PSPS to solicit feedback. 696  Mussey
Grade also recommends the Commission examine the complaints and claims process at all of the
major utilities to determine the root cause of irregularities in claims reporting. 697


696 Mussey Grade October 16, 2020 Opening Comments at 13-15.


697 Mussey Grade November 16, 2020 Reply Comments at 6.


In reviewing the utilities' compliance with the Resolution ESRB-8 reporting requirements, we are
concerned the utilities may have under-reported complaints received pertaining to their 2019 PSPS
events. A number of parties raised possible inconsistency between the actual problems experienced
by customers during the 2019 PSPS events and the relatively small number of complaints reported.
While PG&E explains its numbers are accurate and it used “utility industry standards” in defining
and reporting complaints, SCE seems to take a different approach and explains it only reported,
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a subset of customer complaints, i.e., “formal” complaints. SDG&E appears to report complaints
more broadly but it remains unclear how SDG&E defines the word complaint for PSPS reporting
purposes.


*146  For these reasons, we find that a significant amount of inconsistency existed in 2019 on how
the utilities defined and reported complaints for purposes of PSPS events and, as a result, parties
had difficulty understanding the significance, if any, of these numbers. As parties made clear, no
correlation existed between their actual experiences in 2019 and the number of complaints reported
by the utilities in 2019. The SED Report confirms more clarity on the definition of complaints
in this context would be helpful, in addition to clearer tracking and reporting requirements for
complaints.


As such, we further find our guidelines in 2019 lacked sufficient clarity around the word
“complaint,” which resulted in confusion over the extent of the reporting requirement and the
purpose of the data. The Commission first adopted this reporting requirement in Resolution
ESRB-8 and did not modify it in D.19-05-042. The Commission stated in Resolution ESRB-8
that, “The IOU shall summarize the number and nature of complaints received as the result
of the de-energization event and include claims that are filed against the IOU because of de-
energization.” 698


698 Resolution ESRB-8 (July 12, 2018) at 5.


Going forward, we clarify the word “complaints” as used in the above reporting requirement set
forth in Resolution ESRB-8 and, in addition, we add structure to the framework used by utilities
to track complaints so future reviews of utility complaint data by parties and the Commission is
more efficient and transparent.


First, we clarify that “complaints,” as used in the context of utility reporting in 10-day post-event
reports, means an” expression of grief, pain, or dissatisfaction,” which is the common meaning
of the word found in Merriam-Webster. We direct utilities to report all complaints that fall within
this common usage definition. In addition, we direct utilities to report any formal filings, such
as court claims or Commission complaints. The Commission may further refine this definition in
R.18-12-005 or any other proceeding.


Second, we find that the utilities must establish an internal tracking process for these complaints so
that SED is able to access this data and confirm the utilities are accurately presenting the number
of complaints received regarding PSPS events. The utilities are directed to collaborate with SED
and to incorporate SED's input to ensure the tracking system is consistent with SED's expectations
and directives.
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Lastly, we adopt clarifications to our existing guidelines (previously set forth in Resolution
ESRB-8) for the 10-day post-event reports.


We make no finding on the reasonableness of the utilities' compliance with this reporting
requirement because the guideline lacked sufficient clarity in 2019.


*147  We adopt the following corrective actions.


(1) PG&E, SCE, and SDG&E shall address, among other things, each element of Resolution
ESRB-8 reporting requirements, as clarified herein, in the 10-day post-event reports, including,
the below and, if no information is available, PG&E, SCE, and SDG&E shall respond to these
Resolution ESRB-8 reporting requirements by indicating the reason this information is not
available. PG&E, SCE, and SDG&E shall collaborate with SED and incorporate SED's input to
develop a tracking system for complaints, as defined below, consistent with SED's directives so
that SED is able to access this data and confirm the utilities are accurately presenting the number of
complaints received regarding PSPS events. PG&E, SCE, and SDG&E shall, among other things,
in 10-day post-event reports: (1) identify who the utility contacted in the community prior to de-
energization and whether the affected areas are classified as High Fire Threat District Tier 1, Tier
2, or Tier 3 (as defined in General Order 95, Rule 21.2-D22);


(2) explain why notice could not be provided at least two hours prior to a de-energization, if such
notice was not provided;


(3) identify the number of and a summary of the complaints, meaning any expression of grief, pain,
or dissatisfaction, formally filed court claims, informal or formally filed Commission complaints,
and all complaints received by the utility as a result of the PSPS event;


(4) provide a detailed description of the steps the utility used to restore power; and


(5) address and describe each community assistance location during a de-energization event. 699


699 D.19-05-042 at 9, citing to Resolution ESRB-8 (July 12, 2018) at 5.


PG&E, SCE, and SDG&E shall provide aggregate data, as identified above, in an annual report,
including aggregate data that may not have been available at the time the utility filed the 10-day
post-event report.
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10.4. Identify Decision Criteria Resulting in Proactive De-energization,
Including Alternatives Considered and Fire Mitigation Measures Used


This topic, including the sufficiency of the utility reporting on this topic, is addressed at Sections
7.1 and 7.2, herein.


10.5. Provide Copies of All Notices, Timing, Method
of Publication, and Identify Initiator of Notice


This topic is addressed at Section 8.1, herein.


10.6. Address Failures to Provide Advanced Notice


This topic is addressed at Section 8.1 herein.


10.7. Address Engagement with Affected Local Jurisdiction
& Public Safety Partners Before and During De-Energization


This topic is addressed at Sections 8.2-8.7, 9.1, 9.9, 9.10 and 9.12, herein.


10.8. Number of Affected Customers


In 2019, the PSPS Guidelines established by ESRB-8 required the utilities to provide “the number
of affected customers, broken down by residential, Medical Baseline, commercial/industrial, and
other.” 700


700 Resolution ESRB-8 (July 12, 2018) at 3.


*148  The SED Report does not address PG&E's compliance with this topic.


The SED Report finds that in SCE's post-event reports for its October 26, 2019 and November
4, 2019 PSPS events, SCE did not include the number of affected customers or a breakdown
of affected customers by classification. Appendix C for the November 4, 2019 PSPS event had
extremely small, blurred text, making it unreadable. The SED Report concludes that SCE should, in
each post-event report, summarize the total number of affected customers and provide a breakdown
of the required customer categories. SCE should also ensure that its documentation is legible. 701
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701 SED Report at 63.


The SED Report finds that in SDG&E's post-event report for its October 20, 2019 PSPS event,
SDG&E did not include a breakdown of the number of affected customers for one circuit or device.
In response to a SED data request, SDG&E provided a breakdown of the affected customers. 702


702 SED Report at 63.


SCE disagrees with the findings in the SED Report and states that it provided the number of
impacted customers, broken down by category, in Attachment C of its post-event reports for the
October 26, 2019 and November 4, 2019 PSPS events. SCE admits that some of the attachments
included in the 2019 post-event reports were small and hard to read, but SCE states it has improved
this. 703


703 SCE September 2, 2020 Opening Comments at 65.


SDG&E states it inadvertently did not include the missing information for one circuit/device but
provided it to SED upon request. 704


704 SDG&E September 2, 2020 Opening Comments at 31.


Acton states that SCE's post-event reports do not clearly provide the number of affected
customers. 705  Acton states SCE should include further information regarding the total number of
customers that were affected by each event. 706


705 Acton October 16, 2020 Opening Comments at 23.


706 Acton October 16, 2020 Opening Comments at 31.


We address the topic of the number of customers affected by the power shut offs in Section 8.1,
regarding notification. We do not duplicate our discussion here. We do find, however, that the
utilities should provide additional information regarding this reporting requirement in future 10-
day post-event reports. To the extent a utility needs additional guidance on the type or amount of
information required to be provided in response to this reporting requirement, the utility is directed
to seek guidance from SED.


*149  We adopt the corrective action below.
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PG&E, SCE, and SDG&E shall contact SED if the utility requires additional guidance to ensure
adequate reporting on the number of customers affected by the power shut offs in the 10-day post-
event reports.


10.9. Description of Customers Notified


In 2019, the PSPS Guidelines required utilities in the 10-day post-event reports to provide
information about customers where positive or affirmative notification was attempted, including:
“an accounting of the customers (which tariff and/or access and functional needs population
designation), the number of notification attempts made, the timing of attempts, who made
the attempt (utility or public safety partner) and the number of customers for whom positive
notification was achieved.” 707


707 D.19-05-042, Appendix A at A23.


Regarding the notification of Medical Baseline customers, PG&E mentions in its October 23, 2019
post-event report that if confirmation of notice is not received, PG&E visits the customer for a
“door knock.” If the customer does not answer, PG&E states that a door hanger is left at the home.
PG&E considered this a successful notification. The SED Report finds that regarding affirmative
notification to Medical Baseline customers, PG&E must accurately report its notifications, or lack
thereof, to the Commission and impacted entities. 708


708 SED Report at 66-67.


PG&E states that it welcomes input on the approaches for reporting, but a more consistent format
for the post-event reports should be considered in a different phase of the PSPS Rulemaking
R.18-12-005. 709


709 PG&E September 2, 2020 Opening Comments at 27.


SCE states that it complied with this requirement, as it provided details in its post-event reports
about its notification attempts to Critical Care customers. SCE states that it also included the steps
taken when notifications to these customers were identified as undelivered. In 2020, SCE will
continue to track Critical Care customer notification attempts and conduct field visits if necessary
when notifications are undelivered. 710
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710 SCE September 2, 2020 Opening Comments at 58.


SGE&E states that it complied with the requirement to provide information about customers where
positive or affirmative notification was attempted, as well as an accounting of the customers, the
notification attempts made, the timing of attempts, who made the notifications, and the number
of customers where positive notification was made. 711  SDG&E states that it tracks contact with
Medical Baseline customers from initial call to successful contact. If an outbound call was not
successful through SDG&E's notification system, a live representative will call the customer. If no
connection is made, SDG&E will provide door knocks and leave a door hanger if necessary. 712


711 SDG&E September 2, 2020 Opening Comments at 14.


712 SDG&E November 16, 2020 Reply Comments at 12.


*150  CforAT states SCE failed to provide confirmed notice of shutoff events to all of its impacted
Medical Baseline customers, and only confirmed notice to a subset of this group. 713


713 CforAT October 16, 2020 Opening Comments at 18-19.


City of San Jose has concerns regarding PG&E's consideration that leaving a door hanger is a
successful notification, and states that it deployed employees to perform door knocks during the
October 9, 2019 and October 23, 2019 PSPS events. 714


714 City of San Jose October 16, 2020 Opening Comments at 15.


Other parties raise concerns addressed on in Section 8.1 of this decision.


We addressed the topic of notification in Section 8.1 of this decision and in that section, we also
addressed the adequacy of the reporting.


10.10. Impact of Sectionalization


In 2019, the PSPS Guidelines required the utilities to include, in the 10-day post-event reports,
“A description of how sectionalization, i.e., separating loads within a circuit, was considered
and implemented and the extent to which it impacted the size and scope of the de-energization
event.” 715
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715 D.19-05-042, Appendix A at A23.


The SED Report did not comment on this topic.


PG&E states that sectionalizing was implemented to the extent possible but does not present it
as an alternative to de-energization. 716  PG&E further states that recommendations for changes to
post-event reporting should be addressed in R.18-12-005. 717


716 PG&E November 16, 2020 Reply Comments at 27.


717 PG&E November 16, 2020 Reply Comments at 28.


SCE states that although it was not consistently described with detail in its post-event reports,
SCE used sectionalization during the late 2019 PSPS events to minimize the number of customers
de-energized. SCE states that in 2020, it will ensure that post-event reports clearly document the
extent to which sectionalization was considered and implemented. 718


718 SCE September 2, 2020 Opening Comments at 59.


SDG&E states that its 2019 post-event reports included a description of how sectionalization was
considered and implemented and the extent to which it impacted the size and scope of the PSPS
events. 719


719 SDG&E September 2, 2020 Opening Comments at 14.


Acton states SCE's post-event reports fail to explain how sectionalization was considered and
do not discuss the extent to which sectionalization efforts impacted the size and scope of the
PSPS events. 720  Acton recommends that in future post-event reports, SCE should explain how
sectionalization was considered and the extent to which it reduced the size and scope of the PSPS
events. 721


720 Acton October 16, 2020 Opening Comments at 23.


721 Acton October 16, 2020 Opening Comments at 32.


*151  Mussey Grade states that the sectionalization information provided by the utilities in their
2019 post-event reporting was of limited value. Mussey Grade recommends that the utilities
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provide predicted and measured wind speeds at the circuit level to determine if sectionalization
is adequate. 722


722 Mussey Grade October 16, 2020 Opening Comments at 10.


Based on the record of this proceeding, we find that all three utilities should improve their
explanation in the post-event reports of how sectionalization was considered and how it used
sectionalization to limit the scope of the power shutoff.


PG&E, SCE, and SDG&E shall clearly document, as required by D.19-05-042, the extent to
which sectionalization was considered and implemented in the 10-day post-event reports and
how sectionalization was used to limit the scope of a de-energization. PG&E, SCE, and SDG&E
shall contact SED if the utility requires additional guidance to ensure adequate reporting on this
requirement in the 10-day post-event reports.


10.11. Explanation of How the Utility Determined that the Benefit
of De-energization Outweighed Potential Public Safety Risks


This topic is addressed at Section 7.1., herein.


10.12. Timeline and Steps Taken for Power Restoration


In 2019, the PSPS Guidelines required utilities to include in the 10-day post-event reports, “The
timeline for power restoration (re-energization,) in addition to the steps taken to restore power as
required in Resolution ESRB-8.” 723


723 D.19-05-042, Appendix A at A24.


The SED Report finds that SCE provided inconsistent restoration times across post-event reports.
In addition, restoration notification was missing for three of SCE's PSPS events. 724  The SED
Report does not address SDG&E's compliance with this reporting requirement.


724 SED Report at 58-60.


PG&E does not address this topic in its comments.
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SCE states that it provided re-energization notifications to all customers except for one event. SCE
included copies of the notifications in its post-event reports and has updated its processes to ensure
that notice is consistently provided. 725  SCE does not address whether it included its own timeline
for power restoration in the post-event reports and steps taken to restore power.


725 SCE September 2, 2020 Opening Comments at 60-61.


SDG&E states that its 2019 post-event reports included the timeline for power restoration in
addition to the steps taken to restore power. 726


726 SDG&E September 2, 2020 Opening Comments at 14.


*152  No parties commented on this topic.


Based on the record of this proceeding, we direct PG&E, SCE, and SDG&E to respond to this
aspect of the post-event reports in the future by including their timeline for power restoration and
steps taken to restore power. The utilities are directed to contact SED if more guidance on the
required information in the post-event reports is needed. We adopt the corrective action below.


PG&E, SCE, and SDG&E shall contact SED if the utility requires additional guidance to ensure
adequate reporting on the requirement to provide a timeline and steps taken to restore power in
the 10-day post-event reports.


10.13. Lessons Learned


In 2019, the PSPS Guidelines required the utilities' post-event reports to include: “lessons learned
from each de-energization event, including instances when de-energization protocols are initiated,
but de-energization does not occur, in order to further refine de-energization practices.” 727


727 D.19-05-042, Appendix A at A24.


The SED Report finds PG&E should include its lessons learned in its post-event reports. While
PG&E states in several post-event reports the cause of damage to some of its facilities could not
be identified, the SED Report suggests additional information, as available for the 10-day post-
event reports should include the cause of any equipment the failures and use lessons learned to
prevent other similar failures. 728
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728 SED Report at 64.


The SED Report finds SDG&E should consider additional lessons learned, such as specific
improvements in thresholds to de-energize and improvements to its vegetation management
operations or maintenance of its electric facilities. For example, the SED Report suggests SDG&E
could review its criteria for high wind events and high wildfire risk after every event to identify
any opportunities for reducing the scope of future PSPS events. 729


729 SED Report at 65.


The SED Report does not address SCE's compliance with this reporting guideline.


PG&E states that the reporting of lessons learned in the post-event reports should be considered
in R.18-12-005 but agrees that it is imperative to investigate all damages discovered from a
PSPS event, including damages not associated with wind or vegetation hazards. PG&E states it
anticipates being able to attribute a cause to all damages going forward. 730


730 PG&E September 2, 2020 Opening Comments at 25.


SDG&E states that many teams across SDG&E compile lessons learned to identify and integrate
specific improvements to PSPS operations to minimize the impact of future events. 731


731 SDG&E September 2, 2020 Opening Comments at 31.


*153  SCE does not address this topic.


Although the SED Report did not identify any issues with SCE's lessons learned reporting, Acton
noted that SCE's lessons learned did not discuss the PSPS events SCE initiated without proper
notice. 732


732 Acton October 16, 2020 Opening Comments at 19.


Joint Local Governments agree with the SED Report that PG&E should include its de-energization
threshold analyses in its lessons learned reporting and examine whether its thresholds are adequate
and correctly applied in all de-energized areas. 733
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733 Joint Local Governments October 16, 2020 Opening Comments at 33.


Mussey Grade states that the lessons learned presented by the utilities in the 2019 reports
was, generally, inadequate and did not show a serious effort to collect information that would
minimize the impact of future events. 734  PG&E does not agree that the lessons learned sections
were inadequate, but nevertheless states it is continuously improving its PSPS reporting and
would not object to consideration of Mussey Grade's suggestions in the next phase of the PSPS
rulemaking. 735


734 Mussey Grade October 16, 2020 Opening Comments at 8.


735 PG&E November 16, 2020 Reply Comments at 33.


Overall, the Commission's agrees with the general conclusion of the parties and of the SED Report
that the utilities did not show a serious effort, in their post-event reports, to collect information to
minimize the future impact of PSPS events. 736  The utilities generally agree that improvements in
reporting are possible and that they will work toward improvements in future reports. Based on
the record in this proceeding, we find that the reporting included in the 10-day post-event reports
should be improved and that PG&E, SCE, and SDG&E failed to reasonably comply with the
reporting requirements applicable to the 10-day post-event reports.


736 Mussey Grade October 16, 2020 Opening Comments at 8.


We adopt the corrective action below.


PG&E, SCE, and SDG&E shall include, in the 10-day post-event report, a description of the
de-energization threshold analyses, as part of its lessons learned reporting, and the results of
the utility's examination of whether its thresholds are adequate and correctly applied in the de-
energized areas.


11. Comments on Proposed Decision


The proposed decision of ALJ Regina DeAngelis in this matter was mailed to the parties in
accordance with Section 311 of the Public Utilities Code and comments were allowed under Rule
14.3 of the Commission's Rules of Practice and Procedure. On May 11, 2021, respondents, PG&E,
SCE, and SDG&E, and the following parties filed opening comments on the proposed decision:
Acton, AT&T, CSAC, CforAT, CUE, Joint CCAs, Joint Local Governments, Mussey Grade, Cal
Advocates, SBUA, TURN, and UCAN. On May 17, 2021, respondents, PG&E, SCE, and SDG&E,
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and the following parties filed reply comments: Acton, AT&T, CLECA, CSAC, CforAT, CUE,
EPUC, Joint Local Governments, Mussey Grade, Cal Advocates, SBUA, TURN, and UCAN. The
proposed decision has been modified in response to these comments to the extent required by law.
On April 23, 2021, Acton filed a motion seeking the Commission to take official notice of certain
documents issued by the Commission. The documents referred to by the April 23, 2021 motion
by Acton are readily accessible to be public and, therefore, denied.


12. Assignment of Proceeding


*154  Marybel Batjer is the assigned Commissioner and Regina DeAngelis is the assigned
Administrative Law Judge in this proceeding.


Findings of Fact


1. PG&E's and SCE's argument that they lacked sufficient time to prepare for the PSPS events of
2019 are unpersuasive because, since 2009, the Commission had in place a framework to assist
utilities in preparing for these proactive power shutoffs.


2. In 2019, the utilities largely (1) failed to identify the possible safety risks resulting from an
electric power shutoff - including obvious risks to school children, those medically dependent on
electricity, as well as businesses and (2) failed to evaluate these safety risks as part of the analysis
of weighing the benefits and risks/harms before deciding whether to shut off electric power to
mitigate the potential for wildfire caused by utility infrastructure.


3. In 2019, the utilities focused on the risks and harms related to wildfire caused by utility
infrastructure, which, while critical, was only part of the necessary analysis.


4. In the absence of adequate reporting of how the utilities relied upon proactive de-energization
as a mitigation measure of last resort and the alternatives considered, the utilities cannot assure
the Commission or the public that the utilities are acting in a manner that promotes the safety of
the public.


5. Based on the post-event reports submitted for the 2019 PSPS events, neither the Commission
nor parties were adequately apprised of the utility decision-making process related to the last resort
analysis and, as a result, customers, governments, businesses, and vulnerable populations were
left uninformed and angry.
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6. In any particular situation, additional content or more frequent notice may have been reasonable
in 2019 to comply with the PSPS Guidelines and the utility obligation under Pub. Util. Code §
451 to promote the public safety.


7. Certain notice guidelines would benefit from clarification or minor modifications and are made
in this decision based on the record and the problems that occurred in 2019.


8. The guidelines should be modified, to the extent necessary, to direct the utilities to provide
customer information to cities, in addition to all other required entities.


9. SED and parties encountered problems when analyzing the utilities' data demonstrating
compliance with the notice guidelines, which, as described by SED, consisted of an “unorganized
mass of data,” and utilities should take steps to organize and present the data for analysis in a more
accessible manner.


10. Functional websites with, among other things, regularly updated information before, during,
and after a de-energization with up-to-date map boundaries of the de-energized area accessible to
all customers, including those with impairments or disabilities and in various languages, were and
remain critical to effectively communicating with all types of customers to promote safety.


*155  11. Both PG&E and SCE, to various degrees, provided non-functional websites, an
inadequate diversity of languages, inadequate accommodations for the access needs of customers
with disabilities, inaccurate or no map boundaries, and untimely updates to relevant and required
information on their websites, with PG&E's website failing on October 9, 2019.


12. In-language communications regarding PSPS events is basic to promoting safety under Pub.
Util. Code § 451.


13. Neither the SED Report nor parties raise website issues in 2019 regarding SDG&E.


14. PG&E's and SCE's information-sharing problems hindered the ability of governments to plan
and respond to the pro-active de-energizations.


15. SCE admits it must provide more targeted information based on circuit-specific activity so that
public safety partners get relevant information based on their locations.


16. While the SED Report provides somewhat conflicting conclusions on SDG&E's compliance
in 2019 with the guideline to provide consistent, accurate, relevant, and timely information to
public safety partners before, during, and after a pro-active de-energization, no party raises issues
regarding SDG&E.
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17. PG&E made little (or no) effort to share best practices with utilities in 2019 and makes no
commitments to engage in the sharing of best practices going forward.


18. SCE commits, on a going forward basis, to work with the other utilities but makes no mention
of such efforts in 2019.


19. SDG&E appears to state it engaged in efforts to share best practices with other utilities in 2019,
provides no examples of such efforts, and states it will continue to engage in such efforts to share
best practices with the other utilities in the future.


20. The efforts by utilities to share best practices demonstrate a lack of initiative to promote safety
and are wholly insufficient. As the Commission recognized in D.19-05-042, only by working
together and sharing best practices will utilities be able to ensure all Californians receive the safest
service before, during, and after a proactive de-energization.


21. PG&E created barriers to seamless communications and significant confusion by requiring
non-disclosure agreements during a 2019 PSPS event and, while PG&E states it contacted many
local jurisdictions in advance of the late 2019 PSPS events, PG&E did not contact enough.


22. PG&E did not act to secure all the necessary non-disclosure agreements before the 2019 PSPS
events.


23. PG&E admits it did not use SEMS as a resource to prepare for 2019.


24. SCE's customers experienced problems due to, as stated in the SED Report, internal protocols
that hindered communications.


25. No evidence exists contrary to SCE's assertion that it followed SEMS in 2019.


26. PG&E and SCE failed to seamlessly communicate with emergency responders and local
governments in 2019.


27. Neither the SED Report nor the parties raise issues specific to SDG&E regarding establishing
seamless communications with emergency responders and local governments regarding PSPS
events in 2019.


*156  28. All three utilities would benefit from further integration of the SEMS framework
into their pro-active de-energization protocols and staffing and, therefore, the utilities must
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immediately begin this integration process for all protocols and with all personnel that are involved
in PSPS.


29. In 2019, failures occurred in PG&E's and SCE's execution of the directive to exchange with
public safety partners geospatial information.


30. Neither the SED Report nor the parties raise issues specific to SDG&E regarding its accurate
provision and timely exchange of geospatial information to public safety partners in 2019.


31. In many instances, PG&E and SCE did not invite water and telecommunications infrastructure
providers to the utility's emergency operations center or agree to another means to communicate
regarding PSPS events in 2019.


32. In 2019, the purpose of the Commission's directive to utilities to provide embedded liaisons,
upon request, to local and state jurisdictions, was to ensure the timely and accurate exchange of
information critical to the safety of the public during a PSPS event.


33. PG&E efforts to convey and share important information through embedded utility liaisons
at the emergency operations centers of the local or state jurisdictions was not adequate and, as
a result, PG&E's communications with local and state jurisdiction during the 2019 PSPS events
was impaired.


34. Neither the SED Report nor the parties raise significant issues regarding SCE's or SDG&E's
compliance in 2019 with the guideline to embed liaisons at the emergency operations center of
the local or state jurisdiction, upon request, and to rely on these embedded liaisons to facilitate the
timely and accurate exchange of information during a PSPS event to that jurisdiction.


35. In 2019, SCE did not have an adequate communication system in place for public safety
partners regarding PSPS events, even relying on “manual” transmissions.


36. In 2019, PG&E did not have adequate communication systems in place for public safety
partners regarding PSPS events, as some public safety parties state notice was not provided and
executives at PG&E in 2019 confirmed that coordinating with public safety partners was not the
priority.


37. Neither the SED Report nor the parties raise significant issues regarding SDG&E's compliance
in 2019 with the guideline to identify, coordinate with, and provide priority notification to public
safety partners.
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38. Lists of critical facilities and infrastructure are fundamental from an electric utility safety and
emergency planning perspective. No excuse justifies the utilities' failure to have prepared these
lists and none were presented by the utilities.


39. PG&E's lists of critical facilities and infrastructure were incomplete in 2019, making
notification impossible.


40. SCE did not verify or provide its list of critical facilities and infrastructure to Santa Barbara
County, despite repeated requests.


*157  41. The SED Report and parties do not identify any significant failures to comply with the
directive to identify critical facilities and infrastructure by SDG&E in 2019.


42. It is unclear from the documentation on the 2019 proactive power shutoffs the full extent to
which utilities complied with the directive to establish primary and secondary contacts at critical
facilities and infrastructure for PSPS events.


43. Maintaining comprehensive lists of critical facilities and infrastructure is commonsense utility
safety planning. No excuse exists that these lists, with primary and secondary contacts, were not
complete, up-to-date, accurate, verified by local governments, and prepared in a format to promote
sharing immediately, as needed, for the 2019 fire season.


44. To the extent PG&E and SCE failed to compile comprehensive lists of critical facilities and
infrastructure in 2019, PG&E and SCE failed to reasonably comply with the directive to establish
primary and secondary 24-hour points of contacts at critical facilities and infrastructure.


45. SDG&E, while reasonably complying with the directive to compile lists of critical facilities
and infrastructure in 2019, may have failed, as noted by the SED Report, to establish primary and
secondary 24-hour points of contacts at critical facilities and infrastructure.


46. SCE and SDG&E addressed outreach to Medical Baseline customers prior to the 2019 fire
season and both specifically indicated they sought information from Medical Baseline customers
regarding any alternative means of contact for PSPS events.


47. Numerous deficiencies existed in PG&E's efforts to update contact information for Medical
Baseline customers and provide these customers with an opportunity to select an alternative means
of contact for PSPS events.


48. PG&E, SCE, and SDG&E should improve the methods used in 2019 for outreach to Medical
Baseline customers and in documenting how the utilities sought to update contact lists of Medical
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Baseline customers and the actions taken by utilities to obtain alternative contact preferences for
these customers in the event of a proactive power shutoffs.


49. Improvements by PG&E, SCE, and SDG&E must be made in identifying contact information
for a particularly vulnerable subset of customers, those customers that rely on electricity to
maintain necessary life functions.


50. PG&E's and SCE's statements that they adequately complied with the directive to work with
local jurisdictions to develop a communication strategy for all, including visitors, in the event of
a PSPS event, are unconvincing.


51. In 2019, SDG&E did not experience any significant failures to comply with the directive to
work with local jurisdictions to develop a communication strategy for all, including visitors, in
the event of a PSPS.


52. Further documentation would be useful to substantiate claims by all the utilities that
they adequately complied with the directive to work with local jurisdictions to develop a
communication strategy for all, including visitors, in the event of a PSPS event.


*158  53. The utilities must be more proactive in working with local jurisdictions to develop a
communication strategy for all, including visitors, in the event of a PSPS, to ensure the utilities
“leverage all means” to communicate with all in the affected de-energized area.


54. PG&E's and SCE's assertions are unconvincing that their non-compliance with the directive
to develop notification and communication protocols and systems for PSPS events should be
disregarded due to the lack of time to adequately prepare for the 2019 fire season or based on
their bare assertions (with no documentation to substantiate their claims) of compliance, despite
contradictory claims by parties.


55. The Commission began establishing a framework for utility proactive power shutoffs in, at
least, 2009. A decade is enough time to prepare a notification system.


56. SCE's noncompliance with this guideline is particularly troublesome in the Acton area where
SCE failed to communicate to customers basic information needed in advance of the 2019 fire
season, including “how to manage safely through a de-energization event, and the impacts if
deployed.”


57. PG&E and SCE had no plans in place in late 2019 for communicating with customers during
a proactive power shutoff in the absence of electricity and, in addition, SCE and PG&E failed to
adequately substantiate their claims of compliance.
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58. In 2019, no significant failures were identified by SDG&E to develop notification and
communication protocols and systems in the absence of electricity for PSPS events.


59. All three utilities must further substantiate their claims of compliance with the required
notification and communication protocols and systems for proactive power shutoffs. The utilities
must explain, for example, how they evaluated input from stakeholders at relevant meetings and
what plans or goals the utilities developed as a result of the input provided by stakeholders during
relevant meetings.


60. In 2019, the Commission explained the critical nature of the directive to develop a notification
strategy that considers geographic and cultural demographics as a means to “increase reliability
of warning delivery and to provide a sense of corroboration that will encourage recipients to take
protective actions.”


61. Without considering cultural demographic characteristics, such as prevalent languages, it is
unclear how the utilities planned to provide customers with effective notice in 2019.


62. PG&E's explanation that in 2019 it provided notice in two languages, English and Spanish, and
also had translations available on its website, is not effective notice because many more languages
were used in the affected areas and PG&E's website was at times non-functional in 2019.


63. SCE presents reasonable efforts to consider geographic and cultural demographics but is efforts
largely occurred after the 2019 wildfire season.


*159  64. Neither the SED Report nor SDG&E provide much information on SDG&E's
compliance in advance of the 2019 fire season with the directive to consider geographic and
cultural demographics when developing a notice strategy.


65. The utilities must have a comprehensive communications strategy in place, prior to fire season,
to rely upon during a pro-active de-energization when the availability of electricity is restricted
and when most communications platforms are non-functional due to the loss of electricity.


66. The Commission provided utilities with notice as far back as 2012 that a strategy to
communicate with customers when access to electricity may be restricted would be needed, almost
a decade before the events at issue; then again, in 2018, when the Commission stated utilities must
have plans to provide “notification ...during, a de-energization event,” and again in 2019, when
the Commission directed utilities to develop a plan to communicate with customers in the absence
of power.
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67. The utilities had sufficient time and notice to develop a plan to communicate with customers
when access to electricity was restricted prior to the 2019 PSPS events and could have started
planning long in advance of the 2019 fire season.


68. PG&E's and SCE's plans to communicate with customers when access to electricity was
restricted or in the absence of electricity were deficient in many respects, and these deficiencies
by PG&E and SCE jeopardized the safety of customers.


69. In 2019, SCE's plans to communicate with customers in the absence of electricity or when
the access to electricity was restricted appeared somewhat better than PG&E's but were still
marred by inconsistencies, inaccuracies, and failure to account for backup power to enable
telecommunications in more remote rural areas.


70. SDG&E used a comprehensive strategy for communicating with customers during the power
shutoffs in 2019 in the absence of electricity or when the access to electricity was restricted.


71. Operational coordination by utilities with public safety partners in preparation for wildfire
season is fundamental to whether utilities succeed in mitigating the impact of power shutoffs on
customers.


72. The utilities must continue to explore and innovate methods to continuously mitigate the impact
of power shutoffs on customers.


73. Public safety partners are a critical link between the customer and the utilities to facilitate the
transfer of information and the mitigation of harm regarding PSPS events.


74. In 2019, PG&E did not have adequate systems in place to ensure operational coordination with
public safety partners.


75. In 2019, SCE did not have adequate systems in place to ensure operational coordination with
public safety partners but performed better than PG&E.


76. Neither the SED Report or parties raise issues regarding SDG&E's compliance with the
guideline to facilitate, upon request, operational coordination with public safety partners and
provide consistent comprehensive reporting on this topic.


*160  77. Improved operational coordination by PG&E and SCE will result from additional
initiatives regarding operational coordination with public safety partners similar to those of
SDG&E, as detailed in its opening comments, including: (1) develop a secure transfer for GIS files
for public safety partners; (2) provide, upon request, relevant GIS data, including identification of
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critical facilities, circuits, and number of Medical Baseline customers, to public safety partners in
advance of wildfire season; (3) provide and make available information and situational awareness
about de-energization in multiple ways to the community, share a document with public safety
partners on PSPS policies and procedures, including considerations taken into account prior to
a shutoff, the de-energization process, and the utility's notification process to customers, non-
customers and other critical stakeholders; (4) provide resources to the community and public
safety partners, including the availability and location of Community Resources Centers; (5)
address the difference between an unplanned outage and an outage related to a de-energization;
(6) develop on the utility's website a dedicated PSPS section, to which the public along with
public safety partners are driven to as part of the utility's public education; (7) provide a secure
data transfer of the de-energization boundaries to share real-time data with public safety partners;
(8) encourage public safety partners to use the utility's dedicated de-energization webpage to
obtain education and outreach provided prior to fire season, up-to-date information during a de-
energization, including a depiction of the boundary of the de-energization event on the utility's
website homepage and dedicated de-energization page; and (9) share on the utility's website and
in relevant communications a 24-hour means of contact that customers and public safety partners
may use to ask questions and/or seek information.


78. The possibility of concurrent emergencies, e.g., a fire during a pro-active de-energization, is
real.


79. Pursuant to Pub. Util. Code § 451, utilities must be prepared to act, possibly even re-energizing,
to protect public safety in the event of concurrent emergencies.


80. In 2019, the utilities underperformed in planning with public safety partners for concurrent
emergencies.


81. In 2019, the utilities should have planned for the possibility that other emergencies, beyond
just fires, could have placed customers at risk of serious harm due to, among other things, the lack
of communications.


82. More specific directives are needed to require utilities to work with one type of public safety
partner, fire agencies.


83. In 2019, the PSPS Guidelines required utilities, in advance of wildfire season, to engage
in outreach to assess the needs of critical facilities and infrastructure for backup generation
and, if necessary, provide needed backup generation. This directive has since been modified by
D.20-05-051.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS451&originatingDoc=Ib1b0de59cf3b11ebaa829251c41d9359&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Order Instituting Investigation on the Commissions Own..., 2021 WL 2473851...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 213


*161  84. The utilities, going forward, should provide more information to the Commission on
their provision of backup power, generally, in a report, such as an annual report, filed with the
Commission. The utilities must also provide information on mobile backup power in an annual
report. Information of any specific backup power provided immediately before or during a PSPS
event (mobile or otherwise), must be addressed in the 10-day post-event reports.


85. The utilities should each clarify their understanding in an annual report of the precise
responsibilities of the utilities versus critical facilities and infrastructure to reach the Commission's
goal of ensuring that backup power needs of critical facilities and infrastructure during proactive
de-energizations are met in advance of power shutoffs.


86. SDG&E's approach to overall communications efforts with public safety partners as an open
continuous dialogue to facilitate a partnership of working together to ensure the goal of safety
during a proactive de-energization is consistent with the goals of the Commission.


87. SCE did not conduct communication exercises in 2019 with public safety partners.


88. In 2019, PG&E's efforts to conduct communication exercises with public safety partners, by
its own descriptions, were insufficient.


89. In 2019, PG&E and SCE did not perform adequately in updating contact information or
conducting communication exercises with public safety partners. PG&E and SCE offered no
justifications for this failure and none exist.


90. Updated contact lists for public safety partners and conducting communication exercises with
these customers in advance of wildfire season is fundamental to promoting safety during a PSPS
event.


91. In advance of the 2019 wildfire season, PG&E and SCE failed to reasonably comply with
the PSPS Guideline to update contact lists for public safety partners and conduct communication
exercises with public safety partners, and, in failing to reasonably comply with this guideline,
PG&E and SCE failed to comply with the directive to promote safety in Pub. Util. Code § 451.


92. Taken as a whole, the extent of the deficiencies or complete absence of information provided
by the utilities in response to some of the reporting requirements in the 10-day post-event reports,
together with the difficulties experienced by parties and SED seeking to review these post-event
reports, reinforces the need for the utilities to use a standardized template as a basis for organizing
and gauging the appropriate level of detail required by in the 10-day post-event reports.
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93. In 2019, PG&E, SCE, and SDG&E timely submitted the 10-day post-event reports. While the
SED Report finds PG&E submitted some reports late, PG&E complied with the deadline based
on counting business days, excluding days the Commission was closed.


94. Certain clarifications are warranted to the guideline pertaining to the submission of post-event
reports to enhance the utilities' reporting on PSPS events in the future.


*162  95. The Commission must have accurate information to verify that the utilities provided
their 10-day post-event reports to all affected public safety partners on a timely basis so that public
safety partners have the opportunity to offer comments on the reports to the Commission.


96. The SED Report reviews the number of complaints received by PG&E in response to the 2019
PSPS events and finds it surprising that the number of complaints reported by PG&E is relatively
low, especially due to the widespread impact of PG&E's 2019 PSPS events.


97. PG&E explained that it only reports certain types of complaints by customers, stating “[a]ny
customer issue where a customer contacts another line of business or our customer service Contact
Center Operations is an ‘inquiry’ [not a complaint].” Similarly, SCE and SDG&E only reported
a certain type of complaints.


98. In reviewing the utilities' compliance with the Resolution ESRB-8 reporting requirements, the
utilities in 2019 may have under-reported complaints received pertaining to their PSPS events.


99. A number of parties raised possible inconsistency between the actual problems experienced by
customers during the 2019 PSPS events and the relatively small number of complaints reported.


100. The utilities failed to reasonably explain in the 2019 post-event reports how sectionalization
was considered and how it was used to limit the scope of the power shutoff.


101. In the 2019 10-day post-event reports, PG&E, SCE, and SDG&E failed to adequately explain
each utility's own timeline for power restoration and steps taken to restore power.


102. The utilities did not show a serious effort, in their 2019 10-day post-event reports, to collect
information, such as lessons learned, to minimize the future impact of PSPS events on customers.


Conclusions of Law


1. The California Constitution and the Public Utilities Code provide the Commission with broad
jurisdiction to adopt and enforce regulations regarding the safety of utility facilities and operations.
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2. Utilities are required by Pub. Util. Code § 702 to “obey and comply” with such requirements.


3. The Commission has broad authority to implement safety requirements for utilities under Pub.
Util. Code § 451.


4. Well-established precedent confirms that the obligation of utilities to promote safety under Pub.
Util. Code § 451 is absolute and is a longstanding requirement since and before its enactment in
1951.


5. Pursuant to this stated authority, the Commission reviews the use by PG&E, SCE, and SDG&E
of proactive power shutoffs in late 2019 as a wildfire mitigation measure of last resort to protect
public safety.


6. The standard of review for this proceeding, which includes the safety of utility practices, is that
which would put a reasonable person on notice is sufficient to put a utility on notice of a violation
of Pub. Util. Code § 451. The question is whether, based on the notice provided, reasonable persons
would know that their conduct is at risk.


*163  7. A utility can be found to have knowingly violated the broad safety obligations of Pub.
Util. Code § 451 without a specific statute, rule, or order barring the conduct.


8. A utility must show that its actions, practices, methods, and decisions show reasonable judgment
in light of what it knew or should have known at the time, and in the interest of achieving safety.
The burden of demonstrating that its decision to shut off power is necessary to protect public safety
and other reasonableness factors shall apply to all electric utilities.


9. The arguments by PG&E and SCE that they were caught off guard in 2019, did not understand
the extent of the possible public harm in 2019, or had inadequate time to better prepare for the
events of 2019, are wholly unconvincing based on the overarching obligation of the utilities to
promote safety under § 451 of the Pub. Util. Code.


10. To uphold the utility obligation to promote safety under § 451 of the Pub. Util. Code and
comply with the PSPS Guidelines, the utilities need to identify, evaluate, weigh, and report the
potential for harm to their customers resulting from a proactive de-energization.


11. In 2019, PG&E, SCE, and SDG&E failed to reasonably comply with the requirement in the
2019 PSPS Guidelines to identify, evaluate, and weigh the potential for harm to their customers
resulting from a proactive de-energization.
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12. In failing to reasonably comply with the requirement to identify, evaluate, and weigh the
potential for harm to their customers resulting from a proactive de-energization, PG&E, SCE,
and SDG&E failed to comply with the obligation in Pub. Util. Code § 451 to promote safety of
customers.


13. In 2019, PG&E, SCE, and SDG&E failed to comply with the 10-day post-event reporting
requirement in the PSPS Guidelines pertaining to potential for harm to their customers resulting
from a proactive de-energization.


14. It is reasonable to require PG&E, SCE, and SDG&E to provide significantly more information
and analysis in 10-day post-event reports in the future on the risks and harms from a PSPS events.


15. Because the utilities' failures in 2019 to reasonably identify, evaluate, weigh, and report
public risks were grossly deficient and even non-existent, a monetary remedy in the form of a
disallowance is appropriate until improvements are demonstrated.


16. In striking a balance between the need in 2019 for utilities to initiate PSPS events in response
to evolving, dangerous conditions against the equally compelling need to conduct PSPS events in
a safe manner, rather than adopt penalties, it is reasonable to adopt a future incentive for utilities
to improve their conduct related to their decision-making process leading up to initiating future
PSPS events and to only use power shutoffs as a mitigation measure of last resort.


*164  17. In 2019, PG&E, SCE, and SDG&E failed to reasonably comply with the directive to
include in their 10-day post-event reports the “last resort” analysis and alternatives considered.


18. In the absence of sufficient information in these 2019 reports to show otherwise, PG&E, SCE,
and SDG&E failed to reasonably comply with the requirement to perform “last resort” analysis
or consider alternatives and, as a result, failed to comply with the directive in Pub. Util. Code §
451 to promote the safety of customers.


19. The guidelines adopted by the Commission in D.12-04-024, Resolution ESRB-8, and
D.19-05-042 set forth the Commission's expectations of the utilities for the timing and content of
notice before, during, and after a PSPS event.


20. The content and the timing of the notice provided by PG&E and SCE in 2019 often
failed to reasonably comply with the notice guidelines in D.12-04-024, Resolution ESRB-8, and
D.19-05-042 and, as a result, PG&E and SCE failed to comply with Pub. Util. Code § 451.


21. While SDG&E's provision of notice would benefit from certain improvements, overall,
SDG&E reasonably complied with the 2019 PSPS Guidelines and Pub. Util. Code § 451.
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22. Resolution L-598 (December 9, 2019) should be modified to include cities. The Order of
Resolution L-598 is modified as noted below:
“The electric investor-owned utilities are authorized to share Medical Baseline information with
county, city, and tribal government emergency response personnel, upon the county, city, or tribal
government's request, when a PSPS protocol is initiated.” (Resolution L-598 (December 9, 2019),
Order 4 at 6.)


“The electric investor-owned utilities are authorized to share with county, city, or tribal
governments, upon the county, city, or tribal government's request, the addresses within their
jurisdiction that are or will be impacted by planned or announced PSPS events.” (Resolution L-598
(December 9, 2019), Order 4 at 6.)


“The address data is to be shared solely for the purpose of allowing a county, city, or tribal
government to identify with particularity the areas and addresses within the scope of a PSPS event
and shall not be shared or used for any other purpose.” (Resolution L-598 (December 9, 2019),
Order 4 at 6.)


23. Utilities should take steps to organize and present the data for analysis of compliance with
notice guidelines in a more organized and accessible manner.


24. The argument that PG&E and SCE lacked time to prepare for the 2019 PSPS events is
unpersuasive. The Commission began addressing the potential for proactive power shutoffs over
a decade ago and lack of time to prepare is simply not a convincing excuse for noncompliance.


*165  25. In 2019, PG&E and SCE failed to reasonably comply with the directive to establish an
accessible website homepage and a dedicated page for PSPS and include, among other things, up-
to-date maps for the affected areas.


26. In failing to reasonably comply with the directive to establish an accessible website homepage
and a dedicated page for PSPS and include, among other things, up-to-date maps for the affected
areas, PG&E and SCE failed to comply with the obligation in Pub. Util. Code § 451 to promote
safety of customers.


27. SDG&E reasonably complied with the directive regarding PSPS websites and maps of affected
areas.
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28. SDG&E's conduct reasonably complies with the PSPS Guidelines and Pub. Util. Code § 451
to provide consistent, accurate, relevant, and timely information to public safety partners before,
during, and after a de-energization.


29. PG&E and SCE failed to reasonably comply with the directive that utilities must provide
consistent, accurate, relevant, and timely information to public safety partners before, during, and
after a pro-active de-energization in 2019 and, in failing to reasonably comply with this directive,
PG&E and SCE failed to comply with the obligation to promote safety in Pub. Util. Code § 451.


30. In 2019, PG&E, SCE, and SDG&E failed to reasonably comply with this directive to
collaborate on best practices and, in failing to reasonably collaborate on best practices, failed to
comply with the obligation to promote safety in Pub. Util. Code § 451.


31. In 2019, PG&E and SCE failed to reasonably comply with the directive to seamlessly
communicate with emergency responders and local governments and, in failing to seamlessly
communicate, failed to comply with the obligation to promote safety in Pub. Util. Code § 451.


32. In 2019, SDG&E reasonably complied with the directive to establish seamless communications
with emergency responders and local governments.


33. The integration of the SEMS framework and PSPS should be mandatory, comprehensive, and
accomplished expeditiously.


34. In 2019, PG&E failed to reasonably comply with the guideline to accurately provide and
timely exchange geospatial information for a number of reasons, including the insufficient level
of detail in its shared geospatial information, the inaccuracies in the information it provided, and
its problems with the PSPS secure web portal for public safety partners.


35. In 2019, SCE failed to reasonably comply with the guideline to accurately provide and timely
exchange geospatial information by not effectively communicating the availability of its geospatial
data to public safety partners.


36. In failing to accurately provide and timely exchange geospatial information with public safety
partners in 2019, PG&E and SCE also failed to comply with the obligation to promote safety in
Pub. Util. Code § 451.


*166  37. In 2019, SDG&E reasonably complied with the guideline to accurately provide and
timely exchange geospatial information with public safety partners.
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38. In 2019, PG&E and SCE failed to reasonably comply with the guideline to invite water and
telecommunications infrastructure providers to the utility's emergency operations center or agree
to another means to communicate regarding PSPS events, and in failing to reasonably comply with
this guideline, failed to comply with the utility obligation to promote safety in Pub. Util. Code
§ 451.


39. In 2019, SDG&E reasonably complied with the guideline to invite water and
telecommunications infrastructure providers to the utility's emergency operations center or agree
to another means to communicate.


40. In 2019, PG&E failed to reasonably comply with the guideline to embed liaisons at the
emergency operations center of the local or state jurisdiction, upon request, and to rely on
these embedded liaisons to facilitate the timely and accurate exchange of information during a
PSPS event for that jurisdiction, and, in failing to facilitate the exchange of timely and accurate
information via embedded utility liaisons, PG&E also failed to comply with the obligation in Pub.
Util. Code § 451 to promote safety.


41. In 2019, SDG&E and SCE reasonably complied with the guideline to embed liaisons at the
emergency operations center of the local or state jurisdiction, upon request, and to rely on these
embedded liaisons to facilitate the timely and accurate exchange of information during a PSPS
event to that jurisdiction.


42. To the extent parties raised issues pertaining to the SCE liaisons' failures in 2019 to transfer
information between liaisons at shift changes, further improvement in this area is needed.


43. PG&E failed to reasonably comply with the directive in 2019 to embed liaisons at the
emergency operations center of the local or state jurisdiction, upon request, and to rely on these
embedded liaisons to facilitate the timely and accurate exchange of information during a PSPS
event to that jurisdiction but all three utilities would benefit from further refinement of the use of
their embedded utility liaisons in their de-energization protocols.


44. In 2019, PG&E and SCE failed to reasonably comply with the directives to identify, coordinate
with, and provide priority notification to public safety partners, and, in failing to identify,
coordinate with, and provide priority notification to public safety partners, PG&E and SCE also
failed to comply with the obligation in Pub. Util. Code § 451 to promote safety.


45. In 2019, SDG&E reasonably complied with the guideline to identify, coordinate with, and
provide priority notification to public safety partners.
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46. All three utilities should demonstrate improvement in the area of identifying, coordinating
with, and providing priority notification to public safety partners.


*167  47. PG&E and SCE failed to reasonably comply with the directive in 2019 to compile lists
of critical facilities and infrastructure, and in doing so, failed to comply with the obligation to
promote safety in Pub. Util. Code § 451.


48. In 2019, SDG&E reasonably complied with the directive to identify critical facilities and
infrastructure.


49. In 2019, PG&E, SCE, and SDG&E failed to reasonably comply with the directive to establish
primary and secondary 24-hour contacts at critical facilities and infrastructure, and in doing so,
failed to comply with the obligation to promote safety in Pub. Util. Code § 451.


50. SCE and SDG&E in 2019 reasonably complied with the directive to update contact information
for Medical Baseline customers and provide these customers with an opportunity to select an
alternative means of contact for PSPS events.


51. In 2019, PG&E failed to reasonably comply with the directive to update contact information
for Medical Baseline customers and provide these customers with an opportunity to select an
alternative means of contact for PSPS events and, as a result, failed to comply with its obligation
to promote safety under Pub. Util. Code § 451.


52. In 2019, PG&E and SCE failed to reasonably comply with the directive to work with local
jurisdictions to develop a communication strategy for all, including visitors, in the event of a PSPS
and, as a result, failed to comply with the utility obligation to promote safety in Pub. Util. Code
§ 451.


53. In 2019, SDG&E reasonably complied with the directive to work with local jurisdictions to
develop a communication strategy for all, including visitors, in the event of a PSPS.


54. In 2019, PG&E and SCE failed to reasonably comply with the directive to develop notification
and communication protocols and systems in the absence of electricity for PSPS events, and, as a
result, failed to comply with their obligation to promote safety set forth in Pub. Util. Code § 451.


55. In 2019, SDG&E reasonably complied with the directive to develop notification and
communication protocols and systems in the absence of electricity for PSPS events.


56. In 2019, PG&E, SCE, and SDG&E failed to reasonably comply with the directive that required
utilities to consider geographic and cultural demographics in developing a notification strategy in
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advance of the 2019 fire season for affected areas and, in failing to consider these factors, failed
to comply with the utility obligation to promote safety set forth in Pub. Util. Code § 451.


57. In 2019, PG&E and SCE failed to reasonably comply with the directive to develop a
communications strategy to use during a power shutoff when communications may be restricted
due to the lack or complete absence of electricity and, as a result, we find PG&E and SCE failed
to comply with the utility obligation to promote safety in Pub. Util. Code § 451.


*168  58. SDG&E acted reasonably with respect to the directive to develop a communications
strategy during a power shutoff when communications may be restricted due to the lack of
electricity.


59. In 2019, PG&E and SCE failed to reasonably comply with the directive to, upon request,
provide operational coordination with public safety partners and, in failing to reasonably comply
with this directive, PG&E and SCE failed to comply with the utility obligation to promote safety
in Pub. Util. Code § 451.


60. SDG&E reasonably complied with the directive to, upon request, provide operational
coordination with public safety partners.


61. In 2019, PG&E, SCE, and SDG&E failed to reasonably comply with the directive to work
with public safety partners to plan for the possibility of concurrent emergencies, and as a result
of this failure, PG&E, SCE, and SDG&E failed to comply with the utility obligation to promote
safety in Pub. Util. Code § 451.


62. PG&E and SCE failed to reasonably comply with the directive in 2019, which required utilities,
in advance of wildfire season, to engage in outreach to assess the needs of critical facilities and
infrastructure for backup generation and, if necessary, provide needed backup generation, and, in
doing so, PG&E and SCE failed to comply with the utility obligation to promote safety in Pub.
Util. Code § 451.


63. In 2019, SDG&E reasonably complied with the directive that required utilities, in advance of
wildfire season, to engage in outreach to assess the needs of critical facilities and infrastructure
for backup generation and, if necessary, provide needed backup generation.


64. In 2019, PG&E and SCE failed to reasonably comply with the directive to update contact lists
for public safety partners and conduct communication exercises with public safety partners and,
in doing so, PG&E and SCE failed to comply with the utility obligation to promote safety in Pub.
Util. Code § 451.
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65. In 2019, SDG&E reasonably complied with the directive to update contact lists for public
safety partners and conduct communication exercises with public safety partners.


66. PG&E and SCE should take immediate steps to improve performance in two critical areas,
updating contact lists for public safety partners and conducting communication exercises with
public safety partners, consistent with, at a minimum, SDG&E's program.


67. To expedite the development of a standardized template for the 10-day post-event reports and
adopt a more straightforward process for public input, the utilities should immediately initiate
efforts to assist SED in developing a standardized template. The process for public input set forth
in D.19-05-042 (the Tier 3 advice letter process) is modified and instead SED should issue, within
30 days of the effective date of this decision, a proposed template in R.18-12-005 for consideration
and comments by parties.


*169  68. SED should establish a single webpage on the Commission's website to function as a
central repository for all of the Commission's undertakings regarding the proactive power shutoffs,
including 10-day post-event reports, comments to these reports so that stakeholders, including
the general public, can easily access the different aspects of the Commission's review process of
proactive power shutoff and identify the division within the Commission undertaking a particular
aspect of the review process and the subject matter of the review.


69. In the future, utilities should submit the 10-day post-event reports to the Director of SED via
email.


70. In the future, a utility should request an extension of time to submit a 10-day post-event report
under Rule 16.6 of the Commission's Rules of Practice and Procedure in compliance with the
Commission's Rules of Practice and Procedure and concurrently serve this request via email on
the Commission's SED Director


71. To ensure the Commission is accurately apprised of the details of service of 10-day post-event
reports, the PSPS Guidelines should be modified to require PG&E, SCE, and SDG&E to file these
reports with the Commission in R.18-12-005 or a successor proceeding (in addition to submitting
the Director of SED).


72. The PSPS Guidelines should be modified to require parties to file (rather than submit to SED)
comments to the 10-day post-event reports in R.18-12-005 or a successor proceeding to further
enhance the transparency of SED's review of the 10-day post-event reports.
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73. Going forward, the word “complaints” as used in the 10-day post-event reporting requirement
set forth in Resolution ESRB-8, means an “expression of grief, pain, or dissatisfaction,” which is
the common meaning of the word found in Merriam-Webster.


74. The utilities should report any formal filings, such as court claims, Commission complaints,
and any informal complaints, such as informal Commission complaints and complaints to any
division of the utility, in the 10-day post-event report.


75. The utilities should establish an internal tracking process for these complaints so that SED
is able to access these data and confirm the utilities are accurately presenting the number
of complaints received regarding PSPS events. The utilities should collaborate with SED and
incorporate SED's input to ensure the tracking system is consistent with SED's expectations and
directives.


76. Additional clarifications to our existing guidelines (previously set forth in Resolution ESRB-8)
for the 10-day post-event reports are warranted.


77. The utilities should provide additional information regarding the number of customers affected
by the power shut off in their future 10-day post-event reports. To the extent a utility needs
additional guidance on the type or amount of information required to be provided in response to
this reporting requirement, the utility should seek guidance from SED.


*170  78. The utilities should improve their explanation in the post-event reports of how
sectionalization was considered and how each utility used sectionalization to limit the scope of
the power shutoff.


79. PG&E, SCE, and SDG&E should respond to all aspect of the 10-day post-event reports,
including the utility's timeline for power restoration and steps taken to restore power.


80. The utilities should contact SED if more guidance on the required information in the 10-day
post-event reports is needed.


81. In 2019, PG&E, SCE, and SDG&E failed to reasonably comply with the reporting requirements
for lessons learned applicable to the 10-day post-event reports.


ORDER


IT IS ORDERED that:
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1. Pacific Gas and Electric Company (PG&E), Southern California Edison Company (SCE), and
San Diego Gas & Electric Company (SDG&E) must forgo collection in rates from customers of
all authorized revenue requirement equal to estimated unrealized volumetric sales and unrealized
revenue resulting from Public Safety Power Shutoff (PSPS) events after the effective date of
this decision. Additionally, PG&E, SCE, and SDG&E must (1) agree on one methodology to
rely upon in calculating these estimated unrealized volumetric sales and unrealized revenue, (2)
include the amount of estimated unrealized volumetric sales and unrealized revenue resulting
from PSPS events in the Energy Resource Recovery Account (ERRA) proceedings addressing
the years in which the PSPS events occurred, (3) detail the method of calculating the amounts of
estimated unrealized sales and unrealized revenue in the ERRA proceedings, and (4) report these
estimated amounts unrealized sales and unrealized revenue in an annual PSPS report, as directed
by the Commission in Rulemaking (R.) 18-12-005. Regarding any submitting this information
in any pending ERRA or future ERRA proceeding, the utility shall request via an email to the
Administrative Law Judge (and the service list) whether additional testimony is required on this
topic and establishes a procedure for submitting this information on an ongoing basis in the ERRA
proceeding. The ERRA proceedings, R.18-12-005, or other proceeding may be the appropriate
forum to consider further details regarding this directive, such as whether this rate disallowance
should be increased to reflect sales, if any, of excess power due to a proactive power shutoff
and whether a different methodology or standard methodology should be used by the utilities in
calculating this disallowance. This directive to forgo collection of rates, as detailed herein, shall
remain effective until a utility demonstrates improvements in identifying, evaluating, weighing,
and reporting public harm when determining whether to initiate a PSPS event.


2. Pacific Gas and Electric Company (PG&E), Southern California Edison Company (SCE), and
San Diego Gas & Electric Company (SDG&E) must identify and quantify customer, resident, and
the general public risks and harms from a proactive de-energization and clearly explain in the
10-day post-event reports their risk models and risk assessment processes, and provide further
documentation on how the power disruptions to customers, residents, and the general public is
weighed against the benefits of a proactive de-energization. PG&E, SCE, and SDG&E must each
also explain, in detail, the threshold established for initiating a Public Safety Power Shutoff event
in the 10-day post-event reports.


*171  3. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must immediately implement a collaborative effort, to be referred to as
the Joint Utility Public Safety Power Shutoff Working Group, which includes, at a minimum, a
monthly joint utility meeting to share all lessons learned and best practices pertaining to the use of
proactive de-energizations as a last resort mitigation measure, alternatives considered, and a robust
reporting format to fully inform and assure the public and the Commission that these matters were
adequately considered prior to proactively shutting off power.
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4. Pacific Gas and Electric Company (PG&E), Southern California Edison Company (SCE), and
San Diego Gas & Electric Company (SDG&E) must memorialize each meeting of the Joint Utility
Public Safety Power Shutoff Working Group in a joint report that includes, at a minimum, the
date/time, attendees, topics discussed, and action items for each utility. PG&E, SCE, and SDG&E
must jointly file and serve these reports on or before 14 days after the date of the meeting in
Rulemaking 18-12-005 or a successor proceeding. Reports may be designated as confidential to
the extent required by law. The Commission's Safety and Enforcement Division is authorized to
require additional topics or further details be included in this report and revised reports shall be
filed and served as directed herein. The Safety and Enforcement Division is authorized to establish
a filing date of any revised reports..


5. Pacific Gas and Electric Company, Southern California Edison Company and San Diego Gas &
Electric Company must include separate sections in the 10-day post-event reports on the following
topics required by Decision 19-05-042: (1) how the utility used proactive de-energization as a
last resort mitigation measure, (2) the alternatives considered, and (3) the mitigation measures
employed.


6. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must immediately initiate efforts to assist the Commission's Safety and
Enforcement Division in developing a standardized 10-day post-event reporting template for
indicating compliance with all the Public Safety Power Shutoff guidelines pertaining to notice and,
in addition, ensure, in consultation with Safety and Enforcement Division, that any format used
to report compliance with all notice guidelines is readily accessible for analysis by the Safety and
Enforcement Division.


7. Pacific Gas and Electric Company (PG&E), Southern California Edison Company (SCE), and
San Diego Gas & Electric Company (SDG&E) must at the Joint Utility Public Safety Power
Shutoff (PSPS) Working Group share all best practices and lessons learned relevant to development
of a consistent format for reporting, in the 10-day post-event report, compliance with all the notice
guidelines (both mandatory and discretionary) set forth in the PSPS Guidelines and any other
applicable laws, rules, and regulations. PG&E, SCE, and SDG&E must each provide information
on the following notice topics, at a minimum, in the 10-day post-event reports: (1) the time the
utility activated its Emergency Operations Center, the time the utility determined it was likely
to de-energize, and the time the utility notified public safety partners; (2) whether public safety
partners/priority notification entities received notice 48-72 hours in advance of anticipated de-
energization; (3) whether all other affected customers/populations received notice 24-48 hours in
advance of anticipated de-energization; (4) whether all affected customers/populations received
notice 1-4 hours in advance of anticipated de-energization; (5) whether all affected customers/
populations received notice when the de-energization was initiated; (6) whether all affected
customers/populations received notice immediately before re-energization begins; and (7) whether
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all affected customers/populations received notice when re-energization was complete. In a report,
as designated by the Commission's Safety and Enforcement Division, each utility shall respond
to any failure to provide notice consistent with the guidelines with an explanation of what caused
these failures and how the utility will correct those failures.


*172  8. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must file and serve an annual report in Rulemaking (R.) 18-12-005 or
a successor proceeding, which shall identify, among other things, the dates/times when the Joint
Utility Public Safety Power Shutoff Working Group convened and the webpage links to all meeting
reports filed with the Commission. The details of the annual report, including the date to be filed,
will be determined in R.18-12-005.


9. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company are authorized to share Medical Baseline information with county, city, and
tribal government emergency response personnel, upon the county, city, or tribal government's
request, when a Public Safety Power Shutoff protocol is initiated.


10. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company are authorized to share with county, city, or tribal governments, upon the
county, city, or tribal government's request, the addresses within their jurisdiction that are or will
be impacted by planned or announced Public Safety Power Shutoff events.


11. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must prepare, in consultation with parties to this proceeding, a joint utility
recommendation for clarifying the entities required to receive notifications 48-72 hours in advance
of the de-energization and file the recommendation as a motion in Rulemaking 18-12-005.


12. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company at the Joint Utility Public Safety Power Shutoff (PSPS) Working Group must
share all aspects of their PSPS webpages with the goal of collaborating on best practices to develop
and deploy webpages before, during, and after a proactive de-energization.


13. Pacific Gas and Electric Company, Southern California Edison Company and San Diego
Gas & Electric Company must at the Joint Utility Public Safety Power Shutoff Working Group
share all lessons learned and best practices pertaining to all aspects of their communications
practices with public safety partners, including all technology and all notifications, with the goal
of collaborating on best practices for communication with public safety partners before, during,
and after a proactive de-energization.
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14. Pacific Gas and Electric Company (PG&E) and Southern California Edison Company (SCE)
must immediately develop and implement improvements to their communications protocol with
all emergency responders and local governments so communication before, during, and after a de-
energization is seamless.


15. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must expeditiously (1) integrate, to the fullest extent possible, all aspects of
the Standardized Emergency Management System (SEMS) framework into their pro-active de-
energization protocols and (2) provide training under the SEMS framework, to the fullest extent
possible, to all Public Safety Power Shutoff personnel.


*173  16. Pacific Gas and Electric Company, Southern California Edison Company, and San
Diego Gas & Electric Company must at the Joint Utility Public Safety Power Shutoff Working
Group share all lessons learned and best practices pertaining to all aspects of their communications
practices with emergency responders and local governments, including all technology and all
notifications, to achieve the Commission's goal of ensuring the public receives timely notice of
proactive de-energizations.


17. Pacific Gas and Electric Company and Southern California Edison Company must immediately
develop and implement improvements to their protocols to enable the accurate provision to
and timely exchange of geospatial information with public safety partners in preparation for an
imminent Public Safety Power Shutoff (PSPS) event and during a PSPS event.


18. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must include a statement in the 10-day post-event reports verifying the
availability to public safety partners of (1) accurate and timely geospatial information and (2) real
time updates to the Geographic Information System shapefiles in preparation for an imminent
Public Safety Power Shutoff (PSPS) event and during a PSPS event.


19. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must at the Joint Utility Public Safety Power Shutoff (PSPS) Working Group
share all lessons learned and best practices pertaining to the exchange of geospatial information
with public safety partners in preparation for an imminent PSPS event and during a PSPS event.


20. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must include in the 10-day post-event reports the names of all entities invited
to the utility's emergency operations centers for a Public Safety Power Shutoff event, the method
used to make this invitation, and whether a different form of communication was preferred by any
entity invited to the utility's emergency operations center.
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21. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must file and serve an annual report, with the details of this annual report to
be determined in Rulemaking 18-12-005. This annual report must include the names of all critical
facilities and infrastructure customers that the utility contacted to assess backup power needs and
the date of that contact.


22. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must adopt protocols to ensure all relevant information is timely transferred
when employees in the role of the embedded utility liaison change during an ongoing Public Safety
Power Shutoff event, such as during an employee shift change.


23. Pacific Gas and Electric Company (PG&E) must specifically seek and consider protocols
from Southern California Edison Company and San Diego Gas & Electric Company regarding
how to effectively rely on embedded utility liaisons to facilitate the timely and accurate exchange
of information during a Public Safety Power Shutoff event and use any information obtained to
improve PG&E's compliance with this guideline.


*174  24. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must at the Joint Utility Public Safety Power Shutoff (PSPS) Working
Group share all lessons learned, best practices, and existing protocols related to embedding utility
liaisons, upon request, at local and state jurisdictions emergency operations centers during PSPS
events.


25. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must host targeted, localized meetings with emergency services partners to
cross-check Public Safety Partner lists at least once per calendar year These lists compiled by the
utilities must include, at a minimum, the following: (1) the names, email addresses, and phone
numbers of the contact persons for purposes of proactive power shutoffs for all entities included
as public safety partners, including first/emergency responders at the local, state and federal
level, water, wastewater and communication service providers, community choice aggregators
and publicly-owned utilities/electrical cooperatives, the Commission, the California Governor's
Office of Emergency Services and the California Department of Forestry and Fire Protection;
and (2) the names, email addresses, and phone numbers of persons responsible for maintaining
and updating this list for the utility so public safety partners can easily provide the appropriate
utility with updated contact information. All relevant stakeholders should review the list to verify
that all public safety partners and the designated contact persons are correctly listed and, if
errors or omission exist, contact the utility. These lists may be designated as confidential, to the
extent required by law. The utilities must revise these lists immediately upon receipt of updated
information from public safety partners.
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26. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must at the Joint Utility Public Safety Power Shutoff (PSPS) Working
Group share all lessons learned and all best practices pertaining to all aspects of developing and
maintaining updated lists of public safety partners on PSPS secure web portals.


27. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must file and serve an annual report in Rulemaking (R.) 18-12-005
or a successor proceeding, which must identify, among other things, the status of the lists of
public safety partners, including the last date updated, on their Public Safety Power Shutoff
webpages. Further details of this annual report, including the date to be filed, will be determined
in R.18-12-005.


28. Within 120 days of the effective date of this decision, Pacific Gas and Electric Company,
Southern California Edison Company, and San Diego Gas & Electric Company must post on their
existing Public Safety Power Shutoff (PSPS) secure web portals, lists that include, at a minimum,
the following: (1) the names, email addresses, and phone numbers of the contact persons for
purposes of proactive power shutoffs for all entities included as critical facilities and infrastructure
customers; and (2) the names, email addresses, and phone numbers of persons responsible
for maintaining and updating this list for the utility so critical facilities and infrastructure
customers can easily provide the appropriate utility with updated contact information. All relevant
stakeholders should review the lists on the utilities' PSPS secure web portals to verify that all
critical facilities and infrastructure customers and the designated contact persons are correctly
listed and, if errors or omission exist, contact the utility. These lists may be designated as
confidential, to the extent required by law. The utilities must revise these lists immediately upon
receipt of updated information from critical facilities and infrastructure.


*175  29. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must at the Joint Utility Public Safety Power Shutoff (PSPS) Working
Group share all lessons learned and all best practices pertaining to all aspects of developing and
maintaining updated lists of critical facilities and infrastructure customers on PSPS secure web
portals.


30. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must file and serve an annual report in Rulemaking (R.) 18-12-005 or a
successor proceeding, which must identify, among other things, the status of the lists of critical
facilities and infrastructure customers, including the last date updated, on their Public Safety Power
Shutoff webpages. Further details of this annual report, including the date to be filed, will be
determined in R.18-12-005.
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31. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must post on their existing Public Safety Power Shutoff (PSPS) secure
web portals, within 120 days of the effective date of decision, lists that include, at a minimum,
the following: (1) the names, email addresses, and phone numbers of the 24-hour primary and
secondary points of contact for purposes of proactive power shutoffs for all entities included as
critical facilities and infrastructure customers; and (2) the names, email addresses, and phone
numbers of persons responsible for maintaining and updating this list for the utility so critical
facilities and infrastructure customers can easily provide the appropriate utility with updated
contact information. All relevant stakeholders should review the list on the utilities' existing PSPS
secure web portals to verify that 24-hour primary and secondary points of contact for all critical
facilities and infrastructure are correctly listed and, if errors or omission exist, to contact the
utility. These lists may be designated as confidential, to the extent required by law. The utilities
must revise these lists immediately upon receipt of updated information from critical facilities and
infrastructure customers.


32. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must at the Joint Utility Public Safety Power Shutoff Working Group share
all lessons learned and all best practices pertaining to all aspects of developing and maintaining
updated lists of critical facilities and infrastructure customer 24-hour primary/secondary points of
contact.


33. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must file and serve an annual report in Rulemaking (R.) 18-12-005 or a
successor proceeding, which identifies, among other things, the status of their lists, including the
last date updated, of 24-hour primary and secondary points of contact for critical facilities and
infrastructure customers. Further details of this annual report, including the date to be filed, will
be determined in R.18-12-005.


*176  34. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must, for a minimum of five years, retain records of their efforts in
advance of each wildfire season to: (1) contact Medical Baseline customers, at least annually,
to update contact information; (2) seek an alternative means of contact from Medical Baseline
customers for Public Safety Power Shutoff events; (3) contact all customers that use electricity
to maintain necessary life functions, at least annually, to update contact information; (4) seek
an alternative means of contact from these customers for PSPS events; and (5) substantiate all
efforts to work in advance of each wildfire season and during each wildfire season with local
jurisdictions, in a proactive manner, to identify and communicate with all people in a de-energized
area, including visitors. This documentation must be in a format readily accessible to Commission
audit, as directed by the Commission's Safety and Enforcement Division.
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35. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must at the Joint Utility Public Safety Power Shutoff (PSPS) Working
Group share all lessons learned and all best practices pertaining to developing and updating contact
information and alternative means of contact regarding PSPS events for all Medical Baseline
customers and customers that use electricity to maintain necessary life functions.


36. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must file and serve an annual report in Rulemaking (R.) 18-12-005 or a
successor proceeding, which confirms, among other things, that the utility (1) contacted its Medical
Baseline customers, at least annually, to update contact information; (2) sought to obtain from
Medical Baseline customers, at least annually, an alternative means of contact for Public Safety
Power Shutoff (PSPS)events; (3) contacted all customers that use electricity to maintain necessary
life functions, at least annually, to update contact information; and (4) sought to obtain from these
customers that use electricity to maintain necessary life functions, at least annually, an alternative
means of contact for PSPS events. Further details of the annual report, including the date to be
filed, will be determined in R.18-12-005.


37. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must at the Joint Utility Public Safety Power Shutoff Working Group share
all lessons learned and all best practices pertaining to working, in advance of each wildfire season
and during each wildfire season, with local jurisdictions, in a proactive manner, to identify and
communicate with all people in a de-energized area, including visitors.


38. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas &
Electric Company must file and serve an annual report in Rulemaking (R.) 18-12-005 or successor
proceeding, which confirms, among other things, they worked, in advance of each wildfire season
and during each wildfire season, with local jurisdictions, in a proactive manner, to identify and
communicate with all people in a de-energized area, including visitors. Further details of this
annual report, including the date to be filed, will be determined in R.18-12-005.


*177  39. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must, for a minimum of five years, retain records to substantiate all
efforts to develop notification and communication protocols and systems to reach all customers
and communication in an understandable manner. This information must be in a format readily
accessible to Commission audit, as directed by the Commission's Safety and Enforcement
Division.


40. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must at the Joint Utility Public Safety Power Shutoff Working Group share
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all lessons learned and all best practices pertaining to developing notification and communication
protocols and systems to reach all customers and communication in an understandable manner.


41. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
and Electric Company must file and serve an annual report in Rulemaking (R.) 18-12-005 or
successor proceeding, which includes a detailed summary of efforts to develop, in advance of
wildfire season, notification and communication protocols and systems to reach all customers and
communicate in an understandable manner. This detailed summary must include, at a minimum,
an explanation of the actions taken by the utility to ensure customers understand (1) the purpose of
proactive de-energizations, (2) the process relied upon by the utility for initiating a Public Safety
Power Shutoff (PSPS) event, (3) how to manage safely through a PSPS event, and (4) the impacts
on customers if a proactive power shutoff is deployed by the utility. Further details of this annual
report, including the date to be filed, will be determined in R.18-12-005.


42. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must, for a minimum of five years, retain records to substantiate all
efforts to develop notification strategy that considers, among other things, geographic and cultural
demographics. (including a list of all languages used and where used and a list of all local and
state public safety partners consulted) in advance of fire season. These records must be in a format
readily accessible to Commission audit, as directed by the Commission's Safety and Enforcement
Division.


43. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must at the Joint Utility Public Safety Power Shutoff Working Group
share all lessons learned and all best practices pertaining to developing a notification strategy that
considers, among other things, geographic and cultural demographics (including all languages
used and where used) in advance of fire season.


44. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must, for a minimum of five years, retain records to substantiate all efforts to
develop and implement, in advance of wildfire season, a communications strategy to rely on during
a proactive de-energization when restrictions due to the power loss exist. These records must be
in a format readily accessible to Commission audit, as directed by the Commission's Safety and
Enforcement Division.


*178  45. Pacific Gas and Electric Company, Southern California Edison Company, and San
Diego Gas & Electric Company must at the Joint Utility Public Safety Power Shutoff Working
Group share all lessons learned and all best practices pertaining to developing and implementing,
in advance of wildfire season, a communications strategy to rely on during a proactive de-
energization when restrictions due to the power loss exist.
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46. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must file and serve an annual report in Rulemaking (R.) 18-12-005 or
successor proceeding, which includes a detailed summary to substantiate all efforts to develop and
implement, in advance of wildfire season, a communications strategy to rely on during a proactive
de-energization when restrictions due to the power loss exist. This detailed summary must address
how the utility worked in coordination with public safety partners to develop this communication
strategy. Further details of this annual report, including the date to be filed, will be determined
in R.18-12-005.


47. Pacific Gas and Electric Company (PG&E), Southern California Edison Company (SCE),
and San Diego Gas & Electric Company (SDG&E) must at the Joint Utility Public Safety Power
Shutoff (PSPS) Working Group share all lessons learned and all best practices pertaining to
operational coordination with public safety partners. The Joint Utility PSPS Working Group must
also work together to share all the enumerated items noted in the decision and relied upon by
SDG&E to promote operational coordination. PG&E and SCE must incorporate these enumerated
items into their de-energization protocols, to the greatest extent possible, within six months from
the effective date of this decision. Pacific Gas and Electric Company, Southern California Edison
Company, and San Diego Gas & Electric Company must file and serve an annual report in
Rulemaking (R.) 18-12-005 or a successor proceeding, which identifies, among other things, all
methods use to promote operational coordination with public safety partners. Further details of
this annual report, including the date to be filed, will be determined in R.18-12-005.


48. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company each must, within 90 days of the effective date of this decision, engage, at
a minimum three times, with (1) fire agencies and public safety partners located in their service
territories in High Fire Risk Districts Tier 2 and 3 and work on plans to address the possibility of
emergencies, including fires, arising during a proactive de-energization.


49. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company each must, within 30 days following the 90-day periods referred to above, file
and serve reports in Rulemaking (R.) 18-12-005 describing the engagement with fire agencies and
public safety partners in their service territories in High Fire Risk Districts Tier 2 and 3, including
the date/time of all meetings, attendees, topics discussed, and action items.


*179  50. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must at the Joint Utility Public Safety Power Shutoff Working Group
share all lessons learned and all best practices pertaining to feedback from public safety partners
on how utilities can improve their response to concurrent emergencies.
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51. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must file and serve an annual report in Rulemaking (R.) 18-12-005 or a
successor proceeding, which identifies, among other things, all methods used to work with public
safety partners to improve responses to concurrent emergencies. Further details of this annual
report, including the date to be filed, will be determined in R.18-12-005.


52. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must convey, in writing, to critical facilities and infrastructure customers
whether or not the utility is responsible for providing the backup power (mobile or otherwise)
before or during a de-energization to critical facilities and infrastructure and the extent of any
responsibilities regarding such backup power.


53. Pacific Gas and Electric Company (PG&E) and Southern California Edison Company (SCE)
must immediately initiate plans to develop a program similar to San Diego Gas & Electric
Company's (SDG&E) program for assessing, deploying, and providing, to the extent required by
law, for the needs of critical facilities and infrastructure customers for backup power during a de-
energization, considering the components used by SDG&E identified in this decision. SDG&E
must share its backup power program with PG&E and SCE to assist the utilities in further
developing their backup power programs.


54. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must at the Joint Utility Public Safety Power Shutoff Working Group share
all lessons learned and all best practices pertaining to all aspects of the backup power program
and share all feedback from critical facilities and infrastructure customers on how the utilities are
assisting these customers to meet their backup power needs related to pro-active de-energizations.


55. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must provide the following information on backup power (including mobile
backup power) in 10-day post-event reports with the name/email address of a utility contact for
customers for each topic: (1) a description of the backup generators available for critical facility
and infrastructure customers during a de-energization, (2) the capacity and estimated maximum
duration of operation of the backup generators available, both before and during a de-energization,
for critical facility and infrastructure customers, (3) the total number of backup generators provided
to critical facility and infrastructure customers before and during the de-energization, and (4) how
the utility deployed this backup generation to the critical facility and infrastructure customer's site
before or during a de-energization, (5) an explanation of how the utility prioritized distribution of
available backup generation before and during the de-energization, (6) an explanation of how the
utility prioritized distribution of available backup power to customers before and during the de-
energization, and (7) identification of the critical facility and infrastructure customers that received
backup generation before and during the de-energization.
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*180  56. Pacific Gas and Electric Company (PG&E), Southern California Edison Company
(SCE), and San Diego Gas & Electric Company (SDG&E) must maintain updated information
on their websites regarding how critical facilities and infrastructure customers may request an
assessment of their backup power needs. PG&E, SCE, and SDG&E also must maintain updated
information on their websites regarding the availability of mobile backup generation and how
critical facilities and infrastructure customers can request the utility to provide mobile backup
power. This information must include, at a minimum, an email address to make requests for
information and all other relevant information. PG&E, SCE, and SDG&E must promptly respond,
within 24 hours, to all inquiries by critical facilities and infrastructure customers concerning
backup power for use during a de-energization.


57. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must file and serve an annual report in Rulemaking (R.) 18-12-005
or a successor proceeding, which identifies, among other things (1) actions taken to assess the
overall backup power needs of critical facilities and infrastructure customers in advance of wildfire
season, (2) the names of the critical facilities and infrastructure customers the utility engaged to
assess backup power needs, the results of the utility assessment, and whether or not the critical
facilities and infrastructure customer provided any needed backup power generation, and (3)
actions taken to develop, implement, and improve utility partnerships with critical facilities and
infrastructure customers on ongoing or evolving backup power needs. This customer information
may be provided on a confidential basis, to the extent required by law. Further details of this annual
report, including the date to be filed, will be determined in R.18-12-005.


58. Pacific Gas and Electric Company (PG&E) and Southern California Edison Company (SCE)
must immediately initiate plans to develop a program similar to San Diego Gas & Electric
Company's (SDG&E) program to (1) update contact lists for public safety partners on an ongoing
basis and (2) conduct, at a minimum, two communications exercises prior to the wildfire season.
The program should consider the components used by SDG&E identified herein. SDG&E must
share its program to update its list of public safety partners and conduct communication exercises
with public safety partners in advance of wildfire season with PG&E and SCE to assist the utilities
to improve their programs.


59. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must immediately take actions to address any problems or deficiencies
identified during a communication exercise with public safety partners so these problems or
deficiencies are resolved before the wildfire season.


60. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must at the Joint Utility Public Safety Power Shutoff Working Group share
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all lessons learned and all best practices pertaining to all aspects of their programs to update lists of
public safety partners and conduct communication exercises with public safety partners in advance
of wildfire season.


*181  61. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must immediately initiate efforts to assist the Commission's Safety and
Enforcement Division in developing a standardized 10-day post-event reporting template. The
Safety and Enforcement Division will issue this template for the purpose of receiving comments
by parties in Rulemaking18-12-005 within 30 days of the effective date of this decision.


62. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must serve, via email, the Commission's Safety and Enforcement Division
Director with the 10-day post-event reports and, should a utility require an extension of time
to submit the post-event reports, the utility must submit a request for an extension of time in
compliance with the Commission's Rules of Practice and Procedure and concurrently serve this
request via email on the Commission's Safety and Enforcement Division Director.


63. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must file the 10-day post-event reports in Rulemaking (R.) 18-12-005. Parties
must also file their comments in response to the 10-day post-event reports in R.18-12-005 and the
public may provide informal comments via the Commission's website.


64. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must serve, on the same day as filed with the Commission, the 10-day post-
event reports as follows: (1) serve the report, as an attachment, via email on the service lists of
Rulemaking (R.) 18-12-005 and R.18-10-007 (or the successor proceedings) and all lead affected
local and county public safety partners; (2) when serving the 10-day post-event report, include
in the email a link to the report on utility's website; (3) when serving the report, include in the
email instructions for how the public may submit comments (both formal and informal) to the
Commission on the report; and (4) immediately after service of the 10-day post-event reports,
reach out to all affected public safety partners, via email, phone calls, and any other methods, to
encourage affected public safety partners to file comments on the report.


65. Pacific Gas and Electric Company (PG&E), Southern California Edison Company (SCE), and
San Diego Gas & Electric Company (SDG&E) must address, among other things, each element of
Resolution ESRB-8 reporting requirements, as clarified herein, in the 10-day post-event reports,
including the below and, if no information is available, PG&E, SCE, and SDG&E must respond
to these Resolution ESRB-8 reporting requirements by indicating the reason this information is
not available. PG&E, SCE, and SDG&E must collaborate with the Commission's Safety and
Enforcement Division and incorporate Safety and Enforcement Division's input to develop a
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tracking system for complaints, as defined in this decision, consistent with Safety and Enforcement
Division's directives so that Safety and Enforcement Division is able to access this data and confirm
the utilities are accurately presenting the number of complaints received regarding PSPS events. As
provided for in Resolution ESRB-8, the 10-day post-event reports must also include the following:


*182  (a) identify who the utility contacted in the community prior to de-energization and whether
the affected areas are classified as High Fire Threat District Tier 1, Tier 2, or Tier 3 (as defined
in General Order 95, Rule 21.2-D22);


(b) explain why notice could not be provided at least two hours prior to a de-energization, if such
notice was not provided;


identify the number of and a summary of the complaints, meaning any expression of grief,
pain, or dissatisfaction, formally filed court claims, and informally or formally filed Commission
complaints received as a result of the PSPS event; provide a detailed description of the steps the
utility used to restore power; and


(c) address and describe each community assistance location during a de-energization event.


66. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas &
Electric Company must provide aggregate data, as identified above, in an annual report, including
aggregate data that may not have been available at the time the utility filed the 10-day post-event
report and must contact the Commission's Safety and Enforcement Division if the utility requires
additional guidance to ensure adequate reporting on the requirement to provide information on
affected customers in the 10-day post-event reports. Further details of this annual report, including
the date to be filed, will be determined in Rulemaking 18-12-005.


67. Pacific Gas and Electric Company (PG&E), Southern California Edison Company (SCE), and
San Diego Gas & Electric Company (SDG&E) must clearly document, as required by Decision
19-05-043, the extent to which sectionalization was considered and implemented in the 10-day
post-event reports and how sectionalization was used to limit the scope of a de-energization.
PG&E, SCE, and SDG&E must each contact the Commission's Safety and Enforcement Division
if the utility requires additional guidance to ensure adequate reporting on this requirement in the
10-day post-event reports.


68. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must contact the Commission's Safety and Enforcement Division if the utility
requires additional guidance to ensure adequate reporting on the requirement to provide a timeline
and steps taken to restore power in the 10-day post-event reports.
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69. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego
Gas & Electric Company must include, in the 10-day post-event report, a description of the de-
energization threshold analyses, as part of lessons learned reporting, and the results of the utility's
examination of whether its thresholds are adequate and correctly applied in the de-energized areas.


70. Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas
& Electric Company must comply with all reporting requirements described herein pertaining to
the Joint Utility Public Safety Power Shutoff (PSPS) Working Group.


*183  82. Resolution L-598 (December 9, 2019) is modified to include cities. The Order of
Resolution L-598 is modified as noted below:
The electric investor-owned utilities are authorized to share Medical Baseline information with
county, city, and tribal government emergency response personnel, upon the county, city, or tribal
government's request, when a PSPS protocol is initiated. (Resolution L-598 (December 9, 2019),
Order 4 at 6.)


The electric investor-owned utilities are authorized to share with county, city, or tribal
governments, upon the county, city, or tribal government's request, the addresses within their
jurisdiction that are or will be impacted by planned or announced PSPS events. (Resolution L-598
(December 9, 2019), Order 4 at 6.)


The address data is to be shared solely for the purpose of allowing a county, city, or tribal
government to identify with particularity the areas and addresses within the scope of a PSPS event
and shall not be shared or used for any other purpose. (Resolution L-598 (December 9, 2019),
Order 4 at 6.)


71. Investigation 19-11-013 is closed.


This order is effective today.


Dated June 3, 2021, at San Francisco, California.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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*1  APPENDIX A


Summary


Electric investor-owned utilities that elect to rely on power shutoffs as a measure of last resort
to mitigate catastrophic wildfire risks must do so in a manner that is consistent with their
fundamental statutory obligation to protect the public safety set forth in Public Utilities Code §
451. This decision adopts and revises the California Public Utilities Commission's (Commission)
guidelines and rules for these utilities regarding proactive de-energizations to mitigate the risk
of catastrophic wildfire caused by utility infrastructure, also known as Public Safety Power Shut
Offs or PSPS events. These new and revised guidelines and rules are set forth in Appendix
A and build upon prior Commission decisions, including Resolution ESRB-8 (July 12, 2018),
Decision (D.)19-05-042, and D.20-05-051. In the next phase of this proceeding, the Commission
will develop a compendium of the Commission's guidelines and rules regarding PSPS events and
address other related matters, as needed.


This proceeding remains open.


1. Background


On December 13, 2018, the California Public Utilities Commission (Commission) opened this
proceeding, Rulemaking (R.) 18-12-005, Order Instituting Rulemaking (OIR). The Commission



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS451&originatingDoc=Ib1e03721e00d11eb9531b93dba0730fb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
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named all California electric investor-owned utilities (IOUs or utilities) as respondents to this
rulemaking proceeding. The Commission has issued several decisions in this proceeding, including
Decision (D.) 19-05-042 and D.20-05-051, which set forth the guidelines and rules pertaining to
when an IOU de-energizes power lines as a last resort measure to mitigate the risk of potential
catastrophic wildfire caused by the IOU's infrastructure, a process referred to as Public Safety
Power Shutoff events (PSPS events). Through this proceeding, the Commission continues to
undertake a thorough examination of the IOUs' actions before, during, and after their decision
to de-energize power lines as a last resort measure to mitigate the risk of potential catastrophic
wildfire caused by IOU infrastructure.


This proceeding is related to a long line of Commission decisions, dating back to 2009, addressing
the rules and regulations applicable to a utility's use of power shutoffs as a mitigation measure
to protect the public safety under Pub. Util. Code §§ 451 and 399.2(a) from fires caused by
utility infrastructure. This proceeding is also related to several recent and ongoing Commission
proceedings addressing wildfire prevention, safety, emergency response, microgrids, and climate
change. We refer to some of these proceedings below.


Due to the extensive nature of the Commission's consideration in recent years of issues concerning
wildfires caused by utility infrastructure in California, we only refer to the most relevant
proceedings here and do not include a comprehensive discussion. More information is available
in R.18-03-011 (disaster relief, including communications resiliency), R.19-09-009 (microgrids),
R.18-10-007 (wildfire mitigation plans), and R.18-04-019 (climate change adaptation).


*2  We also refer to recent legislation addressing the use of power shutoffs to mitigate the potential
for catastrophic wildfires caused by utility infrastructure.


1.1. 2003 - 2007 Related Commission Decisions


Starting in 2003, Southern California Edison Company (SCE) relied upon power shutoffs as a
wildfire mitigation measure, albeit on a very limited basis, to guard against the threat of wildfire
ignited by electric infrastructure from the large number of dead trees due to the bark beetle
infestation. 1


1 As described by the Commission in D.09-09-030, in 2003, SCE “implemented a temporary
program to shut off power to rural areas where the Governor had declared a state of
emergency due to the fire risk posed by the large number of dead trees killed by bark
beetles.” D.09-09-030 at 42. “SCE implemented its power shut-off program in 2003 on
its own initiative and obtained Commission authorization sometime later. SCE terminated
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the program in August 2005, after the dead and diseased trees had been cleared from the
region. During the time SCE's power shut-off program was in effect, SCE shutoff power
one time. The shut-off occurred on October 26-27, 2003, in the Idyllwild area. It affected
approximately 4,000 customers and lasted 26 hours.” D.09-09-030 at 42.


At that time, the Commission had not yet directly acknowledged electric utilities' authority to shut
off power in hazardous weather conditions as a wildfire mitigation measure. Instead, SCE, without
explicit prior authorization from the Commission, relied upon its fundamental obligation under
Pub. Util. Code §§ 451 to “promote the safety” of “patrons, employees, and the public” 2  to shut
off power to prevent a wildfire. The rationale supporting the power shutoffs was, essentially, that
shutting off electric power to customers would result in less harm or damage than the potential
wildfire caused by IOU infrastructure. Consequently, the IOU would be protecting the overall
safety of the public by shutting off power. Reliance on Pub. Util. Code § 451 and, later, on §
399.2(a), authority for these power shutoffs has evolved over time but the utility's obligation has
remained the same: protecting the public safety.


2 Pub. Util. Code § 451.


1.2. 2008 - 2009 Related Commission Decisions


In 2008, following the devastating 2007 fires in Southern California, including the Rice, Witch and
Guejito wildfires, the Commission for the first time directly addressed the use of power shutoffs
as a wildfire mitigation measure and began an in-depth review of an IOU's use of power shutoffs
to protect the public safety.


*3  In December 2008, San Diego Gas & Electric Company (SDG&E) filed a Fire Preparedness
Plan with the Commission for review in Application (A.) 08-12-021. 3  In its Application, SDG&E
requested the Commission consider its proposal to turn off electricity to certain regions in its
service territory during periods of high fire danger to prevent its overhead power lines from igniting
potentially catastrophic wildfires. 4  Notably, SDG&E did not request or seek the permission of the
Commission for authority to shut off power but, instead, implied it would rely on this mitigation
measure based on its existing statutory obligation under Pub. Util. Code § 451 to protect public
safety.


3 A.08-12-021, Application of San Diego Gas & Electric Company for Review of its Proactive
De-Energization Measures and Approval of Proposed Tariff Revisions (U902E). filed
December 22, 2008. (filed on December 22, 2008). This application and all documents filed
in this proceeding are available on the Commission's website.
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4 D.09-09-030 at 2-3.


In this SDG&E proceeding, the Commission also started to develop an implementation framework
for the IOUs to rely upon before, during, and after making the decision to shut off power consistent
with their obligation to protect the public safety under Pub. Util. Code § 451 and, later, § 399.2(a).


In September 2009, the Commission issued D.09-09-030, which took the first step in developing
this framework in response to SDG&E's 2008 request for the Commission to review its
Fire Preparedness Plan. 5  In D.09-09-030, the Commission did not approve SDG&E's Fire
Preparedness Plan, reasoning that SDG&E failed to demonstrate the benefits of its Fire
Preparedness Plan, specifically the power shutoffs, outweighed the many significant adverse
impacts on customers and communities. 6  However, at the same time, in D.09-09-030, the
Commission acknowledged that utilities have a statutory obligation under Pub. Util. Code §§ 451
and 399.2(a) 7  to operate facilities in a manner that protects public safety, which could include a
utility shutting off power when certain emergency conditions existed, such as the risk of wildfire
ignitions caused by utility infrastructure due to hazardous weather conditions. 8  No Commission
authorization was required to shut off power. Nevertheless, the Commission found SDG&E failed
to present a convincing case that its power shutoff plan as set forth in its Fire Preparedness Plan,
would ultimately protect public safety because - in a finding that remains important today - the
Commission found SDG&E did not account for the harms caused to the public by such a power
shutoff. 9


5 D.09-09-030, Decision Denying Without Prejudice San Diego Gas & Electric Company's
Application to Shut Off Power During Periods of High Fire Danger (September 10, 2009).


6 D.09-09-030 at 60. Prior to issuing D.09-09-030, the Commission issued D.09-08-030,
Decision Granting the Motion for a Temporary Restraining Order Regarding San Diego Gas
& Electric Company's Power Shut-Off Plan (August 20, 2009). This decision is available
on the Commission's website.


7 Pub. Util. Code § 451: Every public utility shall furnish and maintain such adequate, efficient,
just, and reasonable service, instrumentalities, equipment, and facilities...as are necessary
to promote the safety, health, comfort, and convenience of its patrons, employees, and the
public.


8 D.09-09-030 at 66.


9 D.12-04-024 at 3, referring to D.09-09-030, “The Commission denied SDG&E's application
in Decision (D.) 09-09-030, finding that SDG&E had not demonstrated that the fire-
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prevention benefits from its plan to shut off power outweighed the significant costs, burdens,
and risks imposed on customers and communities in areas where power is shut off.”
Pub. Util. Code § 399.2 (a)(1): It is the policy of this state, and the intent of the Legislature, to
reaffirm that each electrical corporation shall continue to operate its electric distribution grid
in its service territory and shall do so in a safe, reliable, efficient, and cost-effective manner.
Pub. Util. Code § 399.2 (a)(2): In furtherance of this policy, it is the intent of the Legislature
that each electrical corporation shall continue to be responsible for operating its own electric
distribution grid including, but not limited to, owning, controlling, operating, managing,
maintaining, planning, engineering, designing, and constructing its own electric distribution
grid, emergency response and restoration, service connections, service turnons and turnoffs,
and service inquiries relating to the operation of its electric distribution grid, subject to the
commission's authority.


*4  The Commission's 2009 decision explained the potential for “significant” adverse impacts on
the public as a result of power shutoffs due to wildfire concerns. 10  The Commission identified
15 major areas of potential concerns: (1) failure of critical communications networks, 11  (2)
loss of functional communication facilities at the customer premises, (3) wide ranging adverse
public safety impacts due to loss of communication services, 12  (4) loss of news and information
services to disseminate emergency information to the public, (5) inability of the disabled, the
elderly, and the medically fragile to rely on electric-powered devices, specialized communications
equipment, refrigerated medications, and life support equipment, (5) adverse impact on schools
and the safety of children, (6) adverse impact on water supply, 13  (7) adverse impact on sewage
and sanitary services, 14  (8) significant costs for customers related to the provision of a different
source for energy supplies, (9) significant costs incurred by customers, such as businesses, during
a power shutoff, 15  (10) unique hardships suffered by economically disadvantaged customers, (11)
increased dangers, such as fire ignition, from the use of portable generators, (12) increased risks
of vehicle accidents due to loss of functioning traffic and street lights, (13) problematic evacuation
efforts due to the inability to timely transmit notices to evacuate, (14) diversion of public safety
personnel from primary duties to blackout-related concerns, and (15) inability to conduct of a
broad range of economic activities. 16


10 D.09-09-030 at 61.


11 D.09-09-030 at 34, stating that communications “service could start to fail for many
customers after 4-12 hours as batteries are exhausted and generator fuel is consumed. To
keep networks functioning, the exhausted batteries would need to be replaced with fresh
batteries or portable generators, and the generators would need to be refueled. This could
become a herculean task during a widespread and prolonged power shut-off event, as there
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are hundreds of sites in the Power Shut-Off Areas where backup power would be needed to
keep communications networks functioning.”


12 D.09-09-030 at 36, the Commission identifies failure of 911 calls to report fire, crimes,
medical emergencies, vehicle accidents, inability of first responders to communicate with
each other so that coordinated and timely responses are prevented, inability for residents to
receive emergency/evacuation notices, failure of health and security services, and inability
of senior or the disabled to use “lifeline” emergency buttons.


13 D.09-09-030 at 39, stating “pump stations provide water to tens of thousands of customers
and for firefighting purposes” and these pump stations lack backup power.


14 D.09-09-030 at 40, “In order to avoid spills or unlawful discharges, the Water Districts will
need to rent generators during power shut-off events to keep sewer facilities operating.”


15 D.09-09-030 at 40, “Such costs could include the rental of portable generators; lost business
revenues; lodging and restaurant costs for residents who leave the area while power is
shutoff; loss of refrigerated foods and medicines; and general loss of public convenience.”


16 D.09-09-030 at 34-43.


*5  In summarizing these harms in 2009, the Commission found:


[A] safe electric system is one which is operated to prevent fires. However,
operating a safe system also includes the reliable provision of electricity. Without
power, numerous unsafe conditions can occur. Traffic signals do not work, life
support systems do not work, water pumps do not work, and communication
systems do not work. As the California Legislature recognized in § 330(g),
‘[r]eliable electric service is of utmost importance to the safety, health, and welfare
of the state's citizenry and economy.' 17


17 D.09-09-030 at 61.


In concluding, the Commission gave additional guidance to IOUs on these power shutoffs,
emphasizing that, “there is a strong presumption that power should remain on for public safety
reasons.” 18  The Commission also stated that any future proposal must be “based on a cost-benefit
analysis that demonstrates (1) the program will result in a net reduction in wildfire ignitions, and
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(2) the benefits of the program outweigh any costs, burdens, or risks the program imposes on
customers and communities.” 19


18 D.09-09-030 at 61.


19 D.09-09-030 at 2 and 63.


1.3. 2010 - 2012 Related Commission Decisions


The Commission revisited the use by IOUs of power shutoffs as a wildfire mitigation measure
in 2012. The Commission issued additional guidance to IOUs on these power shutoffs in
D.12-04-024. 20  However, before issuing D.12-04-024, the Commission took steps in a separate
proceeding, R.08-11-005, 21  to apply the analysis in D.09-09-030 - for balancing the potential
benefits with the harms to the public resulting from these proactive power shutoffs - to all
electric utilities. On January 12, 2012, the Commission issued D.12-01-032 (in R.08-11-005) and
addressed the potential reliance by all investor-owned electric utilities on proactive power shutoffs,
as part of what the Commission referred to as, generally, fire prevention plans. 22


20 D.12-04-024, Decision Granting Petition to Modify Decision 09-09-030 and Adopting Fire
Safety Requirements for San Diego Gas & Electric Company (April 19, 2012).


21 R.08-11-005, Order Instituting Rulemaking to Revise and Clarify Commission Regulations
Relating to the Safety of Electric Utility and Communications Infrastructure Provider
Facilities (November 6, 2008).


22 D.12-01-032, Decision Adopting Regulations to Reduce Fire Hazards Associated with
Overhead Power Lines and Communication Facilities (January 12, 2012) at 58.


*6  In D.12-01-032, when addressing the increased risks of wildfire, the Commission directed all
electric utilities to consider developing fire prevention plans and explained that such plans may be
needed “to protect public safety... [by evaluating] the risk of wind-ignited power-line fires during
extreme fire-weather events ... in areas where it is determined that there is a relatively high risk
for such fires.” 23


23 D.12-01-032 at 58.


The Commission explained that these fire prevention plans could include, as a component, shutting
off power to mitigate the risk of wildfire ignition and directed IOUs to file separate applications
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if they intended to rely on such power shutoffs in their fire prevention plans. 24  Importantly,
in D.12-01-032, the Commission specifically found that these applications must account for all
the directives applicable to SDG&E in D.09-09-030 (summarized above), including the potential
harms to the public from any such power shutoffs. 25


24 D.12-01-032 at 55-56.


25 D.12-01-032 at 55-56.


In D.12-04-024, when addressing SDG&E's application, the Commission adopted the following
protection mechanisms and reporting requirements related to proactive power shutoffs: (1) a
10-day post-event reporting requirement, (2) the reporting of all the factors considered by the
utility leading up to the decision to shut off power, 26  (3) directing utilities to identify certain
essential services and vulnerable populations that might need extra or earlier notice prior to a power
shutoff, 27  and (4) emphasizing that proactive power shutoffs used for wildfire mitigation should
only be used as a last resort, citing to the provision in Pub. Util. Code § 330(g) that “[r]eliable
electric service is of utmost importance to the safety, health, and welfare of the state's citizenry
and economy.” 28


26 D.12-04-024 at 36-37. The Commission stated, “SDG&E shall submit the report no later
than 10 business days after the shutoff event ends.” Throughout this decision, the use of
the term, 10-day post-event report, refers to the report first mandated by the Commission in
D.12-04-024 and to be filed 10 business days after the end of the event. This requirement
remains in place today.


27 D.12-04-024 at 10, the Commission found that prior notice was critical and identified
certain customers and members of the community that may particularly suffer harm in the
event of a power shutoff, finding that SDG&E should provide as much notice as feasible
before shutting off power so that “essential services (e.g., schools, hospitals, prisons, public
safety agencies, telecommunications utilities, and water districts) and customers who are
especially vulnerable to power interruptions (e.g., customers who rely on medical life-
support equipment) may implement their own emergency plans.”


28 D.12-04-024 at 29-30.


1.4. 2018 - Related Commission Decisions
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*7  The Commission next addressed these power shutoffs in 2018. On July 12, 2018, the
Commission issued Resolution ESRB-8. 29  In that Resolution, the Commission, responding to
the destruction caused by the 2017 wildfires and with the understanding that some of these fires
were caused by IOU infrastructure, 30  took additional steps to extend the rules and regulations
for these proactive power shutoffs to all electric IOUs - although the Commission had done this
previously in D.12-01-032 - and found that the power shutoff requirements pertaining to SDG&E
in D.09-09-030 and D.12-04-024 applied to all California investor-owned electric utilities. 31


29 Resolution ESRB-8 (July 12, 2018).


30 Resolution ESRB-8 (July 12, 2018) at 2.


31 Resolution ESRB-8 (July 12, 2018) at 1.


While the Commission had already made it clear in D.12-01-032 that the requirements
in D.09-09-030 applied to all electric IOUs, 32  Resolution ESRB-8 further confirmed the
applicability of the prior rules and regulations to all electric IOUs and, in addition, strengthened
the reporting, public outreach, and notification requirements before, during and after proactive
power shutoffs. 33  The Resolution further directed the IOUs to mitigate the harm to the public. 34


32 D.12-01-032 at 55-56, stating “Any electric IOU that intends to shut off power as part of
its fire-prevention plan must file an application for authority to do so. The application shall
demonstrate with a cost-benefit analysis developed in accordance with the guidance provided
by D.09-09-030 that the benefits of shutting of power in terms of a net reduction in wildfire
ignitions outweigh the substantial costs, burdens, and risks that shutting off power would
impose on customers and communities affected by the shutoff. 32  The application must also
include mitigation measures to reduce or eliminate the inevitable adverse impacts caused
by shutting off power. Special effort should be placed on mitigating the adverse impacts on
people with disabilities, providers of essential services, and schools. An electric IOU may
not shutoff power as a part of its fire-prevention plan until the Commission has granted
authority to do so.”


33 Resolution ERSB-8 (July 12, 2018) at 2.


34 Resolution ERSB-8 (July 12, 2018) at 2.


Specifically, Resolution ESRB-8 directed, among other things, the IOUs to follow these additional
directives related to proactive power shutoffs: (1) submit post-event reports when the public
is advised of a potential power shutoff even if the utility does not actually shut off power;
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(2) include in post-event reports community contacts for the affected area, an explanation if
advanced notice was not provided two hours before the power shutoff, and a description of the
community assistance locations open during the power shutoff, (3) submit a one-time report to the
Commission's Safety and Enforcement Division (SED) that, among other things, identifies the state
agencies, local agencies, and tribal governments the IOU will coordinate with in developing a plan
to shut off power as a wildfire mitigation measure, the IOU's plan for noticing customers before and
during a power shutoff, and the IOU's plans for mitigating harm to the public when a power shutoff
occurs, (4) meet with representatives from local communities that may be affected by power
shutoffs before putting the practice in effect, (5) discuss details of any potential power shutoff
and the mitigation measures that the communities should consider putting in place, including
information about any assistance the IOU may be able to provide during PSPS events, (6) as soon
as practicable before an actual power shutoff, notify and communicate with fire departments, first
responders, local communities, governments, communications providers, and community choice
aggregators, and (7) assist critical facility customers to evaluate their need for backup electric
power, which may include the utility's provision of generators to critical facilities. 35


35 Resolution ERSB-8 (July 12, 2018) at 5-7.


*8  On September 21, 2018, the Legislature passed Senate Bill (SB) 901, specifically addressing
electric IOUs' use of power shutoffs as a wildfire mitigation measure. 36  SB 901 added and
amended a number of provisions of the Pub. Util. Code, including § 8386, requiring, among
other things, all California electric IOUs to prepare and submit annual Wildfire Mitigation Plans
to the Commission that described the IOUs' plans to prevent, combat, and respond to utility-
associated wildfires in their service territories. 37  As part of these plans, IOUs were directed to
address the use of power shutoffs as a wildfire mitigation measure. For example, Pub. Util. Code
§ 8386(c) required the plans to include “Protocols for ... deenergizing portions of the electrical
distribution system that consider the associated impacts on public safety, as well as protocols
related to mitigating the public safety impacts of those protocols, including impacts on critical first
responders and on health and communication infrastructure.” 38 Section 8386(c)(6) required the
Wildfire Mitigation Plans to include protocols for disabling reclosers and de-energizing portions
of the electrical distribution system that consider the associated impacts on public safety, including
impacts on critical first responders and on health and communication infrastructure. Section
8386(c)(7) required the Wildfire Mitigation Plans to include appropriate and feasible procedures
for notifying customers who may be impacted by the deenergization of electrical lines, including
the need for priority notice to critical first responders, health care facilities and operators.


36 SB 901 (Dodd, Stats. 2018, Ch. 626) to amend §§ 399.20.3, 854, 959, 1731, 2107, 8386, and
8387 of, to add §§ 451.1, 451.2, 748.1, 764, 854.2, 8386.1, 8386.2, 8386.5, and 8388 to, to
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add Article 5.8 (commencing with § 850) to Chapter 4 of Part 1 of Division 1 of, and to repeal
and add § 706 of, the Pub. Util. Code, relating to wildfires. SB 901 also amended and added
to the Public Resources Code, Civil Code, Health and Safety Code, and Government Code.


37 R.18-10-007, Order Instituting Rulemaking to Implement Electric Utility Wildfire Mitigation
Plans Pursuant to Senate Bill 901 (October 25, 2018) at 2.


38 Pub. Util. Code § 8386(c)(6).


*9  On October 25, 2018, shortly after the passage of SB 901, the Commission opened
R.18-10-007 as the forum to implement certain portions of SB 901, specifically the directives
pertaining to the IOUs' Wildfire Mitigation Plans. 39  On May 30, 2019, the Commission issued a
number of decisions in that proceeding with a separate decision on each IOU's Wildfire Mitigation
Plan. The Commission also adopted a further decision in 2020 pertaining to these plans and
numerous resolutions pertaining to 2020 plans. Some of these decisions include D.20-03-004,
D.19-05-036, 40  D.19-05-037, D.19-05-038, D.19-05-039, D.19-05-040, and D.19-05-041. 41  All
of these decisions addressed utility proactive power shutoffs used for wildfire mitigation.


39 R.18-10-007 (December 13, 2018) Order Instituting Rulemaking to Examine Electric Utility
De-Energization of Power Lines in Dangerous Conditions at 2 to 3.


40 D.19-05-036, the Commission issued a guidance decision on May 30, 2019, on the legal
meaning of the decision on the Wildfire Mitigation Plans pursuant to SB 901.


41 On May 30, 2019, the Commission issued the following: D.19-05-036, Guidance Decision
On 2019 Wildfire Mitigation Plans Submitted Pursuant To Senate Bill 901; D.19-05-039,
Decision on San Diego Gas & Electric Company's 2019 Wildfire Mitigation Plan Pursuant
To Senate Bill 901; D.19-05-037, Decision On Pacific Gas And Electric Company's 2019
Wildfire Mitigation Plan Pursuant To Senate Bill 901; D.19-05-038, Decision On Southern
California Edison Company's 2019 Wildfire Mitigation Plan Pursuant To Senate Bill 901;
D.19-05-040, Decision On 2019 Wildfire Mitigation Plans Of Liberty Utilities/CalPeco
Electric; Bear Valley Electric Service, A Division of Golden State Water Company; And
Pacific Power, A Division of PacifiCorp Pursuant To Senate Bill 901; D.19-05-041, Decision
On Horizon West Transmission, LLC's And Trans Bay Cable LLC's 2019 Wildfire Mitigation
Plans Pursuant to Senate Bill 901.


In 2018, the Commission took further action to address these proactive power shutoffs to provide
guidance to IOUs for promoting safe de-energizations. On December 19, 2018, the Commission
initiated this proceeding, R.18-12-005, to expand and strengthen the rules and regulations,
previously developed in 2009, 2012, and in early 2018, applicable to proactive power shutoffs
used as a wildfire mitigation measure.
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*10  In R.18-12-005, the Commission continues to address matters related to these proactive
power shutoffs or PSPS events and currently has framed two major topics in this proceeding (which
the Commission has placed on two different tracks).


One track serves as the Commission's primary forum for the development of rules and regulations
regarding these proactive power shutoffs. These rules and regulations are known as the PSPS
Guidelines. The other track of R.18-12-005 consists of an adjudicatory review of certain specific
aspects of PG&E's conduct related to the proactive power shutoffs in late 2019. More specifically,
on November 12, 2019, the assigned Commissioner and Administrative Law Judge issued an Order
to Show Cause on why PG&E should not be sanctioned by the Commission for violation of Pub.
Util. Code § 451, D.19-05-042, and Resolution ESRB-8 for its conduct concerning the PSPS events
on (1) October 9, 2019 - October 12, 2019, (2) October 23, 2019 - October 25, 2019, and (3)
October 26, 2019 - November 1, 2019. 42  The Commission's review of PG&E's conduct in the
Order to Show Cause regarding 2019 is ongoing. We describe our ongoing work in the other track
of R.18-12-005 further below.


42 R.18-12-005, November 12, 2019 Order to Show Cause is available
at: http://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M319/K530/319530378.PDF. The
Commission is reviewing the following topics pertaining to PG&E's 2019 PSPS events:
(1) the availability and functionality of PG&E's website, (2) the accuracy of online maps,
(3) the accessibility of the secure data transfer portals, (4) the sufficiency of the staffing at
call centers, (5) the sufficiency of advanced notice to customers, and (6) the sufficiency of
advanced notice to Medical Baseline customers.


1.5. 2019 - Related Commission Decisions and Legislation


In 2019, Assembly Bill (AB) 1054 (Holden, Ch. 79, Stats. 2019) was enacted as an urgency
measure to address the dangers and devastation from catastrophic wildfires in California caused
by electric utility infrastructure, including the increased costs to ratepayers resulting from electric
utilities' exposure to financial liability. AB 1513 (Ch. 396, Stats. 2019) subsequently modified
AB 1054 and a companion bill, AB 111 (Ch. 81, Stats. 2019), was also enacted. AB 1054 left in
place the components of Pub. Util. Code § 8386 that required the IOUs to address proactive power
shutoffs in their Wildfire Mitigation Plans.


In May 2019, the Commission issued its first decision in this proceeding, D.19-05-042, 43


which provided additional guidance to utilities when proactively shutting off power as a wildfire
mitigation measure. In this decision, the Commission adopted the Phase 1 De-Energization
Guidelines (also referred to as the Phase 1 PSPS Guidelines). 44  These rules and regulations are
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referred to, herein, as guidelines and rules (rather than just “guidelines”) to reflect the fact that
some are mandatory and some are discretionary. In D.19-05-042, the Commission reiterated the
need for utilities to identify the public harms of de-energizations and then to balance those harms
against potential wildfire mitigation benefits. 45  The Commission also reiterated that utilities must
only use power shutoffs as a last resort for wildfire mitigation. 46


43 D.19-05-042, Decision Adopting De-Energization (Public Safety Power Shut-Off)
Guidelines (Phase 1 Guidelines) (May 30, 2019).


44 D.19-05-042 at Appendix A.


45 D.19-05-042, Appendix A at A24.


46 D.19-05-042, Appendix A at A1.


*11  Following the Commission's adoption of D.19-05-042, the IOUs initiated numerous PSPS
events during the 2019 fire season to a degree not seen in the past to mitigate the potential
for wildfire caused by utility infrastructure. Between October 2, 2019 and November 26, 2019,
with the onset of hazardous fall weather conditions in California, including high winds and dry
conditions, PG&E, SCE, and SDG&E proactively shut off electricity to approximately 2,153,906
customer accounts, 47  including 76,978 customer accounts that depended on electric power for
medical needs. 48


47 Customer accounts are generally a household or business.


48 SED Report at 3, Table 1; See also, Public Advocates Office at the California Public Utilities
Commission (Cal Advocates) October 16, 2020 Opening Comments at i. A customer account
is included in this total each time power was shut off, which means, for example, if a customer
account was de-energized twice in late 2019, it is counted twice in this total.


In response to these PSPS events, on November 13, 2019, the Commission also opened an
investigation into those PSPS events initiated by PG&E, SCE, and SDG&E, I.19-11-013. 49  In the
first part of this investigation proceeding, SED issued a report (SED Report) on its review of the
2019 PSPS events. In putting together its report, SED reviewed all the proactive power shutoff
events that occurred in late 2019, five PG&E proactive power shutoffs, six SCE proactive power
shutoffs, and two SDG&E proactive power shutoffs. This SED Report was also incorporated into
the record of this proceeding by the September 14, 2020 Administrative Law Judge ruling and is
further discussed below. The Commission's investigation proceeding, I.19-11-013, is ongoing and
a proposed decision was published on April 20, 2021. 50
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49 I.19-11-013, Order Instituting Investigation on the Commission's Own Motion on the Late
2019 Public Safety Power Shutoff Events. (November 13, 2019). The documents filed in this
proceeding are available on the Commission's website at Docket Card.


50 I.19-11-013, April 20, 2021 Proposed Decision of the Administrative Law Judge Addressing
the Late 2019 Public Safety Power Shutoffs by Pacific Gas and Electric Company, Southern
California Edison Company, and San Diego Gas & Electric Company to Mitigate the Risk
of Wildfire Caused by Utility Infrastructure.


1.6. 2020 - Related Commission Decisions


On May 28, 2020, the Commission adopted the second decision in this proceeding, D.20-05-051,
which included additional guidelines, rules, and regulations that expanded upon those previously
adopted in the above-noted decisions, including Resolution ESRB-8 and D.19-05-042. 51  These
additional guidelines, rules, and regulations are referred to as the Phase 2 PSPS Guidelines.
In D.20-05-051, the Commission, among other things, directed the IOUs to regularly convene
working groups to engage with interested stakeholders regarding wildfire safety and PSPS
events; explore and identify ““lessons learned” and “best practices;” conduct PSPS exercises in
preparation for proactive de-energization events; and plan for the provision of community resource
centers.


51 D.20-05-051, Decision Adopting Phase 2 Updated and Additional Guidelines for De-
Energization of Electric Facilities to Mitigate Wildfire Risk (May 28, 2020).


2. Phase 3 R.18-12-005 - Issues Before the Commission


*12  As stated in the February 19, 2021 scoping memo issued for Phase 3 of this proceeding, the
purpose of this phase of the proceeding is for the Commission to consider whether existing PSPS
guidelines, rules, and regulations, which were adopted in prior Commission decisions, including
Resolution ESRB-8, D.19-05-042, D.20-05-051, should be further refined in advance of the 2021
wildfire season. Attachment 1 to the February 19, 2021 scoping memo included a staff proposal,
with recommended updated and new guidelines, rules, and regulations based on the Commission's
review of Resolution ESRB-8, D.19-05-042, D.20-05-041, post-PSPS event reports, the responses
to those reports, the SED Report 52  and comments filed on the SED Report in this proceeding
and in the related proceeding, I.19-11-013. The February 19, 2021 scoping memo established a
schedule for parties to file comments on the staff proposal on or before March 19, 2021 and reply
comments on or before March 29, 2021.
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52 SED completed its report on April 30, 2020, entitled Public Report on the Late 2019 Public
Safety Power Shutoff Events (April 30, 2020) (herein ““SED Report”).


On March 19, 2021, the following parties filed their respective opening comments on the issues
set forth in the staff proposal attached to the February 19, 2021 scoping memo: Acton Town
Council, CA Large Energy Consumers Association (CLECA); California State Association of
Counties (CSAC); Center for Accessible Technology (CforAT); Energy Producers and Users
Coalition (EPUC); Golden State Power Cooperative (Golden State Power); Pioneer Community
Energy; East Bay Community Energy; and Sonoma Clean Power Authority (collectively, the Joint
CCAs); California Cable & Telecommunications Association, Consolidated Communications of
California Company, Frontier and the Small LECs (collectively, Joint Communications Parties);
Counties of Kern, Marin, Mendocino, Napa, Nevada, San Luis Obispo, Santa Barbara, and
Sonoma, and the Cities of Santa Rosa and Simi Valley (collectively, the Joint Local Governments);
Mussey Grade Road Alliance (Mussey Grade); Northern California Power Agency (NCPA);
Pacific Gas and Electric Company (PG&E); Public Advocates Office (Cal Advocates); Rural
County Representatives of CA (Rural Counties); San Diego Gas & Electric Company (SDG&E);
Small Business Utility Advocates (SBUA); Southern California Edison (SCE); State Council
on Developmental Disabilities (SCDD); The Utility Reform Network (TURN); and William B.
Abrams (Abrams).


On March 29, 2021, the following parties filed their respective reply comments on the issues
set forth in the staff proposal attached to the February 19, 2021 scoping memo: Acton Town
Council; CLECA and EPUC; CforAT; County of Santa Clara (Santa Clara County); Disability
Rights Education and Defense Fund and Disability Rights California (collectively, Disability
Rights); Golden State Power; Joint CCAs; CTIA - The Wireless Association (CTIA); Joint Local
Governments; Mussey Grade; NCPA; PG&E; Rural Counties; SDG&E; SBUA; and SCE.


*13  The substance of these comments is discussed below.


3. Jurisdiction


Pub. Util. Code §§ 451 and 399.2(a) provide IOUs with authority to de-energize power lines
to protect public safety. However, such a de-energization, which leaves communities and
essential facilities without power, brings its own risks and hardships, particularly for vulnerable
communities and individuals.


The California Constitution and Public Utilities Code provide the Commission with broad
jurisdiction to adopt and enforce regulations regarding the safety of utility facilities and
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operations. 53  Utilities are required by Pub. Util. Code § 702 to “obey and comply” with such
requirements. 54  Moreover, the Commission has broad authority to implement safety requirements
for utilities under Pub. Util. Code § 451. 55


53 California Constitution, Article XII, §§ 3 and 6, and Pub. Util. Code §§ 216, 701, 761, 768,
770, 1001, 8037 and 8056; See, San Diego Gas & Electric Company v. Superior Court (1996)
13 Cal.4th 893, 923-924.


54 See,Pub. Util. Code §§ 761, 762, 767.5, 768, and 770.


55 D.20-07-011, Decision Adopting Wireless Provider Resiliency Strategies (July 16, 2020) at
16-17.


Moreover, well-established precedent confirms that the obligation of utilities to “promote safety”
under Pub. Util. Code § 451 is “absolute” 56  and is a longstanding requirement since and before its
enactment in 1951. 57  Enacted in 1911, the predecessor to Pub. Util. Code § 451, Public Utilities
Act, Art. II, Sec. 13(b), also required utilities to promote safety. 58  Additional support for the state
policy requiring safe electric utility operations is also found in Pub. Util. Code § 399.2(a). 59


56 D.15-04-021 at 51; see D.15-04-024 at 188-89: “We fully concur with the proposition that
a public utility should make safety the highest priority, even at the expense of shareholder
returns. This reflects our view that the requirement of Pub. Util. Code § 451 to “furnish and
maintain such adequate, efficient, just, and reasonable service, instrumentalities, equipment,
and facilities... as are necessary to promote the safety ... of its patrons, employees, and the
public” is absolute and cannot be compromised by shareholder return considerations; see
D.15-04-024, at 190: “As we noted in Section 7.1.2.13 above, the absolute safety obligation
created by Pub. Util. Code § 451 means that PG&E must spend whatever is necessary for safe
operations and practices without regard to whether operational savings have been achieved.”


57 D.15-04-021 at 27.


58 D.15-04-021, at 27: “Similarly, California Public Utilities Act, Article II Sec. 13(b), which
was in effect from 1911 to 1951, required that “every public utility shall furnish, provide
and maintain such service, instrumentalities, equipment and facilities as shall promote the
safety, health, comfort and convenience of its patrons, employees and the public.”'


59 D.13-03-032, at 43, citing Pub. Util. Code § 399.2(a)(1) at footnote 58: “See Publ. Util.
Code §§ 399(b), 399.2(a) and 399.8(a);” D.02-04-055, at 35, footnote 10: “§ 399.2(a.);”
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D.09-09-030, at 78-81; and D.19-05-042 at 9. Several decisions also state the same or similar
phrase, such as Resolution ESRB-8, D.09-08-030, D.12-04-024, and D.20-05-051.


4. Reasonableness of PSPS Events and IOU Efforts
to Mitigate Potential Harms of PSPS Events


*14  In comments filed in Phase 3 of this proceeding, a number of parties express frustration at the
lack of focus in the Phase 3 scoping memo and the attached staff proposal on developing criteria
by which to assess the reasonableness of IOUs' decisions to initiate and conduct PSPS events.
These comments strongly indicate a need to clarify the Commission's regulatory framework for
public safety power shutoffs.


As a foundational matter, it is necessary to distinguish between (1) reasonableness of a utility's
decision to shut off power under Pub. Util. Code §§ 451 and 399.2(a), and (2) reasonableness of a
utility's efforts to provide notification and to mitigate the safety impacts of de-energization, after
the utility has determined to shut off power under Pub. Util. Code §§ 451 and 399.2(a).


Regarding reasonableness of a utility's decision to shut off power under Pub. Util. Code §§ 451
and 399.2(a), past Commission decisions have consistently articulated the Commission's authority
to review such utility decisions, and that the Commission may consider such factors as:


• necessity to protect public safety;


• the utility's reliance on other available alternatives;


• whether the utility reasonably believed there was an imminent and significant risk of strong winds
causing major vegetation-related impacts on its facilities during periods of extreme fire hazard;


• the utility's efforts to mitigate the adverse impacts to its customers and communities in areas
where the utility shut off power; and


• other factors as appropriate.


Implicit within the above factors, combined with the utilities' responsibility to promote safety
under Pub. Util. Code §§ 451 and 399.2(a), are the notions, articulated in D.19-05-042, that the
utilities must weigh the ““benefit” of de-energization (i.e., the reduced risk of harm from wildfires)
against the potential public safety risks associated with shutting off power, 60  and that - because of
the significant potential public safety risks associated with shutting off power -- the utilities must
treat PSPS as a measure of last resort. 61
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60 D.19-05-042, at 108 and Appendix A at A24.


61 D.19-05-042, at 69.


Importantly, the question of whether to review the reasonableness of a utility's decision to shut
off power is at the Commission's discretion, and because utilities have authority to shut off power
under Pub. Util. Code §§ 451 and 399.2(a) and because such decisions are fact-specific, such
review is conducted after the fact. The Commission has factors, as described above, that it may
consider when reviewing the reasonableness of past decisions to shut off power; this is distinct,
however, from establishing rigid triggers or criteria by which the utilities must abide to determine
whether to shut off power. D.12-04-024 declined to adopt a “position that that SDG&E should
be prohibited from shutting off power at wind speeds below 91 mph...It would be extremely
dangerous to prohibit SDG&E from shutting off power when SDG&E reasonably believes there is
an imminent danger of energized power lines falling onto tinder dry vegetation in Santa Ana wind
conditions and there are no other safety measures available (e.g., automatic re-closers) to prevent
a fire.” 62  While the Commission has not to date undertaken a review of the reasonableness of a
utility's decision to call a PSPS event, the Commission can do so at any time.


62 D.12-04-024 at 32.


*15  Regarding reasonableness of a utility's efforts to implement a PSPS event, including
providing notification and mitigating the safety impacts of deenergization after the utility has
determined to shut off power under Pub. Util. Code §§ 451 and 399.2(a), the PSPS guidelines
the Commission has established through Resolution ESRB-8, D.19-05-042 and D.20-05-051 are
intended to enable Commission review of whether such implementation efforts were reasonable.
Again, such review is likely so fact-specific that it is done after the fact, and again such review is
at the Commission's discretion, but the Commission did express an intent to consider whether to
develop “reasonableness criteria” in this proceeding. 63  In this context, however, “reasonableness”
is more appropriately understood as the reasonableness of an IOU's PSPS implementation efforts.
As part of this process, we clarify here that SED's role is to review past deenergization events to
determine whether utilities complied with the PSPS guidelines and rules. For these reasons, going
forward, we will refer to SED's review as a “compliance review,” rather than a reasonableness
review. Such determination of compliance will factor into any consideration by the Commission,
at our discretion, of whether a utility's PSPS implementation efforts were reasonable. To the extent
the PSPS guidelines do not allow staff to reach findings of compliance without having to resort
to subjective determinations, further work may be needed to refine the guidelines so that staff has
objective criteria by which to determine compliance.
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63 D.19-05-042 at 109 and Appendix A at A25.


This decision modifies the language in the Phase 1 guidelines and rules, adopted by D.19-05-042,
to replace reference to “SED's reasonableness review” with “SED's compliance review.” In
response to comments raised by Cal Advocates, this decision makes clear that a finding by SED
that an IOU complied with PSPS guidelines and rules does not create a rebuttable presumption of
reasonableness by an IOU, and an IOU may not raise a finding of compliance as an affirmative
defense in any reasonableness review by the Commission.


5. Future Compendium of PSPS Guidelines and Rules


The need for a compendium that includes all the guidelines, rules, and regulations adopted by
the Commission to guide IOU conduct before, during, and after PSPS events has been a priority
for many parties since 2019. In comments to the February 19, 2021 Phase 3 scoping memo, a
number of parties note that D.20-05-051 stated the Commission intended, as part of Phase 3 of
this proceeding, to develop a General Order to codify the proactive de-energization guidelines
contained in Resolution ESRB-8, D.19-05-042, and D.20-05-051. These parties emphasize
the complexity and potential confusion resulting from having to refer to numerous different
Commission documents to fully understand the Commission's PSPS guidelines and rules and,
therefore, urge the Commission to follow through with consolidating all the guidelines and rules
into one document. On March 29, 2021, the Joint CCAs and Central Coast Community Energy
and Redwood Coast Energy Authority jointly filed a motion in this proceeding requesting the
Commission to open an additional track in Phase 3 to develop a de-energization general order.


*16  By this decision, we set forth a process for moving forward on this important matter and
grant the March 29, 2021 motion, to the extent it requests the Commission to promptly consider
this matter. We set forth a process for compiling all the rules and guidelines in a single document
below. We agree that consolidating our various PSPS guidelines and rules is necessary and confirm
that it is our intent to do so, as quickly as possible after the issuance of this decision.


Because the purpose of this future consolidated document will be to maximize the ease of reference
to all existing guidelines and rules that have already been adopted by the Commission, we intend
to provide flexibility to Commission staff in determining how best to develop and update this
document for that purpose (i.e., ease of reference). We envision a process whereby a proposed set
of guidelines and rules will be issued for party comment as part of a ruling by the Administrative
Law Judge or the Assigned Commissioner. A workshop may also be helpful. After we review
the comments and other input on the staff's draft compilation, we intend to revise the draft
compilation of guidelines and rules and present a final consolidated set of guidelines and rules.
Further work may also be needed to ensure the PSPS guidelines and rules provide staff with the
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necessary guidance from the Commission to review PSPS post-event reports for compliance with
the Commission's guidelines and rules, as described in Section 4.


Therefore, this decision authorizes Commission staff to develop a compendium of the PSPS
guidelines and rules contained in Resolution ESRB-8, D.19-05-042, D.20-05-051, this decision,
and any other relevant decisions, rules or laws. It is our expectation that a draft compendium will
be presented for comment in a ruling by the Administrative Law Judge or Assigned Commissioner
after the issuance of this decision.


6. Phase 3 PSPS Guidelines and Rules


We address each section of the staff's proposal in sequential order; reference to a specific guideline/
rule in the staff proposal, for example the first guideline/rule included in Section I of the staff
proposal (Notifications), is expressed as “guideline/rule I.1.” Except for the section addressing
Definitions (Section D of the staff proposal, and Section 6.4 herein), we describe and reproduce
the staff's proposal, summarize party comments, discuss the staff's proposal, and then provide the
adopted guidelines and rules. For the section addressing Definitions, we address each proposed
definition individually. We first address the preamble of the staff proposal.


The preamble of the staff's proposed guidelines includes a directive to the IOUs to file two annual
reports. The preamble to the staff's proposal provides, in part, as follows:
2. Each electric investor-owned utility must submit a pre-season report no later than 60 days after
the issuance of the Phase 3 final decision, then again annually by May 31.


*17 3. Each electric investor-owned utility must submit a post-season report annually, no later
than January 31. The report must follow a template provided by the Safety and Enforcement
Division (SED) no later than 60 days after the issuance of the Phase 3 final decision.


These directives have been incorporated into the part of this decision addressing Reporting, at
Section 6.11, herein.


6.1. Community Resource Centers


6.1.1. Staff Proposal


The staff proposal recommends additional requirements for the PSPS Guidelines regarding
Community Resource Centers (CRCs), such as regularly updating the existing CRC plan,
additional coordination with various communities on the locations of CRCs and the services
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provided at CRCs, additional resources to serve vulnerable members of the community, specific
weather-related thresholds for establishing indoor or outdoor CRCs, and increasing the availability
of information pertaining to the location and services at CRCs prior to a PSPS event.


The staff's proposal is as follows:


A. Community Resource Centers (CRCs)


1. Each electric investor-owned utility must update and finalize its CRC plan (for both fixed facility
and mobile locations) for inclusion in its pre-season report.


2. Each electric investor-owned utility must coordinate in advance with local and tribal
governments to: (a) identify sites for CRCs, (b) the level of services that will be available at those
centers, and (c) execute standing contracts in advance to ensure that CRCs can be opened quickly.


3. Each electric investor-owned utility must detail in its annual CRC plan how the CRCs will
provide the services and supplies required to serve medical baseline and AFN populations as
recommended by the respective local governments and health agencies.


4. Subject to current public health and safety protocols, each electric investor-owned utility must
implement only indoor CRCs when the air quality index (AQI) for that area is projected to be or
is at or above 101, which is the threshold AQI considered unhealthy for sensitive groups.


5. Subject to current public health and safety protocols, each electric investor-owned utility must
establish 90% of its CRCs for indoor use, unless the AQI is projected to be or is at or above 101,
in which case 100% of CRCs must be for indoor use.


6. Each electric investor-owned utility must make all CRC-location information publicly available
and easily accessible on its respective de-energization webpage at least 24 hours before de-
energization.


6.1.2. Party Comments


Regarding staff's proposed guidelines on CRCs, PG&E states that, by allowing the IOU to utilize a
combination of indoor and outdoor sites, at the utility's discretion, the Commission's existing rules
increase the ability of the IOU to serve affected customers and enhance the IOU's ability to flexibly
respond to evolving and variable conditions, while working in conjunction with the needs and
desires of local emergency management. 64  PG&E further states that if the rules mandate restrictive
quantitative requirements, such as AQI thresholds, without flexibility around whether the IOU may
open indoor or outdoor CRCs, the Commission could create unintended consequences detrimental
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to customers relying on CRCs. 65  PG&E states that a more flexible approach better balances the
goal to protect customers from unhealthy air with the goal of providing CRC resources in easily
accessible locations. 66


64 PG&E Opening Comments at 3.


65 PG&E Opening Comments at 3.


66 PG&E Opening Comments at 3.


*18  SCE suggests the Commission modify the staff's proposal so that IOUs are required to
only provide services within their “purview and expertise as utilities.” 67  SCE explains that the
Commission should not require IOUs to provide at CRCs all services or supplies “recommended”
by local governments or health agencies because that mandate extends beyond the IOU's mission
to provide utility services. 68  SCE further states that the Commission should revise the staff's
proposal to provide IOUs with flexibility in implementing indoor or outdoor CRCs, subject to the
then-current public health and safety protocols. 69  SCE states that projected AQI levels should be
one factor IOUs consider in selecting an indoor CRC versus an outdoor CRC but the guidelines
should not reference a specific AQI threshold and minimum percentage of indoor CRCs. 70  SCE
explains that the requirement to consider AQI is a positive revision but the Commission must give
the IOUs flexibility to consider AQI as one of many factors in setting up CRCs so that IOUs can
best ensure that the specific community's needs and all safety considerations are taken into account
in these decisions. 71  Additionally, SCE states that finding locations for CRCs in remote areas is
particularly challenging and the AQI threshold increases this challenge. 72  SCE also recommends
that the Commission only require IOUs to post CRC locations 24 hours in advance of a PSPS
event “when possible.” 73


67 SCE Opening Comments at 2.


68 SCE Opening Comments 3.


69 SCE Opening Comments at 8.


70 SCE Opening Comments at 8.


71 SCE Opening Comments at 10.


72 SCE Opening Comments at 10.
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73 SCE Opening Comments at 10.


SDG&E generally supports the staff's proposed modifications to the CRC guidelines. 74  However,
SDG&E recommends that, while strategies to support the medical baseline and AFN populations
should be incorporated into the IOUs' CRC planning, the CRCs should not be a substitute for
personal comprehensive emergency preparedness plans by the vulnerable populations. 75


74 SDG&E Opening Comments at 2.


75 SDG&E Opening Comments at 2.


*19  Joint CCAs recommend modifying the staff's proposal to require IOUs to provide the level
of service at CRCs determined necessary by local and tribal governments, rather than simply
requiring “coordination” on the level of services provided. 76  Joint Local Governments states
that IOUs should be required to consult with additional agencies, beyond those cited in the staff
proposal, including local offices of emergency management and public health officials, when
deciding on CRC locations and types, just as the IOUs did during the 2020 and early 2021 proactive
de-energization events. 77  Cal Advocates recommends the Commission adopt guidelines to require
IOUs to report on CRC metrics, including usage metrics, customer feedback, and challenges
faced when setting up and providing CRCs. 78  Cal Advocates suggests that these CRC metrics be
provided annually, in a post-season annual report. 79


76 Joint CCAs Opening Comments at 3.


77 Joint Local Governments Opening Comments at 7.


78 Cal Advocates Opening Comments at 9.


79 Cal Advocates Opening Comments at 9.


Rural Counties generally agrees with the staff's proposed CRC guidelines and states that the
Commission should additionally require the IOUs to update their CRC plans annually, between
PSPS seasons, and that coordination between the IOUs and local governments regarding CRCs is
critical. 80  Rural Counties further suggests that the current hours of operation, which are 8 a.m.
to 10 p.m., may be insufficient to meet the needs of medically sensitive residents who need to
recharge medical devices during the evening hours (after 10 p.m.) and, for this reason, customers
must be provided ample time to plan alternative ways to meet their electricity needs. 81  Toward this
end, Rural Counties supports the staff's proposal recommending that IOUs make CRC locations
publicly available at least 24-hours before a PSPS event and further suggests that the Commission
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require IOUs to include the location of CRCs in customer PSPS notifications. 82  In addition, Rural
Counties states that, if IOUs close CRCs at 10 p.m., individuals, including the medically vulnerable
who rely upon electricity for critical needs, may have nowhere to go, except for facilities with
access to electricity open during the night, such as hospitals or emergency rooms, and, therefore,
the Commission should consider requiring some CRCs to be open 24-hours. 83  Rural Counties
also points out that because IOUs may find private organizations with facilities appropriate for use
as CRCs, the proposed guidelines should be modified to specify that contracts can be made with
private entities, not just governmental or tribal entities. 84  Rural Counties agrees the IOUs should
detail how their CRCs will provide recommended services and supplies in an annual report. 85


80 Rural Counties Opening Comments at 2.


81 Rural Counties Opening Comments at 2-4.


82 Rural Counties Opening Comments at 2-4.


83 Rural Counties Opening Comments at 3.


84 Rural Counties Opening Comments at 3-4.


85 Rural Counties Opening Comments at 4.


*20  Abrams states that increased coordination between IOUs and governments is critical but
the Commission must focus on the exact type of coordination needed and clearly define the roles
and responsibilities. 86  For example, Abrams suggests CRC Service Level Agreements must be
defined to ensure IOU accountability (or government accountability) so that ratepayers know who
is responsible for what in terms of the CRCs. 87  Abrams agrees with other parties that simply
using AQI for determining the suitability of indoor versus outdoor CRCs is too narrow of an
analysis and the IOU's decision must also consider high heat and high wind measures by relying on
specific metrics, such as the National Weather Service's definition of “Excessive Heat Warning”
as having a heat index of 105-degree F or greater that will last 2 hours or more. 88  Overall, Abrams
suggests that the Commission direct the IOUs to use at least three measurements (temperature,
wind, and air quality) to set an interdependent threshold to establish when CRCs should be indoors
or outdoors. 89  Regarding the location of CRCs, Abrams states that giving 24 hours' notice of
the location of the CRC, as recommended by the staff's proposal, is insufficient because some
customers must engage in extensive planning to safely get to a CRC during a PSPS event. 90


Abrams suggests no reasons exist that IOUs cannot announce locations of CRCs far in advance,
at least prior to wildfire season, to prepare customers and that waiting for adverse conditions is
the wrong time to provide this information to customers. 91  Abrams points out that pre-defined
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evacuation routes and shelters exist for other disaster scenarios and should so be available for
CRCs and PSPS events. 92


86 Abrams Opening Comments at 5.


87 Abrams Opening Comments at 6.


88 Abrams Opening Comments at 6-7.


89 Abrams Opening Comments at 7.


90 Abrams Opening Comments at 7.


91 Abrams Opening Comments at 7.


92 Abrams Opening Comments at 7-8.


6.1.3. Discussion


The staff's proposed guidelines regarding CRCs offered a number of revisions and additions to
the existing directives for consideration by parties. In response to comments by parties on the
staff's proposal, we modify the staff's proposal to clarify our intent that CRCs must be community
oriented, broadly accessible, and serve the safety needs of access and functional needs and
vulnerable populations. 93  We also modify the staff's proposal to enhance the decision-making
process by IOUs concerning the location and services provided at CRCs, improve the ability of
customers to access electricity when CRCs are closed at 10 p.m., increase the transparency of the
location and services provided at CRCs by adopting additional reporting requirements, and clarify
the relationship between local jurisdictions and IOUs when establishing the details pertaining to
CRCs.


93 D.20-05-051, Appendix A at 5, states that one of the purposes of CRCs must be to provide
services to “access and functional needs and vulnerable populations.”


*21  First, we address the staff's proposal to “update” CRC plans and to include these plans with
the annual “pre-season report.” By way of background, in D.20-05-051, the Commission required
utilities to “finalize” CRC plans before the expiration of 60 days following the effective date of
that decision, May 28, 2020. 94  However, the Commission did not adopt any requirements that
the IOUs prepare future CRC plans, such as updates or revisions to this initial CRC plan required
in D.20-05-051. 95  Furthermore, in D.20-05-051, the Commission stated that the IOUs “shall
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finalize” a CRC plan by a set deadline but did not adopt any provisions directing the IOUs to file
or submit these CRC plans to the Commission. 96


94 D.20-05-051 at Conclusion of Law 25.


95 D.20-05-051, Appendix A at 5-6.


96 D.20-05-051, Appendix A at 5.


To build upon the current requirements and increase the transparency around CRCs, we adopt the
staff's proposal that IOUs annually prepare updates to the CRC plans required in D.20-05-051. We
additionally require the filing (rather than only the preparation, per D.20-05-051) of these updated
CRC plans. The IOUs will file their annual CRC plans as part of an annual report, the [current year]
Pre-Season Report, required herein and addressed in Section 6.11. This filing requirement will
again enhance transparency around CRCs. The Commission and stakeholders should be better able
to track important issues related to the IOUs' provision of services and the locations of CRCs before
PSPS events occur and, in addition, evaluate the effectiveness of CRCs after the PSPS events.


We also modify the staff's proposal to specify that IOUs are required to coordinate (and use “best
effort,” as noted below) with a broader group of entities than recommended in the staff's proposal
when deciding in advance of PSPS events on the location and the extent of the services to be
provided at the CRCs. The staff's proposal recommended that IOUs “must coordinate in advance
with local and tribal governments” on certain details, such as the location, and resources provided.
Based on comments by parties, we find that additional entities should be specified as included
in the directive for advanced coordination, notably local offices of emergency management and
public health officials.


With regard to the CRC plans, we point out that the Commission required in D.20-05-051
that IOUs consult with specific entities when preparing CRC plans, including “regional local
government, Advisory Boards, public safety partners, representatives of people/communities
with access and functional needs, tribal representatives, senior citizen groups, business owners,
community resource organizations, and public health and healthcare providers.” 97  The staff's
proposal only refers to “respective local governments and health agencies” when describing the
entities IOUs must consult with in preparation of these plans. Therefore, we clarify that all the
above entities are included in the staff's proposal and modify the proposal accordingly to ensure
that IOUs and stakeholders understand their respective roles and responsibilities pertaining to the
required “consultation” when preparing these plans. 98
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97 D.20-05-051, Appendix A at 5.


98 D.20-05-051, Appendix A at 5.


*22  In today's decision, we also specify additional entities, in addition to those identified in the
staff's proposal, that IOUs must consult with when IOUs decide the actual locations of CRCs
and actual services provided (in contrast to the preparation of the CRC plans) in advance of a
PSPS event. In response to comments by parties, we adopt the staff's proposal that recommends
that certain entities, i.e., local and tribal governments, be consulted about the actual locations and
services provided at CRCs, and we include additional entities that IOUs must consult with in this
regard. The IOUs' responsibility to consult with specific entities regarding the actual locations of
CRCs and actual services provided at the CRCs (not the CRC plans) in advance of a PSPS event
will also include local offices of emergency management and public health officials so that the
decision-making of the IOUs is enhanced to consider the concerns of these entities.


In response to comments regarding the actual services provided by IOUs at CRCs, we revise
our discretionary statement in D.20-05-051 that IOUs should provide, at a minimum, certain
services to make it mandatory. We revise the following language in D.20-05-051 by replacing
“should” with “must:” “CRCs should, at a minimum, provide device charging stations that are
capable of powering medical devices, cellular network services, water, chairs, PSPS information
representatives, and restrooms.” 99  We find that these services are basic necessities during PSPS
events and must be provided at CRCs. This revision is noted below.


99 D.20-05-051, Appendix A at 6.


In response to comments by parties that, while advance contracts for CRCs would be beneficial, as
recommended by the staff's proposal, we agree that additional contracting opportunity for CRCs
might be needed. Therefore, we modify the language in the staff's proposal that IOUs contract, in
advance, with local governments and tribes for CRCs to include language to open the contracting
opportunities in advance of fire season to any entity or individual with a suitable location and space.


Regarding the staff's proposal that IOUs abide by certain pre-determined weather-related
thresholds to decide whether indoor or outdoor CRCs are appropriate, we find that IOUs and
some parties provide sufficient reasons to provide IOUs with more discretion and flexibility than
the staff's proposal to account for the possibility of rapidly changing weather and environmental
conditions leading up to a PSPS event and to better protect the public safety in a changing
environment. Therefore, we do not adopt specific thresholds recommended by the staff's proposal.
Instead, consistent with recommendations by several parties, we direct IOUs to consider a number
of factors, including, at a minimum, temperature, wind, and air quality, as part of the IOU's
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overall decision-making process on whether to open CRCs inside, outside, or both. In addition,
we direct IOUs to consult all applicable safety guidelines when making this decision to ensure
that vulnerable individuals are considered within the potentially rapidly changing weather and air
quality conditions.


*23  In response to requests by parties to direct IOUs to make CRCs available 24 hours during
PSPS events (all day and all night) to provide access to critical services and resources for the
medically vulnerable, we decline to adopt such a directive at this time. In making this decision,
we seek to balance the concerns expressed by IOUs regarding the overall wellbeing of their
staff, who are not trained to work night shifts and have limited skills in providing 24-hour
services to the medically vulnerable, with the serious concerns expressed by parties regarding the
needs of the medically vulnerable, especially the potential need for electricity by the medically
vulnerable during all hours of the day and night. At this time, we do not require IOUs to make
CRCs available 24 hours but do direct IOUs to proactively inform the public of where the
public can access electricity during the hours the CRC is closed. In adopting this directive, we
take into consideration the assertions by the IOUs that IOUs are not best positioned to create
personal emergency preparedness plans for the medically vulnerable members of the community.
While utilities must do more to prepare communities, including access and functional needs and
vulnerable populations, for PSPS events, we urge all stakeholders and governments to continue
their ongoing work with communities and these individuals so that emergency preparedness
plans for access and functional needs and vulnerable populations are in place for the potential of
customers facing multiple days without electricity during a PSPS event. If our directive that IOUs
must proactively inform the public of the availability of facilities with electricity when the CRCs
are closed does not sufficiently mitigate this concern regarding the medically vulnerable, we will
revisit the required hours of operation of CRCs.


While we adopt additional protections for the medically vulnerable, we remain concerned that
community members vulnerable to health problems in the absence of electricity receive access to
power and other services needed to maintain their health and wellbeing. The IOUs claim they need
flexibility in establishing the services available at each CRC but we find an overriding need to
further protect the medically vulnerable, and more broadly people/communities with access and
functional needs. Therefore, we strengthen the staff's proposal that utilities must coordinate with
local governments, tribal governments, local offices of emergency management, and public health
officials to establish the services provided at CRCs to also require that IOUs shall make best efforts
to agree with local governments, tribal governments, local offices of emergency management, and
public health officials on what services and resources should be provided by the IOU at CRCs.
This modification is reflected below.


Regarding whether the IOUs should be directed to provide information to the public on the
locations of the CRCs and the services provided in advance of PSPS events, we agree with parties
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that more information should be provided to the public on actual or potential locations of CRCs
and that this information should be provided, at least on a general level, far in advance of fire
season and again immediately upon the IOU's decision to open a particular CRC when a PSPS
event is imminent. When a PSPS event is imminent, the IOU must provide updated information
to the public on the exact location and services to be provided via text, website, media alert, and
any other available means. We further find that, to enable customers to understand which CRC
locations are nearest to them, the IOUs must incorporate a search function into their websites that
enables customers to quickly search, for example, which CRCs are located within one mile, five
miles, or 10 miles of a customer's address. These modifications to the staff's proposal are reflected
below.


*24  Lastly, regarding the issue raised by parties of the need for additional reporting metrics
on CRCs, we find that additional reporting will enhance the Commission's and the public's
understanding of CRCs and bring issues, problems, and areas in need of improvements regarding
CRCs to the forefront for resolution on a more timely basis. On this topic of reporting, Cal
Advocates specifically recommends IOUs provide additional CRC usage metrics, customer
feedback, and identify any challenges faced when setting up and providing CRCs. We incorporate
the requirement that these and other metrics for the prior year be reported by IOUs on an annual
basis, as part of the CRC plan. We also find that some metrics might be relevant to include in
post-event reports. We further address reporting requirements in Section 6.11, below. We direct the
IOUs to immediately start to work with SED to further define what information and data should
be included when the IOUs report “usage metrics” for CRCs in the annual CRC Plans, and we
authorize SED to provide the IOUs with specific directions on this reporting requirement. We
also authorize SED to include CRC metrics in the forthcoming post-event reporting template, if
deemed useful by SED.


The adopted guidelines and the modifications to the staff proposal, with additions (underlined)
and removals (strikeout), are set forth below.


6.1.4. Adopted Guidelines and Rules


A. Community Resource Centers (CRCs)


1. <<-Each e->> <<+E+>>lectric investor-owned utilit<<+ies+>><<-y->> must<<+, on an annual
basis,+>> update <<-and finalize its->> CRC plan<<+s+>> (for both fixed facility and mobile
locations) for inclusion in <<-its preseason->> <<+ the [current year] Pre-Season Report.+>> <<-
report.->>


2. <<-Each->> <<+In advance of fire season, e+>>lectric investor-owned utilit<<+ies+>> <<-
y->> must coordinate <<+and make best efforts to agree+>> <<-in advance->> with local <<
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+governments,+>> <<-and->> tribal governments<<+, local offices of emergency management,
and public health officials on:+>> <<-to->> (a) <<-identify->> <<+the potential+>> sites for
CRCs, (b) <<+the services the utility will provide at the CRCs, and (c) where to access electricity
during the hours the CRC is closed.+>> <<-the level of services that will be available at
those centers, and (c)->> <<+Electric investor-owned utilities must+>> execute <<-standing->>
contracts <<+with entities or individuals, including, but not limited to, local or <<-and->>tribal
governments,+>> in advance <<+of fire season+>> to ensure that CRCs can be opened quickly.


3. <<-Each e->> <<+E+>>lectric investor-owned utilit<<+ies+>> <<-y->>must <<+each file a
CRC plan on an annual basis. The annual CRC Plan must+>>detail <<-in its annual CRC plan-
>> how the <<+utility+>> <<-CRCs->> will provide the services and supplies required to serve
medical baseline and AFN populations as recommended <<-by the respective local <<+and tribal
+>>governments and health agencies->> <<+by regional local government, Advisory Boards,
public safety partners, representatives of people/communities with access and functional needs,
tribal representatives, senior citizen groups, business owners, community resource organizations,
and public health and healthcare providers. In the annual CRC Plans, the utilities must set forth
the specific recommendations made by the above-noted entities, whether the utilities adopted
the recommendation (or did not adopt the recommendation), the reason it was adopted (or not
adopted), and the timeline for implementation.+>>


*25  4. <<+After considering+>> <<-Subject to->> <<+applicable+>> <<-current->> public
health and safety protocols, <<-each->> electric investor-owned utilit<<+ies+>> <<-y->>must
implement <<+either indoor, outdoor, or both types of CRCs after taking into consideration, at a
minimum,+>> <<-only indoor CRCs when->> <<+the projected+>> air quality index (AQI), <<
+the projected temperatures, and the projected wind speeds+>> <<-for that area is projected to be
or is at or above 101, which is the threshold AQI considered unhealthy for sensitive groups->>.


<<-5. Subject to current public health and safety protocols, each electric investor-owned utility
must establish 90% of its CRCs for indoor use, unless the AQI is projected to be or is at or above
101, in which case 100% of CRCs must be for indoor use.->>


<<-6->><<+5+>>. <<-Each e->> <<+E+>>lectric investor-owned utilit<<+ ies+>> <<-y->> must
make <<-all->> <<+comprehensive+>> CRC<<--location->>information<<+, including potential
or actual locations,+>> publicly available <<-and easily accessible->> and accessible with
searchable functions, on <<-its respective->> <<+a+>> de-energization webpage <<+in advance
of fire season. Prior to a PSPS event, immediately after the utility decides on the locations of
the CRCs to open during the PSPS event, the utility must provide notice to customers of the
locations of the CRCs, the services available at each CRC, the hours of operation of each CRC,
and where to access electricity during the hours the CRC is closed.+>> <<-at least 24 hours before
de-energization->><<+. This notice must be provided in all available means, including, but not







Order Instituting Rulemaking to Examine Electric Utility..., 2021 WL 2852304...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 34


limited to, text messages and on the utilities' websites. Notice must conform with the required
language and accessibility requirements for notices, in general, for PSPS events, as set forth in
these guidelines. The utilities must make the actual locations of CRCs accessible by customers
through a searchable function on their websites.+>>


<<+6. Electric investor-owned utilities must include, as part of their CRC Plans, metrics for the
prior year regarding CRCs, including, but not limited to, usage metrics and customer feedback,
and identify any challenges faced when setting up and providing CRCs. The utilities are directed
to work with the Commission's Safety and Enforcement Division to develop usage metrics that
must be included in the CRC Plans. The Safety and Enforcement Division is also authorized to
require utilities to provide CRC metrics in post-event reports.+>>


<<+7.+>> Modification to D.20-05-051 (Appendix A at 6):


<<+Electric investor-owned utilities'+>> CRCs <<+must+>><<-should->>, at a
minimum, provide device charging stations that are capable of powering medical
devices, cellular network services, water, chairs, PSPS information representatives,
and restrooms.


6.2. Critical Facilities and Infrastructure


6.2.1. Staff Proposal


The staff proposal recommends additions to the PSPS guidelines pertaining to ““critical facilities
and infrastructure,” including directives to IOUs to create a specific webpage about critical
facilities and infrastructure that explains how customers may apply to be designated as a
critical facilities and infrastructure and submit an annual critical facilities and infrastructure plan.
Separately, the staff proposal recommends modifications to the definition of critical facilities
and infrastructure to expand the designation to include additional entities. We address this
recommendation regarding the definition at Section 6.4, herein.


*26  The staff proposal we address now is:


B. Critical Facilities and Infrastructure


1. Each electric investor-owned utility must create a webpage accessible from its de-energization
main page that explains the requirements to qualify as a “critical facility” and links the reader to
an explanation of the application process to add new critical facilities.
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2. Each electric investor-owned utility must provide a critical facilities plan in its pre-season
report.


6.2.2. Party Comments


In response to the staff's proposal, PG&E states it currently has a process in place to identify
critical facilities and infrastructure and that further explanations on the website or elsewhere are
not needed. 100  Instead, PG&E states that the guidelines should be modified to align with the
existing definition of critical facilities and infrastructure, which, according to PG&E, appropriately
identifies locations that are critical for emergency response and supporting health, welfare, and
communications. 101  SCE agrees that the ““self-certification” process recommended by the staff's
proposal is not needed and will cause confusion. 102  SCE states it plans to share lists of critical
facilities and infrastructure, in connection with specific PSPS events, on its new public safety
partner secure web portal currently being constructed. 103  SCE notes that providing lists of critical
facilities and infrastructure without any relationship to an actual PSPS event, such as in advance of
fire season, may raise data privacy concerns. 104  SDG&E supports submitting a critical facilities
and infrastructure plan and creating a webpage to explain the requirements to be designated
as critical facilities and infrastructure but does not support permitting customers to submit a
web-based application to apply to be designated as “critical facilities and infrastructure” due to
potential confusion of what is and is not eligible. 105  SDG&E points out that staff's proposed
application process could result in misunderstandings, disputes, and disagreements with how
SDG&E evaluates the application and whether or not SDG&E designates the customer as a critical
facilities and infrastructure. 106  Ultimately, according to SDG&E, these difficulties would not
promote public safety. 107


100 PG&E Opening Comments at 5.


101 PG&E Opening Comments at 5.


102 SCE Reply Comments at 7.


103 SCE Reply Comments at 7.


104 SCE Reply Comments at 7.


105 SDG&E Opening Comments at 4.
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106 SDG&E Opening Comments at 4.


107 SDG&E Opening Comments at 4.


*27  Acton Town Council supports the staff proposal to direct IOUs to create a webpage with
information on qualifying, for purposes of PSPS, as critical facilities and infrastructure but states
that the staff's proposal to create a webpage does not sufficiently identify the purpose or intent
of the critical facilities and infrastructure plan (or describe what such a plan would address and
why). 108  Acton Town Council suggests that the Commission first clarify the purpose, scope, and
extent of this proposed critical facilities and infrastructure plan. 109  Acton Town Council also
suggests that any adopted plan reflect recommendations made by the 2019 SED Report that IOUs
comprehensively identify critical facilities and infrastructure and, in addition, assess their need for
extended backup power. 110  EPUC supports the inclusion of a critical facilities and infrastructure
plan in a pre-season report. 111  CSAC states that the staff's proposal should be modified to reflect
the obligation of IOUs to provide, upon request, lists of critical facilities and infrastructure to local
jurisdictions. 112  Joint CCAs state that staff's proposal, which recommends the submission of a
critical facilities and infrastructure plan with an annual report, must be improved by identifying
specific reporting requirements, including the following: (1) an updated list of critical facilities and
infrastructure within the IOU's service area (provided confidentially to the Commission); (2) an
overview of the critical facilities and infrastructure within the IOU's service area; (3) a description
of the methodology used to identify critical facilities and infrastructure; (4) any significant changes
in the critical facilities and infrastructure customers identified in the IOU's service area since the
prior report; and (5) the process relied upon by the IOU for maintaining primary and secondary
direct contacts for these customers. 113


108 Acton Opening Comments at 19.


109 Acton Town Council Opening Comments at 19.


110 Acton Town Council Opening Comments at 19.


111 EPUC Opening Comments at 5.


112 CSAC Opening Comments at 1.


113 Joint CCAs Opening Comments at 4.


Joint Local Governments state that the Commission should revise the staff proposal to require
IOUs to consult with local jurisdictions regarding the frequency of updates to the critical facilities
and infrastructure lists during fire season, which the Joint Local Governments suggest should be
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at least monthly, and further require IOUs to keep an updated list on their websites or public safety
partner secure web portals. 114  NCPA supports the staff's proposal to provide critical facilities and
infrastructure the ability to ““self-certify” via a website but states that the proposal must be revised
to direct the IOUs to collaborate with publicly-owned utilities and electric cooperatives that are
transmission-connected customers of the IOUs so that the IOUs understand the critical facilities
and infrastructure within the service territories of those publicly-owned utilities and electric
cooperatives. 115  NCPA further states that the evaluation by the IOU, required by the Commission,
of the known or foreseeable adverse impacts to be balanced against the wildfire risks must include
critical infrastructure and facilities located in the service territory of any publicly-owned utility or
electric cooperative that is subject to the IOU's proactive de-energization. 116  Therefore, NCPA
states the proposal must be modified to require this coordination and understanding between the
IOUs, publicly-owned utilities, and electric cooperatives. 117


114 Joint Local Governments Opening Comments at 7.


115 NCPA Opening Comments at 4.


116 NCPA Opening Comments at 4.


117 NCPA Opening Comments at 4.


*28  Cal Advocates states that the staff's proposal should be modified to clarify which of
the recommended reporting requirements are new, which already exist, and identify the prior
Commission decision, if any, that established these reporting rules. 118  Rural Counties supports
the ability of customers to “self-certify” as critical facilities and infrastructure and states that any
pre-season annual reports should include the number of requests to self-certify in the current and
the prior years received by IOU, whether the IOU accepted or denied the request, and the reasons
for any denial. 119


118 Cal Advocates Opening Comments at 6.


119 Rural Counties Opening Comments at 5.


Rural Counties states additional clarity is needed on the purpose and requirements of the critical
facilities and infrastructure plan and suggests outlining the Commission's expectations, including
a requirement that the IOUs regularly reconcile their critical facilities and infrastructure lists with
local jurisdictions and provide an annual update on the IOUs' efforts to actively partner with critical
facilities and infrastructure to prepare for PSPS events. 120  Rural Counties further states that any
critical facilities and infrastructure plans must include a description of the IOU's efforts to partner
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with critical facilities and infrastructure, the IOU's efforts to assess backup power needs of critical
facilities and infrastructure, and the IOU provision, if any, of backup power to critical facilities
and infrastructure. 121


120 Rural Counties Opening Comments at 5.


121 Rural Counties Opening Comments at 5.


Abrams states that the staff's proposed guidelines for critical facilities and infrastructure plans
are too vague and fail to sufficiently increase the level of transparency and completeness of
information necessary to protect critical facilities and infrastructure. For example, Abrams states
that to increase transparency and provide needed information to local jurisdictions to support IOUs
in protecting critical facilities and infrastructure, the Commission should direct the IOUs to provide
maps of sectionalization devices and a functional description of these devices. 122


122 Abrams Opening Comments at 8.


6.2.3. Discussion


After reviewing the comments on the staff proposal, we adopt the proposal with a number of
modifications. Below we address the aspects of the staff proposal which recommend a utility
webpage with information about critical facilities and infrastructure and an explanation of how
customers can be designated as critical facilities and infrastructure. We also address the staff
proposal that IOUs submit an annual plan addressing critical facilities and infrastructure in the
IOU's service territory.


*29  As noted above, parties presented a number of different positions on whether the
Commission should require IOUs to create a webpage specifically designed for critical facilities
and infrastructure. Generally, all parties agree that providing additional information to the public
about how to be designated as a critical facilities and infrastructure customer would promote
public safety related to PSPS events but parties held various opinions on the best way to achieve
this goal. Overall, we are persuaded to adopt the staff proposal to direct IOUs to develop a
webpage providing additional information about critical facilities and infrastructure because we
find it will promote a better understanding by customers of what constitutes a critical facilities
and infrastructure customer. In addition, we agree with the suggestion by Acton Town Council to
include on this webpage the reasons why the designation as a critical facilities and infrastructure
customer may be important before, during, and after a PSPS event. Similarly, we agree with Cal
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Advocates that the Commission should provide more detail to IOUs on any further required content
to be included on this webpage.


Furthermore, regarding the staff's proposal to include a process or application on this webpage
for customers to “self-certify” as a critical facilities and infrastructure customer, we find merit in
the concerns of IOUs that this process might cause confusion and, possibly, misunderstandings
between IOUs and customers. Rather than adopt this aspect of the staff proposal, we prefer to
revise our guidelines to require documentation of the IOUs' outreach to customers about whether
customers should be designated as a critical facilities and infrastructure customer so that, with this
documentation, the Commission may better monitor the effectiveness of efforts by the IOUs to
identify critical facilities and infrastructure customers.


Regarding the content of the webpage and to promote outreach, we also direct the IOUs to include
specific information on this webpage explaining how customers can promptly and directly contact
the correct person at the IOU to determine whether the customer should be designated as a critical
facilities and infrastructure customer.


We are also mindful of the concerns raised by NCPA and Rural Counties, in supporting the ability
of critical facilities and infrastructure customers to ““self-certify.” Raising an issue of critical
import, NCPA and Rural Counties emphasize the need for IOUs to collaborate with publicly-
owned utilities and electric cooperatives that are IOU transmission-connected customers so that
the IOUs understand the critical facilities and infrastructure within the service territories of those
publicly-owned utilities and electric cooperatives. We further address this issue when we discuss
the staff's proposed definition of transmission-level customers in Section 6.4.7, herein. Based
on the critical connection between IOUs, transmission-level customers, and the critical facilities
and infrastructure of these transmission-level customers, we revise the staff proposal to include
a directive to collaborate with transmission-level customers, such as publicly-owned utilities and
electric cooperatives, and report on these efforts in the IOU's critical facilities and infrastructure
plan. We acknowledge, however, that IOUs do not have authority over the customers, including
any critical facilities and infrastructure, of the IOUs' transmission-level customers.


*30  Parties generally agree that an annual plan by the IOUs regarding critical facilities and
infrastructure would enhance the safety of PSPS events. We agree but also note the comments
by parties, such as Acton Town Council, Rural Counties, Cal Advocates and Abrams, that the
Commission should provide more guidance on the information IOUs must include in these plans.
For example, we agree with Acton and Rural Counties that IOUs must comprehensively identify
critical facilities and infrastructure and assess the need for extended backup power in these plans.
The Joint CCAs recommend additional topics that IOUs should address in these annual plans
and we find all these topics relevant. Therefore, we modify the staff's proposal to include these
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topics in the newly adopted annual plan. The utilities are not required to disclose the location of
telecommunications facilities.


Regarding the issue of lists, we agree with parties, such as CSAC, that the IOUs must, upon request,
provide lists of critical facilities and infrastructure customers to governments and other similar
entities, as noted below, to ensure that the IOUs and governments mutually understand how the
safety needs of critical facilities and infrastructure customers have been addressed. However, to
maintain a higher level of efficiency regarding IOU efforts to compile these lists and accommodate
the vast numbers of entities that fall within the definition of critical facilities and infrastructure,
we only require the IOUs to make these lists available on their secure PSPS web portals and not
in any other format, such a paper lists. The utilities are not required to disclose the location of
telecommunications facilities.


Regarding updates to these lists, we agree with Joint Local Governments that IOUs must regularly
update these lists and, therefore, we revise the staff's proposal to direct IOUs to update these lists,
at a minimum, on a monthly basis and to post the updated lists on the secure PSPS web portal.


By providing more specific directives to IOUs on, among other things, creating a webpage for
critical facilities and infrastructure, the topics that must be addressed in the critical facilities
and infrastructure plans, and requiring lists, updated on a regular basis, of critical facilities and
infrastructure, we intend to enhance the cooperation between IOUs and customers designated as
critical facilities and infrastructure and, in this manner, promote the safety of all customers.


6.2.4. Adopted Guidelines and Rules


B. Critical Facilities and Infrastructure


1. Each electric investor-owned utility must create a webpage accessible from its <<+PSPS+>> <<-
de-energization->> main page that <<+includes the Commission's definition of critical facilities
and infrastructure+>>, <<+the reasons it is important for customers to be designated as such in the
event of a PSPS, and the name and contact information, including email address, of the person at the
utility responsible for handling inquiries about whether a customer should be designated as critical
facilities and infrastructure.+>> <<-explains the requirements to qualify as a “critical facility” and
links the reader to an explanation of the application process to add new critical facilities.->>


*31  2. Each electric investor-owned utility must provide a critical facilities <<+and infrastructure
+>> plan <<+in an annual report filed in R.18-12-005 or successor proceeding, referred to herein
as the [current year] Pre-Season Report.+>> <<-pre-season report.->> <<+This annual plan shall
include, at a minimum, the following: (1) a list of critical facilities and infrastructure within the
utility's service area (which may be provided on a confidential basis); (2) a description of the
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methodology the utility uses to identify critical facilities and infrastructure; (3) any changes in
the critical facilities and infrastructure identified in the utility service area since the prior annual
report; (4) the process used by the utility to maintain and update primary and secondary direct
contacts for critical facilities and infrastructure; (5) an explanation of how the utility collaborates
with transmission-level customers of the utility (as the term transmission-level customer is defined
herein) so that the utility understands the critical facilities and infrastructure within the service
territory of those transmission-level customers; (6) the number of requests from customers to be
designated as critical facilities and infrastructure in the current year and the prior year, whether the
utility accepted or denied the request, and the reasons for any denial; and (7) efforts by the utility
to assess backup power needs of critical facilities and infrastructure, provision of backup power
by the utility to critical facilities and infrastructure, and the terms under which the utility provided
backup power to critical facilities and infrastructure. The Commission's Safety and Enforcement
Division is authorized to require the utilities to include additional topics in this plan.+>>


<<+3. Electric investor-owned utilities must include lists on their PSPS secure web portal of
all critical facilities and infrastructure customers and update these lists on the secure web portal
regularly, at least monthly. As part of the process to update these lists, the utility shall consult
with local and tribal governments to ensure that the utility and local and tribal governments
mutually understand the identity of critical facilities and infrastructure customers in the utility
service territory and the safety needs of the critical facilities and infrastructure customers related
to PSPS events. Upon request, a utility shall provide access to such lists on its PSPS secure web
portal to local and tribal governments, subject to any applicable confidentiality laws.+>>


6.3. PSPS Exercises


6.3.1. Staff Proposal


The staff proposal recommends certain changes to the existing guidelines pertaining to activities
associated with PSPS simulations for purposes of testing and improving PSPS events. The staff
proposal refers to these simulation exercises as “de-energization exercises.”


By way of background, in D.19-05-042 and D.20-05-051, the Commission adopted a number
of specific requirements for what we referred to then as “de-energization exercises.” In this
decision, we change the term we use to refer to these exercises to “PSPS exercises” to reflect
our understanding that these simulation exercises cover a broader range of topics, including, for
example, notice before the power is shut off, than may be associated with just the “de-energization”
itself.


*32  In prior decisions, the Commission has also referred to these simulation exercises
as “communication exercises.” In D.19-05-042, the Commission required IOUs to conduct
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“communication exercises” two months before wildfire season with various entities, including
public safety partners, the Commission, Cal OES, and CALFIRE to ensure the accuracy of contact
lists for these entities and customers. 123  In D.20-05-051, the Commission expanded this initial
directive to require IOUs to engage in these simulation exercises and also coordinate with various
entities to plan these exercises before wildfire season; to measure the successes and failures of these
exercises in terms of notice, the use of emergency operations centers, the provision of CRCs, and
other matters; to report lessons learned from the exercises to participants and relevant customers;
and to utilize the lessons learned to improve implementation of future PSPS events. 124  The staff's
proposal adds to the existing guidelines and rules by recommending additional reporting by IOUs
related to PSPS exercises and requiring a minimum number of such exercises annually.


123 D.19-05-042 at 79-80.


124 D.20-05-051 at 21-22 and 80-81.


The staff's proposal, regarding what we now refer to as “PSPS exercises,” is set forth below.


C. De-energization Exercises


1. The existing guideline requiring each electric investor-owned utility to plan de-energization
simulation exercises is modified to require such plan to be included in the utility's pre-season
report.


2. Each electric investor-owned utility must conduct deenergization simulation exercises no later
than 60 days after the issuance of the Phase 3 final decision, then again at least annually by
July 1 using the same channels of decisionmaking, knowledge transfer, implementation, and
communication that would be used in the event of a deenergization.


6.3.2. Party Comments


In response to the staff's proposal on PSPS exercises, PG&E states it generally supports the
proposal. 125  Likewise, SCE supports the staff's proposal but recommends certain clarifications
about the timeframe within which these exercises must be held. 126  SCE also states that if the
Commission expects IOUs to incorporate the new PSPS guidelines and rules adopted in this
decision into its 2021 PSPS exercises, it will be very difficult, if not impossible, to plan and conduct
the exercises incorporating all the new requirements within 60 days, the deadline proposed by
staff. 127  SDG&E supports the staff proposal and suggests the PSPS exercises take place around
August to ensure IOUs have sufficient time to incorporate lessons learned and integrate any new
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regulatory rules prior to fire season. 128  SDG&E also suggests that these exercises include local
governments and tribal jurisdictions. 129


125 PG&E Opening Comments at 6.


126 SCE Reply Comments at 7-8.


127 SCE Reply Comments at 7-8.


128 SDG&E Opening Comments at 4.


129 SDG&E Reply Comments at 2.


*33  In response to this proposal, Acton Town Council suggests that adopting PSPS exercises
will only serve to “normalize” PSPS events, which should be strictly temporary. 130  CSAC
states the Commission should modify the staff proposal by adding the requirement that IOUs
“coordinate with local public agencies” as part of these exercises. 131  CforAT states it previously
recommended including, as part of these exercises, a directive to IOUs to practice how to respond
to individuals with medical needs who face harm during an extended electricity outage and to
address the transportation needs of individuals without private cars. 132  Disability Rights and Joint
Local Governments support CforAT's recommendations. 133  Joint Local Governments also state
the Commission should require the IOUs to participate in table-top exercises, if requested, with
the Operational Areas in their service territories. 134  Joint Local Governments further explain
that Operational Areas should hold their own table-top exercises for de-energization events, in
accordance with emergency management best practices, and IOUs should be required to send the
local governments' public safety specialists and other utility staff responsible for working with or
providing information to local governments during de-energization events to participate in those
exercises. 135


130 Acton Town Council Opening Comments at 6.


131 CSAC Opening Comments at 2.


132 CforAT Opening Comments at 12-13.


133 Disability Rights at Reply Comments at 5; Joint Local Governments Reply Comments at 6.


134 Joint Local Governments Opening Comments at 9.
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135 Joint Local Governments Opening Comments at 9.


NCPA states PSPS exercises are critical for transmission-level customers and supports the
proposed guidelines but emphasizes that the Commission must ensure the IOUs comply with the
guidelines. 136  NCPA further emphasizes that the Commission must ensure that, as part of these
exercises, IOUs grant access to their PSPS secure web portals, to all public safety partners, in a
timely fashion. 137  NCPA states it is critical that the access and interface to secure web portals
be established well before the onset of the most critical fire season and that the IOUs include
procedures for testing public safety partner access and interface as part of their de-energization
exercises. 138  Additionally, NCPA states that IOU PSPS exercises should include coordination for
“mutual aid” during PSPS events and through the re-energization and restoration phase of the PSPS
event with the goal of mitigating, reducing, and diminishing the scope of the PSPS events. 139


NCPA emphasizes that enforcement of the requirement for IOUs to engage in PSPS exercises is
needed by the Commission because IOUs are not complying. 140


136 NCPA Opening Comments at 5.


137 NCPA Opening Comments at 6.


138 NCPA Opening Comments at 7.


139 NCPA Opening Comments at 10.


140 NCPA Opening Comments at 10.


*34  CLECA states IOUs should actively engage in simulation exercises with Cal OES, public
safety partners, governments, and others. 141  EPUC states that both table-top and functional
exercises are needed and must be required of IOUs. 142  Santa Clara County agrees that the
Commission should require IOUs to participate in table-top exercises, if requested, with the
Operational Areas in their service territories to work through de-energization scenarios together
with emergency operations centers. 143  Similarly, Joint Local Governments and Joint CCAs agree
that table-top exercises would be helpful. 144


141 CLECA Opening Comments at 4.


142 EPUC Opening Comments at 6-7.


143 Santa Clara County Reply Comment at 6.
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144 Joint Local Government Reply Comments at 6; Joint CCAs at Reply Comments at 3.


Cal Advocates states further clarity is required about what the guidelines currently require for
PSPS exercises and what is newly adopted in this decision by the Commission. 145  Rural Counties
supports simulation exercises but is unclear if this staff proposal modifies, replaces, or adds
to the existing guidelines and rules. 146  Abrams supports the requirement that IOUs engage in
PSPS exercises; however, Abrams states that conducting exercises without goals, objectives,
and the identification of specific outcomes does not leave communities better prepared for de-
energization activities. 147  Abrams states the Commission must adopt more specificity and include
performance-based standards, require these be incorporated and standardized within reports to
facilitate best-practice sharing across IOUs and provide a foundation for future guidelines. 148


Lastly, Abrams recommends the Commission clarify whether PSPS exercises apply to any power
shut off or just PSPS events. 149


145 Cal Advocates Opening Comments at 2.


146 Rural Counties Opening Comments at 6.


147 Abrams Opening Comments at 10.


148 Abrams Opening Comments at 10.


149 Abrams Opening Comments at 10-11.


6.3.3. Discussion


As a preliminary matter, and as noted above, we modify the term used in the staff proposal and
our prior decisions to refer to these required simulation exercises. Going forward, we will refer to
these simulation exercises as “PSPS Exercises” to better convey that these exercises encompass
activities that occur at times beyond just the time period of the power shut off when the IOU de-
energizes the electric system. These exercises must include, for example, the time period before the
de-energization of the power lines when the IOUs start to provide advance notice to the potentially
affected population that the IOU may shut off the electricity due to wildfire concerns. In addition,
these exercises include the time period after a de-energization when the IOUs assist the affected
population to reinstate previous activities, which were occurring prior to the loss of electric power.
Therefore, to encompass the entire time period to which these exercises apply, we find it more
appropriate to refer to these exercises as PSPS Exercises.
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*35  In response to questions from parties about when during the year these exercises must be
held, for example, SCE's request that the Commission clarify the time period within which the
PSPS exercises must be held, we clarify that PSPS exercises must be conducted each calendar
year, prior to July. In adopting this directive, we are modifying our prior directives that required
the IOUs to perform these exercises “two months before wildfire season” 150  and ““before wildfire
season.” 151  Because the time period covered by the reference to “wildfire season” is constantly
changing, we find more clarity is provided by designating the time period when these exercises
must take place by reference to calendar months.


150 D.19-05-042 at 79-80.


151 D.20-05-051 at 80-81.


In response to concerns by IOUs that insufficient time exists between the expected adoption
of the decision in Phase 3 of this proceeding and the start of the 2021 wildfire season to be
able to conduct PSPS exercises that incorporate directives in this decision, we clarify that the
Commission's expectation is that the IOUs make reasonable efforts to perform PSPS exercises that
incorporate all the modifications to PSPS guidelines and rules adopted herein before three months
following the effective date of this decision.


In response to an issue raised by Abrams, we clarify that the PSPS exercises adopted herein apply
to proactive power shut offs. In this decision, we do not adopt guidelines or rules for other types
of power failures, blackouts, or other emergencies.


We also clarify that these PSPS exercises must include both table-top and functional exercises.


In response to questions about whether these exercises sufficiently address the medically
vulnerable, we further clarify that these PSPS exercises must include practicing how IOUs intend to
reach out to medically vulnerable customers in extended power outages, as suggested by Disability
Rights and CforAT. We extend this requirement to, more broadly, access and functional needs and
vulnerable populations.


We find the suggestion by NCPA that these PSPS exercises must include transmission-level
customers important to maintain a high level of safety and direct the IOUs to develop and
implement a plan for PSPS exercises with transmission-level customers. For these same reasons,
the PSPS exercises must include, as suggested by NCPA, planning for mutual assistance during
PSPS events between IOUs and transmission-level customers, such as publicly-owned utilities and
electric cooperatives. Additionally, PSPS exercises must address how these entities can all work
together during PSPS events toward the goals of mitigating the impacts of PSPS on the community,
reducing the number of PSPS events, and diminishing the scope of PSPS events.







Order Instituting Rulemaking to Examine Electric Utility..., 2021 WL 2852304...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 47


*36  Some parties raised the issue of enforcement and suggest that IOUs will not sufficiently
comply with the directive to conduct PSPS exercises until the Commission takes steps to enforce
this directive. We agree additional oversight is needed to encourage adequate compliance. Our
enforcement will consist of modifying the guidelines and rules to direct the IOUs to conduct
these exercises, at least once, on an annual basis and require the IOUs to file reports annually,
as part of the [current year] Pre-Season Report, about these PSPS exercises in R.18-12-005 or a
successor proceeding so that the Commission can verify the IOUs held PSPS exercises and monitor
improvements.


To address Acton Town Council's concern that, by adopting a requirement to conduct PSPS
exercises, the Commission is incorporating PSPS events as a permanent fixture for IOUs, when
PSPS events are intended to be a temporary fix to hazards caused by the electric infrastructure,
we stress that IOUs are expected to rely on PSPS as a wildfire mitigation measure of last resort,
less as infrastructure improvements are made and as IOUs refine implementation of PSPS overall
to be more targeted.


In response to Rural Counties' and Cal Advocates' request that we further clarify whether today's
modifications are changes to existing directives or additions to existing directives, we will further
clarify this matter when we propose a compendium with all the PSPS guidelines and rules in a
single document.


Based on our findings above, we modify and clarify the staff proposal pertaining to PSPS exercises.
We also affirm our finding in D.20-05-051 that PSPS exercises should not disrupt electrical service
or violate any communication requirements and, to the extent possible they should test the function
of the PSPS protocols listed therein. 152  The staff proposal, as modified in response to comments
by parties, is set forth below, with additions (underline) and removals (strikeouts).


152 D.20-05-051 at 80-02 and Appendix A at 2-3.


6.3.4. Adopted Guidelines and Rules


C. <<-De-Energization->> <<+PSPS+>> Exercises


1. <<-The existing guidelines requiring e->><<+E+>>ach electric investorowned utility <<
+must+>><<-to->> conduct <<-and plan->> PSPS <<-de-energization->>simulation exercises<<
+, referred to herein as PSPS exercises, both table-top and functional, for the various events
triggered when a utility decides it may deenergize parts of its electrical system to mitigate possible
wildfire caused by its infrastructure, in preparation for such a de-energization, during such a de-
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energization, in preparation for re-energizing, and after the electricity service has been restored.
Each utility must coordinate its PSPS exercises with various entities, measure the successes and
failures of the PSPS exercises, report lessons learned directly to various groups and participants,
and utilize lessons learned to inform improvements in PSPS protocols. Each utility must include
as part of a PSPS exercise how utilities intend to reach out to access and functional needs and
vulnerable populations in extended power outages. Each utility must conduct, at a minimum, one
PSPS exercise with transmission-level customers (as the term transmission-level is defined herein),
either as part of a larger PSPS exercise or separately. A component of any PSPS exercises with
transmission-level customers must include planning for mutual assistance during PSPS events and
incorporate the goal of working together during a PSPS event. These annual PSPS exercises must
include components directed at ensuring the utility's PSPS protocols address access and functional
needs and vulnerable populations during extended power outages.+>>


*37  <<+2.+>> <<-is modified to require->> <<+Each investor-owned utility must+>> <<-such
plan to be->><<+prepare and+>> <<-included in->> <<+file a PSPS Exercise Report as part of
+>> the <<-utility's->> <<+[current year]+>> <<-p->><<+P+>>re-<<-s->><<+S+>>eason <<-r-
>><<+R+>>eport, <<+and these PSPS Exercise Reports must include, at a minimum, provisions
for both table-top and functional PSPS exercises, how many PSPS exercises were held, the
dates held, and what entities participated. The Commission's Safety and Enforcement Division is
authorized to require additional reporting factors in these PSPS Exercise Reports.+>>


3. Each electric investor-owned utility must <<+make reasonable efforts to+>>conduct, <<+at a
minimum, a PSPS+>><<-de- energization simulation->> exercise no later than <<+three months
+>> <<-60 days->> after the <<+effective date+>><<-issuance->> of the Phase 3 <<-final->>
decision <<+in R.18-12-005.+>><<-, and then->> <<+Starting in 2022, each electric investor-
owned utility must conduct,+>> <<-again->> at least <<+once+>> annually by July 1<<+, a PSPS
exercise+>> using the same channels of decision-making, knowledge transfer, implementation,
and communication that would be used in <<+an actual+>> <<-the->> PSPS event <<-of a de-
energization.->>


6.4. Definitions


The staff proposal includes a number of definitions for terms or phrases commonly used within
the PSPS context to improve communications and understanding between IOUs and the many
stakeholders involved in PSPS events. As the Commission stated in D.19-05-042,


“Adopting standardized definitions and customer designations allows the utilities, Cal OES (and
other state or local government entities), CAL FIRE, local first/emergency responders, local
governments, critical facilities, the Commission, customers and all others to operate with a shared
understanding and language throughout a deenergization event, including re-energization.““ 153
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153 D.19-05-042 at 71.


To continue the Commission's work to promote a “shared understanding and language” pertaining
to PSPS events, the staff recommended definitions for additional terms used in the PSPS context.


We address each proposed definition separately, below, in the order set forth in the staff proposal.


6.4.1. Before Re-Energization Begins


First, we consider the staff's proposed definition of the phrase “before reenergization begins.” The
staff's proposal is set forth below.


1. “Before re-energization begins” refers to the point in time after the patrol inspection of the line
is complete.


Rural Counties supports the definition of the phrase “before reenergization begins” but states the
definition needs clarification. 154  SDG&E states that the definition of this phrase is too vague and
the Commission should modify the definition to convey the idea that IOUs will re-energize when
“safe to operate.” 155


154 Rural Counties Opening Comments at 6.


155 SDG&E Opening Comments at 5.


*38  Based on the comments provided, we find the staff proposal vague. In the absence of adequate
recommendations to further clarify this period of time, referred to as “before re-energization
begins,” we decline to adopt the proposal. We will re-visit this matter at a later date, if needed.


Therefore, we modify the staff proposal to completely delete (strikeout) the proposed definition,
as follows:


<<-1. “Before re-energization begins” refers to the point in
time after the patrol inspection of the line is complete.->>


6.4.2. Concurrent Emergency
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We now address the staff's proposal to define the term “concurrent emergency.” The goal of this
proposal was to present a uniform term that stakeholders could rely upon to express the concept that
other emergencies may arise during a PSPS event. Based upon this uniform term, we anticipate that
different topics may be able to be more clearly addressed, such as whether an IOU should consider
re-energization in the event of a concurrent emergency. The staff proposal is set forth below:


2. Concurrent Emergency: A de-energization event overlapping with a wildfire event.


Overall, parties provided minimal comments on this proposed definition. The comments provided
emphasized the need to modify the definition to include emergencies beyond just wildfires. 156


SDG&E agreed with the need to modify the proposed definition to include events beyond wildfires
and suggested that the word “secondary event” be used rather than “wildfire.” 157  Cal Advocates
further recommended that the Commission rely on Government Code § 8558 to define this
term. 158


156 Joint CCAs Opening Comments at 5, Rural Counties Opening Comments at 6; Rural
Counties Reply Comments at 7; Joint Local Governments Reply Comments at 6.


157 SDG&E Opening Comments at 5; Joint CCAs Reply Comments at 5.


158 Cal Advocates June 10, 2021 Opening Comments to Proposed Decision at 4.


Based on the comments received, we modify the staff's proposed definition of ““concurrent
emergency” to include other events, beyond just wildfires. We find that, as recommended by
parties, the reference to “wildfire event” should be removed and replaced with a broader term
so that the definition of concurrent emergencies includes a PSPS event and other overlapping
emergency events beyond just wildfires. We find that the term “secondary emergency event”
captures our broader intent and we direct the IOUs to interpret this term using Government Code §
8558 as guidance but note that a “concurrent emergency” for purposes of de-energization planning
and response does not require a federal, state, or local emergency declaration.


*39  We modify the staff's proposed definition of concurrent emergency as set forth below, with
additions (underline) and removals (strikeout).


<<-2->><<+1+>>. Concurrent Emergency: A de-energization event overlapping with a <<
+secondary emergency event+>> <<-wildfire event->>.


6.4.3. Critical Facilities and Infrastructure



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8558&originatingDoc=Ib1e03721e00d11eb9531b93dba0730fb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8558&originatingDoc=Ib1e03721e00d11eb9531b93dba0730fb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8558&originatingDoc=Ib1e03721e00d11eb9531b93dba0730fb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
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We now turn to the staff's proposal to expand the definition of the term ““critical facilities and
infrastructure.” The staff proposes a number of revisions to the existing definition of critical
facilities and infrastructure that address some of the problems pertaining to the IOUs' interactions
with critical facilities and infrastructure identified by the SED Report on the 2019 PSPS events.
We examine the existing definition of this term and the comments on the staff proposal before
adopting the staff proposal, modified based on our findings. The staff proposal is below.


3. Critical Facilities is further defined to include:


a. Emergency Services Sector


i. Tribal government providers.


b. Government Facilities Sector


i. Homeless Shelters supported by federal, state, or local, or tribal governments;


ii. Community Centers;


iii. Senior Centers;


iv. Temporary facilities established for civic participation (voting centers or vote tabulation
facilities).


c.Healthcare and Public Health Sector


i. Cooling (or Warming) Centers designated by state, or local or tribal governments;


ii. Temporary facilities established for public health emergencies.


d.Food and Agriculture Sector


i. Emergency Feeding Organization as defined in federal code, 7 U.S.C. § 7501; a public or
nonprofit organization that administers activities and projects (including the activities and projects
of a charitable institution, a food bank, a food pantry, a hunger relief center, a soup kitchen, or a
similar public or private nonprofit eligible recipient agency).


e.Transportation Systems Sector


i. Traffic Management Systems; For example, street lights, traffic signals, and rail crossings.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7501&originatingDoc=Ib1e03721e00d11eb9531b93dba0730fb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
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Overall, the IOUs do not favor the staff's proposal to expand the definition of critical facilities
and infrastructure. PG&E states that the staff's proposal will create an overly broad definition,
which is difficult to apply. 159  Regarding specific provisions of the staff's proposal, PG&E also
states that the staff's proposal to add Traffic Management Systems; Street Lights, Traffic Signals,
Rail Crossings to the Transportation System Sector will be extremely difficult for IOUs to comply
with due to the scope of what could be included as these types of transportation-related entities/
facilities. 160  According to PG&E and SDG&E, even including additional categories to the existing
definition of Government Facilities Sector is too broad. 161  Similarly, SCE states that adding
more categories to the existing definition of Government Facilities Sector results in an overly
broad definition and, if retained, IOUs would need the contact information for the noted additional
government organizations. 162  SCE further states that including voting centers and vote tabulation
facilities in the existing definition of Government Facilities Sector is too broad and, to the extent
needed, SCE already has an emergency plan in place with the California Secretary of State. 163


SDG&E also states that the definition of critical facilities and infrastructure should remain narrow.
According to SDG&E, a narrow definition emphasizes that facilities that serve vital needs must be
able to function during an extended power outage but without any effort by the utility to provide
targeted notice or support. SDG&E states that the definition should remain narrow so that the
utilities focus on those facilities that are “immediate life-sustaining and public facilities.” 164


159 PG&E Opening Comments at 5.


160 PG&E Opening Comments at 8.


161 PG&E Opening Comments at 9; SDG&E Opening Comments at 5-6.


162 SCE Opening Comments at 16.


163 SCE Opening Comments at 15-16.


164 SDG&E Reply Comments at 5.


*40  Other parties, such as the Joint CCAs, CSAC, and Rural Counties support the proposal
to expand the definition of critical facilities and infrastructure but state that the definition must
include additional specific directives to IOUs regarding these entities, such as a requirement that
IOUs create lists of identified critical facilities and infrastructure, an explanation of how the
utilities identified these entities, and a process for updating points of contact. 165  The Joint CCAs
also note the importance of including Transportation Management Systems to the definition of
critical facilities and infrastructure due to the critical role of this infrastructure in public safety. 166
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Joint CCAs further state that the Commission should include in the definition a directive to describe
the method used to identify and update the lists of critical facilities and infrastructure. 167


165 Joint CCAs Opening Comments at 4; Rural Counties Opening Comments at 5.


166 Joint CCAs Reply Comments at 5.


167 Joint CCAs Opening Comments at 4.


Disability Rights states that the Commission should incorporate additional facilities in the
definition of critical facilities and infrastructure, including Independent Living Centers, assisted
living facilities, and residential/inpatient mental health facilities, as these facilities are essential to
the public safety, play a critical role in assisting individuals with disabilities during emergencies
that require additional assistance and advance planning to ensure resiliency during de-energization
events. 168


168 Disability Rights Reply Comments at 6.


EPUC states that the definition of critical facilities and infrastructure must take into account gas
compression stations, storage facilities, and other component parts that are critical for the operation
of the electric system. 169  NCPA suggests that the proposed definition be refined to reflect the
customers of the members of NCPA that are critical facilities and infrastructure. 170


169 EPUC Opening Comments at 5.


170 NCPA Opening Comments at 4.


Based on the comments provided by parties, we find that modifications to the staff's proposal to
expand the definition of critical facilities and infrastructure is warranted. First, to provide context,
we review the current status of the definition of this term.


The current definition of critical facilities and infrastructure began to take shape in 2018. In
Resolution ESRB-8 (July 12, 2018), the Commission provided several examples of “critical
facilities” but the Commission did not adopt a comprehensive definition of the term, stating that
IOUs must “Ensure that critical facilities such as hospitals, emergency centers, fire departments,
and water plants are aware of the planned de-energization event.” 171  The Commission further
required IOUs to ensure these entities had notice of an upcoming PSPS event and to assist these
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entities in assessing backup power needs, suggesting - at least at that time - that IOUs may provide
backup generation to entities in need. 172


171 Resolution ESRB-8 (July 12, 2018) at 7.


172 Resolution ESRB-8 (July 12, 2018) at 7.


*41  In 2019, the Commission directly addressed the definition of this term, posing the
question in the Phase 1 Scoping Memo, how should critical facilities be defined and identified?
After reviewing comments on this question, the Commission in D.19-05-042 found that many
questions about how to identify these customers remained unresolved. 173  Therefore, in 2019, the
Commission decided it would adopt an “interim” definition of critical facilities and infrastructure
and revisit this definition. The interim definition of this term adopted by the Commission in 2019
was based on the U.S. Department of Homeland Security's Critical Infrastructure Sectors.


173 D.19-05-042 at 21-25.


In adopting this interim definition, the Commission also noted that the interim definition was
not meant to be exhaustive. 174  In 2019, the Commission further stated that “The term ‘critical
facilities' and ‘critical infrastructure’ refers to facilities and infrastructure that are essential to
the public safety and that require additional assistance and advance planning to ensure resiliency
during de-energization events.” 175  Additionally, the Commission found that IOUs needed to
proactively work to identify these customers, stating that utilities “should partner with local
government and public safety partners in high fire risk areas to develop a list of critical facilities
and critical infrastructure in those areas, and the utilities should be prepared to partner with the
Commission to adopt a comprehensive list of types of critical facilities and critical infrastructure
in the future.” 176


174 D.19-05-042 at 75, citing to the: U.S. Homeland Security website at https://www.dhs.gov/
cisa/critical-infrastructure-sectors at 21.


175 D.19-05-042 at 75.


176 D.19-05-042 at 75.


The interim definition adopted by the Commission in 2019, as used by the U.S. Department of
Homeland Security for Critical Infrastructure Sections, is presented in summary format below: 177
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177 D.19-05-042, Appendix A at A5-A6.


Emergency Services Sector: Police Stations, Fire Station, Emergency Operations Centers.
Government Facilities Sector: Schools, Jails and Prisons. Healthcare and Public Health Sector:
Public Health Departments, Medical facilities, including hospitals, skilled nursing facilities,
nursing homes, blood banks, health care facilities, dialysis centers and hospice facilities (excluding
doctor offices and other non-essential medical facilities). Energy Sector: Public and private
utility facilities vital to maintaining or restoring normal service, including, but not limited to,
interconnected publicly-owned utilities and electric cooperatives. Water and Wastewater Systems
Sector: Facilities associated with the provision of drinking water or processing of wastewater
including facilities used to pump, divert, transport, store, treat and deliver water or wastewater.
Communications Sector: Communication carrier infrastructure including selective routers, central
offices, head ends, cellular switches, remote terminals and cellular sites. Chemical Sector:
Facilities associated with the provision of manufacturing, maintaining, or distributing hazardous
materials and chemicals (including Category N-Customers as defined in D.01-06-085). 178


178 D.19-05-042, Appendix A at A5-A6.


*42  Then, in 2020, the Commission expanded the definition of critical facilities and infrastructure
to include transportation infrastructure and 9-1-1 emergency services. 179  In expanding this
definition, the Commission stated:


179 D.20-05-051 at 74.


Public safety answering points are to be included in the definition of critical facilities to ensure
9-1-1 emergency services receive priority notification and any additional assistance necessary
to ensure resiliency during de-energization events. The transportation sector shall be included
in the list of critical facilities and infrastructure to ensure transportation resilience is a priority
during deenergization events. The definition of transportation facilities and infrastructure for this
purpose includes facilities associated with automobile, rail, aviation, major public transportation,
and maritime transportation for civilian and military purposes. 180


180 D.20-05-051, Appendix A at 10.


With this overview of the Commission's current definition of critical facilities and infrastructure,
as developed in 2018, 2019, and 2020, we adopt a number of modifications to the staff's proposal
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based on comments from parties and our determination that certain areas of the existing definition
would benefit from further clarification.


As a preliminary matter, however, we note that entities falling within the definition of critical
facilities and infrastructure are referred to by several different terms, such as “critical facilities,”
“critical customers,” and ““critical infrastructure.” Going forward, we determine to use one term
to provide greater clarity, “critical facilities and infrastructure.” The word “customers” may be
added, if appropriate.


We also note that the designation “critical facilities and infrastructure” is important because IOUs
are required to provide “critical facilities and infrastructure” customers with (1) priority notice of
a PSPS event and (2) an assessment, among other things, of backup power needs related to PSPS
events. The Commission also requires IOUs to partner with local government and public safety
partners in high fire risk areas to develop lists of critical facilities and critical infrastructure in
those areas. 181


181 D.19-05-042 at 73-74.


Overall, we find that most of the additional entities in the staff's proposed expanded definition of
critical facilities and infrastructure should be included because public safety will be significantly
enhanced if these entities receive priority notice of a PSPS event and, in addition, a backup
power assessment to adequately ensure public safety. The IOUs state the addition of Traffic
Management Systems, such as streetlights, to the Transportation System Sector is too broad and
will dilute the impact of this designation. We disagree with the IOUs and retain the addition of
Traffic Management Systems, with modifications so as to not overly prescribe how the IOUs must
implement Traffic Management Systems. In particular, we find that it is more appropriate for
the IOUs to engage with local traffic management officials and determine the best approach to
implementing this directive, rather than require IOUs to include certain infrastructure items.


*43  We also find that some of the proposed modifications to the definition of critical facilities
and infrastructure are vague and will create unneeded confusion. To eliminate potential confusion,
without compromising public safety, we remove the following proposed additions to the definition:
(1) under Government Facilities Sector and in reference to Homeless Shelters, we remove the
phrase “supported by federal, state, or local, or tribal governments” to clarify that we intend for
IOUs to appropriately notice and provide a backup power assessment to all homeless shelters,
regardless of funding source; (2) under Government Facilities Sector and in reference to voting
centers and voting tabulation facilities, we remove the word “temporary” to clarify that the covered
voting centers and voting tabulation facilities are not limited to those that are “temporary,” and we
also remove the phrase “civic participation” in reference to voting centers and voting tabulation
facilities as overly vague (the categories noted below are additions in the staff's proposal to existing
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categories under Government Facilities Sector, including schools, jails and prisons); (3) under
Healthcare and Public Health Sector and in reference to cooling and heating centers, we remove
the reference to ““designated by state, or local or tribal governments” to clarify that all cooling and
heating centers are included, regardless of the funding source; and (4) under Food and Agriculture
Sector, we remove the proposed additional language restating the definition of the Emergency
Feeding Organization, as a restatement is not needed.


Lastly, in response to the Disability Rights recommendation to include a number of additional
entities that serve people with disabilities, we add one suggested entity, Independent Living
Centers, as defined by the California Department of Rehabilitation.


In all other respects, we adopt the staff's proposed additions to critical facilities and infrastructure
and find IOUs must provide these entities with the required priority notice, per guidelines and
rules, and proactively reach out to these entities, per the guidelines and rules, to assess backup
power needs to ensure public safety.


Some parties suggested that we also direct the IOUs to develop lists of critical facilities and
infrastructure. The Commission adopted a directive to IOUs to create lists of critical facilities and
infrastructure in Section 6.2, herein, and as part of our findings in I.19-11-013. We do not restate
this directive here.


The Commission's adopted modifications to the staff's proposed definition of critical facilities and
infrastructure are set forth below, with additions (underline) and removals (strikeout) noted:


<<-3->><<+2+>>. Critical Facilities <<+and Infrastructure+>> is <<-further defined->> <<
+modified+>> to <<+include the following+>>:


a. Emergency Services Sector


*44  i. Tribal government providers.


b. Government Facilities Sector


i. Homeless Shelters <<-supported by federal, state, or local, or tribal governments->>;


ii. Community Centers;


iii. Senior Centers;


<<+iv. Independent Living Centers, as defined by the California Department of Rehabilitation.+>>
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<<+v.+>> <<-Temporary facilities established for civic participation (v->><<+V+>>oting centers
and<<-or->> vote tabulation facilities<<-)->>.


c. Healthcare and Public Health Sector


i. Cooling (or Warming) Centers <<-designated by state, or local or tribal governments->>;


ii. Temporary facilities established for public health emergencies.


d. Food and Agriculture Sector


i. Emergency Feeding Organization<<+,+>> as defined in <<-federal code->>, 7 U.S.C. §
7501<<-; a public or nonprofit organization that administers activities and projects (including the
activities and projects of a charitable institution, a food bank, a food pantry, a hunger relief center,
a soup kitchen, or a similar public or private nonprofit eligible recipient agency).->>


e. Transportation Systems Sector


i. Traffic Management Systems;


<<-• For example, (e.g., street lights, traffic signals, and rail crossings.)->>


6.4.4. False-Positive Communication and FalseNegative Communication


We now address the staffs proposal to define the terms (1) false-negative communications and
(2) false-positive communications. This proposal sought to simplify the tracking of inaccurate,
incomplete, unsuccessful, incorrect notice pertaining to PSPS events.


The staffs proposal is set forth below.


4. False-negative communications are those conveying that a de- energization event will not occur,
when de-energization does occur.


5. False-positive communications are those conveying that a de- energization event will occur,
when de-energization does not occur.


Parties provide various opinions on the proposed definitions of the terms (1) false-negative
communications and (2) false-positive communications but, overall, express the need for further
clarification. PG&E states it supports these definitions but also supports changing the definitions



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7501&originatingDoc=Ib1e03721e00d11eb9531b93dba0730fb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7501&originatingDoc=Ib1e03721e00d11eb9531b93dba0730fb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
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to exclude customers that received a PSPS cancellation notice. 182  SBUA disagrees with PG&E's
suggestion. 183  Joint CCAs state the proposed definitions are inconsistent, and SDG&E goes
further, stating the definitions are incorrect. 184  Rural Counties supports the inclusion of these
definitions in the guidelines and rules. 185


182 PG&E Opening Comments at 9.


183 SBUA Reply Comments at 8.


184 Joint CCAs Opening Comments at 3; SDG&E Opening Comments at 6 and 16.


185 Rural Counties Opening Comments at 7.


*45  CforAT suggests that the definitions be modified to capture the concept that false negatives
or false positives include additional situations, such as situations where IOUs provide no notice
to a customer and the PSPS event is called and where IOUs provide inadequate notice prior to a
PSPS event. 186  CforAT also suggests that the definitions be modified to reflect situations where
IOUs provide customers with initial notice but no follow up notice with details about the PSPS
event and situations where IOUs provide customers with initial notice but never call the PSPS
event. 187  In addition, CforAT suggests that the Commission needs to address the costs incurred
by customers when false or incorrect notice is provided, for example when a notice indicates a
PSPS event is imminent, then customers incur costs to prepare, and the IOU never calls the PSPS
event. 188  Disability Rights supports CforAT's suggestions. 189


186 CforAT Opening Comments at 14.


187 CforAT Opening Comments at 1.


188 CforAT Reply Comments at 6.


189 Disability Rights Reply Comments at 6.


EPUC supports a requirement to make every reasonable effort to avoid false-negative and false-
positive communications, however, suggests the Commission provide more specific guidance on
what would be deemed “reasonable” in these situations. 190


190 EPUC Opening Comments at 8.
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Cal Advocates requests certain modifications to the proposed definitions to make the definition
more consistent with the current IOU practices. 191


191 Cal Advocates Opening Comments at 7.


After reviewing the comments by parties on the staff's proposed definitions of the terms (1)
false-negative communications and (2) false-positive communications, we decide not to adopt the
proposed definitions. By way of background, the Commission did not use the terms false positive
or false negative in the guidelines and rules adopted in 2019, the Phase 1 PSPS Guidelines. In 2020,
the Commission first used these terms when addressing the potential for customers to become
confused when IOUs incorrectly or falsely state in a notice that a PSPS event will occur (and it does
not). The Commission used these terms when rejecting a staff proposal to add to the guidelines
and rules the requirement for additional notice to customers when a utility provides “false positive
or false negative notice,” stating,


*46  “[T]he Commission finds that parties like PG&E make a reasonable showing that it is not
feasible to require that ‘in the event of a false negative or false positive communication,’ that the
electric IOUs must promptly and clearly explain why they were incorrect in the communication
with some sort of posting on their website. We acknowledge that the electric IOUs are typically
managing dynamic environments while conducting a de-energization event, and at this time it is
unreasonable to layer on this additional requirement.” 192


192 D.20-05-051 at 31.


In 2020, the Commission did find, however, that IOUs caused confusion when issuing
PSPS notices (when no event actually occurs), stating, “False negative and false positive
communications about potential de-energization events do not enhance public safety and may
degrade public confidence in deenergization-related communications from utilities.”


Based on this finding, the Commission directed IOUs to track and report such situations in the post-
event reports, stating, “The electric IOUs could explain any false communications in the post event
reports.” 193  In 2020, the Commission also used these terms, false negative and false positive, in
several other places in the adopted guidelines and rules.


193 D.20-05-051 at 82 and 83.


We find that adding definitions for these terms to the PSPS guidelines will cause even more
confusion. Parties seek to clarify this matter by incorporating a number of scenarios as part of
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the definitions of these terms but no suggestion is straightforward enough to resolve the existing
confusion. We instead find that, going forward, we will make efforts not to rely on these terms
and endeavor to, instead, remove these terms from the guidelines and rules when we prepare a
compendium of all the guidelines and rules.


In an effort to provide more clarity around the situations that the terms presented in the staff
proposal intended to capture, we direct IOUs in all reports and other relevant documents to describe
the situations at-issue, which all involve some level of perceived defect in notice, in specific detail,
for example, the nature of the notice provided, the lack of notice, the lack of sufficient notice, or the
IOU's decision to notice a PSPS event but then not call a PSPS event (including both when the IOU
sends cancellation notice, and when the IOU fails to send cancellation notice). By more specifically
describing the situation at-issue rather than relying on vague terms, we seek to eliminate ongoing
future confusion on these topics. We also request that stakeholders refrain from using these terms
and, instead, describe the exact situation at-issue.


We will also continue to attempt to reduce confusion experienced by customers in situations where
IOUs notice a PSPS event (but do not call the event) and other related types of situations by
clarifying and expanding upon, if needed, the PSPS guidelines and rules pertaining to notice.
As Rural Counties state, timely notice of an IOU's decision to not call a PSPS event (after
notice is sent), will save limited resources for all impacted customers: “Many residents, critical
facilities, and public safety partners make difficult decisions to prepare for a PSPS event and timely
notification of a cancelation or change in scope will help those customers change their schedules
or redeploy resources to areas that remain within the scope of the event.” 194  Regarding costs
incurred by customers when a PSPS event is noticed (but not called), we do not address this issue
at this time.


194 Rural Counties Opening Comments at 11.


*47  To reflect the Commission's decision not to adopt these proposed definitions and the removal
of these two definitions from the staff proposal, we note the removal (strikeout), as follows:


<<-4. False-negative communications are those conveying that a deenergization event will not
occur, when de-energization does occur.->>


<<-5. False-positive communications are those conveying that a deenergization event will occur,
when de-energization does not occur.->>


6.4.5. Public Safety Partner
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We now address the staff's proposal to expand the definition of the term ““public safety partner”
to add cities and all levels of local and tribal government to the existing definition of this term.


The staff proposal is set forth below.


6. Public Safety Partner is further defined to include cities and all levels of local and tribal
government.


Parties provide some feedback on the staff's proposal to expand the definition of public safety
partners. PG&E states that the Commission should not expand the definition to include “all
cities and all levels of government” because this language is too broad and instead urges the
Commission to expand the definition in a narrower manner to just incorporate “interested cities
and tribal governments.” 195  PG&E explains that expanding the definition, as set forth in the staff
proposal, will mean that IOUs must provide priority notice to many more governmental offices
and personnel for PSPS events than relevant because, importantly, not “all levels” of government
perform first/emergency response or provide critical essential services. 196  As a result, PG&E
explains, this expanded priority notice may result in overburdening government agencies and cause
confusion. 197  PG&E urges the Commission to retain the existing definition but clarify that it
includes ““cities and tribal governments.” 198  SDG&E supports the staff proposal but clarifies that
it already classifies local governments, municipalities, cities, counties, and tribal governments as
public safety partners. 199  Rural Counties supports the expanded definition but does not provide
a rationale. 200  Joint Local Governments supports the effort to clarify that cities and all levels of
local and tribal government are public safety partners. 201


195 PG&E Opening Comments at 7.


196 PG&E Opening Comments at 7.


197 PG&E Opening Comments at 7.


198 PG&E Reply Comments at 6.


199 SDG&E Opening Comments at 7.


200 Rural Counties Opening Comments at 7.


201 Joint Local Governments at 10.


*48  After reviewing the comments on the staff proposal, we adopt a minor modification to
the definition of public safety partners and, in addition, we stress the importance of the existing
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guidelines and rules adopted in Phase 1, 202  that the IOUs properly identify these entities and
establish points of contact.


202 D.19-05-042


By way of background, the Commission identified certain groups that would benefit from
advanced or priority notice of a planned PSPS event in 2018, as including the following: “fire
departments, first responders, local communities, government, communications providers, and
Community Choice Aggregators.” 203  The Commission first adopted a definition for the term
“public safety partners” in 2019. In 2019, the Commission stated its rationale for including certain
entities within the definition of public safety partners as “those entities for whom advanced
notice is critical to preserve the public safety during a de-energization event, including during re-
energization.” 204  In 2019, the Commission defined this term to include the following:


203 Resolution ESRB-8 (July 12, 2018) at 7.


204 D.19-05-042 at 73.


first/emergency responders at the local, state and federal level, water, wastewater and
communication service providers, community choice aggregators (CCAs), affected publicly-
owned utilities (POUs)/electrical cooperatives, the Commission, Cal OES and CAL FIRE. 205


205 D.19-05-042 at 73.


Regarding notice to these entities, the Commission further stated, “Public safety partners will
receive priority notification of a de-energization event, as discussed in subsequent sections.” 206


The Commission did not address this definition in its 2020 decision, D.20-05-051, the Phase 2
PSPS Guidelines decision.


206 D.19-05-042 at 73. Emphasis added.


As noted above, the following entities are included in the existing 2019 definition: (1) first/
emergency responders at the local, state and federal level, (2) water service providers, (3)
wastewater service providers, (4) communication service providers, (5) community choice
aggregators, (6) affected publicly-owned utilities and electrical cooperatives, (7) the Commission,
(8) Cal OES, and (9) CAL FIRE. To clarify, this definition does not preclude IOUs from treating
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other entities, at their discretion, similar to the named public safety partners. The staff proposal
recommends adding “cities and all levels of local and tribal government” to this definition.


*49  We find that an expansion of the definition of public safety partners is not required to
capture the intent of the staff's proposal. Rather, as several parties point out, we find clarification is
needed so all stakeholders understand the existing guidelines and rules include local governments,
municipalities, cities, counties, and tribal governments within the definition of public safety
partners. As SDG&E points out, it already includes all these entities within the definition of public
safety partners. Joint Local Governments also emphasizes that a clarification of the definition is
needed, not an expansion. 207


207 Joint Local Governments at 10.


We reproduce the existing definition of “public safety partners” below, which, as noted,
encompasses all “emergency response providers.” The terms “public safety partners” together with
“emergency response providers” include all the entities cited in the staff proposal, except tribal
entities. While we find that these definitions intend to include tribal governments, we also find
that, to clarify that tribal governments are included, we add “tribal” to both definitions.


Regarding the phrase “all levels” included in the staff proposal, we agree with PG&E that this
phrase “all levels” of government is overly broad and may capture personnel not prepared or
trained to receive such advance notice. Rather, we expect IOUs to identify the appropriate person
or people in each organization that should receive the notice and IOUs must direct the notice to
that point of contact. We have discussed the importance of keeping these contacts up to date in
other decisions. 208


208 D.19-05-042, Finding of Fact 12 at 117, Conclusion of Law 10 at 124, and Appendix A at
A11.


For these reasons, we refer to the Commission's 2019 definition of public safety partners and,
in addition, emergency response providers, which are reproduced below, and find these existing
definitions contain the information suggested by the staff's proposal. We clarify these existing
definitions in D.19-05-042 by adding “tribal” and adding a citation to D.19-05-042.


We reproduce the existing guidelines and rules, for reference here, with noted additions
(underline). We decline to adopt the staff's proposal, as deleted (strikeout):


<<-6. Public Safety Partner is further defined to include cities and all levels of local and tribal
government.->>
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<<+3.+>> Modification to definition of Public Safety Partner in D.19-05-042:
The term ‘public safety partners' refers to first/emergency responders <<+ (defined in
D.19-05-042, Appendix A at A3-A4)+>> at the <<+tribal,+>> local, state<<+,+>> and
federal level;<<-,->> water, wastewater and communication service providers<<+;+>><<-,->>
community choice aggregators (CCAs)<<+;+>><<-,->> affected publicly-owned utilities (POUs)/
electrical cooperatives<<+;+>><<-,->> the Commission<<+;+>><<-,->> Cal OES<<+;+>> and
CAL FIRE. Public safety partners will receive priority notification of a deenergization event, as
discussed in subsequent sections.” <<+(D.19-05-042, Appendix A at A4.)+>>


*50  The term ‘first responder/emergency responder’ refers to those individuals who, in the early
stages of an incident, are responsible for the protection and preservation of life, property, evidence,
and the environment, including emergency response providers. <<+(D.19-05-042, Appendix A at
A3.)+>>


The term ‘emergency response providers' includes <<+tribal,+>> federal, state, and local
governmental and nongovernmental public safety, fire, law enforcement, emergency response,
emergency medical services providers (including hospital emergency facilities), and related
personnel, agencies and authorities. <<+(D.19-05-042, Appendix A at A4.)+>>


6.4.6. Timing of Each De-Energization Event


We now address the staff's proposal to include a definition of the phrase ““timing of each de-
energization event” with respect to post-event reports, for purposes of establishing the beginning
and end of a PSPS event. The goal of proposing a definition of this term was to create uniformity
around the topic of what constitutes a single PSPS event and, therefore, when the Commission's
directive to file a post-event report about that single PSPS event applies.


The staff proposal is below.


7. The timing of each de-energization event is defined in respect to a post-event report by
the weather event that triggers an electric investor-owned utility's action to de-energize its
electric circuit(s). A single de-energization event persists as long as the triggering weather event
justifies the utility's actual de-energization, until the triggering weather event no longer meets the
aforementioned criteria and the utility has patrolled the circuit, mitigated damage and hazards,
given clearance to re-energize, and restored service, all in accordance with applicable law,
Commission guidelines, and regulations.
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Few parties provide comments on this proposed definition. SDG&E suggests the proposed
definition be expanded to account for seven days of weather, meaning that seven consecutive
days of weather should be considered a single PSPS event and not trigger any separate post-
event reports. 209  Joint CCAs state that the proposed definition is helpful, as it provides objective,
conditionbased criteria for determining what constitutes a single PSPS event, rather than relying
on the IOUs' discretion to treat a proactive de-energization as a single event or multiple events.
Joint CCAs state “This, in particular, was an issue in PG&E's October 23-26, 2019 outage, which
PG&E reported as two separate outage events, but was, in reality, a single uninterrupted outage
event.” 210


209 SDG&E Opening Comments at 7-8.


210 Joint CCAs Opening Comments at 4-5.


Based on the limited comments provided, we are unable to conclude that including a definition for
this phrase would be helpful. We are concerned that, in the absence of additional feedback from
stakeholders, this definition will cause more confusion. Therefore, to avoid causing additional
confusion, we refrain from adopting a definition for this term at this time. We acknowledge that,
in certain circumstances, it is unclear whether the IOUs are presenting PSPS events together, as a
single event, when these events would be more appropriately characterized as two or more events,
which, in turn, causes the underreporting of the total events and associated harms. However, the
proposed definition fails to provide sufficient guidance for this problem. We will consider this
matter again, if needed. We decline to adopt the staff's proposal, with the removal (strikeout)
indicated below:


*51  <<-7. The timing of each de-energization event is defined in respect to a post-event report
by the weather event that triggers an electric investor-owned utility's action to deenergize its
electric circuit(s). A single de-energization event persists as long as the triggering weather
event justifies the utility's actual de-energization, until the triggering weather event no longer
meets the aforementioned criteria and the utility has patrolled the circuit, mitigated damage and
hazards, given clearance to re-energize, and restored service, all in accordance with applicable
law, Commission guidelines, and regulations.->>


6.4.7. Transmission-Level Customer


We now address the staff's proposal to include a definition of the term ““transmission-level” for
purposes of establishing priority or advanced notice requirements to this group of customers.


The staff proposal is below.
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8. Transmission-level is defined as voltage over 69 kV that is under the authority of the California
Independent System Operator (CAISO). Sub-transmission level is defined as 34.5 kV to 69 kV
and not under the authority of CAISO. Each electric investor-owned utility must provide priority
notification of any de-energization event to transmission-level customers.


PG&E and SDG&E suggest that the proposed definition be broadened by removing the voltage
level reference, the 69kV reference, and state that including a reference to 69kV will cause
confusion but also state that the Commission should not direct IOUs to provide these customers
with priority notice, a directive set forth in the last sentence of the proposed definition. 211  SCE
states that the proposed definition should be revised to permit each IOU to use its own definition
of transmission, as each IOU relies on a different definition. 212


211 PG&E Opening Comments at 6-7; SDG&E Opening Comments at 8.


212 SCE Opening Comments at 16.


Similarly, NCPA also is concerned that the proposed definition of transmission-level customers is
not sufficiently broad due to the voltage requirement. 213  NCPA states that the Commission should
expand the definition of transmission-level customers to include any publicly owned utility or
electric cooperative that is served by an IOU transmission line, irrespective of voltage. 214  NCPA
points out that, While the majority of those customers will be at the higher voltage levels, that
is not always going to be the case. In those instances where the transmission service is below
69 kV, but the IOU is a significant source of wheeling to the POU or cooperative, the affected
utility needs priority notification in order to prepare its own system for an outage. The definition
of transmission-level customers should therefore include POU or electric cooperative customer
that receives transmission service from an IOU at any voltage. 215


213 NCPA Opening Comments at 6.


214 NCPA Opening Comments at 6.


215 NCPA Opening Comments at 6.


*52  Golden State Power also points out that some of its members, for example, Anza Electric
Cooperative, take service at 34kV, which is a lower voltage than specified in the proposed
definition. 216  Golden State Power states that Anza needs to fall within the definition of
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transmission-level customers so that it receives priority notice of a PSPS event. 217  Golden State
Power Cooperative states:


216 Golden State Power Opening Comments at 2-3.


217 Golden State Power Opening Comments at 2-3.


For electric cooperatives like Anza Electric Cooperative (Anza), a Southern California Edison
(SCE) de-energization event could result in an outage throughout their service territory, as Anza
has a sole feed wheeling contract with SCE. However, because Anza's transmission service from
SCE is 34 kV, Anza would not be considered a transmission-level customer, and would not receive
the priority notification of an SCE de-energization event that it needs to prepare for a potential
system-wide outage. 218


218 Golden State Power Opening Comments at 2.


For this reason, Golden State Power suggests changing the proposed definition by removing the
reference to “voltage over 69 kV” and, instead, including “all electrical cooperatives or publicly-
owned utilities that are served by IOU transmission lines, regardless of voltage.” 219


219 Golden State Power Opening Comments at 2-3.


EPUC, on the other hand, states that the proposed definition of transmission-level “as voltage over
69 kV” should be changed to a lower voltage level. 220  EPUC requests the voltage be lowered to
60 kV to ensure that all transmission-level customers are captured by the definition. 221  EPUC
points out that, while SCE's distribution/transmission distinction falls at a higher voltage, PG&E's
delineation falls at 60kV. 222  EPUC states this modification to the proposed definition is necessary
to ensure that no transmission-level lines, and consequently customers, are unintentionally
excluded from the definition. 223  EPUC also notes that, by including the requirement that the
customer is under the control of the CAISO, together with the voltage level, the definition
creates necessary bright lines for purposes of coordination with CAISO and emergency/first
responders. 224  Likewise, CLECA opposes the PG&E and SDG&E recommendation to exclude
any reference to a voltage level (“voltage over 69 kV”) in the proposed definition of transmission-
level because, according to CLECA, a voltage cutoff provides a bright line rule that will simplify
the definition. 225
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220 EPUC Opening Comments at 5.


221 EPUC Opening Comments at 5-6.


222 EPUC Opening Comments at 5-6.


223 EPUC Opening Comments at 5-6.


224 EPUC Opening Comments at 5.


225 CLECA Reply Comments at 6.


*53  Abrams and Cal Advocates urge the Commission to more fully incorporate customers taking
service from transmission lines into all the guidelines and rules. 226  Cal Advocates also suggests
that the Commission draw a distinction between the definition of transmission-level customer
adopted for purposes of the PSPS guidelines and the definition of transmission versus distribution
used by IOUs and the Federal Energy Regulatory Commission by including in the proposed
definition the phrase “regardless of utility-specific or Federal Energy Regulatory Commission
classifications of the line.” 227


226 Abrams Opening Comments at 16; Cal Advocates Opening Comments at 11-12.


227 Cal Advocates Opening Comments at 12.


The parties also address the related concept included in the staff's proposed definition of
whether the Commission should require the IOUs to provide priority notice to transmission-level
customers. Our discussion here is limited to the definition of transmission-level customers for
purposes of the PSPS guideline. We address the type of notice that IOUs must provide to customers
defined as transmission-level customers at Section 6.9, herein.


Based on our review of the comments by parties to the proposed definition of transmission-
level, we make a number of modifications to the proposal to clarify our intent of capturing, at a
minimum, all entities that provide electric service to customers. First, in response to the comments
by the parties representing community choice aggregators, publicly-owned utilities, and electric
cooperatives - entities that often take service from a transmission line and provide electric services
to their own customers - including members of the Joint CCAs, EPUC, Golden State Power, and
NCPA, we remove the specific voltage level requirement and adopt a definition that relies on
whether the customer is taking service from a line under the control of the CAISO. As modified,
if a customer is taking service from a line that is under the control of the CAISO, that customer is
designated as a transmission-level customer for purposes of the PSPS guidelines and rules because
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many of these customers need advance or priority notice to prepare their own customers or facilities
for a power outage. As stated above, we address notice to transmission-level customers in Section
6.9, below.


We do not agree with SCE that each IOU should rely on its own definition of transmission
because a higher level of consistency on the understanding of transmission between the IOUs
and stakeholders is needed within the context of PSPS preparation and implementation protocols.
While some parties, such as CLECA and EPUC, suggest a specific voltage reference is needed to
provide a bright line distinction between transmission customers and others, we point out that we
are still retaining the requirement that transmission-level customers be served by a line under the
control of the CAISO so a bright line distinction will exist even if we remove the voltage reference.


*54  Regarding Golden State Power's suggestion that the Commission add “all electrical
cooperatives or publicly-owned utilities that are served by IOU transmission lines, regardless of
voltage” to the definition, we elect to, instead, explicitly include these entities in the definition
because these entities may not necessarily fall within service from a line under CAISO control but
have the same safety concerns as entities that do receive service from a line under CAISO control.


In addition, because neither the staff nor any party proposes specific rules, such as priority notice,
for what the staff proposal refers to as “sub-transmission” customers, we refrain from adopting
a definition for this term at this time. Accordingly, we remove this part of the proposal from our
adopted definition.


In response to a suggestion by Cal Advocates that the Commission draw a distinction between the
definition of transmission customer adopted for purposes of the guidelines and the definition of
transmission vs distribution used by the IOUs or by the Federal Energy Regulatory Commission,
we find that further clarity is not needed because all lines under CAISO control also fall within
the jurisdiction of the Federal Energy Regulatory Commission.


We adopt the staff's proposal, as modified below, with additions (underline) and deletions
(strikeout), as follows:


<<-8->><<+4+>>. Transmission-level <<+customer+>> is defined as <<+(1)+>><<-voltage
level,->> <<+a customer taking service directly from network transmission facilities under control
+>> <<-over 69 kv that is under the authority->> of the California Independent System Operator
(CAISO<<+) and (2) publicly-owned utilities and electric cooperatives+>>. <<-Sub-transmission
level is defined as 34.5 kv to 69 kv and not under the authority of CAISO.->>Each electric
investor-owned utility must provide priority notification of any <<+PSPS+>> <<-de-energization-
>> event to transmission-level customers. <<+ The designation of a customer as a transmission-







Order Instituting Rulemaking to Examine Electric Utility..., 2021 WL 2852304...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 71


level customer also requires the utility to, among other things, conduct PSPS Exercises with these
customers (PSPS Exercises are addressed in a separate section of these guidelines and rules)+>>.


6.5. PSPS Education and Outreach


6.5.1. Staff Proposal


The staff proposes additional directives to enhance the IOUs' education and outreach pertaining
to PSPS events. The staff's proposal suggests the Commission require (1) IOU outreach be done
in all prevalent languages in service territory; (2) IOU outreach be done in collaboration with
communitybased organizations and public safety partners; (3) IOU post-event outreach include a
survey to evaluate the effectiveness of any prior outreach and education efforts; and (4) reports by
IOUs to the Commission with the results of post-event surveys.


The staff proposal is set forth below.


E. Education and Outreach


1. Each electric investor-owned utility must conduct public outreach, in all languages prevalent
in its respective service territory, to communities in collaboration with relevant Community Based
Organizations (CBOs) and public safety partners. Outreach must include after-event surveys and
metrics to evaluate whether the awareness and outreach is helping communities and residents
before, during, and after a de-energization event. Each electric investor-owned utility must report
the survey results and metrics in its quarterly de-energization progress reports.


6.5.2. Party Comments


*55  Parties provide extensive comments on the staff's proposal on education and outreach related
to PSPS events. PG&E generally supports the staff proposal but suggests limiting IOU surveys
to the beginning and end of a wildfire season, rather than after each PSPS event. 228  SDG&E
supports the staff proposal but recommends that surveys not be required after each event because
that may result in over-surveying its impacted customers, referring to possible “surveyfatigue” and
proposes, instead, four post-PSPS surveys in 2021, with the survey results reported in the quarterly
progress reports. 229  SDG&E points out that “surveying in the multiple languages [its survey was
available in 22 languages] in 2020 quadrupled the costs, with an additional expense of $200,000,
largely driven by translations.” 230  To control costs, SDG&E suggests that surveys be done in
languages other than English but to reduce the total number of languages used to six. 231  In terms
of the results of the surveys, SDG&E suggests the Commission require IOUs to provide survey
results for the entire wildfire season in a single report provided each year after the end of wildfire







Order Instituting Rulemaking to Examine Electric Utility..., 2021 WL 2852304...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 72


season. 232  SCE supports the staff proposal but recommends the Commission not impose a strict
requirement to implement any changes to the existing requirements on education and outreach
before the peak of the 2021 wildfire season because SCE is developing an interim solution to
support languages that cannot be accommodated for PSPS event notification in 2021, which it
plans to launch in the second quarter of 2021. 233


228 PG&E Opening Comments at 10.


229 SDG&E Opening Comments at 10-11.


230 SDG&E Opening Comments at 11.


231 SDG&E Opening Comments at 11.


232 SDG&E Opening Comments at 10.


233 SCE Opening Comments at 13.


Joint CCAs generally support the staff proposal. 234  SBUA recommends the Commission
specifically require IOUs to develop education and outreach targeted for small businesses and
small business organizations but provides no rationale to support this suggestion. 235  CforAT
supports the staff's proposal but states it must be revised to require education and outreach be
provided in accessible formats to effectively communicate with individuals with limited ability to
use standard forms of communication. 236  CforAT also points out that, while IOUs are seeking
the guidance of community-based organizations to increase the effectiveness of the IOU PSPS
education and outreach, costs incurred by the community-based organizations to assist IOUs
have not been addressed by the Commission. 237  CforAT states, “the Commission and utilities
are seeking substantial support from small nonprofit organizations without any commitment
of resources to assist them in doing the collaborative work that the Commission seeks.” 238


CforAT emphasizes that extended or repeated de-energization events are not sustainable for certain
individuals and the potential harm must be addressed, beyond education and outreach. 239  Lastly,
CforAT urges the Commission to consider enforcement actions against SDG&E and SCE for
neglecting their obligations to provide education and outreach materials in prevalent languages,
a requirement CforAT points out has been in place since the Phase 1 Guidelines were adopted in
2019. 240


234 Joint CCAs Opening Comments at 5.
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235 SBUA Opening Comments at 5.


236 CforAT Opening Comments at 14-15.


237 CforAT Opening Comments at 14-15.


238 CforAT Opening Comments at 15.


239 CforAT Opening Comments at 14-15; CforAT Reply Comments 6-7.


240 CforAT Reply Comments at 7.


*56  Similar to CforAT, Disability Rights states the Commission must direct IOUs to
provide education and outreach in formats accessible to people with disabilities, particularly
communication-access needs. 241  Disability Rights points to the need for effective written
“captions,” American Sign Language interpreters, and accessible written formats for all PSPS
education and outreach events. 242  SCDD suggests more education and outreach is needed for the
disabled community so they can “opt-in” to any specialized notice of PSPS events provided by
IOUs. 243


241 Disability Rights Reply Comments at 7.


242 Disability Rights Reply Comments at 7.


243 SCDD Opening Comments at 2-3.


Joint Local Governments agree with other parties that IOU PSPS education and outreach fails
to ensure the safety of customers during power outages and IOUs must provide more resources
and assist customers in creating a response plan. 244  Joint Local Governments state that the use
of community-based organizations by IOUs for PSPS-related education and outreach to the AFN
customers and vulnerable populations must be supported by a directive from the Commission so
that the IOUs cover more of the related costs. 245


244 Joint Local Governments Reply Comments at 8.


245 Joint Local Governments Reply Comments at 8.


NCPA states that the IOUs are not providing access to the secure website data for public safety
partners and not including all publicly-owned utilities and electric cooperatives. 246  Rural Counties
supports the proposal to require postevent outreach survey results in an IOU report. 247  Rural
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Counties agrees with the requests by other parties that the Commission direct IOUs to financially
support community-based organizations' efforts to assist IOUs gather information, coordinate
outreach, and mitigate PSPS impacts on vulnerable members of the community. 248  Rural Counties
also seems to interpret the staff proposal as suggesting that public safety partners participate in
surveys, which Rural Counties states may be too time consuming based on other pressing safety
obligations of counties. 249


246 NCPA Opening Comments at 3.


247 Rural Counties Opening Comments at 8.


248 Rural Counties Reply Comments at 8.


249 Rural Counties Opening Comments at 8.


*57  Abrams suggests that, as part of education and outreach, the Commission incorporate focus
groups as another measurement tool for communications when more qualitative information is
desired. 250


250 Abrams Opening Comments at 12.


6.5.3. Discussion


Based on our review of the comments on the staff proposal, the Commission finds a number of
issues raised by the staff's proposal on the IOUs' education and outreach regarding PSPS events
require clarification.


Regarding the request by SDG&E that the Commission clarify the meaning of the phrase “all
languages prevalent” in the staff's proposal, we clarify this phrase by directing IOUs to follow the
same requirements pertaining to ““prevalent” languages that we adopted in D.20-03-004, which
addressed IOU communications with the public before, during, and after a wildfire consistent
with the Wildfire Mitigation Plans and Pub. Util. Code § 8386(c)(16)(B). In that decision,
we found that “IOU and [small and multi-jurisdictional utility, or SMJU] communication with
affected communities and the general public before, during, and after a wildfire is essential to the
Commission's role of ensuring Californians' access to safe and reliable utility infrastructure and
services.” On this basis, the Commission directed, as follows:



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS8386&originatingDoc=Ib1e03721e00d11eb9531b93dba0730fb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
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IOUs and SMJUs to conduct community awareness and public outreach in all
languages that are ‘prevalent’ in their service territory. A language is prevalent if
it is spoken by 1,000 or more persons in the IOU's or SMJU's territory. Indigenous
languages shall be included, and Mixteco and Zapoteco shall be included regardless
of prevalence. 251


251 D.20-03-004, Decision on Community Awareness and Public Outreach Before, During and
After a Wildfire, and Explaining Next Steps for Other Phase 2 Issues (March 12, 2020.) (fn.
omitted.).


Because PSPS events, as a wildfire mitigation measure, are closely aligned with, and even
incorporated into, IOU Wildfire Mitigation Plans and the related communications, we find it
reasonable to direct IOUs to rely on the definition of “prevalent” languages in D.20-03-004
regarding education and outreach performed in connection with PSPS events. To reflect this
directive, we modify the staff proposal to include a reference to D.20-03-004.


In response to claims by several parties, including CforAT, SCDD, and Disability Rights that
ongoing education and outreach, including the surveys, by IOUs are not sufficiently accessible
by individuals with disabilities, we direct IOUs to include this issue as a permanent topic of their
Working Group meetings. As we stated in D.20-05-051, Working Group meetings, convened by
the IOUs, with, among others, “representatives of people/communities with access and functional
needs and vulnerable communities that convene at least quarterly can help better inform the electric
IOUs regarding how to plan and execute de-energization protocols.” 252  We expect IOUs to learn
more about how to better communicate with individuals with all types of or multiple access and
functional needs, including (as noted by CforAT, SCDD, and Disability Rights) disabilities at these
meetings, adopt needed improvements to their PSPS communication-related protocols, and report
results to the Commission as part of the existing reporting requirements set forth in D.20-05-051
(Conclusion of Law 26). 253  We will include a modification to the staff proposal to reflect this
directive.


252 D.20-05-051 at 79, 89, 90, and Appendix A at 1.


253 D.20-05-051, Conclusion of Law 36 at 96.







Order Instituting Rulemaking to Examine Electric Utility..., 2021 WL 2852304...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 76


*58  Several parties, including Joint Local Governments, CforAT, and Rural Counties ask the
Commission to address the costs incurred by community-based organizations in assisting IOUs
with education and outreach pertaining to PSPS events so that members of the community are
better prepared for the possibility of living without electricity for, perhaps, several consecutive
days. We will take steps toward gaining a better understanding of these costs by requiring IOUs
to provide cost data related to AFN outreach conducted in partnership with CBOs, as addressed
in Section 6.11, herein.


In response to the issue raised by SBUA about the need for IOUs to tailor education and outreach
to small business entities, we find no need for such a directive appears warranted and SBUA did
not provide any rationale to support this recommendation. Therefore, we decline to adopt this
recommendation.


In response to requests by PG&E, SDG&E, and Rural Counties that the Commission clarify the
frequency of the proposed surveys, we modify the staff proposal to direct IOUs to perform, at a
minimum, two surveys per calendar year. We adopt this directive based on our goal of balancing
the effectiveness of these surveys with the potential for substantial costs. We further clarify that a
survey does not need to be issued in connection with each PSPS event but, if an IOU finds a need
to issue a survey in connection with a specific PSPS event or beyond the two surveys required in
a calendar year, the IOU may do so at its discretion. We are setting a minimum requirement. The
IOUs may issue more surveys, if needed. We also clarify, in response to SCE's request to postpone
the effective date of this directive until after the peak of the 2021 wildfire season, that the directive
will become effective immediately upon adoption of this decision, but IOUs only need to issue
one survey in the remaining months of this calendar year. We add language to the staff proposal
to reflect the required frequency of these surveys.


Regarding the request by SDG&E that the Commission clarify when and how the IOUs should
submit the results of these surveys to the Commission, we modify the staff proposal to indicate that
the results of the surveys be included in the annual reports, the [current year] Pre-Season Report
and [prior year] Post-Season Report, required herein. We also authorize the Commission's Safety
and Enforcement Division to direct IOUs to provide the results of the survey in a different manner,
for example, with a different report, a separate report, or more frequently.


SDG&E raises the issue of increased costs incurred to provide education and outreach in multiple
languages. Based on the information SDG&E provided, we find it reasonable to require IOUs to
track and report all costs related to education and outreach, including the costs of the required
surveys, related to PSPS. With this cost information, the Commission will be better able to make
decisions on future or additional education and outreach efforts related to PSPS. We further find
that the Commission's Safety and Enforcement Division is well-positioned to develop a cost
tracking system that will enable the Commission to better understand the cost implications of the
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education and outreach required related to PSPS. Therefore, we direct IOUs to collaborate with
Safety and Enforcement Division so that it can develop and direct a reporting system for IOUs to
use for this purpose. We add a cost tracking directive to the adopted guidelines and rules.


*59  Lastly, Abrams recommends the Commission hold focus groups to enhance the IOUs'
education and outreach and verify the effectiveness of the IOUs' efforts. We decline to adopt this
recommendation because, currently, we view our existing reporting requirements together with
the existing requirements for regular working group meetings sufficient to obtain feedback from
the community on the effectiveness of education and outreach by IOUs on PSPS-related topics.


We adopt the staff's proposal, as modified below, with additions (underline) and deletions
(strikeout), as follows:


6.5.4. Adopted Guidelines and Rules


E. Education and Outreach


1. Each electric investor-owned utility must conduct <<+PSPS education and outreach, including
surveys+>><<-public outreach->>, in <<-all languages->> <<+““+>>prevalent<<+” languages,
as defined in D.20-03-004,+>> in its <<-respective->> service territory<<+.+>><<-,->> <<+Each
utility must conduct, at a minimum, two PSPS education and outreach surveys+>> accessible
to all customers <<+each calendar year. The Commission's Safety and Enforcement Division
is authorized to direct an IOU to+>> modify or <<+issue more of these surveys. Each utility
must+>> <<-to communities in->> collaborat<<+e+>><<-ion->> with relevant <<-C->><<+c
+>>ommunity <<-B->><<+b+>>ased <<-O->><<+o+>>rganizations <<-(CBOs)->> and public
safety partners <<+to develop these surveys+>><<-.->>, <<+which+>> <<-Outreach->> must
include<<+, at a minimum,+>> <<-after-event surveys and->> metrics to evaluate whether the
<<+ education+>><<-awareness->> and outreach is <<+effectively+>> helping communities and
residents before, during, and after a PSPS<<-de-energization->>event <<+to plan for alternative
electricity arrangements and/or avoid the impacts of de-energization events+>>. <<-Each electric
investor-owned utility must report the survey results and metrics in its quarterly de-energization
progress reports.->> <<+Each utility must include the results of the most recent education and
outreach surveys not yet previously reported on, as an attachment to the [current year] Pre-
Season Report and the [prior year] Post-Season Report. The Commission's Safety and Enforcement
Division is authorized to direct an IOU to file the results of these surveys more frequently or in
a different manner.+>>


<<+2. Each electric investor-owned utility must file, as part of the reports required pursuant to
D.20-05-051, Conclusion of Law 36 at 96, information pertaining to, at a minimum, discussions
at Working Group meetings regarding the accessibility of utility's education and outreach efforts,
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including surveys, for individuals with access and functional needs, the recommendations, if any,
made by individuals with or representatives of communities with access and functional needs to
enhance education and outreach pertaining to PSPS events, and whether those recommendations,
if any, were incorporated into the utility's PSPS protocols.+>>


*60  <<+3. Each electric investor-owned utility must track and report costs for PSPS-related
education and outreach, including the required surveys, and the Commission's Safety and
Enforcement Division is authorized to develop the cost tracking system for this purpose. The
utilities must include costs incurred by other entities from whom they request assistance in these
efforts. The utilities must include these costs, in the format designated by Safety and Enforcement
Division, with the [prior year] Post-Season Report.+>>


6.6. Emergency Operations Centers (EOCs), State Operations Center, Liaisons


6.6.1. Staff Proposal


The staff proposal includes guidelines and rules for the IOUs' EOC staff to have emergency
management experience or receive emergency management training, and to develop uniform,
synchronized methods of conducting State Executive Calls and providing notifications and
statistical updates to state and federal executive partners. The staff proposal is set forth below:


F. Emergency Operations Centers (EOCs), State Operations Center, Liaisons


1. All electric investor-owned utility EOC staff must have emergency management experience
or receive emergency management training. Emergency management expertise is necessary to
communicate effectively, accurately, and consistently with public safety partners before, during,
and after a de-energization event.


2. All electric investor-owned utility staff must meet with representatives from Cal OES and CAL
FIRE to develop uniform, synchronized methods of conducting State Executive Calls and providing
notifications and statistical updates to state and federal executive partners.


6.6.2. Party Comments


CSAC, Joint Local Governments, and Santa Clara County emphasize the importance of recent
and/or ongoing emergency management experience, and express concern that proposed guideline/
rule F.1 would allow someone with non-recent and/or only one-time training to qualify as EOC
staff. The IOUs are either supportive of or do not address proposed guideline F.1.
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With respect to proposed guideline/rule F.2, PG&E requests flexibility to report differing statistical
updates “when PSPS events are fundamentally different in scope and complexity across IOUs.” 254


No party opposes PG&E's proposed modification.


254 PG&E Opening Comments at 10.


6.6.3. Discussion


We agree that recent and ongoing experience and training are important, therefore we have
modified proposed guideline/rule F.1 as suggested by CSAC and Joint Local Governments.
Regarding proposed guideline/rule F.2, we agree with affording the type of flexibility PG&E
requests, while also stressing the importance of coordinating with Cal OES and CAL FIRE to
ensure such statistical updates are most useful for their respective purposes. We have also included
the Commission in proposed guideline/rule F.2 in order for all three agencies to receive the same
necessary information.


*61  The adopted guidelines and the modifications to the staff proposal, with additions
(underlined) and removals (strikeout), are set forth below.


6.6.4. Adopted Guidelines and Rules


F. Emergency Operations Centers (EOCs), State Operations Center, Liaisons


1. All electric investor-owned utility EOC staff must receive <<+annual+>>emergency
management training <<+sufficient to enable them to perform their assigned role+>>. Emergency
management expertise is necessary to communicate effectively, accurately, and consistently with
public safety partners before, during, and after a <<+proactive+>> deenergization event.


2. All electric investor-owned utility staff must meet with representatives from Cal OES<<+,+>>
<<-and->> CAL FIRE, <<+and the Commission+>> to develop uniform, synchronized methods
of conducting State Executive Calls and <<-providing->> notification<<+s to those agencies.
In consultation with representatives from Cal OES, CAL FIRE, and the Commission, electric
investor-owned utilities must make reasonable efforts to align their+>> <<-and->>statistical
updates <<+on PSPS events sent+>> to state and federal executive partners.


6.7. Medical Baseline and Access and Functional Needs (AFN) Communities
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6.7.1. Staff Proposal


The staff proposal includes four proposed guidelines and rules relating to identifying and
mitigating the impacts of de-energization to customers with access and functional needs, including
customers who rely on electric lifesustaining equipment. 255


255 Government Code Section 8593.3(f)(1): “Access and functional needs population” consists
of individuals who have developmental or intellectual disabilities, physical disabilities,
chronic conditions, injuries, limited English proficiency or who are non-English speaking,
older adults, children, people living in institutionalized settings, or those who are low income,
homeless, or transportation disadvantaged, including, but not limited to, those who are
dependent on public transit or those who are pregnant.


The staffs proposal is set forth below:


G. Medical Baseline and Access and Functional Needs (AFN) Communities


1. The following groups must be included in each electric investor-owned utility's identification
efforts, in addition to the existing requirement for each such utility to “identify, above and beyond
those in the medical baseline population”:


• Persons reliant on electric life-sustaining equipment, persons eligible for the medical baseline
program.


2. Each electric investor-owned utility must build partnerships with CBOs and healthcare
providers, including but not limited to, those from county-level health and human services
departments, public health departments, healthcare facilities, and clinics, to lessen the impact of
de-energization events, and to improve outreach and assistance for AFN communities, and medical
baseline eligible customers.


*62 3. Each electric investor-owned utility must use its own list(s) of customers in groups subject
to identification efforts and work with CBOs that conduct outreach in these AFN communities to
identify customers who reside in multi-family buildings and rely on elevators to access or leave
their residence. Each electric investor-owned utility must include its list in its preseason report.


a. Each electric investor-owned utility must contact the building manager of the building(s)
identified herein in preparation for wildfire season to ensure such facilities: 1) have forewarning,
and 2) discuss backup generation resource options. Each utility must additionally notify these
building managers prior to conducting a deenergization event.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8593.3&originatingDoc=Ib1e03721e00d11eb9531b93dba0730fb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
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b. Each electric investor-owned utility must provide information to paratransit agencies serving
all the tenants of the buildings identified herein should any tenant need access to a community
resource center during a deenergization event.


4. Each electric investor-owned utility must launch a program to support resiliency for customers
that rely on medical equipment to sustain life, by providing them free backup batteries that
energizes such medical equipment for at least six hours. This shall be reported in progress reports
and postseason reports.


6.7.2. Party Comments


In general, parties most concerned with minimizing the impacts of proactive de-energization on
customers with access and functional needs assert the proposed guidelines and rules are inadequate
for this objective, while the IOUs propose modifications that would reduce the proactive actions
they must take to notify and assist customers with access and functional needs.


Regarding proposed guideline/rule G.1, SDG&E states it will continue to enable customers to
self-identify as living with an access or functional need, and it will continue to promote its
Medical Baseline program. SCE states it has no direct way to identify customers that rely on
electric powered medical equipment or that are eligible for the Medical Baseline program unless
they inform SCE; because of this, SCE asserts the Commission should not adopt a compliance
requirement that “is not within the control of the IOUs.” 256  PG&E recommends revisions to the
staff proposal that reflect a similar notion that customers must identify themselves as either having
a person living with a disability in the household, or having signed up to receive an in-person visit
before disconnection for non-payment.


256 SCE Opening Comments at 11.


SDG&E states it has no objections to proposed G.2. PG&E does not recommend any
modifications, and SCE does not address this proposed guideline/rule.


Regarding the staff's proposal to identify customers residing in multifamily buildings who rely
on elevators to access or leave their residence, PG&E and SCE assert this requirement goes
beyond both their and their CBO networks' scope and capabilities. PG&E also emphasizes that its
outreach is focused on account holders, which may or may not be the building manager of multi-
family buildings. SDG&E similarly recommends against using its own list to identify customers,
and instead to utilize partnerships with CBOs and paratransit agencies to identify customers in
these groups. SDG&E states it will emphasize availability of address-level PSPS notifications
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to building managers and tenants, in addition to its notifications to all impacted customers. SCE
asserts the requirement to provide information to paratransit agencies is duplicative and costly and
should not be adopted; instead, SCE states IOUs should work with CBOs that support vulnerable
populations, and hold informational workshops, to disseminate information regarding resiliency,
safety, and resources during PSPS events.


*63  Regarding the proposed requirement to provide free backup batteries for medical equipment
that customers require to sustain life, many parties argue a minimum of six hours is wholly
inadequate; these parties argue instead for up to 24 hours, or more generally sufficient battery life
to last for the duration of any PSPS event. 257  PG&E and SDG&E both assert the minimum six-
hour requirement is arbitrary, and PG&E recommends removing this requirement; both PG&E
and SDG&E instead advocate for flexibility to customize their backup power programs. SCE
recommends clearly defining the scope of the backup battery program to serve customers that are
most in need of such devices and cannot afford them; SCE recommends the Commission adopt its
eligibility requirements for its current battery backup program, which provides fully subsidized
backup batteries to customers that: (1) are enrolled in Medical Baseline, (2) are income-qualified,
and (3) reside in a High Fire Risk Area.


257 Acton Town Council Opening Comments at 19-20; Santa Clara County Reply Comments
at 7.


Acton Town Council urges the Commission to dismiss much of IOUs' recommended revisions,
in particular regarding proposed guideline/rule G.3., arguing the IOUs provide little to no
justification for these recommendations. Acton Town Council counters the suggestion that IOUs
cannot feasibly identify multi-family building residents relying on elevators, asserting that local
governments have records regarding elevator locations and building inspectors are required to
inspect elevators at least bi-annually.


CSAC recommends that IOUs update any utility list(s) of AFN customers no less than monthly,
in order to provide the most current information to the local governments.


CforAT asserts the IOUs have done nothing to provide additional support, or even supplemental
notice, to medically vulnerable customers that are required to be identified, emphasizing the
importance of increasing oversight of how the IOUs support these customers. CforAT also asserts
it is unreasonable to place substantial expectations on community partners without directing IOUs
to provide financial resources to these groups. CforAT further asserts the requirement to identify
customers relying on elevators does not meaningfully support this population, without clarity on
who should conduct these discussions, and the requirement to provide information to paratransit
agencies fails to acknowledge constraints on paratransit, which limits its utility in emergencies.
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Disability Rights recommends providing additional guidance, in terms of specificity, with respect
to nearly all the proposed guidelines and rules and recommends modifying the staff's proposal
in guideline/rule G.4 to require IOUs to first assess the type of medical equipment utilized by
individual customers in order to provide an adequate supply of battery backup. Disability Rights
further urges that mitigation solutions be developed for customers who rely on refrigeration for
medication and food, communications equipment, elevator access, and temperature regulation.
Disability Rights also recommends the Commission require IOUs to provide payment for
accessible hotel or motel stays for people with medical needs who may not be able to utilize backup
power resources at home.


*64  In reply comments, Joint CCAs agree with CforAT that the staff proposal in guideline/
rule G.4. needs further development and it should focus on: 1) providing batteries with 24-hour
capability for medical equipment; 2) providing portable 6-hour batteries paired with adequate
transportation to CRCs or emergency centers, or medical facilities with adequate beds and charging
facilities; and 3) providing portable 6-hour batteries paired with adequate transportation and
vouchers to hotels with reliable power.


Joint Local Governments recommend revising the staff proposal in guideline/rule G.2. to clarify
IOU efforts to “lessen the impact of de-energization events” and provide “assistance” for
communities with access and functional needs and medical baseline customers must include
partnerships with, and resources for, food-assistance organizations and organizations that serve
access and functional needs populations. Regarding staff's proposal in guideline/rule G.4., Joint
Local Governments recommend, similar to Joint CCAs, that IOUs provide transport to and from
CRCs if a PSPS event duration outlasts the capacity of a customer's battery system.


In reply comments, Rural Counties stresses that because CRCs are closed during nighttime hours,
backup batteries must last longer than six hours. Rural Counties agrees with PG&E and SDG&E
that utilities should be able to customize battery back-up programs to meet the needs of individual
customers, but that providing such flexibility does not preclude the Commission from setting
minimum standards.


Abrams notes that the proposed Education and Outreach guidelines and rules include after-
event surveys and metrics in order to set performance-based standards for de-energization
communications, and asserts communication measurements for medical baseline and AFN
communities should similarly be results based rather than specifying the types of partnerships or
the mode of communications. Specifically, Abrams recommends conducting surveys for specific
customer segments to measure the quality of de-energization communications. At minimum,
Abrams states, IOUs should provide the survey results to inform the setting of specific standards
in a future phase of the guidelines and rules.
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Regarding notifications for persons with access and functional needs, SCDD asserts the staff's
proposal continues to be inadequate for the many Californians with a developmental disability
because the proposals require customers to notify the IOU. Rather, SCDD asserts, the Commission
should require IOUs to proactively notify the full AFN community to join their enhanced
notification list. They recommend the Commission require IOUs to propose a detailed plan within
six months after this decision on how they will expand their notifications and what further services
they could provide to keep Californians with developmental disabilities safe.


6.7.3. Discussion


In considering parties' comments on access and functional needs, our overriding concern is with
the IOUs' efforts to mitigate the adverse impacts of proactive de-energization on customers and
communities in areas where they shut off power. The Commission has identified such mitigation
as a key aspect of an IOU's calculation that the benefit of de-energization outweighed potential
public safety risks. 258  Such adverse impacts often disproportionately impede the ability of persons
who rely on electricity to survive or live independently; prolonged periods of de-energization
can disrupt or jeopardize their necessary life functions, such as respiration. As another example,
prolonged periods of de-energization prevent or, at best, seriously complicate the ability, of people
who rely on medication that needs to be stored below room temperature, to maintain necessary
life functions; this is an adverse impact of a prolonged PSPS event that disproportionately harms
people who rely on such medication.


258 D.12-04-024.


*65  In D.20-05-051 the Commission directed IOUs to include various customer segments into
their identification efforts, with a specific directive to work collaboratively with public safety
partners, local governments, and representatives of people/communities with access and functional
needs to identify assistance required by current and potentially eligible medical baseline customers
during PSPS events. Further, in D.20-05-051, the Commission directed IOUs to submit an annual
Access and Functional Needs plan, with quarterly updates, to detail their planned efforts to address
people/communities with access and functional needs and vulnerable populations during PSPS
events. The staff proposal seeks to add more specific requirements regarding identification of
and support for persons reliant on electric life-sustaining equipment (staff proposal guidelines/
rules G.1. and G.4.) and multi-family building tenants who rely on elevators to access or leave
their residence (staff proposal guideline/rule G.3). These proposed guidelines and rules garnered
highly divergent comments from parties representing access and functional needs interests, on the
one hand, and the IOUs, on the other hand: the IOUs ask for flexibility in meeting the implicit
objectives of the proposed guidelines and rules, while other parties recommend further and more
specific guidance as a means to ensure the intent of the guidelines and rules is more clearly and
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specifically articulated. Some of these parties also assert the IOUs' past and current efforts are
inadequate, suggesting a need for review of the extent to which they comply with our past guidance.
Meanwhile, and in light of these divergent positions, there is value in the general notion advanced
by Abrams that notification and mitigation efforts should be results-driven, that is, we need not
be so prescriptive in terms of the “who” and the “how” if we instead focus on setting the high-
level objective that IOUs ensure the various segments of persons/communities with access and
functional needs and vulnerable populations are made aware of potential PSPS events and of where
and how they can access critical information and support in preparation for and during a PSPS
event. Whether these objectives are accomplished through partnerships with CBOs, administering
programs that offer resiliency support directly to customers, or otherwise, we determine to afford
flexibility to the IOUs. As one example, proposed guideline/rule G.3 would have the IOUs create
and maintain lists of all multi-family building tenants who rely on an elevator, which implies
responsibility on the part of IOUs to ensure such individuals can continue to enter and exit from
these buildings during a PSPS event. Such a requirement would ignore that building managers
have certain requirements and responsibilities, independent of the PSPS guidelines and rules, to
ensure safe access to and egress from the buildings they manage. While we urge the IOUs to
make reasonable efforts to enable and encourage building managers to account for PSPS events
in their required emergency operations plans or other required arrangements, we modify this
requirement to instead focus, again, on a higher-level objective of working collaboratively with
relevant stakeholders to ensure persons who rely on elevators are aware of the potential for PSPS
events, that they receive event notifications and information about CRC locations, and that building
managers are aware of programs that offer resiliency support.


*66  Such flexibility must, however, be coupled with further direction for working collaboratively
with relevant stakeholders to identify and pursue the optimal strategies for adequate and
appropriate outreach, notifications, and mitigation of the adverse impacts of PSPS events
on persons/communities with access and functional needs and vulnerable populations. This
decision provides further guidance on the character of the IOUs' collaboration with public safety
partners, local governments, groups representing access and functional needs and vulnerable
populations, and other relevant stakeholders to achieve these high-level outcomes, and more
specific instructions on what the IOUs' Access and Functional Needs plans and quarterly
updates must address. This decision specifies that development of the IOUs' future Access and
Functional Needs plans and quarterly updates must incorporate, at minimum, the six steps outlined
in the Federal Emergency Management Administration's Comprehensive Preparedness Guide,
i.e., forming a collaborative planning team, understanding the situation, determining goals and
objectives, developing the plan, plan preparation and approval, and plan implementation and
maintenance. 259  As part of forming a collaborative planning team, this decision requires that IOU
representatives at the Senior Vice President level, or with comparable decision-making power
over development and implementation of the Access and Functional Needs plans, meet at least
quarterly with representatives of state agencies and community based organizations that serve
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and/or advocate on behalf of persons with access and functional needs. For the initial meeting,
which must occur no later than September 30, 2021, the IOUs must invite representatives from the
following entities; these entities may recommend additional groups, which the IOUs must reach
out to and invite to also participate in this and subsequent meetings; the IOUs must also seek to
invite additional groups and leaders with responsibility for access and functional needs based on
the need(s) or issue(s) pertaining to the population(s) they serve, or that they otherwise identify
as crucial to their collaborative planning team.


259 Seehttps://www.ready.gov/sites/default/files/2019-06/comprehensive preparedness guide
developing and maintaining emergency operationsplans.pdf.


• State Council on Developmental Disabilities


• California Health and Human Services Agency


• California Governor's Office of Emergency Services


• Disability Rights Education and Defense Fund


• Disability Rights California


• California Foundation for Independent Living Centers


As part of their invitations, the IOUs must inquire with the nongovernmental entities whether and
how they require financial support for their participation and assistance.


The purpose of these meetings will be to develop, implement, and review each IOU's Access and
Functional Needs plans in accordance with the Comprehensive Preparedness Guide. In setting the
high-level objectives of adequate and appropriate outreach, notifications, and mitigation of the
adverse impacts of PSPS events on persons/communities with access and functional needs, the
Commission will turn its focus to evaluating the results of the IOUs' efforts in terms of surveys
and other reporting requirements intended to gauge the extent to which the IOUs are meeting our
high-level objectives and the goals identified in their Access and Functional Needs plans.


*67  We have modified the proposed guidelines and rules in general alignment with the high-level
objectives and further directions for collaboration and the Access and Functional Needs plans, as
described above.


The adopted guidelines and the modifications to the staff proposal, with additions (underlined)
and removals (strikeout), are set forth below.
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6.7.4. Adopted Guidelines and Rules


G. Medical Baseline and Access and Functional Needs (AFN) Communities


1. The following groups must be included in each electric investor-owned utility's identification
efforts, in addition to the existing requirement for each such utility to “identify, above and beyond
those in the medical baseline population”:


• Persons reliant on electric<<+ity to maintain necessary+>> life <<+ functions, including
for durable medical equipment and assistive technology+>> <<-sustaining equipment->>; and
persons eligible for the medical baseline program.


2. Each electric investor-owned utility must build partnerships with CBOs and healthcare
providers, including but not limited to, those from county-level health and human services
departments, public health departments, healthcare facilities, and clinics, including those serving
customers in one or multiple prevalent languages, to <<+minimize+>> <<-lessen->> the impact
of <<+ proactive+>> deenergization events, and to improve outreach and assistance for <<
+people/communities with access and functional needs and vulnerable populations+>> <<-AFN
communities, and medical baseline eligible customers->>. <<+As part of these outreach efforts,
each electric investor-owned utility must offer individuals the option to receive notifications
regardless of whether they are an account holder.+>>


3. Each electric investor-owned utility must <<-use its own list(s) of customers in groups subject
to identification efforts and->> work with <<+local and tribal governments,+>> state agencies and
CBOs <<+in areas they anticipate may be subject to pro-active de-energization to+>> <<-that-
>> conduct outreach <<-in these AFN communities to identify customers who reside in->> <<+
to+>> multifamily building <<+account holders, building managers, and tenants with an overall
objective of ensuring that tenant+>>s <<+who+>><<-and->> rely on elevators to access or leave
their residence <<+will receive PSPS notifications; outreach to building managers must include
providing information about programs that offer resiliency support+>>. <<-Each electric investor-
owned utility must include its list in its pre-season report->>.


a. Each electric investor-owned utility must contact the <<+account holder and must make
reasonable efforts to contact the+>> building manager of the building(s) identified herein in
preparation for wildfire season to ensure such facilities: 1) have forewarning, and 2) <<+provide
details about+>> <<-discuss->> backup generation resource options. Each utility must additionally
notify these <<+account holders, and make reasonable efforts to notify+>>building managers<<
+,+>> prior to conducting a <<+proactive+>> de-energization event.
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*68  <<+4.+>> <<-b.->> Each electric investor-owned utility must provide <<+proactive
notification and impacted zip code+>> information to paratransit agencies <<+that may+>>
serv<<+e+>><<-ing all the->> <<+known transit- or paratransit-dependent persons that may
+>><<-tenants of the buildings identified herein should any tenant->> need access to a community
resource center during a <<+proactive+>> de-energization event.


<<-4->><<+5.+>> Each electric investor-owned utility must <<-launch->> <<+ administer+>>
a program to support resiliency for customers that rely on <<+ electricity+>> <<-medical
equipment->> to <<-sustain->> <<+maintain necessary+>> life <<+functions, including for
durable medical equipment and assistive technology+>>, by <<+consulting with and offering
+>> <<-providing->>them <<+adequate and appropriate support and services in preparation for
and during the anticipated duration of a PSPS event, and ensuring customers can use medical
equipment for the duration of a PSPS event. Such support and services for each customer
may include, for example,+>> free backup batteries that energize<<-s->> such <<-medical->>
equipment <<-for at least six hours->> <<+, transportation to a community resource center or
other location of the customer's choosing, other forms of support identified in consultation with
these customers, and any combination thereof+>>. <<+Each utility's program must include, at
minimum, each of the aforementioned forms of support and services. Utilities are not required
to include a process for enrollment in their programs. Utilities are also encouraged to share
information about where and how to access critical information and support during a PSPS event.
+>><<-This shall be reported in progress reports and postseason reports->>.


<<+6. Each electric investor-owned utility's annual Access and Functional Needs plans and
quarterly updates must incorporate, at minimum, the six steps outlined in the Federal Emergency
Management Administration's Comprehensive Preparedness Guide, i.e., forming a collaborative
planning team, understanding the situation, determining goals and objectives, developing the plan,
plan preparation and approval, and plan implementation and maintenance. As part of forming
a collaborative planning team, utility representatives at the Senior Vice President level, or with
comparable decision-making power over development and implementation of the Access and
Functional Needs plans, must meet at least quarterly with representatives of state agencies and
community-based organizations that serve and/or advocate on behalf of persons with access and
functional needs. The purpose of these meetings will be to develop, implement, and review
each IOU's annual Access and Functional Needs plans in accordance with the Comprehensive
Preparedness Guide.+>>


6.8. Mitigation


6.8.1. Staff Proposal
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The staff proposal includes a requirement that each IOU evaluate the impacts of proactive de-
energization on transmission, and how to prepare for and mitigate those impacts, and to include
this evaluation in its post-event report. The staff's proposal is set forth below:


*69 H. Mitigation


1. Each electric investor-owned utility must evaluate the impacts of de-energization on
transmission; evaluate how to mitigate and prepare for those impacts; include this evaluation in
its post-event report.


6.8.2. Party Comments


PG&E states it supports the proposal, while SDG&E states it already prepares for potential
scenarios and requests clarification on the level of detail required for post-event reports. SCE does
not address this proposal.


CSAC recommends requiring IOUs to mitigate the loss of cell phone service where cell phones
are the primary method of receiving evacuation warnings, by providing back-up power to cell
transmission towers, or some other method to allow residents to receive evacuation warnings and
other critical information. PG&E objects to this recommendation, noting that telecommunication
providers have an independent obligation to ensure mitigations are in place for the continuity of
wireless and wireline services.


CforAT asserts there has been insufficient focus on mitigation of harms caused by proactive de-
energizations, and that the Commission has never provided any meaningful requirements for what
constitutes adequate mitigation of harm for customers who have their power shut off. In particular,
CforAT asserts the Commission must separately consider impacts of proactive deenergization
on medically vulnerable customers, low-income and AFN segments. Joint Local Governments
recommend establishing a claims process for customers, critical facilities, and local governments
for de-energization related losses, or alternatively mandatory bill credits for food and medication
replacement. NCPA suggests IOUs should study their systems and engage in analysis to determine
the best ways to segment lines or redirect current to avoid de-energizing high-risk or high-impact
areas to the greatest extent possible. Similarly, Rural Counties supports greater planning and
mitigation to reduce the size, scope, and duration of PSPS events, and urge the Commission to
focus on ensuring utility investment in hardening and resiliency are directed to circuits at greatest
risk. SBUA identifies a list of information IOUs should address, including areas anticipated to
be most subject to PSPS events based on plannedfor utility service expansion, budgeted system
upgrades, anticipated vegetation growth and management, and existing climate and weather
projections. Abrams asserts the staff's proposal sets a low bar and lacks needed urgency.
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6.8.3. Discussion


We first observe that the staff proposal set forth in guideline/rule H.1., which directs the IOUs
to include their assessment and mitigation of transmission impacts in post-event reports, is more
appropriately placed in the Reporting section (Section K of the staff proposal, and Section 6.11
herein). Second, the PSPS guidelines and rules, taken as a whole, are intended to provide direction
to IOUs for how to mitigate the impacts of proactive de-energization on customers, for instance by
specifying the form of outreach IOUs should undertake and directing IOUs to plan for the provision
of community resource centers. Thus, it is awkward to have a separate section on mitigation, as
proposed by staff, when the guidelines and rules as a whole are intended to mitigate the impacts
of PSPS events.


*70  We acknowledge the critique that the Commission has not provided meaningful guidance
on what constitutes adequate mitigation of harms from proactive de-energization. We share these
parties' interest in seeing the IOUs pursue wildfire mitigation strategies that minimize their reliance
on deenergization. We maintain that actions aimed at minimizing IOUs' reliance on PSPS events
by mitigating the risk of wildfires are appropriately addressed in other proceedings, such as the
utilities' Wildfire Mitigation Plans and General Rate Case proceedings; for example, D.20-05-051,
adopting the PSPS Phase 2 guidelines and rules, directed the IOUs to include in their Wildfire
Mitigation Plans “specific short, medium, and long-term actions the utility will take to reduce
the impact of and need for de-energization events to mitigate wildfire risk.” Actions aimed
at mitigating the risk and harm of PSPS events, among other issues, are within scope of this
proceeding. With the PSPS guidelines and rules, our aim has been to develop a framework for
mitigating the impacts of PSPS events; many parties argue we should turn our focus toward
ensuring compliance with the guidelines and rules, as they assert the IOUs have yet to fully
implement existing guidelines and rules. Following adoption of the Phase 3 guidelines and rules,
we will turn our focus toward ensuring all the PSPS guidelines and rules are implemented,
including compilation and review of the guidelines and rules to facilitate future compliance
reviews by SED, and clarifying or augmenting rules and guidelines where necessary.


6.8.4. Adopted Guideline or Rule


Proposed guideline/rule H.1 is more appropriately placed, and shall be moved, to the section
addressing Reporting (Section 6.11, below).


<<-H. Mitigation->>







Order Instituting Rulemaking to Examine Electric Utility..., 2021 WL 2852304...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 91


<<-1. Each electric investor-owned utility must evaluate the impact of de-energization on
transmission; evaluate how to mitigate and prepare for those impacts; include this evaluation in
its post- event report.->>


6.9. Notification


6.9.1. Staff Proposal


The staff proposal includes requirements to provide specific information to the public and to
public safety partners as part of their notification efforts; and to standardize the format of such
communications.


The staff proposal is as follows:


I. Notification


1. Each electric investor-owned utility must ensure that the public is able to access precise locality
information of potential and active de-energization events. Each electric investor-owned utility
must make every reasonable effort to avoid false-negative and false- positive communications.


2. Each electric investor-owned utility must make every attempt to provide notification of the
cancellation of a de-energization event, or removal from scope, by notifying all affected entities,
including the public safety partners, within two hours of the decision to cancel.


*71 3. Each electric investor-owned utility must develop a notification plan jointly with Cal
OES, public safety partners, county, tribal, and local governments, independent living centers,
paratransit agencies, and representatives of all subsets of people or communities with access and
functional needs. Each electric investor-owned utility must finalize its notification plan in its pre-
season report.


4. In addition to notifying and coordinating with the CAISO, each electric investor-owned utility, at
a minimum, must provide priority notification with transmission-level customers when considering
de-energization of the customers' facilities; the notification must occur, to the extent possible, at
least 48-72 hours in advance of the deenergization event.


5. Each electric investor-owned utility must update its notifications uniformly across platforms,
for example, public facing notifications should be updated as soon as portal notifications are
updated so that customers obtain the same information regardless of how they receive or source
the information.
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6. Each electric investor-owned utility must update public facing notifications immediately after
private notification to Public Safety Partner emergency managers. Such notifications must be
coordinated, consistent, and transparent.


7. To the extent feasible, prior to de-energization, each electric investor-owned utility must provide,
in a standardized format, notices to public safety partners containing the following information:


a. Consolidated lists of impacted meter information, device information, and address information;


b. Estimated time intervals for de-energization, reenergization, and “all clear” notices;


c. Links to corresponding information in electric investorowned utility portals; and


d. Maps and shapefiles with each notice from the outset (i.e., from the 72-hour notice through the
restoration of service).


8. De-energization notices sent to public safety partners must be consolidated to the extent possible
for each event, as opposed to being sent serially.


9. When communicating with public safety partners, each electric investor-owned utility must
ensure that all electronic files and email subject lines use clear file-naming conventions that
differentiate between events and include the time of the update.


10. Each electric investor-owned utility must, if they have not already done so, establish a portal
for public safety partners to view information as well as provide an Application Programming
Interface (API) for public safety partners to automatically import data.


6.9.2. Party Comments


In general, parties representing local governments and various customers' interests support the
IOUs providing more detailed information in notifications and providing this notice as much as
possible in advance, while the IOUs generally focus their comments on the feasibility of carrying
out the staff's proposal.


*72  CLECA and EPUC stress the importance of accuracy and specificity, and the need to reach as
many affected customers as possible. CLECA and EPUC also request notification requirements,
similar to their suggestions for the staff proposal set forth in guideline/rule I.4., for re-energization.
EPUC, although supportive of the notion of “reasonable effort” with respect to avoiding false-
negative and false-positive communications, asks for more specific guidance on what would be
deemed reasonable.
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CforAT stresses that notice alone is insufficient, particularly for vulnerable customers, and without
support and mitigation, the IOUs externalize the risks of PSPS events to customers. CforAT also
stresses that, while clarification may improve implementation, there is an equally if not more
important need to ensure IOUs comply with whatever requirements the Commission establishes.


Disability Rights recommend including durable medical equipment vendors and additional
agencies that serve individuals who receive Medi-Cal home and community-based services in
notification plan efforts.


Joint CCAs express support for the staff's proposal set forth in guidelines/rules I.1. and I.7.


Joint Communication Parties recommend the Commission require the IOUs to post daily, on their
websites, a seven-day PSPS potential rolling forecast, as PG&E currently does, and to notify public
safety partners when an entire event is cancelled or when an area of the de-energization footprint
is removed from scope. Joint Communication Parties also note that the high volume of notices -
sometimes hundreds for a single event - is inefficient and potentially quite harmful for purposes of
event preparation. To remedy this, Joint Communication Parties recommend that notices to carriers
regarding meters potentially impacted by a PSPS event should contain a single cumulative list of
all such meters in the body of the email and provide a secure link to a downloadable file containing
all county, location, and meter details for each potentially impacted meter. Joint Communication
Parties also stress the importance of standardization of PSPS notices and reports, asserting that
inconsistencies and irregularities complicate communications providers' efforts to mitigate the
impacts of a PSPS event; they recommend a specific convention for the subject line of the required
24-48 hour and re-energization notices, and specific items of information to be included in each
required notice.


Joint Local Governments recommend including real-time outage information and up-to-date
maps in de-energization notifications. Joint Local Governments recommend that IOUs work with
stakeholders separately to develop specific portions of their overall notification plan, suggesting
that attempts to develop these plans as part of the Advisory Group meetings will be inefficient
and may result in a less robust plan. Joint Local Governments stress that notifications to
local governments should not be tied to Cal OES's preferred notification schedule. Joint Local
Governments recommend deleting the staff's proposal set forth in I.6., asserting that requiring
IOUs to update public facing notifications immediately after sharing this same information with
public safety partners will result in the utilities providing less meaningful information to public
safety partners. Joint Local Governments explain that local emergency managers are responsible
for planning an entire city's or county's response to a proactive de-energization, therefore the
time between receiving notification from the IOUs and when the IOUs update public facing
notifications is a crucial window during which they must prepare both for the event and for
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the likely inundation of phone calls and emails from residents seeking more information. Joint
Local Governments explain further that the nature of communications will change, likely for the
worse, with staff proposal set forth in guideline/rule I.6., because IOUs will only provide one-way,
““polished” or public-ready information, which is far less useful than the two-way communication
of on-theground impacts, logistics, operational issues, or specific community needs that Joint Local
Governments state they have managed to achieve with PG&E and SCE over the last two years.


*73  NCPA stresses that the Commission must ensure IOUs comply with the PSPS guidelines and
rules, and specifically that they provide access to their public safety partner secure web portals to
all public safety partners in a timely fashion.


Rural Counties is generally supportive of the proposed guidelines and rules, but express concern
that existing notification guidelines and rules stop short of establishing hard requirements for pre-
event customer notifications.


PG&E states it generally supports the proposed guidelines and rules for notifications and focuses
its comments and recommendations on matters relating to technical feasibility of a proposed
guideline/rule and/or a desire to further work out the specifics with stakeholders. Most notably,
regarding the staff proposal set forth in guideline/rule I.4., PG&E asserts it is not feasible to
provide transmission-level customers notifications on the same timeline as all distribution-level
notifications, and not as early as 48-72 hours in advance of the event because of the need to perform
direct impact, indirect impact, system protection studies, and operational setups. Regarding the
staff proposal set forth in guideline/rule I.9., PG&E states the proposed changes will approximately
double the estimated time for updating its PSPS secure web portal with new information, thus
delaying the usefulness of the secure portal to public safety partners. PG&E suggests instead to
evaluate this proposed requirement with its PSPS Portal Working Group.


SDG&E is generally supportive of the staff's proposals but requests clarification on the proposal
set forth in guideline/rule I.4, noting that impacts from de-energization of transmission facilities
to distribution customers are difficult to determine 48-72 hours in advance of a potential event.
SDG&E also cautions that providing detailed maps with the 72-hour notice will likely lead to an
increase in false alarms. SDG&E suggests, instead, that areas identified as potentially in scope
at the 72-hour mark should be identified as a “PSPS Watch,” meaning a PSPS event is possible,
and as forecast confidence increases during the interval between the 72-hour mark and the 48-
hour mark, maps and shapefiles will be refined to reflect a “PSPS Warning,” where applicable,
meaning a PSPS event is likely.


SCE requests flexibility with regard to proposal set forth in guideline/rule I.7., noting that because
it pertains only to public safety partners, SCE may be able to provide the required information in
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a more efficient manner through its Public Safety Partner secure web portal, which it is currently
developing and, according to its Corrective Action Plan, will launch by September 13, 2021. 260


260 R.18-12-005 Southern California Edison Company's (U 338-E) Corrective Action Plan, filed
February 12, 2021, at 59.


6.9.3. Discussion


*74  Most parties are generally supportive of proposed guideline/rule I.1, although EPUC requests
further guidance as to what might constitute “reasonable effort” with respect to avoiding false-
negative and false-positive communications. As discussed in Section 6.4, regarding definitions,
this decision finds the terms “false-positive” and “false-negative” to more likely cause confusion
than aid in mutual understanding of the extent to which the IOUs are providing accurate and
timely notifications. Related to this, we acknowledge SDG&E's suggestion to utilize a “watch”
and “warning” system similar to the National Weather Service, as well as Joint Communications
Parties' suggestion to require the seven-day rolling forecast that PG&E currently implements.
Although SDG&E cautions against “warning fatigue,” we maintain that the value of enabling
the public to prepare for potential de-energizations likely outweighs any costs of such fatigue,
especially when coupled with an understanding that the certainty of the IOUs' forecasting, of where
they may need to de-energize, typically increases over the course of a week-ahead forecast of
weather conditions that may lead to de-energization. Therefore, we find it is reasonable to provide
further guidance that IOUs, in communications with the public, must make reasonable efforts to
distinguish between potential de-energizations, based on week-ahead or 72 hour-ahead forecasts,
and more likely de-energizations, based on 48- or 24-hour ahead forecasts.


Regarding the staff's proposal set forth in guideline/rule I.2., PG&E expresses concern with the
requirement to notify public safety partners within two hours of a decision to cancel a proactive
de-energization, and recommends, instead, we set a “goal” of four hours rather than a requirement.
Although we acknowledge the sequencing of communications, as PG&E explains, may make it
impractical to provide notification of a cancellation within two hours of the decision, we do not find
it necessary to modify the proposal set forth in guideline/rule I.2. because, as PG&E acknowledges,
the language already specifies “make every attempt,” thus it is already not a strict requirement.


Regarding the staff's proposal set forth in guideline/rule I.3., Disability Rights propose including
durable medical equipment vendors and agencies that serve individuals who receive Medi-Cal
home and community-based services in the IOUs' notification plan efforts. No party opposes
such inclusion, and we agree it is important to consult with these groups on the information and
notification needs of persons who rely on these groups' services. We have modified proposed
guideline/rule I.3 to specify inclusion of these groups, as recommended by Disability Rights.
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Regarding priority notification to transmission-level customers, CLECA and EPUC request further
details be provided with such notifications, arguing such information is crucial to transmission-
level customers' own preparation needs. None of the electric IOUs respond to these requests in
their reply comments, however we note PG&E's more general opposition to providing priority
notifications to all transmission-level customers, based on its stated need to evaluate and assess
system impacts within the 72-hour-ahead timeframe. We have modified proposed guideline/rule
I.4 to require that priority notifications for transmission-level customers include, to the extent
possible, the expected start time of de-energization and of re-energization; further, to the extent
possible, the IOUs must provide notification within two hours after they have begun surveying
de-energized lines. All of the IOUs must work together with transmission-level customers to
understand their specific information needs and to develop a feasible notification plan, as required
by the staff proposal set forth in guideline/rule I.3., to address those needs. In response to SDG&E's
request for clarification, we clarify that advanced notification to distribution customers impacted
by de-energization of transmission facilities is not required, and the staff's proposal at guideline/
rule I.4. applies even if de-energization is not anticipated to result in any customer impacts. We
do not see a need to modify the proposal set forth in guideline/rule I.4. as PG&E requests, as the
language already specifies “to the extent possible” and “48-72 hours.”


*75  Joint Local Governments recommend specific modifications, to the proposal set forth in
guideline/rule I.5., which provide further guidance as requested by SCE. We have modified
proposed guideline/rule I.5 in accordance with Joint Local Governments' recommendation, and we
acknowledge PG&E's caution that there may be some latency issues that prevent it from updating
all of its various notifications simultaneously. It is our expectation that any latency issues should
be minimal, such that there is not a significant delay between updating one type of notification as
opposed to another (e.g., websites and notifications to the media).


Joint Local Governments raise a serious concern with the staff's proposal set forth in guideline/
rule I.6., asserting that the requirement to provide information to the public immediately after
such information is provided to public safety partners will cause IOUs to be less forthcoming in
their communications with local emergency managers, and thus seriously degrade public safety
partners' ability to prepare for a potential event. Several parties echo this concern in their reply
comments. No party opposes deleting this proposal. We have no intention to degrade public safety
partners' ability to prepare for a potential event and, given the serious and credible concerns raised
by Joint Local Governments, we delete the proposal in guideline/rule I.6.


We address parties' comments on the staff proposal set forth in guidelines/rules I.7. and I.9. jointly,
as these recommendations both relate to the way in which the IOUs provide notifications to public
safety partners. We first note all three IOUs' emphasis on utilizing their public safety partner secure
web portals as the preferred means for providing the items of information included in the staff's
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proposal in guideline/rule I.7. Most parties that represent public safety partners seem amenable to
receiving/retrieving the items of information included in proposal set forth in guideline/rule I.7.
via the public safety partner secure web portals, which we expect should attenuate the concern
raised by Joint Communication Parties regarding the inefficiency of receiving a high volume of
notifications, some of which may only contain information about a single meter. But parties further
emphasize the need for standardization of email subject lines and of electronic files. To this,
PG&E asserts that the changes in staff's proposal in guideline/rule I.9. will “approximately double
the estimated time for updating the PSPS Portal with new information, which contradicts other
feedback regarding the importance of timely data sharing with” public safety partners. 261  PG&E
recommends modifying the proposal in guideline/rule I.9. to instead focus on clarifying when
specific data was last validated as current or updated. In reply comments, Joint Communication
Parties acknowledge the technical challenge cited by PG&E in using standardized file naming
conventions but reiterate the need of their members to be able to readily identify the type of
information contained in files that may be accessed from the public safety partner secure web
portals. Evident from the above comments is the overriding need of public safety partners to obtain
as much up-to-date information as efficiently as possible. We maintain that this may be achieved, at
least in part, by using a standardized naming convention for notification emails and for electronic
files accessible through the public safety partner secure web portals, therefore, we find IOUs must
make reasonable efforts to do so. At the same time, we have no intention to restrict and indeed we
encourage the IOUs' efforts to work directly with public safety partners to develop email templates
and to design their public safety partner secure web portals to best meet public safety partners'
needs.


261 PG&E Opening Comments at 20.


*76  Regarding the staff's proposal at guideline/rule I.8., PG&E notes it provides PSPS event data
to public safety partners in disaggregated files (e.g., a separate file for impacted critical facilities
and infrastructure versus a file for updated situation reports), as this is the preferred format of its
public safety partners. In reply comments, Joint Local Governments confirm PG&E's statement
and caution against suggesting that IOUs are required to consolidate all files provided to public
safety partners. We modify the staff's proposal at guideline/rule I.8. in response to these concerns.


Regarding the public safety partner secure web portals, no party recommends modifications to
the staff's proposal set forth in guideline/rule I.10., which recommends requiring each IOU to
establish such a portal. Although, as previously indicated, we see value in the IOUs' suggestion
to utilize the portals as the primary means to share important information and updates with their
public safety partners, we note that SCE does not anticipate launching its portal until September
2021, according to its Corrective Action Plan. 262  To the extent SCE is unable to launch its public
safety partner portal prior to initiating any de-energization event in 2021, SCE must work with its
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public safety partners to develop workable alternatives for the anticipated 2021 wildfire season.
We further acknowledge NCPA's comment regarding timely granting of access to the public safety
partner secure web portals. We modify the staff's proposal to require that IOUs review and respond
to requests for access to their portals within one business day.


262 Southern California Edison Company's (U 338-E) Corrective Action Plan, filed February
12, 2021, at 59.


6.9.4. Adopted Guidelines and Rules


<<-I->><<+H+>>. Notification


1. Each electric investor-owned utility must ensure that the public is able to access precise locality
information of potential and active proactive de-energization events. Each electric investor-owned
utility must make every reasonable effort to <<+provide clear+>> <<-avoid false-negative and
false-positive->> communications <<+of potential proactive deenergizations, based on week-
ahead forecasts, as distinct from more likely proactive de-energizations, based on 48or 24-
hour ahead forecasts. The utilities may provide this communication of potential proactive de-
energizations by providing a seven-day proactive de-energization potential rolling forecast, or
by implementing an escalating notification system similar to the National Weather Service's
““weather watch” and “weather warning” system+>>. <<+This guidance regarding warnings of
potential deenergizations does not modify or supersede requirements to provide customers with
precise and accurate advance notifications regarding the location and estimated duration of an
impending PSPS event, as required by D.19-05-042.+>>


*77  2. Each electric investor-owned utility must make every attempt to provide notification of the
cancellation of a proactive de-energization event or the removal of the customer from the scope, by
notifying all affected entities, including the public safety partners, within two hours of the decision
to cancel.


3. Each electric investor-owned utility must develop a notification plan jointly with Cal
OES, public safety partners, county, tribal, and local governments, independent living centers,
paratransit agencies, <<+durable medical equipment vendors, agencies that serve individuals
who receive Medi-Cal home and communitybased services,+>> and <<+other organizations
+>>representative<<-s->> of all subsets of people or communities with access and functional
needs. <<+Each electric investor-owned utility must specifically describe its plans for notifications
according to specific access and functional needs, for instance the needs of persons with vision
impairments as distinct from the needs of persons with a developmental disability.+>> Each
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electric investor-owned utility must finalize its notification plan <<+for inclusion+>> in its <<-
pre-season->> <<+[current year] Pre-Season R+>><<-r->>eport.


4. In addition to notifying and coordinating with the CAISO, each electric investor-owned
utility, at a minimum, must provide priority notification <<+ to+>> <<-with->> transmission-
level customers when considering de-energization of the transmission line serving the customers'
facilities; the notification must occur, to the extent possible, at least 48-72 hours in advance of
the de-energization event. <<+These notifications to transmission-level customers must, to the
extent possible, include when the de-energization is expected to start and when re-energization is
anticipated to occur. Each electric investor-owned utility must also, to the extent possible, provide
notification to transmissionlevel customers within two hours after it has begun surveying de-
energized lines.+>>


5. Each electric investor-owned utility must<<+, to the extent possible,+>>update its notifications
uniformly across <<+related+>> platforms, for example, public facing notifications <<+on its
website(s), in its notifications to the media, and in its notifications to local and tribal government
Public Information Officers+>> <<-should be updated as soon as portal notifications are updated-
>> so that customers obtain the same information <<+in a timely manner+>> regardless of how
they receive or source the information.


<<-6. Each electric investor-owned utility must update public facing notifications immediately
after private notification to Public Safety Partner emergency managers. Such notifications must
be coordinated, consistent, and transparent.->>


<<-7->><<+6+>>. To the extent feasible, prior to de-energization, each electric investor-owned
utility must provide, in a standardized format, notices to public safety partners containing the
following information:


*78  a. Consolidated lists of impacted meter information, device information, and address
information;


b. Estimated time intervals for de-energization, reenergization, and “all clear” notices; <<+and+>>


<<-c. Links to corresponding information in electric investor- owned utility portals; and->>


d. Maps and shapefiles with each notice from the outset (i.e., from the 72-hour notice through the
restoration of service).


<<+Electric investor-owned utilities may provide the above information by including a link to the
corresponding information in the utilities' public safety partner secure web portals. The electric
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investor-owned utilities must coordinate with public safety partners to develop a file naming
convention and to standardize the format of files in a way that maximizes efficiency and ease of
reference for public safety partners.+>>


<<-8->><<+7+>>. De-energization <<+event information updates+>> <<-notices->>sent to
public safety partners must be consolidated to the extent possible for each PSPS event, as opposed
to <<+disparate items of information+>> being sent serially.


<<-9->><<+8+>>. When communicating with public safety partners, each electric investor-owned
utility must <<+make reasonable efforts to+>> ensure that all electronic files and email subject
lines use clear file-naming conventions that differentiate between events and include the time of
the update.


<<-10->><<+9+>>.Each electric investor-owned utility must, <<+as immediately as possible+>>
if they have not already done so, establish a secure web portal for public safety partners to view
information as well as provide an Application Programming Interface (API) for public safety
partners to automatically <<-im->><<+ex+>>port data. <<+Each electric investor-owned utility
must review and respond to requests for access to their secure public safety partner portals within
one business day of receiving a request.+>>


6.10. Regional Working Groups


6.10.1. Staff Proposal


The staff proposal includes a recommendation that specifies the IOUs' quarterly working group
meetings must primarily focus on management of proactive de-energization events and the issues
set forth in the Phase 2 and 3 guidelines and rules. The staff's proposal is set forth below:


J. Regional Working Groups


1. The large electric investor-owned utilities' quarterly working group meetings must primarily
focus on management of deenergization events and the issues set forth in the Phase 2 and 3
Guidelines.


6.10.2. Party Comments


PG&E states it supports the proposal, provided it does not constrain its working group members'
ability to streamline the engagement process to improve productivity and effectiveness of
meetings. SDG&E supports the proposal. SCE does not address this proposal.
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CforAT asserts there is little transparency about the work conducted in the working groups and
recommends these groups be authorized to “focus on how to ensure that the IOUs do not continue
to overly rely on the strategy of shutting off the power as a response to wildfire season, and how
to balance” the risk of harm from utility-ignited wildfires against the harms of shutting off the
power. 263  Acton Town Council agrees the focus of these groups is too narrow.


263 CforAT Opening Comments at 22.


*79  Cal Advocates suggests the Commission clarify whether the proposal directs the working
groups to undertake broader, unresolved Phase 2 tasks, such as development of reasonableness
criteria, which Cal Advocates does not support but instead maintains that the Commission should
undertake such activities in a formal public process.


NCPA suggests the Commission follow up with IOUs to ensure the working groups are engaging
all of the necessary stakeholders, including transmission-impacted publicly-owned utilities and
electric cooperatives.


In reply comments, PG&E elaborates on its request for flexibility, explaining it consolidated some
PSPS and WMP stakeholder meetings to cover multiple topics simultaneously, such that every
other working group meeting includes discussion of wildfire safety mitigation progress in each
region, and invites additional participants including public works agencies and fire leadership.
SDG&E takes issue with CforAT's claim that the working groups lack transparency, noting that it
files and serves a report that details the agenda, presentations, discussions, and suggestions from
each Regional Working Group session.


6.10.3. Discussion


We observe a common theme in PG&E's and CforAT's comments, which is that the value of
the working groups is likely enhanced by further information sharing on the specific wildfire
mitigation measures that the IOUs are implementing, whether this implementation may reduce the
scale and/or scope of future PSPS events, as well as the risks and harms posed by shutting off
the power. We have modified the staff's proposal to underscore this value. We acknowledge that
expanding the scope of topics to be discussed may require more frequent or longer meetings, and
we encourage the IOUs to modify their working group meetings, as needed, to adequately address
the additional topics.


While we agree with Cal Advocates that topics such as the development of ““reasonableness
criteria” are more appropriate for formal deliberation in a proceeding, we do not see that
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clarification is needed on this point as the proposal specifically refers to “Phase 2 and 3
Guidelines.”


We agree with NCPA that the working groups should include transmission-impacted publicly-
owned utilities and electric cooperatives. We direct each IOU to review its lists of invitees for
working group meetings scheduled to occur in 2021 and to identify any additional entities that
should be invited to participate in the working groups.


We adopt the staff's proposal set forth in guideline/rule J.1., as modified (additions underlined and
removals in strikeout), below.


6.10.4. Adopted Guideline or Rule


<<-J->><<+I+>>. Regional Working Groups


1. <<-The large electric investor-owned utilities'->> <<+Pacific Gas and Electric Company's,
San Diego Gas & Electric Company's, and Southern California Edison Company's+>> quarterly
working group meetings must primarily focus on management of proactive de-energization events
and the issues set forth in the Phase 2 and 3 <<-G->>guidelines <<+and rules+>>. <<+The utilities
shall also, to the greatest extent possible, share up-to-date information on wildfire mitigation
measures they are undertaking that are intended to reduce the scale and/or scope of proactive de-
energization events, and to receive input on the risks and harms posed by shutting off the power
as well as suggestions for how these risks and harms can be mitigated. The utilities must invite
transmission-impacted publicly-owned utilities and electric cooperatives to participate in their
regional working groups.+>>


6.11. Reporting


6.11.1. Staff Proposal


*80  The staff proposal includes four guidelines and rules relating to a new preseason and post-
season report, and additional items of information to be included in post-event reports. The staff's
proposal is as follows:


K. Reporting


1. All reporting plans concurrently required to be included in the pre-season report herein, must
be produced in a single document submitted by each electric investor-owned utility.
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2. In its post-event reports, each electric investor-owned utility must provide:


a. Circuit-by-circuit analysis of mitigation provided from backup power and microgrid pilots,
including history of de- energizations for each circuit for the preceding twoyear time period.


b. The number of customers notified in comparison to the number of customers de-energized.
This information must be provided both via a map or maps and data table(s) that readily enable
comparison on the same scale.


3. Each electric investor-owned utility must file a comprehensive post-season report annually, no
later than January 31. The report must follow a template provided by SED no later than 60 days
after the issuance of the Phase 3 final decision.


4. The post-season report must include, but will not be limited to:


a. Implementation of all applicable guidelines and requirements imposed by the Commission;


b. Statistics and data;


c. Status of all electric infrastructure projects (planned, inprogress, or complete) related to
mitigating impacts of deenergization events, such as sectionalization, microgrid installations,
system hardening, situational awareness, lessons-learned in the previous year, and the resulting
impacts, if any, on the size and scope of each deenergization event; and


d. Program information about the provision of free, two-hour backup batteries to support resiliency
for critical care customers that rely on medical equipment to sustain life.


6.11.2. Party comments


Most parties generally support the concept of a “pre-season” report and a ““post-season” report but
seek clarification and/or consolidation of the various reporting requirements the Commission has
imposed on the electric IOUs as part of the PSPS guidelines and rules. Most parties also request
or recommend that Commission staff develop report templates for one or all of the reports.


Parties that express an interest in minimizing the use of PSPS events call on the Commission to
require the electric IOUs to include more detailed information on the specific reason(s) an event
was called, and metrics by which to assess the extent to which the electric IOUs' wildfire mitigation
efforts are leading to, or will lead to, fewer and shorter PSPS events. Related to this, CforAT asserts
the Commission must establish a forum to use the various required reports to address a process for
consideration of how to move away from de-energization as a wildfire mitigation strategy. CforAT
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also asserts, similar to Cal Advocates and TURN, that the electric IOUs are still not providing
certain information that they are currently required to include in post-event reports, thus hindering
stakeholders' ability to assess lessons learned or the full impacts of PSPS events.


*81  Below we summarize the more specific items of information that parties request be included
in reporting requirements, organized generally according to the type of report in which each party
asserts such information should be included.


Pre-season reports:


• EPUC recommends including a critical facilities plan in the pre-season report, and stresses that
critical facilities must continue to include the full production chain of transportation fuels.


• NCPA recommends both the pre-season and post-season reports include detailed information
about de-energization, including specific criteria and thresholds that were used to validate a de-
energization event, including Black Swan thresholds.


• Cal Advocates recommend the electric IOUs be required to demonstrate the lessons learned from
past de-energization events.


Post-season reports:


• Acton Town Council asserts the post-season report should include the status of distribution and
transmission facility remediation activities.


• CLECA recommends these reports specifically identify any failures to implement the existing
guidelines and rules and that this information inform future improvements.


• Rural Counties recommends that the purpose of these reports be to measure compliance with
the guidelines and rules and progress towards reducing the size, scope duration and frequency of
PSPS events. Rural Counties recommends that these reports:


o identify circuits at greatest risk of de-energization during a PSPS event and include the number
of times individual circuits were de-energized as well as risk-reduction plans for those circuits,


o include specific information about the types of assistance provided to customers with access
and functional needs, estimates of medical baseline and medically sensitive customers who did
not receive any mitigation assistance (other than notification), and any communities or areas not
served by utility partnerships with CBOs that provide such assistance.
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• NCPA recommends both the pre-season and post-season reports include detailed information
about de-energization, including specific criteria and thresholds that were used to validate a de-
energization event, including Black Swan thresholds


Post-event reports:


• In addition to a comparison of the number of customers notified and the number of customers
de-energized, CforAT identifies a need to consider the number of customers who received some
form of notice, but not adequate notice as required by the PSPS guidelines and rules.


• Cal Advocates recommends the electric IOUs be required to include:


o The number and percentage, out of all customers deenergized, of customers outside of the High
Fire-Threat District.


o All requests for selective re-energization made by public safety partners during a de-energization
event, whether each such request was granted or denied, and whether the IOU modified its public
safety risk-to-benefit calculations when responding to each such request.


*82  o Maps that depict (1) areas where customers were sent a deenergization notification, (2)
areas actually de-energized, (3) the time each area was de-energized, and (4) the time each area
had its power restored.


o A table showing the total number of customer accounts notified and the number of customer
accounts deenergized, by customer type.


o The circuit by circuit analysis should include a four-year rolling history of de-energization rather
than the two-year timeframe specified in proposed guideline/rule K.2


• MGRA recommends the electric IOUs should provide full documentation of all damage occurring
during a PSPS event, including photographs, a description of the cause, location, and predicted and
measured wind speeds; and forecasted and measured maximum wind gust speeds for all circuits
involved in PSPS.


• SBUA recommends the post-event reports should demonstrate that PSPS is used as a measure of
last resort and provides benefits outweighing its significant public safety risks. Such demonstration
should include:


o A separate justification of the need to de-energize each circuit,
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o Identification of the specific pieces of equipment or portions of the circuit determined to be at
risk for damage and malfunction,


o Discussion of how the weather predictions and damage risk modeling at 72 hours, 24 hours, and
12 hours prior to the event and during the event compare to the actual impacts experienced,


o Disclosure of all damage that occurred during the PSPS event, including to lines that were not
de-energized,


o Identification of all actions that, in hindsight, could have obviated the need for the PSPS event,


o Detailed explanation, based on the actual vegetation contact and wind damage that occurred, of
the likelihood of ignition and unplanned loss of power had transmission lines remained energized,


o Separate reporting of the number of commercial and industrial customer accounts that were de-
energized.


• TURN recommends the electric IOUs be required to provide the number of non-CARE/FERA,
CARE/FERA and Medical Baseline customers affected by the event per zip code


Most parties note the inconsistency between proposed guideline/rule K.4.d and proposed
guideline/rule G.4 with respect to the minimum amount of time required to be provided by free
backup batteries (i.e., six hours in proposed guideline/rule G.4 versus two hours in proposed
guideline/rule K.4.d).


The electric IOUs oppose many of parties' recommendations for further details to be included
in post-event reports, asserting that the 10-day time limit to submit these reports is already very
challenging to meet given the amount of information they are currently required to include.
SDG&E and SCE request, in the event the Commission does expand the post-event reporting
requirements, that the Commission extend the time limit to submit post-event reports to 15 days.
SDG&E asserts that certain items of information, including a history of de-energized circuits
and mitigations, is more appropriate for the post-season report than for post-event reports. SCE
specifically opposes Rural Counties' recommendation that electric IOUs be required to prepare
“PSPS curtailment plans,” asserting this data is already required to be included in the electric
IOUs' WMPs.


6.11.3. Discussion


*83  As previously mentioned, the preamble of the staff proposal includes two new annual reports,
a pre-season report and a post-season report. We have removed those directives from the preamble
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and instead address reporting requirements in this section. We further determine to modify the
name of each report to specify the period that each report is intended to cover, noting that the
time period covered by “fire season” is likely to expand and have a variable duration each year.
Each IOU shall file a [current year] Pre-Season Report (e.g., “2021 Pre-Season Report”), which
is generally intended to precede the onset of the current year's fire season, and a [prior year]
Post-Season Report (e.g., “2020 Post-Season Report”), which is generally intended to follow and
summarize the IOUs' notification and mitigation efforts during the prior calendar year.


With the addition of two new annual reports, we agree with most parties' expressed desire to review
the various reporting requirements the Commission has previously imposed, and to organize
reporting requirements within, generally, the [current year] Pre-Season Report (or “pre-season
report,” for short), [prior year] Post-Season Report (or “post-event report,” for short), and post-
event reports. An important aspect of this endeavor is to specify the purpose of each report. Based
on our discussion in Section 4, this decision specifies that the purpose of the post-event reports is
solely to facilitate SED's review of PSPS events for assessing compliance with the PSPS guidelines
and rules. We find that much of the information included in proposed guideline/rule K.2, as well as
most of the information that parties recommend including in postevent reports, does not facilitate
such review; however, some of this information has value, and is more appropriate for the post-
season reports, as SDG&E suggests.


In general, the purpose of the pre-season reports should be to describe all the actions the IOUs
have taken, or are taking, in preparation for potential PSPS events during the upcoming wildfire
season; as part of such description, the IOUs should specify lessons learned from past events, and
how they are applying those lessons to their current preparations.


In general, the purpose of the post-season reports should be to describe all the actions the IOUs
took with respect to calling PSPS events, including specific notifications and measures taken to
mitigate the impacts of PSPS events on different customer segments and communities.


Apart from these general purposes, as described above, we infer from parties' recommendations a
desire for greater transparency in many respects of the IOUs' notification and mitigation efforts,
which we share. In the interest of transparency, we have modified proposed guidelines and rules
K.1 and K.3 to include specific requirements aimed at facilitating our review of the effectiveness
of the IOUs' notification and mitigation efforts.


*84  In particular, we are concerned with, and have an interest in better understanding, the impacts
of de-energization on those most vulnerable to its effects. We agree with TURN's recommendation
to require the IOUs to report the number of non-CARE/FERA, CARE/FERA, and medical
baseline customers affected by a de-energization event, per zip code. We have modified this
slightly to instead require reporting by census tract, which will allow for comparison with both
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the CalEnviroScreen data regarding environmental justice, along with the Social Vulnerability
Index, which does not incorporate pollution burden indicators, but does incorporate several factors
relating to household composition and disability. 264  Further, we have added a requirement for
the utilities to provide summary data in their post-season reports on the number of hours that
customers were de-energized in a given month, again by census tract, as detailed below in the
adopted guidelines and rules.


264 https://www.atsdr.cdc.gov/placeandhealth/svi/index.html


We note, however, that many of the items of information recommended by parties, relating to the
factors and modeling the IOUs consider in determining whether to call a PSPS event, are already
required elements of their Wildfire Mitigation Plans, and we do not seek to duplicate reporting
requirements across different reports or proceedings.


The overall timing and structure of the various required reports shall be as follows:


• [Current year] Pre-Season Report, due July 1 of each year. This report shall include, as
applicable, 265  the annual reports required by Ordering Paragraphs 8, 21, 27, 30, 33, 36, 38, 41,
46, 47, 51, and 57 of D.21-06-014.


265 The reporting requirements included in the decision issued in I.19-11-013 apply only to
PG&E, SDG&E, and SCE.


• [Prior year] Post-Season Report, due March 1 of each year. This report shall include the annual
report required by Ordering Paragraph 66 of D.21-06-014.


The electric IOUs must file and serve both of the above annual reports in R.18-12-005 or its
successor proceeding.


Additionally, and consistent with our discussion in Section 6.7, this decision adds specific
requirements for the Access and Functional Needs plans and quarterly updates. Further, the IOUs
must file and serve the Access and Functional Needs plans and quarterly updates, and quarterly
regional working group reports, both called for in D.20-05-051, in R.18-12-005 or its successor
proceeding.


Several parties assert the Commission should provide a public process for developing the content
and format of the reports. We agree that further input from stakeholders on potential additional
required elements and the format of the annual reports is valuable. In terms of timing, we prefer
to have the IOUs focus on preparing for, and ensuring they take all reasonable steps toward
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compliance with the PSPS guidelines and rules, during the upcoming wildfire season. Similarly,
both SED staff and the IOUs will likely have the development of a template for the post-event
reports as an immediate priority, per the proposed decision issued in I.19-11-013. SED staff is
authorized to develop a report template, and as part of developing such template, SED is authorized
to modify the reporting requirements, for both the [current year] Pre-Season Report and the [prior
year] Post-Season Report; SED staff may seek stakeholder input as part of developing these
templates. The electric IOUs must follow any such template within 60 days after SED posts the
template to the Commission's website.


6.11.4. Adopted Guidelines and Rules


*85 <<-K->><<+J+>>. Reporting


1. All reporting plans concurrently required to be included in the <<+ [current year] Pre-Season
Report+>> <<-pre-season report->> herein, must be produced in a single document submitted
by each electric investor-owned utility. <<+Specifically, these include the community resource
center plan (A.1, A.3, and A.6), critical facilities plan (B.2), PSPS exercise reports (C.2), education
and outreach-related surveys and accessibility efforts and associated costs (E.1, E.2 and E.3), and
notification plans (I.3). The [current year] Pre-Season Report must also include the following items
of information:+>>


<<+a. Description of lessons learned from past PSPS events, including feedback from impacted
customers and stakeholders, and how the electric investor-owned utility has applied such lessons
to its current and future efforts in preparation for the upcoming wildfire season.+>>


<<+b. Identify circuits at greatest risk of de-energization during the upcoming wildfire season.
Include the number of times each circuit was de-energized during the prior four calendar years, and
describe all steps toward risk-reduction and de-energization mitigation for each circuit, including
specific outreach and education efforts and efforts to identify and provide appropriate resiliency
support to customers with access and functional needs on each circuit.+>>


<<+c. Annual reports, as applicable, required by Ordering Paragraphs 8, 21, 27, 30, 33, 36, 38,
41, 46, 47, 51, and 57 of D.21-06-014.+>>


<<+Each electric investor-owned utility must file and serve its [current year] Pre-Season Report no
later than July 1 of each year in R.18-12-005 or its successor proceeding. The report must follow a
template provided by SED no later than 60 days after SED posts a [current year] Pre-Season Report
template on the Commission's website. Parties may file comments on these reports within 20 days
after they are filed, and reply comments within 10 days after the final date to file comments.+>>
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2. In its post-event reports, each electric investor-owned utility must provide:


<<-a. Circuit-by-circuit analysis of mitigation provided from backup power and microgrid pilots,
including history of de- energizations for each circuit for the preceding two-year time period.->>


<<-b->><<+a+>>. The number of customers notified in comparison to the number of customers
de-energized. <<-This information must be provided both via a map or maps and data table(s) that
readily enable comparison on the same scale.->>


3. Each electric investor-owned utility must file a comprehensive <<+[prior year] Post-Season
Report+>> <<-postseason report annually->>, no later than <<-January 31->><<+March 1 of each
year, in R.18-12-005 or its successor proceeding+>>. The report must follow a template provided
by SED no later than 60 days after <<+SED posts a [prior year] Post-Season Report template on
the Commission's website+>><<-the issuance of the Phase 3 final decision->>. <<+ Parties may
file comments on these reports within 20 days after they are filed, and reply comments within 10
days after the final date to file comments.+>>


*86  The <<+[prior year] Post-Season Report+>> <<-post-season report->>must include, but will
not be limited to:


a. <<-Implementation of all applicable guidelines and requirements imposed by the Commission;-
>> <<+For each proactive de-energization event that occurred during the prior calendar year:+>>


i. <<+Circuit-by-circuit analysis of mitigation provided from backup power and microgrid pilots
+>>


ii. <<+Total number of customer accounts de-energized and median and maximum amount of
time deenergized, total number of non-CARE/FERA customer accounts de-energized and median
and maximum amount of time de-energized, total number of CARE/FERA customer accounts
de-energized and median and maximum amount of time de-energized, total number of Medical
Baseline customer accounts de-energized and median and maximum amount of time de-energized,
and total number of customers who self-identified for advance notification (i.e., regardless of
whether they are the account holder) that were de-energized and median and maximum amount
of time deenergized, all by census tract;+>>


b. <<-Statistics and data;->> <<+Description of the impact of deenergization on transmission, and
evaluation of how to mitigate and prepare for those impacts in future potential de-energization
events. Identify and describe all studies that are part of such analysis and evaluation, and all efforts
to work with publicly owned utilities and cooperatives to evaluate the impacts of de-energization
on transmission;+>>
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c. <<-Status of all electric infrastructure projects (planned, in- progress, or complete) related to
mitigating impacts of de- energization events, such as sectionalization, microgrid installations,
system hardening, situational awareness, lessons-learned in the previous year, and the resulting
impacts, if any, on the size and scope of each de- energization event;->><<+Identification of all
requests for selective reenergization made by public safety partners during a de-energization event,
whether each such request was granted or denied, and the reason for granting or denying each
such request;+>> and


d. <<+Detailed description of all programs and/or types of assistance, including+>> <<-Program
information about the <<+offering and+>> provision of->> free <<+and/or subsidized+>><<-,
twohour->> backup batteries<<+, the Self-Generation Incentive Program Equity Resiliency
Budget, Community Microgrid Incentive Program, hotel vouchers, transportation to CRCs, and
any other applicable programs or pilots+>> to support resiliency for <<+persons with access and
functional needs and vulnerable populations+>> <<-critical care customers that rely on medical
equipment to sustain life->><<+. Identify and describe the costs and associated funding source(s)
for all partnerships, each unique program and form of assistance (e.g., backup batteries as distinct
from hotel vouchers), and any other efforts aimed at mitigating the impacts of PSPS events on
persons with access and functional needs and vulnerable populations. Funding source(s) shall
specify applicable utility balancing accounts or other accounting mechanisms, and nonutility
funding sources, if applicable. Identify any communities or areas not served by utility partnerships
with CBOs that provide assistance to persons with access and functional needs or vulnerable
populations in preparation for or during a PSPS event;+>>


*87  <<+e. Geospatial data (i.e., a shapefile or geodatabase) by census tract comprising 1)
maximum number of deenergization events impacting any customer account in each month,
2) maximum number of hours that any customer account was de-energized in each month, 3)
minimum number of hours that any impacted customer account was de-energized in each month, 4)
median number of hours that all impacted customer accounts were de-energized in each month, 5)
total number of customer accounts and total number of hours (summed among all these customer
accounts) de-energized in each month, 6) total number of CARE/FERA customer accounts and
total number of hours (summed among all these customer accounts) de-energized in each month,
7) total number of Medical Baseline customer accounts and total number of hours (summed among
all these customer accounts) de-energized in each month, 8) total number of customers who self-
identified for advance notification (i.e., regardless of whether they are the account holder) and
total number of hours (summed among all these customer accounts) de-energized in each month.
This file need not include columns for months during which no de-energization event impacted
any customer account;+>>


<<+f. Annual report, as applicable, required by Ordering Paragraph 66 of D.21-06-014.+>>
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<<+To the extent a required item of information is also required to be included in the electric
investor-owned utility's Wildfire Mitigation Plan, the [prior year] PostSeason Report may refer
to the electric investor-owned utility's Wildfire Mitigation Plan rather than repeat the same
information; such reference must specify, at minimum, the page and line number(s) for where the
required information is contained within the electric investor-owned utility's Wildfire Mitigation
Plan. In cases where this reference is to data, a summary table of the data shall be provided in
the report.+>>


<<+4. Each electric investor-owned utility must file and serve its annual Access and Functional
Needs plan and quarterly updates.+>>


<<+a. Each utility's annual Access and Functional Needs plan must incorporate the six steps of
the Comprehensive Preparedness Guide, and must include:+>>


<<+i. Survey results and metrics, covering the prior calendar year, that indicate the extent
of progress toward the goals or objectives agreed to as part of the requirements articulated
in guideline/rule G.5. Until such goals or objectives are established, the utilities must report
specifically on the following:+>>


<<+a) The percentage of customers with access and functional needs who were aware that their
utility may de-energize their system as a wildfire mitigation measure; the percentage of customers
with access and functional needs that were aware of what support and resources were available to
them during de-energization; and reasons why specific customers or customer segments were not
aware. To the extent possible and consistent with protecting customer privacy, the electric investor-
owned utilities must track and report survey results according to specific access or functional
needs, for instance the reasons why persons with a vision impairment were not aware as distinct
from reasons why persons with a developmental disability were not aware.+>>


*88  <<+b) The percentage of customers with access and functional needs who confirm they
received notifications of a possible de-energization event; reasons why specific customers or
customer segments did not confirm they received notification (irrespective of whether the utility
provided them notification); and customer feedback regarding how to provide notifications more
effectively (i.e., in a manner that meets customers' specific needs). To the extent possible and
consistent with protecting customer privacy, the electric investor-owned utilities must track and
report survey results according to specific access or functional needs, for instance the reasons why
persons with a vision impairment did not receive notification as distinct from the reasons why
persons with a developmental disability did not receive notification.+>>







Order Instituting Rulemaking to Examine Electric Utility..., 2021 WL 2852304...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 113


<<+c) The percentage of customers who rely on electric equipment to maintain necessary life
functions and who were able to utilize such equipment, or were otherwise able to maintain
necessary life functions, for the duration of any de-energization event that affected them; and
reasons why specific customers were not able to utilize such equipment for the duration of any
de-energization event that affected them. The electric investor-owned utilities must extend an
invitation to customers who received free backup batteries or other resiliency support items or
services (e.g., hotel vouchers, transport to and services provided at CRCs) to participate in a survey,
to assess the extent to which such items or support met their needs for the duration of any de-
energization event that affected them.+>>


<<+ii. A summary of the most recent quarterly meeting required by guideline/rule G.5, including
names of all participants, the group(s) they represent, and their job titles; action items or other
agreed upon next steps for achieving higher-level outcomes and/or pursuing larger strategies,
including the responsible person(s) for executing each item and a target date or timeframe for
execution of each item+>>


<<+iii. Specific goals or targets with respect to awareness among the various segments of persons
with access and functional needs about PSPS events, awareness of where and how to access critical
information and support in preparation for and during PSPS events, and the extent to which they
are able to maintain necessary life functions throughout the duration of a PSPS event.+>>


<<+iv. Data on participation in each program and/or utilization of each type of assistance, including
free and/or subsidized backup batteries, the SelfGeneration Incentive Program Equity Resiliency
Budget, Community Microgrid Incentive Program, hotel vouchers, transportation to CRCs, and
any other applicable programs or pilots to support resiliency for persons with access and functional
needs and vulnerable populations, by census tract.+>>


<<+b. Each utility's quarterly Access and Functional Needs plan update must include, at minimum:
+>>


*89  <<+i. A summary of the most recent quarterly meeting required by guideline/rule G.5,
including names of all participants, the group(s) they represent, and their job titles; action items or
other agreed upon next steps for achieving higher-level outcomes and/or pursuing larger strategies,
including the responsible person(s) for executing each item and a target date or timeframe for
execution of each item.+>>


<<+ii. Update on progress toward specific goals or targets identified in the most recent Annual
Access and Functional Needs plan.+>>
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<<+5. Each electric investor-owned utility must file and serve its quarterly regional working group
reports in R.18-12-005 or its successor proceeding.+>>


7. Comments on Proposed Decision


The proposed decision of Commissioner Marybel Batjer in this matter was mailed to the parties in
accordance with Section 311 of the Public Utilities Code and comments were allowed under Rule
14.3 of the Commission's Rules of Practice and Procedure. Comments were timely filed by Acton
Town Council; Cal Advocates; CLECA; CforAT; Disability Rights California; EPUC; Golden
State Power; CTIA, Frontier, Consolidated Communications of California Company and the Small
LECs, California Cable & Telecommunications Association, and AT&T California; Counties of
Kern, Marin, Mendocino, Napa, Nevada, San Luis Obispo, Santa Barbara, and Sonoma, and the
Cities of Santa Rosa and Simi Valley (jointly, Local Governments); Mussey Grade; NCPA; PG&E;
PacifiCorp; Rural Counties; SDG&E; SBUA; 266  Sonoma Clean Power Authority, Peninsula
Clean Energy Authority, Pioneer Community Energy, and East Bay Community Energy (jointly,
CCAs); and SCE. Reply comments were filed on June 15, 2021 by Cal Advocates; CLECA;
CSAC; CforAT; the Coalition of California Utility Employees; Santa Clara County; Frontier,
Consolidated Communications of California Company and the Small LECs, California Cable
& Telecommunications Association, and AT&T California; Local Governments; Mussey Grade;
NCPA; PG&E; SBUA; SCE; and TURN. Modification to the proposed decision have been made
consistent with all applicable laws.


266 SBUA requested and was granted permission to late-file their comments, on June 11, 2021.


8. Assignment of Proceeding


Marybel Batjer is the assigned Commissioner and Regina DeAngelis, Valerie U. Kao, Marcelo L.
Poirier and Brian Stevens are the assigned Administrative Law Judges in this proceeding.


Findings of Fact


1. With respect to reviewing past PSPS events, SED's role is to determine whether utilities
complied with the PSPS guidelines and rules.


2. Compiling the guidelines and rules in Resolution ESRB-8, D.19-05-042, D.20-05-051, this
decision, and any other applicable Commission decisions into one document will aide parties' and
public understanding of the Commission's PSPS guidelines and rules.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS311&originatingDoc=Ib1e03721e00d11eb9531b93dba0730fb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
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*90  3. CRCs are intended to be community oriented, broadly accessible, and serve the safety
needs of people/communities with access and functional needs and vulnerable populations.


4. The rules and guidelines applicable to CRCs are intended to enhance the decision-making
process by IOUs concerning the location and services provided at CRCs, improve the ability of
customers to access electricity when CRCs are closed at 10 p.m., increase the transparency of the
location and services provided at CRCs by adopting additional reporting requirements, and clarify
the relationship between local jurisdictions and IOUs when establishing the details pertaining to
CRCs.


5. Providing additional information to the public in the guidelines and rules about how to be
designated as critical facilities and infrastructure will promote public safety related to PSPS events
but various opinions exist on the best way to achieve this goal.


6. The staff's proposal that IOUs include a process or application on a webpage for customers
to “self-certify” as critical facilities and infrastructure is modified to account for the concerns of
IOUs that this process might cause confusion and, possibly, misunderstandings between IOUs and
customers.


7. Within the context of PSPS events, a critical connection exists between IOUs, transmission-
level customers, and the critical facilities and infrastructure of these transmission-level customers.


8. An annual plan filed by IOUs with the Commission regarding critical facilities and infrastructure
will enhance the safety of PSPS events.


9. Changes to the existing guidelines and rules pertaining to the activities associated with PSPS
simulation exercises for purposes of testing and improving PSPS events are warranted.


10. Going forward, PSPS simulation exercises will be referred to as “PSPS exercises,” rather than
“de-energization exercises” to better convey that these exercises encompass activities occurring
at times beyond just the time period of the power shut off when the IOU de-energizes the electric
system.


11. Definitions for terms commonly used within the PSPS context are needed to improve
communications and understanding between IOUs and stakeholders involved in PSPS events and
continue the Commission's work to promote a shared understanding and language pertaining to
PSPS events.


12. The staff's proposal to define the phrase “before re-energization begins” is overly vague.
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13. The term “concurrent emergency” is intended to capture that other emergencies may arise
during a PSPS event.


14. Revisions to the existing definition of “critical facilities and infrastructure” are warranted
to address problems pertaining to the IOUs' interactions with critical facilities and infrastructure
identified by the SED Report on the 2019 PSPS events.


15. An expanded definition of critical facilities and infrastructure will enhance public safety.


*91  16. The proposed definitions of the terms (1) false-negative communications and (2) false-
positive communications fail to simplify the tracking of inaccurate, incomplete, unsuccessful, or
incorrect notice pertaining to PSPS events.


17. Expanding the existing definition of “public safety partner” to add cities and all levels of
local and tribal government is not needed because existing definitions include these entities, but
a clarification is warranted.


18. The proposed definition of “timing of each de-energization event” for purposes of post-event
reporting fails to clearly express the beginning and end of a PSPS event and thereby fails to
create uniformity around what constitutes a single PSPS event for purposes of post-event reporting
requirements.


19. Defining the term “transmission-level” requires IOUs to provide priority notice to this
additional group of customers.


20. To enhance education and outreach pertaining to PSPS events, additional directives are
warranted, including the following: (1) IOU outreach in all prevalent languages; (2) IOU outreach
in collaboration with community-based organizations and public safety partners; (3) IOU post-
event outreach survey to evaluate the effectiveness of any prior outreach and education efforts;
and (4) IOUs provide a report to the Commission with the results of these recommended post-
event surveys.


21. Ongoing emergency management training is necessary for utility EOC staff to communicate
effectively, accurately, and consistently with public safety partners before, during, and after a
proactive de-energization event.


22. Uniform, synchronized methods of conducting State Executive Calls and providing statistical
updates to state and federal executive partners are necessary for effective communication regarding
a proactive de-energization event.
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23. Mitigation of the adverse impacts of proactive de-energization is a key aspect of the calculation
that the benefit of de-energization outweighs potential public safety risks.


24. De-energization has disproportionate adverse impacts on people who rely on electricity to
maintain necessary life functions, such as respiration.


25. Further and more specific direction to the IOUs on the content and character of collaboration
and preparedness planning for addressing persons/communities with access and functional needs
and vulnerable populations with respect to proactive de-energization can enhance the IOUs'
efforts to achieve adequate and appropriate outreach, notifications, and mitigation of the adverse
impacts of proactive de-energization on persons/communities with access and functional needs
and vulnerable populations.


26. The PSPS guidelines and rules, as a whole, are intended to provide direction to IOUs for how
to mitigate the impacts of proactive de-energization on customers.


27. The value of enabling the public to prepare for potential de-energizations outweighs any costs
of “warning fatigue,” if such warnings distinguish between potential de-energizations, based on
earlier but less certain forecasts, and more likely de-energizations, based on later but more accurate
forecasts of fire conditions.


*92  28. Timely notification of an IOU's decision to cancel a proactive deenergization is valuable
for public safety partners.


29. Planning, in consultation with different stakeholders according to their varying needs, is
crucial to ensuring adequate and appropriate notifications about PSPS events are provided to these
different stakeholders.


30. Priority notification to transmission-level customers is crucial for enabling these customers to
make necessary preparations for the customers they serve.


31. Timely and uniform updating of PSPS event information across related platforms is crucial to
ensuring customers timely obtain the same information regardless of how they receive or source
the information.


32. Requiring IOUs to update public-facing notifications immediately after updating public safety
partners may degrade public safety partners' ability to prepare for a potential PSPS event.


33. Public safety partners need access to as much up-to-date information as possible, as efficiently
as possible, to prepare for a potential PSPS event. This can be achieved, in part, by using a
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standardized naming convention for notification emails and for electronic files accessed by public
safety partners, and by consolidating event information updates.


34. Providing important, up-to-date information and data regarding potential PSPS events through
a centralized secure portal is valuable and can be more efficient than only sending email
notifications.


35. Timely review and response by the IOUs, to requests for access to their secure public safety
partner portals, is crucial to enabling public safety partners to prepare for potential PSPS events.


36. The value of the regional working groups will be enhanced by further information sharing
on the wildfire mitigation measures the IOUs are implementing, efforts to include transmission-
impacted publicly-owned utilities and electric cooperatives in these working groups, and by
reviewing the IOUs' current lists of invitees and identifying any additional entities that should be
invited.


37. Further reporting on both past PSPS events and preparations for future potential PSPS
events will enhance the Commission's and stakeholders' understanding of the adequacy and
appropriateness of IOUs' outreach, notification and mitigation efforts, in particular regarding
impacts on those most vulnerable to de-energization, and of the extent to which the IOUs are
implementing the PSPS guidelines and rules.


38. Requiring reporting in the annual PSPS reports of the IOUs' plans and efforts to minimize
the risk of wildfire and of the factors that IOUs consider in determining whether to call a PSPS
event, as required to be included in their Wildfire Mitigation Plans, is duplicative of the Wildfire
Mitigation Plan reporting requirements.


Conclusions of Law


1. D.19-05-042 should be modified to correctly refer to SED's role in conducting compliance
reviews. A finding by SED that an IOU complied with PSPS guidelines and rules does not create
a rebuttable presumption of reasonableness by an IOU, and an IOU may not raise a finding of
compliance as an affirmative defense in any reasonableness review by the Commission.


*93  2. Commission staff should be authorized to develop a compendium of the PSPS guidelines
and rules contained in Resolution ESRB-8, D.19-05-042, D.20-05-051, this decision, and any other
relevant decisions, rules or laws.
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3. To build upon the current requirements and increase the transparency around CRCs, it is
reasonable to adopt the staff's proposal that IOUs annually prepare updates to the CRC plans
required in D.20-05-051.


4. The IOUs should file annual CRC plans and related updates as part of an annual report, as
required at Section 6.11, herein, to enhance transparency around CRCs, enable the Commission
and stakeholders to track important issues in advance of PSPS events related to the IOUs' provision
of services and the actual locations of CRCs and, in addition, allow IOUs, the Commission, and
stakeholders to evaluate the effectiveness of CRCs after PSPS events.


5. The staff's proposal should be clarified to include those entities that IOUs must consult with
regarding CRC plans, including those entities previously identified in D.20-05-051, the additional
entities identified in the staff's proposal, and respective local governments and health agencies.


6. The staff's proposal regarding CRC plans should be modified to specify additional entities
that IOUs must consult with when IOUs decide the actual locations of CRCs and actual services
provided in advance of a PSPS event (in contrast to the preparation of the CRC plans) to include
local offices of emergency management and public health officials so that the decision-making of
the IOUs is enhanced to consider the concerns of these entities.


7. The Commission's prior directive in D.20-05-051 that IOUs may provide, at a minimum, certain
services at CRCs should be modified so that IOUs must provide, at a minimum, device charging
stations that are capable of powering medical devices, cellular network services, water, chairs,
PSPS information representatives, and restrooms because these services are basic necessities
during PSPS events.


8. The staff's proposal that IOUs enter into contracts for CRCs in advance of fire season is
beneficial but should be modified to permit contracting opportunities in advance of fire season
with any entity or individual presenting a suitable location and space.


9. The staff's proposal that IOUs must abide by certain pre-determined weather-related thresholds
when deciding whether to open indoor or outdoor CRCs should be modified to provide IOUs
with more discretion and flexibility when making this decision to accommodate the possibility of
rapidly changing weather and environmental conditions leading up to a PSPS event and to better
protect the public safety in a changing weather environment.


10. The staff's proposal should be modified to require IOUs to proactively inform the public of
where individuals can access electricity during the hours CRCs are closed.
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11. To further protect people/communities with access and functional needs, the staff's proposal
recommending that utilities must coordinate with local governments, tribal governments, local
offices of emergency management, and public health officials to establish the services provided
at CRCs should be strengthened to also require IOUs to make best efforts to agree with local
governments, tribal governments, local offices of emergency management, and public health
officials on what services and resources should be provided by the IOU at CRCs.


*94  12. The staff's proposal should be modified to direct the IOUs to provide information to the
public on the actual locations of CRCs and the services to be provided in advance of PSPS events.


13. The staff's proposal should be modified to require additional reporting metrics regarding CRCs
to enhance the Commission's and the public's understanding of CRCs and bring issues, problems,
and areas in need of improvements to the forefront for resolution on a more timely basis.


14. The staff's proposal to direct IOUs to develop a webpage providing additional information
about critical facilities and infrastructure should be adopted because it will promote a better
understanding by customers of what constitutes a critical facilities and infrastructure customer.


15. The staff's proposal regarding critical facilities and infrastructure should be modified to require
IOUs to document outreach to customers about whether customers should be designated as critical
facilities and infrastructure so the Commission may better monitor the effectiveness of efforts by
the IOUs to identify critical facilities and infrastructure customers.


16. Regarding the content of the CRC webpage and to promote outreach, the staff's proposal
should be modified to direct IOUs to include specific information on this webpage explaining how
customers can promptly and directly contact the correct person at the IOU to determine whether
the customer should be designated as critical facilities and infrastructure.


17. Based on the critical connection between IOUs, transmission-level customers, and the critical
facilities and infrastructure of these transmission-level customers, the staff proposal should
be modified to include a directive to collaborate with transmission-level customers, including
customers taking service directly from network transmission facilities under control of the CAISO,
publicly-owned utilities, and electric cooperatives, and report these efforts in the IOU's critical
facility and infrastructure plan.


18. The staff's proposal for an annual plan by the IOUs regarding critical facilities and
infrastructure should comprehensively identify critical facilities and infrastructure, the IOUs'
efforts to assess the need by critical facilities and infrastructure for extended backup power, and
other topics.
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19. To ensure that IOUs and governments mutually understand the safety needs of critical facilities
and infrastructure customers related to PSPS events, IOUs should, upon request, share lists of
critical facilities and infrastructure.


20. The staff's proposal should be modified to clarify that PSPS exercises must include both table-
top and functional exercises.


21. The staff's proposal should be modified to clarify that PSPS exercises must include practicing
how IOUs intend to reach out to access and functional needs and vulnerable populations in
extended power outages.


22. The staff's proposal should be modified to clarify that PSPS exercises must include
transmission-level customers to maintain a high level of safety.


*95  23. In the absence of adequate recommendations to further clarify the period of time referred
to as “before re-energization begins,” the Commission should decline to adopt the staff's proposal
to define this phrase.


24. The staff's proposed definition of “concurrent emergency” should be modified to include other
overlapping emergency events, beyond just wildfires.


25. The staff's proposal to expand the definition of critical facilities and infrastructure should be
modified to improve clarity and eliminate confusion but most of the additional entities in the staff's
proposed definition of critical facilities and infrastructure should be included because public safety
will be significantly enhanced if these additional entities receive priority notice of a PSPS event
and, in addition, a backup power assessment.


26. The staff's proposed definitions of the terms (1) false-negative communications and (2) false-
positive communications should not be adopted because adding the proposed definitions to the
PSPS guidelines and rules will cause more confusion. Therefore, going forward, efforts should be
made not to rely on these terms within the PSPS context.


27. The staff's proposal to modify the definition of the term “public safety partners” should not be
adopted and, instead, the existing guidelines and rules, adopted in D.19-05-042, should be clarified
because the terms “public safety partners” together with “emergency response providers” include
all the entities cited in the staff proposal. Tribal entities are also implicitly included in the existing
definition of “public safety partners,” but the definition should be clarified to explicitly include
these entities.
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28. The staff's proposal to modify the definition of “public safety partners” to include “all levels”
of government is overly broad and may capture personnel not prepared or trained to receive such
advance notice.


29. The staff's proposal to include a definition of “timing of each deenergization event” should not
be adopted because it is unclear whether the proposed definition will be helpful in determining the
existence of a single or multiple PSPS events for purposes of post-event reporting.


30. The staff's proposed definition of transmission-level should be modified to clarify our intent
of capturing, at a minimum, all entities that provide electric service to customers, including
community choice aggregators, publicly-owned utilities, and electric cooperatives - entities that
often take service from a transmission line and provide electric services directly to their own
customers.


31. The staff's proposal to define “sub-transmission” customers should not be adopted because the
proposal includes no specific guidelines or rules for these customers.


32. The staff's proposal on IOU education and outreach regarding PSPS events should be modified
to clarify that (1) the phrase “all languages prevalent” in the staff's proposal has the same meaning
as defined in D.20-03-004, (2) the topic of the accessibility of IOU education and outreach,
including surveys, by individuals with disabilities must be a permanent topic at regional working
group meetings, (3) IOUs must provide cost data related to AFN outreach conducted in partnership
with community-based organizations to enable a better understanding of these costs, and (4)
IOUs must perform, at a minimum, two surveys per calendar year about the effectiveness of their
education and outreach.


*96  33. The Commission's Safety and Enforcement Division should be authorized to direct IOUs
to provide the results of the education and outreach surveys in a different manner than specified
herein, for example, with a different report, a separate report, or more frequently.


34. The IOUs should track and report all costs related to education and outreach, including the costs
of the required surveys, related to PSPS so that the Commission is better able to make decisions
on future or additional education and outreach efforts related to PSPS.


35. The IOUs should collaborate with the Commission's Safety and Enforcement Division so that
Safety and Enforcement Division, as authorized herein, is able to develop and direct a reporting
system for IOUs to use for tracking and reporting costs related to education and outreach, including
surveys.
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36. It is reasonable to require that utility emergency operations center staff have ongoing
emergency management training.


37. It is reasonable to provide further direction to the IOUs on the content and character
of collaboration and preparedness planning for addressing persons/communities with access
and functional needs and vulnerable populations with respect to proactive de-energization, and
to articulate the highlevel objectives of adequate and appropriate outreach, notifications, and
mitigation of the adverse impacts of proactive de-energization on persons/communities with access
and functional needs and vulnerable populations.


38. It is reasonable to require the IOUs to make reasonable efforts to provide clear communications
of potential proactive de-energizations, as distinct from more likely proactive de-energizations.


39. It is reasonable to require the IOUs to make reasonable efforts to provide timely notification
of any decision to cancel a proactive de-energization.


40. It is reasonable to require the IOUs to work with different stakeholders, according to their
varying needs, in developing adequate and appropriate notification plans.


41. It is reasonable to require the IOUs to provide priority notifications to transmission-level
customers.


42. It is reasonable to require timely and uniform updating of PSPS event information across
related platforms.


43. Degrading public safety partners' ability to prepare for potential PSPS events is not in the
public interest.


44. It is reasonable to provide directions to the IOUs for providing up-to-date PSPS event
information as efficiently as possible to public safety partners.


45. It is reasonable to require the IOUs to provide important, up-to-date information and data
regarding potential PSPS events through a centralized secure public safety partner portal.


46. It is reasonable to require the IOUs to timely review and respond to requests for access to their
secure public safety partner portals.


47. It is reasonable to direct the IOUs to invite transmission-impacted publicly-owned utilities and
electric cooperatives to participate in their regional working groups, and to review their lists of
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invitees for working group meetings scheduled to occur in 2021 and identify any additional entities
that should be invited to participate in the working groups.


*97  48. It is reasonable to require the IOUs to report on specific information regarding past PSPS
events and their preparations for future potential PSPS events, in particular regarding impacts on
those most vulnerable to adverse impacts of PSPS events.


49. It is reasonable to require the IOUs to file and serve their Access and Functional Needs plan
and quarterly updates, and the regional working group quarterly reports, in R.18-12-005 or its
successor proceeding.


50. It is reasonable to require the IOUs to report on the types of support and service(s) offered and
provided to persons/communities with access and functional needs and vulnerable populations.


51. It is reasonable to require the IOUs to provide data, by census tract, on vulnerable customers
impacted by PSPS events, to enable cross-referencing of such data with CalEnviroScreen and
Social Vulnerability Index data.


ORDER


IT IS ORDERED that:


1. Decision 19-05-042 is modified as follows:
At 107:


Within 15 days of the electric investor-owned utility serving its post-event report, affected
stakeholders, including public safety partners, critical facilities and local residents may serve
comments on the electric investor-owned utility's post-event report in order to inform SED's <<
+compliance+>><<-reasonableness->> review.


Appendix A at A22:


Within 15 days of the electric investor-owned utility serving its post-event report, affected
stakeholders, including public safety partners, critical facilities and local residents may serve
comments on the electric investor-owned utility's post-event report in order to inform SED's <<
+compliance+>><<-reasonableness->> review.
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2. Commission staff is authorized to develop a compendium of the Public Safety Power Shutoff
guidelines and rules contained in Resolution ESRB-8, Decision 19-05-042, Decision 20-05-051,
this decision, and any other relevant decisions, rules or laws.


3. Pacific Gas and Electric Company, San Diego Gas & Electric Company, Southern California
Edison Company, Golden State Water Company on behalf of its Bear Valley Electric Service
Division, Liberty Utilities (CalPeco Electric) LLC and PacifiCorp d.b.a. Pacific Power must follow
the guidelines and rules set forth in Appendix A to this decision. These guidelines and rules, along
with the guidelines and rules adopted in Resolution ESRB-8, Decision 19-05-042, and Decision
20-05-051 will remain in effect unless and until they are superseded by another Commission
decision or resolution.


4. Pacific Gas and Electric Company, San Diego Gas & Electric Company, Southern California
Edison Company, Golden State Water Company on behalf of its Bear Valley Electric Service
Division, Liberty Utilities (CalPeco Electric) LLC and PacifiCorp d.b.a. Pacific Power must
continue to follow the guidelines and rules adopted in Resolution ESRB-8, Decision 19-05-042,
and Decision 20-05-051 unless superseded by the guidelines and rules adopted in this decision.


*98  5. Pacific Gas and Electric Company, San Diego Gas & Electric Company, Southern
California Edison Company, Golden State Water Company on behalf of its Bear Valley Electric
Service Division, Liberty Utilities (CalPeco Electric) LLC and PacifiCorp d.b.a. Pacific Power
must make every effort to implement the guidelines and rules set forth in Appendix A, unless
otherwise specified by this decision, in advance of the 2021 wildfire season.


6. Pacific Gas and Electric Company, San Diego Gas & Electric Company, Southern California
Edison Company, Golden State Water Company on behalf of its Bear Valley Electric Service
Division, Liberty Utilities (CalPeco Electric) LLC and PacifiCorp d.b.a. Pacific Power must jointly
convene a meeting no later than September 30, 2021, and then quarterly thereafter, to develop
their Access and Functional Needs plans according to the Federal Emergency Management
Administration's Comprehensive Preparedness Guide, as further described in Section 6.7.3 of this
decision.


7. Rulemaking 18-12-005 remains open.


This order is effective today.


Dated June 24, 2021, at San Francisco, California.


APPENDIX A
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APPENDIX A


PUBLIC SAFETY POWER SHUTOFF (PROACTIVE DE-ENERGIZATION)
GUIDELINES AND RULES (PHASE 3 PSPS GUIDELINES AND RULES)
TO BE APPLIED TOGETHER WITH D.20-05-051 (PHASE 2 DECISION),


D.19-05-042 (PHASE 1 DECISION), AND RESOLUTION ESRB-8 (JULY 12,
2018), AND OTHER APPLICABLE RULES, REGULATIONS, AND LAWS


PREAMBLE TO PHASE 3 GUIDELINES


1. These guidelines are ordered alphabetically for ease of reference; they are not ordered by priority
or importance.


A. Community Resource Centers


1. Electric investor-owned utilities must, on an annual basis, update CRC plans (for both fixed
facility and mobile locations) for inclusion in the [current year] Pre-Season Report.


2. In advance of fire season, electric investor-owned utilities must coordinate and make best efforts
to agree with local governments, tribal governments, local offices of emergency management, and
public health officials on: (a) the potential sites for CRCs, (b) the services the utility will provide at
the CRCs, and (c) where to access electricity during the hours the CRC is closed. Electric investor-
owned utilities must execute contracts with entities or individuals, including, but not limited to,
local or tribal governments, in advance of fire season to ensure that CRCs can be opened quickly.


3. Electric investor-owned utilities must each file a CRC plan on an annual basis. The annual CRC
plan must detail how the utility will provide the services and supplies required to serve medical
baseline and AFN populations as recommended by regional local government, Advisory Boards,
public safety partners, representatives of people/communities with access and functional needs,
tribal representatives, senior citizen groups, business owners, community resource organizations,
and public health and healthcare providers. In the annual CRC Plans, the utilities must set forth
the specific recommendations made by the above-noted entities, whether the utilities adopted
the recommendation (or did not adopt the recommendation), the reason it was adopted (or not
adopted), and the timeline for implementation.


*99  4. After considering applicable public health and safety protocols, electric investor-
owned utilities must implement either indoor, outdoor, or both types of CRCs after taking into
consideration, at a minimum, the projected air quality index (AQI), the projected temperatures,
and the projected wind speeds.
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5. Electric investor-owned utilities must make comprehensive CRC information, including
potential or actual locations, publicly available and accessible with searchable functions, on a de-
energization webpage in advance of fire season. Prior to a PSPS event, immediately after the utility
decides on which CRC locations to open during the PSPS event, the utility must provide notice to
customers of the locations of the CRCs, the services available at each CRC, the hours of operation
of each CRC, and where to access electricity during the hours the CRC is closed. This notice
must be provided in all available means, including, but not limited to, text messages and on the
utilities' websites. Notice must conform with the required language and accessibility requirements
for notices, in general, for PSPS events, as set forth in these guidelines and rules. The utilities
must make the actual locations of CRCs accessible by customers through a searchable function
on their websites.


6. Electric investor-owned utilities must include, as part of their CRC Plans, metrics for the prior
year regarding CRCs, including, but not limited to, usage metrics and customer feedback, and
identify any challenges faced when setting up and providing CRCs. The utilities are directed to
work with the Commission's Safety and Enforcement Division to develop usage metrics that must
be included in the CRC Plans. The Safety and Enforcement Division is also authorized to require
utilities to provide CRC metrics in post-event reports.


7. Modification to D.20-05-051, Appendix A at 6: Electric investor-owned utilities' CRCs must,
at a minimum, provide device charging stations that are capable of powering medical devices,
cellular network services, water, chairs, PSPS information representatives, and restrooms.


B. Critical Facilities and Infrastructure


1. Each electric investor-owned utility must create a webpage accessible from its PSPS main page
that includes the Commission's definition of critical facilities and infrastructure, the reasons it is
important for customers to be designated as such in the event of a PSPS, and the name and contact
information, including email address, of the person at the utility responsible for handling inquiries
about whether a customer should be designated as critical facilities and infrastructure.


2. Each electric investor-owned utility must provide a critical facilities and infrastructure plan in
an annual report filed in R.18-12-005 or successor proceeding, referred to herein as the [current
year] Pre-Season Report. This annual plan shall include, at a minimum, the following: (1) a list
of critical facilities and infrastructure within the utility's service area (which may be provided
on a confidential basis); (2) a description of the methodology the utility uses to identify critical
facilities and infrastructure; (3) any changes in the critical facilities and infrastructure identified in
the utility service area since the prior annual report; (4) the process used by the utility to maintain
and update primary and secondary direct contacts for critical facilities and infrastructure; (5) an
explanation of how the utility collaborates with transmission-level customers of the utility (as
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the term transmission-level customer is defined herein) so that the utility understands the critical
facilities and infrastructure within the service territory of those transmission-level customers; (6)
the number of requests from customers to be designated as critical facilities and infrastructure in the
current year and the prior year, whether the utility accepted or denied the request, and the reasons
for any denial; and (7) efforts by the utility to assess backup power needs of critical facilities and
infrastructure, provision of backup power by the utility to critical facilities and infrastructure, and
the terms under which the utility provided backup power to critical facilities and infrastructure.
The Commission's Safety and Enforcement Division is authorized to require the utilities to include
additional topics in this plan.


*100  3. Electric investor-owned utilities must include lists on their PSPS secure web portal of
all critical facilities and infrastructure customers and update these lists on the secure web portal
regularly, at least monthly. As part of the process to update these lists, the utility shall consult
with local and tribal governments to ensure that the utility and local and tribal governments
mutually understand the identity of critical facilities and infrastructure customers in the utility
service territory and the safety needs of the critical facilities and infrastructure customers related
to PSPS events. Upon request, a utility shall provide access to such lists on its PSPS secure web
portal to local and tribal governments, subject to any applicable confidentiality laws.


C. PSPS Exercises


1. Each electric investor-owned utility must conduct PSPS simulation exercises, referred to herein
as PSPS exercises, both table-top and functional, for the various events triggered when a utility
decides it may de-energize parts of its electrical system to mitigate possible wildfire caused
by its infrastructure, in preparation for such a deenergization, during such a de-energization, in
preparation for reenergizing, and after the electricity service has been restored. Each utility must
coordinate its PSPS exercises with various entities, measure the successes and failures of the PSPS
exercises, report lessons learned directly to various groups and participants, and utilize lessons
learned to inform improvements in PSPS protocols. Each utility must include as part of a PSPS
exercise how utilities intend to reach out to access and functional needs and vulnerable populations
in extended power outages. Each utility must conduct, at a minimum, one PSPS exercise with
transmission-level customers (as the term transmission-level is defined herein), either as part of
a larger PSPS exercise or separately. A component of any PSPS exercises with transmission-
level customers must include planning for mutual assistance during PSPS events and incorporate
the goal of working together during a PSPS event. These annual PSPS exercises must include
components directed at ensuring the utility's PSPS protocols address access and functional needs
and vulnerable populations during extended power outages.


2. Each investor-owned utility must prepare and file a PSPS Exercise Report as part of the
[current year] Pre-Season Report, and these PSPS Exercise Reports must include, at a minimum,
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provisions for both table-top and functional PSPS exercises, how many PSPS exercises were held,
the dates held, and what entities participated. The Commission's Safety and Enforcement Division
is authorized to require additional reporting factors in these PSPS Exercise Reports.


3. Each electric investor-owned utility must make reasonable efforts to conduct, at a minimum,
a PSPS exercise no later than three months after the effective date of the Phase 3 decision in
R.18-12-005. Starting in 2022, each electric investor-owned utility must conduct, at least once
annually by July 1, a PSPS exercise using the same channels of decision-making, knowledge
transfer, implementation, and communication that would be used in an actual PSPS event.


D. Definitions


*101  1. Concurrent Emergency: A de-energization event overlapping with a secondary
emergency event.


2. Critical Facilities and Infrastructure is modified to include the following:


a. Emergency Services Sector


i. Tribal government providers.


b. Government Facilities Sector


i. Homeless Shelters;


ii. Community Centers;


iii. Senior Centers;


iv. Independent Living Centers, as defined by the California Department of Rehabilitation.


v. Voting centers and vote tabulation facilities.


c. Healthcare and Public Health Sector


i. Cooling (or Warming) Centers;


ii. Temporary facilities established for public health emergencies.


d. Food and Agriculture Sector
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i. Emergency Feeding Organization, as defined in 7 U.S.C. § 7501.


e. Transportation Systems Sector


i. Traffic Management Systems


3. Modification to definition of Public Safety Partner in D.19-05-042:
The term ‘public safety partners' refers to first/emergency responders (defined in D.19-05-042,
Appendix A at A3-A4) at the tribal, local, state, and federal level; water, wastewater and
communication service providers; community choice aggregators (CCAs); affected publicly-
owned utilities (POUs)/electrical cooperatives; the Commission; Cal OES; and CAL FIRE. Public
safety partners will receive priority notification of a de-energization event, as discussed in
subsequent sections.” (D.19-05-042, Appendix A at A4.)


The term ‘first responder/emergency responder’ refers to those individuals who, in the early stages
of an incident, are responsible for the protection and preservation of life, property, evidence, and
the environment, including emergency response providers. (D.19-05-042, Appendix A at A3.)


The term ‘emergency response providers' includes tribal, federal, state, and local governmental and
nongovernmental public safety, fire, law enforcement, emergency response, emergency medical
services providers (including hospital emergency facilities), and related personnel, agencies and
authorities. (D.19-05-042, Appendix A at A4.)


4. Transmission-level customer is defined as (1) a customer taking service directly from network
transmission facilities under control of the California Independent System Operator (CAISO) and
(2) publicly-owned utilities and electric cooperatives. Each electric investor-owned utility must
provide priority notification of any PSPS event to transmission-level customers. The designation
of a customer as a transmission-level customer also requires the utility to, among other things,
conduct PSPS Exercises with these customers (PSPS Exercises are addressed in a separate section
of these guidelines and rules).


E. Education and Outreach


1. Each electric investor-owned utility must conduct PSPS education and outreach, including
surveys, in “prevalent” languages, as defined in D.20-03-004, in its service territory. Each utility
must conduct, at a minimum, two PSPS education and outreach surveys accessible to all customers
each calendar year. The Commission's Safety and Enforcement Division is authorized to direct
an IOU to modify or issue more of these surveys. Each utility must collaborate with relevant
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community-based organizations and public safety partners to develop these surveys, which must
include, at a minimum, metrics to evaluate whether the education and outreach is effectively
helping communities and residents before, during, and after a PSPS event to plan for alternatives
electricity arrangements and/or avoid the impacts of de-energization events. Each utility must
include the results of the most recent education and outreach surveys not yet previously reported
on, as an attachment to the [current year] Pre-Season Report and the [prior year] Post-Season
Report. The Commission's Safety and Enforcement Division is authorized to direct an IOU to file
the results of these surveys more frequently or in a different manner.


*102  2. Each electric investor-owned utility must file, as part of the reports required pursuant to
D.20-05-051, Conclusion of Law 36 at 96, information pertaining to, at a minimum, discussions
at Working Group meetings regarding the accessibility of utility's education and outreach efforts,
including surveys, for individuals with access and functional needs, the recommendations, if any,
made by individuals with or representatives of communities with access and functional needs to
enhance education and outreach pertaining to PSPS events, and whether those recommendations,
if any, were incorporated into the utility's PSPS protocols.


3. Each electric investor-owned utility must track and report costs for PSPS-related education and
outreach, including the required surveys, and the Commission's Safety and Enforcement Division
is authorized to develop the cost tracking system for this purpose. The utilities must include costs
incurred by other entities from whom they request assistance in these efforts. The utilities must
include these costs, in the format designated by Safety and Enforcement Division, with the [prior
year] Post-Season Report.


F. Emergency Operations Centers (EOCs), State Operations Center, Liaisons


1. All electric investor-owned utility EOC staff must receive annual emergency management
training sufficient to enable them to perform their assigned role. Emergency management expertise
is necessary to communicate effectively, accurately, and consistently with public safety partners
before, during, and after a proactive de-energization event.


2. All electric investor-owned utility staff must meet with representatives from Cal OES, CAL
FIRE, and the Commission to develop uniform, synchronized methods of conducting State
Executive Calls and notifications to those agencies. In consultation with representatives from Cal
OES, CAL FIRE, and the Commission, electric investor-owned utilities must make reasonable
efforts to align their statistical updates on PSPS events sent to state and federal executive partners.


G. Medical Baseline and Access and Functional Needs (AFN) Communities
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1. The following groups must be included in each electric investorowned utility's identification
efforts, in addition to the existing requirement for each such utility to “identify, above and beyond
those in the medical baseline population”:


• Persons reliant on electricity to maintain necessary life functions, including for durable medical
equipment and assistive technology; and persons eligible for the medical baseline program.


2. Each electric investor-owned utility must build partnerships with CBOs and healthcare
providers, including but not limited to, those from county-level health and human services
departments, public health departments, healthcare facilities, and clinics, including those serving
customers in one or multiple prevalent language, to minimize the impact of proactive de-
energization events, and to improve outreach and assistance for people/communities with access
and functional needs and vulnerable populations. As part of these outreach efforts, each electric
investor-owned utility must offer individuals the option to receive notifications regardless of
whether they are an account holder.


*103  3. Each electric investor-owned utility must work with local and tribal governments, state
agencies and CBOs in areas they anticipate may be subject to pro-active de-energization to conduct
outreach to multi-family building account holders, building managers, and tenants with an overall
objective of ensuring that tenants who rely on elevators to access or leave their residence will
receive PSPS notifications; outreach to building managers must include providing information
about programs that offer resiliency support.


a. Each electric investor-owned utility must contact the account holder and must make reasonable
efforts to contact the building manager of the building(s) identified herein in preparation for
wildfire season to ensure such facilities: 1) have forewarning, and 2) provide details about backup
generation resource options. Each utility must additionally notify these multi-family building
account holders, and make reasonable efforts to notify building managers, prior to conducting a
proactive de-energization event.


4. Each electric investor-owned utility must provide proactive notification and impacted zip code
information to paratransit agencies that may serve all the known transit- or paratransit-dependent
persons that may need access to a community resource center during a proactive de-energization
event.


5. Each electric investor-owned utility must administer a program to support resiliency for
customers that rely on electricity to maintain necessary life functions, including for durable
medical equipment and assistive technology, by consulting with and offering them adequate and
appropriate support and services in preparation for and during the anticipated duration of a PSPS
event, and ensuring customers can use medical equipment for the duration of a PSPS event.
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Such support and services for each customer may include, for example, free backup batteries
that energize such equipment, transportation to a community resource center or other location of
the customer's choosing, other forms of support identified in consultation with these customers,
and any combination thereof. Each utility's program must include, at minimum, each of the
aforementioned forms of support and services. Utilities are not required to include a process for
enrollment in their programs. Utilities are also encouraged to share information about where and
how to access critical information and support during a PSPS event.


6. Each electric investor-owned utility's annual Access and Functional Needs plans and quarterly
updates must incorporate, at minimum, the six steps outlined in the Federal Emergency
Management Administration's Comprehensive Preparedness Guide, i.e., forming a collaborative
planning team, understanding the situation, determining goals and objectives, developing the plan,
plan preparation and approval, and plan implementation and maintenance. As part of forming
a collaborative planning team, utility representatives at the Senior Vice President level, or with
comparable decision-making power over development and implementation of the Access and
Functional Needs plans, must meet at least quarterly with representatives of state agencies and
community-based organizations that serve and/or advocate on behalf of persons with access and
functional needs. The purpose of these meetings will be to develop, implement, and review
each IOU's annual Access and Functional Needs plans in accordance with the Comprehensive
Preparedness Guide.


H. Notification


*104  1. Each electric investor-owned utility must ensure that the public is able to access
precise locality information of potential and active de-energization events. Each electric investor-
owned utility must make every reasonable effort to provide clear communications of potential
proactive de-energizations, based on week-ahead forecasts, as distinct from more likely proactive
de-energizations, based on 48- or 24-hour ahead forecasts. The utilities may provide this
communication of potential proactive de-energizations by providing a seven-day proactive de-
energization potential rolling forecast, or by implementing an escalating notification system
similar to the National Weather Service's “weather watch” and “weather warning” system.
This guidance regarding warnings of potential deenergizations does not modify or supersede
requirements to provide customers with precise and accurate advance notifications regarding the
location and estimated duration of an impending PSPS event, as required by D.19-05-042.


2. Each electric investor-owned utility must make every attempt to provide notification of the
cancellation of a de-energization event, or removal from scope, by notifying all affected entities,
including public safety partners, within two hours of the decision to cancel.
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3. Each electric investor-owned utility must develop a notification plan jointly with Cal OES,
public safety partners, county, tribal, and local governments, independent living centers, paratransit
agencies, durable medical equipment vendors, agencies that serve individuals who receive Medi-
Cal home and community-based services, and other organizations representative of all subsets of
people or communities with access and functional needs. Each electric investorowned utility must
specifically describe its plans for notifications according to specific access and functional needs,
for instance the needs of persons with vision impairments as distinct from the needs of persons
with a developmental disability. Each electric investorowned utility must finalize its notification
plan for inclusion in its [current year] Pre-Season Report.


4. In addition to notifying and coordinating with CAISO, each electric investor-owned utility, at
a minimum, must provide priority notification to transmission-level customers when considering
de-energization of the customers' facilities; the notification must occur, to the extent possible, at
least 48-72 hours in advance of the de-energization event. These notifications to transmission-
level customers must, to the extent possible, include when the de-energization is expected to start
and when re-energization is anticipated to occur. Each electric investor-owned utility must also,
to the extent possible, provide notification to transmission-level customers within two hours after
it has begun surveying de-energized lines.


5. Each electric investor-owned utility must, to the extent possible, update its notifications
uniformly across related platforms, for example, public facing notifications on its website(s), in its
notifications to the media, and in its notifications to local and tribal government Public Information
Officers so that customers obtain the same information in a timely manner regardless of how they
receive or source the information.


*105  6. To the extent feasible, prior to de-energization, each electric investor-owned utility
must provide, in a standardized format, notices to public safety partners containing the following
information:


a. Consolidated lists of impacted meter information, device information, and address information;


b. Estimated time intervals for de-energization, re-energization, and “all clear” notices; and


c. Maps and shapefiles with each notice from the outset (i.e., from the 72-hour notice through the
restoration of service).


Electric investor-owned utilities may provide the above information by including a link to the
corresponding information in the utilities' public safety partner secure web portals. The electric
investor-owned utilities must coordinate with public safety partners to develop a file naming
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convention and to standardize the format of files in a way that maximizes efficiency and ease of
reference for public safety partners.


7. De-energization event information updates sent to public safety partners must be consolidated to
the extent possible for each event, as opposed to disparate items of information being sent serially.


8. When communicating with public safety partners, each electric investor-owned utility must
make reasonable efforts to ensure that all electronic files and email subject lines use clear file-
naming conventions that differentiate between events and include the time of the update.


9. Each electric investor-owned utility must, as immediately as possible if they have not already
done so, establish a portal for public safety partners to view information as well as provide an
Application Programming Interface (API) for public safety partners to automatically export data.
Each electric investor-owned utility must review and respond to requests for access to their secure
public safety partner portals within one business day of receiving a request.


I. Regional Working Groups


1. Pacific Gas and Electric Company's, San Diego Gas & Electric Company's, and Southern
California Edison Company's quarterly working group meetings must primarily focus on
management of de-energization events and the issues set forth in the Phase 2 and 3 guidelines
and rules. The utilities shall also, to the greatest extent possible, share up-to-date information on
wildfire mitigation measures they are undertaking that are intended to reduce the scale and/or
scope of proactive de-energization events, and to receive input on the risks and harms posed by
shutting off the power as well as suggestions for how these risks and harms can be mitigated. The
utilities must invite transmission-impacted publicly-owned utilities and electric cooperatives to
participate in their regional working groups.


K. Reporting


1. All reporting plans concurrently required to be included in the [current year] Pre-Season
Report herein, must be produced in a single document submitted by each electric investor-owned
utility. Specifically, these include the community resource center plan (A.1, A.3, and A.6), critical
facilities plan (B.2), PSPS exercise reports (C.2), education and outreach-related surveys and
accessibility efforts and associated costs (E.1, E.2 and E.3), and notification plans (I.3). The
[current year] Pre-Season Report must also include the following items of information:
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*106  a. Description of lessons learned from past PSPS events, including feedback from impacted
customers and stakeholders, and how the electric investor-owned utility has applied such lessons
to its current and future efforts in preparation for the upcoming wildfire season.


b. Identify circuits at greatest risk of de-energization during the upcoming wildfire season. Include
the number of times each circuit was de-energized during the prior four calendar years, and
describe all steps toward riskreduction and de-energization mitigation for each circuit, including
specific outreach and education efforts and efforts to identify and provide appropriate resiliency
support to customers with access and functional needs on each circuit.


c. Annual reports, as applicable, required by Ordering Paragraphs 8, 21, 27, 30, 33, 36, 38, 41,
46, 47, 51, and 57 of D.21-06-014.


Each electric investor-owned utility must file and serve its [current year] Pre-Season Report no
later than July 1 of each year in R.18-12-005 or its successor proceeding. The report must follow a
template provided by SED no later than 60 days after SED posts a [current year] Pre-Season Report
template on the Commission's website. Parties may file comments on these reports within 20 days
after they are filed, and reply comments within 10 days after the final date to file comments.


2. In its post-event reports, each electric investor-owned utility must provide:


a. The number of customers notified in comparison to the number of customers de-energized.


3. Each electric investor-owned utility must file a comprehensive [prior year] Post-Season Report,
no later than March 1 of each year, in R.18-12-005 or its successor proceeding. The report must
follow a template provided by SED no later than 60 days after SED posts a [prior year] Post-
Season Report template on the Commission's website. Parties may file comments on these reports
within 20 days after they are filed, and reply comments within 10 days after the final date to file
comments.


The [prior year] Post-Season Report must include, but will not be limited to:


a. For each proactive de-energization event that occurred during the prior calendar year:


i. Circuit-by-circuit analysis of mitigation provided from backup power and microgrid pilots


ii. Total number of customer accounts de-energized and median and maximum amount of time
de-energized, total number of non-CARE/FERA customer accounts de-energized and median
and maximum amount of time de-energized, total number of CARE/FERA customer accounts
de-energized and median and maximum amount of time de-energized, total number of Medical
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Baseline customer accounts de-energized and median and maximum amount of time de-energized,
and total number of customers who self-identified for advance notification (i.e., regardless of
whether they are the account holder) that were de-energized and median and maximum amount
of time deenergized, all by census tract.


*107  b. Description of the impact of de-energization on transmission, and evaluation of how
to mitigate and prepare for those impacts in future potential de-energization events. Identify
and describe all studies that are part of such analysis and evaluation, and all efforts to work
with publicly owned utilities and cooperatives to evaluate the impacts of de-energization on
transmission;


c. Identification of all requests for selective re-energization made by public safety partners during
a de-energization event, whether each such request was granted or denied, and the reason for
granting or denying each such request;


d. Detailed description of all programs and/or types of assistance, including free and/or subsidized
backup batteries, the Self-Generation Incentive Program Equity Resiliency Budget, Community
Microgrid Incentive Program, hotel vouchers, transportation to CRCs, and any other applicable
programs or pilots to support resiliency for persons with access and functional needs and
vulnerable populations. Identify and describe the costs and associated funding source(s) for all
partnerships, each unique program and form of assistance (e.g., backup batteries as distinct
from hotel vouchers), and any other efforts aimed at mitigating the impacts of PSPS events on
persons with access and functional needs and vulnerable populations. Funding source(s) shall
specify applicable utility balancing accounts or other accounting mechanisms, and non-utility
funding sources, if applicable. Identify any communities or areas not served by utility partnerships
with CBOs that provide assistance to persons with access and functional needs or vulnerable
populations in preparation for or during a PSPS event;


e. Geospatial data (i.e., a shapefile or geodatabase) by census tract comprising 1) maximum number
of de-energization events impacting any customer account in each month, 2) maximum number
of hours that any customer account was de-energized in each month, 3) minimum number of
hours that any impacted customer account was de-energized in each month, 4) median number
of hours that all impacted customer accounts were deenergized in each month, 5) total number of
customer accounts and total number of hours (summed among all these customer accounts) de-
energized in each month, 6) total number of CARE/FERA customer accounts and total number of
hours (summed among all these customer accounts) de-energized in each month, 7) total number
of Medical Baseline customer accounts and total number of hours (summed among all these
customer accounts) de-energized in each month, 8) total number of customers who self-identified
for advance notification (i.e., regardless of whether they are the account holder) and total number
of hours (summed among all these customer accounts) de-energized in each month. This file need
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not include columns for months during which no de-energization event impacted any customer
account;


f. Annual report, as applicable, required by Ordering Paragraph 66 of D.21-06-014.


*108  To the extent a required item of information is also required to be included in the electric
investor-owned utility's Wildfire Mitigation Plan, the [prior year] Post-Season Report may refer
to the electric investor-owned utility's Wildfire Mitigation Plan rather than repeat the same
information; such reference must specify, at minimum, the page and line number(s) for where the
required information is contained within the electric investor-owned utility's Wildfire Mitigation
Plan. In cases where this reference is to data, a summary table of the data shall be provided in
the report.


4. Each electric investor-owned utility must file and serve its annual Access and Functional Needs
plan and quarterly updates.


a. Each utility's annual Access and Functional Needs plan must incorporate the six steps of the
Comprehensive Preparedness Guide, and must include:


i. Survey results and metrics, covering the prior calendar year, that indicate the extent of progress
toward the goals or objectives agreed to as part of the requirements articulated in guideline/rule
G.5. Until such goals or objectives are established, the utilities must report specifically on the
following:


a) The percentage of customers with access and functional needs who were aware that their utility
may de-energize their system as a wildfire mitigation measure; the percentage of customers with
access and functional needs that were aware of what support and resources were available to them
during de-energization; and reasons why specific customers or customer segments were not aware.
To the extent possible and consistent with protecting customer privacy, the electric investor-owned
utilities must track and report survey results according to specific access or functional needs, for
instance the reasons why persons with a vision impairment were not aware as distinct from reasons
why persons with a developmental disability were not aware.


b) The percentage of customers with access and functional needs who confirm they received
notifications of a possible de-energization event; and reasons why specific customers or customer
segments did not confirm they received notification (irrespective of whether the utility provided
them notification; and customer feedback regarding how to provide notifications more effectively
(i.e., in a manner that meets customers' specific needs). To the extent possible and consistent with
protecting customer privacy, the electric investor-owned utilities must track and report survey
results according to specific access or functional needs, for instance the reasons why persons with
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a vision impairment did not receive notification as distinct from the reasons why persons with a
developmental disability did not receive notification.


c) The percentage of customers who rely on electric equipment to maintain necessary life functions
and who were able to utilize such equipment, or were otherwise able to maintain necessary life
functions, for the duration of any de-energization event that affected them; and reasons why
specific customers were not able to utilize such equipment for the duration of any de-energization
event that affected them. The electric investor-owned utilities must extend an invitation to
customers who received free backup batteries or other resiliency support items or services (e.g.,
hotel vouchers, transport to and services provided at CRCs) to participate in a survey, to assess
the extent to which such items or support met their needs for the duration of any deenergization
event that affected them.


*109  ii. A summary of the most recent quarterly meeting required by guideline/rule G.5, including
names of all participants, the group(s) they represent, and their job titles; action items or other
agreed upon next steps for achieving higher-level outcomes and/or pursuing larger strategies,
including the responsible person(s) for executing each item and a target date or timeframe for
execution of each item


iii. Specific goals or targets with respect to awareness among the various segments of persons with
access and functional needs about PSPS events, awareness of where and how to access critical
information and support in preparation for and during PSPS events, and the extent to which they
are able to maintain necessary life functions throughout the duration of a PSPS event.


iv. Data on participation in each program and/or utilization of each type of assistance, including
free and/or subsidized backup batteries, the SelfGeneration Incentive Program Equity Resiliency
Budget, Community Microgrid Incentive Program, hotel vouchers, transportation to CRCs, and
any other applicable programs or pilots to support resiliency for persons with access and functional
needs and vulnerable populations, by census tract.


b. Each utility's quarterly Access and Functional Needs plan update must include, at minimum:


i. A summary of the most recent quarterly meeting required by guideline/rule G.5, including names
of all participants, the group(s) they represent, and their job titles; action items or other agreed
upon next steps for achieving higher-level outcomes and/or pursuing larger strategies, including
the responsible person(s) for executing each item and a target date or timeframe for execution of
each item.


ii. Update on progress toward specific goals or targets identified in the most recent Annual Access
and Functional Needs plan.
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5. Each electric investor-owned utility must file and serve its quarterly regional working group
reports in R.18-12-005 or its successor proceeding.


(END OF APPENDIX A)


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Easement holder brought action in state court against property owners, alleging
breach of contract, anticipatory breach of contract, breach of the covenant of good faith and fair
dealing, interference with easement rights, nuisance, and intentional and negligent interference
with business and contractual relations. Defendants removed to federal court and one defendant
filed counterclaims, alleging breach of contract and breach of implied covenant of good faith and
fair dealing by violating settlement agreement and opposing construction projects. The United
States District Court for the Central District of California, Manuel L. Real, J., 2018 WL 5919469,
granted defendants' summary judgment motion on plaintiffs' claims, and, 2018 WL 5919463,
granted counter-defendants' summary judgment motion on counterclaims. Parties cross-appealed.


Holdings: The Court of Appeals, Bennett, Circuit Judge, held that:


[1] under California law, defendants violated easement agreement;


[2] defendants were liable for interference with easement rights under California law;


[3] property owner did not expressly breach settlement agreement under California law by
constructing parking garage as a unitary deck rather than in stages, and without maintaining 240
parking spaces in another parking lot;


[4] whether construction of parking ramp was contrary to purposes of settlement agreement, such
that construction involved bad faith, was material fact issue;


[5] defendants were not liable for nuisance under California law;


[6] whether construction interfered with tenant contracts, and whether defendants acted with the
knowledge that interference was certain or substantially certain to occur as a result of their action
was a material fact issue; and
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[7] under California law, as predicted by federal court, policy considerations weighed against
applying litigation privilege.


Affirmed in part, reversed in part, and remanded.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (19)


[1] Federal Courts Summary judgment
Federal Courts Summary judgment
Appellate courts review the district court's grant of summary judgment de novo, viewing
the facts in the light most favorable to the non-movant.


1 Cases that cite this headnote


[2] Compromise, Settlement, and Release Property
Easements Obstruction or Disturbance
Under California law, property owners violated easement agreement, under which parties
agreed to perform construction work so as not to unreasonably interfere with the use,
occupancy, or enjoyment of remainder of property, notwithstanding subsequent settlement
agreement between parties; claims under easement agreement could be harmonized with
the rest of the settlement agreement even during the duration of construction project, and
fact that one property owner had discretion to revise site plan under terms of settlement
agreement did not mean that easement holders gave up rights, especially considering that
settlement agreement, by its own terms, did not amend easement agreement. Cal. Civ.
Code § 1641.


[3] Easements Obstruction or Disturbance
Under California law, interference with an easement is actionable when the grantor of
the easement unreasonably impedes the grantee in his rights, through actions that make
it more difficult to use an easement, that interfere with the ability to maintain and repair
improvements built for its enjoyment, or that increase the risks attendant on exercise of
rights created by the easement. Restatement (Third) of Property: Servitudes § 4.9 cmt. c.
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[4] Compromise, Settlement, and Release Property
Easements Obstruction or Disturbance
Settlement agreement between easement holders and property owners did not extinguish
easement rights under easement agreement, and thus property owners could be held liable
for interference with easement rights under California law.


[5] Contracts Terms implied as part of contract
Under California law, there is an implied covenant of good faith and fair dealing in every
contract that neither party will do anything which will injure the right of the other to receive
the benefits of the agreement.


1 Cases that cite this headnote


[6] Contracts Acts or Omissions Constituting Breach in General
Under California law, a party can breach the implied covenant of good faith and fair dealing
without breach of a specific provision of the contract.


1 Cases that cite this headnote


[7] Contracts Acts or Omissions Constituting Breach in General
In deciding whether a party has breached the implied covenant of good faith and fair
dealing under California law, the question is whether the party's conduct, while not
technically transgressing the express covenants, frustrates the other party's rights to the
benefits of the contract.


1 Cases that cite this headnote


[8] Contracts Terms implied as part of contract
Under California law, the implied covenant of good faith finds particular application in
situations where one party is invested with a discretionary power affecting the rights of
another.


[9] Contracts Terms implied as part of contract
Under the implied covenant of good faith under California law, the party with discretionary
power must exercise such power in good faith and through objectively reasonable conduct.
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[10] Compromise, Settlement, and Release Performance and breach
Property owner did not expressly breach settlement agreement under California law
by constructing parking garage as a unitary deck rather than in stages, and without
maintaining 240 parking spaces in another parking lot, where settlement agreement did not
require construction of garage deck in stages, and exhibit containing additional terms to
which settlement agreement was subject provided for 240 parking spaces during stage one.


[11] Federal Civil Procedure Contract cases in general
Genuine issue of material fact existed as to whether construction of parking ramp was
contrary to purposes of settlement agreement between the parties and the parties' legitimate
expectations, such that construction involved bad faith, precluding summary judgment in
favor of plaintiff on claim for violation of the implied covenant of good faith and fair
dealing under California law.


[12] Nuisance Acts authorized or prohibited by public authority
Nuisance Acts authorized or prohibited by public authority
Although an activity authorized by statute cannot be a nuisance, the manner in which the
activity is performed may constitute a nuisance under California law. Cal. Civ. Code §
3482.


[13] Nuisance Acts authorized or prohibited by public authority
There was no evidence of any specific offensive conduct or manner that was not authorized
by city in connection with construction project, and thus property owners were not liable
for nuisance under California law, even if construction encroached on easement holder's
easement and eliminated essential parking for easement holder's tenants.


[14] Torts Business relations or economic advantage, in general
Torts Contracts
The elements of a claim of intentional interference with business and contractual relations
under California law are (1) a valid contract between plaintiff and a third party; (2)
defendant's knowledge of this contract; (3) defendant's intentional acts designed to induce
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a breach or disruption of the contractual relationship; (4) actual breach or disruption of the
contractual relationship; and (5) resulting damage.


1 Cases that cite this headnote


[15] Torts Knowledge and intent;  malice
The only difference between intentional and negligent interference with business and
contractual relations under California law is the defendant's intent.


1 Cases that cite this headnote


[16] Federal Civil Procedure Tort cases in general
Genuine issues of material fact existed as to whether property owners' construction project
interfered with tenant contracts, and whether property owners acted with the knowledge
that interference was certain or substantially certain to occur as a result of their action
precluding summary judgment in favor of plaintiffs on claims for intentional and negligent
interference with business and contractual relations under California law.


1 Cases that cite this headnote


[17] Torts Improper means;  wrongful, tortious or illegal conduct
Under California law, there is no additional wrongfulness element for a claim of
interference with existing contracts.


[18] Federal Courts Sources of authority;  assumptions permissible
In the absence of a decision of the highest state court, a federal court must predict how
the highest state court would decide the issue using intermediate appellate court decisions,
decisions from other jurisdictions, statutes, treatises, and restatements as guidance.


[19] Contracts Defenses
Under California law, as predicted by federal court, policy considerations weighed against
applying litigation privilege to breach of contract and breach of implied covenant of
good faith and fair dealing counterclaims by property owners, alleging that counter-
defendants breached settlement agreement's release provision through involvement in
lawsuits opposing construction project, even though right to communicate in municipal
and judicial proceedings regarding construction of shopping center was a matter of
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public concern; applying litigation privilege would have undermined settlement agreement
and invited more litigation, and settlement agreement was ambiguous as to whether it
prohibited the lawsuits in question. Cal. Civ. Code § 47.


Attorneys and Law Firms


*1320  Geoffrey B. Kehlmann (argued) and Robin Meadow, Greines Martin Stein & Richland
LLP, Los Angeles, California, for Plaintiffs-Counter-Defendants-Appellants/ Cross-Appellees.


Michael G. Romey (argued), R. Peter Durning Jr., Jamie L. Sprague, and Sarah F. Mitchell,
Latham & Watkins LLP, Los Angeles, California, for Defendant-Counter-Claimant-Appellee/
Cross-Appellant.


Appeal from the United States District Court for the Central District of California, Manuel L. Real,
District Judge, Presiding, D.C. No. 2:17-cv-08537-R-JPR


Before: Sandra S. Ikuta and Mark J. Bennett, Circuit Judges, and Douglas P. Woodlock, *  District
Judge.


* The Honorable Douglas P. Woodlock, United States District Judge for the District of
Massachusetts, sitting by designation.


OPINION


BENNETT, Circuit Judge:


*1321  [1] Before the court are cross-appeals from the district court's orders granting summary
judgment (i) to Defendants on Plaintiffs' claims, and (ii) to Counterdefendants on the
counterclaims. We have jurisdiction under 28 U.S.C. § 1291, and we review the district court's
grant of summary judgment de novo, viewing the facts in the light most favorable to the non-
movant. See Flores v. City of San Gabriel, 824 F.3d 890, 897 (9th Cir. 2016). The parties agree
that California law applies. We affirm in part, reverse in part, and remand.


I. Background
Plaintiffs are 3500 Sepulveda, LLC, and 13th & Crest Associates, LLC. They brought claims
against Defendants RREEF America REIT II Corporation BBB (“RREEF”), and Macy's West
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Stores, Inc. (“Macy's”). Defendant RREEF then brought counterclaims against Plaintiffs and
an additional Counterdefendant, 6220 Spring Associates, LLC (together, Counterdefendants are
known as the “Hacienda Parties” or “Hacienda”).


The parties' dispute concerns a construction project to expand Manhattan Village Shopping Center
(the “Shopping Center”) in Manhattan Beach, California. The forty-four-acre Shopping Center
includes multiple parcels of land. The Hacienda Parties own a 0.7-acre parcel located at 3500
Sepulveda Boulevard. The Hacienda Building is a commercial building located on the 3500
Sepulveda property. Hacienda rents its space to commercial tenants, including restaurants, retail
stores, and offices. Macy's owns another single parcel of land, and RREEF owns the remaining
parcels in the Shopping Center.


The parties' predecessors executed the Construction, Operation and Reciprocal Easement
Agreement (the “COREA”) in 1980. The COREA defines a “Common Area” within the
Shopping Center as including the “Automobile Parking Area, access roads, driveways, Perimeter
Sidewalks ..., and similar areas.” Under the COREA, the parties and their permittees have
“nonexclusive easements over the Common Area of [the parties'] respective Tract[s], for the
passage and accommodation of pedestrians and vehicles.” The easements run with the land.
Hacienda's tenants and customers drive through and park in the Common Area. The parking lot
known as “Lot F” is particularly important to Hacienda, as Lot F is located “across the drive aisle
from the Hacienda Building.”


In 2006, RREEF applied to the City of Manhattan Beach (the “City”) for approval to renovate and
expand the Shopping Center. Around the same time, Hacienda was attempting to convert parts
of its building from office space to restaurants. RREEF and Hacienda vigorously opposed each
other's plans for renovation, and various legal disputes arose.


The parties resolved those disputes in a Settlement Agreement (the “Agreement”) *1322  in
2008. 1  Under the terms of the Settlement Agreement, RREEF agreed not to oppose Hacienda's
plan to convert office space into restaurants, and Hacienda agreed not to oppose RREEF's
expansion project (the “Project”)—subject to certain limitations in the Agreement. The current
dispute is over RREEF's Project, and Hacienda's restaurant-conversion plan is irrelevant for our
purposes.


1 The parties to the Settlement Agreement are the Hacienda Parties—3500 Sepulveda, 13th
& Crest, and 6220 Spring (which is a Counterdefendant but not a Plaintiff)—and RREEF.
Macy's, which is a Defendant to some of the claims but not a Counterclaimant, is not named
as a party to the Settlement Agreement.
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The Settlement Agreement includes a “Site Plan”—a series of drawings that set forth RREEF's
proposed Project to expand Macy's and other retail space, and to construct new parking structures.
The Site Plan and an additional “Parking Plan” lay out, among other things, the available retail and
parking spaces during and upon completion of stages of construction. The Settlement Agreement
provides that RREEF will submit the Site Plan to the City for approval: “RREEF is preparing to
amend the RREEF Application [to the City] to reflect a revised expansion plan for the Shopping
Center as generally depicted in the [attached] Site Plan.” The Settlement Agreement also gives
RREEF “discretion” to revise the Site Plan, and it allows Hacienda to object to certain material
revisions during the City's approval process. Section 6 of the Settlement Agreement states that
“nothing in this Agreement shall constitute an amendment to the ... COREA.”


The City's approval process includes circulating the proposed plan and environmental impact
report for public comment and holding public hearings. During this process, RREEF submitted
multiple revised versions of the Site Plan. Hacienda took issue with the new versions, which
Hacienda believed were materially different from the agreed-upon Site Plan in the 2008 Settlement
Agreement and would harm Hacienda's interests. In particular, Hacienda was concerned that the
new plans reduced the amount of available parking for Hacienda and its tenants—both during and
after the completion of construction. Hacienda and its agents opposed the revised Site Plans in
multiple public hearings, wrote letters to the City raising similar concerns, and were allegedly
involved in certain lawsuits challenging the Project.


The City approved RREEF's Project—based on a revised Site Plan—in 2017, and construction
began soon after. Hacienda's tenants started complaining about the construction almost
immediately, raising concerns about the loss of parking spaces, road closures, and other
inconveniences. Tenants demanded compensation for lost business. They also demanded rent
reductions, threatened to not renew their leases, and threatened legal action.


In October 2017, Plaintiffs sued Defendants in California Superior Court, alleging breach of
contract, anticipatory breach of contract, breach of the covenant of good faith and fair dealing,
interference with easement rights, nuisance, and intentional and negligent interference with
business and contractual relations. Plaintiffs' underlying theory is that the current Site Plan is
substantially different from the agreed-upon Site Plan in the Settlement Agreement, and that
RREEF's expansion and construction Project violates Plaintiffs' rights. Defendants removed the
case to federal court, and RREEF filed counterclaims against the Hacienda Parties, alleging breach
of contract and breach of the covenant of good faith and fair dealing. *1323  RREEF's theory is
that Hacienda violated the Settlement Agreement by opposing the Project.


The parties filed cross-motions for summary judgment, and the district court granted both motions
and dismissed all the claims and counterclaims. The parties then each filed a motion for attorneys'
fees, which the district court denied on the ground that no party prevailed. This appeal and cross-
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appeal followed. Plaintiffs argue that the district court erred in granting summary judgment on
their claims, and RREEF argues that the district court erred in granting summary judgment on its
counterclaims.


II. Plaintiffs' Claims
We affirm the district court's grant of summary judgment on the nuisance claim and reverse the
district court as to the remaining claims.


1. Breach of Contract
[2] Plaintiffs allege that Defendants violated the COREA, under which the parties agreed to
perform construction work “so as not to unreasonably interfere with the use, occupancy or
enjoyment of the remainder of the Shopping Center or any part thereof by any other Party, and
any other Occupant of the Shopping Center, and the Permittees of any other Party and such other
Occupants.” The district court granted summary judgment to Defendants on this claim. According
to the district court, Plaintiffs agreed to the Project under the Settlement Agreement, and further
agreed that RREEF would have discretion to revise the Site Plan and execute the Project; therefore,
Plaintiffs cannot now complain of conduct to which they consented.


Plaintiffs point out that section 6 of the Settlement Agreement provides that “nothing in this
Agreement shall constitute an amendment to the ... COREA,” and argue that they have claims
under the COREA. The district court, however, essentially read section 6 out of the Agreement:


While Section 6 of the Settlement Agreement states that the agreement does
not constitute an amendment to the COREA, the agreement would essentially
lose all meaning if the court were to adopt [Hacienda's] interpretation of this
section as preserving all of their easement rights even during the duration of the
construction project.


We disagree. We conclude that section 6 can be harmonized with the rest of the Settlement
Agreement and with the COREA. See Cal. Civ. Code § 1641 (“The whole of a contract is to be taken
together, so as to give effect to every part, if reasonably practicable, each clause helping to interpret
the other.”). Read in conjunction with section 6, sections 4 and 5 of the Settlement Agreement
provide that RREEF has discretion to pursue the Project and alter the Site Plan, and Hacienda's
objections to the City are limited to RREEF's material changes. That RREEF has discretion to
revise the Site Plan does not mean that Hacienda gave up its rights under the COREA, especially
considering that the Settlement Agreement, by its own terms, does not amend the COREA. 2
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2 The district court stated that Defendants argued below that the Settlement Agreement's
release provision “includes Plaintiffs' claims” related to the Project. On appeal, Defendants
do not argue that the Settlement Agreement's release provision bars Plaintiffs' claims in
this lawsuit, and we do not address this issue. As discussed below, we note that the release
provision is ambiguous on its face and extrinsic evidence is needed to interpret the provision.


2. Interference with Easement Rights
[3] Plaintiffs allege that Defendants' Project has interfered with their easement *1324  rights under
the COREA. Under California law, interference with an easement is actionable when the grantor
of the easement “unreasonably impede[s] the [grantee] in his rights,” Dolnikov v. Ekizian, 222
Cal.App.4th 419, 165 Cal. Rptr. 3d 658, 666 (2013) (quoting City of Los Angeles v. Howard, 244
Cal.App.2d 538, 53 Cal. Rptr. 274, 277 (1966)), through actions “that make it more difficult to
use an easement, that interfere with the ability to maintain and repair improvements built for its
enjoyment, or that increase the risks attendant on exercise of rights created by the easement,” id.
(emphasis omitted) (quoting Restatement (Third) of Property: Servitudes § 4.9 cmt. c (Am. Law
Inst. 2000)).


[4] The district court granted summary judgment to Defendants, again concluding that Plaintiffs
cannot sue Defendants for conduct to which Plaintiffs consented. As discussed above, the
Settlement Agreement does not extinguish Plaintiffs' easement rights under the COREA, and the
district court erred in holding otherwise.


3. Breach of the Covenant of Good Faith and Fair Dealing
[5]  [6]  [7]  [8]  [9] Plaintiffs argue that Defendants violated the Settlement Agreement's
covenant of good faith and fair dealing when they used their discretion “to unfairly change the
site plan and engage in unreasonable construction activities.” “There is an implied covenant of
good faith and fair dealing in every contract that neither party will do anything which will injure
the right of the other to receive the benefits of the agreement.” Foley v. Interactive Data Corp.,
47 Cal.3d 654, 254 Cal.Rptr. 211, 765 P.2d 373, 390 (1988) (quoting Comunale v. Traders &
Gen. Ins. Co., 50 Cal.2d 654, 328 P.2d 198, 200 (1958)). A party can breach the covenant without
“breach of a specific provision of the contract.” Carma Devs. (Cal.), Inc. v. Marathon Dev. Cal.,
Inc., 2 Cal.4th 342, 6 Cal.Rptr.2d 467, 826 P.2d 710, 727 (1992). Rather, the question is whether
the party's conduct, “while not technically transgressing the express covenants ... frustrates the
other party's rights to the benefits of the contract.” Racine & Laramie, Ltd. v. Dep't of Parks &
Rec., 11 Cal.App.4th 1026, 14 Cal. Rptr. 2d 335, 338 (1992) (quoting Love v. Fire Ins. Exch., 221
Cal.App.3d 1136, 271 Cal. Rptr. 246, 256 (1990)). “The covenant of good faith finds particular
application in situations where one party is invested with a discretionary power affecting the rights
of another.” Carma Devs., 6 Cal.Rptr.2d 467, 826 P.2d at 726. The party with discretionary power
must exercise such power in good faith and through “objectively reasonable conduct.” Badie v.
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Bank of Am., 67 Cal.App.4th 779, 79 Cal. Rptr. 2d 273, 284 (1998) (quoting Lazar v. Hertz Corp.,
143 Cal.App.3d 128, 191 Cal. Rptr. 849, 857 (1983)).


[10] Section 5 of the Settlement Agreement provides that the “North Deck may be constructed in
two stages—Stage One and Stage Two—as depicted on the Site Plan and in substantial conformity
with [the Parking Plan],” and that “the construction of the Parking Decks shall be subject to the
additional terms set forth in attached Exhibit G.” Exhibit G further provides that “[d]uring Stage
One construction of the North Deck, there shall be not less than 240 parking spaces available in the
area referenced as ‘Lot F.’ ” RREEF thereafter decided to construct the North Deck as a “unitary
deck” rather than in stages, and did not maintain the 240 parking spaces in Lot F. 3


3 Hacienda's opening brief appears to suggest that its breach of covenant claim is based on a
theory of anticipatory breach because RREEF represented that it did not intend to maintain
the 240 parking spaces. However, construction of the North Deck has since begun, thereby
mooting the anticipatory breach theory.


*1325  [11] Because the Settlement Agreement does not require construction of the North Deck in
stages, and Exhibit G provides for 240 parking spaces during Stage One, RREEF has not expressly
breached the Agreement by constructing the North Deck without maintaining any parking spaces
in Lot F. However, viewing the facts in the light most favorable to Plaintiffs, there is a genuine
dispute of material fact as to whether RREEF's construction of the North Deck involved bad faith.
The parties clearly contemplated whether construction of the North Deck would cause parking
shortages for Hacienda and agreed to measures to mitigate those expected problems. Notably,
Exhibit G does not say that its terms are applicable only if the North Deck is constructed in stages.
Rather, it simply assumes that there will be stages of construction. RREEF has not presented
any evidence that constructing the North Deck as a “unitary deck” will eliminate or mitigate
the contemplated problems regarding parking shortages. Accordingly, Plaintiffs have presented
sufficient evidence to raise a triable issue as to whether RREEF's construction of the North Deck
was contrary to “the contract's purposes and the parties' legitimate expectations.” Carma Devs.,
6 Cal.Rptr.2d 467, 826 P.2d at 728.


4. Nuisance
Plaintiffs allege that Defendants' construction encroached on their easement and eliminated
essential parking, creating a nuisance under California law. See Monks v. City of Rancho Palos
Verdes, 167 Cal.App.4th 263, 84 Cal. Rptr. 3d 75, 104 (2008). Defendants argue that the Project
was constructed in accordance with City regulations; therefore, it could not have been a nuisance.
See Cal. Civ. Code § 3482 (“Nothing which is done or maintained under the express authority of a
statute can be deemed a nuisance.”); Williams v. Moulton Niguel Water Dist., 22 Cal.App.5th 1198,
232 Cal. Rptr. 3d 356, 361 (2018) (“Although [§ 3482] speaks in terms of ‘a statute,’ that term has
been broadly interpreted to include regulations and other express government approvals.”).
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[12]  [13] Plaintiffs respond that “even if there were a City ordinance approving the expansion
project, it would not expressly allow RREEF to engage in such harmful interference as to eliminate
all convenient parking for the Hacienda Building during a yearlong construction project.” While
it is true that “although an activity authorized by statute cannot be a nuisance, the [m]anner in
which the activity is performed may constitute a nuisance,” Venuto v. Owens-Corning Fiberglas
Corp., 22 Cal.App.3d 116, 99 Cal. Rptr. 350, 359 (1971), Plaintiffs do not point to any specific
offensive conduct or manner that was not authorized by the City. Accordingly, Plaintiffs have not
raised triable issues of fact regarding the nuisance claim, and we affirm the district court's grant
of summary judgment.


5. Interference with Business and Contractual Relations
[14]  [15] Plaintiffs allege that Defendants intentionally or negligently interfered with Hacienda's
business and contractual relations with its tenants, pointing to tenant complaints about RREEF's
construction. The elements of a claim of intentional interference are “(1) a valid contract between
plaintiff and a third party; (2) defendant's knowledge of this contract; (3) defendant's intentional
acts designed to induce *1326  a breach or disruption of the contractual relationship; (4) actual
breach or disruption of the contractual relationship; and (5) resulting damage.” Quelimane Co. v.
Stewart Title Guar. Co., 19 Cal.4th 26, 77 Cal.Rptr.2d 709, 960 P.2d 513, 530 (1998) (quoting
Pac. Gas & Elec. Co. v. Bear Stearns & Co., 50 Cal.3d 1118, 270 Cal.Rptr. 1, 791 P.2d 587, 589–
90 (1990)). The only difference between intentional and negligent interference is the defendant's
intent. See Nelson v. Tucker Ellis, LLP, 48 Cal.App.5th 827, 262 Cal. Rptr. 3d 250, 264 n.5 (2020).


[16] We conclude that Plaintiffs have raised triable issues whether Defendants' construction
interfered with Hacienda's tenant contracts, and whether Defendants acted with the knowledge that
“interference is certain or substantially certain to occur as a result of [their] action.” Quelimane,
77 Cal.Rptr.2d 709, 960 P.2d at 531.


[17] Defendants' sole argument on appeal is that Plaintiffs' claims fail because a claim of tortious
interference “requires a ‘wrongfulness’ element, such that the defendant's interfering conduct
‘was wrongful by some legal measure other than the fact of interference itself.’ ” Defendants
are incorrect. Under California law, there is no additional “wrongfulness” element for a claim
of interference with existing contracts. See id., 77 Cal.Rptr.2d 709, 960 P.2d at 530 (“Because
interference with an existing contract receives greater solicitude than does interference with
prospective economic advantage, it is not necessary that the defendant's conduct be wrongful apart
from the interference with the contract itself.” (citation omitted)). Accordingly, we reverse the
district court's grant of summary judgment.


6. Declaratory Relief
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For the reasons noted above, we also reverse the district court's grant of summary judgment as to
Plaintiffs' request for declaratory relief on the parties' rights and duties arising out of the Settlement
Agreement and the COREA.


III. RREEF's Counterclaims
RREEF brought counterclaims against Hacienda for breach of contract, breach of the implied
covenant of good faith and fair dealing, and declaratory relief. RREEF contends that Hacienda
and its agents engaged in an “exhaustive campaign of opposition” to the Project, violating the
Settlement Agreement's release provision and other provisions governing the parties' conduct in
the City's application-approval process.


The district court granted Hacienda's motion for summary judgment on the basis that “RREEF's
counterclaims are barred by California's litigation privilege.” We disagree.


In California, the litigation privilege immunizes defendants from certain lawsuits based on their
privileged communications in judicial proceedings and other official proceedings, including local
city council proceedings. See Cal. Civ. Code § 47; Cayley v. Nunn, 190 Cal.App.3d 300, 235
Cal. Rptr. 385, 387 (1987). The litigation privilege traditionally applied only to tort claims, and
the California Supreme Court has not decided whether the privilege applies to contract claims.
We understand that the California Supreme Court is currently considering whether the litigation
privilege applies to contract claims, and if so, under what circumstances. See Doe v. Olson, Cal.
Sup. Ct. No. S258498.


[18] “In the absence of [a decision of the highest state court], a federal court must predict how the
highest state court would decide the issue using intermediate appellate court decisions, decisions
from other jurisdictions, statutes, treatises, and *1327  restatements as guidance.” In re Kirkland,
915 F.2d 1236, 1239 (9th Cir. 1990). California's intermediate appellate courts have applied the
litigation privilege to contract claims in limited situations where “its application furthers the
policies underlying the privilege.” Wentland v. Wass, 126 Cal.App.4th 1484, 25 Cal. Rptr. 3d 109,
114 (2005). These policies include “ensur[ing] free access to the courts, promot[ing] complete and
truthful testimony, encourag[ing] zealous advocacy, giv[ing] finality to judgments, and avoid[ing]
unending litigation.” Id. at 115.


[19] We conclude that the policy considerations weigh against applying the litigation privilege
here. 4  While the Settlement agreement did not clearly prohibit Hacienda's prior participation in
the municipal and judicial proceedings regarding the construction of the Shopping Center, and
while Hacienda's right to communicate in such proceedings is a matter of public concern, Hacienda
willingly limited its communications under the Settlement Agreement. See id. at 116 (“Just as one
who validly contracts not to speak waives the protection of the anti-SLAPP statute, so too has he
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waived the protection of the litigation privilege.” (citation omitted)). California courts that have
applied the litigation privilege to contract claims did so in the face of weightier policy concerns
than we face here. See, e.g., Vivian v. Labrucherie, 214 Cal.App.4th 267, 153 Cal. Rptr. 3d 707,
716 (2013) (communication made during investigation of potential police misconduct); McNair
v. San Francisco, 5 Cal.App.5th 1154, 210 Cal. Rptr. 3d 267, 281 (2016) (doctor's disclosure of
public safety concerns involving patient who was a bus driver). And on the other side of the policy
balance are significant concerns about the finality of settlements and the stability of contract. See
Wentland, 25 Cal. Rptr. 3d at 116 (refraining from applying the litigation privilege where doing so
would “not encourage finality [or] avoid litigation”). Applying the litigation privilege to this case
would undermine the Settlement Agreement and invite more litigation.


4 If the California Supreme Court holds otherwise while this case is pending, the district court
is not bound by our conclusion. See Owen ex rel. Owen v. United States, 713 F.2d 1461, 1464
(9th Cir. 1983) (“Our interpretation ... was only binding in the absence of any subsequent
indication from the California courts that our interpretation was incorrect.”).


We note that some California courts have also held that “the privilege will apply to contract claims
only if the agreement does not ‘clearly prohibit’ the challenged conduct.” Crossroads Invs., L.P. v.
Fed. Nat'l Mortg. Ass'n, 13 Cal.App.5th 757, 222 Cal. Rptr. 3d 1, 28 (2017) (quoting Labrucherie,
153 Cal. Rptr. 3d at 715). The counterclaims here are partly based on the Settlement Agreement's
release provision, section 12, and RREEF alleges that Hacienda violated section 12 through its
involvement in lawsuits opposing the Project. We conclude that section 12 is ambiguous as to
whether it prohibits the lawsuits in question. Specifically, the language of section 12 is ambiguous
as to (i) whether the release covers claims based on future events that occur after the date of the
Settlement Agreement, and (ii) if it does, whether those later-arising claims include claims based
on future versions of the Site Plan. On the one hand, section 12 contains arguably forward-looking
language: “[Hacienda] releases [RREEF] from ... [all claims] that [the Hacienda Parties] have or
may have against [RREEF]” (emphasis added). On the other, section 12 references two specific
applications for two specific Site Plans, both of which were already in *1328  existence at the
time of the Settlement Agreement's execution. 5


5 Because section 12 is ambiguous, the district court will need to consider extrinsic evidence
on remand should it need to interpret section 12. See Winet v. Price, 4 Cal.App.4th 1159, 6
Cal. Rptr. 2d 554, 557 (1992).


Thus, we conclude that the district court erred in applying the litigation privilege to grant summary
judgment.


Finally, we hold the attorneys' fees question moot and vacate the district court's January 29, 2019
Order denying the parties' motions for attorneys' fees. 6
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6 Hacienda's Motion to Take Judicial Notice (Dkt. 36) is GRANTED. Defendants' Motion to
File Oversized Brief (Dkt. 63) is GRANTED.


The parties are to bear their own costs on appeal.


AFFIRMED in part, REVERSED in part, and REMANDED.


All Citations


980 F.3d 1317, 20 Cal. Daily Op. Serv. 12,026, 2020 Daily Journal D.A.R. 12,351
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 4. General Provisions (Refs & Annos)
Part 3. Nuisance


Title 1. General Principles (Refs & Annos)


West's Ann.Cal.Civ.Code § 3482


§ 3482. Acts under statutory authority not a nuisance


Currentness


Nothing which is done or maintained under the express authority of a statute can be deemed a
nuisance.


Credits
(Enacted in 1872.)


West's Ann. Cal. Civ. Code § 3482, CA CIVIL § 3482
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Constitution of the State of California 1879 (Refs & Annos)


Article XII. Public Utilities (Refs & Annos)


West's Ann.Cal.Const. Art. 12, § 1


§ 1. Commission; membership vacancies; removal


Currentness


Section 1. The Public Utilities Commission consists of 5 members appointed by the Governor
and approved by the Senate, a majority of the membership concurring, for staggered 6-year
terms. A vacancy is filled for the remainder of the term. The Legislature may remove a member
for incompetence, neglect of duty, or corruption, two thirds of the membership of each house
concurring.


Credits
(Added by A.C.A. No. 36, approved Nov. 5, 1974.)


West's Ann. Cal. Const. Art. 12, § 1, CA CONST Art. 12, § 1
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Constitution of the State of California 1879 (Refs & Annos)


Article XII. Public Utilities (Refs & Annos)


West's Ann.Cal.Const. Art. 12, § 2


§ 2. Establishment of procedures; hearings, investigations, issuance of orders


Currentness


Sec. 2. Subject to statute and due process, the commission may establish its own procedures. Any
commissioner as designated by the commission may hold a hearing or investigation or issue an
order subject to commission approval.


Credits
(Added by A.C.A. No. 36, approved Nov. 5, 1974.)


West's Ann. Cal. Const. Art. 12, § 2, CA CONST Art. 12, § 2
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Constitution of the State of California 1879 (Refs & Annos)


Article XII. Public Utilities (Refs & Annos)


West's Ann.Cal.Const. Art. 12, § 3


§ 3. Classification; control by Legislature; additional classes


Currentness


Sec. 3. Private corporations and persons that own, operate, control, or manage a line, plant, or
system for the transportation of people or property, the transmission of telephone and telegraph
messages, or the production, generation, transmission, or furnishing of heat, light, water, power,
storage, or wharfage directly or indirectly to or for the public, and common carriers, are public
utilities subject to control by the Legislature. The Legislature may prescribe that additional classes
of private corporations or other persons are public utilities.


Credits
(Added by A.C.A. No. 36, approved Nov. 5, 1974.)


West's Ann. Cal. Const. Art. 12, § 3, CA CONST Art. 12, § 3
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Constitution of the State of California 1879 (Refs & Annos)


Article XII. Public Utilities (Refs & Annos)


West's Ann.Cal.Const. Art. 12, § 4


§ 4. Transportation of passengers and property; rates; rules; increases


Currentness


Sec. 4. The commission may fix rates and establish rules for the transportation of passengers
and property by transportation companies, prohibit discrimination, and award reparation for the
exaction of unreasonable, excessive, or discriminatory charges. A transportation company may
not raise a rate or incidental charge except after a showing to and a decision by the commission
that the increase is justified, and this decision shall not be subject to judicial review except as to
whether confiscation of property will result.


Credits
(Added by A.C.A. No. 36, approved Nov. 5, 1974.)


West's Ann. Cal. Const. Art. 12, § 4, CA CONST Art. 12, § 4
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Constitution of the State of California 1879 (Refs & Annos)


Article XII. Public Utilities (Refs & Annos)


West's Ann.Cal.Const. Art. 12, § 5


§ 5. Additional authority and jurisdiction of commission; review; eminent domain


Currentness


Sec. 5. The Legislature has plenary power, unlimited by the other provisions of this constitution but
consistent with this article, to confer additional authority and jurisdiction upon the commission, to
establish the manner and scope of review of commission action in a court of record, and to enable
it to fix just compensation for utility property taken by eminent domain.


Credits
(Added by A.C.A. No. 36, approved Nov. 5, 1974.)


West's Ann. Cal. Const. Art. 12, § 5, CA CONST Art. 12, § 5
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Constitution of the State of California 1879 (Refs & Annos)


Article XII. Public Utilities (Refs & Annos)


West's Ann.Cal.Const. Art. 12, § 6


§ 6. Duties of commission


Currentness


Sec. 6. The commission may fix rates, establish rules, examine records, issue subpenas, administer
oaths, take testimony, punish for contempt, and prescribe a uniform system of accounts for all
public utilities subject to its jurisdiction.


Credits
(Added by A.C.A. No. 36, approved Nov. 5, 1974.)


West's Ann. Cal. Const. Art. 12, § 6, CA CONST Art. 12, § 6
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 2. Government of the State of California
Division 3. Executive Department (Refs & Annos)


Part 7.3. California Energy Infrastructure Safety Act (Refs & Annos)


West's Ann.Cal.Gov.Code § 15475


§ 15475. Successor to Wildfire Safety Division; duties, powers,
and responsibilities; continuation of laws, rules, and regulations


Effective: July 22, 2021
Currentness


The office is the successor to, and, effective July 1, 2021, is vested with, all of the duties,
powers, and responsibilities of the Wildfire Safety Division established pursuant to Section 326
of the Public Utilities Code, including, but not limited to, the power to compel information
and conduct investigations. All laws prescribing the duties, powers, and responsibilities of the
Wildfire Safety Division to which the office succeeds, together with all lawful rules and regulations
established under those laws, are expressly continued in force. In carrying out its duties, powers,
and responsibilities pursuant to this part and Section 326 of, and Sections 8385 to 8389, inclusive,
of, the Public Utilities Code, or other statutes pertaining to the office, the following powers, duties,
and responsibilities vested in the office are acknowledged and confirmed:


(a) The office shall adopt, amend, or repeal emergency regulations to implement this part in
accordance with the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340)
of Part 1). The adoption, amendment, or repeal of these regulations shall be deemed to be
an emergency for the purpose of Section 11342.545 and shall be considered by the Office of
Administrative Law as necessary for the immediate preservation of the public peace, health and
safety, or general welfare.


(b) The office may require information and data, including monitoring, verification of every
regulated entity and any business that is a subsidiary or affiliate of a regulated entity with respect
to or that may influence any matter concerning wildfire safety, or that is necessary or useful for
the office to perform and exercise its duties, powers, and responsibilities.
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(c) The office shall provide for the confidentiality of records, the protection of proprietary
information, and the protection of the reasonable expectation of customers of public utilities in
the privacy of customer-specific records maintained by the regulated entity. As the successor
entity to the Wildfire Safety Division, the office shall continue to have access to and transfer
any confidential information received by the Wildfire Safety Division under the authority of the
Public Utilities Commission to the office consistent with appropriate protections to maintain the
confidentiality of that information. The office and the Public Utilities Commission shall agree
upon provisions for the transfer of that information.


(d) The office may require the production, within this state, at a time and place as it designates, of
any books, accounts, papers, records, including computer modeling, programs, and other digital
records, kept by a regulated entity in any office or place within this state, or, at its option, verified
copies in lieu thereof, so that an examination thereof may be made by the office or under its
direction to the extent the production of the records relates to an investigation that falls within the
duties, powers, and responsibilities of the office.


(e) The office and persons employed by the office, may, at any time, inspect the accounts, books,
papers, and documents, including any digital information, of any regulated entity. The office and
any of its designees or employees authorized to administer oaths may examine under oath any
officer, agent, or employee of a regulated entity in relation to its business and affairs concerning
matters within the duties, powers, and responsibilities of the office. This subdivision also applies
to inspections of the accounts, books, papers, and documents of any business that is a subsidiary
or affiliate, or a corporation that holds a controlling interest in a regulated entity that is subject
to regulation by the office.


(f) Each regulated entity shall cooperate fully with the office in any investigation conducted
consistent with this section, regardless of pending litigation or other investigations, including,
but not limited to, those that may be related to investigations conducted by the Public Utilities
Commission, or the Department of Forestry and Fire Protection. The office and the Public Utilities
Commission will cooperate and coordinate consistent with the memorandum of understanding
required by Section 15476.


(g) Every regulated entity shall furnish to the office, in the form and detail as the office prescribes,
all tabulations, computations, and other information required for the office to perform its duties,
powers, and responsibilities, and shall make specific answers to all questions submitted by the
office. Every regulated entity receiving from the office any blanks with directions to fill them
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shall answer fully and correctly each question propounded to it, and if it is unable to answer any
question, it shall give a good and sufficient reason for that failure.


(h) Every regulated entity shall furnish those reports to the office at the time and in the form as the
office may require in which the regulated entity shall specifically answer all questions propounded
by the office. The office may require any regulated entity to file reports or periodic special reports,
or both, concerning any matter about which the office is authorized by any law to inquire or to
keep itself informed, or that it is required to enforce. All reports shall be under oath when required
by the office.


(i) The office and persons employed by or acting on behalf of the office may enter and inspect
regulated entity property, records, and equipment at any time and anywhere within the state.
Any member of the inspection party may utilize whatever measurement and evaluation devices,
including, but not limited to, photographic equipment and temperature measurement devices, that
are determined to be necessary. Documentation of the inspection shall be the property of the office.
This subdivision is not a limitation upon the authority of any agency to inspect pursuant to any
other law.


(j) The office and persons employed by or acting on behalf of the office may inspect at any time and
anywhere within the state, all regulated entities' properties and equipment for purposes of carrying
out the duties, powers, and responsibilities of the Wildfire Safety Division as set forth in this part
or Section 326 of, and Sections 8385 to 8389, inclusive, of, the Public Utilities Code, which are
vested in the office as the division's successor, or other statute pertaining to the office.


Credits
(Added by Stats.2019, c. 81 (A.B.111), § 3, eff. July 12, 2019. Amended by Stats.2019, c. 396
(A.B.1513), § 7, eff. Jan. 1, 2020; Stats.2021, c. 115 (A.B.148), § 16, eff. July 22, 2021.)


West's Ann. Cal. Gov. Code § 15475, CA GOVT § 15475
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 1. Regulation of Public Utilities (Refs & Annos)
Part 1. Public Utilities Act (Refs & Annos)


Chapter 9. Hearings and Judicial Review
Article 3. Judicial Review (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 1756


§ 1756. Writ of review


Effective: January 1, 2007
Currentness


(a) Within 30 days after the commission issues its decision denying the application for a rehearing,
or, if the application was granted, then within 30 days after the commission issues its decision on
rehearing, or at least 120 days after the application is granted if no decision on rehearing has been
issued, any aggrieved party may petition for a writ of review in the court of appeal or the Supreme
Court for the purpose of having the lawfulness of the original order or decision or of the order or
decision on rehearing inquired into and determined. If the writ issues, it shall be made returnable
at a time and place specified by court order and shall direct the commission to certify its record
in the case to the court within the time specified.


(b) The petition for review shall be served upon the executive director and the general counsel of
the commission either personally or by service at the office of the commission.


(c) For purposes of this section, the issuance of a decision or the granting of an application shall
be construed to have occurred on the date of issuance, as defined in paragraph (4) of subdivision
(b) of Section 1731.


(d) The venue of a petition filed in the court of appeal pursuant to this section shall be in the judicial
district in which the petitioner resides. If the petitioner is a business, venue shall be in the judicial
district in which the petitioner has its principal place of business in California.
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(e) Any party may seek from the Supreme Court, pursuant to California Rules of Court, an order
transferring related actions to a single appellate district.


(f) For purposes of this section, review of decisions pertaining solely to water corporations shall
only be by petition for writ of review in the Supreme Court, except that review of complaint or
enforcement proceedings may be in the court of appeal or the Supreme Court.


(g) No order or decision arising out of a commission proceeding under Section 854 shall be
reviewable in the court of appeal pursuant to subdivision (a) if the application for commission
authority to complete the merger or acquisition was filed on or before December 31, 1998,
by two telecommunications-related corporations including at least one which provides local
telecommunications service to over one million California customers. These orders or decisions
shall be reviewed pursuant to the Public Utilities Code in existence on December 31, 1998.


Credits
(Added Stats.2000, c. 953 (A.B.1398), § 1. Amended by Stats.2006, c. 217 (A.B.2390), § 7.)


West's Ann. Cal. Pub. Util. Code § 1756, CA PUB UTIL § 1756
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 1. Regulation of Public Utilities (Refs & Annos)
Part 1. Public Utilities Act (Refs & Annos)


Chapter 9. Hearings and Judicial Review
Article 3. Judicial Review (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 1757


§ 1757. Scope of review


Effective: January 1, 2001
Currentness


(a) No new or additional evidence shall be introduced upon review by the court. In a complaint
or enforcement proceeding, or in a ratemaking or licensing decision of specific application that is
addressed to particular parties, the review by the court shall not extend further than to determine,
on the basis of the entire record which shall be certified by the commission, whether any of the
following occurred:


(1) The commission acted without, or in excess of, its powers or jurisdiction.


(2) The commission has not proceeded in the manner required by law.


(3) The decision of the commission is not supported by the findings.


(4) The findings in the decision of the commission are not supported by substantial evidence in
light of the whole record.


(5) The order or decision of the commission was procured by fraud or was an abuse of discretion.


(6) The order or decision of the commission violates any right of the petitioner under the
Constitution of the United States or the California Constitution.
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(b) Nothing in this section shall be construed to permit the court to hold a trial de novo, to take
evidence other than as specified by the California Rules of Court, or to exercise its independent
judgment on the evidence.


(c) Notwithstanding subdivision (a), the standard of review in this section shall not apply to
ratemaking or licensing decisions of specific application addressed solely to water corporations.


Credits
(Added by Stats.2000, c. 953 (A.B.1398), § 3.)
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West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 1. Regulation of Public Utilities (Refs & Annos)
Part 1. Public Utilities Act (Refs & Annos)


Chapter 9. Hearings and Judicial Review
Article 3. Judicial Review (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 1758


§ 1758. Appearances; entry of judgment; application of Code of Civil Procedure provisions


Effective: January 1, 2001
Currentness


(a) The commission and each party to the action or proceeding before the commission may appear
in the review proceeding.


Upon the hearing the Supreme Court or court of appeal shall enter judgment either affirming or
setting aside the order or decision of the commission.


(b) The provisions of the Code of Civil Procedure relating to writs of review shall, so far as
applicable and not in conflict with this part, apply to proceedings instituted in the Supreme Court
or court of appeal under this article.


(c) Under this article, the Supreme Court may review decisions of the court of appeal in the manner
provided for other civil actions.


(d) The Supreme Court shall grant expedited consideration to any party or commission petition
alleging that the court of appeal has assumed jurisdiction to review a commission decision
pertaining solely to water corporations over which the court of appeal has no jurisdiction.


Credits
(Added by Stats.2000, c. 953 (A.B.1398), § 7.)
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West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 1. Regulation of Public Utilities (Refs & Annos)
Part 1. Public Utilities Act (Refs & Annos)


Chapter 9. Hearings and Judicial Review
Article 3. Judicial Review (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 1759


§ 1759. Jurisdiction


Currentness


(a) No court of this state, except the Supreme Court and the court of appeal, to the extent specified
in this article, shall have jurisdiction to review, reverse, correct, or annul any order or decision of
the commission or to suspend or delay the execution or operation thereof, or to enjoin, restrain,
or interfere with the commission in the performance of its official duties, as provided by law and
the rules of court.


(b) The writ of mandamus shall lie from the Supreme Court and from the court of appeal to the
commission in all proper cases as prescribed in Section 1085 of the Code of Civil Procedure.


Credits
(Stats.1951, c. 764, p. 2091, § 1759. Amended by Stats.1996, c. 855 (S.B.1322), § 10; Stats.1998,
c. 886 (S.B.779), § 16.)
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West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 1. Regulation of Public Utilities (Refs & Annos)
Part 1. Public Utilities Act (Refs & Annos)


Chapter 9. Hearings and Judicial Review
Article 3. Judicial Review (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 1760


§ 1760. Constitutional questions


Currentness


Notwithstanding Sections 1757 and 1757.1, in any proceeding wherein the validity of any order or
decision is challenged on the ground that it violates any right of petitioner under the United States
Constitution or the California Constitution, the Supreme Court or court of appeal shall exercise
independent judgment on the law and the facts, and the findings or conclusions of the commission
material to the determination of the constitutional question shall not be final.


Credits
(Stats.1951, c. 764, p. 2091, § 1760. Amended by Stats.1996, c. 855 (S.B.1322), § 11; Stats.1998,
c. 886 (S.B.779), § 17.)


West's Ann. Cal. Pub. Util. Code § 1760, CA PUB UTIL § 1760
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NA4BC39F52AFA438BB9BB02F2F3FCCE7C&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD)+lk(CASTERR)&originatingDoc=N3306ABB08CA411D882FF83A3182D7B4A&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+1760&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N88695CCE80FF436094D866F153D9F87F&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD1R)&originatingDoc=N3306ABB08CA411D882FF83A3182D7B4A&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+1760&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE67A90773BB64949A877EFD68EDB7DF5&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD1PT1R)&originatingDoc=N3306ABB08CA411D882FF83A3182D7B4A&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+1760&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NB70B904C30644D6E976994E719A6AE01&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N567C03050B2B47AE810F685FE97BCF9A&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD1PT1C9ART3R)&originatingDoc=N3306ABB08CA411D882FF83A3182D7B4A&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+1760&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1757&originatingDoc=N3306ABB08CA411D882FF83A3182D7B4A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1757.1&originatingDoc=N3306ABB08CA411D882FF83A3182D7B4A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I71B2695345-C54DA895C7A-E9E4BEA8C73)&originatingDoc=N3306ABB08CA411D882FF83A3182D7B4A&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I326F501946-C94E5293F2C-0F4BC3420B4)&originatingDoc=N3306ABB08CA411D882FF83A3182D7B4A&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I326F501946-C94E5293F2C-0F4BC3420B4)&originatingDoc=N3306ABB08CA411D882FF83A3182D7B4A&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		CA PUB UTIL s 1760






§ 2106. Liability for damage or injury caused by violation;..., CA PUB UTIL § 2106


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 1. Regulation of Public Utilities (Refs & Annos)
Part 1. Public Utilities Act (Refs & Annos)


Chapter 11. Violations (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 2106


§ 2106. Liability for damage or injury caused by violation;
exemplary damages; effect of recovery on rights of state


Currentness


Any public utility which does, causes to be done, or permits any act, matter, or thing prohibited
or declared unlawful, or which omits to do any act, matter, or thing required to be done, either by
the Constitution, any law of this State, or any order or decision of the commission, shall be liable
to the persons or corporations affected thereby for all loss, damages, or injury caused thereby or
resulting therefrom. If the court finds that the act or omission was wilful, it may, in addition to the
actual damages, award exemplary damages. An action to recover for such loss, damage, or injury
may be brought in any court of competent jurisdiction by any corporation or person.


No recovery as provided in this section shall in any manner affect a recovery by the State of
the penalties provided in this part or the exercise by the commission of its power to punish for
contempt.


Credits
(Stats.1951, c. 764, p. 2098, § 2106.)
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West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 1. Regulation of Public Utilities (Refs & Annos)
Part 1. Public Utilities Act (Refs & Annos)


Chapter 11. Violations (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 2107


§ 2107. Residuary penalty


Effective: January 1, 2019
Currentness


Any public utility that violates or fails to comply with any provision of the Constitution of this
state or of this part, or that fails or neglects to comply with any part or provision of any order,
decision, decree, rule, direction, demand, or requirement of the commission, in a case in which
a penalty has not otherwise been provided, is subject to a penalty of not less than five hundred
dollars ($500), nor more than one hundred thousand dollars ($100,000), for each offense.


Credits
(Stats.1951, c. 764, p. 2098, § 2107. Amended by Stats.1993, c. 222 (S.B.485), § 1; Stats.2011, c.
523 (S.B.879), § 2; Stats.2018, c. 626 (S.B.901), § 37, eff. Jan. 1, 2019.)


West's Ann. Cal. Pub. Util. Code § 2107, CA PUB UTIL § 2107
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 1. Regulation of Public Utilities (Refs & Annos)
Part 1. Public Utilities Act (Refs & Annos)


Chapter 2.3. Electrical Restructuring (Refs & Annos)
Article 6. Requirements for the Public Utilities Commission (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 365.1


§ 365.1. Right of retail end-use customers to use other providers; administration


Effective: January 1, 2020
Currentness


(a) Except as expressly authorized by this section, and subject to the limitations in subdivisions (b)
and (c), the right of retail end-use customers pursuant to this chapter to acquire service from other
providers is suspended until the Legislature, by statute, lifts the suspension or otherwise authorizes
direct transactions. For purposes of this section, “other provider” means any person, corporation, or
other entity that is authorized to provide electric service within the service territory of an electrical
corporation pursuant to this chapter, and includes an aggregator, broker, or marketer, as defined in
Section 331, and an electric service provider, as defined in Section 218.3. “Other provider” does
not include a community choice aggregator, as defined in Section 331.1, and the limitations in this
section do not apply to the sale of electricity by “other providers” to a community choice aggregator
for resale to community choice aggregation electricity consumers pursuant to Section 366.2.


(b) The commission shall allow individual retail nonresidential end-use customers to acquire
electric service from other providers in each electrical corporation's distribution service territory,
up to a maximum allowable total kilowatthours annual limit. The maximum allowable annual
limit shall be established by the commission for each electrical corporation at the maximum total
kilowatthours supplied by all other providers to distribution customers of that electrical corporation
during any sequential 12-month period between April 1, 1998, and the effective date of this
section. Within six months of the effective date of this section, or by July 1, 2010, whichever
is sooner, the commission shall adopt and implement a reopening schedule that commences
immediately and will phase in the allowable amount of increased kilowatthours over a period of
not less than three years, and not more than five years, raising the allowable limit of kilowatthours
supplied by other providers in each electrical corporation's distribution service territory from the
number of kilowatthours provided by other providers as of the effective date of this section, to the



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NA4BC39F52AFA438BB9BB02F2F3FCCE7C&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD)+lk(CASTERR)&originatingDoc=N6EAA9610EA7411E9B91A96B9DDA60BD8&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+365.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N88695CCE80FF436094D866F153D9F87F&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD1R)&originatingDoc=N6EAA9610EA7411E9B91A96B9DDA60BD8&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+365.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE67A90773BB64949A877EFD68EDB7DF5&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD1PT1R)&originatingDoc=N6EAA9610EA7411E9B91A96B9DDA60BD8&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+365.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N0824E6D78F78431F92B9FB4498D4FBAB&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD1PT1C2.3R)&originatingDoc=N6EAA9610EA7411E9B91A96B9DDA60BD8&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+365.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N7ADC5E0C665840829F67969F6EB09CFB&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD1PT1C2.3ART6R)&originatingDoc=N6EAA9610EA7411E9B91A96B9DDA60BD8&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+365.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS331&originatingDoc=N6EAA9610EA7411E9B91A96B9DDA60BD8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS218.3&originatingDoc=N6EAA9610EA7411E9B91A96B9DDA60BD8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS331.1&originatingDoc=N6EAA9610EA7411E9B91A96B9DDA60BD8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS366.2&originatingDoc=N6EAA9610EA7411E9B91A96B9DDA60BD8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





§ 365.1. Right of retail end-use customers to use other..., CA PUB UTIL § 365.1


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


maximum allowable annual limit for that electrical corporation's distribution service territory. The
commission shall review and, if appropriate, modify its currently effective rules governing direct
transactions, but that review shall not delay the start of the phase-in schedule.


(c) Once the commission has authorized additional direct transactions pursuant to subdivision (b),
it shall do both of the following:


(1) Ensure that other providers are subject to the same requirements that are applicable to the state's
three largest electrical corporations under any programs or rules adopted by the commission to
implement the resource adequacy provisions of Section 380, the renewables portfolio standard
provisions of Article 16 (commencing with Section 399.11), and the requirements for the electricity
sector adopted by the State Air Resources Board pursuant to the California Global Warming
Solutions Act of 2006 (Division 25.5 (commencing with Section 38500) of the Health and Safety
Code). This requirement applies notwithstanding any prior decision of the commission to the
contrary.


(2)(A) Ensure that, in the event that the commission authorizes, in the situation of a contract with
a third party, or orders, in the situation of utility-owned generation, an electrical corporation to
obtain generation resources that the commission determines are needed to meet system or local area
reliability needs for the benefit of all customers in the electrical corporation's distribution service
territory, the net capacity costs of those generation resources are allocated on a fully nonbypassable
basis consistent with departing load provisions as determined by the commission, to all of the
following:


(i) Bundled service customers of the electrical corporation.


(ii) Customers that purchase electricity through a direct transaction with other providers.


(iii) Customers of community choice aggregators.


(B) If the commission authorizes or orders an electrical corporation to obtain generation resources
pursuant to subparagraph (A), the commission shall ensure that those resources meet a system
or local reliability need in a manner that benefits all customers of the electrical corporation. The
commission shall allocate the costs of those generation resources to ratepayers in a manner that
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is fair and equitable to all customers, whether they receive electric service from the electrical
corporation, a community choice aggregator, or an electric service provider.


(C) The resource adequacy benefits of generation resources acquired by an electrical corporation
pursuant to subparagraph (A) shall be allocated to all customers who pay their net capacity costs.
Net capacity costs shall be determined by subtracting the energy and ancillary services value of the
resource from the total costs paid by the electrical corporation pursuant to a contract with a third
party or the annual revenue requirement for the resource if the electrical corporation directly owns
the resource. An energy auction shall not be required as a condition for applying this allocation,
but may be allowed as a means to establish the energy and ancillary services value of the resource
for purposes of determining the net costs of capacity to be recovered from customers pursuant to
this paragraph, and the allocation of the net capacity costs of contracts with third parties shall be
allowed for the terms of those contracts.


(D) It is the intent of the Legislature, in enacting this paragraph, to provide additional guidance to
the commission with respect to the implementation of subdivision (g) of Section 380, as well as
to ensure that the customers to whom the net costs and benefits of capacity are allocated are not
required to pay for the cost of electricity they do not consume.


(d)(1) If the commission approves a centralized resource adequacy mechanism pursuant to
subdivisions (h) and (i) of Section 380, upon the implementation of the centralized resource
adequacy mechanism the requirements of paragraph (2) of subdivision (c) shall be suspended. If the
commission later orders that electrical corporations cease procuring capacity through a centralized
resource adequacy mechanism, the requirements of paragraph (2) of subdivision (c) shall again
apply.


(2) If the use of a centralized resource adequacy mechanism is authorized by the commission and
has been implemented as set forth in paragraph (1), the net capacity costs of generation resources
that the commission determines are required to meet urgent system or urgent local grid reliability
needs, and that the commission authorizes to be procured outside of the Section 380 or Section
454.5 processes, shall be recovered according to the provisions of paragraph (2) of subdivision (c).


(3) This subdivision does not supplant the resource adequacy requirements of Section 380 or the
resource procurement procedures established in Section 454.5.
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(e) On or before June 1, 2019, the commission shall issue an order regarding direct transactions
that provides as follows:


(1) Increase the maximum allowable total kilowatthours annual limit by 4,000 gigawatthours and
apportion that increase among the service territories of the electrical corporations.


(2) All residential and nonresidential customer accounts that are on direct access as of January 1,
2019, remain authorized to participate in direct transactions.


(f)(1) On or before June 1, 2020, the commission shall provide recommendations to the Legislature
on implementing a further direct transactions reopening schedule, including, but not limited
to, the phase-in period over which the further direct transactions shall occur for all remaining
nonresidential customer accounts in each electrical corporation's service territory.


(2) In developing the recommendations pursuant to paragraph (1), the commission shall find all
of the following:


(A) The recommendations are consistent with the state's greenhouse gas emission reduction goals.


(B) The recommendations do not increase emissions of criteria air pollutants and toxic air
contaminants.


(C) The recommendations ensure electrical system reliability.


(D) The recommendations do not cause undue shifting of costs to bundled service customers of
an electrical corporation or to direct transaction customers.


(3)(A) The recommendations shall be provided in compliance with Section 9795 of the
Government Code.


(B) Pursuant to Section 10231.5 of the Government Code, this subdivision is inoperative on June
1, 2024.
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Credits
(Added by Stats.2009, c. 337 (S.B.695), § 2, eff. Oct. 11, 2009. Amended by Stats.2011, c. 599
(S.B.790), § 4; Stats.2016, c. 842 (S.B.1222), § 11, eff. Jan. 1, 2017; Stats.2018, c. 600 (S.B.237),
§ 1, eff. Jan. 1, 2019; Stats.2019, c. 497 (A.B.991), § 238, eff. Jan. 1, 2020.)


West's Ann. Cal. Pub. Util. Code § 365.1, CA PUB UTIL § 365.1
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 1. Regulation of Public Utilities (Refs & Annos)
Part 1. Public Utilities Act (Refs & Annos)


Chapter 4. Regulation of Public Utilities (Refs & Annos)
Article 2. Rates (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 734


§ 734. Reparation for overcharges; commission order


Effective: January 1, 2015
Currentness


When complaint has been made to the commission concerning a rate for a product or commodity
furnished or service performed by a public utility, and the commission has found, after
investigation, that the public utility has charged an unreasonable, excessive, or discriminatory
amount therefor in violation of any of the provisions of this part, the commission may order
that the public utility make due reparation to the complainant therefor, with interest from the
date of collection if no discrimination will result from that reparation. No order for the payment
of reparation upon the ground of unreasonableness shall be made by the commission when the
rate in question has, by formal finding, been declared by the commission to be reasonable, and
no assignment of a reparation claim shall be recognized by the commission except assignments
by operation of law as in cases of death, lack of legal capacity to make decisions, bankruptcy,
receivership, or order of court.


Credits
(Stats.1951, c. 764, p. 2051, § 734. Amended by Stats.2014, c. 144 (A.B.1847), § 51, eff. Jan.
1, 2015.)


West's Ann. Cal. Pub. Util. Code § 734, CA PUB UTIL § 734
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NA4BC39F52AFA438BB9BB02F2F3FCCE7C&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD)+lk(CASTERR)&originatingDoc=N0CDC31D0349B11E4AB4595B613EBA383&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N88695CCE80FF436094D866F153D9F87F&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD1R)&originatingDoc=N0CDC31D0349B11E4AB4595B613EBA383&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE67A90773BB64949A877EFD68EDB7DF5&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD1PT1R)&originatingDoc=N0CDC31D0349B11E4AB4595B613EBA383&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N136580B939CA4115B8681D0145D73249&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD1PT1C4R)&originatingDoc=N0CDC31D0349B11E4AB4595B613EBA383&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N9EECA01FE27542C58D70548B6A64E47A&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAPUD1PT1C4ART2R)&originatingDoc=N0CDC31D0349B11E4AB4595B613EBA383&refType=CM&sourceCite=West%27s+Ann.Cal.Pub.Util.Code+%c2%a7+734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000221&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I322F7E7002-9A11E4861E8-E3898B42D4C)&originatingDoc=N0CDC31D0349B11E4AB4595B613EBA383&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I322F7E7002-9A11E4861E8-E3898B42D4C)&originatingDoc=N0CDC31D0349B11E4AB4595B613EBA383&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		CA PUB UTIL s 734






§ 8385. Definitions, CA PUB UTIL § 8385


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 4.1. Provisions Applicable to Privately Owned and Publicly Owned Public
Utilities (Refs & Annos)


Chapter 6. Wildfire Mitigation (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 8385


§ 8385. Definitions


Effective: July 22, 2021
Currentness


(a) For purposes of this chapter, the following shall apply:


(1) “Compliance period” means a period of approximately one year.


(2) “Deenergization event” means the proactive interruption of electrical service for the purpose
of mitigating or avoiding the risk of causing a wildfire.


(3) “Electrical cooperative” has the same meaning as defined in Section 2776.


(4) “Office” means the Office of Energy Infrastructure Safety, within the Natural Resources
Agency.


(b) Beginning July 1, 2021, the office shall supervise an electrical corporation's compliance
with the requirements of this chapter pursuant to the Public Utilities Act (Part 1 (commencing
with Section 201) of Division 1). Nothing in this chapter affects the commission's authority or
jurisdiction over an electrical corporation, electrical cooperative, or local publicly owned electric
utility.


Credits
(Added by Stats.2016, c. 598 (S.B.1028), § 1, eff. Jan. 1, 2017. Amended by Stats.2021, c. 115
(A.B.148), § 77, eff. July 22, 2021.)
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West's Ann. Cal. Pub. Util. Code § 8385, CA PUB UTIL § 8385
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 4.1. Provisions Applicable to Privately Owned and Publicly Owned Public
Utilities (Refs & Annos)


Chapter 6. Wildfire Mitigation (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 8386.3


§ 8386.3. Decision on plan; effect of approval;
compliance oversight; prohibited actions; liability


Effective: January 1, 2022
Currentness


(a) The Wildfire Safety Division shall approve or deny each wildfire mitigation plan and update
submitted by an electrical corporation within three months of its submission, unless the division
makes a written determination, which shall include reasons supporting the determination, that the
three-month deadline cannot be met. Each electrical corporation's approved plan shall remain in
effect until the division approves the electrical corporation's subsequent plan. The division shall
consult with the Office of the State Fire Marshal on the review of each wildfire mitigation plan
and update. In rendering its decision, the division shall consider comments submitted pursuant to
subdivision (d) of Section 8386. Before approval, the division may require modifications of the
plan. After approval by the division, the commission shall ratify the action of the division.


(b) The Wildfire Safety Division's approval of a plan is not a defense to any enforcement action
by the office or for a violation of a commission enforcement action, decision, order, or rule.


(c) Following approval of a wildfire mitigation plan, the Wildfire Safety Division shall oversee
compliance with the plan consistent with all of the following:


(1) Three months after the end of an electrical corporation's initial compliance period, as
established by the Wildfire Safety Division pursuant to subdivision (b) of Section 8386, and
annually thereafter, each electrical corporation shall file with the division a report addressing the
electrical corporation's compliance with the plan during the prior calendar year.
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(2)(A) Before March 1, 2021, and before each March 1 thereafter, the Wildfire Safety Division,
in consultation with the Office of the State Fire Marshal, shall make available a list of qualified
independent evaluators with experience in assessing the safe operation of electrical infrastructure.


(B)(i) Each electrical corporation shall engage an independent evaluator listed pursuant to
subparagraph (A) to review and assess the electrical corporation's compliance with its plan. The
engaged independent evaluator shall consult with, and operate under the direction of, the office.
The independent evaluator shall issue a report on July 1 of each year in which a report required by
paragraph (1) is filed. As a part of the independent evaluator's report, the independent evaluator
shall determine whether the electrical corporation failed to fund any activities included in its plan.


(ii) The Wildfire Safety Division shall consider the independent evaluator's findings, but the
independent evaluator's findings are not binding on the division, except as otherwise specified.


(iii) The independent evaluator's findings shall be used by the Wildfire Safety Division to carry out
its obligations under Article 1 (commencing with Section 451) of Chapter 3 of Part 1 of Division 1.


(iv) The independent evaluator's findings do not apply to events that occurred before the initial
plan is approved for the electrical corporation.


(3) The commission shall authorize the electrical corporation to recover in rates the costs of the
independent evaluator.


(4) The Wildfire Safety Division shall complete its compliance review within 18 months after the
submission of the electrical corporation's compliance report.


(5)(A) An electrical corporation shall notify the Wildfire Safety Division, within one month
after it completes a substantial portion of the vegetation management requirements in its wildfire
mitigation plan, of the completion. Upon receiving the notice from the electrical corporation,
the division shall, consistent with its authority pursuant to paragraph (1) of subdivision (a) of
Section 326, promptly audit the work performed by, or on behalf of, the electrical corporation.
The audit shall specify any failure of the electrical corporation to fully comply with the vegetation
management requirements in the wildfire mitigation plan. The division shall provide the audit to
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the electrical corporation. The electrical corporation shall have a reasonable time, as determined
by the division, to correct and eliminate any deficiency specified in the audit.


(B) The Wildfire Safety Division may engage its own independent evaluator, who shall be a
certified arborist and shall have any other qualifications determined appropriate by the division,
to conduct the audit specified in subparagraph (A). The independent evaluator shall consult with,
and operate under the direction of, the division.


(C) Within one year of the expiration of the time period for an electrical corporation to correct and
eliminate any deficiency identified in the audit, the independent evaluator shall issue a report to
the electrical corporation, the Wildfire Safety Division, and the Safety and Enforcement Division
of the commission specifically describing any failure of the electrical corporation to substantially
comply with the substantial portion of the vegetation management requirements in the electrical
corporation's wildfire mitigation plan. The report shall be made publicly available. The Wildfire
Safety Division shall include the report in its compliance review prepared pursuant to paragraph
(4).


(6) Each electrical corporation shall reimburse the Wildfire Safety Division for the division's costs
to implement this section with respect to that electrical corporation.


(d)(1) An electrical corporation shall not divert revenues authorized by the commission to
implement the wildfire mitigation plan to any activities or investments outside of the plan. An
electrical corporation shall notify the commission by advice letter of both of the following:


(A) The date when the electrical corporation projects that it will have spent, or incurred obligations
to spend, its entire annual revenue requirement for vegetation management in its wildfire
mitigation plan not less than 30 days before that date.


(B) A detailed summary of the electrical corporation's workforce development efforts completed in
compliance with the Office of Federal Contract Compliance Programs, including, but not limited
to, all of the following:


(i) A description of and data on the extent to which the electrical corporation advertises job
openings to members of California Conservation Corps crews and members of community
conservation corps, as defined in Section 14507.5 of the Public Resources Code.
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(ii) A description of and data on the extent to which the electrical corporation, in seeking to develop
potential members of its workforce, has links to or otherwise works with community-based or
other organizations that work with current members of California Conservation Corps crews and
current members of community conservation corps, as defined in Section 14507.5 of the Public
Resources Code, and formerly incarcerated conservation crew members.


(iii) A description of the extent to which the electrical corporation supports skill-development
efforts that would assist current and former members of California Conservation Corps crews,
members of community conservation corps, as defined in Section 14507.5 of the Public Resources
Code, formerly incarcerated conservation crew members, and others with similar skillsets in
acquiring skills needed to complete work on or near electrical facilities. Nothing in this clause
alters the requirements imposed on an employer pursuant to Section 12952 of the Government
Code.


(2) An electrical corporation shall provide to the office a copy of the advice letter pursuant to
paragraph (1) at the same time the advice letter is submitted to the commission.


(e) The commission shall not allow a large electrical corporation to include in its equity rate
base its share, as determined pursuant to the Wildfire Fund allocation metric specified in Section
3280, of the first five billion dollars ($5,000,000,000) expended in aggregate by large electrical
corporations on fire risk mitigation capital expenditures included in the electrical corporations'
approved wildfire mitigation plans. An electrical corporation's share of the fire risk mitigation
capital expenditures and the debt financing costs of these fire risk mitigation capital expenditures
may be financed through a financing order pursuant to Section 850.1 subject to the requirements
of that financing order.


(f) This section does not impose any liability on the Wildfire Safety Division regarding the
performance of its duties.


Credits
(Added by Stats.2019, c. 79 (A.B.1054), § 18, eff. July 12, 2019. Amended by Stats.2019, c. 396
(A.B.1513), § 49, eff. Jan. 1, 2020; Stats.2019, c. 406 (S.B.247), § 1, eff. Jan. 1, 2020; Stats.2020,
c. 370 (S.B.1371), § 257, eff. Jan. 1, 2021; Stats.2021, c. 115 (A.B.148), § 80, eff. July 22, 2021;
Stats.2021, c. 225 (A.B.9), § 19, eff. Jan. 1, 2022; Stats.2021, c. 733 (S.B.694), § 2.5, eff. Jan.
1, 2022.)
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West's Ann. Cal. Pub. Util. Code § 8386.3, CA PUB UTIL § 8386.3
Current with urgency legislation through Ch. 168 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Public Utilities Code (Refs & Annos)


Division 4.1. Provisions Applicable to Privately Owned and Publicly Owned Public
Utilities (Refs & Annos)


Chapter 6. Wildfire Mitigation (Refs & Annos)


West's Ann.Cal.Pub.Util.Code § 8386


§ 8386. Duties of electrical corporations relating
to wildfire risk mitigation; wildfire mitigation plan


Effective: January 1, 2022
Currentness


(a) Each electrical corporation shall construct, maintain, and operate its electrical lines and
equipment in a manner that will minimize the risk of catastrophic wildfire posed by those electrical
lines and equipment.


(b) Each electrical corporation shall annually prepare and submit a wildfire mitigation plan to the
Wildfire Safety Division for review and approval. In calendar year 2020, and thereafter, the plan
shall cover at least a three-year period. The division shall establish a schedule for the submission
of subsequent comprehensive wildfire mitigation plans, which may allow for the staggering of
compliance periods for each electrical corporation. In its discretion, the division may allow the
annual submissions to be updates to the last approved comprehensive wildfire mitigation plan;
provided, that each electrical corporation shall submit a comprehensive wildfire mitigation plan
at least once every three years.


(c) The wildfire mitigation plan shall include all of the following:


(1) An accounting of the responsibilities of persons responsible for executing the plan.


(2) The objectives of the plan.
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(3) A description of the preventive strategies and programs to be adopted by the electrical
corporation to minimize the risk of its electrical lines and equipment causing catastrophic wildfires,
including consideration of dynamic climate change risks.


(4) A description of the metrics the electrical corporation plans to use to evaluate the plan's
performance and the assumptions that underlie the use of those metrics.


(5) A discussion of how the application of previously identified metrics to previous plan
performances has informed the plan.


(6) A description of the electrical corporation's protocols for disabling reclosers and deenergizing
portions of the electrical distribution system that consider the associated impacts on public
safety. As part of these protocols, each electrical corporation shall include protocols related
to mitigating the public safety impacts of disabling reclosers and deenergizing portions of the
electrical distribution system that consider the impacts on all of the following:


(A) Critical first responders.


(B) Health and communication infrastructure.


(C) Customers who receive medical baseline allowances pursuant to subdivision (c) of Section 739.
The electrical corporation may deploy backup electrical resources or provide financial assistance
for backup electrical resources to a customer receiving a medical baseline allowance for a customer
who meets all of the following requirements:


(i) The customer relies on life-support equipment that operates on electricity to sustain life.


(ii) The customer demonstrates financial need, including through enrollment in the California
Alternate Rates for Energy program continued pursuant to Section 739.1.


(iii) The customer is not eligible for backup electrical resources provided through medical services,
medical insurance, or community resources.
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(D) Subparagraph (C) shall not be construed as preventing an electrical corporation from deploying
backup electrical resources or providing financial assistance for backup electrical resources under
any other authority.


(7) A description of the electrical corporation's appropriate and feasible procedures for notifying
a customer who may be impacted by the deenergizing of electrical lines, including procedures
for those customers receiving medical baseline allowances as described in paragraph (6). The
procedures shall direct notification to all public safety offices, critical first responders, health care
facilities, and operators of telecommunications infrastructure with premises within the footprint
of potential deenergization for a given event. The procedures shall comply with any orders of the
commission regarding notifications of deenergization events.


(8) Identification of circuits that have frequently been deenergized pursuant to a deenergization
event to mitigate the risk of wildfire and the measures taken, or planned to be taken, by the electrical
corporation to reduce the need for, and impact of, future deenergization of those circuits, including,
but not limited to, the estimated annual decline in circuit deenergization and deenergization impact
on customers, and replacing, hardening, or undergrounding any portion of the circuit or of upstream
transmission or distribution lines.


(9) Plans for vegetation management.


(10) Plans for inspections of the electrical corporation's electrical infrastructure.


(11) A description of the electrical corporation's protocols for the deenergization of the electrical
corporation's transmission infrastructure, for instances when the deenergization may impact
customers who, or entities that, are dependent upon the infrastructure. The protocols shall comply
with any order of the commission regarding deenergization events.


(12) A list that identifies, describes, and prioritizes all wildfire risks, and drivers for those risks,
throughout the electrical corporation's service territory, including all relevant wildfire risk and
risk mitigation information that is part of the commission's Safety Model Assessment Proceeding
(A.15-05-002, et al.) and the Risk Assessment Mitigation Phase filings. The list shall include, but
not be limited to, both of the following:
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(A) Risks and risk drivers associated with design, construction, operations, and maintenance of
the electrical corporation's equipment and facilities.


(B) Particular risks and risk drivers associated with topographic and climatological risk factors
throughout the different parts of the electrical corporation's service territory.


(13) A description of how the plan accounts for the wildfire risk identified in the electrical
corporation's Risk Assessment Mitigation Phase filing.


(14) A description of the actions the electrical corporation will take to ensure its system will
achieve the highest level of safety, reliability, and resiliency, and to ensure that its system is
prepared for a major event, including hardening and modernizing its infrastructure with improved
engineering, system design, standards, equipment, and facilities, such as undergrounding,
insulating of distribution wires, and replacing poles.


(15) A description of where and how the electrical corporation considered undergrounding
electrical distribution lines within those areas of its service territory identified to have the highest
wildfire risk in a commission fire threat map.


(16) A showing that the electrical corporation has an adequately sized and trained workforce
to promptly restore service after a major event, taking into account employees of other utilities
pursuant to mutual aid agreements and employees of entities that have entered into contracts with
the electrical corporation.


(17) Identification of any geographic area in the electrical corporation's service territory that is a
higher wildfire threat than is currently identified in a commission fire threat map, and where the
commission should consider expanding the high fire threat district based on new information or
changes in the environment.


(18) A methodology for identifying and presenting enterprisewide safety risk and wildfire-related
risk that is consistent with the methodology used by other electrical corporations unless the
commission determines otherwise.
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(19) A description of how the plan is consistent with the electrical corporation's disaster and
emergency preparedness plan prepared pursuant to Section 768.6, including both of the following:


(A) Plans to prepare for, and to restore service after, a wildfire, including workforce mobilization
and prepositioning equipment and employees.


(B) Plans for community outreach and public awareness before, during, and after a wildfire,
including language notification in English, Spanish, and the top three primary languages used in
the state other than English or Spanish, as determined by the commission based on the United
States Census data.


(20) A statement of how the electrical corporation will restore service after a wildfire.


(21) Protocols for compliance with requirements adopted by the commission regarding activities to
support customers during and after a wildfire, outage reporting, support for low-income customers,
billing adjustments, deposit waivers, extended payment plans, suspension of disconnection and
nonpayment fees, repair processing and timing, access to electrical corporation representatives,
and emergency communications.


(22) A description of the processes and procedures the electrical corporation will use to do all of
the following:


(A) Monitor and audit the implementation of the plan.


(B) Identify any deficiencies in the plan or the plan's implementation and correct those deficiencies.


(C) Monitor and audit the effectiveness of electrical line and equipment inspections, including
inspections performed by contractors, carried out under the plan and other applicable statutes and
commission rules.


(23) Any other information that the Wildfire Safety Division may require.
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(d) The Wildfire Safety Division shall post all wildfire mitigation plans and annual updates on the
commission's internet website before July 1, 2021, and on the office's internet website beginning
July 1, 2021, for no less than two months before the division's or office's decision regarding
approval of the plan. The division or office shall accept comments on each plan from the public,
other local and state agencies, and interested parties, and verify that the plan complies with all
applicable rules, regulations, and standards, as appropriate.


Credits
(Added by Stats.2016, c. 598 (S.B.1028), § 1, eff. Jan. 1, 2017. Amended by Stats.2018, c. 626
(S.B.901), § 38, eff. Jan. 1, 2019; Stats.2019, c. 79 (A.B.1054), § 17, eff. July 12, 2019; Stats.2019,
c. 400 (S.B.70), § 1, eff. Jan. 1, 2020; Stats.2019, c. 403 (S.B.167), § 1, eff. Jan. 1, 2020; Stats.2019,
c. 410 (S.B.560), § 2.3, eff. Jan. 1, 2020; Stats.2020, c. 370 (S.B.1371), § 256, eff. Jan. 1, 2021;
Stats.2021, c. 115 (A.B.148), § 78, eff. July 22, 2021; Stats.2021, c. 244 (S.B.533), § 1, eff. Jan.
1, 2022.)
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CELLULAR PLUS, INC. et al., Petitioners,
v.


THE SUPERIOR COURT OF SAN DIEGO COUNTY, Respondent; U.S.
WEST CELLULAR OF CALIFORNIA, INC., et al., Real Parties in Interest.


No. D015389.
Court of Appeal, Fourth District, Division 1, California.


Mar. 25, 1993.


SUMMARY


In an action by individual consumers and corporate sales agents alleging wholesale and retail
price fixing claims under the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.) against two
cellular telephone service companies, the trial court sustained, without leave to amend, the service
companies' demurrers to those causes of action. Defendants were the two facilities-based carriers
authorized by the Federal Communications Commission to provide cellular communications
service in the county. Both held certificates of public convenience and necessity issued by the
California Public Utilities Commission (PUC). The individual plaintiffs alleged they as consumers
paid excessive prices for cellular service because of a price fixing agreement between the service
companies; the corporate plaintiffs alleged they lost sales as agents of one of the service companies.
In sustaining the demurrers, the court noted that the PUC had approved the prices charged by the
service companies and that they were the only companies authorized to provide cellular service in
the county. Plaintiffs petitioned for writ relief. (Superior Court of San Diego County, No. 619766,
Anthony C. Joseph, Judge.)


The Court of Appeal ordered issuance of a writ of mandate directing the trial court to vacate its
order sustaining the demurrers and instead to deny them; it further instructed the trial court to try
first the issue of liability and, before trying the issue of damages, to consider whether and at what
point a PUC determination should be obtained as to what lower rates it would have approved had
application been made. The court held that plaintiffs alleged legally sufficient antitrust injuries and
therefore had standing to maintain the action, and further held that they had sufficiently pleaded
their causes of action. The court also held the strong public policy of the Cartwright Act (Bus. &
Prof. Code, § 16700 et seq.) encouraging free and open competition and competitively established
prices applies even to companies regulated by the PUC, and thus plaintiffs had pleaded injuries
compensable under the act. The court held that the regulatory authority of the PUC does not
preclude a *1225  violation of the act, and that the PUC did not have primary jurisdiction of the
claims; hence, plaintiffs could bring their action in the courts without first resorting to the PUC.
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Finally, the court held an award of the treble damages sought by plaintiffs would result in no illegal
rate discrimination or rate rebates under Pub. Util. Code, §§ 453 and 532. (Opinion by Work,
Acting P. J., with Todd and Huffman, JJ., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Pleading § 23--Demurrer to Complaint--Demurrer as Admission-- Application of Rule on Appeal.
A demurrer raises only a question of law, as the allegations of fact contained in the complaint must
be accepted as true by the appellate court for purposes of review.


(2)
Pleading § 26--Demurrer to Complaint--Grounds--General Demurrer; Failure to State Cause of
Action.
A demurrer tests the sufficiency of a pleading, and it is error for a court to sustain a demurrer where
the allegations adequately state a cause of action under any legal theory.


(3a, 3b)
Monopolies and Restraints of Trade § 10--Under Cartwright Act-- Remedies of Individuals--
Actions--Standing to Sue.
Plaintiffs, individual consumers and corporate sales agents, had standing to maintain price fixing
claims against two cellular telephone service companies, where they alleged legally sufficient
antitrust injuries as to both corporate and individual plaintiffs. In alleging they as consumers
paid excessive prices for cellular service because of a price fixing agreement between the service
companies, the individuals clearly alleged injuries of the type that Bus. & Prof. Code, § 16750,
seeks to prevent and that stemmed from the anticompetitive aspect of the service companies'
alleged conduct. In alleging lost sales as agents of one of the service companies, the corporate
plaintiffs, too, alleged sufficient facts to place their injuries within the § 16750 protection.


(4a, 4b, 4c, 4d)
Monopolies and Restraints of Trade § 10--Under Cartwright Act--Remedies of Individuals--
Actions--Pleading--Sufficiency--Price Fixing.
Plaintiffs, individual consumers and corporate sales agents, sufficiently pleaded their causes of
action for wholesale and retail price fixing against two cellular telephone service companies,
*1226  where they made a number of specific factual allegations over and above the statutory
elements of the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.). They alleged the time of the
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conspiracy complained of and the general details of the nature and purpose of the alleged price
fixing agreements; these allegations were sufficiently definite and contained specific facts so as
to define the exact nature of the alleged violations and to communicate to defendant companies
the scope of the price fixing allegations.


(5a, 5b, 5c)
Monopolies and Restraints of Trade § 10--Under Cartwright Act--Remedies of Individuals--
Actions--Pleading--Sufficiency-- Elements and Facts.
In general, a complaint of price fixing under the Cartwright Act (Bus. & Prof. Code, § 16700 et
seq.) cannot merely restate the elements of a violation (i.e., under Bus. & Prof. Code, § 16756,
the purpose or effect of the price fixing agreement and that the accused was a member of or acted
pursuant to the agreement). Rather, to sufficiently state a cause of action, the plaintiff must also
allege specific facts so that the defendant can understand the nature of the alleged wrong and so that
discovery is not merely a blind “fishing expedition” for some unknown wrongful acts. Multifarious
facts illustrative of nefarious agreements need not be alleged if the pleadings, liberally construed,
are capable of an interpretation exhibiting the existence of facts constituting the combination, its
object, and achievement in restraint of trade.


(6a, 6b, 6c, 6d)
Monopolies and Restraints of Trade § 6--Under Cartwright Act--Scope of Application--Regulated
Utility Companies:Public Utilities § 14
Public Utilities Commission--Regulation of Rates or Charges for Services-- Review by Courts--
Antitrust Violations.
The strong public policy of the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.) encouraging
free and open competition and competitively established prices applies even to companies
regulated by the Public Utilities Commission. There are no compelling underlying logic or policy
reasons for denying a Cartwright Act cause of action for treble damages to a person injured by
reason of a price fixing conspiracy, even if the fixed prices were approved as reasonable by a
regulatory agency. The fact of approval of rates by the agency should be a factor in determining
the amount of damages awarded for a violation and not whether a cause of action exists at all
under the act. Thus, individual consumers and corporate sales agents pleaded compensable injury
under the act, where they alleged causes of action for wholesale and retail price fixing against
two cellular telephone service companies, even though the utilities commission had approved the
service companies' rates. *1227


(7a, 7b)
Monopolies and Restraints of Trade § 6--Under Cartwright Act-- Statutory Provisions--
Construction--Interpretive Aids--Federal Law.
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California's Cartwright Act (Bus. & Prof. Code, § 16700 et seq.) is broader in range and deeper in
reach than the federal Sherman Act (15 U.S.C. § 1 et seq.) after which it is patterned, but decisions
under the federal act are applicable as an aid to a decision in interpreting the state act. Accordingly,
the appropriate use of federal cases interpreting the Sherman Act is as an aid in interpreting our
own Cartwright Act, not as controlling precedent.


[See, 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 580.]


(8a, 8b)
Public Utilities § 13--Public Utilities Commission-- Regulation of Rates or Charges for Services--
Actions to Recover Overcharges:Monopolies and Restraints of Trade § 7--Under Cartwright Act--
Prohibited Agreements and Combinations--Price Fixing--Public Utilities.
There are no exceptions from the rule of per se illegality of price fixing for agreements between
two utilities whose rates are subject to approval by the Public Utilities Commission, nor are there
any public policy reasons for such an exception. Thus, the regulatory authority of the commission
did not preclude individual consumers and corporate sales agents from asserting a valid cause of
action against two regulated cellular telephone service companies for wholesale and retail price
fixing in violation of the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.), and the trial court
erred in ruling that there could be no violation of the act because of the regulatory authority of
the commission.


(9)
Monopolies and Restraints of Trade § 7--Under Cartwright Act-- Prohibited Agreements and
Combinations--Price Fixing--Unlawful Per Se Rule.
Certain violations of the antitrust laws are deemed to constitute an illegal restraint of trade as a
matter of law. Among these are price fixing. It is not significant that the prices set pursuant to a
price fixing scheme are reasonable, for the reasonable price fixed today may through economic
and business changes become the unreasonable price of tomorrow. This rule applies whether the
price fixing scheme is horizontal or vertical, that is, whether the price is fixed among competitors
or businesses at different economic levels.


[Supreme Court's views as to what constitutes per se illegal price fixing, note, 64 L.Ed.2d 997.]


(10a, 10b, 10c)
Monopolies and Restraints of Trade § 10--Under Cartwright Act--Remedies of Individuals--
Actions--Primary Jurisdiction:Public Utilities § 15
Public Utilities Commission--Exercise *1228  of Jurisdiction by Commission--Antitrust Matters.
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The courts have primary, if not exclusive, jurisdiction over antitrust causes of action; the Public
Utilities Commission has no authority to hear and adjudge all causes of action against public
utilities under the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.). Claims under the act are
within the province of the courts, not the commission, whose limited interest in the reasonableness
of utility rates is minor in comparison to the strong public policy against price fixing evidenced
by the act. Hence, the commission did not have primary jurisdiction of price fixing claims by
individual consumers and corporate sales agents against two cellular telephone service companies,
and plaintiffs could bring their action in the courts without first resorting to the commission.


(11)
Monopolies and Restraints of Trade § 8--Under Cartwright Act-- Offenses--Reasonableness of
Prices Fixed.
Under the Cartwright Act (Bus. & Prof. Code, § 16700 et seq., prohibiting combinations in restraint
of trade), a court does not look at the economic reasonableness of prices but, rather, at whether the
prices were in fact artificially maintained at a uniform level, whether “reasonable” or not.


(12)
Public Utilities § 20--Public Utilities Commission--Exercise of Jurisdiction by Commission--
Judicial Control--Deference to Agency Policies.
To resolve potential conflict with Pub. Util. Code, § 1759, prohibiting judicial interference with
the Public Utilities Commission in the performance of its official duties, the provision making
public utilities liable for unlawful acts to those injured thereby (Pub. Util. Code, § 2106) must be
construed as limited to those situations in which an award of damages would not hinder or frustrate
the commission's declared supervisory and regulatory policies.


(13)
Monopolies and Restraints of Trade § 10--Under Cartwright Act-- Remedies of Individuals--
Actions--Damages--Legality--Against Regulated Utility Companies:Public Utilities § 10
Public Utilities Commission--Regulation of Rates or Charges for Services-- Fixing and Modifying
Rates--Effect of Exemplary Damages Award Against Regulated Utility Companies.
Punitive damages are not an item of compensatory damages and, thus, cannot be construed as an
adjustment of customer rates under the Public Utilities Code. Hence, treble damages sought by
individual consumers and corporate sales agents against two cellular telephone service companies
for alleged price fixing in violation of the Cartwright Act ( *1229  Bus. & Prof. Code, § 16700 et
seq.) would not result in any illegal rate rebates under Pub. Util. Code, § 532, or rate discrimination
under Pub. Util. Code, § 453.


COUNSEL
Franklin and Franklin, J. David Franklin and Alexander M. Schack for Petitioners.
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No appearance for Respondent.
Gibson, Dunn & Crutcher, J. Anthony Sinclitico III, Morrison & Foerster, Philip E. Smith,
Sullivan, Walsh & Wood, Scott E. Wood, Hughes, Hubbard & Reed, William T. Bissett, Sheppard,
Mullin, Richter & Hampton, Michael J. Weaver, Seltzer, Caplan, Wilkins & McMahon, Brian T.
Seltzer, Sullivan, Hill, Lewin & Markham, Donald G. Rez, Brobeck, Phleger & Harrison, Daniel G.
Lamb, Jr., Pillsbury, Madison & Sutro, Douglas R. Tribble, Armour, Goodin, Schlotz & MacBride,
Harold E. Kruth, Winthrop, Stimson, Putnam & Roberts and Stanley M. Gorinson for Real Parties
in Interest.


WORK, Acting P. J.


This case involves a lawsuit by a number of individual consumers and corporate sales agents,
including Cellular Plus, Inc., and others (Cellular Plus), against the two licensed providers of
cellular telephone service in San Diego County. The trial court granted demurrers to causes of
action for wholesale price fixing and retail price fixing under the Cartwright Act. Its decision
apparently was based upon the fact the Public Utilities Commission (PUC) regulates the rates
charged by the providers, so as to either preclude a violation of the Cartwright Act or require the
causes to be brought before the PUC in the first instance. We conclude valid causes of action can be
brought before the trial court for wholesale and retail price fixing despite the regulatory authority
of the PUC, and accordingly we issue a writ of mandate and direct the court to try first the issue
of liability. We further instruct the court to consider, before trying the issue of damages, whether
and at what point a PUC determination must be obtained as to what lower rates it would have
approved had application been made.


Issues
1. Does Cellular Plus have standing to bring causes of action for wholesale and retail price
fixing? *1230


2. Are the causes of action by Cellular Plus sufficiently specific under California pleading
requirements?


3. Has Cellular Plus alleged any injury which is compensable under the Cartwright Act?


4. Does the regulatory authority of the PUC preclude a violation of the Cartwright Act?


5. Must the wholesale and retail price fixing claims under the Cartwright Act initially be brought
before the PUC by reason of possible primary jurisdiction over the claims?


Factual and Procedural Background
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The Federal Communications Commission (FCC) has authorized two facilities-based carriers to
provide cellular communications service in the San Diego area. One is U.S. West Cellular of
California, Inc. (U.S. West) and the other is PacTel Cellular (PacTel). The PUC granted certificates
of public convenience and necessity to U.S. West and PacTel authorizing them to provide cellular
telephone service in the San Diego area. Cellular Plus, Inc., and the other corporate petitioners were
agents of U.S. West and engaged in the business of obtaining cellular telephone service customers
for U.S. West, in addition to the sale of cellular telephone equipment and related services. The
individual petitioners were customers of U.S. West and PacTel and purchased cellular service from
them.


The PUC formally approved PacTel's rates for cellular telephone service in the San Diego area in its
Decision No. 85-04-23 dated April 3, 1985. The PUC approved the rates of Gencom, Incorporated
(Gencom) in its Decision No. 85-12-023 dated December 4, 1985. U.S. West acquired Gencom's
San Diego cellular business soon thereafter, a transfer the PUC approved in its Decision No.
86-05-077 dated May 28, 1986, and U.S. West assumed Gencom's schedule of approved rates.
As Cellular Plus contends, the wholesale and retail prices charged by U.S. West and PacTel for
cellular telephone service have remained almost identical since at least 1987 because of their
alleged agreement to maintain that status.


Cellular Plus filed its initial complaint in this action in January 1990. After the trial court on two
separate occasions granted demurrers with leave to amend, Cellular Plus filed its third amended
complaint. The complaint sets forth 31 separate causes of action. The third and twenty-second
causes of action are for, respectively, wholesale and retail price fixing of cellular *1231  telephone
service rates in the San Diego County area. On June 28, 1991, the trial court sustained U.S. West's
and PacTel's demurrers to the third and twenty-second causes of action without leave to amend.
As to the third cause of action for wholesale price fixing, the court stated in its notice of ruling:


“The demurrer is sustained without leave to amend. ... The Public Utilities Commission has
approved the prices charged by US West and PacTel. They are the only companies authorized to
provide cellular service in San Diego County, thereby precluding a violation of the Cartwright
Act.”


As to the 22d cause of action, the court stated:


“The demurrer is sustained without leave to amend because the Public Utility [sic] Commission
has jurisdiction over rates charged for cellular service. The demurrer is sustained consistent with
the Third Cause of Action.”
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After its motion for reconsideration was denied, Cellular Plus filed this petition for writ of mandate
asking that the court's rulings sustaining the demurrers to the third and twenty-second causes of
action be overruled. 1


1 After denying Cellular Plus's motion for reconsideration of the court's rulings sustaining the
demurrers to these two causes of action, the court then granted the defendants' motion to
strike the individual plaintiffs from all remaining causes of action.


After issuing our initial opinion in this matter, we granted PacTel's motion for rehearing in order to
more fully address the issue of antitrust injury. This opinion on rehearing expands our discussion of
antitrust injury and also adds consideration of the individual consumer plaintiffs where appropriate.


Analysis


Standard of Review
(1) A demurrer raises only a question of law, as the allegations of fact contained in the complaint
must be accepted as true by the court for purposes of review. (Strang v. Cabrol (1984) 37 Cal.3d
720, 722 [209 Cal.Rptr. 347, 691 P.2d 1013]; Thompson v. County of Alameda (1980) 27 Cal.3d
741, 746 [167 Cal.Rptr. 70, 614 P.2d 728, 12 A.L.R.4th 701].) ( 2) A demurrer tests the sufficiency
of a pleading, and it is error for a court to sustain a demurrer where the allegations adequately state a
cause of action under any legal theory. ( *1232  Von Batsch v. American Dist. Telegraph Co. (1985)
175 Cal.App.3d 1111, 1117 [222 Cal.Rptr. 239]; Banerian v. O'Malley (1974) 42 Cal.App.3d 604,
611 [116 Cal.Rptr. 919].) Applying this standard of review, we address each of the issues in the
order set forth above.


Issue 1: Cellular Plus Has Standing
(3a) PacTel contends, and U.S. West joins in such contention, Cellular Plus does not have standing
to bring the price fixing claims, because Cellular Plus has not alleged a sufficient “antitrust injury”
under the Cartwright Act. 2  In support of its contention, PacTel cites two federal antitrust cases
which held employees do not have standing to sue their employers for antitrust violations. (See
Feeney v. Chamberlain Mfg. Corp. (5th Cir. 1987) 831 F.2d 93, 96; Stein v. United Artists Corp.
(9th Cir. 1982) 691 F.2d 885, 896.) However, the corporate plaintiffs of Cellular Plus are not
employees of U.S. West. They are merely independent agents of U.S. West, and, as a result, are
considered separate entities which normally would have standing to sue under the Cartwright Act.
Further, the individual plaintiffs, as customers, cannot in any sense be viewed as employees of
U.S. West.
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2 The Cartwright Act is California's version of the federal Sherman Act and sets forth
California's antitrust laws, including price fixing prohibitions. The Cartwright Act is found
at Business and Professions Code section 16700 et seq.


PacTel also cites Kolling v. Dow Jones & Co. (1982) 137 Cal.App.3d 709, 723 [187 Cal.Rptr.
797], as requiring an antitrust plaintiff to be within the “target area” of the antitrust violation in
order to have standing to sue. According to Kolling, an “antitrust injury” is the “type of injury
the antitrust laws were intended to prevent, and which flows from the invidious conduct which
renders defendants' act unlawful.” (Ibid.) PacTel asserts Cellular Plus must be either a consumer
or a competitor in order to have standing to make price fixing claims. We find no merit in this
assertion. The court in Kolling went on to state:


“The antitrust laws are designed to protect the public, as well as more immediate victims, from
a restraint of trade or monopolistic practice which has an anticompetitive impact on the market.
[Citations.] Thus, the antitrust laws allow private enforcement by an aggrieved party, even if the
complainant be but a single merchant. [Citation.]


“We are persuaded that respondents suffered the type of injury which the antitrust laws seek to
prevent. As said in Lee-Moore Oil Co. v. Union Oil Co. (4th Cir. 1979) 599 F.2d 1299, 1303, 'the
case will be quite rare in which a per se violation of the Sherman Act does not cause competitive
injury.' ” (Kolling v. Dow Jones & Co., supra, 137 Cal.App.3d at p. 724.) Thus, the *1233  court in
Kolling concluded the injuries alleged in that case were not secondary, consequential, or remote,
but the direct result of the unlawful conduct and were the kind of injuries the antitrust laws seek
to prevent. (Ibid.)


Another California case describes the broad class of persons and injuries which the Cartwright
Act intends to cover. In Saxer v. Philip Morris, Inc. (1975) 54 Cal.App.3d 7, 26 [126 Cal.Rptr.
327], the court stated:


“Plaintiff's injuries were not 'secondary' or 'consequential,' since they did not result from injury
to third parties; they were not 'remote,' for they were the direct result of the allegedly illegal
conduct. [Citations.] The fact that plaintiff was not a competitor of defendants presents no obstacle
to recovery for 'The statute does not confine its protection to consumers, or to purchasers, or to
competitors, or to sellers. Nor does it immunize the outlawed acts because they are done by any of
these. [Citations.] The Act is comprehensive in its terms and coverage, protecting all who are made
victims of the forbidden practices by whomever they may be perpetrated.' (Mandeville Farms v.
Sugar Co., 334 U.S. 219, 236, ... reh. den., 334 U.S. 835 ....)” (Italics added.)
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We look to the plain meaning of the statute to determine whether Cellular Plus has stated a
sufficient “antitrust injury” in order to have standing. Business and Professions Code 3  section
16750, subdivision (a) states in part:


3 All statutory references are to the Business and Professions Code unless otherwise specified.


“Any person who is injured in his or her business or property by reason of anything forbidden or
declared unlawful by this chapter, may sue therefor in any court having jurisdiction ....


“This action may be brought by any person who is injured in his or her business or property by
reason of anything forbidden or declared unlawful by this chapter, regardless of whether such
injured person dealt directly or indirectly with the defendant.” (Italics added.) As to the corporate
plaintiffs, Cellular Plus alleges in its complaint that, as sales agents for U.S. West, the corporate
plaintiffs lost sales as a result of the prices artificially inflated by U.S. West and PacTel and
suffered damages in excess of $1 million. As to the individual plaintiffs, Cellular Plus alleges that,
as consumers and subscribers of cellular service, the individual plaintiffs paid artificialy inflated
prices. Such allegations are clearly by persons who are “injured in his or her business or property”
as required by section 16750, subdivision (a). *1234


In order to allege a sufficient “antitrust injury,” Cellular Plus must also allege such injuries were
sustained “by reason of” the unlawful price fixing. (§ 16750, subd. (a).) In interpreting this phrase
under section 4 of the federal Clayton Act (15 U.S.C. § 15), the United States Supreme Court
stated:


“Plaintiffs must prove antitrust injury, which is to say injury of the type the antitrust laws
were intended to prevent and that flows from that which makes defendants' acts unlawful. The
injury ... should, in short, be 'the type of loss that the claimed violations ... would be likely to
cause.' [Citation.]” (Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc. (1977) 429 U.S. 477, 489 [50
L.Ed.2d 701, 712, 97 S.Ct. 690], fn. omitted, original italics.) In a later decision, the Supreme
Court noted the plaintiff's losses must “stem from an anticompetitive aspect of the defendant's
conduct.” (Atlantic Richfield Co. v. USA Petroleum Co. (1990) 495 U.S. 328, 340-341 [109
L.Ed.2d 333, 348, 110 S.Ct. 1884], fn. omitted, original italics.) These and other federal cases
cited by PacTel, however, merely define the term “antitrust injury” for purposes of federal antitrust
laws, such as the Clayton Act. Although California law similarly requires an “antitrust injury,”
the scope of that term is broader. Section 16750, subdivision (a), as quoted above, provides for
lawsuits by injured persons who dealt either “directly or indirectly” with the antitrust law offenders.
This broader California definition resulted from the United States Supreme Court's restrictive
decision in Illinois Brick Co. v. Illinois (1977) 431 U.S. 720 [52 L.Ed.2d 707, 97 S.Ct. 2061],
wherein the court precluded a lawsuit under federal antitrust law by indirect purchasers. (Crown
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Oil Corp. v. Superior Court (1986) 177 Cal.App.3d 604, 608-609 [223 Cal.Rptr. 164].) Thus, the
more restrictive definition of “antitrust injury” under federal law does not apply to section 16750.


The exact parameters of “antitrust injury” under section 16750 have not yet been established
through either court decisions or legislation. However, as quoted above, the Kolling decision
generally defined “antitrust injury” as the “type of injury the antitrust laws were intended
to prevent, and which flows from the invidious conduct which renders defendants' acts
unlawful.” (Kolling v. Dow Jones & Co., supra, 137 Cal.App.3d at p. 723.) Upon the facts alleged
in this case, we conclude both the corporate and individual plaintiffs have alleged a sufficient
“antitrust injury” to maintain actions for wholesale and retail price fixing.


In the complaint, the individual plaintiffs allege they paid, as consumers, excessive prices for
cellular service due to the price fixing agreement between U.S. West and PacTel. Thus, they were
injured directly by the *1235  alleged retail price fixing and indirectly by the alleged wholesale
price fixing. Clearly, the individual plaintiffs allege injuries of the type section 16750 seeks to
prevent and which stem from the “anticompetitive aspect” of U.S. West's and PacTel's alleged
conduct. The corporate plaintiffs, on the other hand, allege a different type of “antitrust injury.”
They allege lost sales, as sales agents of U.S. West, resulting from the anticompetitive conduct
of U.S. West and PacTel. However, not all business entities claiming sales were lost due to
price fixing necessarily have suffered a sufficient “antitrust injury.” (See, e.g., Bodie-Rickett and
Associates v. Mars, Inc. (6th Cir. 1992) 957 F.2d 287; Brian Clewer, Inc. v. Pan American World
Airways, Inc. (C.D.Cal. 1986) 674 F.Supp. 782.) However, “antitrust injury” consisting of lost
sales can be sufficient if such losses are of the type section 16750 seeks to avoid and stem from
the anticompetitive aspect of the alleged conduct. As sales agents of U.S. West, the corporate
plaintiffs were in the direct line of effecting sales by U.S. West to U.S. West customers. The
corporate plaintiffs were U.S. West's intermediaries in effecting such sales. Thus, they were not
some unrelated competitor or other third party, but they were directly involved in U.S. West's
chain of distribution. As a result, the alleged price fixing by U.S. West and PacTel resulting in
artificially high prices would directly and inherently reduce the amount of sales by U.S. West's
sales agents. Accordingly, we conclude the corporate plaintiffs allege sufficient facts to place their
injuries within the type section 16750 seeks to prevent and directly stem from the “anticompetitive
aspect” of U.S. West's and PacTel's alleged conduct. 4


4 We further note there is no danger of duplicate recovery by recognizing claims by both
consumers who paid too much for cellular service and sales agents who lost sales. This
is because price fixing resulting in artificially high prices can cause two separate types of
injuries. As to actual sales made to consumers, the injury to such consumers is the excessive
portion of the price they actually paid for the service. As to sales agents, however, their
injuries result from the logical effect that excessive prices have on customers or potential
customers. When prices are too high, a certain portion of the potential market is “priced
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out of the market,” resulting in artificially reduced total sales. Thus, the sales agents are
precluded from obtaining sales that otherwise would have been made had it not been for the
price fixing agreement.


Cellular Plus has alleged a legally sufficient “antitrust injury” as to both the corporate and
individual plaintiffs. Accordingly, we hold Cellular Plus, including both corporate and individual
plaintiffs, has standing to make its price fixing claims under its third and twenty-second causes
of action.


Issue 2: Cellular Plus Has Sufficiently Pled Its Causes of Action
(4a) PacTel also contends, and U.S. West joins in such contention, that Cellular Plus has not
sufficiently pled its third and twenty-second causes of *1236  action under the more stringent
pleading standards required by Chicago Title Ins. Co. v. Great Western Financial Corp. (1968) 69
Cal.2d 305, 315-328 [70 Cal.Rptr. 849, 444 P.2d 481]. Although PacTel is correct in contending
Chicago Title requires more factually specific pleadings for Cartwright Act claims, we conclude
Cellular Plus has met those standards.


The California Supreme Court in Chicago Title adopted the statement from Wise v. Southern
Pacific Co. (1963) 223 Cal.App.2d 50, 64-65 [35 Cal.Rptr. 652], that:


“ 'To state a cause of action for conspiracy, the complaint must allege (1) the formation and
operation of the conspiracy, (2) the wrongful act or acts done pursuant thereto, and (3) the
damage resulting from such act or acts. [Citations.]' ” (Chicago Title Ins. Co. v. Great Western
Financial Corp., supra, 69 Cal.2d at p. 316.) Thus, the Supreme Court applied the pleading
requirements for a civil conspiracy action under common law to a statutory action under the
Cartwright Act for antitrust conspiracies. The court in Chicago Title stated “[g]eneral allegations
of the existence and purpose of the conspiracy are insufficient and appellants must allege specific
overt acts in furtherance thereof.” (Id. at p. 318.) In Chicago Title the appellants conceded they
did not allege facts, but contended general allegations of statutory violations were sufficient
to state an antitrust cause of action. (Id. at p. 317.) However, the court concluded the “vague
and conclusionary pleadings fail to allege facts which might reasonably be construed to reveal
a wrongful combination,” and it held the “lack of factual allegations of specific conduct in
furtherance of a conspiracy or combination” made the pleadings insufficient to state a cause of
action under antitrust laws. (Id. at pp. 315, 327.)


(5a) We believe the rule established by Chicago Title essentially is that a plaintiff cannot merely
restate the elements of a Cartwright Act violation. Rather, in order to sufficiently state a cause
of action, the plaintiff must allege in its complaint certain facts in addition to the elements of the
alleged unlawful act so that the defendant can understand the nature of the alleged wrong and
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discovery is not merely a blind “fishing expedition” for some unknown wrongful acts. (See also
G.H.I.I. v. MTS, Inc. (1983) 147 Cal.App.3d 256, 265-266 [195 Cal.Rptr. 211, 41 A.L.R.4th 653].)


(4b) Applying this Cartwright Act pleading rule to the complaint in this action, we must compare
the language of the complaint to the language of the Cartwright Act and determine whether
there are any meaningful allegations of overt actions or other facts over and above the mere
statutoryelements *1237  of the alleged violation. Section 16726 states that every “trust” is
unlawful. Section 16720 defines such an unlawful “trust” as:


“... a combination of capital, skill or acts by two or more persons for any of the following purposes:


“


. . . . . . . . . . .
“(d) To fix at any standard or figure, whereby its price to the public or consumer shall be in any
manner controlled or established, any article or commodity ....


“(e) To make or enter into or execute or carry out any contracts, obligations or agreements of any
kind or description, by which they ...:


“(1) Bind themselves not to sell ... any article ... of trade, [or] use, ... below a common standard
figure, or fixed value.


“(2) Agree in any manner to keep the price of such article ... at a fixed or graduated figure.


“(3) Establish or settle the price of any article ... between them ... so as directly or indirectly to
preclude a free and unrestricted competition among themselves, or any purchasers ....” Section
16756 sets forth minimum requirements for pleading under the Cartwright Act, although, as
discussed above, the Chicago Title decision adds the requirement of pleading specific facts. Section
16756 states that for any complaint alleging violations of the Cartwright Act:


“... it is sufficient to state the purpose or effects of the trust ... and that the accused is a member
of, acted with, or in pursuance of it ... without giving its name or description, or how, when and
where it was created.”


(5b) In general, a Cartwright Act price fixing complaint must allege specific facts in addition to
stating the purpose or effect of the price fixing agreement and that the accused was a member of
or acted pursuant to the price fixing agreement.
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(4c) The complaint of Cellular Plus makes a number of specific factual allegations over and above
the statutory elements of the Cartwright Act. The third cause of action for wholesale price fixing
includes allegations as to the time of the alleged agreement. Specifically, it alleges: *1238


“32. Beginning at a time unknown to Plaintiffs, but within the last four years, Defendants ...
combined, conspired or agreed to fix prices at which cellular radio service is sold in intrastate
commerce at wholesale in the San Diego County market.” (Italics added.) In addition to alleging
that such agreement is an unlawful trust under sections 16720 and 16726, Cellular Plus alleges
the following additional specific facts:


“35. In furtherance of the conspiracy, Plaintiffs are informed and believe and thereon allege that
Defendant[s] had meetings or discussions between themselves for the purpose of insuring that the
price that was charged for cellular service at wholesale in the San Diego County market was the
same. Also in furtherance of the conspiracy, said Defendants used their best efforts to insure that
the prices charged at wholesale in the San Diego County market were the same to the customers
of each carrier.


“35A. The purpose of said combination, conspiracy or agreement was to create artificially higher
wholesale prices at wholesale in the San Diego County market, thereby providing said Defendants
with substantially higher profits than would otherwise be the case based upon a truly competitive
marketplace. The effect ... has been to create artificially higher prices at wholesale in the San
Diego County market for cellular radio service and as a consequence, free competition has suffered
an injury. In furtherance of the ... conspiracy agreement, Defendants ... have charged identical
prices at wholesale to its customers for cellular radio service from the time of commencement
of said combination, conspiracy or agreement.” (Italics added.) We conclude the allegations as to
time (i.e., within the last four years) and general details of the nature and purpose of the alleged
wholesale price fixing agreement are sufficient specific facts to meet the standards of section 16726
and Chicago Title. Accordingly, Cellular Plus has sufficiently pled a cause of action for wholesale
price fixing under the Cartwright Act.


As to the 22d cause of action for retail price fixing, Cellular Plus has alleged:


“166. Beginning at a time unknown to Plaintiffs, but within the last 4 years, Defendants ...
combined, conspired or agreed to fix prices at which cellular radio service is sold in intrastate
commerce at retail in the San Diego County market.


“


. . . . . . . . . . . *1239
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“168. In furtherance of the conspiracy, said Defendants had meetings in which wholesale prices
were discussed, an agreement was reached that said Defendants would charge the same or nearly
the same rates for cellular service at retail in the San Diego County market. Also in furtherance of
the conspiracy, said Defendants have charged the same or nearly the same retail rates for cellular
service in the San Diego County market. Attached hereto [are copies of Defendants' retail pricing
sheets for parts of 1989 and 1990]. ... The monthly access charge is exactly the same and the
cost per minute is almost identical. Prior to the time that this lawsuit was initially filed, the retail
pricing of cellular radio service by said Defendants was exactly the same.” (Italics added.) We
conclude the allegations as to time and general details of the nature and effect of the retail price
fixing agreement are sufficient allegations of specific fact under the requirements of section 16726
and Chicago Title. Accordingly, Cellular Plus has sufficiently pled a cause of action for retail price
fixing under the Cartwright Act.


It is important to acknowledge the practical inability of a typical plaintiff to allege at the outset of
its Cartwright Act claim the full details of an alleged price fixing agreement. Because of the well-
known wrongfulness of price fixing agreements, conspirators rarely make such agreements in the
open or document their illicit agreements. Rather, it is usually the situation that such agreements
are made covertly, thereby making it difficult for a plaintiff to allege the full details of such price
fixing agreement prior to its ability to engage in the “rock-turning” allowed by discovery. As the
court in Saxer observed:


“While the complaint may not be as artistically drawn as might be desired, it is the exception rather
than the rule to discover a model pleading in antitrust litigation. Perhaps this is the result of the
very nature of the action itself. Antitrust schemes generally are conceived in secrecy and live their
lives in relative obscurity. It is only when they are called to face their creator that they betray their
theretofore seemingly innocuous existence.” (Saxer v. Philip Morris, Inc., supra, 54 Cal.App.3d
at pp. 26-27, italics added.)


Although the court in Chicago Title Ins. Co. v. Great Western Financial Corp., supra, 69 Cal.2d
at page 326, expressed concerns about the “dangerous vice inherent” in a complaint that is
“ambiguous and investigatory in nature” which could lead to “a blanket license to indulge in
interrogatories, depositions, and motions to produce ad infinitum, ad nauseam,” we conclude the
causes of action by Cellular Plus for wholesale and retail price fixing are sufficiently definite
and contain specific facts so as to define the exact nature *1240  of the alleged violations and
communicate to U.S. West and PacTel the scope of the price fixing allegations. (5c) As the court
in Saxer concluded, “multifarious facts illustrative of nefarious agreements need not be alleged if
the pleadings, liberally construed, are capable of an interpretation exhibiting the existence of facts
constituting the combination, its object, and achievement in restraint of trade.” (Saxer v. Philip
Morris, Inc., supra, 54 Cal.App.3d at p. 20.) ( 4d) Thus, we hold Cellular Plus has sufficiently
pled its causes of action for wholesale and retail price fixing.
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Issue 3: Cellular Plus Has Alleged a Compensable Injury
(6a) PacTel also contends, and U.S. West joins in such contention, that Cellular Plus has not alleged
any compensable injury under the Cartwright Act because of the PUC's approval of the cellular
telephone service rates of U.S. West and PacTel. We find such contention to be without merit.
Section 16750 allows damages for a person “who is injured in his or her business or property by
reason of” unlawful price fixing. ( 3b) As discussed above, Cellular Plus has alleged the corporate
plaintiffs have lost sales and individual plaintiffs paid excessive prices as a result of the alleged
unlawful price fixing agreement and suffered in excess of $1 million in damages. Cellular Plus
clearly has alleged injury to its business and property.


(6b) However, PacTel argues that such injury to Cellular Plus is not compensable under the
Cartwright Act. PacTel cites no California authority for its position. Rather, it contends a federal
court decision under the Sherman Act is controlling. PacTel overstates the weight of authority that
federal decisions regarding the Sherman Act have upon decisions California courts make regarding
the Cartwright Act. ( 7a) As one California court recently stated:


“California's Cartwright Act is patterned after the federal Sherman AntiTrust Act (15 U.S.C. § 1
et seq.) and decisions under the latter act are applicable as an aid to a decision in interpreting the
former. [Citations.]” (Truta v. Avis Rent A Car System, Inc. (1987) 193 Cal.App.3d 802, 822 [238
Cal.Rptr. 806].) Similarly, the California Supreme Court has stated that “federal cases interpreting
the Sherman Act are applicable in construing our state laws.” (Mailand v. Burckle (1978) 20 Cal.3d
367, 376 [143 Cal.Rptr. 1, 572 P.2d 1142], fn. omitted.) Accordingly, the appropriate use of federal
cases interpreting the Sherman Act is as an aid in interpreting our own Cartwright Act, not as
controlling precedent as PacTel would suggest.


(6c) PacTel cites the federal case of Keogh v. Chicago & N.W. Ry. Co. (1922) 260 U.S. 156 [67
L.Ed. 183, 43 S.Ct. 47], superseded by statute on *1241  other grounds as stated in American
Trucking Asso. v. United States (11th Cir. 1982) 688 F.2d 1337, as authority for its assertion
that Cellular Plus does not claim an injury that is compensable under the Cartwright Act. Keogh
involved a claim by a shipper that railroad companies had fixed rates in violation of the Sherman
Act. However, the United States Supreme Court noted all of the rates had been determined to be
“reasonable and nondiscriminatory” by the Interstate Commerce Commission (ICC), so it held the
shipper could not recover damages for the benefit of rates which would have been lower but for
the conspiracy. (260 U.S. at pp. 161-162 [67 L.Ed. at p. 187].)


The United States Supreme Court revisited this issue in Square D Co. v. Niagara Frontier Tariff
Bur. (1986) 476 U.S. 409 [90 L.Ed.2d 413, 106 S.Ct. 1922]. In Square D, the court summarized
the holding of Keogh as follows:
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“Keogh simply held that an award of treble damages is not an available remedy for a private
shipper claiming that the rate submitted to, and approved by, the ICC was the product of an antitrust
violation.” (Square D Co. v. Niagara Frontier Tariff Bur., supra, 476 U.S. at p. 422 [90 L.Ed.2d at
p. 425].) When asked to overrule the Keogh rule, the Square D court declined to change the rule
because intervening legislation enacted by Congress in the antitrust and interstate commerce area
presumably indicated Congress either adopted or did not want to change the Keogh holding and
also because Keogh had been established law relied upon for over six decades. (Square D Co. v.
Niagara Frontier Tariff Bur., supra, 476 U.S. at p. 423 [90 L.Ed.2d at pp. 425-426].) The court
essentially based its decision on stare decisis in that the Keogh decision had been relied upon as the
law for over 60 years and on the fact Congress had enacted legislation in the area of antitrust law
and interstate commerce during this period without changing the Keogh rule. Thus, even though
the court assumed the Keogh decision “was unwise as a matter of policy” and there had been a
number of developments since 1922 which undermined the reasoning of Keogh, the court found
itself bound to follow Keogh. (Square D Co. v. Niagara Frontier Tariff Bur., supra, 476 U.S. at
pp. 420, 423-424 [90 L.Ed.2d at pp. 423, 425-426].)


We acknowledge there are strong similarities between the Keogh case and the alleged facts in this
action. Both cases involve rates that were determined to be “reasonable” by a regulatory agency.
Both cases involve claims that price fixing resulted in prices higher than they would have been
under freely competitive conditions.


However, we find no compelling underlying logic or policy reasons for denying a Cartwright Act
cause of action for treble damages to a person *1242  injured by reason of a price fixing conspiracy,
even if the fixed prices had been approved as reasonable by a regulatory agency. We also are not
compelled to follow the Keogh and Square D rulings for a number of distinguishing factors. First,
it is clear the Cartwright Act need not be interpreted as narrowly as the Sherman Act was under
the Keogh and Square D decisions. (7b) To the contrary, the California Supreme Court has stated
that “the Cartwright Act is broader in range and deeper in reach than the Sherman Act ....” (Cianci
v. Superior Court (1985) 40 Cal.3d 903, 920 [221 Cal.Rptr. 575, 710 P.2d 375].) ( 6d) Second, the
instant action pertains to the cellular telephone industry and the PUC's regulatory authority over
providers of such service, whereas Keogh and Square D dealt with the ICC's regulatory authority
over common carriers. Third, the Keogh court expressed doubts a lower rate would have benefited
the shipper, whereas in this case we must presume Cellular Plus would have benefited by reason
of lower cellular telephone service rates. Fourth, the Keogh court focused on whether the common
carrier rates were illegal under the ICC statutes and regulations, whereas Cellular Plus does not
argue the rates charged were not duly approved and legal under PUC regulations, but it focuses on
the alleged wrongful acts in fixing prices. Fifth, Keogh dealt with a claim by a customer allegedly
harmed by paying higher rates for transportation due to the price fixing agreement. In this case,
Cellular Plus includes not only individual customers, but also corporate sales agents who do not
claim they paid higher prices but only that they lost sales as a result of the alleged price fixing
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agreement. Sixth, it appears the PUC desires the cellular telephone service industry to be as freely
competitive as possible, whereas the ICC in the Keogh and Square D cases appeared to be more
concerned about price uniformity and nondiscrimination than competition. In its Investigation
on the Commission's own motion into the Regulation of Cellular Radiotelephone Utilities (1990)
Cal.P.U.C. Dec. No. 90-06-025 dated June 6, 1990, the PUC noted that its “decision reflects a basic
philosophical direction to rely on competitive forces to set prices for cellular service ....” (Id. at p.
3.) Finally, as discussed above, the Square D decision was based primarily upon over 60 years of
stare decisis since the Keogh decision and the fact Congress had not altered the Keogh rule during
the entire period despite enacting legislation in the antitrust and interstate commerce area, such as
the Reed-Bulwinkle Act enacted in 1948 which exempted from antitrust laws joint setting of rates
by competitors pursuant to rate setting agreements approved by the ICC. PacTel and U.S. West
fail to cite any California decision similar to Keogh which prohibits Cellular Plus from bringing
a treble damages claim under the Cartwright Act or any actions by our Legislature which would
evidence any intention that the Cartwright Act be interpreted in a like manner as the Sherman Act
under Keogh. As a result, we decline to follow the Keogh and Square D decisions insofar as they
would preclude Cellular *1243  Plus from bringing a cause of action for price fixing under the
Cartwright Act. We conclude the strong public policy of the Cartwright Act encouraging free and
open competition and competitively established prices applies even to companies regulated by the
PUC. If we were to deny Cellular Plus a cause of action merely because the PUC had approved the
prices as “reasonable” while ignorant of the alleged price fixing agreement, we would implicitly
be encouraging regulated companies to engage in anticompetitive price fixing activities by reason
of denying plaintiffs the major private enforcement threat of treble damages under the Cartwright
Act.


We do not ignore the jurisdiction of the PUC in determining the reasonableness of rates. However,
at most, the fact of approval of rates by the regulatory agency should be a factor in determining the
amount of damages awarded and not whether a cause of action exists at all under the Cartwright
Act. We discuss in more detail below the consequences of the PUC's authority to approve rates of
utilities. We decline to apply a Keogh-type rule to the price fixing claims of Cellular Plus in light of
the strong public policy reasons for prohibiting price fixing conspiracies under the Cartwright Act.
Accordingly, we hold Cellular Plus has alleged a compensable injury under the Cartwright Act.


Issue 4: The Regulatory Authority of the PUC Does
Not Preclude a Violation of the Cartwright Act


PacTel and U.S. West apparently acknowledge and agree that the existence of PUC regulatory
authority over rates does not immunize them from, or otherwise preclude a claim against them
for, a violation of the Cartwright Act. Rather, it appears they argue that any such claim must first
be brought before the PUC. We will discuss the latter argument below. (8a) However, in light of
the trial court's statement in its ruling sustaining the demurrer to the third cause of action, we will
address the issue of whether the PUC's regulatory authority precludes a violation of the Cartwright
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Act. Specifically, the court stated in its ruling: “They are the only companies authorized to provide
cellular service in San Diego County, thereby precluding a violation of the Cartwright Act.” (Italics
added.) To the extent the court ruled there could be no violation of the Cartwright Act because of
the regulatory authority of the PUC, it is in error. Neither the Cartwright Act nor the Public Utilities
Code contains any provision exempting cellular telephone service providers from the prohibitions
of the Cartwright Act.


(9) Price fixing under the Cartwright Act has been deemed a sufficiently egregious offense
as to justify the application of an unlawful per se rule. As the California Supreme Court has
stated: *1244


“Certain violations of the antitrust laws are deemed to constitute an illegal restraint of trade as a
matter of law. Among these are price fixing. ...


“


. . . . . . . . . . .
“Nor is it significant that the prices set pursuant to a price-fixing scheme are reasonable, for
the 'reasonable price fixed today may through economic and business changes become the
unreasonable price of tomorrow.' [Citation.]


“


. . . . . . . . . . .
“These rules apply whether the price-fixing scheme is horizontal or vertical; that is, whether the
price is fixed among competitors [citation] or businesses at different economic levels [citation].
Defendants' claim that neither California law nor federal law prohibits price-fixing between non-
competitors is clearly without merit.” (Mailand v. Burckle, supra, 20 Cal.3d at pp. 376-377.) The
same court had previously acknowledged that under “both California and federal law, agreements
fixing or tampering with prices are illegal per se.” (Oakland-Alameda County Builders' Exchange
v. F.P. Lathrop Constr. Co. (1971) 4 Cal.3d 354, 363 [93 Cal.Rptr. 602, 482 P.2d 226].)


Price fixing between competitors is illegal per se under the Cartwright Act. (8b) There are no
exceptions from this per se rule for price fixing agreements between two utilities, such as U.S.
West and PacTel, whose rates are subject to approval by the PUC, nor do we see any public policy
reasons for such an exception. Accordingly, we conclude the regulatory authority of the PUC does
not preclude Cellular Plus from asserting a valid cause of action against U.S. West and PacTel for
alleged wholesale and retail price fixing in violation of the Cartwright Act.
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Issue 5: The Price Fixing Claims Need Not Be Brought Initially Before the PUC
(10a) PacTel and U.S. West finally contend that any price fixing claims under the Cartwright Act
against them must initially be brought before the PUC under the “primary jurisdiction” principle.
Essentially, they argue the PUC has exclusive jurisdiction by statute to determine whether rates for
cellular telephone service in California are reasonable, and the price fixing claims by Cellular Plus
amount to no more than claims that the prices charged by U.S. West and PacTel are unreasonable.
Although the PUC does have primary jurisdiction over the reasonableness of individual rates
charged *1245  by U.S. West and PacTel, we find no merit in their contention that price fixing
claims alleging a conspiracy to artificially maintain uniformity between their rates must initially
be brought before that body. To the contrary, we conclude Cellular Plus may bring its price fixing
causes of action in the California courts without first resorting to the PUC.


Public Utilities Code section 2106 explicitly authorizes California courts to hear claims against
public utilities for damages, and it also allows exemplary (i.e., punitive) damages in cases where
the actions are willful. Presumably, the treble damages authorized by section 16750 for violations
of the Cartwright Act would be included within this provision. Public Utilities Code section 2106
states in part:


“Any public utility which does ... any act ... declared unlawful, ... shall be liable to the persons or
corporations affected thereby for all loss, damages, or injury caused thereby or resulting therefrom.
If the court finds that the act or omission was wilful, it may, in addition to the actual damages,
award exemplary damages. An action to recover for such loss, damage, or injury may be brought
in any court of competent jurisdiction by any corporation or person.” Thus, Public Utilities Code
section 2106 clearly authorizes private actions against public utilities, such as PacTel and U.S.
West, for damages or other injuries suffered by private persons, such as Cellular Plus, arising out
of acts in violation of California laws, such as the Cartwright Act.


PacTel and U.S. West contend, however, that Public Utilities Code section 1759 prohibits Cellular
Plus from pursuing its price fixing claims in the California courts until it first has presented its
claims to the PUC. Public Utilities Code section 1759 states in part:


“No court of this State, except the Supreme Court to the extent specified in this article, shall have
jurisdiction to review, reverse, correct, or annul any order or decision of the commission ... or
to enjoin, restrain, or interfere with the commission in the performance of its official duties ....”
Although unclear, apparently they argue the instant action somehow contravenes an existing PUC
order or decision. The only PUC decisions to which they even allude are Application of PacTel
Mobile Access (1985) Cal.P.U.C. Dec. No. 85-04-023 dated April 3, 1985 and Application of
Gencom, Inc. (1985) Cal.P.U.C. Dec. No. 85-12-023 dated December 4, 1985, in which the PUC
determined the cellular telephone service rates of PacTel and U.S. *1246  West (successor to
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Gencom) were reasonable. 5  (11) Under the Cartwright Act, a court does not look at the economic
reasonableness of the prices. Rather, a court looks at whether the prices were in fact artificially
maintained at a uniform level, whether “reasonable” or not.


5 PacTel and U.S. West present no PUC decisions after 1985 in which their rates have been
ruled “reasonable.”


(10b) In addition, PacTel and U.S. West also contend the broad jurisdictional scope of Public
Utilities Code section 1759 bars this proceeding for another reason. They assert the trial court's
proceedings in this action would interfere with the PUC's overall primary jurisdiction as to rates
charged by public utilities. We conclude this is an overbroad reading of Public Utilities Code
section 1759.


California courts have recognized Public Utilities Code section 2106 vests and empowers the
state courts with jurisdiction to award both compensatory and exemplary damages against public
utilities for injuries resulting from any unlawful act. (Stepak v. American Tel. & Tel. Co. (1986)
186 Cal.App.3d 633, 640 [231 Cal.Rptr. 37]; Masonite Corp. v. Pacific Gas & Electric Co. (1976)
65 Cal.App.3d 1, 7 [135 Cal.Rptr. 170].) (12) The California Supreme Court acknowledged the
apparent conflict between Public Utilities Code sections 2106 and 1759, and it resolved the conflict
by stating the following general rule:


“[I]n order to resolve the potential conflict between sections 1759 and 2106, the latter section
must be construed as limited to those situations in which an award of damages would not hinder
or frustrate the commission's declared supervisory and regulatory policies.” (Waters v. Pacific
Telephone Co. (1974) 12 Cal.3d 1, 4 [114 Cal.Rptr. 753, 523 P.2d 1161].)


(10c) We cannot conceive how a price fixing claim under the Cartwright Act could “hinder or
frustrate” the PUC's supervisory or regulatory policies. The only apparent policy of the PUC
that could be affected is its regulation of rates charged by cellular telephone service providers.
However, Cellular Plus does not dispute that the PUC has jurisdiction over rates, nor does it seek
any relief requiring' the PUC to change any rates it has approved. Cellular Plus is merely seeking
treble damages and injunctive relief for alleged price fixing under the Cartwright Act.


PacTel and U.S. West cite a recent California case as support for their proposition that the trial
court does not have primary jurisdiction over the claims by Cellular Plus. In Schell v. Southern
Cal. Edison Co. (1988) 204 Cal.App.3d 1039, 1046 [251 Cal.Rptr. 667], the court stated: *1247


“[T]he superior court is precluded from deciding issues which must necessarily be decided by the
PUC in its continuing exercise of jurisdiction over rate making, rate regulation, and similar issues.”
The court concluded that the particular action before it regarding applicable electric rates was not
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only within the exclusive jurisdiction of the PUC, but the issues were also currently pending before
the PUC in three cases. As a result, it upheld the dismissal of the actions in the superior court. The
Schell case is clearly inapposite. In Schell the claim was essentially that the wrong rate schedule
for electrical service was applied by the public utility. No antitrust claim under the Cartwright
Act was involved and those claims are not “necessarily” to be decided by the PUC. Our Supreme
Court confirmed the PUC does not have jurisdiction over antitrust violations when it repeated the
following observations of Judge J. Skelly Wright:


“ '[I]t is clear that antitrust concepts are intimately involved in a determination of what action is in
the public interest, and therefore the Commission is obliged to weigh antitrust policy.' ... 'This is
not to suggest, however, that regulatory agencies have jurisdiction to determine violations of the
antitrust laws. [Citations.] Nor are the agencies strictly bound by the dictates of these laws, for
they can and do approve actions which violate antitrust policies where other economic, social and
political considerations are found to be of overriding importance.' ” (Northern California Power
Agency v. Public Util. Com. (1971) 5 Cal.3d 370, 377 [96 Cal.Rptr. 18, 486 P.2d 1218], italics
added, quoting Northern Natural Gas Co. v. Federal Power Com'n (D.C. Cir. 1968) 399 F.2d
953, 958, 960-961 [130 U.S.App.D.C. 220].) The court noted that the PUC's “consideration of
antitrust problems is for purposes quite different from those of the courts; it does not usurp their
function.” (Northern California Power Agency v. Public Util. Com., supra, 5 Cal.3d at p. 378.)
Accordingly, it is clear that the courts have primary, if not exclusive, jurisdiction over antitrust
causes of action. The interest of the PUC in antitrust matters appears to be merely as one of the
factors to be considered in making its rate determinations and other regulatory decisions within
its authority. Clearly, the PUC has no authority to hear and adjudge all causes of action against
public utilities under the Cartwright Act. Such causes of action are within the jurisdiction of the
courts. Accordingly, we conclude the price fixing claims of Cellular Plus are properly before the
trial court.


At our request, the parties submitted supplemental briefs on the issue of primary jurisdiction
discussed in Farmers Ins. Exchange v. Superior Court (1992) 2 Cal.4th 377 [6 Cal.Rptr.2d 487
[826 P.2d 730]. In Farmers, the California Supreme Court concluded the primary jurisdiction
doctrine applied to an unfair business practices claim that an insurer essentially failed to *1248
offer a “Good Driver Discount Policy” to all eligible applicants. (Id. at p. 401.) Accordingly,
the court held the claim must be stayed pending administrative proceedings before the Insurance
Commissioner. (Id. at p. 401.) The court noted the primary jurisdiction doctrine furthers two
policies. First, it “enhances court decisionmaking and efficiency by allowing courts to take
advantage of administrative expertise,” and, second, it “helps assure uniform application of
regulatory laws.” (Id. at p. 391.) The court concluded the factfinding expertise of the insurance
commissioner required application of the doctrine, since the gravamen of the claim was actually
violation of provisions of Insurance Code sections 1861.02 and 1861.05 and applicable regulations
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adopted by the insurance commissioner. (Farmers Ins. Exchange v. Superior Court, supra, 2
Cal.4th at pp. 398-399.)


PacTel and U.S. West contend the Farmers holding controls the outcome of this case and requires
application of the primary jurisdiction doctrine. However, we conclude the case is inapposite. In
Farmers, the particular claim required an interpretation and application of statutes and regulations
within the expertise of the insurance commissioner. (2 Cal.4th at p. 398.) Further, uniform
application of the statutes and regulations was desirable. (Id. at p. 400.) As a result, the insurance
commissioner was in the best position to interpret the statutes and its own regulations and to assure
uniform application of them. In contrast, antitrust price fixing claims do not require interpretation
of any law or issue within the PUC's expertise or for which the PUC could assure uniform
application. As Cellular Plus correctly alleges, its claim involves no section of the Public Utilities
Code. Rather, it alleges a violation of the Cartwright Act, namely price fixing, which the courts,
and not the PUC, are accustomed to interpreting and making the necessary factual determinations.
The “reasonableness of rates,” which the PUC is accustomed to deciding, is not the crux of the
complaint. Accordingly, the primary jurisdiction doctrine, as discussed and applied in the Farmers
case, is not applicable here.


In a federal antitrust case involving claims against a common carrier regulated by the PUC, a
federal court discussed the issue of primary jurisdiction and whether the PUC should first consider
the claims made by the plaintiff regarding monopolization. (Marnell v. United Parcel Service of
America, Inc. (N.D.Cal. 1966) 260 F.Supp. 391, 410-414.) The court observed that the primary
jurisdiction doctrine:


“[I]s mainly intended to apply to cases in which the Court has jurisdiction to grant a remedy upon
proof of the facts alleged before it, but the issues are *1249  such as also fall within the special
competence—the 'expertise'—of an administrative agency in some field wherein uniformity of
statute policy or interpretation is desirable. In such cases the doctrine of primary jurisdiction
requires that the Court should stay its proceedings pending a referral of the issues to the agency
out of consideration for the agency's 'primary' (but not exclusive) jurisdiction over the issues.” (Id.
at p. 413.) The court in Marnell concluded that in the monopolization claim before it the doctrine
of primary jurisdiction did not apply. It reasoned that:


“[R]eferral of the issue as requested by defendants for an agency determination would not
materially assist the Court in disposing of this case. The cost, time and effort of such a referral
would seriously attenuate the purpose of the antitrust laws under which this suit is brought.” (Id.
at p. 414, italics added.) We find the reasoning of the Marnell court to be compelling and directly
applicable to the case at hand. Claims under the Cartwright Act are clearly within the province
of the courts, not the PUC. Courts are accustomed to hearing and deciding claims under the
Cartwright Act. The PUC's only interest in the instant action would appear to be in the rates



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=2CAL4TH398&originatingDoc=I565f8834fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_398 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=2CAL4TH398&originatingDoc=I565f8834fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_398 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=2CAL4TH398&originatingDoc=I565f8834fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_398 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=2CAL4TH400&originatingDoc=I565f8834fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_400&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_400 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966119500&pubNum=0000345&originatingDoc=I565f8834fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_410&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_410 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966119500&pubNum=0000345&originatingDoc=I565f8834fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_410&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_410 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966119500&originatingDoc=I565f8834fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966119500&originatingDoc=I565f8834fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Cellular Plus, Inc. v. Superior Court, 14 Cal.App.4th 1224 (1993)
18 Cal.Rptr.2d 308, 1993-1 Trade Cases P 70,254


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 24


applicable to cellular telephone service and the reasonableness of those rates. Such limited interest
is minor in comparison to the strong public policy against price fixing evidenced by the Cartwright
Act, for which the courts have always been the appropriate forum for complaints. The PUC does
not have primary jurisdiction of the price fixing claims by Cellular Plus.


(13) PacTel and U.S. West also contend that an award of treble damages pursuant to section 16750
would result in an illegal rate refund violating Public Utilities Code section 532 or an illegal rate
discrimination violating Public Utilities Code section 453, subdivision (a). We conclude that the
bringing of this action should not necessarily result in violations of these sections, although the
trial court should be cognizant of these provisions and attempt to structure any relief so as not to
violate them.


Cellular Plus asks for treble damages as one of the remedies for the injuries it suffered as a result
of the alleged price fixing. Treble damages in this respect do not constitute a rate adjustment which
would give Cellular Plus a favorably lower rate than others. To the contrary, punitive damages
are not an item of compensatory damages and, thus, cannot be construed as an “adjustment” of
customer rates under the Public Utilities Code. Further, as to the corporate plaintiffs, Cellular
Plus is not making a claim as a customer or user of cellular telephone service. Rather, in this
respect its *1250  claim is as a sales agent for U.S. West for lost sales (presumably resulting in lost
commissions) as a result of rates that were too high because of the alleged price fixing agreement.
An award of punitive damages to Cellular Plus would not result in any rate difference among
the customers of PacTel and U.S. West. Further, as to the corporate plaintiffs, even the measure
of damages which would be tripled under the Cartwright Act is not directly based upon the rate
difference resulting from the alleged price fixing agreement. Rather, such damages presumably
will be shown to be the lost profits the corporate plaintiffs suffered as a result of the alleged price
fixing of cellular service rates. This case is not unlike that of Empire West v. Southern California
Gas Co. (1974) 12 Cal.3d 805 [117 Cal.Rptr. 423, 528 P.2d 31, A.L.R.4th 2713], wherein the
California Supreme Court held recovery of actual damages incurred as a result of an alleged fraud
by a public utility could not possibly constitute an unlawful refund or rebate under Public Utilities
Code section 532. (Empire West v. Southern California Gas Co., supra, 12 Cal.3d 805 at pp.
811-812.) Accordingly, we conclude the relief prayed for by Cellular Plus will not result in any
illegal rate rebates under Public Utilities Code section 532.


Similarly, we conclude there can be no rate discrimination under Public Utilities Code section 453
by virtue of the same reasoning. As to the corporate plaintiffs, Cellular Plus is not claiming lower
rates for itself as a customer. Rather, it asks for lost profits as a sales agent of U.S. West resulting
from the wrongfully high prices charged due to the alleged price fixing agreement. Further, as to
the individual plaintiffs, Cellular Plus seeks compensatory damages in the amount and to the extent
the fixed prices were excessive. Such damages are not any different from what damages any other
customer of U.S. West or PacTel may be entitled to, and Cellular Plus should not be precluded
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from seeking compensatory damages merely because other customers do not similarly enforce
their rights to damages. Accordingly, we conclude this action will not result in any prohibited rate
discrimination under the Public Utilities Code.


Disposition
Let a writ issue directing the superior court to vacate that portion of its order granting the motion
for demurrer as to the third and twenty-second causes of action and enter a new order denying
the same, and further directing the court to try first the issue of liability. We further instruct the
court to consider, before trying the issue of damages, whether and at what point it is necessary to
obtain a PUC determination whether it would have *1251  approved lower rates for U.S. West
and PacTel during the periods in question.


Todd, J., and Huffman, J., concurred.
The petition of real parties in interest for review by the Supreme Court was denied July 1, 1993.
Lucas, C. J., and Panelli, J., did not participate therein.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Visitor who was injured in a gas explosion in house when he inadvertently opened
the gas valve to an unused gas line in the utility room, brought negligence action against natural-
gas utility, the homebuilder, and the plumbing subcontractor who installed the gas lines. Following
a jury trial, the 406th District Court, Webb County, Oscar J. Hale, Jr., J., entered judgment in favor
of visitor. Utility and homebuilder appealed, and visitor subsequently settled with homebuilder.
The San Antonio Court of Appeals, 628 S.W.3d 530, affirmed. Utility filed a petition for review.


Holdings: After granting review the Supreme Court, Devine, J., held that:


[1] visitor was a “consumer” under the terms of gas utility's tariff, and


[2] as a matter of first impression, visitor's injuries fell within the express scope of utility tariff
limitation of liability provision, disapproving Lone Star Caliper Co. v. Talty Water Supply Corp.,
102 S.W.3d 198, and Henderson v. Cent. Power & Light Co., 977 S.W.2d 439.


Reversed and rendered.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Judgment.


West Headnotes (12)


[1] Public Utilities Regulation
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Public Utilities Regulation of Charges
A “tariff” is a document that lists a public utility's services and the rates for those services.


[2] Public Utilities Regulation
Tariffs may permissibly include provisions limiting a utility's liability for economic and
personal injury damages.


[3] Public Utilities Presumptions in favor of order or findings of commission
Under the “filed-rate doctrine,” a tariff filed with and approved by a regulatory agency
in accordance with the statutory scheme is presumed reasonable unless a litigant proves
otherwise.


[4] Public Utilities Regulation
Public Utilities Regulation of Charges
Once approved, regulated utilities cannot vary a tariff's terms with individual customers,
discriminate in providing services, or charge rates other than those properly filed with the
appropriate regulatory authority.


[5] Public Utilities Regulation
An approved tariff carries the binding force and effect of law until suspended or set aside
and, while in effect, defines the terms under which the utility's services are provided.


[6] Public Utilities Nature and extent in general
Regulatory body's rate-making authority encompasses the power to limit liability as an
inherent part of the rate the utility charges for its services.


[7] Gas Defects, acts or omissions causing injury
Visitor, who was injured by natural-gas explosion, was a “consumer” under the terms of
gas utility's tariff, as supported conclusion that tariff's limitations on liability applied to
visitor's negligence claim; tariff defined consumer, customer, or applicant as applying to
“a person or organization utilizing services or who wants to utilize services” to natural-
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gas utility, visitor actively made use of gas services provided to residence where he was
visiting by taking gas-heated showers and eating food cooked on gas stove, and tariff did
not limit “consumer” to residents, tenants, or those who had contracted for services.


[8] Gas Defects, acts or omissions causing injury
Visitor's injuries, which were sustained in a natural-gas explosion, fell within the express
scope of utility tariff limitation of liability provision, which provided, without exception,
that utility “shall not be liable for any damage or loss” in the limited circumstance
where damage or loss is “caused by the escape of gas from Consumer's housepiping or
Consumer's appliances”; it was undisputed that gas leak at residence when visitor was
staying occurred after the point of delivery from a leak in the housepiping at the unused
connections for gas appliances in laundry room, and visitor was bound by the tariff's terms
because, as consumer, the tariff applied to him and, like any other law, neither assent nor
actual knowledge was required to enforce its terms as written; disapproving Lone Star
Caliper Co. v. Talty Water Supply Corp., 102 S.W.3d 198, and Henderson v. Cent. Power
& Light Co., 977 S.W.2d 439.


[9] Public Utilities Regulation
Public utility's tariff has force and effect of law and is not mere contract.


[10] Public Utilities Regulation
By approving public utility's tariff, regulatory agency, not parties to transaction, fixed
terms and conditions under which utility's services are provided.


[11] Gas Defects, acts or omissions causing injury
Enforcement of limitation of liability provision in utility tariff did not conflict with local
ordinance applicable to “turning gas on,” in visitor's negligence action against natural-
gas utility after he was injured in a gas explosion in house when he inadvertently opened
a gas valve to an unused gas line in utility room; an ordinance imposing a duty was not
inconsistent with a tariff provision limiting liability for damages, to the contrary, they were
correlated with one another.
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[12] Constitutional Law Conditions, Limitations, and Other Restrictions on Access and
Remedies
Gas Defects, acts or omissions causing injury
Enforcement of limitation of liability provision in natural gas utility tariff, which provided,
without exception, that utility “shall not be liable for any damage or loss” in the limited
circumstance where damage or loss is “caused by the escape of gas from Consumer's
housepiping or Consumer's appliances,” did not violate Texas constitution open courts
mandate; tariff did not withdraw all remedies or avenues of redress or make a remedy by
due course of law contingent on an impossible condition. Tex. Const. art. 1, § 13.
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*207  The issue of first impression in this personal-injury case is whether a limitation of liability
provision in a utility tariff approved by state regulators bars the utility's liability for damages
suffered by a residential customer's houseguests. We hold that it does. The tariff provides, without
exception, that the utility “shall not be liable for any damage or loss” in the limited circumstance
where damage or loss is “caused by the escape of gas from Consumer's housepiping or Consumer's
appliances.” 1  That is precisely how the houseguests were injured, but the lower courts agreed with
the houseguests that the liability limitation is applicable only to any damage or loss sustained by
the utility's customer. We hold that the liability limitation precludes the houseguests’ negligence
claims because (1) the tariff's terms expressly apply to “all consumers” and (2) the houseguests
meet the tariff's special definition of that term. A tariff approved by a regulatory body is not a “mere
contract” and instead carries “the force and effect” of law, at least as to those to whom the tariff
applies. The houseguests are bound by the tariff's terms because, as consumers, the tariff applies to
them and, like any other law, neither assent nor actual knowledge is required to enforce its terms
as written. We therefore reverse and render judgment that the tariff forecloses the houseguests’
ordinary negligence claims against the utility.


1 Emphasis added.


I. Background


In December 2011, Adrian and Graciela Castillo purchased a new home built by WestWind Homes
d/b/a WestWind Development, G.P.-Laredo. The home's gas lines were installed by plumber
Armando Aguilar & Sons Contractor. After the City of Laredo issued a certificate of occupancy
certifying the home was habitable and built to code, the Castillos moved into the residence. Shortly
thereafter, CenterPoint Energy Resources Corp. installed a gas meter outside the home and initiated
gas service.


Over the next three years, Graciela's parents, Fernando and Minerva Ramirez, were frequent
visitors and guests at the home. During these visits, the Ramirezes used the home's gas services,
including for cooking and showering. In February 2015, while Fernando was attempting to repair
the Castillos’ electric clothes dryer, he inadvertently opened the valve on an unused gas line behind
the dryer. Escaping gas accumulated to combustible levels and ignited, resulting in an explosion
that damaged the Castillos’ home and seriously injured Fernando.


The Ramirezes sued the homebuilder, the plumber, and CenterPoint for personal-injury damages
under negligence and gross-negligence theories. The Ramirezes alleged that all three defendants
had breached a duty to plug or seal the unused gas line. The Ramirezes did not contend that the
defendants’ equipment failed but, rather, that the defendants failed to provide essential equipment.
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The plumber settled, and the case proceeded to a jury trial against the homebuilder and CenterPoint.
After the close of *208  the plaintiffs’ case-in-chief, the trial court directed a verdict for the
homebuilder and CenterPoint on the Ramirezes’ gross-negligence and exemplary-damages claims.
In response to three negligence submissions, the jury found that only the defendants were at
fault and apportioned responsibility 60% to the homebuilder, 34% to CenterPoint, and 6% to the
plumber. 2  The jury awarded the Ramirezes more than $6.9 million in actual damages.


2 See TEX. CIV. PRAC. & REM. CODE § 33.003 (stating that a proportionate-responsibility
jury issue shall include a settling party if there is sufficient evidence to submit a jury issue
as to that party).


CenterPoint moved for judgment notwithstanding the verdict and, in the alternative, a new trial.
The motion asserted a number of grounds, including that the jury's verdict was immaterial because
CenterPoint is entitled to judgment as a matter of law based on the terms of its tariff, which was
filed with and approved by state regulators. CenterPoint asserted that, under the filed-rate doctrine,
the tariff's terms, which generally limit the company's liability for damages resulting from gas
usage after delivery to the meter, are (1) binding as law, (2) presumed reasonable, and (3) applicable
to the Ramirezes’ ordinary negligence claims.


The trial court denied CenterPoint's motion and rendered judgment on the verdict. Based on the
jury's proportionate-responsibility findings, the trial court rendered judgment that the homebuilder
was jointly and severally liable for all of the Ramirezes’ damages and CenterPoint was liable only
for its proportionate share of the damages. 3  While the case was on appeal, the homebuilder settled
with the Ramirezes. 4


3 See id. § 33.013(b)(1) (“[E]ach liable defendant is, in addition to the defendant's liability
under Subsection (a), jointly and severally liable for the damages recoverable by the claimant
under Section 33.012 with respect to a cause of action if: ... the percentage of responsibility
attributed to the defendant with respect to a cause of action is greater than 50 percent[.]”).


4 No. 04-18-00103-CV, 2019 WL 3432103, at *1 (Tex. App.—San Antonio July 31, 2019)
(per curiam) (mem. op.).


The court of appeals affirmed the judgment against CenterPoint. 5  With respect to the main issue
here, the court held that the provisions in a utility's tariff are enforceable only against the utility's
customers and the Ramirezes were not CenterPoint's customers, presumably because they did not
contract for the utility's services. 6  The court acknowledged that the tariff's special definition of
“Consumer, Customer and Applicant” broadly defines the terms to mean “a person or organization
utilizing services or who wants to utilize services to CENTERPOINT[.]” 7  Even so, the court held
that the scope of the defined term was narrowed to exclude houseguests like the Ramirezes because
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(1) the tariff states that the terms “ ‘Consumer, Customer and Applicant’ are used interchangeably”
and (2) the terms “Consumer” and “Customer” are used in select tariff provisions that would be
“absurd” if applied to noncustomers. 8  From the court's *209  perspective, interchangeable use
means that “each term can be substituted wherever any of the terms are used,” so any narrower use
within the tariff necessarily constrains the special definition to a narrower meaning throughout the
tariff. 9  The court did not define the term “customer” except to state that the Ramirezes were not
CenterPoint's customers. 10  The court also noted that the Ramirezes were not residents or tenants
in the Castillos’ home but did not explain the significance of those facts to the analysis. 11  The
court posited, however, that it could not be the case that anyone using gas services inside the home
would be subject to the tariff's liability limitations. 12


5 628 S.W.3d 530, 533 (Tex. App.—San Antonio 2020).


6 Id. at 536-39 (discussing Lone Star Caliper Co. v. Talty Water Supply Corp., 102 S.W.3d
198, 200-03 (Tex. App.—Dallas 2003, pet. granted, judgm't vacated w.r.m.), and Henderson
v. Cent. Power & Light Co., 977 S.W.2d 439, 447 (Tex. App.—Corpus Christi 1998, pet.
denied)).


7 Id. at 536 (emphasis added) (quoting CenterPoint's tariff).


8 Id. at 536-37 (referring to the tariff's “definition of ‘Consumer's Housepiping,’ the
requirement that the consumer provide additional information during the application process,
and the required notice to the customer by CenterPoint before the customer's utility service
can be terminated”).


9 Id. at 537.


10 Id. at 536.


11 Id.


12 Id. at 537.


After determining that the Ramirezes were not “consumers” as that term is defined in the tariff
because they were not CenterPoint's “customers,” the court held that the tariff's liability limitations
did not apply to their negligence claims because a tariff can only govern the relationship between
a utility and its customers. 13  Applying this categorical rule of nonapplicability, the court rejected
CenterPoint's argument that, under the tariff's plain language, the limitations on liability extend
to any damage or loss caused by gas after it leaves the meter or escapes from the consumer's
housepiping, not just a customer's damage or loss. 14  The court also ruled adversely to CenterPoint
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on its remaining issues challenging the submission of jury questions on negligent-undertaking and
negligence per se theories and the sufficiency of the evidence to support the jury's verdict. 15


13 Id. at 537-39.


14 Id.


15 Id. at 539-41.


CenterPoint filed a petition for review, which we granted to address the enforceability of the
limitation of liability provisions in the natural gas provider's tariff. On that point, we agree with
CenterPoint that, under the filed-rate doctrine, the liability limitation in Section 14 of the tariff
plainly and expressly precludes the utility's liability for the Ramirezes’ damages and applies to
them as “consumers” of the utility's gas services. Accordingly, we do not reach the other issues
raised in CenterPoint's petition for review.


II. Discussion


A. CenterPoint's Tariff


“Gas utilities are by definition monopolies in the areas they serve. As a result, the normal forces
of competition that regulate prices in a free enterprise society do not operate.” 16  For that reason,
“[p]ublic agencies regulate utility rates, operations, and services as a substitute for competition.” 17


Under the Gas Utility Regulatory Act, the Texas Railroad Commission is granted broad regulatory
authority “to protect the public interest inherent in the rates and services of gas utilities” and
“to establish a comprehensive and adequate regulatory system for gas utilities to assure rates,
operations, and services that are just and reasonable to the consumers and to the utilities.” 18  *210
To ensure utilities provide “safe, adequate, efficient, and reasonable” services, 19  the Railroad
Commission can adopt reasonable rules, regulations, specifications, and standards; examine and
test equipment; address complaints; ask the attorney general to apply for a court order to prohibit
or enjoin violations or require compliance with the commission's rules or orders; recover civil
penalties for violations; and bring an action for contempt of its lawful orders. 20


16 TEX. UTIL. CODE § 101.002(b).


17 Id.
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18 Id. § 101.002(a); see id. § 104.001(a) (“The railroad commission is vested with all the
authority and power of this state to ensure compliance with the obligations of gas utilities in
this subtitle.”); R.R. Comm'n v. Tex. Coast Utils. Coal., 357 S.W.3d 731, 740 (Tex. App.—
Austin 2011) (examining the Legislature's “extraordinarily broad delegation of authority to
the Commission in regard to rate regulation”), aff'd, 423 S.W.3d 355 (Tex. 2014).


19 TEX. UTIL. CODE §§ 104.001(a), .251.


20 See id. §§ 104.256, 105.021–.024, 105.051, 121.201–.211, 121.302–.310.


[1]  [2] Under this statutory scheme and associated regulations, gas utilities like CenterPoint are
required to file a proposed tariff with the Railroad Commission for review and approval. 21  “A
tariff is a document that lists a public utility's services and the rates for those services.” 22  Tariffs
may permissibly include provisions limiting a utility's liability for economic and personal-injury
damages. 23  We have explained that “a limitation on liability is an inherent part of the rate the utility
charges for its services” that allows regulated utilities to reduce costs for lower rates to customers
and reflects the reality that regulated entities are “ ‘peculiarly the subject of state control.’ ” 24


21 Id. § 102.151 (“A gas utility shall file with each regulatory authority schedules showing all
rates ....”); 16 TEX. ADMIN. CODE § 7.315 (pertaining to the filing and approval of tariffs
with the Railroad Commission).


22 First Assembly of God, Inc. v. Tex. Utils. Elec. Co., 52 S.W.3d 482, 489 (Tex. App.—Dallas
2001, no pet.) (citation omitted); 16 TEX. ADMIN. CODE § 7.315(c) (listing required
contents for gas utility's filed tariff).


23 See Sw. Elec. Power Co. v. Grant, 73 S.W.3d 211, 219-22 (Tex. 2002) (examining a tariff
provision limiting liability for personal-injury damages); Hous. Lighting & Power Co. v.
Auchan USA, Inc., 995 S.W.2d 668, 672-75 (Tex. 1999) (examining a tariff provision limiting
liability for economic damages).


24 Grant, 73 S.W.3d at 217; Auchan, 995 S.W.2d at 674-75 (quoting Cole v. Pac. Tel. & Tel.
Co., 112 Cal.App.2d 416, 246 P.2d 686, 688 (1952)).


Consistent with the regulatory scheme, CenterPoint filed, and the Railroad Commission approved,
the tariff that was in force when the accident in this case occurred. 25  The tariff applies to “all
Consumers” “[u]nless otherwise expressly stated” and except “insofar as [the tariff's rules] are
changed by or are in conflict with any statute of the State of Texas, valid municipal ordinance,
valid final order of any court or of the Railroad Commission of Texas, or written contract executed
by Company.” In the event of a conflict any “such statute, ordinance, order or contract shall control
to the extent that it is applicable to the Consumer(s) in question,” but “whenever possible, the[ ]
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rules shall be construed harmoniously with such laws, contracts, ordinances, and orders.” The
tariff specifies that the terms “ ‘Consumer, Customer and Applicant’ are used interchangeably”
and broadly defined to “mean a person or organization utilizing services or who wants to utilize
services to CENTERPOINT[.]” 26


25 See 16 TEX. ADMIN. CODE § 7.315(e). The court of appeals took judicial notice of the
tariff's terms because it has the force and effect of a law. 628 S.W.3d 530, 536 (Tex. App.
—San Antonio 2020).


26 Emphasis added.


*211  CenterPoint asserts that the Ramirezes qualify as “consumers” as that term is defined in
the tariff because (1) the undisputed evidence establishes they were “utilizing” CenterPoint's gas
services and (2) the tariff does not limit the breadth of its reach to those who have paid or contracted
for the services being utilized. CenterPoint asserts that, as “consumers,” the Ramirezes would
be subject to all of the tariff's provisions, including its provisions limiting the utility's liability,
even absent a contractual relationship. CenterPoint faults the court of appeals for applying a
definition at odds with the tariff's defined terms and notes that the court's narrow construction
would make the tariff inapplicable to cohabitants such as spouses, children, roommates, and tenants
who are utilizing CenterPoint's services to the same extent as the utility's direct customer. In
CenterPoint's view, the tariff's special definition reflects regulatory acknowledgment that, after
delivery, CenterPoint has no ability to limit gas use or consumption exclusively to the bill payer.


Even so, CenterPoint asserts that the Ramirezes’ status as a “consumer” is irrelevant because
the pertinent liability limitations apply without regard to the plaintiffs’ status. CenterPoint cites
two tariff provisions as barring the Ramirezes’ negligence claims for damages, losses, or injuries
caused by gas usage after the point of delivery, whether they are “consumers” under the tariff's
definition or not.


First, the tariff assigns consumers the responsibility for “installing and maintaining Consumer's
housepiping,” meaning “[a]ll pipe and attached fittings which convey gas from the outlet side
of the meter to the Consumer's connection for gas appliances.” Then, in express terms, the tariff
releases CenterPoint from all liability—without exception—in a narrow circumstance:


14. ESCAPING GAS


... Company shall not be liable for any damage or loss caused by the escape of gas from
Consumer's housepiping or Consumer's appliances. 27


As CenterPoint notes, the release in Section 14 extends to “any” damage or loss emanating
from a specific source—the consumer's housepiping or appliances. Although Section 2a of the
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tariff provides that “[u]nless otherwise expressly stated, these rules apply to all consumers ...,”
CenterPoint points out that Section 14 does not include language limiting its scope to damages
or losses incurred by anyone in particular. For this reason, CenterPoint maintains that the liability
limitation's applicability depends only on the source of the damages and Section 14 categorically
bars all damages claims falling within its express terms.


27 Emphasis added.


The second limitation of liability more broadly precludes the utility's liability after gas leaves the
“point of delivery,” meaning “[t]he point where the gas is measured for delivery into Consumer's
housepiping”:


17. NON-LIABILITY


....


(b) Company shall not be liable for any damage or injury resulting from gas or its use after
such gas leaves the point of delivery other than damage caused by the Company [1] in the
manner of installation of the service lines, [2] in the manner in which such service lines are
repaired by the Company, and [3] in the negligence of the Company in maintaining its meter
loop. All other risks after the gas left [sic] the point of delivery shall be  *212  assumed by
the Consumer, his agents, servants, employees, or other persons. 28


Section 17, unlike Section 14, divides responsibility for risks between the utility and others,
including but not limited to consumers. Unlike Section 14, however, the liability limitation in
Section 17 is subject to three specific exceptions. The parties dispute the applicability of only the
third exception—negligent maintenance of the meter loop—under the evidence adduced at trial.


28 Emphasis added.


Citing the filed-rate doctrine, CenterPoint contends the tariff provisions are presumptively
reasonable and enforceable as a bar to the Ramirezes’ negligence claims because they are
“consumers” as that term is defined in the tariff and subject to all of its terms including the
limitations of liability in Sections 14 and 17. Additionally, CenterPoint argues that the liability
limits in Sections 14 and 17 expressly and plainly foreclose the Ramirezes’ negligence claims
against the utility regardless of their status as consumers.


B. Filed-Rate Doctrine







CenterPoint Energy Resources Corp. v. Ramirez, 640 S.W.3d 205 (2022)
Util. L. Rep. P 27,558, 65 Tex. Sup. Ct. J. 426


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


[3]  [4]  [5] The filed-rate doctrine applies here because state law has created a regulatory agency
and a statutory scheme under which the regulator determines reasonable rates for the utility
services CenterPoint provides. 29  Under the filed-rate doctrine, a tariff filed with and approved
by a regulatory agency in accordance with the statutory scheme is presumed reasonable unless a
litigant proves otherwise. 30  Once approved, “regulated utilities cannot vary a tariff's terms with
individual customers, discriminate in providing services, or charge rates other than those properly
filed with the appropriate regulatory authority.” 31  An approved tariff carries the binding force and
effect of law until suspended or set aside and, while in effect, defines the terms under which the
utility's services are provided. 32


29 Grant, 73 S.W.3d at 216.


30 Id.


31 Id. at 217. The Texas Legislature has codified the filed-rate doctrine in various provisions of
the Gas Utility Regulatory Act. See, e.g., TEX. UTIL CODE §§ 104.003 (“The regulatory
authority shall ensure that each rate a gas utility or two or more gas utilities jointly make,
demand, or receive is just and reasonable. A rate may not be unreasonably preferential,
prejudicial, or discriminatory but must be sufficient, equitable, and consistent in application
to each class of consumer.”), .005(a) (“A gas utility may not directly or indirectly charge,
demand, collect, or receive from a person a greater or lesser compensation for a service
provided or to be provided by the utility than the compensation prescribed by the applicable
schedule of rates filed under Section 102.151.”).


32 See Grant, 73 S.W.3d at 217; see also Trammell v. W. Union Tel. Co., 57 Cal. App. 3d 538,
550, 129 Cal.Rptr. 361 (1976) (“[I]t is the PUC, empowered by the Legislature, and not the
parties to the transaction, which by approving the tariff fixed the terms and conditions upon
which a telegram message is sent. The law, not a contract between the parties, prescribes the
classifications, rates and liabilities attendant thereon.”).


[6] Because competitive forces are absent from the regulatory environs, 33  public utilities have
no power to increase rates for all customers based on losses and risks specific to an individual or
a class of customers. 34  A public utility “cannot pick and *213  choose its customers on the basis
of the potential liability” 35  or “accurately estimate its exposure to damages” 36  or “efficiently
insure against risks” because they are required to take all comers at fixed rates. 37  Accordingly,
the regulatory body's rate-making authority encompasses the power to limit liability as an inherent
part of the rate the utility charges for its services. 38  We have held that tariff provisions limiting
the types of damages for which a utility will be liable should be enforced as written and that claims
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for damages other than those provided by the tariff will be foreclosed. 39  Such provisions, whether
limiting liability for economic losses or personal-injury damages, are presumptively reasonable. 40


33 TEX. UTIL. CODE § 101.002(b) (recognizing that, due to governmental regulation of gas
utilities, “the normal forces of competition that regulate prices in a free enterprise society
do not operate”); Grant, 73 S.W.3d at 215 (observing that then-extant regulatory authority
governing electric utilities was “a substitute for competitive forces”).


34 Grant, 73 S.W.3d at 221.


35 Hous. Lighting & Power Co. v. Auchan USA, Inc., 995 S.W.2d 668, 674 (Tex. 1999) (noting
that a utility must provide nondiscriminatory service to all customers within its area).


36 Grant, 73 S.W.3d at 217.


37 Id.


38 Id.; see Sw. Sugar & Molasses Co. v. River Terminals Corp., 360 U.S. 411, 417-18, 79
S.Ct. 1210, 3 L.Ed.2d 1334 (1959) (declining to strike down an exculpatory provision in an
approved tariff that relieved a towboat owner of liability for its own negligence in towing
barges because tariff provisions limiting liability are part and parcel of the rates charged and
the regulator may have had a sound basis for approving such a clause).


39 Auchan, 995 S.W.2d at 672.


40 Grant, 73 S.W.3d at 222; Auchan, 995 S.W.2d at 675.


In Southwestern Electric Power Co. v. Grant, we held, as a matter of first impression, that
a provision in a tariff limiting an electric utility's liability for personal-injury damages was
reasonable as a matter of law and enforceable against a customer's ordinary negligence claim. 41


In so holding, we observed that the limitation was narrowly drawn in that it applied to a specific
set of circumstances and did not broadly immunize the utility from personal-injury claims arising
from its negligence. 42  By way of example, we noted that “the tariff provision would not shield
[the utility] from liability if an employee, in the performance of his or her duties, injures a person
while driving to a job.” 43  The tariff did not violate public policy, we said, “because it [did] not
purport to relieve [the utility] from liability under all conceivable circumstances.” 44  Moreover,
the provision expressly provided a remedy for damages caused by the utility's gross negligence
or willful misconduct. 45


41 Grant, 73 S.W.3d at 214.
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42 Id. at 220.


43 Id.


44 Id.


45 Id.


Our conclusion that a tariff can limit a utility's liability for personal-injury damages was further
informed by factors we had previously considered in upholding a tariff limiting liability for
economic damages. 46  We noted that many of the same factors that supported the reasonableness
of a limitation on economic damages also applied in personal-injury cases. 47  Among the most
significant were that (1) a regulated utility's inability to raise rates for incurred liability “could have
a direct detrimental effect on its finances”; (2) the requirement of nondiscriminatory service means
the utility cannot refuse service to customers who have a greater potential for suffering losses;
and (3) extensive regulation *214  of the utility industry afforded consumers protection through
regulations providing remedies to consumers and penalizing utilities for unsafe or inadequate
service. 48


46 Id. at 220-21.


47 Id.


48 Id.


Although Grant involved an electric utility rather than a gas utility, the same factors apply in
this context. 49  Once rates are set, the utility has no power to vary those rates to account for
catastrophic loss and potential financial distress. Absent liability limitations, utility customers
would be subjected to higher utility rates for essential services, and the financial stability of service
providers would be imperiled. 50  Our regulatory scheme protects the public's strong interest in the
financial integrity and effective functioning of public utilities that provide critical services.


49 In 1999, the Legislature deregulated the electricity-generation market and permitted certain
electricity providers to compete for customers. The tariff at issue in Grant was governed by
the pre-1999 regulatory scheme. Id. at 216.


50 See Hous. Lighting & Power Co. v. Auchan USA, Inc., 995 S.W.2d 668, 675 (Tex. 1999)
(“The public interest in protecting the financial integrity of public utilities is another basis
for concluding that tariff provisions such as the one at issue in this case are not unreasonable
when applied to claims for ordinary negligence.”); see also Grant, 73 S.W.3d at 221
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(observing that “a utility's liability exposure could have a direct detrimental effect on its
finances”).


The Ramirezes do not challenge the tariff's validity or the Railroad Commission's authority to
approve the liability limitations contained therein. Nor do they contend that the relevant liability
limitations are unreasonable. 51  Rather, they assert that the tariff's provisions cannot be construed
as binding on a litigant who lacked a contractual relationship with the utility. Alternatively, if the
tariff's provisions can be so construed, the Ramirezes argue that the release of liability conflicts
with a local building ordinance that requires open gas valves to be plugged “gas tight” before gas
to a dwelling is turned on. The Ramirezes take the position that this asserted conflict renders the
tariff's liability limitations inoperative under the tariff's directive pertaining to conflicts with other
law. Finally, the Ramirezes argue the Open Courts Provision in the Texas Constitution precludes
enforcement of the tariff's limitations of liability.


51 Unlike the tariff in Grant, the liability limits in CenterPoint's tariff do not expressly except
gross negligence or willful misconduct, but no such claims are at issue here, and we are not
asked to consider the enforceability of the tariff's liability limitations in such circumstances.
See Auchan, 995 S.W.2d at 675 (expressing no opinion as to whether a tariff may limit
liability for gross negligence or willful misconduct because the plaintiff had abandoned its
gross-negligence claim).


We hold that the Ramirezes come within the tariff's broad definition of a “consumer” and Section
14 plainly bars their negligence claims. Accordingly, we do not reach the question of Section
17's applicability or determine whether either liability limitation applies without regard to the
Ramirezes “consumer” status.


1. The Ramirezes are “Consumers” under the Tariff


[7] The tariff broadly defines the terms “Consumer, Customer and Applicant” as applying to “a
person or organization utilizing services or who wants to utilize services to CenterPoint Energy
Entex.” 52  The tariff does not define the word “utilizing,” and no technical meaning is indicated or
asserted by the parties. Commonly understood, “utilize” simply means *215  to “make use of,” 53


“to put to use,” 54  and to “make practical and effective use of.” 55  The trial testimony reflects that
the Ramirezes actively made use of the gas services CenterPoint provided to the Castillo residence.


52 Emphasis added.
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53 WEBSTER'S NEW COLLEGIATE DICTIONARY (1980); WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY (2002).


54 WEBSTER'S NEW WORLD COLLEGE DICTIONARY (5th ed. 2016); WEBSTER'S
NEW UNIVERSAL UNABRIDGED DICTIONARY (1996).


55 NEW OXFORD AMERICAN DICTIONARY (3d ed. 2010).


Mrs. Ramirez testified that, as the Castillos’ houseguest, she used hot water from gas water heaters
to wash dishes and clean clothes and occasionally cooked meals on the gas stove. Mr. Ramirez
similarly testified that he ate meals prepared by his wife, who would cook in the Castillos’ kitchen
using the gas stove. He also conceded that he took gas-heated showers. In routinely cooking,
cleaning, eating, and bathing—even on a temporary basis—the Ramirezes made use of the gas
services CenterPoint provided and, accordingly, were “consumers” under the tariff's definition of
the term.


The court of appeals concluded otherwise, but the analysis is somewhat hazy. We discern two
possible rationales for the court's refusal to apply the tariff's definition as written: (1) “the
Ramirezes were visiting the Castillos and were not residents or tenants of their home” 56  and (2)
“the tariff provides the terms consumer, customer, and applicant are used interchangeably,” which
necessarily means that “each term can be substituted wherever any of the terms are used,” yet
“the tariff contains various references to these terms where extending the term to non-customers
would be absurd.” 57  Neither of these rationales supports the conclusion that the definition the
tariff provides is actually narrower than it purports to be.


56 628 S.W.3d 530, 536 (Tex. App.—San Antonio 2020).


57 Id. at 537.


The first rationale engrafts textually unsupportable constraints. The tariff does not limit the term
“consumer” to residents, tenants, or even those who have paid or contracted for services. While
residents and tenants fall within the broad definition, so too do visitors making active use of the
gas services, as the Ramirezes were. The tariff does not specify a class of consumers that would
exclude the Ramirezes, but instead encompasses all persons “utilizing” CenterPoint's services.


The court's second rationale effectively writes out the tariff's definition and substitutes the ordinary
meaning of the word “customer” based on an asserted absurdity that would purportedly ensue
from applying the definition the tariff supplies. 58  The court of appeals pointed to “the definition
of ‘Consumer's Housepiping,’ the requirement that the consumer provide additional information
during the application process, and the required notice to the customer by CenterPoint before the
customer's utility service can be terminated” as provisions that could not reasonably be applied
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to noncustomers. 59  From this conclusion, the court deduced that the tariff's stated definition does
not mean what it plainly says. 60  The court's analysis proves too much.


58 The ordinary meaning of “customer” is “a person who purchases goods or services from
another; buyer; patron ... a person one has to deal with.” WEBSTER'S NEW UNIVERSAL
UNABRIDGED DICTIONARY (1996). Consistent with part of the tariff's definition, an
“applicant” is “a person who applies for or requests something.” Id.


59 628 S.W.3d at 537.


60 Id.


*216  Isolated provisions in the tariff would, as a practical matter, apply only to those who are
CenterPoint's customers or applicants as opposed to those who are simply “utilizing” CenterPoint's
services. But applying the tariff's definition produces no absurdity in these contexts because none
of the cited uses is inconsistent with the supplied definition. Rather, each such use is subsumed
within that definition and either reasonably applies to a subclass of covered persons or could
reasonably extend to noncustomers. 61  Incidental use of defined terms in a narrower fashion does
not mean that, contrary to their otherwise expansive definition, the terms actually carry a narrower
meaning throughout the tariff. 62


61 For example, a person “utilizing” gas services could reasonably be responsible for “installing
and maintaining Consumer's housepiping” even though such person is not the utility's
customer, like a resident, tenant, or homeowner. It is not absurd for the tariff's definition of
“consumer” to encompass such a noncustomer. Likewise, the requirement that a “consumer”
provide information during the application process invokes the second portion of the
tariff's definition, referring to a person “who wants to utilize services,” meaning only a
prospective customer. Here, too, there is nothing unreasonable about extending the defined
term “consumer” to such a noncustomer. Nor does the requirement that notice be given
to a “customer” before terminating utility services alter the tariff's definition because the
narrower use is not repugnant to it. The fact that a narrower meaning might apply in some
instances does not mean that it applies in all instances.


62 See FPL Energy, LLC v. TXU Portfolio Mgmt. Co., L.P., 426 S.W.3d 59, 64 (Tex. 2014)
(construing contract language).


It would be useless—and unnecessary—for the tariff to provide a specific definition if the terms
were intended to carry only their ordinary meanings. And it would be useless—and unnecessary
—to make the tariff applicable to “consumers” if the tariff was intended only to bind “customers”
and “applicants” as those terms are ordinarily understood. Because it is possible to do so, we must
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construe the tariff to give effect to all of its terms so that none is rendered meaningless. 63  The
court of appeals erred in construing the term “consumer” as bearing the ordinary meaning of the
term “customer” because doing so renders the former surplusage and nullifies the tariff's stated
definition.


63 See TIC Energy & Chem., Inc. v. Martin, 498 S.W.3d 68, 74 (Tex. 2016) (construing “the
statute as a whole [and] giving effect to each provision so that none is rendered meaningless
or mere surplusage”); J.M. Davidson, Inc. v. Webster, 128 S.W.3d 223, 229 (Tex. 2003)
(“[W]e must examine and consider the entire writing in an effort to harmonize and give effect
to all the provisions of the contract so that none will be rendered meaningless.”).


Because the evidence conclusively establishes that the Ramirezes actually utilized CenterPoint's
services, they are “consumers” even though they neither paid nor contracted for those services and
generally would not be considered to be CenterPoint's customers under the ordinary meaning of
that term. Rather than giving rise to an absurdity, the breadth of the tariff's definition accords with
a practical understanding that a gas utility's rate-regulated services may be “utilized” by someone
other than the person whose name is on the utility bill.


2. Section 14's Limitation of Liability Applies


[8] The Ramirezes’ injuries fall within the express scope of the limitation of liability in Section
14 because it is undisputed that the gas leak at the Castillo residence occurred after the point of
delivery from a leak in the housepiping at the unused connections for gas appliances in the laundry
room. The Ramirezes nonetheless argue that Section 14 cannot be applied as written *217  because
Texas law provides that a tariff governs only the relationship between the utility and a customer,
as that term is commonly understood. The court of appeals agreed. Although acknowledging that
this Court had not directly addressed the issue, the appeals court cited statements in our precedent
to the effect that a tariff governs the relationship between a utility and its customers and prohibits
customers from suing the utility over issues the tariff's terms govern. 64  The court also relied
on opinions from two sister courts, Lone Star Caliper Co. v. Talty Water Supply Corp. 65  and
Henderson v. Central Power & Light Co., 66  both of which declined to enforce tariffs against
noncustomers. 67


64 628 S.W.3d 530, 537 (Tex. App.—San Antonio 2020) (referring to Sw. Elec. Power Co. v.
Grant, 73 S.W.3d 211, 217, 222 (Tex. 2002), and City of Richardson v. Oncor Elec. Delivery
Co. LLC, 539 S.W.3d 252, 254 (Tex. 2018)).


65 102 S.W.3d 198, 202-03 (Tex. App.—Dallas 2003, pet. granted, judgm't vacated w.r.m.).
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66 977 S.W.2d 439, 447 (Tex. App.—Corpus Christi 1998, pet. denied).


67 628 S.W.3d 530, 537-39 (Tex. App.—San Antonio 2020).


[9]  [10] The court of appeals erred in treating the tariff as if it were a private contract between
CenterPoint and its customers. A public utility's tariff has “the force and effect of law” and is
not “a mere contract.” 68  By approving the tariff, the regulatory agency—not the parties to the
transaction—fixed the terms and conditions under which the utility's services are provided. 69  “The
law, not a contract between the parties, prescribes the classifications, rates and liabilities attendant
thereon,” 70  and it is axiomatic that laws apply to those who fall within their ambit regardless
of assent or even knowledge. 71  Accordingly, the absence of either knowledge or consent on the
Ramirezes’ part does not preclude enforcement of the tariff according to its plain terms. 72


68 Grant, 73 S.W.3d at 217, 222; see, e.g., W. Union Tel. Co. v. Esteve Bros. & Co., 256 U.S.
566, 572, 41 S.Ct. 584, 65 L.Ed. 1094 (1921) (explaining that an approved tariff governs
the utility's services “not as ... a matter of contract, ... but [as] a matter of law”); City of
Richardson, 539 S.W.3d at 263.


69 W. Union, 256 U.S. at 571, 41 S.Ct. 584; Trammell v. W. Union Tel. Co., 57 Cal. App. 3d
538, 550, 129 Cal.Rptr. 361 (1976).


70 Trammell, 57 Cal. App. 3d at 550, 129 Cal.Rptr. 361 (emphasis added).


71 W. Union, 256 U.S. at 569, 571-73, 41 S.Ct. 584.


72 Id. at 572, 41 S.Ct. 584.


The court of appeals misread our precedent as imposing such a constraint. While it is accurate to
say that we have held that a tariff is binding on a customer, we have never held that it is not binding
on a noncustomer notwithstanding tariff language that makes it so. The cases of this Court that
were referenced in the court of appeals’ opinion involved the tort claims of customers, and our
statements to the effect that a tariff governs the relationship and liability between a utility and a
customer are but a truism, not a rule of limitation.


The court of appeals’ opinions in Lone Star Caliper and Henderson might be distinguishable on the
terms of the tariffs at issue there except for the breadth of the language used in those opinions. That
is arguably the case in Henderson, in which the tariff expressly limited the indemnity and release
clause to the “customer” and did not provide a special definition of that term. 73  But rather than
relying solely on *218  the ordinary meaning of the tariff's terms, the court's opinion, as written,
could be construed more expansively. Lone Star Caliper also seems to apply an absolute rule of
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nonenforceability under a contract theory of enforcement. 74  To the extent those cases conflict
with our decision today, we disapprove them.


73 977 S.W.2d 439, 447 (Tex. App.—Corpus Christi 1998, pet. denied) (holding that the
plaintiffs were “consumers” for purposes of the Texas Deceptive Trade Practices Act but not
“customers” of electricity to which the tariff's release and indemnity provision applied under
the ordinary meaning of that term).


74 102 S.W.3d 198, 202-03 (Tex. App.—Dallas 2003, pet. granted, judgm't vacated w.r.m.) (“In
order to enforce the terms of the tariff against Lone Star, Talty must first establish that Lone
Star is one of its customers. This is an essential element of the affirmative defense.”).


We hold that the tariff's liability limitation in Section 14 is enforceable against the Ramirezes’
negligence claims. This result derives not only from the tariff's plain language but also accords with
our precedent and the economic reality that public utilities do not operate in the same environment
as unregulated businesses. In Auchan, we observed that


“a public utility, being strictly regulated in all operations with considerable curtailment of its
rights and privileges shall likewise be regulated and limited as to its liabilities. In consideration
of its being peculiarly the subject of state control, ‘its liability is and should be defined and
limited.’ There is nothing harsh or inequitable in upholding such a limitation of liability when
it is thus considered that the rates as fixed by the Commission are established with the rule of
limitation in mind.” 75


As a regulated entity, CenterPoint has no ability to limit who may use its services and no control
over who a paying customer allows to use its services—whether it is the customer's roommate,
significant other, or a hundred guests at a party. As we explained in Grant, tariff provisions
limiting a utility's liability enable utilities to provide vital services in an effective, consistent,
nondiscriminatory, and cost-efficient manner. 76  Without a limitation of liability, the potential for
substantial damages awards either threatens the financial integrity of the utility or must be passed
on with regulatory approval to all rate payers. Those consequences ensue whether the tort claims
come from the bill payer or the bill payer's cohabitants and guests.


75 Hous. Lighting & Power Co. v. Auchan USA, Inc., 995 S.W.2d 668, 674-75 (Tex. 1999)
(quoting Cole v. Pac. Tel. & Tel. Co., 112 Cal.App.2d 416, 246 P.2d 686, 688 (1952)).


76 73 S.W.3d 211, 217, 221-22 (Tex. 2002); see L.A. Cellular Tel. Co. v. Superior Ct. of L.A.
Cnty., 65 Cal.App.4th 1013, 76 Cal. Rptr. 2d 894, 897 (1998) (enforcing a tariff to preclude
personal-injury claims and recognizing the existence of “an equitable trade-off—the power
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to regulate rates and to set them below the amount an unregulated provider might otherwise
charge requires a concomitant limitation on liability”).


Other jurisdictions have similarly concluded that a tariff's liability limitations may extend to
noncustomers because tariffs have the force and effect of law and liability limitations are an
inherent part of the filed rate. 77  While some courts have *219  held that limitations of liability
are not enforceable as to noncustomers or as to personal-injury claims of customers, those cases
are distinguishable because they involve different tariff language, 78  challenges to the scope of
regulatory authority, 79  or an explicit repudiation of the precedent of this Court. 80


77 See Leo v. Nationstar Mortg. LLC, 964 F.3d 213, 217 & n.4 (3d Cir. 2020) (holding that
the filed-rate doctrine applied even though the party suing did not pay the premium on the
underlying tariff); Patel v. Specialized Loan Servicing, LLC, 904 F.3d 1314, 1322 (11th Cir.
2018) (“An important, though heretofore overlooked, corollary of the nondiscrimination
and nonjusticiability principles is that the filed-rate doctrine's applicability does not turn
on whether the plaintiff is a rate-payer.... Even non-customers, for instance, cannot directly
challenge a filed rate.”); U.S. Airways, Inc. v. Qwest Corp., 238 Ariz. 413, 361 P.3d 942,
946-49 (Ariz. Ct. App. 2015) (holding that a tariff's limitation of liability extended to a
noncustomer's claims), aff'd in relevant part & depublished in nonrelevant part, 241 Ariz.
182, 385 P.3d 412 (2016) (per curiam); Colich & Sons v. Pac. Bell, 198 Cal.App.3d 1225, 244
Cal. Rptr. 714, 718 (1988) (holding that a tariff's limitation of liability provision is binding
on the public generally because such a provision is an inherent part of the utility's established
rates and has the force and effect of law); Trammell v. W. Union Tel. Co., 57 Cal. App. 3d 538,
551, 553, 129 Cal.Rptr. 361 (1976) (“As the tariff and the limitation of liability provisions
have the force and effect of law, they are binding on the public generally and necessarily on
the recipient of the telegram.”); cf. Rothstein v. Balboa Ins. Co., 794 F.3d 256, 259 (2d Cir.
2015) (“[A] claim challenging a regulator-approved rate is subject to the filed rate doctrine
whether or not the rate is passed through an intermediary. The claim is therefore barred if it
would undermine the regulator's rate-setting authority ....”).


78 See Marriott Corp. v. Chesapeake & Potomac Tel. Co., 124 Md.App. 463, 723 A.2d 454,
461 (Md. Ct. Spec. App. 1998) (“Reading Tariff No. 201 narrowly, as we must, we are
convinced that the Tariff applies only to C & P's direct customers.”); Vendola v. S. Bell Tel.
& Tel. Co., 474 So. 2d 275, 278 (Fla. Dist. Ct. App. 1985) (“The tariff will not yield to
the construction contended for by Southern Bell.”); Abel Holding Co., Inc. v. Am. Dist. Tel.
Co., 147 N.J.Super. 263, 371 A.2d 111, 114-15 (N.J. Sup. Ct. App. Div. 1977) (“[W]here,
as here, the plain language of the limitation of liability clause does not specifically apply to
the situation involved, it will not be construed or applied so as to limit the right of one not
a party to the contract to recover against one who is a party to the contract for the latter's
tortious conduct.”).
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79 Tyus v. Indianapolis Power & Light Co., 134 N.E.3d 389, 406-08 (Ind. Ct. App. 2019)
(holding that a tariff limiting liability for personal injuries to noncustomers was ultra vires
and void because the legislature did not give, or intend to give, the regulatory agency
the power to shield a public utility from liability caused by the utility's negligence to
noncustomers), transfer denied, 160 N.E.3d 512 (Ind. 2020).


80 See Pub. Serv. Comm'n v. Mo. Gas Energy, 388 S.W.3d 221, 231 & n.8 (Mo. Ct. App.
2012) (expressly disagreeing with Grant and other states in holding that the Missouri Public
Service Commission could not “abrogate a customer's right to sue a public utility company
for negligence involving personal injury or property damage”).


3. No Conflict with Local Ordinances


[11] In the alternative, the Ramirezes contend that the tariff cannot be enforced as written because
it must yield to a conflicting local building code ordinance applicable to “turning gas on.”
The ordinance adopts and incorporates the International Residential Code, which mandates that
“[b]efore any system of piping is put in service or concealed, it shall be tested to ensure that it
is gas tight”; “[d]uring the process of turning gas on into a system of new gas piping, the entire
system shall be inspected to determine that there are no open fittings or ends and that all valves at
unused outlets are closed and plugged or capped”; and subject to certain exceptions, “[g]as outlets
that do not connect to appliances shall be capped gas tight.” 81


81 See City of Laredo, Tex., Code of Ordinances §§ 7-1,
7-7. 25-3, 25-6 (adopting the International Residential Code)
(1985) (available at https://library.municode.com/TX/laredo/codes/code_of_ordinances?
nodeId=PTIICOOR_CH7BUBURE); INT'L RESIDENTIAL CODE §§ G2415.13,
G2415.17, G2417.6.2.


The local ordinance does not conflict with the tariff's limitation of liability. 82  *220  Even if the
ordinance created a private cause of action, which CenterPoint disputes, that cause of action would
not give rise to a conflict. A liability limitation only comes into play if the utility could be liable
for violating some duty or obligation imposed by law or contract. An ordinance imposing a duty
is not inconsistent with a tariff provision limiting liability for damages; to the contrary, they are
correlated with one another. Both can be given effect even though the result is a bar to any liability
flowing from breach of any duty the ordinance imposes. 83


82 Cf. Del Carmen Canas v. CenterPoint Energy Res. Corp., 418 S.W.3d 312, 315-16, 323
(Tex. App.—Houston [14th Dist.] 2013, no pet.) (Frost, C.J., concurring in part) (holding
that enforcement of the limitation of liability in Section 14 of CenterPoint's tariff did not



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049184967&pubNum=0007902&originatingDoc=I6aff9e108b5911eca4e4908e984ec08d&refType=RP&fi=co_pp_sp_7902_406&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7902_406 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052592563&pubNum=0007902&originatingDoc=I6aff9e108b5911eca4e4908e984ec08d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028944830&pubNum=0004644&originatingDoc=I6aff9e108b5911eca4e4908e984ec08d&refType=RP&fi=co_pp_sp_4644_231&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_231 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028944830&pubNum=0004644&originatingDoc=I6aff9e108b5911eca4e4908e984ec08d&refType=RP&fi=co_pp_sp_4644_231&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_231 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002211182&pubNum=0004644&originatingDoc=I6aff9e108b5911eca4e4908e984ec08d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032187712&pubNum=0004644&originatingDoc=I6aff9e108b5911eca4e4908e984ec08d&refType=RP&fi=co_pp_sp_4644_315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_315 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032187712&pubNum=0004644&originatingDoc=I6aff9e108b5911eca4e4908e984ec08d&refType=RP&fi=co_pp_sp_4644_315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_315 





CenterPoint Energy Resources Corp. v. Ramirez, 640 S.W.3d 205 (2022)
Util. L. Rep. P 27,558, 65 Tex. Sup. Ct. J. 426


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 23


conflict with, or relieve CenterPoint of the obligation to comply with, federal regulations
imposing a duty to provide natural gas that is readily detectible to a person with a normal
sense of smell); id. at 333-34 (Christopher, J., concurring in part) (explaining that none
of the federal regulations the plaintiff relied on conflicted with the limitation of liability
provision in Section 14 and, to the extent the regulations imposed a duty, the tariff did not
relieve CenterPoint of its obligation to comply with the regulatory scheme, which remained
enforceable through statutory remedies and enforcement mechanisms that afford protection
to the public).


83 Cf. BCCA Appeal Grp., Inc. v. City of Hous., 496 S.W.3d 1, 7 (Tex. 2016) (“[A] general
law and a city ordinance will not be held repugnant to each other if any other reasonable
construction leaving both in effect can be reached.”). We also note that the local building
ordinances include their own enforcement mechanism for the public's protection that
are unaffected by any limitation of CenterPoint's liability in a private cause of action.
See City of Laredo, Tex., Code of Ordinances § 1-6 (governing general penalties and
continuing violations) (1985) (available at https://library.municode.com/TX/laredo/codes/
code_of_ordinances?nodeId=PTIICOOR_CH7BUBURE).


4. No Open Courts Violation


[12] Nor does enforcement of the tariff violate the Texas Constitution's mandate that “[a]ll
courts shall be open, and every person for an injury done him, in his lands, goods, person
or reputation, shall have remedy by due course of law.” 84  This provision “includes at least
three separate constitutional guarantees: 1) courts must actually be operating and available; 2)
the Legislature cannot impede access to the courts through unreasonable financial barriers, and
3) meaningful remedies must be afforded.” 85  The Ramirezes’ cursory open-courts argument
suggests that enforcement of the tariff's provisions limiting liability would contravene the third
guarantee, which precludes the Legislature from “abrogat[ing] the right to assert a well-established
common law cause of action unless the reason for [the Legislature's] action outweighs the litigants’
constitutional right of redress.” 86  A litigant challenging legislative action on open-courts grounds
must show that (1) “the litigant has a cognizable common law cause of action that is being
restricted” and (2) “the restriction is unreasonable or arbitrary when balanced against the purpose
and basis of the statute.” 87


84 TEX. CONST. art. I, § 13.


85 Trinity River Auth. v. URS Consultants, Inc.-Tex., 889 S.W.2d 259, 261 (Tex. 1994).


86 Id. (quoting Tex. Ass'n of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 448 (Tex. 1993)).
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87 Id. at 262.


Assuming the open-courts provision is implicated here, enforcement of the limitation of liability
in Section 14 does not infringe the Ramirezes’ constitutional rights. The tariff does not withdraw
all remedies or avenues of redress 88  or make *221  a remedy by due course of law contingent on
an impossible condition. 89  Section 14 of the tariff is narrow, does not (and did not) preclude the
Ramirezes from seeking a remedy as against other parties for their indivisible injuries, and for the
reasons articulated above, is not unreasonable or arbitrary when balanced against its purposes.


88 See Travelers Indem. Co. v. Fuller, 892 S.W.2d 848, 853 (Tex. 1995) (recognizing that
the open-courts provision generally “restricts the legislature's ability to withdraw all legal
remedies from one having a cause of action well established and well defined in the common
law”).


89 See Nelson v. Krusen, 678 S.W.2d 918, 921-23 (Tex. 1984) (discussing circumstances under
which impossible conditions preclude meaningful access to the courts and holding that, as
applied, an Insurance Code provision establishing a two-year limitations period for medical
maltreatment violated the open-courts provision).


III. Conclusion


CenterPoint is entitled to judgment as a matter of law because (1) the limitation of liability in its
filed and approved tariff is reasonable, enforceable, and binding under the filed-rate doctrine and
(2) the tariff plainly bars the utility's liability for ordinary negligence as alleged by the plaintiffs
in this case. We therefore reverse the court of appeals’ contrary judgment and render judgment
for CenterPoint.


Justice Huddle and Justice Young did not participate in the decision.


All Citations


640 S.W.3d 205, Util. L. Rep. P 27,558, 65 Tex. Sup. Ct. J. 426
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United States District Court, N.D. California.


Deborah COONEY, Plaintiff,
v.


The CALIFORNIA PUBLIC UTILITIES COMMISSION, et al., Defendants.


No. C 12–6466 CW
|


Signed July 15, 2014


Attorneys and Law Firms


Deborah Cooney, Wabasso, FL, pro se.


Peter L. Garchie, James P. McDonald, Ruben Tarango, Lewis Brisbois Bisgaard & Smith LLP,
San Diego, CA, for Defendants.


ORDER GRANTING DEFENDANTS' MOTIONS TO DISMISS (Docket Nos. 26, 28)


CLAUDIA WILKEN, United States District Judge


*1  Defendants the State of California, the California Public Utilities Commission (CPUC), CPUC
President Michael Peevey and California Attorney General Kamala Harris (the State Defendants)
and Defendant Itron, Inc. have filed motions to dismiss in this case. 1  Plaintiff opposes the motions
as to Defendants Peevey, Harris and Itron. Acknowledging that her claims against the CPUC and
the State of California are barred by the Eleventh Amendment, Plaintiff has filed a request that
the Court dismiss her claims against the CPUC and the State of California without prejudice to
refiling in state court. Having considered the parties' papers, the Court GRANTS Plaintiff's request
that the Court dismiss her claims against the CPUC and the State of California (Docket No. 36),
GRANTS the State Defendants' motion to dismiss (Docket No. 26) and GRANTS Itron's motion
to dismiss (Docket No. 28).


1 Plaintiff has not filed a certificate of service, indicating that she has effectively served
Defendant San Diego Gas and Electric. Moreover, in Plaintiff's motion for entry of default
as to San Diego Gas and Electric (SDG & E), Plaintiff states that she did not attempt to serve
the complaint until July 19, 2013. See Docket No. 51. This action commenced on December
20, 2012, more than 120 days before Plaintiff attempted to serve the complaint. Accordingly,



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0140996101&originatingDoc=I302c29200d7611e49607933b6fe2747a&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0464794701&originatingDoc=I302c29200d7611e49607933b6fe2747a&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0113088101&originatingDoc=I302c29200d7611e49607933b6fe2747a&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0151992701&originatingDoc=I302c29200d7611e49607933b6fe2747a&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Cooney v. California Public Utilities Commission, Not Reported in Fed. Supp. (2014)
2014 WL 3531270


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


the Court orders Plaintiff to show cause why her claims against SDG & E should not be
dismissed for failure to prosecute. See Fed.R.Civ.P. 4(m). If Plaintiff does not respond to
this order to show cause within fourteen days of the date of this order, her claims will be
dismissed.


BACKGROUND


This case relates to Plaintiff's claims that she was injured by radio waves released by smart
meters installed on her house and in her neighborhood. Plaintiff alleges that, as a result of these
injuries, she has been “forced to take refuge in the National Radio Quiet Zone in Green Bank,
WV” where she “sleeps in a cabin without electricity and can tolerate being in electricity for
only a few hours a day.” Complaint ¶ 1. Plaintiff alleges that Defendants violated bans on human
experimentation, fraudulently received federal funds, violated federal laws regulating pollutants,
caused her personal injury, violated her civil rights, violated her constitutional rights under the
First, Fourth, Fifth, Ninth, Tenth and Fourteenth amendments, committed battery and defrauded
her. Plaintiff also alleges a defective product liability claim against Defendant Itron.


Plaintiff seeks over $120 million in damages, but states that her damages will be reduced to $20
million if injunctive relief is granted such that she is able to return to live in California. In addition
to monetary damages, Plaintiff seeks declaratory relief and an injunction requiring the replacement
of all smart grid technology with the original analog equipment “until such time as a safe, reliable,
and efficacious Smart Grid can be designed, manufactured, procured, properly tested for health
and safety, and implemented; or until the people, through a referendum or through their elected
representatives, decide to discard, disband, and dismantle the Smart Grid program.” Complaint
¶ 125.


DISCUSSION


I. State Law Claims and Claims for Damages Against Attorney General Harris and CPUC
President Peevey
*2  Defendants Harris and Peevey argue that the claims against them are barred on several grounds.
First, any claims for damages are barred by the Eleventh Amendment, which bars damages actions
against state actors acting in their official capacity. Will v. Michigan Dep't of State Police, 491 U.S.
58, 71 (1989); Flint v. Dennison, 488 F.3d 816, 824–25 (9th Cir.2007). Moreover, the Eleventh
Amendment bars any state law claims asserted against Defendants Harris and Peevey. Pennhurst
State School & Hosp. v. Halderman, 465 U.S. 89, 121 (1984). The Court grants State Defendants'
motion to dismiss on these grounds and bars any claims against Harris and Peevey for state law
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claims or for money damages. Because amendment would be futile, dismissal is without leave to
amend.


II. Claims for Injunctive and Declaratory Relief Against Defendants Harris and Peevey


A. Defendant Harris
State Defendants next argue that the Eleventh Amendment also bars claims for prospective
injunctive relief against Defendant Harris. As stated above, the Eleventh Amendment generally
bars federal lawsuits against a state. However, Ex parte Young provides an exception for “actions
for prospective declaratory or injunctive relief against state officers in their official capacities for
their alleged violations of federal law.” 209 U.S. 123, 155–56 (1908).


State Defendants argue that the Ex parte Young exception to the Eleventh Amendment does not
apply to Defendant Harris because she has no connection to the implementation of the Smart
Grid. Ex parte Young requires that the state official sued “must have some connection with
the enforcement of the act.” Id. at 157. The California Attorney General has only a general
constitutional duty “to see that the laws of the state are uniformly and adequately enforced.” Cal.
Const. art. V, § 13.


Plaintiff counters that she wrote letters to Defendant Harris, notifying her of Plaintiff's concerns
with the Smart Grid. Plaintiff asserts, “Since the Plaintiff did send a letter describing the
circumstances to Defendant Harris personally, and Defendant Harris was and is the chief enforcer
of the law in the State, responsible for ensuring that all State agencies and employees comply with
law, then she had a reasonable duty to protect the Plaintiff.” Plaintiff's Opposition, Docket No. 33
at 7. However, Plaintiff provides no authority for this proposition and the Court is aware of none.


Indeed, the Ninth Circuit has held that the connection “must be fairly direct; a generalized duty
to enforce state law or general supervisory power over the persons responsible for enforcing the
challenged provision will not subject an official to suit.” Los Angeles County Bar Ass'n v. March
Fong Eu, 979 F.2d 697, 704 (9th Cir.1992). Here, Defendant Harris has only a generalized duty
to enforce state law. She does not have any specific authority over the Smart Grid. Accordingly,
Plaintiff's claims for prospective injunctive and declaratory relief against Defendant Harris are
dismissed. Because amendment would be futile, the dismissal is without leave to amend.


B. Defendant Peevey
State Defendants argue that Defendant Peevey is entitled to legislative immunity because the
CPUC “is not an ordinary administrative agency, but a constitutional body with broad legislative
and judicial powers.” Docket No. 34 at 6 (quoting Wise v. Pac. Gas & Elec. Co., 77 Cal App.
4th 287, 300 (1999). The Supreme Court has held that “state and regional legislators are entitled
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to absolute immunity from liability under § 1983 for their legislative activities.” Bogan v. Scott–
Harris, 523 U.S. 44, 49 (1998). “Absolute legislative immunity attaches to all actions taken ‘in
the sphere of legitimate legislative activity.’ ” Id. at 54 (quoting Tenney v. Brandhove, 341 U.S.
367, 376 (1951)).


*3  Here, Plaintiff is challenging Defendant Peevey's involvement in the implementation of the
Smart Grid. For example, Plaintiff's primary contention is that “Defendants recklessly approved,
mandated, facilitated, or allowed the Smart Meter roll out without conducting adequate research
as to the health effects of Smart Meter radiation” and that they continue to proceed with the Smart
Meter roll out “after being presented with reliable research, scientific and empirical evidence
proving the detrimental health effects of Smart Meter and similar radiation on humans.” Complaint
¶¶ 25, 26. Such decisions are “discretionary, policymaking decision[s]” typically granted
legislative immunity. Bogan, 523 U.S. at 55. Plaintiff correctly notes that purely ministerial acts
are not protected under legislative immunity. Notwithstanding Plaintiff's unsupported contention
that “[a]ll of the misconduct described in the Complaint is non-discretionary, administrative, or
ministerial in nature,” Plaintiff challenges discretionary legislative activity. Plaintiff's Opposition
at 11. Accordingly, the Court finds that Defendant Peevey is entitled to legislative immunity and
dismisses Plaintiff's claims against him. Because amendment would be futile, the dismissal is
without leave to amend.


III. Claims Against Defendant Itron


A. State Law Claims
Defendant Itron argues that Plaintiff's action is barred by both state and federal law. Itron first
notes that the California legislature authorized the CPUC to adopt rulemaking related to advanced
metering technologies for the Smart Grid. Cal. Pub. Util.Code §§ 8360, 8362. Further, the CPUC
has authorized the implementation of the Smart Grid and specifically authorized SDG & E to
purchase smart meters from Defendant Itron. Accordingly, Defendant Itron argues that the Court
lacks jurisdiction over Plaintiff's case challenging the implementation of the Smart Grid and the
installation of Itron smart meters. Defendant Itron relies on California Public Utilities Code §
1759, which provides,


No court of this state, except the Supreme Court and the court of appeal, to
the extent specified in this article, shall have jurisdiction to review, reverse,
correct, or annul any order or decision of the commission or to suspend or delay
the execution or operation thereof, or to enjoin, restrain, or interfere with the
commission in the performance of its official duties, as provided by law and the
rules of court.
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Cal. Pub. Util.Code § 1759. However, § 2106 of the California Public Utility Code provides,


Any public utility which does, causes to be done, or permits any act, matter,
or thing prohibited or declared unlawful, or which omits to do any act, matter,
or thing required to be done, either by the Constitution, any law of this State,
or any order or decision of the commission, shall be liable to the persons or
corporations affected thereby for all loss, damages, or injury caused thereby or
resulting therefrom.... An action to recover such loss, damage, or injury may be
brought in any court of competent jurisdiction by any corporation or person.


Cal. Pub. Util.Code § 2106.


The California Supreme Court has held that § 1759 bars private actions against utilities where the
relief granted would undermine a regulatory regime established by the CPUC. San Diego Gas &
Elec. Co. v. Superior Court (Covalt), 13 Cal.4th 893, 902–03 (1996). Moreover, § 2106 is limited
to “those situations in which an award of damages would not hinder or frustrate the commission's
declared supervisory and regulatory policies.” Waters v. Pacific Tel. Co., 12 Cal.3d 1, 4 (1974). The
California Supreme Court has applied a three-part test to resolve any conflict between § 1759 and
§ 2106. To determine whether an action is barred by § 1759, the California courts ask: “(1) whether
the PUC had the authority to adopt a regulatory policy on the subject matter of the litigation; (2)
whether the PUC had exercised that authority; and (3) whether action in the case before the court
would hinder or interfere with the PUC's exercise of regulatory authority.” Kairy v. SuperShuttle
International, 660 F.3d 1146, 1150 (9th Cir.2011) (citing Covalt, 13 Cal.4th at 923–35).


Here, the State Legislature has directed the CPUC to “determine the requirements for a smart grid
deployment plan consistent with Section 8360 and federal law” and to implement the smart grid
“in a manner that does not compromise customer or worker safety.” Cal. Pub. Util.Code §§ 8362,
8363. Based on that authority, the CPUC has, among other things, specifically authorized SDG &
E to purchase Defendant Itron's product. Accordingly, a finding that Defendant Itron's products
are unsafe under state law would undermine the CPUC's policy decision that installation of Itron's
products as part of SDG & E's Smart Grid was consistent with the State Legislature's directive
safely to implement the smart grid.


*4  Moreover, California Public Utilities Code § 1702 creates a process by which any person may
file a complaint before the CPUC regarding any rule or decision applicable to a public utility.
Review of decisions on such complaints rests with the California Supreme Court and the California
courts of appeal. Cal. Pub. Util.Code §§ 1703, 1759. Indeed, a group challenged the safety of the
Smart Meters installed by Pacific Gas and Electric (PG & E), which was resolved by the CPUC. See
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CPUC Decision 12–05–007 (May 10, 2012); CPUC Decision 12–06–017 (June 7, 2012); CPUC
Decision 10–12–001 (December 12, 2010). Plaintiff has not filed such a complaint.


Defendant Itron argues that § 1759 prohibits Plaintiff's entire action. However, Defendant Itron
does not cite any cases in which a court has dismissed federal causes of action based on § 1759,
and the Court is aware of none. Cf. Kairy, 660 F.3d at 1148 (addressing “whether a federal
district court lacks subject matter jurisdiction to determine whether passenger stage corporation
drivers are employees or independent contractors under California law); Nwabueze v. AT & T Inc.,
2011 U.S. Dist. LEXIS 8506, *33 (N.D.Cal.) (addressing contention that the “plaintiffs' state law
claims should be dismissed because they are within the exclusive jurisdiction of the [CPUC]”).
Accordingly, the Court will dismiss Plaintiff's state law claims against Defendant Itron for lack
of subject matter jurisdiction. Because amendment would be futile, the dismissal is without leave
to amend.


B. Federal Claims
Defendant Itron further argues that Plaintiff has failed to state a federal claim. On a motion under
Rule 12(b)(6) for failure to state a claim, dismissal is appropriate only when the complaint does
not give the defendant fair notice of a legally cognizable claim and the grounds on which it rests.
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). In considering whether the complaint is
sufficient to state a claim, the court will take all material allegations as true and construe them in
the light most favorable to the plaintiff. NL Indus., Inc. v. Kaplan, 792 F.2d 896, 898 (9th Cir.1986).
However, this principle is inapplicable to legal conclusions; “threadbare recitals of the elements
of a cause of action, supported by mere conclusory statements,” are not taken as true. Ashcroft v.
Iqbal, 556 U.S. 662, 678 (2009) (citing Twombly, 550 U.S. at 555).


When granting a motion to dismiss, the court is generally required to grant the plaintiff leave to
amend, even if no request to amend the pleading was made, unless amendment would be futile.
Cook, Perkiss & Liehe, Inc. v. N. Cal. Collection Serv. Inc., 911 F.2d 242, 246–47 (9th Cir.1990). In
determining whether amendment would be futile, the court examines whether the complaint could
be amended to cure the defect requiring dismissal “without contradicting any of the allegations of
[the] original complaint.” Reddy v. Litton Indus., Inc., 912 F.2d 291, 296 (9th Cir.1990).


Plaintiff alleges two federal claims against Defendant Itron. 2  First, she alleges that Defendant
Itron has violated federal prohibitions on human experimentation, citing 45 C.F.R. part 46 and 42
U.S.C. § 3515b. Section 3515b provides:


None of the funds appropriated by this Act or subsequent Departments of
Labor, Health and Human Services, and Education, and Related Agencies
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Appropriations Acts shall be used to pay for any research program or project or
any program, project, or course which is of an experimental nature, or any other
activity involving human participants, which is determined by the Secretary or
a court of competent jurisdiction to present a danger to the physical, mental,
or emotional well-being of a participant or subject of such program, project,
or course, without the written, informed consent of each participant or subject,
or a participant's parents or legal guardian, if such participant or subject is
under eighteen years of age. The Secretary shall adopt appropriate regulations
respecting this section.


*5  42 U.S.C. § 3515b. Title 45 C.F.R. part 46 sets out the Department of Health and Human
Services' rules for the “Protection of Human Subjects” in research “conducted, supported or
otherwise subject to regulation by any federal department or agency which takes appropriate
administrative action to make the policy applicable to such research.” 15 C.F.R. § 46.101.


2 Plaintiff's complaint also alleges that Defendants fraudulently received federal funds.
However every allegation related to that claim describes actions by Defendant SDG & E.
The complaint also alleges various constitutional claims, but Plaintiff clearly states that those
claims “appl[y] specifically to Defendants State, CPUC, Peevey and Harris.” Complaint ¶
80. Accordingly, the Court finds that these claims were not plead against Defendant Itron.


Plaintiff asserts that “Defendants did not properly inform Plaintiff or any other California residents
that they would be the subjects of a state-wide grand experiment on the health effects of Smart
Meter radiation.” Complaint ¶ 38. Plaintiff further asserts that “Defendants never followed up or
kept records of the health effects that they were supposed to be studying.” Id. at ¶ 40. However,
there are no allegations to support a finding that the smart meter program was an “experiment”
or research project regarding the health effects of radiation. Accordingly, these statutes and
regulations are not applicable to Defendants' conduct in this case. The Court dismisses Plaintiff's
human experimentation claim. Because amendment would be futile, the dismissal is without leave
to amend.


Plaintiff next alleges that Defendants violated the Hazardous Substances Labeling Act, which
prohibits, among other things, “[t]he introduction or delivery for introduction into interstate
commerce of any misbranded hazardous substance or banned hazardous substance.” 15 U.S.C.
§ 1263. Plaintiff bases this claim on her allegation that “radiation from Smart Meter equipment
qualifies as a hazardous substance based on its toxicity.” Complaint ¶ 67. However, Defendant
Itron has not introduced the radio frequency signals into interstate commerce. Rather, it creates
Smart Meters, which are sold in interstate commerce. Moreover, the radio frequency signals
emitted by Defendant Itron's product are neither a hazardous substance requiring special labeling
nor a banned hazardous substance. Indeed, the Hazardous Substances Labeling Act is concerned
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with items such as “[c]harcoal briquettes and other forms of charcoal in containers for retail sale
and intended for cooking or heating,” turpentine, fireworks, and products containing chemicals
such as formaldehyde, benzene and methyl alcohol. 16 C.F.R. §§ 1500.12–1500.14. Accordingly,
the Court finds that Plaintiff has failed to state a claim under the Hazardous Substances Labeling
Act. Because amendment would be futile, the dismissal is without leave to amend.


CONCLUSION


For the foregoing reasons, the Court GRANTS the State Defendants' motion to dismiss (Docket
No. 26) and GRANTS Defendant Itron's motion to dismiss (Docket No. 28). In addition, the Court
GRANTS Plaintiff's request that the Court dismiss her claims against the CPUC and the State of
California (Docket No. 36).


IT IS SO ORDERED.


All Citations


Not Reported in Fed. Supp., 2014 WL 3531270


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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101 Cal.App.4th 1395, 125 Cal.Rptr.2d 445, 02 Cal.
Daily Op. Serv. 9449, 2002 Daily Journal D.A.R. 10,581


DAVID CUNDIFF et al., Plaintiffs and Appellants,
v.


GTE CALIFORNIA INCORPORATED et al., Defendants and Respondents.


No. B151296.
Court of Appeal, Second District, Division 3, California.


Sept. 12, 2002.


[Opinion certified for partial publication. *  ]


* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of part IV of the Discussion.


SUMMARY


Customers of companies supplying telephones and telephone service filed an action for damages
alleging that the companies deceived them by not providing them with information concerning
the monthly rental charge for their telephones furnished by defendants, resulting in plaintiffs'
unknowingly paying monthly rent for telephones they did not use or for telephones with a value
less than the cumulative rent plaintiffs paid for them. The trial court sustained defendants' demurrer
without leave to amend and dismissed the action, finding that the action was barred by Pub. Util.
Code, § 1759, which defines and limits the power of courts to pass judgment on, or interfere
with, what the Public Utilities Commission does. (Superior Court of Los Angeles County, No.
BC237806, Wendell Mortimer, Jr., Judge.)


The Court of Appeal reversed and remanded for further proceedings. The court held that the action
was authorized by Pub. Util. Code, § 2106, which explicitly authorizes courts to hear claims
against public utilities for damages. The action did not challenge the right of telephone utilities
to rent telephones to their customers; nor did it challenge rates. It would not have the effect of
reversing, correcting, or annulling any decision or order of the commission. The court further held
that the trial court abused its discretion when it determined the doctrine of primary jurisdiction
should be applied to require plaintiffs to first seek relief from the commission. The subject of the
suit-defendants' alleged intentional or negligent misrepresentation about the true nature of their
equipment rental charges-was not a topic about which the commission would have more expertise
than the trial court. (Opinion by Croskey, Acting P. J., with Kitching and Aldrich, JJ., concurring.)
*1396
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Scope of Review--Rulings on Demurrers.
A demurrer tests the sufficiency of the allegations in a complaint as a matter of law. The appellate
court reviews the sufficiency of the challenged complaint de novo and accepts as true the properly
pleaded allegations of fact in the complaint, but not the contentions, deductions, or conclusions of
fact or law. The court also accepts as true facts that may be inferred from those expressly alleged.
The court considers matters that may be judicially noticed and gives the complaint a reasonable
interpretation, reading it as a whole and its parts in their context. The court does not concern itself
with whether the plaintiffs will be able to prove the facts that they allege in their complaint. The
judgment or order of dismissal must be affirmed if any one of the grounds for demurrer raised by
the defendants is well taken and disposes of the complaint.


(2)
Pleading § 30--Demurrer to Complaint--Hearing and Determination-- Amendment.
It is error to sustain a general demurrer if the complaint states a cause of action under any possible
legal theory. It is an abuse of the trial court's discretion to sustain a demurrer without leave to
amend if there is a reasonable possibility the plaintiffs can amend the complaint to allege any cause
of action. To prove abuse of discretion, the plaintiffs must demonstrate how the complaint can be
amended. Such a showing can first be made to the reviewing court.


(3)
Public Utilities § 20--Public Utilities Commission--Exercise of Jurisdiction--Jurisdiction of Courts
over Utilities.
Pub. Util. Code, § 2106, and Pub. Util. Code, § 1759, address different things. Pub. Util. Code, §
1759, defines and limits the power of courts to pass judgment on, or interfere with, what the Public
Utilities Commission does. Pub. Util. Code, § 2106, on the other hand, confirms the full power
of the courts to pass judgment on what utilities do. Pub. Util. Code, § 2106, explicitly authorizes
California courts to hear claims against public utilities for damages. The similarity between the two
statutes is that they both dictate which courts have jurisdiction to engage in these activities. Only
appellate courts can review decisions and orders of the commission and interfere with its actions,
whereas suits for relief against utilities can be brought in the trial court. However, a plaintiff's
attempt to obtain relief under Pub. Util. Code, § 2106, may have the effect of interfering with the
commission's regulation of utilities.
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(4)
Public Utilities § 20--Public Utilities Commission--Exercise of Jurisdiction--Jurisdiction of Courts
over Utilities--Actions for Damages.
Pub. Util. Code, § 2106, which explicitly authorizes California *1397  courts to hear claims against
public utilities for damages, must be construed as limited to those situations in which an award of
damages would not hinder or frustrate the Public Utilities Commission's declared supervisory and
regulatory policies. An action for damages against a public utility pursuant to section Pub. Util.
Code, § 2106, is barred by Pub. Util. Code, § 1759 (defining and limiting the power of courts to
pass judgment on, or interfere with, what the Public Utilities Commission does), not only when
an award of damages would directly contravene a specific order or decision of the commission,
i.e., when it would reverse, correct, or annul that order or decision, but also when an award of
damages would have the effect of undermining a general supervisory or regulatory policy of the
commission, i.e., when it would hinder or frustrate or interfere with or obstruct that policy. Thus,
trial courts have concurrent jurisdiction with the commission over controversies between utilities
and others not inimical to the purposes of the Public Utility Act.


(5a, 5b)
Public Utilities § 20--Public Utilities Commission--Exercise of Jurisdiction--Jurisdiction of Courts
over Utilities--Action for Damages-- Against Telephone Company--Deceit.
In an action for damages against companies supplying telephones and telephone service, filed
by customers alleging that defendants deceived them by not providing them with information
concerning the monthly rental charge for their telephones furnished by defendants, resulting in
plaintiffs' unknowingly paying monthly rent for telephones they did not use or for telephones with
a value less than the cumulative rent plaintiffs paid for them, the trial court erred in sustaining
defendants' demurrer without leave to amend. Contrary to the trial court's ruling that the action was
barred by Pub. Util. Code, § 1759, which defines and limits the power of courts to pass judgment
on, or interfere with, what the Public Utilities Commission does, the action was authorized by
Pub. Util. Code, § 2106, which explicitly authorizes courts to hear claims against public utilities
for damages. The action did not challenge the right of telephone utilities to rent telephones to
their customers; nor did it challenge rates. It would not have the effect of reversing, correcting, or
annulling any decision or order of the commission.


[See 8 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional Law, § 893; West's Key Number
Digest, Public Utilities  181.]


(6)
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Public Utilities § 20--Public Utilities Commission--Exercise of Jurisdiction--Jurisdiction of Courts
over Utilities--Action for Damages-- Against Telephone Company--Deceit--Effect of Action by
*1398  Public Utilities Commission.
An action for damages against companies supplying telephones and telephone service, filed
by customers alleging that defendants deceived them by not providing them with information
concerning the monthly rental charge for their telephones furnished by defendants, resulting in
plaintiffs' unknowingly paying monthly rent for telephones they did not use or for telephones with a
value less than the cumulative rent plaintiffs paid for them, was not precluded by the Public Utilities
Commission's having already been presented with administrative claims by two of defendants'
customers that challenged the billing practice at issue. One of the claims was dismissed, and
the other had no effect on plaintiffs' case. Moreover, even when the commission's investigation
of a public utility results in a favorable outcome for the utility, such a determination does not
necessarily preclude a suit from going forward against that utility. Also, it was not shown that a
finding favorable to defendants would be part of a broad and continuing supervisory or regulatory
program related to routine commission proceedings such as ratemaking or rulemaking so as to
preclude a private action.


(7)
Administrative Law § 4--Powers and Functions of Administrative Agencies--Doctrine of Primary
Jurisdiction.
The doctrine of primary jurisdiction of regulatory agencies (also known as the doctrines of prior
resort and preliminary jurisdiction) is concerned with situations where an issue should be addressed
by an administrative agency for its initial determination because there is a need for (1) uniformity
of application of administrative regulations and uniformity of answers to administrative questions,
and (2) the expert and specialized knowledge of the relevant agency, i.e., the expertise that a
regulatory agency can bring to a conflict. The doctrine advances two related policies. It enhances
court decisionmaking and efficiency by allowing courts to take advantage of administrative
expertise, and it helps assure uniform application of regulatory laws. There is no rigid formula
for when the doctrine is applied. Resolution generally hinges on a court's determination of the
extent to which the policies are implicated in a given case. Courts will also consider whether
applying the doctrine presents an inadequate remedy to litigants, such as whether there would be
an unreasonable expense and delay. This discretionary approach leaves courts with considerable
flexibility to avoid application of the doctrine in appropriate situations, as required by the interests
of justice.


(8)
Administrative Law § 85--Judicial Review and Relief--Exhaustion of Administrative Remedies--
Relation to Doctrine of Primary Jurisdiction.
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The doctrine of primary jurisdiction is related to the doctrine of exhaustion of administrative
remedies in that both involve the *1399  question whether an administrative agency should first
hear (or rehear) a dispute prior to it being presented to a court. The exhaustion of administrative
remedies doctrine is applied where an administrative agency must be the first body to consider
a matter; the doctrine of primary jurisdiction applies where a claim can originally be addressed
in a court, but would be better addressed first by an administrative body. The latter doctrine does
not preclude judicial consideration of the case, but rather suspends judicial action pending the
administrative agency's views.


(9)
Public Utilities § 20--Public Utilities Commission--Exercise of Jurisdiction--Jurisdiction of
Courts over Utilities--Action for Damages-- Telephone Company--Deceit--Doctrine of Primary
Jurisdiction.
In an action for damages against companies supplying telephones and telephone service, filed
by customers alleging that defendants deceived them by not providing them with information
concerning the monthly rental charge for their telephones furnished by defendants, resulting in
plaintiffs' unknowingly paying monthly rent for telephones they did not use, or for telephones with
a value less than the cumulative rent plaintiffs paid for them, the trial court abused its discretion
when it determined the doctrine of primary jurisdiction required plaintiffs to first seek relief from
the Public Utilities Commission. The subject of the suit-defendants' alleged intentional or negligent
misrepresentation about the true nature of their equipment rental charges-was not a topic about
which the commission would have more expertise than the trial court, or even as much expertise.
Also, plaintiffs' case did not involve matters that required a uniformity in application of regulatory
law.


COUNSEL
Hadsell & Stormer, Dan Stormer; Law Offices of Marc Coleman and Marc Coleman for Plaintiffs
and Appellants.
Munger, Tolles & Olson, Henry Weissmann, Richard Drooyan and A. Tali Zer-Ilan for Defendants
and Respondents.


CROSKEY, Acting P. J.


Plaintiffs David Cundiff, Jennifer Cundiff, John Debruin, and Eva Debruin (plaintiffs) appeal from
an order of dismissal *1400  entered after the trial court sustained, without leave to amend, the
demurrer of defendants GTE California Incorporated and Verizon California, Inc. (GTE California,
Verizon California, collectively defendants) to plaintiffs' first amended complaint. 1
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1 According to the parties, GTE California and Verizon California are actually the same entity,
in that the latter was formerly known as the former, with the name change occurring in June
2000.


Defendants are in the business of supplying telephone service to portions of the State of California.
Part of their business includes supplying telephone equipment to their customers, including
telephones. This suit concerns defendants' rental charges for such telephones. Plaintiffs, who seek
certification as a class on behalf of all persons similarly situated to themselves, contend defendants
charge their customers for obsolete or nonexistent telephones, and have imposed such charges,
either intentionally or negligently, for over 15 years, without their customers' knowledge. 2


2 In our use of the word “plaintiffs” throughout this opinion, we include the members of the
proposed class.


Defendants' demurrer was sustained when the trial court ruled that section 1759 of the Public
Utilities Code gives the Public Utilities Commission (the commission) either exclusive or primary
jurisdiction over the matters alleged in the amended complaint. 3  Plaintiffs contend this case is not
governed by section 1759, but rather by Public Utilities Code section 2106, and therefore original
jurisdiction is proper in the trial court. 4  Plaintiffs also contend the doctrine of primary jurisdiction
does not bar this suit, nor require its stay.


3 Public Utilities Code section 1759 (section 1759) states: “(a) No court of this state, except
the Supreme Court and the court of appeal, to the extent specified in this article, shall have
jurisdiction to review, reverse, correct, or annul any order or decision of the commission
or to suspend or delay the execution or operation thereof, or to enjoin, restrain, or interfere
with the commission in the performance of its official duties, as provided by law and the
rules of court.
“(b) The writ of mandamus shall lie from the Supreme Court and from the court of appeal
to the commission in all proper cases as prescribed in Section 1085 of the Code of Civil
Procedure.”


4 Public Utilities Code section 2106 (section 2106) states in relevant part: “Any public utility
which does, causes to be done, or permits any act, matter, or thing prohibited or declared
unlawful, or which omits to do any act, matter, or thing required to be done, either by the
Constitution, any law of this State, or any order or decision of the commission, shall be
liable to the persons or corporations affected thereby for all loss, damages, or injury caused
thereby or resulting therefrom. If the court finds that the act or omission was willful, it may, in
addition to the actual damages, award exemplary damages. An action to recover for such loss,
damage, or injury may be brought in any court of competent jurisdiction by any corporation
or person.” (Italics added.)
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Our examination of the relevant statutes and cases leads us to conclude that (1) the commission
does not have exclusive jurisdiction over this case, *1401  (2) it was an abuse of discretion to
find that the commission has primary jurisdiction over this case, and (3) plaintiffs have stated facts
sufficient to constitute multiple causes of action. Therefore, we will reverse the order of dismissal
and remand this case for further proceedings.


Background of the Case


1. The Amended Complaint


a. The Alleged Facts of the Case
This suit was filed in October 2000. According to the amended complaint (hereinafter the
complaint), defendants have enjoyed a virtual monopoly of all residential telephone customers
within that part of California to which defendants provide telephone service. David and Jennifer
Cundiff have been customers of defendants since at least 1984, while John and Eva DeBruin have
been defendants' customers since at least 1972. Plaintiffs seek class certification for defendants'
customers who have, within the four years prior to the filing of the complaint, paid defendants'
monthly “equipment rental” charge, which plaintiffs describe as being a charge for “obsolete or
non-existent telephones.” Plaintiffs define “obsolete” as “any rotary or other telephone provided
by [d]efendants for which the residential customer has been charged rental fees for more than five
years.”


The complaint alleges that in 1984, telephone companies were required to deregulate, which
enabled telephone customers to purchase telephone equipment from sources other than their
telephone service provider. Prior to that, residential telephone customers were required to rent
telephones from their telephone service provider, such as GTE California. Between 1985 and 1988,
other telephone companies, such as Pacific Bell, eliminated their telephone rental program; GTE
California, however, continued to bill its customers for rental telephones. 5  *1402


5 The trial court judicially noticed exhibit B to defendants' demurrer. Exhibit B is an
August 1985 decision of the commission respecting the detariffing of “customer premises
equipment” (CPE). Telephone companies were directed to dispose of the telephones being
used by their customers by abandoning them in place (that is, transferring title to the
customers) or by transferring the equipment to nonregulated accounts, departments or
subsidiaries, or by a combination of such methods. After detariffing CPE, telephone
companies could bill their customers for rental of CPE provided that the charges are
“separately identified.” (The phrase “separately identified” appears in the commission's
interim order. In its related “interim opinion,” the commission also used the phrase
“separately stated and clearly identified” in its discussion of how telephone rental charges
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should be made by telephone companies.) Additionally, the companies were to have a
sales program for telephones, including bill inserts or mailers to explain the program, and
installment purchase plans having 12 monthly installments with no interest. With those
various options, the commission concluded that a uniform statewide plan for detariffing CPE
was not required.
The parties treat the interim opinion and the interim order as the operative opinion and order
for this case.


Since 1988, the rates set by defendants and the information provided by them, for residential
customers, for telephone rentals, have not been regulated by the government. Since 1988,
defendants have billed residential customers on a monthly basis for telephone rental by using the
term “equipment rental” on their bills. Defendants' monthly statements, however do not explain
the “equipment rental” charge. Nor have defendants periodically advised their customers that
the equipment rental charge is for telephones. Defendants bill their customers for unreturned or
unaccounted-for rental telephones, particularly rotary telephones, that cost less than $20, even
though the rental charges have added up to hundreds of dollars (and in some cases over $1,000),
without informing their customers of this ever-growing expense and of alternative options the
customers have. Moreover, the rental rates are grossly high.


Plaintiffs assert that by characterizing the rental of such telephones as “equipment rental,”
defendants have deceptively represented to their customers that the customers possess such
rental equipment and are actively using it, and that the rental has some value to them. Such
characterization fails to inform customers of the cost versus benefit nature of the charge. Such
business practices have unjustly enriched defendants by tens of millions of dollars, and the burden
has fallen primarily on senior citizens because this is the largest group of customers who had rotary
telephones.


b. Plaintiffs' Causes of Action
Based on this alleged failure of defendants to inform their residential customers of the true nature
and benefit of their monthly “equipment rental” charges, plaintiffs alleged defendants violated
certain sections of the Business and Professions Code, namely section 17200 et seq. (which
addresses unfair competition), and section 17500 (which addresses false or misleading statements
in connection with the provision of services and goods). Plaintiffs further alleged entitlement to
relief under Civil Code section 1750 et seq. (the Consumers Legal Remedies Act) and Civil Code
sections 1709 and 1710 (which address fraud and negligent misrepresentation). Plaintiffs prayed
for certification of a class, declaratory and injunctive relief, damages, including prejudgment
interest, attorney's fees, and other relief deemed appropriate by the court.


2. The Demurrer
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In their demurrer, defendants asserted that under section 1759, the commission has exclusive
jurisdiction to hear this case. Alternatively, defendants *1403  asserted that even if the trial
court did not lack jurisdiction to hear it, the trial court should defer to the jurisdiction of the
commission, under the primary jurisdiction doctrine, “because that agency has special competence
and a regulatory interest in regulating the provision of rental telephone services” and because
“[i]nvoking the primary jurisdiction doctrine would also advance the goals of uniformity and
consistency.” The demurrer was filed on November 27, 2000, and the hearing was ultimately
held on April 19, 2001, at which time the court sustained the demurrer without leave to amend
on the ground that section 1759 “gives the public utilities commission exclusive and/or primary
jurisdiction over the alleged matters.” Thereafter, plaintiffs dismissed the other defendants without
prejudice (GTE Corporation and Bell Atlantic Corporation), and the case was dismissed by the
trial court on June 4, 2001. This timely appeal followed. 6


6 Plaintiffs appealed both from the order of dismissal and from the minute order sustaining
respondent's demurrer without leave to amend. The latter is not an appealable order.
(Timberidge Enterprises, Inc. v. City of Santa Rosa (1978) 86 Cal.App.3d 873, 878 [150
Cal.Rptr. 606].)


3. Defendants' Requests for Judicial Notice
Defendants sought and obtained judicial notice of administrative complaints filed with the
commission, by two of defendants' customers, respecting defendants' policy of including a
telephone rental charge on such customers' bills and labeling the charge with a description that
does not specifically identify it as being for rental of a telephone. In both of the complaints, the
customers stated that defendants have been charging them such rental fees since or before 1987,
and that they have been unaware that they were paying rent on telephones. They demanded a
refund of the charges. One complaint was filed in January or February 2000, and GTE California
was directed by the commission to answer it. That complaint was ultimately dismissed by
the complainant, Wilma Ker, later that year. However, the record does not reflect whether the
complaint was settled or adjudicated by the commission prior to the dismissal. The record reflects
that the other complaint, by a Robert Kaveney, was filed in November 2001, and the commission
directed Verizon California to answer it. That complaint has recently been adjudicated by the
commission, and we address that adjudication later in this opinion.


Judicial notice was also taken of a February 2000 “consumer advisory” issued by the commission
entitled “Renting Vs. Buying Your Phone.” The written advisory notes that since the mid-1980's,
some customers of telephone companies may have replaced their rental telephones with ones they
purchased for themselves and yet did not return the rentals to the telephone *1404  company, in
which case the customers may still be paying the company's monthly rental fee. The notice advises
consumers who own their own telephone to review their current telephone bill to see if they are
being charged for a rental telephone, to look for language such as “phone rental,” or “equipment
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rental,” and to contact their telephone company and stop the charges if they appear on the bill. The
notice also advises consumers that if they are renting their telephone, they may wish to consider
the cost effectiveness of returning it to the telephone company and purchasing their own telephone
because renting a telephone for a year may be more expensive than purchasing one.


In February 2000, the commission also initiated a proceeding “to establish rules for protecting
consumer rights in today's competitive telecommunications services marketplace,” and invited the
public to “file comments on the analyses and recommendations contained in a report prepared by
our Telecommunications Division, and to present alternative ideas and proposals ... to promote
consumer protection in the telecommunications industry.” The commission's “Order Instituting
Rulemaking” states that the telecommunications division sought to have the commission recognize
certain consumer rights, including the right to (1) clear and complete terms and conditions for
service agreements between consumers and a provider, and (2) be accurately billed for services
they authorize.


Contentions on Appeal
On appeal, plaintiffs contend the commission does not have exclusive jurisdiction over their
claims, and the primary jurisdiction doctrine neither bars this suit nor warrants a stay of it.
Additionally, plaintiffs assert that the facts alleged in each of the counts in their complaint are
sufficient to state a cause of action.


Discussion


I. Standard of Review
(1) A demurrer tests the sufficiency of the allegations in a complaint as a matter of law. (Pacifica
Homeowners' Assn. v. Wesley Palms Retirement Community (1986) 178 Cal.App.3d 1147, 1151
[224 Cal.Rptr. 380].) We review the sufficiency of the challenged complaint de novo. (Coopers
& Lybrand v. Superior Court (1989) 212 Cal.App.3d 524, 529 [260 Cal.Rptr. 713].) We accept
as true the properly pleaded allegations of fact in the *1405  complaint, but not the contentions,
deductions or conclusions of fact or law. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318 [216 Cal.Rptr.
718, 703 P.2d 58].) We also accept as true facts which may be inferred from those expressly alleged.
Marshall v. Gibson, Dunn & Crutcher (1995) 37 Cal.App.4th 1397, 1403 [44 Cal.Rptr.2d 339].)
We consider matters which may be judicially noticed, and we “give the complaint a reasonable
interpretation, reading it as a whole and its parts in their context.” (Blank v. Kirwan, supra, 39
Cal.3d at p. 318.) We do not concern ourselves with whether the plaintiffs will be able to prove
the facts which they allege in their complaint. (Parsons v. Tickner (1995) 31 Cal.App.4th 1513,
1521 [37 Cal.Rptr.2d 810].)
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The judgment or order of dismissal must be affirmed if any of the grounds for demurrer raised by
the defendants is well taken and disposes of the complaint. (Aubry v. Tri-City Hospital Dist. (1992)
2 Cal.4th 962, 967 [9 Cal.Rptr.2d 92, 831 P.2d 317].) (2) It is error to sustain a general demurrer
if the complaint states a cause of action under any possible legal theory. (Ibid.) It is an abuse of
the trial court's discretion to sustain a demurrer without leave to amend if there is a reasonable
possibility the plaintiffs can amend the complaint to allege any cause of action. To prove abuse of
discretion, plaintiffs must demonstrate how the complaint can be amended. Such a showing can
first be made to the reviewing court. (Careau & Co. v. Security Pacific Business Credit, Inc. (1990)
222 Cal.App.3d 1371, 1386 [272 Cal.Rptr. 387].)


II. This Suit Is Authorized by Section 2106, Not Precluded by Section 1759
(3) Section 2106 and section 1759 address different things. Section 1759 defines and limits
the power of courts to pass judgment on, or interfere with, what the commission does. Section
2106, on the other hand, confirms the full power of the courts to pass judgment on what utilities
do. Section 2106 “explicitly authorizes California courts to hear claims against public utilities
for damages.” (Cellular Plus, Inc. v. Superior Court (1993) 14 Cal.App.4th 1224, 1245 [18
Cal.Rptr.2d 308].) The similarity between the two statutes is that they both dictate which courts
have jurisdiction to engage in these activities. Only appellate courts can review decisions and
orders of the commission and interfere with its actions, whereas suits for relief against utilities can
be brought in the trial court.


However, our Supreme Court has recognized that a plaintiff's attempt to obtain relief under
section 2106 may have the effect of interfering with the commission's regulation of utilities. (4)
In Waters v. Pacific Telephone *1406  Co. (1974) 12 Cal.3d 1, 4 [114 Cal.Rptr. 753, 523 P.2d
1161], the court stated that section 2106 “must be construed as limited to those situations in which
an award of damages would not hinder or frustrate the commission's declared supervisory and
regulatory policies.” 7  The plaintiff in Waters sued the defendant, under section 2106, for damages
of $750,000, alleging the defendant failed to provide her with adequate telephone service and
such failure caused her damages. The court held the plaintiff's action was barred by section 1759
because it interfered with the commission's policy “of limiting the liability of telephone utilities
for ordinary negligence to a specified credit allowance, and [the commission] has relied upon the
validity and effect of that policy in exercising its rate-making functions.” (Waters, at p. 10.) In a
subsequent case, the court stated: “Under the Waters rule, ... an action for damages against a public
utility pursuant to section 2106 is barred by section 1759 not only when an award of damages
would directly contravene a specific order or decision of the commission, i.e., when it would
'reverse, correct, or annul' that order or decision, but also when an award of damages would simply
have the effect of undermining a general supervisory or regulatory policy of the commission, i.e.,
when it would 'hinder' or 'frustrate' or 'interfere with' or 'obstruct' that policy.” (San Diego Gas &
Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 918 [55 Cal.Rptr.2d 724, 920 P.2d 669].)
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Thus, trial courts have concurrent jurisdiction with the commission “ 'over controversies between
utilities and others not inimical to the purposes of the Public Utility Act.' ([Vila v. Tahoe Southside
Water Utility (1965) 233 Cal.App.2d 469,] 477 [43 Cal.Rptr. 654], italics added.)” (San Diego Gas
& Electric Co. v. Superior Court, supra, 13 Cal.4th at p. 944.)


7 The Waters court noted that section 2106 does not insulate such policies of the commission
from review. Rather, under Public Utilities Code section 1756 et seq., reviewing courts have
“jurisdiction to review ... the lawfulness of any order or decision of the commission in
accordance with the procedures set forth in those sections.” (Waters v. Pacific Telephone Co.,
supra, 12 Cal.3d at pp. 4-5.)


(5a) Assuming arguendo that the amount of money defendants charged each month as rent for
telephones was approved by the commission, we do not perceive the thrust of plaintiffs' complaint
to be a challenge to that amount. Nor do we perceive this as a suit challenging the commission's
decision to allow defendants to rent telephones to their customers. Rather, plaintiffs are challenging
the manner in which defendants billed them for rental of telephones, specifically, the alleged lack
of information given to plaintiffs about the rental charge made each month by defendants. The gist
of this suit is the alleged deception, intentional or negligent, resulting in plaintiffs' unknowingly
paying rent month after month, year after year for telephones they do not use, or for telephones
whose value is less than the *1407  cumulative rent plaintiffs paid to defendants for them. The
gist of the suit is that if plaintiffs had been adequately informed about the nature of the equipment
rental charge that they repeatedly paid, they would have chosen to not pay it.


In this respect, the instant case is similar to Cellular Plus, Inc. v. Superior Court, supra, 14
Cal.App.4th 1224, where two cellular telephone companies were sued by their customers and
others for price-fixing. The plaintiffs alleged the two defendants engaged in wholesale and retail
price-fixing of cellular telephone service in that the prices charged by the defendants had remained
almost identical for several years because the defendants agreed to that status and had not sought
lower rates. The court ruled that section 1759 did not preclude the plaintiffs' suit. It noted that the
plaintiffs did not challenge the commission's right to set rates for cellular service, and did not seek
to have the commission change its rates, but rather sought damages and injunctive relief, under
the Cartwright Act, for the alleged price-fixing. (Id. at p. 1245 et seq.)


Also of interest is Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999)
20 Cal.4th 163 [83 Cal.Rptr.2d 548, 973 P.2d 527], which, like the instant case, involved
claims of unfair competition violative of section 17200 et seq. of the Business and Professions
Code. The defendant was in the business of selling cellular telephones and providing cellular
telephone service. The plaintiffs' business was selling cellular telephones; they were not licensed
to provide cellular telephone service. The plaintiffs alleged the defendant engaged in unfair
competition when it sold cellular telephones below cost and made up for the loss of money
on such sales by its increased sales of services. The plaintiffs alleged they were harmed by
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defendant's marketing strategy because they were not able to fairly compete with defendant's
below-cost sales of telephones. The Supreme Court observed that the commission had previously
rescinded its prohibition against “bundling,” that is, selling cellular equipment and service as a
package and discounting the price of the package. The prohibition was lifted even though the
commission was aware that such packaging could result in cellular equipment dealers being unable
to compete if below-cost equipment sales were involved in the bundling, but the commission's
order permitting bundling included a directive that state and federal laws respecting below-cost
pricing and consumer protection were incorporated into its order. Despite this prior activity by the
commission on the subject of bundling, the Supreme Court ruled that permitting the plaintiffs' case
to go forward would not infringe on the commission's regulatory authority and responsibilities.
(20 Cal.4th at pp. 170-171.) The court noted that the commission itself had two years earlier
issued an opinion in which it stated that it is the courts, and *1408  not the commission that “
'ha[ve] jurisdiction to determine violations of antitrust laws.' ” (Id. at p. 171.) The commission
went on to say that “ 'while [it] would, of course, review a below-cost allegation brought before
[it] in an appropriate proceeding, [it is] certainly not the primary enforcer of below-cost pricing
law.' [Citation.]” (Ibid.) To that we add our observation that the commission is not the primary
enforcer of consumer protection laws in general.


Cellular Plus, Inc. and Cel-Tech Communications, Inc. support plaintiffs' assertion that section
1759 does not preclude this suit. Additionally, plaintiffs can reasonably argue that the suit actually
furthers policies of the commission because it seeks to force defendants to bill their customers
in such a way that the customers are fully informed of the nature of defendants' charges. Indeed,
the above mentioned consumer advisory notice issued by the commission in February 2000
demonstrates both the commission's desire that consumers be fully informed about charges they
may be paying for the rental of their telephones, and the commission's concern that consumers
may not be aware they have been paying rental charges which they would not have paid if they
knew the facts about such charges.


In Hartwell Corp. v. Superior Court (2002) 27 Cal.4th 256 [115 Cal.Rptr.2d 874, 38 P.3d 1098],
the court reviewed suits by customers of certain water companies. The suits alleged the companies
had, for many years, supplied the customers with water that did not meet the government's water
quality standards and the commission's standards for water quality service, resulting in personal
injuries to the plaintiffs. The plaintiffs also, in effect, challenged the adequacy of the standards. The
court ruled that while the challenge to the standards themselves was barred because it attempted
to interfere with a broad regulatory program of the commission, the portion of the suit seeking
damages for the defendants' alleged failure to meet water quality standards was not barred by
section 1759. (Hartwell, at pp. 275-279.) The court observed that any redress of alleged violations
that the commission itself might pursue would be “essentially prospective in nature” because the
statutory remedies the commission can seek are “designed to stop the utilities from engaging in
current and ongoing violations and do not redress injuries for past wrongs.” (Id. at p. 277.) The
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court stated that because the commission cannot award damages for past violations, the plaintiffs'
causes of action for damages “would not interfere with the [commission] in implementing its
supervisory and regulatory policies to prevent future harm.” (Ibid.)


In the instant case, defendants have not shown that the commission has authority to give plaintiffs
the relief that plaintiffs can obtain under *1409  section 2106, that is, restitution or damages based
on defendants' alleged violations of the aforecited provisions of the Business and Professions Code
and the Civil Code, including exemplary damages for willful wrongful acts. Although defendants
contend that section 734 of the Public Utilities Code can be applied here to afford such relief, we
reject that contention. 8  Section 734 addresses complaints filed with the commission concerning
rates charged for products and services, and it permits the commission to order a public utility to
make reparations to a person who files such a complaint if the commission determines the public
utility “has charged an unreasonable, excessive, or discriminatory amount therefore in violation of
any of the provisions of [certain portions of the Public Utilities Act].” (§ 734, italics added.) Here,
plaintiffs are not challenging defendants' rates, only their billing disclosure practices. Moreover,
defendants do not explain what violation of the provisions of the Public Utilities Act they are
alleged to have committed that would make section 734 applicable.


8 Public Utilities Code section 734 states: “When complaint has been made to the commission
concerning any rate for any product or commodity furnished or service performed by any
public utility, and the commission has found, after investigation, that the public utility
has charged an unreasonable, excessive, or discriminatory amount therefore in violation of
any of the provisions of this part, the commission may order that the public utility make
due reparation to the complainant therefore, with interest from the date of collection if no
discrimination will result from such reparation. No order for the payment of reparation upon
the ground of unreasonableness shall be made by the commission in any instance wherein the
rate in question has, by formal finding, been declared by the commission to be reasonable,
and no assignment of a reparation claim shall be recognized by the commission except
assignments by operation of law as in cases of death, insanity, bankruptcy, receivership, or
order of court.”


(6) Nor have defendants persuaded us that this case is precluded by the commission's having
already been presented with administrative claims, by two of defendants' customers, that challenge
the very billing practice at issue in the instant case. As noted previously, it does not appear from
the record whether one of the claims was even addressed by the commission prior to its dismissal,
and while the other claim (filed by Robert Kaveney) was recently decided by the commission, that
decision has no impact on this case. 9  *1410


9 Robert Kaveney alleged in his administrative complaint that defendants are deceptive in the
way they label their telephone rental charge, and therefore he was not aware of the nature of
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such charges when he paid them. He further alleged that he has provided his own telephone
ever since telephone customers were given permission to do so, and he asserted a right to a
refund of all telephone rental charges back to that date.
In deciding the complaint, the commission (1) noted Verizon California stated in its defense
that it had communicated in writing with its customers to explain their options respecting
rental of customer premises equipment, and had done so in “separate mailings, bill inserts,
bill messages, brochures and references written in telephone directories,” and (2) stated it
had “no reason to conclude [Kaveney] did not receive the notices that Verizon California sent
to all customers.” On the other hand, said the commission, Verizon California did not present
evidence Kaveney had in his possession, after 1987, a telephone owned by GTE California,
nor evidence that Verizon California checked on the existence of the instrument over the
years. The commission rejected Kaveney's assertion he should receive a refund of telephone
rental fees going back to 1987. The commission said that Public Utilities Code section 736
precludes giving Kaveney more than 36 months of telephone rental charge reparations absent
a tolling of that three-year statute of limitations, and in Kaveney's case, the commission had
no evidence that he did not receive notice of his telephone equipment options (that is, his
right to rent or purchase the telephone from defendants, or obtain a telephone from another
source), after the issuance of the commission's August 1985 directive to telephone companies
to provide their customers with those three alternatives.
Public Utilities Code section 736 provides that complaints for damages resulting from
violations of Public Utilities Code section 494 or 532 must be filed “within three years from
the time the cause of action accrues.” Sections 494 and 532 prohibit common carriers (§
494) and public utilities (§ 532) from charging rates that are different from those provided
in their tariffs. However, as noted earlier, plaintiffs do not challenge defendants' rates for
renting telephones; they challenge the manner in which defendants bill those rates.
In its decision, the commission did not adjudicate the issue whether defendants' failure
to fully describe, in their bills, the nature of their “equipment rental” charge constitutes
deceptive billing and violates the provisions in the Civil Code and Business and Professions
Code that are cited by plaintiffs in their complaint as a basis for their suit against defendants.
Nor did the commission give an indication that its findings were part of a broad and
continuing supervisory or regulatory policy or program (San Diego Gas & Electric Co. v.
Superior Court, supra, 13 Cal.4th at p. 918; Hartwell Corp. v. Superior Court, supra, 27
Cal.4th at pp. 276-277).


Moreover, even when the commission's investigation of a public utility results in a favorable
outcome for the utility, such a determination does not necessarily preclude a suit from going
forward against that utility. In Hartwell Corp. v. Superior Court, supra, 27 Cal.4th 256, the
commission made an investigation of water companies, including the defendant water companies
in that suit, after the plaintiffs filed the suit charging personal injuries from unsafe drinking
water. Such investigation caused the commission to make a retrospective finding that the water
companies had, for the previous 25 years, substantially complied with the drinking water standards
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of California's State Department of Health Services. Nevertheless, the Hartwell court said the
finding was not part of an “identifiable 'broad and continuing supervisory or regulatory program
of the commission' [citation], related to such routine [commission] proceedings as ratemaking”
and rulemaking; nor was the commission's determination part of an enforcement proceeding.
(Id. at pp. 276-277.) Thus, said the court, although an award by a jury, supported by a finding
that the defendants did violate governmental water quality standards, would be contrary to
the commission's own decision, “it would not hinder or frustrate the [commission's] declared
supervisory and regulatory policies, [and u]nder the provisions of section 1759, it would also not
constitute a direct review, reversal, correction, or annulment of the decision itself. Accordingly,
such a jury verdict would not be barred by the statute.” (Id. at pp. 277-278.) Additionally, said
the court, although a commission finding of past compliance, or noncompliance, might be part
of *1411  a future remedial/regulatory program, such program would not be interfered with by
the plaintiffs' suit since the remedies and enforcement options available to the commission do
not include awarding damages to persons harmed by water companies that did not comply with
drinking water standards. 10  (Hartwell, at p. 277.)


10 Thus, the possibility that the commission, at some future time, may enact a remedial
program that addresses confusing and not adequately informative billing does not preclude
the instant action from going forward. While it is true that the commission has undertaken to
formulate rules regarding telephone companies' billing of services that customers authorize
(see discussion about defendants' request for judicial notice, ante), it does not appear to this
court that billing matters such as those that are the focus of this suit are also at issue in the
formulation of such rules. Moreover, this suit seeks damages and other relief for past billing;
plaintiffs do not seek to have the court dictate the precise format of defendants' future bills;
rather, plaintiffs seek a finding that the manner in which defendants billed in the past violated
various laws.


Here, defendants have not demonstrated that if the commission were to find that their method
of billing for telephone rentals complied with the commission's 1985 decision/interim order and
opinion for billing such rentals (see fn. 5, ante), such a finding would be part of a broad and
continuing supervisory or regulatory program related to routine commission proceedings such as
ratemaking or rulemaking. In contrast is the case of Day v. AT&T Corp. (1998) 63 Cal.App.4th
325 [74 Cal.Rptr.2d 55], which impacted the commission's ratemaking program. The plaintiffs in
Day, who alleged deceptive advertising in the way the defendants sold prepaid telephone cards
to the public, were precluded from stating a cause of action for damages because under the “filed
rate doctrine,” the plaintiffs were presumed to know the rates the defendants had filed with the
Federal Communications Commission, and therefore plaintiffs could not have suffered damages
when they paid the filed rates. 11
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11 Although the plaintiffs in Day could not recover damages, the court held the presumption
required by the filed rate doctrine did not preclude a cause of action for an injunction to stop
the defendants' alleged misleading practices. That is, the defendants were entitled to charge
the plaintiffs their filed rates, but the filed rate doctrine did not entitle them to advertise their
prepaid telephone cards in such a manner that they violated consumer protection laws (Bus.
& Prof. Code, §§ 17200 et seq. and 17500 et seq.). The court said that granting the plaintiffs
injunctive relief would not have the effect of permitting them to pay less than the defendants'
filed rates, and it would not require the defendants to charge more or less than such rates.
(Day v. AT&T Corp., supra, 63 Cal.App.4th at pp. 329, 336.)


(5b) We thus conclude that section 1759 does not preclude plaintiffs' case from proceeding under
section 2106. This case does not challenge the right of telephone utilities to rent telephones to
their customers; nor does it challenge rates. It would not have the effect of reversing, correcting or
annulling any decision or order of the commission that we know of, including the commission's
1985 decision/interim opinion and order concerning the rental of telephones, by telephone utilities,
to their customers. *1412


III. The Doctrine of Primary Jurisdiction Does Not Prohibit This Case from Going Forward
(7) The doctrine of primary jurisdiction of regulatory agencies (also known as the doctrines of
prior resort and preliminary jurisdiction) is concerned with situations where an issue should be
addressed by an administrative agency for its initial determination because there is a need for (1)
uniformity of application of administrative regulations and uniformity of answers to administrative
questions, and (2) the expert and specialized knowledge of the relevant agency, i.e., the expertise
that a regulatory agency can bring to a conflict. (Farmers Ins. Exchange v. Superior Court (1992)
2 Cal.4th 377, 386-390 [6 Cal.Rptr.2d 487, 826 P.2d 730].) In Farmers Ins. Exchange, the court
examined several federal cases that addressed the doctrine. In two cases, the doctrine was found to
require redress initially to an agency. One case concerned allegedly unreasonable rates charged by
a common carrier for interstate commerce, and the other concerned construction of a railroad tariff
that involved an appreciation of intricate matters of transportation. Cases not requiring examination
by an agency in the first instance included a suit that addressed the interpretation of a railway tariff
where the expertise of a regulatory agency and resolution of disputed facts were not involved, and
a suit that involved a plaintiff who was sold a confirmed airline ticket on an overbooked flight,
and who alleged fraudulent misrepresentation. (Ibid.)


“[T]he primary jurisdiction doctrine advances two related policies: it enhances court
decisionmaking and efficiency by allowing courts to take advantage of administrative expertise,
and it helps assure uniform application of regulatory laws. [Citations.]” (Farmers Ins. Exchange
v. Superior Court, supra, 2 Cal.4th at p. 391.) There is no rigid formula for when the doctrine is
applied. “Instead, resolution generally hinges on a court's determination of the extent to which the
policies ... are implicated in a given case [Citations.].” (Ibid.) Courts will also consider whether
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applying the doctrine presents an inadequate remedy to litigants, such as whether there would be
an unreasonable expense and delay. (Id. at pp. 391-392, fn. 9.) “This discretionary approach leaves
courts with considerable flexibility to avoid application of the doctrine in appropriate situations,
as required by the interests of justice.” (Id. at pp. 391-392, fn. omitted.)


(8) The doctrine of primary jurisdiction is related to the doctrine of exhaustion of administrative
remedies in that both involve the question whether an administrative agency should first hear
(or rehear) a dispute prior *1413  to it being presented to a court. (Farmers Ins. Exchange v.
Superior Court, supra, 2 Cal.4th at p. 390.) The exhaustion of administrative remedies doctrine is
applied where an administrative agency must be the first body to consider a matter; the doctrine
of primary jurisdiction applies where a claim can originally be addressed in a court, but would
be better addressed first by an administrative body. (Ibid.) The latter doctrine does not preclude
judicial consideration of the case, but rather suspends judicial action pending the administrative
agency's views. (Ibid.; Wise v. Pacific Gas & Electric Co. (1999) 77 Cal.App.4th 287, 295-296
[91 Cal.Rptr.2d 479].)


(9) Applying these parameters of the primary jurisdiction doctrine, we conclude that the trial court
abused its discretion when it determined the doctrine should be applied here to require plaintiffs
to first seek relief from the commission. The subject of this suit, whether addressed in causes of
action based on statutes or on basic common law, is deception—defendants' alleged intentional
or negligent misrepresentation about the true nature of their equipment rental charges. This is not
a topic about which the commission would have more expertise than the trial court, or even as
much expertise. Actions based on alleged deceit are not known to be within the technical expertise
of the commission. Nor is there evidence that the commission “has at [its] disposal a 'pervasive
and self-contained system of administrative procedure' [citation] to deal with the precise questions
involved herein.” (Farmers Ins. Exchange v. Superior Court, supra, 2 Cal.4th at p. 396.)


Moreover, this case, as it is presented by plaintiffs, does not involve matters that require a
uniformity in application of regulatory law. It does not involve, for example, rates, but rather truth
in the charging and billing of such rates, and it involves what these plaintiffs knew about the
“equipment rental” charge they paid.


We are unimpressed with defendants' argument that the commission has initiated proceedings to
establish rules for protecting consumer rights. Defendants have reference to the commission's
February 2000 “order initiating rulemaking.” Defendants have not advised us how this specific
activity of the commission relates to plaintiffs' contention that defendants' prior billing gives rise
to a cause of action. Regulations that are the result of such commission proceedings would only
affect future bills. Moreover, even if the commission's activities could affect plaintiffs' rights vis-
a-vis these decades-old bills, for how long should plaintiffs have to wait until the commission
finalizes the activities on its 2000 interim rules?
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For all of these reasons, and since it is the courts, and not the commission, that can award damages
to plaintiffs, this case should proceed in the trial court. *1414


IV. *  The Complaint Sufficiently Stated Causes of Action;
Therefore, the Demurrer Should Have Been Overruled


* See footnote, ante, page 1395.


. . . . . . . . . . .


Disposition
The order of dismissal from which plaintiffs have appealed is reversed and the cause is remanded
for further proceedings consistent with the views expressed herein. Costs on appeal to plaintiffs.


Kitching, J., and Aldrich, J., concurred.
A petition for a rehearing was denied October 15, 2002, and respondents' petition for review by
the Supreme Court was denied December 18, 2002. Werdegar, J., and Chin, J., did not participate
therein. *1415


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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DOLLAR-A-DAY RENT-A-CAR SYSTEMS, INC., et al., Plaintiffs and Appellants,
v.


PACIFIC TELEPHONE AND TELEGRAPH COMPANY, Defendant and Respondent


Civ. No. 39199.
Court of Appeal, Second District, Division 3, California.


June 27, 1972.


SUMMARY


On the ground of lack of jurisdiction over the subject matter, the trial court dismissed plaintiffs'
action against a telephone company, seeking in-injunctive relief and damages, based on allegations
of unreasonable, arbitrary, and discriminatory practices in regulation of plaintiffs' display
advertising in the “Yellow Pages” of the telephone directory. (Superior Court of Los Angeles
County, No. 998255, Robert A. Wenke, Judge.)


The Court of Appeal affirmed, rejecting a contention that the trial court and the Public Utilities
Commission had concurrent jurisdiction of the subject matter. The court cited constitutional,
statutory, decisional, and administrative law authority demonstrating that publication of the
“Yellow Pages” was within the supervision and control of the commission, and that in the absence
of a factual determination by the commission supporting plaintiffs' allegations, the trial court
was without jurisdiction. (Opinion by Allport, J., with Schweitzer, Acting P. J., and Cobey, J.,
concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appeal § 40(3)--Orders Appealable--Orders Sustaining Demurrer--Without Leave to Amend.
On the sustaining of a demurrer to a complaint without leave to amend and the dismissal of the
action as to the demurring party, the appeal lies from the order of dismissal, and not from the order
sustaining the demurrer. *455


(2a, 2b)
Public Utilities § 26--Regulation--Publication of “Yellow Pages” of Telephone Directory.
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Telephone directories, including publication of the “Yellow Pages,” are a part of the public
service rendered by a public utility telephone company, over which service the Public Utilities
Commission has full control.


(3)
Public Utilities § 18--Jurisdiction of Commission--Tariffs as Having Effect of Law.
A public utility's tariffs filed with the Public Utilities Commission have the force and effect of law.


(4)
Public Utilities § 60(5)--Commission--Tariffs--Judicial Notice.
A court may take judicial notice of the provisions of a public utility's tariff filed with the Public
Utilities Commission.


(5)
Public Utilities § 58--Commission--Judicial Control--Conditions Precedent.
In an action against a public utility telephone company for injunctive relief and damages, based
on allegations of unreasonable, arbitrary and discriminatory practices in regulation of plaintiffs'
display advertising in the“Yellow Pages” of the telephone directory, it was proper for the superior
court to dismiss on the ground of lack of jurisdiction over the subject matter, where the court's
jurisdiction was dependent on a factual determination of plaintiffs' claims adverse to defendant
having been made by the Public Utilities Commission, and where no such determination had yet
been made.


[See Cal.Jur.2d, Public Utilities and Services, § 124.]


COUNSEL
Axelrad, Sevilla & Ross and Richard H. Levin for Plaintiffs and Appellants.
Lawler, Felix & Hall, Charles L. Rogers, and Stephen T. Swanson for Defendant and Respondent.


ALLPORT, J.


(1) Plaintiffs appeal from orders sustaining a demurrer without leave to amend to their
complaint and dismissing this action as to defendant Pacific Telephone the Telegraph Company,
a corporation, *456  hereinafter referred to as “Pacific.” This appeal lies from the order of
dismissal. 1  (Code Civ. Proc., §§ 581, subd. 3, 581d, 904.1, subd. (a).) By their complaint plaintiffs
seek injunctive relief and damages against Pacific based upon allegations of unreasonable,
arbitrary and discriminatory practices in regulation of plaintiffs' display advertising in the yellow
pages of Pacific's telephone directory. The demurrer was sustained and the action dismissed upon
the ground that the court lacked jurisdiction over the subject matter. It is contended on appeal
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that the court erred in so holding because the subject matter of the action lies in the concurrent
jurisdiction of both the superior court and the Public Utilities Commission, hereinafter referred to
as “PUC.” We do not agree.


1 An order sustaining a demurrer without leave to amend is not appealable. (Covarrubias v.
James, 21 Cal.App.3d 129, 131 [98 Cal.Rptr. 257].)


At the outset we point out that while seeking an injunction and compensatory and punitive
damages, the basis for all relief sought lies in the claim of “an unreasonable, arbitrary and
discriminatory exercise of said Defendant's right of regulation of advertising.” This involves a
factual determination to this effect by an appropriate tribunal before such relief may be granted.


The California Constitution and the Legislature have charged the PUC with the duty to regulate
public utilities. Article XII section 23 of the California Constitution provides that “The Railroad
Commission [Public Utilities Commission] shall have and exercise such power and jurisdiction to
supervise and regulate public utilities ... as shall be conferred upon it by the Legislature, and the
right of the Legislature to confer powers upon the Railroad Commission respecting public utilities
is hereby declared to be plenary and to be unlimited by any provision of this Constitution.” Public
Utilities Code section 701 provides: “The commission may supervise and regulate every public
utility in the State and may do all things, whether specifically designated in this part or in addition
thereto, which are necessary and convenient in the exercise of such power and jurisdiction.” Pacific
is a public utility and subject to the requirements of section 216 of the Public Utilities Code.
Pursuant to section 489, as a public utility Pacific is required to and has filed tariffs establishing
rules pertaining to its rates and service. (2a) Telephone directories are a portion of the public
service rendered by Pacific and over which the PUC has “full control.” In California etc. Storage
Co. v. Brundige, 199 Cal. 185 [248 P. 669, 47 A.L.R. 811], the court said at pages 188, 189: “A
telephone directory is an essential instrumentality in connection with the peculiar *457  service
which a telephone company offers for the public benefit and convenience. It is as much so as is
the telephone receiver itself, which would be practically useless for the receipt and transmission
of messages without the accompaniment of such directories. ... [W]e cannot do other than regard
its use for such purposes as a mere incident in the operation of its public service over which
the regulating body ought to have full control.” Pacific's tariff provides for classified telephone
directory advertising. Schedule Cal. P.U.C. No. 40–T, Special Conditions Numbers 2, 9, 11, 12,
15, 16, provide:


“2. Advertising copy furnished by the advertiser must be acceptable to the Utility and the printing
of the advertising specified in the contract will constitute such approval.


“9. The Utility reserves the right to accept or refuse any advertising when such action will not
result in unlawful discrimination. Such acceptance or refusal is subject to the review of the Public
Utilities Commission of the State of California.
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“11. No specific position for display advertising is guaranteed in any issue, and the Utility reserves
the right to place such advertising in any position either on any page on which appears the heading
with which such advertising is to be associated or on any page opposite any such page.


“12. Reasonable care will be exercised to prevent the publication of advertisements or listings
which may be misleading, and the Utility assumes no responsibility with respect to the authenticity
of advertising copy furnished by any advertiser.


“15. All advertisements and advertising matter will be printed in one color except as otherwise
specified.


“16. The size, style and arrangement of the type to be used in all listings and advertising matter
will be determined by the Utility.”


(3) A public utility's tariffs filed with the PUC have the force and effect of law. (Dyke Water Co.
v. Public Utilities Com., 56 Cal.2d 105, 123 [14 Cal.Rptr. 310, 363 P.2d 326], cert. den. 368 U.S.
939 [7 L.Ed.2d 338, 82 S.Ct. 380].) ( 4) A court may take judicial notice of the provisions of a
tariff. (Evid. Code, § 452; Pratt v. Coast Trucking, Inc., 228 Cal.App.2d 139, 143 [39 Cal.Rptr.
332].) The PUC has taken steps to regulate Pacific with respect to the right of Pacific to regulate
advertising. In Frank Serpa, Jr. v. Pacific Telephone and Telegraph Company (1957) Decision No.
54355, 55 Cal. P.U.C. 359 [17 P.U.R.3d 378, 380] we *458  find the following: “The policy of
defendant in refusing to include prices in any advertising placed in its classified telephone directory
is found to be reasonable and necessary to prevent misleading and unfair advertising. The prices
included in advertisements in a telephone directory which is published only once a year will very
probably become unrealistic in view of changes and costs of labor and materials. Also, it permits
‘bait’ advertising, which is found to be undesirable.


“The publication of a classified telephone directory, while it is a venture not essential to the
performance of telephone service, is so materially required in connection with such service as to
become colored with the same considerations of regulation. No one except the telephone company
can adequately carry on the venture.


“Since the publication of advertisements and listings of business in a directory is vital to proper
rendition of telephone service, it is a matter within the regulatory jurisdiction of the Commission. ...
It [the telephone company] must, therefore, be permitted a reasonable amount of supervision and
the determination of proper policy as to the content of advertisements published. These policies
must be nondiscriminatory and fair.”
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In Society for Individual Rights, Incorporated v. The Pacific Telephone and Telegraph Company
(1970) Decision No. 78101, 71 Cal. P.U.C. 622, the PUC upheld Pacific's refusal to publish an
advertisement in the yellow pages of its San Francisco directory. (2b) It appears abundantly clear
from the foregoing constitutional, statutory, decisional and administrative law that the publication
of the advertising directory (Yellow Pages) by Pacific is a service over which the PUC may, and
has, undertaken general supervision and control but that the superior court is without jurisdiction at
this stage of the proceedings with respect to the relief sought in the complaint. In 41 Cal.Jur.2d 358,
section 124, we find the following: “By virtue of the broad grant of powers in the constitution, the
legislature has authority to divest the courts of all jurisdiction respecting the control and activities
of public utilities. Pursuant to this authority, the Public Utilities Code provides that the courts
may not restrain or interfere with the public utilities commission in the performance of its official
duties, except that mandamus lies from the supreme court to the commission in proper cases. The
clear intent of this provision is to place the commission, insofar as state courts are concerned,
in a position where it will not be hampered by any court in the performance of any official act,
except to the extent and in the manner permitted by the statute itself. At least to *459  the extent
the commission has acted in a particular matter, the jurisdiction of the superior court seems to
be entirely taken away except in certain actions specially authorized by statute to be brought at
the instance of the commission to enforce penalties or compel compliance with provisions of
law.” (Fns. omitted.)


In Products Research Associates v.Pacific Tel. & Tel. Co., 16 Cal.App.3d 651 at page 655 [94
Cal.Rptr. 216], the court said: “We observe, initially, that the Commission does not have exclusive
jurisdiction over any and all matters having any reference to the regulation and supervision of
public utilities. (Vila v. Tahoe Southside Water Utility, 233 Cal.App.2d 469, 477 [43 Cal.Rptr.
654].) Thus, under Public Utilities Code section 2106 the courts of this state are expressly granted
jurisdiction to award both compensatory and (in a proper case) exemplary damages against a public
utility for a loss, damage or injury resulting from any unlawful act or omission to perform a required
act. (See Vila v. Tahoe Southside Water Utility, supra; and see Schultz v. Town of Lakeport, 5 Cal.2d
377, 383 [54 P.2d 1110, 55 P.2d 485, 108 A.L.R. 1168]; Thompson v. San Francisco Gas etc. Co.,
18 Cal.App. 30, 34–35 [121 P. 937].) Accordingly, an aggrieved party may prosecute an action in
the courts for any loss or injury arising from a failure of a carrier or public utility ‘... to do any act
or thing required to be done by the constitution or any law of the state or any order or decision
of the commission.’ (California Adj. Co. v. Atchison etc. Ry. Co., 179 Cal. 140, 145 [175 P. 682,
13 A.L.R. 274].)”


In Pacific Tel. & Tel. Co. v. Superior Court, 60 Cal.2d 426 [34 Cal.Rptr. 673, 386 P.2d 233], the
court said at pages 429–430: “The Legislature has provided for review by the Supreme Court on
writ of certiorari or mandamus, but limited review, even by the Supreme Court, to the determination
‘whether the commission has regularly pursued its authority, including a determination of whether
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the order or decision under review violates any right of the petitioner under the Constitution of the
United States or of this State.’ (Pub. Util. Code, § 1757.)


“The Legislature thereupon expressly provided: ‘No court of this State, except the Supreme Court
to the extent specified in this article, shall have jurisdiction to review, reverse, correct, or annul any
order or decision of the commission or to suspend or delay the execution or operation thereof, or to
enjoin, restrain, or interfere with the commission in the performance of its official duties. ...’ (Pub.
Util. Code, § 1759.)


“The effect of the foregoing is summarized by this court in Miller v. Railroad Com., 9 Cal.2d
190, 195 [70 P.2d 164, 112 A.L.R. 221], as follows: *460  ‘... after the commission has assumed
jurisdiction over a public utility for the purpose of administering the law applicable to the activities
of the utility, the commission has exclusive jurisdiction over the regulation and control of said
utility. ...’


“In Harmon v. Pacific Tel. & Tel. Co., 183 Cal.App.2d 1, 3 [6 Cal.Rptr. 542], it was held that the
power of the commission with respect to the conditions under which public utilities render their
services is subject to review only by the Supreme Court, in accordance with the applicable sections
of the Public Utilities Code.


“The mandate of the Legislature, violated by the superior court in the case at bar, is to place the
commission, insofar as the state courts are concerned, in a position where it may not be hampered
in the performance of any official act by any court, except to the extent and in the manner specified
in the code itself. (Southern Pac. Co. v. Public Utilities Com., 41 Cal.2d 354, 360 [260 P.2d 70];
Sexton v. Atchison etc. Ry. Co., 173 Cal. 760, 764 [161 P. 748].)


“Hence, respondent, when it assumed jurisdiction to review and annul the decisions of the
commission here involved, altered the scheme of review established by the Legislature.
Respondent was therefore without jurisdiction to pass upon the question here presented. (Loustalot
v. Superior Court, 30 Cal.2d 905, 912 [186 P.2d 673].)”


The foregoing does not mean that plaintiffs have no remedy at law or in equity in the instant
case. They may file a complaint with the PUC seeking a factual determination of the propriety of
Pacific's action with respect to the advertisement in question. That decision is subject to review by
the Supreme Court. Prior to such a determination prosecution of the present action for injunctive
relief and damages is premature. It is dependent for vitality upon findings of fact adverse to the
utility.


Plaintiffs argue that, since the PUC has not heretofore assumed to act on the specific subject
matter of the instant action,the court has at least concurrent jurisdiction with the PUC. We do not
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agree that such action is required to give the commission exclusive jurisdiction at this stage of the
proceedings. As pointed out above, the PUC has in fact acted on the general subject of directory
advertising. Such action has resulted in its having exclusive jurisdiction over the subject matter
of the instant action at this time. In Vila v. Tahoe Southside Water Utility, 233 Cal.App.2d 469
[43 Cal.Rptr. 654], upon which plaintiffs rely heavily in support of their argument for concurrent
jurisdiction, the court of appeal said at pages *461  475–479, in upholding the superior court's
jurisdiction to grant injunctive relief and to award damages under Public Utilities Code section
2106: “Under these holdings by the commission and the statutes quoted above, it is clear, as
appellant contends, that when this action was brought, the commission had already acted as
regards the rule and regulation of the utility here involved, and therefore the utility is obligated
(assuming the facts pleaded by appellant as to the status of his premises to be provable) both by law
and by order of the commission to furnish water with the single service connection as demanded.
With this established, the inquiry as to the applicability of section 2106 in its relation to section
1759 narrows.


“It has never been the rule in California that the commission has exclusive jurisdiction over any
and all matters having any reference to the regulation and supervision of public utilities. So to hold
would be to deny any meaningful application of section 2106 expressly granting jurisdiction to
the courts to award both compensatory and (in a proper case) exemplary damages.


“We have seen that in this case the defendant utility's schedules of rates, and its rules and
regulations containing an undertaking to supply the very service demanded in plaintiff's complaint
were already in effect when this complaint was filed. No administrative study, survey, or
investigation was necessary to determine whether a ‘single service connection’ should be made.
The utility's obligation to make it was clear under an unambiguous provision in its own rules (rules
which it had been required to adopt by order of the commission).


“Under these circumstances and under the authorities discussed above, we hold that the superior
court had jurisdiction to hear and decide all issues framed by the complaint. Existence and exercise
of this jurisdiction is in aid and not in derogation of the jurisdiction of the commission.


“By statute the commission is empowered to enforce its orders by suit (§ 2101), by mandamus or
injunction (§ 2102); it also has power to impose fines (§ 2100) and recover them by an action (§
2104). It also may punish for contempt (§ 2112). But section 2106 is the only statutory authority
for the recovery, by a person injured, of damages, compensatory and exemplary.” (Fn. omitted;
italics added.)


(5) In the instant case the commission has not determined that Pacific's action with respect to the
advertisement in question was “an unreasonable, arbitrary and discriminatory” exercise of its right
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of regulation of directory *462  advertising. Until such a factual determination has been made by
the commission the superior court has no jurisdiction to award injunctive relief or damages.


We have examined the other cases cited by plaintiffs and find them to be factually distinguishable
and otherwise not controlling or persuasive of a decision contrary hereto.


The order of dismissal is affirmed. The purported appeal from the order sustaining the demurrer
without leave to amend is dismissed.


Schweitzer, Acting P. J., and Cobey, J., concurred. *463


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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56 Cal.2d 105, 363 P.2d 326, 14 Cal.Rptr. 310, 40 P.U.R.3d 184
Supreme Court of California


DYKE WATER COMPANY (a Corporation), Petitioner,
v.


PUBLIC UTILITIES COMMISSION OF THE
STATE OF CALIFORNIA et al., Respondents.


S. F. No. 20479.
June 22, 1961.


HEADNOTES


(1)
Waters § 642
Public Utilities Selling Water--Installation of Meters.
Pub. Util. Code, §§ 761, 770, relating to regulation of public utilities with reference to equipment,
practices and facilities, confer on the Public Utilities Commission power to require a public utility,
such as a water company, to install meters at its own expense. Such power is necessary and *106
desirable in order to prevent waste of the product being distributed and discrimination between
consumers.


See Cal.Jur.2d, Waterworks and Water Companies, § 29; Am.Jur., Public Utilities and Services,
§ 53 et seq.


(2)
Waters § 642
Public Utilities Selling Water--Installation of Meters.
A water company was in no position to complain that an order of the Public Utilities Commission
directing it to install not less than 400 meters per month, in addition to metering all new service
connections, until all service connections were metered, was unreasonable where, several years
before, the company, for purposes of persuading the commission to grant it a rate increase,
professed wholehearted willingness to install meters, but the metering program was renounced as
soon as substantial rate relief was granted by the commission and, before the order in question was
issued, the company had three and a half years to formulate a plan of its own and its president had
previously testified that numerous metering companies would compete for opportunity to do the
work of installation on favorable credit terms.
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(3)
Waters § 642
Public Utilities Selling Water--Installation of Meters.
It is not unreasonable to require a water company to bear the cost of installation of meters rather
than impose such costs on the ratepayers. To require utility ratepayers to pay for capital installations
in the form of meters would result in a double burden on ratepayers in that they not only would
bear capital costs, but also would continue, throughout the life of the plant installed, to produce
a return to the utility on the cost of the plant.


(4)
Public Utilities § 49(1)--Proceedings and Hearings Before Commission-- Rehearing.
Rehearings before the Public Utilities Commission are not matters of right, but are pleas addressed
to its sound discretion. The discretion to be invoked is that of the body making the order, not that
of a reviewing court.


See Cal.Jur.2d, Public Utilities and Services, § 123; Am.Jur., Public Utilities and Services, § 222.


(5a, 5b)
Waters § 671
Public Utilities Selling Water--Regulation-- Judicial Review.
In a proceeding to obtain annulment of an order of the Public Utilities Commission reinstating
rates for petitioner's water service in effect before an interim order authorizing increased rates and
directing petitioner to install a specific minimum number of meters per month, the commission
was justified in reaching different conclusions from those of the examiner, although adopting
certain of his findings, where the commission's statement that petitioner's president testified that
the financing of a metering program would be feasible was supported by the record, the reason
why old rates, as well as interim and proposed rates, were calculated to yield high returns was
due to certain practices of petitioner involving extensions of its water mains to newly developed
territory *107  from 1952 to 1958, petitioner's rule in effect until August 15, 1955, provided
that applicants for extensions to new subdivisions were required to deposit with petitioner the
estimated cost of construction and that thereafter petitioner would pay the depositor, not to exceed
10 years, 35 per cent of the gross revenue due from consumers connected to the extension, whereas
a subsequent new rule prescribed by the commission reduced the refunds to 22 per cent, not to
exceed 20 years, many contracts for such extensions required refunding at the 35 per cent rate,
whereas other contracts involved unlawful deviations, the refunds petitioner was required to pay
constituted about one quarter of its gross revenues at the interim rates, and the commission as a
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matter of policy, in calculating a utility's rate base, deducts from the balance in the plant accounts
the balance in the Advances for Construction Account.


(6)
Waters § 665
Public Utilities Selling Water--Regulation.
A main extension rule of a water company, published and filed with the Public Utilities
Commission as part of its tariff, has the force and effect of a statute, and any deviations therefrom
are unlawful unless authorized by the commission.


(7a, 7b)
Waters § 670
Public Utilities Selling Water--Regulation-- Proceedings of Commission.
Where a water company seeking an increase in rates was given opportunity to present written
arguments to the Public Utilities Commission by filing exceptions to the examiner's proposed
reports as authorized by the commission's rules, the commission was not required to hear oral
argument of the company.


(8)
Constitutional Law § 180
Due Process--Hearing--Arguments.
Arguments may be either written or oral; due process requires no more. In some situations oral
argument is essential to a fair hearing; in others, argument submitted in writing is sufficient.


(9)
Waters § 671
Public Utilities Selling Water--Regulation--Judicial Review.
In a proceeding to obtain annulment of an order of the Public Utilities Commission reinstating
rates for petitioner's water service in effect before an interim order of the commission authorizing
increased rates and directing petitioner to install a specific minimum number of meters per month,
assumptions by the commission that petitioner would install the meters, that its plant in service,
i.e., rate base, would thereby be substantially increased, and that petitioner would perform its
contractual obligations to refund advances for construction, thus diminishing the balance in its
“Advances for Construction” account and thereby increasing its rate base, rested on evidence in the
record; it could not be said that such assumptions involved consideration of “material outside the
record,” and there was no merit in petitioner's contention that it had no opportunity to know what
material was being *108  considered or received by the commission in arriving at its order in view
of the fact that exceptions to the proposed report of the examiner were filed by the commission's
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staff and served on petitioner. The commission had the record before it, and there was nothing to
rebut the presumption that its decision was made after a consideration of the record.


(10)
Waters § 671
Public Utilities Selling Water--Regulation--Judicial Review.
In a proceeding to obtain annulment of an order of the Public Utilities Commission reinstating
rates for petitioner's water service in effect before an interim order of the commission authorizing
increased rates, there was no merit to petitioner's contention that the commission erred in failing
to consider evidence of petitioner where petitioner failed to point out any evidence that the
commission failed to consider.


(11)
Waters § 671
Public Utilities Selling Water--Regulation--Judicial Review.
In a proceeding to obtain annulment of an order of the Public Utilities Commission reinstating
rates for petitioner's water service in effect before an interim order of the commission authorizing
increased rates, the commission's decision was not unlawful because of its treatment of federal
income taxes where, though the evidence showed that petitioner had elected the double
rate declining balance method of computing depreciation, thereby increasing the depreciation
deduction and decreasing the amount of income taxes it would actually pay, the commission, for
rate-fixing purposes, recognized the larger amount of tax which would have resulted from the
straight-line depreciation method; this redounded to petitioner's advantage in that it reduced the
amount of net income after taxes recognized by the commission as available for return on rate
base, and tended to strengthen petitioner's showing in support of its request for increased rates.


(12)
Waters § 671
Public Utilities Selling Water--Regulation--Judicial Review.
In a proceeding to obtain annulment of an order of the Public Utilities Commission reinstating
rates for petitioner's water service in effect before an interim order of the commission authorizing
increased rates, the rates fixed by the commission were not confiscatory where a finding of the
commission that the rates authorized by the interim order fully met the needs of the financial
emergency then existing and that there was not presently such an emergency situation as would
justify continuance of the increased rates was justified by evidence of estimates that petitioner
would earn a 16.08 per cent return in 1959, the commission for good reasons was justified in
declining to adopt the examiner's conclusion that the interim rate of $3.75 was reasonable, the
commission was justified in refusing to impose a surcharge of 75 cents per month each for meters
in view of the testimony of petitioner's president that financing of meters was not a problem, a
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surcharge *109  would impose a double burden on ratepayers, and there was no basis for the
argument that petitioner's failure to pay a dividend demonstrated that a $3.00 rate was confiscatory.


(13)
Public Utilities § 45--Regulation--Rates for Services--Judicial Review.
Responsibility for rate fixing, insofar as the law permits and requires, is placed with the Public
Utilities Commission, and unless its action is clearly shown to be confiscatory the courts will not
interfere.


See Cal.Jur.2d, Public Utilities and Services, § 124 et seq.; Am.Jur., Public Utilities and Services,
§§ 185, 191.


(14)
Waters § 671
Public Utilities Selling Water--Regulation--Judicial Review.
In a proceeding to obtain annulment of an order of the Public Utilities Commission reinstating
rates for petitioner's water service in effect before an interim order of the commission authorizing
increased rates, petitioner is charged with the burden of showing that the evidence does not support
the commission's finding of value and that the reduced rate is unreasonable and will result in
confiscation of petitioner's property. This burden is coupled with a strong presumption of the
correctness of the commission's findings and conclusions.


SUMMARY


PROCEEDING to obtain annulment of an order of the Public Utilities Commission reinstating
rates for petitioner's water service in effect before an interim order authorizing increased rates,
directing installation of meters, and requiring certain financial adjustments. Order affirmed.


COUNSEL
Richard P. Roe, H. O. Van Petten and Frederick L. Simmons for Petitioner.
William M. Bennett, Chief Counsel, Roderick B. Cassidy, Assistant Chief Counsel, and J.
Thomason Phelps, Principal Counsel, for Respondents.


McCOMB, J.


Petitioner, a public utility corporation in the water business in Orange County, seeks to obtain an
annulment of an order of respondent Public Utilities Commission pursuant to the provisions of
section 1756 of the Public Utilities Code. 1  *110
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1 Section 1756 of the Public Utilities Code reads: “Within 30 days after the application for a
rehearing is denied, or, if the application is granted, then within 30 days after the decision on
rehearing, the applicant may apply to the Supreme Court of this State for a writ of certiorari
or review for the purpose of having the lawfulness of the original order or decision or of
the order or decision on rehearing inquired into and determined. The writ shall be made
returnable not later than 30 days after the date of issuance, and shall direct the commission
to certify its record in the case to the court. On the return day, the cause shall be heard by the
Supreme Court, unless for a good reason shown it is continued.”


Chronology
(1) August 6, 1957, petitioner filed an application for authorization to increase its rates charged for
water service. The application was amended on October 8, 1957. By such application petitioner
sought authority to increase its rates for general flat rate service from a basic amount of $3.00 per
service connection per month to $4.50 and to increase its general metered service rates from $2.50
per meter per month for the first 1,000 cubic feet or less to $3.75, with corresponding increases
in the unit quantity rates.


(2) November 1, 1957, a public hearing on the amended application was held at Santa Ana,
California.


(3) December 17, 1957, upon the record of the proceedings held November 1, 1957, the
commission rendered its Decision No. 56003 (56 P.U.C. 105), making an interim order authorizing
petitioner to increase its monthly residential flat rate from $3.00 to $3.75, with corresponding
increases in the rates and charges in petitioner's general metered service schedule, pending final
determination of the application.


(4) From December 26, 1957, through May 8, 1959, public hearings on the application for
authorization to increase rates and an investigation on the commission's own motion into the rates,
rules, regulations, contracts, operations, and practices pertaining to and involving water main
extensions of petitioner were held at various times.


(5) May 5, 1959, petitioner filed a petition for a proposed report pursuant to rule 69 of the
commission's Rules of Procedure.


(6) May 8, 1959, petitioner moved for a supplemental hearing to determine whether the
commission would consider material outside the record in the making of its decision.


(7) May 12, 1959, the commission denied petitioner's motion made May 8, 1959, but granted
petitioner's application for a proposed report pursuant to rule 69.
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(8) May 28, 1959, the proposed report of Examiner Stewart C. Warner was filed.


(9) No action was taken by the commission with respect to the proposed report for almost 10
months, until an opinion and order, Decision No. 59828, dated March 22, 1960, with *111  an
effective date of April 11, 1960, was filed by the commission. 2


2 Decision No. 59828 reads as follows: “The above-entitled application of Dyke Water
Company, a corporation, was filed August 6, 1957, and amended on October 8, 1957. The
applicant sought and seeks authority to increase its rates for general flat rate service from a
basic amount of $3 per service connection per month to $4.50, a 50 per cent increase, and
to increase its general metered service rates from $2.50 per meter per month for the first
1,000 cubic feet or less to $3.75, with corresponding increases in the unit quantity rates, also
representing an increase of 50 per cent. The estimated increase in gross annual revenues at
the proposed rates is approximately $375,000.
“A public hearing on the First Amendment to the application was held before Commissioner
Rex Hardy and Examiner Stewart C. Warner on November 1, 1957, at Santa Ana. The
purpose of said hearing was to establish a record as to whether or not the applicant should
receive interim rate relief. Based upon such record, an interim opinion and order (Decision
No. 56003, dated December 17, 1957) authorized the applicant to increase its monthly
residential flat rate from $3 to $3.75, with corresponding increases in the rates and charges
in the general metered service schedule. Said interim decision found the existence of exigent
circumstances, primarily a financial emergency, which justified the authorized increases in
rates and charges.
“By an order dated October 30, 1956, the above-entitled investigation was instituted.
“Public hearings on both of the above matters were held on a consolidated record before
Commissioner Hardy and Examiner Warner on December 26, 1957; before Commissioner
Matthew J. Dooley and Examiner Warner on January 14 and 15, 1959, and before Examiner
Warner on March 18, April 17, 20, 21, 22, 23, 24, 27, 28 and 30, and May 1, 1959, at Santa
Ana, and May 5, 6, 7 and 8, 1959, in Los Angeles. Orange County Water District appeared
as an interested party to urge that applicant be required to install meters on all customers'
premises for water conservation purposes; Pacific Water Co. appeared as an interested party
and as a protestant in so far as the proposed increase in rates for water service might affect
certain areas where applicant was furnishing water service outside its certificated area and
within the certificated area of Pacific; one customer of the applicant appeared to report the
results of a survey made of applicant's customers in Midway City regarding their views on
flat rate service versus general metered service; 9 letters from customers were received and
read into the record by the presiding officer at hearings when so received; and an exhibit
was introduced by the applicant as an affidavit that 18,500 post cards had been mailed by the
applicant on March 23 and 24, 1959, to its customers seeking their views on the questions
of (1) whether they wanted meters installed at their houses, and (2) whether they would pay
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75 cents more a month 'to put your water company on a paying basis and sound financial
position to preserve the low flat rate basis of water distribution which has been so successful
here?'
“On May 5, 1959, the applicant filed a Petition for Proposed Report pursuant to Rule 69
of the Commission's Rules of Procedure; on May 8, 1959, applicant's counsel moved for a
supplemental hearing to determine how the Commission arrives at its decisions; on May 12,
1959, the Commission granted said petition and directed the presiding Examiner to prepare
and file a proposed report, denied said motion for a supplemental hearing on grounds that
it was improper, and concluded that, having granted the petition, oral argument before the
Commission en banc would be unnecessary and cancelled such argument set for May 19,
1959.
“The proposed report was prepared and filed in accordance with such directions, pursuant
to the Commission's Rule 70, on May 28, 1959. Exceptions thereto were filed, pursuant to
Rule 71, by the applicant, by Pacific Water Co., and by the Commission staff, on June 19,
1959; by Orange County Water District on June 22, 1959; and by the City of Garden Grove
on June 24, 1959. Replies to said exceptions were filed by Orange County Water District
on June 30, 1959, and by the applicant on July 6, 1959. The matters stand submitted and
are ready for decision.
“No material exception to evidentiary facts outlined in the proposed report was taken by
any party, and such facts and review of the evidence in the proceeding need not be repeated
herein. The Commission hereby finds that those sections of the proposed report dealing with
factual and evidentiary matters constitute true statements of the evidence and of the facts
and as such they are hereby adopted by the Commission.1
“Table 14-A of Exhibit No. 19 includes a Summary of Earnings for the years 1957, 1958
Estimated, and 1959 Estimated at prior interim and proposed rates at present operations, as
follows:


Year 1959 Estimated
Year Year Present Operations
1957 1958 Prior Interim Proposed


Account Recorded Estimated Rates Rates Rates
(Using Straight-
Lines Income Tax
Depreciation)


Operating Revenues $675,025 $875,000 $751,000 $938,700 $1,126,200
Operating Expenses


Oper. and Maintenance 219,575 232,900 249,800 249,800 249,800
Adm. and Gen., Misc.
Exp.


135,020 70,000 72,200 72,200 72,200


Taxes other than Income 120,102 36,500 39,800 39,800 39,800
Depreciation 122,507 97,200 102,500 102,500 102,500
Taxes on Income 13,220 193,000 106,100 207,300 308,400
Total Expenses 610,424 629,600 570,400 671,600 772,700
Net Revenue 46,601 245,400 180,600 267,100 353,500
Depr. Rate Base ___ 929,000 1,123,000 1,123,000 1,123,000
Rate of Return ___ 26.42% 16.08% 23.78% 31.48%
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“The record shows that since 1954 the applicant has computed and paid income taxes using
accelerated income tax depreciation as a deductible expense, and no testimony was adduced
by the applicant that it intended to claim income tax depreciation on any other basis for the
year 1959 or for any future period.
“The question of what rate treatment should be given to reduce federal income tax payments
resulting from the use of accelerated depreciation as permitted by Section 167 of the Internal
Revenue Code, is under consideration by the Commission, and pending determination of
the problem by the Commission we have considered straight-line depreciation for income
tax purposes in this matter. When decision is made by the Commission as to the use of
accelerated depreciation, then such necessary adjustments, if any, will be made by the
Commission in respect to income tax payments made by the utility.
“Based upon the entire record and being fully cognizant of the views of the various
parties, the Commission makes the following findings and conclusions. In viewing such
findings and conclusions it should be kept clearly in mind that the basic matters of
concern in these proceedings are two: namely, applicant's request for increased revenues
and the Commission's investigation of applicant's main extension practices. All other issues,
although of some importance, are ancillary.
“In the basic matter of revenues, the Commission finds that the revenues produced by the
rates authorized in the interim order herein (Decision No. 56003) have fully met the needs
of the financial emergency then existing and foreseen. The Commission finds as a fact that
there is not presently such an emergency situation as would necessitate or otherwise justify a
continuance of the increased rates and charges authorized by such interim order. It is fair and
reasonable and in the public interest, therefore, to terminate the rates and charges authorized
on the interim basis.
“One ancillary issue directly affecting revenues and the earning position of applicant is
that concerning the needs for metering of service connections. The evidence on this subject
is substantial and convincing that the public interest requires that applicant's system be
fully metered at the earliest practicable date. The record indicates, from the testimony of
applicant's president, that the financing of a metering program would be feasible.2 It appears
reasonable, therefore, to require that applicant immediately undertake the installation of
meters on existing service connections at a rate of no fewer than 400 meters each month
until all have been metered. All new service connections, of course, shall be metered as they
are placed in service.
“The Commission finds that applicant's estimates of revenues, expenses and rate base for
the year 1959 are unrealistic, unreliable and unreasonable. The estimates of the Commission
staff,3 however, are found to be fair and reasonable and are hereby adopted for the rate-
making purposes of the proceeding. Such will be used in testing the reasonableness of
applicant's earning position at the rates and charges in effect prior to the interim order
herein. After making appropriate modifications to the staff-derived figures so as to recognize
reasonable increased revenues, greater expenses and a higher rate base for a properly metered
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system and giving due cognizance of the trend of rate of return as occasioned by the refunding
of advances for construction during the year 1960 and subsequent years, the Commission
concludes that applicant would earn a rate of return of somewhat more than 7 per cent on
a depreciated rate base of approximately $2,269,000. The Commission finds such a rate of
return on such a rate base to be within the zone of reasonableness and concludes, therefore,
that the pre-interim rates and charges for water service will, during the foreseeable future,
enable applicant to fully meter its system, provide sufficient and properly qualified personnel
function efficiently, conform to all the requirements of law and to earn a fair and reasonable
return on its investment in plant devoted to public utility water service. The pre-interim rates
will be reinstated.
“In the basic matter of main-extension practices, the Commission finds that applicant has
extended its water system into territory into which it had no right to extend, and pursuant
to agreements which are unlawful.4 Such extensions have been imprudent and the resulting
involvement in making repayment of large sums of money out of revenues to defray the
cost of capital additions to applicant's plant, both within and without applicant's certificated
area, made by persons as advances for construction, clearly constitutes unlawful conduct;
reveals a failure to recognize the minimum responsibility incumbent on the part of applicant's
management; and indicates a failure to apply prudent management principles in the conduct
of applicant's public-utility water business. Further, it appears that applicant may have
contracted for long-term debt5 without having obtained this Commission's authority therefor
as required by law. The Commission would be derelict in its duty of protecting the public
interest if it were to countenance any continuation of these unlawful and imprudent practices
or permit the burdening of utility customers with added costs attributable to such improper
practices. The Commission concludes that applicant must immediately cease and desist from
any extension practice which does not comply strictly with the lawfully effective Rule No.
15 concerning main extensions.
“The Commission finds as a fact that the public interest and standard accounting practices
require that applicant should be directed to adjust its books of account to conform to the
balance sheet as of December 31, 1957, after adjustments, as shown on Table 4-B of Exhibit
No. 19; that applicant should be directed to continue to carry out and place into effect
the staff recommendations contained in Chapter 16 of Exhibit No. 19; and that applicant
should be directed to immediately dispose of its recorded contributions pursuant to the
classification and itemization in Appendix C of Exhibit No. 44 in accordance with the staff
recommendations contained in Chapter 4 of said exhibit.
“The Commission finds as a fact that the rates and charges for water service hereinafter
ordered to be reinstated are for the future fair and reasonable rates and are justified by the
record in this proceeding. Further, it is found as a fact that in so far as existing rates and
charges differ from those hereinafter prescribed, such existing rates and charges are for the
future unjust and unreasonable.
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“Order
“1 The sections to which reference is here made are headed General Information; Accounting
Procedures; Earnings; Financial Conditions; Meters; Main Extension Practices; Metropolitan
Water District Water; Staff Recommendations; and Pacific Water Co. Evidence.


“2 Testimony of Dyke Lansdale, TR 1974-1977.


3 As Contained in Exhibit No. 19.


“4 See Exhibit No. 44.


5 In the sum of $376,078 as shown in Exhibit No. 57.


(10) March 31, 1960, petitioner filed a petition for a rehearing before the commission, which
petition was denied May 9, 1960. *112


These questions are presented for our determination:


(1) First. Was the order to install meters beyond the jurisdiction of the commission?


No. Section 761 of the Public Utilities Code reads: ”Whenever the commission, after a hearing,
finds that the rules, practices, equipment, appliances, facilities, or service of any *113  public
utility, or the methods of manufacture, distribution, transmission, storage, or supply employed by
it, are unjust, unreasonable, unsafe, improper, inadequate, or insufficient, the commission shall
determine and, by order or rule, fix the rules, practices, equipment, appliances, facilities, service,
or *114  methods to be observed, furnished, constructed, enforced, or employed. The commission
shall prescribe rules for the performance of any service or the furnishing of any commodity of the
character furnished or supplied by any public utility, and, on proper demand and tender of rates,
such public utility shall furnish such commodity or render such service within the time and upon
the conditions provided in such rules.“ *115


Section 770 of said code reads: ”The commission may after hearing:


“(a) Ascertain and fix just and reasonable standards, classifications, regulations, practices,
measurements, or service *116  to be furnished, imposed, observed, and followed by all electrical,
gas, water, and heat corporations.


“(b) Ascertain and fix adequate and serviceable standards for the measurement of quantity, quality,
pressure, initial voltage, or other condition pertaining to the supply of the product, commodity, or
service furnished or rendered by any such public utility
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“(c) Prescribe reasonable regulations for the examination and testing of such product, commodity,
or service and for the measurement thereof.


“(d) Establish reasonable rules, specifications, and standards to secure the accuracy of all meters
and appliances for measurements.


“(e) Provide for the examination and testing of any and all appliances used for the measurement
of any product, commodity, or service of any such public utility.”


In Title Guar. etc. Co. v. Railroad Com., 168 Cal. 295, 302 [142 P. 878, Ann.Cas. 1916A 738],
it was held that a city vested with regulatory powers over water companies in existence prior to
the passage of the Public Utilities Act had the power to require them to install meters at their own
expense, the requirement that meters be used being an incident of the rate-fixing process.


It is clear from the above-quoted sections of the Public Utilities Code that the Legislature intended
to, and did, confer upon the commission power to require a public utility to install meters at its
own expense. Such a power is necessary and desirable in order to prevent a waste of the product
being distributed and discrimination between consumers.


Second. Was the commission's order directing the installation of meters unreasonable?


No. (2) In the present case the commission ordered as follows: “4. b. Dyke Water Company shall
immediately institute a metering program and shall install, so as to permanently convert from flat
rate to metered service, not less than 400 meters per month, in addition to metering all new service
connections, until all residential and other general service connections shall have been metered;
and


“c. Shall, within ninety days after the effective date of this order and every one hundred eighty
days thereafter, report to this Commission in writing the total number of meters installed, together
with the net number of meters installed during the period covered in each such report, until all of
its service connections have been metered.” *117


Several years before, in a prior decision, No. 53858, reported at 55 P.U.C. 235, issued on October 1,
1956, in which petitioner was granted a certificate of public convenience and necessity authorizing
water service in an extensive area in Orange County, the commission had ordered petitioner to
install meters in the following language: “1. (e) That Dyke Water Company shall forthwith institute
a program of metering of water service in the certificated areas shown on the map, Appendix A,
and shall report its progress in writing to the Commission within ninety days after the effective
date hereof and every ninety days thereafter for a period of four years.”
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There was good reason for this order. As early as July 7, 1954, the following resolution was adopted
by the Board of Directors of the Orange County Water District:


“Whereas, it has been called to the attention of the members of the Board of Directors of the
Orange County Water District that a wasteful usage of water is occurring in many of the residential
sections located within the Orange County Water District; and


“Whereas, analysis of this situation indicates that most of this wasteful usage of water prevails in
areas where water is being served to the individual users on a 'flat rate' basis; and


“Whereas, one of the powers of the Orange County Water District as defined in Paragraph 6
of Section 2 of the OCWD Act as amended reads as follows: 'For the common benefit of said
district, to store water in underground water basins or reservoirs within or outside of said district,
to appropriate and acquire water and water rights within or outside of said district, to import water
into said district, and to conserve water within or outside of said district';


“Now, Therefore, Be It Resolved, that the Secretary Manager be and he is hereby authorized and
requested to bring this matter to the attention of the Public Utilities Commission, and request
said Commission to do all within its power to require compliance of all utilities subject to its
jurisdiction serving domestic water within the boundaries of the Orange County Water District
with the following conditions:


(1) That totalizing water meters be installed on all service connections; and


(2) That applicable rates be established on a volume basis.”


The commission's order to install meters was not challenged *118  by petitioner. On the contrary,
petitioner forwarded the following letter to the commission on February 11, 1957: “Referring to
Decision No. 53858 and pursuant to ordering paragraph 1(e), we have had conferences with various
meter companies in an effort to determine the cost and expense for metering.


“Proposals have been submitted to one meter company and if accepted we will be able to
commence some of the installations within six months.


“Will keep you advised as to our progress.”


Other portions of Decision No. 53858, however, and certain related decisions, were challenged
by petitioner in petitions for writs of review addressed to this court on March 18, 1957, in S.F.
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19657-19660. Nowhere in these petitions 3  was any question raised with respect to the lawfulness
or reasonableness of the commission's order to install meters.


3 The petitions were denied by this court, without opinion, on August 27, 1957.


On the contrary, petitioner continued to represent to the commission that meters were being
installed. On May 6, 1957, it forwarded the following letter to the commission: “Referring to
Decision No. 53858 and pursuant to order Paragraph 1 (e), we are submitting our second report.


“During the past ninety days we have installed the following quantities of meters:


15
 


3/4” meters
 


8
 


1“ meters
 


5
 


1 1/2” meters
 


5
 


3“ meters
 


Total
 


33 meters
 


“We are preparing to commence installation of meters at the rate of fifteen to twenty per day and
will report in ninety days further progress with respect to this.”


On October 10, 1957, it forwarded the following letter to the commission: “In reference to Decision
No. 53858, Order 1E, Dated October 1, 1956, this is to inform you that since January 1, 1957, we
have installed eighty-two meters.


“We are installing meters regularly and will continue to do so.”


On October 8, 1957, petitioner filed an amendment to its application, in which it requested
“authority to place into effect immediately on an interim basis the rates as proposed in its original
Application,” representing to the commission *119  that “The present financial condition of
Applicant is such that emergency conditions exist.”


The first public hearing was held on the amended application on November 1, 1957, at which
time an expert witness, testifying on behalf of petitioner, after stating he was familiar with the
commission's order on metering, was asked his opinion as to whether meters are necessary in this
company's system. His reply was, “I think they are essential.”


At the same hearing another expert witness, testifying on behalf of petitioner, in support of an
estimate of petitioner's rate base for 1956 and succeeding years, stated that his estimate “reflects a
start of a metering program which, by the end of the year 1961, meters 10,000 customers,” using
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the principle of “metering services of this company at the rate of 2,500 per annum, starting January
1, 1958, which makes 10,000 meters as of the end of 1961.”


This witness also testified in support of his estimates of “additional moneys necessary to finance
Dyke Water Company.” These estimates were of $100,000 a year for each of the years 1958 through
1961, inclusive, for a “metering program.”


On December 17, 1957, as stated above, the commission issued Decision No. 56003, in which
petitioner was authorized, on an interim basis, pending final decision, to charge substantially
increased rates.


The matter was set for further hearing on December 26, 1957, but, at petitioner's request, was
continued to a date to be later fixed.


Hearings were resumed on January 14, 1959. On January 15, 1959, the Orange County Water
District expressed its concern that the metering program contemplated by petitioner, as reflected
in the evidence above described, was inadequate, and offered evidence that annual water usage per
service connection on petitioner's largely unmetered system was 0.94 of an acre-foot, compared
with an average annual use of 0.57 of an acre-foot in four other nearby metered water systems,
most of which had extensive industrial and commercial usage; that most of the water underlying
the Orange County Water District is Colorado River water, imported under a ground water recharge
program financed by a replenishment assessment levied at a uniform rate on all production of
water from the ground water supplies of the district basin; that there was an unnecessary usage
of approximately 7,000 acre-feet of water per year in the service area of petitioner; *120  that
water had been observed on many occasions running down the curbs in places where unmetered
water service was being rendered; that it would cost the district approximately $84,000 to replace
these 7,000 acre-feet of water in the ground water supplies; that under the district's assessment
plan petitioner would be required to pay only $27,300 of said $84,000; and that those using water
from unmetered systems were being subsidized by those using water from metered systems. The
district confirmed and again urged upon the commission its resolution of July 7, 1954.


On May 7, 1959, shortly before the matter was submitted, Dyke Lansdale, president of petitioner,
when asked on cross-examination what steps had been taken to implement the commission's order
to institute a metering program, stated that petitioner had started a program for installing meters
on all industrial and odd or oversized lots and in schools; that only tracts did not have meters, and
that “we have done very little tract work since the order was put out”; that “I feel that within the
next two years it will be unnecessary for any of us to meter”; and that the only plans petitioner
then had for the metering of flat rate customers was a plan to install a meter on those customers
who had been reported as wasters of water.
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Testifying in response to a question as to whether he had made any investigation with respect to the
financing of a metering program, Mr. Lansdale answered in the affirmative, and said that petitioner
had had several offers for the sale of meters on an installment plan; that there was one offer to
“install the meter for us and bill us for an installed meter and they would take their money out of the
increased revenues”; that the financing of a metering program through the water meter suppliers
or manufacturing companies was feasible; and that “you can get the metering company to make
almost any type of an arrangement as long as they can get their money. I mean time isn't a big factor
with them. There are three or four big metering companies and they are very, very competitive.”


From the foregoing narrative it is clear that for the purposes of persuading the commission to grant
it a rate increase petitioner professed wholehearted willingness to install meters, but that as soon
as substantial rate relief was granted by the commission, to be effective for an indefinite period,
the metering program was renounced.


When the commission issued its order on March 22, 1960, *121  directing petitioner to install not
less than 400 meters per month, petitioner had had three and a half years since the issuance of the
commission's prior order on October 1, 1956, within which to formulate a plan of its own.


The commission gave no credence to the representations contained in Dyke Lansdale's affidavit of
March 30, 1960, in support of petitioner's petition for rehearing with respect to the commission's
March 22, 1960, order. The affidavit alleges in substance that the commission's order would impose
an impossible financial burden on petitioner and jeopardize its service; that the installation of 400
meters per month would require the employment of seven working crews and a foreman, plus
additional capital equipment and personnel. Even if these allegations were entitled to any credence,
it is to be noted that they assume that petitioner would have to do the installation work, and that
the cost of such work would exceed petitioner's financial resources.


But President Dyke Lansdale himself had previously testified that numerous metering companies
would compete for the opportunity to do the work of installation on favorable credit terms.


At this late date petitioner is hardly in a position to complain that the commission's order of March
22, 1960, is impossible or unreasonable.


(3) Nor was there anything unreasonable about requiring petitioner to bear the cost of installation
of meters rather than imposing such cost upon the ratepayers. To require utility ratepayers to pay
for capital installations in the form of meters not only is a departure from customary ratemaking,
but also is wrong in principle. It results in a double burden upon ratepayers in that the ratepayers
not only bear capital costs, but also continue, throughout the life of the plant installed, to produce
a return to the utility upon the cost of the plant. (Cf. Title Guar. etc. Co. v. Railroad Com., supra,
168 Cal.295, 302 et seq.)
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Third. Was the commission required to grant petitioner's request for a rehearing in order to hear
evidence pertaining to the results of petitioner's operations occurring subsequent to the close of
the hearings and before the issuance of the commission's decision?


No. (4) Rehearings are not matters of right before the commission, but are pleas addressed to the
sound discretion of that body. The discretion to be invoked is that of the body making the order
and not that of a reviewing court. (Interstate *122  Commerce Com. v. City of Jersey City, 322
U.S. 503, 514 et seq. [64 S.Ct. 1129, 88 L.Ed. 1420].) It is therefore evident that in the present
case petitioner's application for a rehearing was not improperly denied by the commission.


(5a) Fourth. Was the commission justified in reaching different conclusions from those of the
examiner, although adopting certain of his findings?


Yes. In its decision the commission stated: “The Commission hereby finds that those sections of
the proposed report dealing with factual and evidentiary matters constitute true statements of the
evidence and of the facts and as such they are hereby adopted by the Commission.” 4


4 In a footnote the commission identified the sections indicated by referring to the section
headings used in the proposed report.


Petitioner contends that the commission's decision was “arbitrary and capricious” in adopting as
true sections of the report but issuing an order that was inconsistent with, and contrary to, the
recommended order of the commission's examiner. In support of this, petitioner contends that
the commission was guilty of a “flat misstatement” in stating, “The record indicates, from the
testimony of applicant's president, that the financing of a metering program would be feasible.”
This statement by the commission is supported by the record. The transcript shows the following
testimony of President Dyke Lansdale: “Q. I want to confine my questions here principally right
now to the financing and am I to understand from your statement that the financing of a metering
program through the water meter suppliers or manufacturing companies is a feasible way to
accomplish it? A. Yes, I feel that there are several different methods that could be worked. Q. Are
feasible? A. Yes, it will work.”


It appears from the examiner's proposed findings and conclusions that the examiner adopted as
reasonable certain estimates, offered in evidence by the commission's staff, of petitioner's revenue,
expenses, and rate base for the year 1959. These estimates showed that petitioner would earn for
the year 1959 a return of 16.08 per cent at the rates in effect prior to the rates authorized by the
commission's interim decision; 23.78 per cent under the rates authorized by the interim order;
31.48 per cent at the rates proposed by petitioner in its application; and 11.90 per cent on the
assumption that petitioner's entire system would be metered.
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The reason why the old rates, as well as the interim and proposed rates, were calculated to yield
such high returns *123  is to be found in certain practices of petitioner involving extensions of its
water mains to newly developed territory during a number of years from 1952 to 1958. (6) Such
extensions were governed, or should have been governed, by petitioner's Rule and Regulation
Number 15, published and filed with the commission as a part of its tariff. This rule, when so
published and filed, had the force and effect of a statute, and any deviations therefrom were
unlawful unless authorized by the commission. (California Water & Tel. Co. v. Public Util. Com.,
51 Cal.2d 478, 501 [23] [334 P.2d 887].)


(5b) Petitioner's rule in effect until August 15, 1955, provided that applicants for extensions
to new subdivisions were required to advance and deposit with petitioner the estimated cost of
construction, and that thereafter petitioner would pay to the depositor, for a period not to exceed
10 years, 35 per cent of the gross revenue due from consumers connected to the extension, but not
more than the amount of such cost. A new rule prescribed by the commission, and effective on
and after August 15, 1955, reduced the amount of the refunds to 22 per cent of the annual revenue
from customers served from the extension, for not to exceed 20 years.


The evidence shows that from 1952 to 1958 petitioner entered into over 300 contracts for such
extensions; that the advances under such agreements totaled $3,203,000; that many of these
contracts required refunding at the rate of 35 per cent of petitioner's gross annual revenues from
such extensions; that other such contracts involved unlawful deviations from petitioner's tariff
rule; and that the refunds petitioner was required to pay constituted about one quarter of its gross
revenues at the interim rates.


The Uniform System of Accounts for Water Utilities established by the commission prescribes the
use of a deferred credit account called “Advances for Construction,” in which shall be recorded
“such advances for construction made in accordance with the utility's rules and regulations, as are
to be refunded either wholly or in part. ...”


When physical plant is constructed or installed with the use of such advances, it is required that
the cost be recorded in a utility's appropriate plant accounts.


For rate-fixing purposes the commission as a matter of policy, in calculating a utility's rate base,
deducts from the balance in the plant accounts the balance in the Advances for Construction
Account. The reason for such a deduction is that the commission considers it unreasonable to allow
a utility to *124  earn a return upon property the cost of which has been advanced by prospective
consumers or subdividers of property. (Del Este Water Co., 52 P.U.C. 479, 482 [1].)
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Upon repayment of such advances, however, such deductions cease pro tanto, and plant costs
defrayed by such repaid advances become a part of the utility's rate base for rate-fixing purposes.


This policy of the commission, and the rate-fixing principles contained therein, were recently
challenged in a petition for writ of review addressed to this court in Suburban Water Systems v.
Public Utilities Com., S.F. No. 20484, which was denied without opinion on August 10, 1960.


Good reasons were offered by the commission's staff for declining to adopt all of the conclusions
of the examiner, and the record supports the commission in the adoption of other and different
findings and conclusions.


(7a) Fifth. Did the commission err in not hearing oral argument of petitioner?


No. Petitioner contends that it has been prejudiced, since it has never had an opportunity to
orally argue the merits of the application and the case before any official other than the hearing
officer, although petitioner requested such argument and the commission had set argument on the
application and the case before the commission in bank on May 19, 1959.


Petitioner was given ample opportunity to be heard by the filing of exceptions to the examiner's
proposed report. The commission's rules governing proposed reports are these:


“Upon direction by the Commission, the presiding officer shall prepare and file his proposed
report. The Secretary's office shall cause copies thereof to be served upon all parties to
the proceeding. Such proposed report shall contain recommended findings, conclusions, and
order.” (Rule 70.)


“A party may serve and file exceptions to a proposed report within twenty days after service
thereof. Exceptions shall be specific, and stated and numbered separately. Exceptions to factual
findings shall specify the portions of the record relied upon; proposed substitute findings;
and proposed additional findings, with supporting reasons. Exceptions to conclusions shall cite
statutory provisions or principal authorities relied upon; proposed substitute conclusions; and
proposed additional conclusions.” (Rule 71.)


“Replies may be served and filed within fifteen days after service of exceptions.” (Rule 72.)


These rules were complied with in the proceeding before the *125  commission. Petitioner was
served with a copy of the proposed report and filed lengthy exceptions thereto, as well as a reply
to exceptions filed by other parties.
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(8) Arguments may be either written or oral. Due process requires no more. In the case of Federal
Communications Com. v. WJR, 337 U.S. 265, 275 [69 S.Ct. 1097, 93 L.Ed. 1353], the Supreme
Court of the United States stated: “... due process of law has never been a term of fixed and
invariable content. This is as true with reference to oral argument as with respect to other elements
of procedural due process. For this Court has held in some situations that such argument is essential
to a fair hearing [citation], in others that argument submitted in writing is sufficient. [Citations.]”


In Morgan v. United States, 298 U.S. 468, 481 [56 S.Ct. 906, 80 L.Ed. 1288], it was said:
“Argument may be oral or written. The requirements are not technical.”


(7b) In the present case it is evident that petitioner had ample opportunity to present written
arguments to the commission, and the commission was not required to hear oral arguments.


(9) Sixth. Did the commission err in considering material outside the record?


No. The commission's order provides: “After making appropriate modifications to the staff-derived
figures so as to recognize reasonable increased revenues, greater expenses and a higher rate base
for a properly metered system and giving due cognizance of the trend of rate of return as occasioned
by the refunding of advances for construction during the year 1960 and subsequent years, the
Commission concludes that applicant would earn a rate of return of somewhat more than 7 per
cent on a depreciated rate base of approximately $2,269,000.”


Petitioner contends: “It would appear from the quoted statement that material outside the record
was considered by the Commission, and that on consideration of such extraneous matters, the
recommended order of the hearing officer based upon evidence within the record was rejected.”


The commission first ordered petitioner to install meters in 1956 and had evidence before it of
a continuing urgent need for such installations. When it decided to order petitioner to install a
specific minimum number of meters per month, it assumed that petitioner would do so, and that
its plant in service, i.e., rate base, would thereby be substantially increased. *126


The commission also assumed that petitioner would perform its contractual obligations to refund
advances for construction, thus diminishing the balance in its “Advances for Construction”
account, and thereby increasing its rate base.


With a rate base increasing as a result of these two factors, petitioner's rate of return would show
a downward trend during 1960 and subsequent years from 16.08 per cent, estimated at the prior
rates, to something approximating 7 per cent.
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If these assumptions had not been made by the commission, it might have been constrained to
reduce petitioner's rates even below what they were when the application for an increase was filed
in order to reduce the excessive 16.08 per cent return.


These assumptions, however, rested upon evidence in the record, and it cannot be justly said that
they involved consideration of “material outside the record.”


There is likewise no merit in petitioner's contention that “Petitioner had no opportunity to
even know what material was being considered by the Commission or being received by the
Commission from its staff in arriving at the opinion and order which is the subject of this Petition,”
in view of the fact that exceptions to the proposed report of the examiner were filed by the
commission's staff and served upon petitioner.


In the instant case the commission had the record before it, and nothing appears to rebut the
presumption that the decision of the commission was made after a consideration of the record.
(Pacific Indem. Co. v. Industrial Acc. Com., 28 Cal.2d 329, 339 [6] [170 P.2d 18].)


(10) Seventh. Did the commission err in failing to consider evidence of petitioner?


No. Petitioner has not pointed out any evidence that the commission failed to consider.


(11) Eighth. Was the commission's decision unlawful because of its treatment of federal income
taxes?


No. In its decision the commission said: “The question of what rate treatment should be given
to reduce[d] federal income tax payments resulting from the use of accelerated depreciation as
permitted by Section 167 of the Internal Revenue Code, is under consideration by the Commission,
and pending determination of the problem by the Commission we have considered straight-line
depreciation for income tax purposes in this matter. When decision is made by the Commission
*127  as to the use of accelerated depreciation, then such necessary adjustments, if any, will be
made by the Commission in respect to income tax payments made by the utility.”


Petitioner says this is “uncertain and unclear” in that “it is impossible to ascertain therefrom the
effect of present and anticipated federal income taxation on Petitioner's revenues,” and “Petitioner
is unable to ascertain the present, and anticipated consequences of the opinion and order with
respect to the payment of and allocation for anticipated income tax obligations.”


It is not clear just what petitioner means. Obviously nothing the commission says can affect
petitioner's obligation to pay its taxes.
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Following the case of Galveston Elec. Co. v. City of Galveston, 258 U.S. 388, 399 [7, 8] [42 S.Ct.
351, 66 L.Ed. 678], the commission for rate-fixing purposes has recognized and allowed income
taxes as an operating expense. The amount of such taxes is usually arrived at after a deduction for
depreciation of depreciable property.


Section 167 of the Internal Revenue Code of 1954 permits, at the taxpayer's option, several ways of
calculating depreciation for income tax purposes. Among them are: “(1) the straight line method,
(2) the declining balance method, using a rate not exceeding twice the rate which would have been
used had the annual allowance been computed under the method described in paragraph (1).”


Following the adoption of this legislation by Congress, the commission was repeatedly faced, in
numerous public utility rate proceedings, with the difficult problem of what amount of money
to allow for income taxes as an operating expense in cases where the utility had elected, or
indicated its intention to elect, a method of accelerated depreciation for income tax purposes,
thereby increasing the depreciation deduction, and decreasing the amount of taxes paid or to be
paid.


Various alternatives were open, among them being (a) an amount calculated by the straight-line
method irrespective of what method was used in calculating the amount of taxes that were actually
paid or to be paid; and (b) allowance only of taxes actually paid, or to be paid, under whatever
method of depreciation the utility elected.


In the present proceeding the evidence shows that petitioner had elected the double rate declining
balance method of computing depreciation, thereby increasing the depreciation *128  deduction
and decreasing the amount of income taxes it would actually pay.


For rate-fixing purposes, however, and for the reasons given, the commission recognized the
larger amount of tax which would have resulted from the use of straight-line depreciation. This,
of course, redounded to petitioner's advantage, in that it reduced the amount of net income after
taxes recognized by the commission as available for return on rate base, and tended to strengthen
petitioner's showing in support of its request for increased rates.


(12) Ninth. Were the rates fixed by the commission confiscatory?


No. Petitioner says that the confiscatory nature of the commission's order is shown by even
a cursory examination of the facts in the instant case. Petitioner's argument in support of this
statement is erroneous.


First, it assumes that the financial emergency which the commission found in December 1957 in
issuing an interim rate order upon a limited and incomplete record was proven by the complete
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record, and that such emergency continued through December 31, 1958. In its final decision,
however, the commission found, “In the basic matter of revenues, the Commission finds that the
revenues produced by the rates authorized in the interim order herein (Decision No. 56003) have
fully met the needs of the financial emergency then existing and foreseen. The Commission finds
as a fact that there is not presently such an emergency situation as would necessitate or otherwise
justify a continuance of the increased rates and charges authorized by such interim order. It is fair
and reasonable and in the public interest, therefore, to terminate the rates and charges authorized
on the interim basis.”


This finding was fully justified by the evidence of estimates that petitioner would earn a 16.08
per cent return in 1959.


Secondly, petitioner's argument assumes that the interim rate of $3.75 was reasonable because the
examiner proposed such a conclusion. But for good reasons the commission was fully justified in
declining to adopt that conclusion.


Thirdly, petitioner's argument assumes that it was reasonable to impose upon petitioner's
consumers a surcharge of 75 cents per month each for meters. But for the reason that petitioner's
own president testified the financing of meters was not a problem, and that a surcharge would
impose a double burden on the ratepayers, the commission was justified in refusing to impose
such a surcharge. *129


Fourthly, petitioner argues that its failure to pay any dividend demonstrates that a $3.00 rate is
confiscatory. It cites no authority for such a position, and none has been found.


(13) This court in Market St. Ry. Co. v. Railroad Com., 24 Cal.2d 378, 397 [150 P.2d 196], said:
“Thus responsibility for rate fixing, insofar as the law permits and requires, is placed with the
commission, and unless its action is clearly shown to be confiscatory the courts will not interfere”;
( 14) and on page 399 [2] [24 Cal.2d]: “... The petitioner herein must be charged with the burden of
showing that the evidence does not support the commission's finding of value, and that the reduced
rate is unreasonable and will result in confiscation of its property. That burden is coupled with a
strong presumption of the correctness of the findings and conclusions of the commission.”


In Federal Power Com. v. Hope Natural Gas Co., 320 U.S. 591, 602 [64 S.Ct. 281, 88 L.Ed. 333],
the court said: “... the Commission was not bound to the use of any single formula or combination
of formulae in determining rates. Its rate- making function, moreover, involves the making of
'pragmatic adjustments.' ... And when the Commission's order is challenged in the courts, the
question is whether that order 'viewed in its entirety' meets the requirements of the Act. ... Under
the statutory standard of 'just and reasonable' it is the result reached not the method employed
which is controlling. [Citations.] It is not theory but the impact of the rate order which counts.
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If the total effect of the rate order cannot be said to be unjust and unreasonable, judicial inquiry
under the Act is at an end.”


The order of the commission is affirmed.


Gibson, C. J., Traynor, J., Schauer, J., Peters, J., White, J., and Dooling, J., concurred.
Petitioner's application for a rehearing was denied July 19, 1961. *130


Footnotes


“Application as above entitled, as amended, having been filed, and an investigation on the
Commission's own motion into the rates, rules, regulations, contracts, operations and practices
pertaining to and involving water main extensions of Dyke Water Company, a corporation,
having been instituted, public hearings having been held, an Examiner's Proposed Report and
Exceptions and Replies to said Report having been filed and having been fully considered,
and based on the record and the findings of fact and conclusions hereinbefore set forth,


“It Is Hereby Ordered as follows:


“1. The rates and charges established by Decision No. 56003, issued December 17, 1957, and
set forth therein as Appendix A, are hereby terminated as of the seventh day following the
effective date of this order.


“2. Coincidental with the termination of said rates and charges there are hereby reinstated, as
the regularly filed and effective rates and charges of the Dyke Water Company, tariff 'Schedule
No. 1, General Metered Service, Cal. P.U.C. Sheet No. 69-W' and tariff 'Schedule No. 2,
General Flat Rate Service, Cal. P.U.C. Sheets Nos. 116-W and 117-W.'


“3. Dyke Water Company is hereby directed to adjust its books of account to conform to the
balance sheet as of December 31, 1957, after adjustments, as shown on Table 4-B of Exhibit
No. 19 in this proceeding.


“4. a. Dyke Water Company shall install meters on all new service connections installed on
and after the effective date of this order; and


“b. Dyke Water Company shall immediately institute a metering program and shall install,
so as to permanently convert from flat rate to metered service, not less than 400 meters per
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month, in addition to metering all new service connections, until all residential and other
general service connections shall have been metered; and


“c. Shall within ninety days after the effective date of this order and every one hundred eighty
days thereafter, report to this Commission in writing the total number of meters installed,
together with the net number of meters installed during the period covered in each such report,
until all of its service connections have been metered.


“5. Dyke Water Company is directed to continue to carry out and place into effect the staff
recommendations contained in Chapter 16 of Exhibit No. 19.


“6. a. Dyke Water Company is directed to immediately dispose of its recorded contributions
pursuant to the classification and itemization in Appendix C of Exhibit No. 44 in accordance
with the staff recommendations contained in Chapter 4 of said exhibit; and


“b. Within ninety days after the effective date of the order herein, certify to the Commission
in writing, over the signature of a responsible officer, that it has complied herewith.


“7. Dyke Water Company shall immediately cease and desist from entering into any contract
for an extension of its water system or any part thereof except such as shall strictly comply
with its Rule No. 15 or upon specific order of this Commission.


“8. Case No. 5841 is discontinued.


“9. The effective date of this order shall be April 11, 1960.


“Dated at San Francisco, California, this 22nd day of March, 1960.”


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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FARMERS INSURANCE EXCHANGE et al., Plaintiffs and Appellants,
v.


THE STATE OF CALIFORNIA et al., Defendants


and Respondents. [And four other cases.] *


No. H000211.
Court of Appeal, Sixth District, California.


Dec 10, 1985.


* State Farm Mutual Automobile Insurance Company v. State of California; California
Casualty Insurance Company v. State of California; Continental Insurance Company v. State
of California; Hartford Accident and Indemnity Company v. State of California.


SUMMARY


Five insurance companies, obliged to pay numerous claims of policyholders for costs of new
automobile paint jobs after damage caused by wide-scale aerial spraying for eradication of the
Mediterranean fruit fly, filed an action seeking compensation from the state. Defendants' general
demurrers to seven causes of action were sustained without leave to amend. An eighth cause
of action was voluntarily dismissed without prejudice. (Superior Court of Santa Clara County,
Nos. 526938 and 510480; Superior Court of Alameda County, Nos. 580590-9, H 94165-9 and H
91884-8, Peter G. Stone, Judge.)


The Court of Appeal affirmed, treating the trial court's order sustaining demurrers to causes of
actions for inverse condemnation, trespass to chattels and nuisance, strict liability for use of
pesticide, negligence, tortious interference with contractual relations, and denial of civil rights,
as incorporating a judgment of dismissal, but directed that plaintiffs be allowed to amend the
seventh cause of action for a writ of mandate to pay their claims, for which the pleadings, although
insufficient, revealed possible statutory or constitutional bases for recovery. (Opinion by Brauer,
J., with Panelli, P. J., and Agliano, J., concurring.)
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Appellate Review § 23--Decisions Appealable--Decisions With Respect to Particular Matters--
Pleading--Orders on Demurrer.
An order sustaining a demurrer is not appealable. However, dismissal of *495  an appeal due to
a technical defect serves no purpose, and hence, in the interests of justice, the trial court's order
sustaining demurrers may be deemed to incorporate a judgment of dismissal, and plaintiffs' notice
of appeal treated as applying to the judgment.


(2)
Appellate Review § 128--Review--Scope and Extent--Rulings on Demurrers.
Review after a demurrer was sustained in the lower court is limited to the question of the sufficiency
of plaintiffs' pleadings.


(3)
Constitutional Law § 48--Police Power--Subjects of Regulation--Property and Its Uses.
Damages inflicted in the course of a proper exercise of the state's police power are noncompensable
as an exception to the just compensation rule of Cal. Const., art. I, § 19, and where there exists an
obvious emergent public interest, analysis of whether the exercise of the police power is reasonable
or proper under the circumstances is unnecessary in that the emergency constitutes full justification
for the measures taken. Accordingly, the state and its agents were completely immune from liability
for damage to automobile paint caused by wide-scale spraying to eradicate the Mediterranean fruit
fly, and the trial court properly sustained defendants' demurrers to a cause of action by insurers
for inverse condemnation.


(4)
Constitutional Law § 48--Police Power--Subjects of Regulation--Property and Its Uses.
Damage to automobile paint incidental to the valid exercise of the state's police power to abate a
public nuisance by eradication of the Mediterranean fruit fly did not rise to the level of a “taking”
on a theory of inverse condemnation, and was thus noncompensable under Gov. Code, §§ 8572,
8652 (Emergency Services Act), providing that the state pay the reasonable value of property
commandeered or utilized during a state of emergency.


(5)
Government Tort Liability § 2--As Governed by Statute--Waiver of Immunity.
It is not inconsistent that the state assert its right to exercise its police power without incurring
unlimited liability for damage caused thereby, and still provide a limited fund for partial
reimbursement to those so damaged. Hence, legislative establishment of the “Medfly Claims
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Fund” did not constitute a waiver of governmental immunity regarding claims in excess of the
amount payable from the fund.


(6)
Government Tort Liability § 1--Immunity.
The state's police power, exercised in an emergency to protect the public interest, provides a cloak
of absolute immunity from liability under a cause of action for inverse condemnation under both
Cal. Const., art. I, § 19 (just compensation *496  for private property taken or damaged for public
use), and Gov. Code, §§ 8572, 8652 (providing that the state pay the reasonable value of property
commandeered or utilized during a state of emergency).


[See Cal.Jur.3d, State of California, § 50.]


(7)
Government Tort Liability § 13--Grounds for Relief--Liability Arising From Governmental
Activities--Medical, Public Health, and Welfare Activities-- Insect Eradication.
Demurrers, by the state and its agents, to plaintiff insurers' cause of action for damages to
automobile paint caused by statutorily authorized aerial insecticide spraying, on a theory of
trespass to chattels and nuisance, were properly sustained under the general tort principle that a
defendant who acts to prevent a threatened injury from some force of nature is said to be acting
under necessity, and necessity is a complete defense to these torts.


[See Am.Jur.2d, Trespass, § 42.]


(8)
Government Tort Liability § 13--Grounds For Relief--Liability Arising From Governmental
Activities--Medical, Public Health, and Welfare Activities-- Insect Eradication.
Demurrers by the state and its agents to plaintiff insurers' cause of action for damages to automobile
paint caused by statutorily authorized aerial insecticide spraying, on a theory of trespass to chattels
and nuisance, were properly sustained since nothing which is done or maintained under the express
authority of a statute can be deemed a nuisance (Civ. Code, § 3482), and the authorizing statute
need not predict the precise nature of the damages, it need only authorize the governmental action.


(9)
Government Tort Liability § 2--As Governed by Statute--Nuisance.
Civ. Code, § 3482, providing that nothing which is done or maintained under the express authority
of a statute can be deemed a nuisance, provided immunity from liability to the state and its agents
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for incidental damages to automobile paint caused by the release of a chemically destructive spray
into the atmosphere which was precisely what was authorized by various statutes aimed at the
eradication of the Mediterranean fruit fly.


(10)
Government Tort Liability § 2--As Governed by Statute--Immunity.
Even if Gov. Code, § 862, subd. (b), providing that a public entity is liable for injuries caused
by its use of a pesticide to the same extent as a private person, did impose strict liability on the
state, and *497  even if it were not limited to those situations where the state was carrying out
proprietary activities on property it either owns or controls as a private person would do, the state
and its agents were nonetheless immune from liability under § 862, subd. (b), for damages caused
by pesticide spraying to eradicate the Mediterranean fruit fly by virtue of the immunity provision
of the Emergency Services Act (Gov. Code, § 8655).


(11)
Government Tort Liability § 2--As Governed by Statute--Immunity.
The immunity provision of the Emergency Services Act (Gov. Code, § 8655) provided the state
and its agents with immunity from negligence liability for damages to automobile paint caused by
the aerial spraying of insecticide to eradicate the Mediterranean fruit fly; to quell an emergency,
the state must be able to act with speed and confidence without fear of incurring tort liability.


(12)
Government Tort Liability § 5--Grounds for Relief--As Dependent on Liability of Employee--
Discretionary Activities--Insecticide Spraying.
As a matter of law, the acts of the state and its agents in the formulation and spraying of a malathion
mixture to eradicate the Mediterranean fruit fly were an exercise or performance of a discretionary
function and hence the state and its agents had absolute immunity from liability for negligence
under Gov. Code, § 8655 (immunity provision of the Emergency Services Act).


(13)
Government Tort Liability § 24--Actions--Pleading--Tortious Interference With Contractual
Relations.
Pleadings by insurance companies did not state a cause of action against the state and its agents
for tortious interference with contractual relations, where the fact that state employees represented
that claims for damages resulting from the program to eradicate the Mediterranean fruit fly would
be processed more rapidly if claims were filed with the insurance carriers rather than with the state
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amounted only to suggesting that the policyholders enforce their contracts, and hence there was
no breach of contract, and no intent on the part of the state employees to induce a breach.


(14)
Government Tort Liability § 24--Actions--Pleading--Denial of Civil Rights.
The actions of state employees in referring citizen claimants to their respective insurance
companies for payment of claims resulting from aerial spraying to eradicate the Mediterranean
fruit fly did not violate any of the insurer's civil rights to due process or equal protection under
the United States Constitution. *498


(15)
Government Tort Liability § 2--As Governed by Statute--Pest Control Compact.
The Pest Control Compact (Food & Agr. Code, §§ 8801-8808) does not create a cause of action
for damages occurring as a result of pest eradication efforts.


(16)
Government Tort Liability § 2--As Governed by Statute--Payment of Claims.
In an action by insurance companies against the state and its agents seeking payment of damages to
automobile paint caused by aerial pesticide spraying, the insurance companies were entitled, under
Gov. Code, § 965 (payment of claims against the state), to payment from the state if monies were
available in the relevant claims fund, and to the extent that the insurers had the required approval
letters and had submitted required discharge documents. Hence, the trial court abused its discretion
in sustaining, without leave to amend, a demurrer to plaintiffs' prayer for a writ of mandate for
payment of their claims, where plaintiffs had a right, under principles of equal protection, to have
their claims processed in like manner to claims submitted by other citizens, and it was reasonably
possible that the complaint could be amended to state a cause of action where the pleading revealed
possible bases for recovery under either a statutory or constitutional theory.


COUNSEL
William T. Mayo for Plaintiffs and Appellants.
John K. Van de Kamp, Attorney General, James R. Schwartz and Susan R. Oie, Deputy Attorneys
General, for Defendants and Respondents.


BRAUER, J.


This action arises out of the Mediterranean fruit fly eradication program. The chemical mixture
employed by the state in its wide-scale aerial spraying caused erosion of the painted surface
of automobiles. Plaintiffs/appellants are five insurance companies which were obliged to pay
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numerous claims of their policy holders for costs of new paint jobs. By this action they seek
recompense from the state.


Plaintiffs' second amended complaint stated eight causes of action. Three defendants—the state,
the State Controller Kenneth Cory, and Jerry Scribner, *499  the project manager of the medfly
eradication program—filed general demurrers. By order dated November 23, 1983, these were
sustained without leave to amend as to seven causes of action. The eighth cause of action was
voluntarily dismissed without prejudice.


Plaintiffs appeal from the November 23 order. (1)Initially we note that an order sustaining a
demurrer is not appealable. ( Munoz v. Davis (1983) 141 Cal.App.3d 420, 431 [190 Cal.Rptr. 400].)
No judgment of dismissal appears in the record. The matter has been fully briefed, however, and
dismissal of the appeal at this stage due to a technical defect would serve no purpose. Therefore, in
the interests of justice, we will deem the trial court's order to incorporate a judgment of dismissal
and treat plaintiffs' notice of appeal as applying to the judgment. ( California State Employees'
Assn. v. State of California (1973) 32 Cal.App.3d 103, 106 [108 Cal.Rptr. 60].) For reasons
discussed below we affirm the trial court's order as to the first six causes of action and order that
plaintiffs be granted leave to amend their seventh cause of action.


I


Introduction
We briefly review the statutory background of the medfly eradication program.


Food and Agricultural Code sections 5321 et seq. provide the Director of the Department of Food
and Agriculture the authority to establish those regulations which, in his discretion, are necessary
to prevent the spread of any pest in the state. 1  Pursuant to this statutory authority on June 27,
1980, the director filed regulation 3591.5 of title 3 of the California Administrative Code. This
regulation designated specific eradication areas and set forth various means and methods which
might be employed in the eradication program, including “the use of insecticides, chemicals,
or other materials as spray, dust, bait, or in any other manner as often as necessary to effect
control.” (Cal. Admin. Code, tit. 3, § 3591.5, subd. (c)(1).) In addition, regulation 3591.5 provided
that all those areas of the state where the medfly *500  was known to exist were subject to the
provisions of article 4, chapter 8, part 1, division 4 of the Agricultural Code (§ 5761 et seq.). Section
5762 states that any “premises, plants and things” exposed to infestation within the eradication
area are public nuisances and subject to all relevant laws relating to the prevention and abatement
of public nuisances. 2
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1 Food and Agricultural Code section 5321 states: “If the director receives information of the
existence of any pest which is not generally distributed within this state, he shall thoroughly
investigate the existence and probability of its spread, and the feasibility of its control or
eradication.”
Food and Agricultural Code section 5322 states: “The director may establish, maintain,
and enforce quarantine and such other regulations as are in his or her opinion necessary to
circumscribe and exterminate or prevent the spread of any pest which is described in Section
5321.”


2 Food and Agricultural Code section 5762 states: “Any pest with respect to which an
eradication area has been proclaimed, and any states of the pest, its hosts and carriers, and any
premises, plants, and things infested or infected or exposed to infestation or infection with
such pest or its hosts or carriers, within such area, are public nuisances, which are subject to
all laws and remedies which relate to the prevention and abatement of public nuisances.”


As the infestation proved to be beyond the control of the personnel and equipment of the affected
counties, the Governor on December 24, 1980, declared a state of emergency pursuant to the
Emergency Services Act (Gov. Code, § 8625 et seq.), and directed that state facilities and personnel
be utilized. Government Code section 8627 provides: “During a state of emergency the Governor
shall, to the extent he deems necessary, have complete authority over all agencies of the state
government and the right to exercise within the area designated all police power vested in the state
by the Constitution and laws of the State of California in order to effectuate the purposes of this
chapter. In exercise thereof, he shall promulgate, issue, and enforce such orders and regulations
as he deems necessary, in accordance with the provisions of Section 8567.” 3  The Governor's
proclamation directed all agencies of the state government to employ state personnel, equipment
and facilities to alleviate the emergency. Thereafter wide-scale *501  aerial spraying with the
insecticide malathion was undertaken until eradication of the medfly was declared in September
of 1982.


3 Text of the Emergency Services Act, Government Code section 8567 reads as follows: “(a)
The Governor may make, amend, and rescind orders and regulations necessary to carry out
the provisions of this chapter. Such orders and regulations shall have the force and effect of
law. Due consideration shall be given to the plans of the federal government in preparing such
orders and regulations. The Governor shall cause widespread publicity and notice to be given
to all such orders and regulations, or amendments or rescissions thereof. [¶] (b) Orders and
regulations, or amendments or rescissions thereof, issued during a state of war emergency or
state of emergency shall be in writing and shall take effect immediately upon their issuance.
Whenever the state of war emergency or state of emergency has been terminated, such orders
and regulations shall be of no further force or effect. [¶] (c) All orders and regulations relating
to the use of funds pursuant to Article 16 (commencing with Section 8645) of this chapter
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shall be prepared in advance of any commitment or expenditure of such funds. Other orders
and regulations needed to carry out the provisions of this chapter shall, whenever practicable,
be prepared in advance of state of war emergency or state of emergency. [¶] (d) All orders
and regulations made in advance of a state of war emergency or state of emergency shall be
in writing, shall be exempt from the provisions of Chapter 4.5 (commencing with Section
11371), Part 1, Division 3, Title 2, of the Government Code,[*]
*Repealed; see, now, § 11340 et seq.
but shall be subject to the approval of the Emergency Council. As soon thereafter as possible
they shall be filed in the office of the Secretary of State and with the county clerk of each
county.”


II


Discussion
(2)Since the case comes to us after a demurrer was sustained in the lower court, review is limited
to the question of the sufficiency of plaintiffs' pleadings. We take up each cause of action in order
as set forth in plaintiffs' second amended complaint.


1. First Cause of Action. Inverse Condemnation


It is not disputed that the state's actions in launching and carrying out the eradication program were
taken pursuant to statutory authority. It is also not in dispute that such actions were in response to
a statewide emergency of potentially huge proportion.


(3)Plaintiffs' claim, that the incidental damage to automobile paint caused by the spraying must
be fully compensated, is based on article I, section 19 of the California Constitution. This article
provides in part that “[p]rivate property may be taken or damaged for public use only when
just compensation, ascertained by a jury unless waived, has first been paid to, or into court
for, the owner.” There is, however, a well-known exception to the general rule stated in the
Constitution. Damages inflicted in the course of a proper exercise of the state's police power are
noncompensable. ( Holtz v. Superior Court (1970) 3 Cal.3d 296, 305 [90 Cal.Rptr. 345, 475 P.2d
441].) “'[T]he constitutional guarantee of just compensation attached to an exercise of the power
of eminent domain does not extend to the state's exercise of its police power, and damage resulting
from a proper exercise of the police power is simply damnum absque injuria' [citations].” (
Freeman v. Contra Costa County Water Dist. (1971) 18 Cal.App.3d 404, 408 [95 Cal.Rptr. 852].) A
government's action will be upheld as a valid exercise of police power if it is “reasonably necessary
to 'protect the order, safety, health, morals, and general welfare of society.' [Citations.]” (Ibid.i)


The point is made that it is a question of fact whether the exercise of the police power is reasonable
or proper under the circumstances, a matter which therefore cannot be resolved at the pleading
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stage. This may be so in those cases where it is unclear whether the public agency is exercising
a regulatory police power or an eminent domain power constituting a taking. ( Associated Home
Builders, etc. Inc. v. City of Walnut Creek (1971) 4 Cal.3d 633, 638 *502  [94 Cal.Rptr. 630, 484
P.2d 606, 43 A.L.R.3d 847]; Morshead v. California Regional Water Quality Control Bd. (1975) 45
Cal.App.3d 442, 450 [119 Cal.Rptr. 586].) Where there exists an obvious emergent public interest,
however, such analysis is unnecessary. “In such cases calling for immediate action the emergency
constitutes full justification for the measures taken to control the menacing condition, and private
interests must be held wholly subservient to the right of the state to proceed in such manner as
it deems appropriate for the protection of the public health or safety.” ( House v. L. A. County
Flood Control Dist. (1944) 25 Cal.2d 384, 391 [153 P.2d 950].) Among the types of emergencies
which justify police action without calling for compensation are “the demolition of all or parts of
buildings to prevent the spread of conflagration, or the destruction of diseased animals, of rotten
fruit, or infected trees where life or health is jeopardized.” (Ibid.)


In our view there is no question but that the case at bar falls squarely within the police power
exception to the just compensation rule stated in California Constitution article I, section 19. Thus
the state and its agents are afforded complete immunity from liability on this theory.


(4)Plaintiffs next contend that Government Code sections 8572 and 8652 of the Emergency
Services Act provide a statutory basis for their inverse condemnation claim. These sections provide
that the state pay the reasonable value of property commandeered or utilized during a state of
emergency. The emphasized language describes a “taking” of private property for public use. As
discussed above, the medfly eradication program was a valid exercise of the state's police power
to abate a public nuisance. Damage to automobile paint incidental to the exercise of this power
does not rise to the level of a “taking” and is thus noncompensable. ( Skinner v. Coy (1939) 13
Cal.2d 407, 421 [90 P.2d 296].)


(5)Finally, plaintiffs make the argument that any immunity the state might have by virtue of the
police power or the immunity provision of the Emergency Services Act (discussed in section 4
herein) has been affirmatively waived by the passage of Assembly Bill No. 3383, effective June
30, 1982. This bill established a “Medfly Claims Fund” and appropriated $4 million to it. Section
I of the bill states that this claims fund is to be “the exclusive source of funding for payment of
all legitimate costs, claims, judgments or other liabilities arising from the Mediterranean fruit fly
infestation.” Compensation for damage to automobiles is limited to $689 or 20 percent of the value
of the car, whichever is less. We do not find it inconsistent that the state assert its right to exercise
its police power without incurring unlimited liability for damage caused thereby, and still provide
a *503  limited fund for partial reimbursement to those so damaged. Establishing such a fund
therefore does not amount to a waiver of governmental immunity.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=4CALIF3D633&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_638&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_638 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=4CALIF3D633&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_638&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_638 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971123870&pubNum=661&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971123870&pubNum=661&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=45CAAPP3D442&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_450&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_450 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=45CAAPP3D442&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_450&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_450 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975104007&pubNum=227&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=25CALIF2D384&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_391&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_391 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=25CALIF2D384&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_391&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_391 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945111953&pubNum=661&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S19&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8572&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8652&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=13CALIF2D407&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_421 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=13CALIF2D407&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_421 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939118935&pubNum=661&originatingDoc=Ia83277b8fab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Farmers Ins. Exchange v. State of California, 175 Cal.App.3d 494 (1985)
221 Cal.Rptr. 225


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


(6)The state's police power, exercised in an emergency to protect the public interest, provides a
cloak of absolute immunity from liability under both article I, section 19 of the Constitution and
Government Code sections 8572 and 8652. The demurrer to plaintiffs' first cause of action for
inverse condemnation was therefore properly sustained.


(7)2. Second Cause of Action. Trespass to Chattels and Nuisance


Necessity is a complete defense to these torts. “A defendant who acts to prevent a threatened injury
from some force of nature, or some other independent cause not connected with the plaintiff, is
said to be acting under necessity .... [¶] ... Where the danger affects the entire community, or so
many people that the public interest is involved, that interest serves as a complete justification
to the defendant who acts to avert the peril to all ....” (Prosser and Keeton, Torts (5th ed. 1984)
pp. 145-146.)


(8)Moreover, acts done pursuant to express statutory authority are by definition not a nuisance.
Section 3482 of the Civil Code reads: “Nothing which is done or maintained under the express
authority of a statute can be deemed a nuisance.” Plaintiffs' argument here is that the governor's
proclamation pursuant to the Emergency Services Act did not “expressly authorize” the state to
damage automobile paint finishes. This misses the point. The authorizing statute need not predict
the precise nature of the damages. It need only authorize the governmental action.


(9)Plaintiffs cite Varjabedian v. City of Madera (1977) 20 Cal.3d 285 [142 Cal.Rptr. 429, 572
P.2d 43] in support of their position. That case concerned a sewage treatment plant which was
emitting noxious odors affecting plaintiffs' property. Plaintiffs proceeded on a nuisance theory,
inter alia. City claimed immunity under Civil Code section 3482. The court held that section 3482
did not shield city from liability in that the statutes authorizing city to construct sewage treatment
plants could not reasonably have been construed to authorize the emission of septic smells onto
plaintiffs' land. The Varjabedian case is readily distinguishable from ours. In our case the nuisance
complained of, the release of a chemically destructive spray into the atmosphere, was precisely
what was authorized by the various statutes outlined in section I. Civil Code section 3482 is
therefore fully exculpatory. The state and its agents are thus immune from liability under both Civil
Code section 3482 and general tort principles and plaintiffs' second cause of action must fail. *504


(10)3. Third Cause of Action. Strict Liability


Plaintiffs' third cause of action is predicated on section 862, subdivision (b) of the Government
Code: “[¶] (b) A public entity is liable for injuries caused by its use of a pesticide to the same
extent as a private person except that no presumption of negligence arises from the failure of a
public entity or public employee to comply with a provision of a statute or regulation relating to
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the use of a pesticide if the statute or regulation by its terms is made inapplicable to the public
entity or the public employee.”


At the outset, it is by no means clear that this statute does impose strict liability on the state.
The Law Revision Commission note states: “Although it appears that the effect of the California
statutes and regulations relating to the use of pesticides is to impose 'strict' liability for injuries
resulting from such use, this conclusion will remain uncertain until there has been a judicial
determination of the question in California.'' Research reveals no case to date interpreting this code
section.


The Attorney General argues that section 862, subdivision (b) simply does not apply to the facts
of this case. He reasons that the statute plainly appears to govern those situations where the state is
carrying out proprietary activities on property it either owns or controls as a private person would
do. Thus it would not apply in a situation where the state is acting in its governmental capacity
to abate a statewide nuisance.


We tend to agree with this interpretation of the statute. In any case, the state and its agents would
be immune from liability under section 862, subdivision (b) by virtue of the immunity provision
of the Emergency Services Act (Gov. Code, § 8655) more fully discussed in the following section.
Thus plaintiffs' third cause of action must fail.


(11)4. Fourth Cause of Action. Negligence


Plaintiffs allege that the state and its employees were negligent and careless in the formulation
and spraying of the malathion mixture in that they knew or should have known that the mixture so
prepared and sprayed over populated areas would cause widespread damage to the paint on motor
vehicles. Accepting these facts as true for purposes of the demurrer, the state contends that it is
nonetheless absolutely immune from liability for its actions under the immunity provision of the
Emergency Services Act. (Gov. Code, § 8655.) This section provides: “The state or its political
subdivisions *505  shall not be liable for any claim based upon the exercise or performance, or
the failure to exercise or perform, a discretionary function or duty on the part of a state or local
agency or any employee of the state or its political subdivisions in carrying out the provisions of
this chapter.”


It is clear that the Governor's proclamation under express authority of Government Code section
8625, and the subsequent spraying of malathion were policy level decisions. This would be true
as well with respect to the myriad decisions regarding the implementation of the program, such as
the length of spraying, size of droplets, type of mixture, area to spray, etc. Since plaintiffs' claim
is based directly upon these acts, section 8655 applies to provide the state with immunity from
liability. The purpose of the statute is obvious. In those cases where the state must take the steps
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necessary to quell an emergency, it must be able to act with speed and confidence without fear
of incurring tort liability. (See e.g., Martin v. Municipal Court (1983) 148 Cal.App.3d 693, 696
[196 Cal.Rptr. 218].)


(12)Plaintiffs take the position that the spraying of malathion was ministerial rather than
discretionary conduct. A ministerial act takes place on the purely operational level rather than the
policy making or planning level. ( Nunn v. State of California (1984) 35 Cal.3d 616 [200 Cal.Rptr.
440, 677 P.2d 846].) We have no difficulty concluding as a matter of law that the acts complained
of in plaintiffs' fourth cause of action were an exercise or performance (i.e., carrying out) of a
discretionary function on the part of the state. Thus the state has absolute immunity from liability
for negligence under Government Code section 8655.


(13)5. Fifth Cause of Action. Tortious Interference With Contractual Relations


A central headquarters for the medfly program was established in Los Gatos, under the direction
of defendant/respondent Jerry Scribner. In addition to coordinating the operation of the spraying
program itself, the headquarters also received inquiries, complaints and demands for restitution
by those people who had incurred property damage in the course of the spray program. Plaintiffs
allege that Scribner and the other employees systematically, deliberately and maliciously directed
all such citizen claimants to their respective insurance carriers, and further that Scribner and others
represented that claims would be processed more rapidly and fully in this way than if they were
filed with the state. Plaintiffs assert that this constituted a tortious interference with the contractual
relations between plaintiffs and their insureds. *506


Plaintiffs cannot state a cause of action for tortious interference with contract on these facts. The
insurance companies were under a contractual obligation to pay covered claims of their policy
holders. The acts of Scribner and others in suggesting that the policy holders proceed to enforce
their contracts does not amount to “interference” with contractual relations. The elements of this
tort include: 1) The existence of a valid contract; 2) knowledge of the contract on the part of
defendant and intent to induce its breach; 3) breach of the contract by the third party; 4) proximate
cause; 5) damages. ( H & M Associates v. City of El Centro (1980) 109 Cal.App.3d 399 [167
Cal.Rptr. 392].) There was no breach here, and no intent on the part of the state employees to
induce a breach.


This cause of action must also fail.


(14)6. Sixth Cause of Action. Denial of Civil Rights


Plaintiffs' sixth cause of action is based upon the same set of facts as the preceding cause. It is
claimed that the actions of Scribner and others in referring citizen claimants to their respective
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insurance companies constituted a denial of plaintiffs' rights of due process of law and equal
protection under the federal Constitution, thus stating a claim under 42 United States Code, section
1983. 4


For the same reasons that the circumstances presented here do not constitute an actionable tort,
they do not amount to a violation of any civil rights. The demurrer was properly sustained.


7. Seventh Cause of Action. Writ of Mandate


Plaintiffs' seventh cause of action is against Kenneth Cory, the State Controller, and rests upon
the following allegations. Effective June 30, 1982, a “Medfly Claims Fund” was established by
the Legislature and funded with approximately $4 million. (Stats. 1982, ch. 332, p. 1634.) On
August 30, 1982, plaintiffs, as subrogees of their policy holders, presented some 3,500 claims to the
State Controller. Plaintiffs appear to be making the argument *507  that their claims are not being
considered while claims of other individual citizens are being processed and paid. But exhibits to
their complaint demonstrate that some claims of their subrogors have in fact been approved by
the State Board of Control. Plaintiffs next claim that they were informed by the state on or about
July 27, 1983, that no further approval letters would be issued. It is not alleged however whether
this policy was to apply only to claims submitted by plaintiffs or to all claims alike. (15) (See fn.
5.) Plaintiffs' prayer seeks a writ of mandate ordering Controller Cory to audit, approve, authorize
and direct payment of their claims. 5


5 In conjunction with their seventh cause of action, plaintiffs also seek recovery under the Pest
Control Compact. (Food & Agr. Code, §§ 8801-8808.) Nothing in these statutes, however,
creates a cause of action for damages occurring as a result of eradication efforts.


(16)Chapter 1, part 5, of the Government Code “Payment of Claims and Judgments against the
State” provides that claims which have been approved by the State Board of Control and for which
there exists sufficient appropriation, shall be paid by the state upon presentation of documents
discharging the state of liability. (Gov. Code, § 965.) Section 965.7, subdivision (a) provides that
“[a] writ of mandate is an appropriate remedy to compel the state, or an officer or employee of the
state, to perform any act required by this chapter.”


To the extent that plaintiffs have approval letters, and have submitted the required discharge
documents, they are entitled under these Government Code sections to payment from the state if
monies are available in the claims fund.


Moreover plaintiffs have a right, under principles of equal protection, to have their claims
processed by the board in like manner to those claims submitted by other citizens.
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If there is a reasonable possibility that a complaint can be amended to state a cause of action, it is an
abuse of discretion to sustain a demurrer without leave to amend. ( Cordonier v. Central Shopping
Plaza Associates (1978) 82 Cal.App.3d 991, 999 [147 Cal.Rptr. 558].) Although plaintiffs have
failed to set forth a cause of action under Government Code section 965 or on equal protection
grounds, the pleading reveals possible bases for recovery under either of these theories. We
therefore find that the court abused its discretion in sustaining a demurrer to this cause of action
without leave to amend. *508


We affirm the trial court's order as to plaintiffs' causes of action one through six and direct that
plaintiffs be allowed to amend their seventh cause of action. Each party to bear its costs on appeal.


Panelli, P. J., and Agliano, J., concurred.
Appellants' petition for review by the Supreme Court was denied February 19, 1986. Panelli, J.,
did not participate therein. Bird, C. J., was of the opinion that the petition should be granted. *509


Footnotes


FN4 United States Code section 1983 reads in pertinent part. “Every person who, under
color of any statute, ordinance, regulation, custom, or usage, of any State or Territory of the
District of Columbia, subjects, or causes to be subjected, any citizen of the United States
or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress.”


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Customer filed class action against Chapter 11 debtor-public utilities to recover
damages that customers allegedly sustained due to planned power outages resulting from debtors'
negligent maintenance of their grid. Debtors filed motion to dismiss. The United States Bankruptcy
Court for the Northern District of California, Dennis Montali, J., 2020 WL 1539254, granted
motion and dismissed complaint without leave to amend. Customer appealed. The District Court,
Haywood S. Gilliam, Jr., J., 629 B.R. 60, affirmed, and customer appealed.


Holdings: The Court of Appeals held that:


[1] question would be certified to the Supreme Court of California as to whether the state statute
limiting the jurisdiction of courts to hear any suit that could interfere with the California Public
Utilities Commission (CPUC) in the performance of its official duties preempts a plaintiff's claim
of negligence brought against a utility if the alleged negligent acts were not approved by the
CPUC, but those acts foreseeably resulted in the utility having to take subsequent action, here, a
Public Safety Power Shutoff, pursuant to CPUC guidelines, and that subsequent action caused the
plaintiff's alleged injury, and


[2] question would be certified as to whether debtors' filed tariff rule shielded them from liability
for an interruption in their services that debtors determined was necessary for the safety of the
public at large, even if the need for that interruption arose from debtors' own negligence.


Questions certified.


Procedural Posture(s): On Appeal; Motion to Dismiss for Lack of Subject Matter Jurisdiction;
Motion to Dismiss for Failure to State a Claim.
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West Headnotes (8)


[1] Federal Courts Particular questions
On appeal following affirmance of Bankruptcy Court's dismissal of customer's class action
against Chapter 11 debtor-public utilities to recover damages allegedly sustained due to
planned power outages resulting from debtors' negligence, Court of Appeals would certify
to Supreme Court of California question of whether statute limiting jurisdiction of courts to
hear any suit that could interfere with the California Public Utilities Commission (CPUC)
in the performance of its official duties preempts a plaintiff's claim of negligence brought
against a utility if the alleged negligent acts were not approved by the CPUC, but those acts
foreseeably resulted in the utility having to take subsequent action, here, a Public Safety
Power Shutoff, pursuant to CPUC guidelines, and that subsequent action caused plaintiff's
alleged injury; no controlling California precedent had answered question, which was one
of two dispositive questions in the case and had significant public policy implications. Cal.
Pub. Util. Code § 1759.


[2] Action Statutory rights of action
Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
California law provides a private right of action against any public utility that acts
unlawfully or that omits to do anything required to be done. Cal. Pub. Util. Code § 2106.


[3] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
California Public Utilities Code limits the jurisdiction of courts to hear any suit that could
interfere with the California Public Utilities Commission (CPUC) in the performance of
its official duties. Cal. Pub. Util. Code § 1759.


[4] Action Statutory rights of action
Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
To the extent there is conflict between California statute providing private right of
action against public utility and statute limiting the jurisdiction of courts to hear any
suit that could interfere with the California Public Utilities Commission (CPUC) in the
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performance of its official duties, the latter statute preempts a claim brought under the
former if an award of damages would hinder or frustrate CPUC's declared supervisory and
regulatory policies. Cal. Pub. Util. Code §§ 1759, 2106.


[5] Federal Courts Withholding Decision;  Certifying Questions
Certification procedure is reserved for state-law questions that present significant issues,
including those with important public policy ramifications, and that have not yet been
resolved by the state courts.


[6] Federal Courts Particular questions
On appeal following affirmance of Bankruptcy Court's dismissal of customer's class action
against Chapter 11 debtor-public utilities to recover damages allegedly sustained due to
planned power outages resulting from debtors' negligence, Court of Appeals would certify
to Supreme Court of California question of whether debtors' filed tariff rule shielded them
from liability for an interruption in their services that debtors determined was necessary
for the safety of the public at large, even if the need for that interruption arose from debtors'
own negligence; no controlling California precedent had answered question, which was
one of two dispositive questions in the case and had significant public policy implications.


[7] Public Utilities Regulation
Public Utilities Regulation of Charges
California law requires utilities to file with the California Public Utilities Commission
(CPUC) tariff schedules containing rates, charges, and classifications, together with all
rules, contracts, privileges, and facilities which in any manner affect or relate to rates, tolls,
rentals, classifications, or service.


[8] Public Utilities Regulation
Under California law, utility's properly published and filed tariff rule has force and effect
of statute.


*1086  D.C. No. 4:20-cv-02584-HSG
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** The Honorable Danny J. Boggs, United States Circuit Judge for the U.S. Court of Appeals
for the Sixth Circuit, sitting by designation.


*1087  ORDER CERTIFYING QUESTIONS TO THE SUPREME COURT OF CALIFORNIA


We respectfully ask the Supreme Court of California to exercise its discretion to decide the certified
questions set forth in section II of this order.


I. Administrative Information


We provide the following information in accordance with California Rule of Court 8.548(b)(1).
The caption of this case is:


No. 21-15571


ANTHONY GANTNER, Appellant,


v.


PG&E CORPORATION; PACIFIC GAS & ELECTRIC COMPANY, Appellees.
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The names and addresses of counsel for the parties are:


For Appellant Anthony Gantner: Nicholas A. Carlin, Brian S. Conlon, and Leah Romm, Phillips
Erlewine, Given & Carlin, LLP, 39 Mesa Street, Suite 201, San Francisco, CA 94129; Bonny
E. Sweeney, Hausfeld LLP, 44 Montgomery Street, Suite 3400, San Francisco, CA 94104.


For Appellees PG&E Corporation and Pacific Gas & Electric Company (collectively, “PG&E”):
Omid Nasab and Kevin Orsini, Cravath, Swaine & Moore, LLP, 825 8th Avenue, New York, NY
10019; Peter J. Benvenutti and Thomas B. Rupp, Keller Benvenutti Kim, LLP, 650 California
Street, Suite 1900, San Francisco, CA 94108; Theodore Elias Tsekerides, Weil Gotshal &
Manges, LLP, 767 5th Avenue, New York, NY 10153.


We designate Anthony Gantner as the petitioner if our request for certification is granted. He is
the appellant before our court.


II. Certified Questions


We certify to the Supreme Court of California the following two questions of state law:


(1) Does California Public Utilities Code section 1759 preempt a plaintiff's claim of negligence
brought against a utility if the alleged negligent acts were not approved by the California Public
Utilities Commission (“CPUC”), but those acts foreseeably resulted in the utility having to take
subsequent action (here, a Public Safety Power Shutoff), pursuant to CPUC guidelines, and that
subsequent action caused the plaintiff's alleged injury?


(2) Does PG&E's Electric Rule Number 14 shield PG&E from liability for an interruption in
its services that PG&E determines is necessary for the safety of the public at large, even if the
need for that interruption arises from PG&E's own negligence?


We certify these questions pursuant to California Rule of Court 8.548. The answers to these
questions will determine the outcome of the appeal currently pending in our court. We will accept
and follow the decision of the California Supreme Court on these questions. Our phrasing of the
questions should not restrict the California Supreme Court's consideration of the issues involved.


III. Statement of Facts


Anthony Gantner (“Plaintiff”) is a resident of St. Helena, California, and a PG&E customer.
Plaintiff filed a Class Action Complaint in December 2019 in the United States Bankruptcy Court
for the Northern District of California, asserting a claim under California Public Utilities Code
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section 2106 in an adversary proceeding in PG&E's Chapter 11 proceedings. Plaintiff alleges
negligence on the part of PG&E, claiming that PG&E had a *1088  duty to maintain its grid in a
safe condition but failed to do so and that “PG&E's safety record is an abomination.” Specifically,
Plaintiff alleges, among other things, that “PG&E has 113,000 miles of conductors, and over 60%
of those conductors are and were highly susceptible to failure”; that “PG&E repeatedly delayed
upgrading its oldest transmission lines”; and that, “[i]n an investigation covering 1994 to 1998,
CPUC staff accused PG&E of more than 500,000 counts of violating state laws requiring utilities
to keep trees pruned a safe distance from overhead electric lines.”


Plaintiff further alleges that, because of PG&E's negligence in maintaining its electrical equipment,
PG&E was forced to implement Public Safety Power Shutoffs (“PSPSs”) on five occasions in
the autumn of 2019 to decrease the chance that its equipment would cause wildfires. Since 2019,
public electric utilities have been required to have a PSPS protocol in place. See Cal. Pub. Util.
Code § 8386(c)(6). CPUC has adopted the policies that a utility “has the burden of demonstrating
that its decision to shut off power is necessary to protect public safety,” Cal. Pub. Utils. Comm'n,
Resolution ESRB-8, at 1, 4 (2018), and that a utility “must deploy de-energization as a measure
of last resort and must justify why de-energization was deployed over other possible measures or
actions,” Cal. Pub. Utils. Comm'n, Decision 19-05-042 app. A at A1 (2019).


As a result of the 2019 PSPSs, Plaintiff alleges that he and others were without power for “many
days, in some cases up to 17 days total and upwards of 10 days in a row.” Those affected by
the PSPSs allegedly suffered “loss of habitability of their dwellings, loss of food items in their
refrigerators, expenses for alternative means of lighting and power,” and other damages. Plaintiff
seeks to certify a class that includes “[a]ll California residents and business owners” who had their
power shut off by PG&E during the 2019 PSPSs or any subsequent PSPS during this litigation.
Plaintiff requests $2.5 billion in damages for the class.


PG&E moved in bankruptcy court to dismiss the Complaint. PG&E argued that the court lacked
subject matter jurisdiction to hear the claim because it was preempted by California Public Utilities
Code section 1759. PG&E argued, in the alternative, that the Complaint should be dismissed
because PG&E's Electric Rule Number 14 shields PG&E from liability for an interruption in
service that PG&E believes is necessary for public safety. 1  CPUC filed an amicus brief in the
bankruptcy court, contending that “litigation and adjudication of Plaintiff's claim ... would hinder
and interfere with enforcement of the Commission's guidelines concerning public safety power
shutoffs.” The bankruptcy court issued a ruling in March 2020 dismissing the Complaint without
leave to amend, holding that Plaintiff's claim was preempted by section 1759, and not addressing
PG&E's Rule 14 argument. 2
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1 PG&E also argued that the Complaint should be dismissed because it failed to adequately
plead that PG&E's alleged negligence caused Plaintiff's damages.


2 The bankruptcy court also concluded that Plaintiff's claim failed because PG&E's alleged
negligence would not have proximately caused Plaintiff's damages.


In April 2020, Plaintiff appealed the bankruptcy court's dismissal of his Complaint to the United
States District Court for the Northern District of California. In March 2021, the district court
affirmed dismissal, ruling only on preemption grounds, and denying Plaintiff leave to amend.


Plaintiff filed a timely notice of appeal of the district court's decision. Alice Stebbins, the former
Executive Director of CPUC, *1089  filed an amicus brief in support of Plaintiff, arguing that
imposing liability on PG&E under Plaintiff's theory would not be inconsistent with CPUC's
policies or its “regulatory reach.” CPUC filed an amicus brief, which nominally did not support
either party but, like the brief it had filed in the Bankruptcy Court, took the position that section
1759 preempted Plaintiff's claim. We heard oral argument on January 12, 2022.


IV. Explanation of Certification Request


No controlling California precedent has answered the certified question whether California Public
Utilities Code section 1759 preempts a negligence claim alleging that a utility violated state-law
duties and consequently needed to take an action, with the permission of CPUC, that caused the
plaintiff to suffer damages. Similarly, no controlling California precedent has interpreted Rule 14
or has explained how a court should apply a utility's tariff rule when the text is susceptible to two
reasonable interpretations. These questions are dispositive in this case and have significant public
policy implications for California residents and utilities.


A.


[1]  [2]  [3]  [4] This case presents a novel question about the scope of preemption under
California Public Utilities Code section 1759. California law provides a private right of action
against any public utility that acts unlawfully or that “omits to do any ... thing required to be
done.” Cal. Pub. Util. Code § 2106. But section 1759 limits the jurisdiction of courts to hear any
suit that could interfere with CPUC “in the performance of its official duties.” Id. § 1759. To the
extent there is conflict between sections 1759 and 2106, the California Supreme Court has held that
section 1759 preempts a claim brought under section 2106 if an award of damages would “hinder
or frustrate [CPUC's] declared supervisory and regulatory policies.” San Diego Gas & Elec. Co.
v. Superior Ct. (“Covalt”), 13 Cal.4th 893, 55 Cal.Rptr.2d 724, 920 P.2d 669, 673 (1996) (quoting
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Waters v. Pac. Tel. Co., 12 Cal.3d 1, 114 Cal.Rptr. 753, 523 P.2d 1161, 1162 (1974)). Plaintiff
alleges that, because of PG&E's negligent maintenance of its grid, PG&E needed to implement
PSPSs, which caused his injury. In his filings before the bankruptcy court, and throughout this
litigation, Plaintiff has made clear that “this case is not about whether the shutoffs were appropriate
or how PG&E handled them.” Rather, Plaintiff contends, “it is about why they had to be done in
the first place.” PG&E responds that, regardless of how Plaintiff frames his theory, any damages
PSPSs cause cannot be recovered in litigation because of section 1759 preemption. This case thus
presents the question whether adjudicating Plaintiff's claim that PG&E negligently maintained its
grid would hinder or frustrate CPUC's regulatory authority with respect to PSPSs, when Plaintiff
does not challenge the manner in which the PSPSs were executed but rather argues that they are a
link in the causal chain that connects PG&E's alleged negligence to his damages.


When the California Supreme Court has considered whether a claim was preempted by section
1759, the Court has examined whether the allegedly tortious conduct was permitted by CPUC's
policies. For example, in Covalt, the California Supreme Court held that section 1759 preempted
a private nuisance claim that alleged that a utility's power lines emitted “high and unreasonably
dangerous levels of electromagnetic radiation onto plaintiffs' property.” Id., 55 Cal.Rptr.2d 724,
920 P.2d at 678. CPUC had previously decided that “regulated utilities need take no action to
reduce [electromagnetic] field levels from existing powerlines.” *1090  Id., 55 Cal.Rptr.2d 724,
920 P.2d at 697. The Court held that plaintiffs' claim was preempted because a determination
of liability “would be inconsistent with [CPUC's] conclusions” that the challenged conduct was
lawful. Id. In Hartwell Corp. v. Superior Ct., 27 Cal.4th 256, 115 Cal.Rptr.2d 874, 38 P.3d
1098 (2002), the California Supreme Court considered an allegation that public utilities provided
unhealthy drinking water. Id., 115 Cal.Rptr.2d 874, 38 P.3d at 1102. The Court held that that claim
was preempted insofar as the water was in compliance with federal and state standards because
“[a]n award of damages on the theory that the public utilities provided unhealthy water, even
if the water met [applicable] standards, ‘would plainly undermine [CPUC's] policy.’ ” Id., 115
Cal.Rptr.2d 874, 38 P.3d at 1113 (quoting Covalt, 55 Cal.Rptr.2d 724, 920 P.2d at 704). But the
Court also held that “damage claims based on the theory that the water failed to meet federal and
state drinking water standards are not preempted by section 1759.” Id. (emphasis added). The Court
reasoned that a finding that “a public water utility violated [those] standards would not interfere
with the [C]PUC regulatory policy.” Id.


Existing California precedent does not address whether Plaintiff's claim is preempted. In Covalt
and Hartwell, and every other California Supreme Court case addressing section 1759 preemption,
the utility's allegedly unlawful conduct giving rise to the claim was the same conduct that directly
caused the plaintiffs' alleged injuries. Determining whether each claim was preempted required
the Court to decide only whether that challenged conduct was consistent with CPUC's policies.
In this case, by contrast, there are two separate sets of conduct at issue. Plaintiff alleges that,
first, PG&E negligently maintained its grid and, second, PG&E consequently had to engage in
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PSPSs, which caused Plaintiff's damages. The challenged conduct—PG&E's allegedly negligent
maintenance of its grid—would undoubtedly contravene California law and CPUC's policies if
Plaintiff's allegations about that conduct were proven true. 3  But the conduct that directly caused
Plaintiff's injury—the 2019 PSPSs—were implemented with CPUC's permission. The caselaw
does not answer whether section 1759 prevents Plaintiff from suing PG&E for its initial negligence
given that the PSPSs, which Plaintiff alleges were the foreseeable result of that negligence and
caused his injuries, were allowed under CPUC's policies.


3 See, e.g., Pub. Util. § 8386(a) (“Each electrical corporation shall construct, maintain, and
operate its electrical lines and equipment in a manner that will minimize the risk of
catastrophic wildfire posed by those electrical lines and equipment.”); id. § 451 (“Every
public utility shall furnish and maintain such adequate, efficient, just, and reasonable service,
instrumentalities, equipment, and facilities ... as are necesary [sic] to promote the safety,
health, comfort, and convenience of its patrons, employees, and the public.”).


[5] Cognizant of the burden that certifying a question adds to a state court's caseload, we have
stated that “[t]he certification procedure is reserved for state law questions that present significant
issues, including those with important public policy ramifications, and that have not yet been
resolved by the state courts.” Kremen v. Cohen, 325 F.3d 1035, 1037 (9th Cir. 2003). This
question meets that high standard for certification. Wildfires are increasingly an annual occurrence
throughout California, and at least some PSPSs may be necessary to minimize the number of
those fires. How California allocates the costs of wildfires and PSPSs involves important policy
considerations. Given the significance of the policy issues implicated by Plaintiff's negligence
claim, and the fact that no caselaw from the California Supreme Court directly addresses whether
*1091  section 1759 preempts it, we certify that question to the California Supreme Court.


B.


[6]  [7]  [8] We also certify a question about the interpretation of Rule 14, which would
independently foreclose Plaintiff's theory of liability if it were resolved in PG&E's favor. Rule
14 is a tariff rule that PG&E has filed with CPUC. California law requires utilities to file with
the CPUC “tariff schedules containing rates, charges and classifications, ‘together with all rules,
contracts, privileges, and fa[c]ilities which in any manner affect or relate to rates, tolls, rentals,
classifications, or service.’ ” Waters, 114 Cal.Rptr. 753, 523 P.2d at 1163 (quoting Pub. Util. §
489(a)). A properly published and filed tariff rule “ha[s] the force and effect of a statute.” Dyke
Water Co. v. Pub. Utils. Comm'n, 56 Cal.2d 105, 14 Cal.Rptr. 310, 363 P.2d 326, 337 (1961).


Rule 14 provides generally that “PG&E will exercise reasonable diligence and care to furnish and
deliver a continuous and sufficient supply of electric energy to the customer, but does not guarantee
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continuity or sufficiency of supply.” PG&E argues that the fourth paragraph of Rule 14 absolves
it from any liability for service interruptions, including PSPSs. That paragraph provides:


PG&E specifically maintains the right to interrupt its service deliveries, without liability to the
Customers or electric service providers (ESPs) affected, when, in PG&E's sole opinion, such
interruption is necessary for reasons including, but not limited to, the following:


1. Safety of a customer, a PG&E employee, or the public at large.


(emphasis added). Plaintiff argues, however, that a sentence in the first paragraph of Rule 14
contemplates that PG&E remains liable for interruptions in service that result from its own
negligence. That sentence reads:


PG&E will not be liable for interruption or shortage or insufficiency of supply,
or any loss or damage of any kind of character occasioned thereby, if same is
caused by inevitable accident, act of God, fire, strikes, riots, war, or any other
cause except that arising from its failure to exercise reasonable diligence.


(emphasis added).


Both parties have put forward reasonable interpretations of Rule 14. Under PG&E's reading, the
fourth paragraph precludes liability for any interruption in service if, in PG&E's opinion, that
interruption is necessary to protect the public at large. Under Plaintiff's reading, the first paragraph
of Rule 14 limits PG&E's disclaimer of liability in the fourth paragraph by stating that PG&E is
still liable for an interruption in service—even one that, in PG&E's opinion, is necessary to protect
the public—if PG&E's negligence caused the interruption.


The California Supreme Court has never interpreted Rule 14 or issued an opinion that squarely
answers which party's reading is correct. The California Court of Appeal, adopting a canon of
construction from contract law, has held that “if there is an ambiguity in a tariff any doubt in
its interpretation is to be resolved in favor of the [nondrafter and against the utility].” Pink Dot,
Inc. v. Teleport Commc'ns Grp., 89 Cal.App.4th 407, 107 Cal. Rptr. 2d 392, 397 (2001) (brackets
in original) (quoting Transmix Corp. v. S. Pac. Co., 187 Cal.App.2d 257, 9 Cal. Rptr. 714, 721
(1960)). Because tariff rules have “the force and effect of a statute,” Dyke Water Co., 14 Cal.Rptr.
310, 363 P.2d at 337, it is unclear whether this contract-law approach to resolving an ambiguity in
Rule 14 is appropriate or whether California law instead would require a court to apply standard
principles of statutory construction. The California Supreme Court has never *1092  adopted the
canon that ambiguities in a tariff rule must be resolved against the utility, and we are not certain
whether the Supreme Court would choose to do so. See, e.g., Waters, 114 Cal.Rptr. 753, 523
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P.2d at 1166 (“[G]eneral principles which might govern disputes between private parties are not
necessarily applicable to disputes with regulated utilities.”). Given that this question of Rule 14's
interpretation implicates the same public policy interests identified in section IV.A and likewise
determines whether a claim such as Plaintiff's may proceed, we respectfully certify this question
as well.


V. Accompanying Materials


The clerk of this court is hereby directed to file in the Supreme Court of California, under official
seal of the United States Court of Appeals for the Ninth Circuit, copies of all relevant briefs and
excerpts of the record, and an original and ten copies of this order and request for certification,
along with a certification of service on the parties, pursuant to California Rule of Court 8.548(c),
(d).


This case is withdrawn from submission. Further proceedings before us are stayed pending final
action by the Supreme Court of California. The clerk is directed to administratively close this
docket, pending further order from this court. The parties shall notify the clerk of this court within
seven days after the Supreme Court of California accepts or rejects certification, and again within
seven days if that Court accepts certification and subsequently renders an opinion. The panel
retains jurisdiction over further proceedings.


IT IS SO ORDERED.


All Citations


26 F.4th 1085, 22 Cal. Daily Op. Serv. 2028, 2022 Daily Journal D.A.R. 1930


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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27 Cal.4th 256, 38 P.3d 1098, 115 Cal.Rptr.2d 874, 32 Envtl. L. Rep.
20,477, 02 Cal. Daily Op. Serv. 1064, 2002 Daily Journal D.A.R. 1295


Supreme Court of California


HARTWELL CORPORATION et al., Petitioners,
v.


THE SUPERIOR COURT OF VENTURA COUNTY, Respondent;
KRISTIN SANTAMARIA et al., Real Parties in Interest.


[And eight other cases. *  ]


No. S082782.
Feb. 4, 2002.


* Boswell v. Superior Court (No. A085482); Celi v. Superior Court (No. A085486); Adler v.
Superior Court (No. A085488); Suburban Water Systems v. Superior Court (No. A085495);
Covina Irrigating Co. v. Superior Court (No. A085496); San Gabriel Valley Water Co.
v. Superior Court (No. A085501); Southern California Water Co. v. Superior Court (No.
A085502); Santamaria v. Suburban Water Systems (No. A085761).


SUMMARY


Residents brought multiple actions in two counties against water providers regulated by the
California Public Utilities Commission (PUC), and against industrial entities and water providers
not regulated by the PUC, seeking injunctive relief and damages for injuries to persons and
property plaintiffs alleged were caused by harmful chemicals in the water. The trial court in the
first county deferred ruling on defendants' demurrers, motions for judgment on the pleadings, and
motions for summary judgment, and stayed the proceedings pending the PUC's completion of an
investigation. (Superior Court of Los Angeles County, Nos. KC025995, KC027318, GC020622
and BC169892, Thomas William Stoever and Robert A. Dukes, Judges.) The trial court in the
second county sustained the regulated utilities' demurrers without leave to amend, but overruled
the demurrers and denied the stay requests by both the water providers not regulated by the
PUC and the industrial defendants. (Superior Court of Ventura County, No. CIV180894, Henry J.
Walsh, Judge.) The Court of Appeal, First Dist., Div. Five, Nos. A085477, A085482, A085486,
A085488, A085495, A085496, A085501, A085502 and A085761, ordered issuance of writs of
mandate, ruling that the PUC's statutory authority and jurisdiction over water quality preempted
all of plaintiffs' claims against the regulated utilities, but not those against the nonregulated water
providers and the industrial defendants.
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The Supreme Court reversed in part and affirmed in part the judgment of the Court of Appeal, and
remanded to that court for further proceedings. The court held that while Pub. Util. Code, § 1759,
which deprives the superior court of jurisdiction to review any order or decision of the PUC or to
*257  interfere with the PUC in the performance of its official duties, did not preempt plaintiffs'
damage claims alleging past violations of federal and state drinking water standards against the
regulated utilities, it did preempt plaintiffs' requests for injunctive relief against those utilities and
their challenge to the adequacy of federal and state water quality standards. The court also held
that § 1759 did not bar plaintiffs' claims against the nonregulated water providers and the industrial
defendants, since the duties of the PUC by constitutional mandate apply only to regulated utilities.
(Opinion by Chin, J., with George, C. J., Kennard, Baxter, Brown, and Moreno, JJ., concurring.
Concurring opinion by Kline, J. *  (see p. 283).)


* Presiding Justice of the Court of Appeal, First Appellate District, Division Two, assigned by
the Chief Justice pursuant to article VI, section 6 of the California Constitution.


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Public Utilities § 20--Public Utilities Commission-- Jurisdiction--Statutory Preclusion of Judicial
Control--Action Against Water Utilities Seeking Damages and Injuctive Relief:Waters § 182--
Water Utilities.
In multiple actions alleging damage to persons and property caused by harmful chemicals in water,
brought by residents of two counties against water providers regulated by the California Public
Utilities Commission (PUC), and against industrial entities and water providers not regulated by
the PUC, while some of plaintiffs' claims were barred by Pub. Util. Code, § 1759, others were
not. Section 1759 deprives the superior court of jurisdiction to review any order or decision of the
PUC or to interfere with the PUC in the performance of its official duties. While § 1759 preempted
plaintiffs' requests for injunctive relief and challenge to the adequacy of federal and state water
quality standards regulated by the PUC in conjunction with the Department of Health Services, §
1759 did not preempt plaintiffs' damage claims alleging past violations of those standards against
the regulated utilities. Despite the fact the PUC had found that the regulated utilities had complied
with those standards, since the PUC cannot provide relief for past violations, damages actions
based on past violations would not interfere with the PUC. However, any prospective judicial
relief would conflict with the PUC's regulatory role. Section 1759 also did not bar plaintiffs' claims
against the nonregulated water providers and the industrial defendants, since the duties of the PUC
by constitutional mandate apply only to regulated utilities.
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[See 8 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional Law, §§ 893, 894, 911; See
West's Key Digest System, Public Utilities  183.] *258


(2a, 2b)
Public Utilities § 22--Public Utilities Commission-- Jurisdiction--Statutory Preclusion of Judicial
Control--Determinative Factors.
In applying Pub. Util. Code, § 1759, which deprives the superior court of jurisdiction to review
any order or decision of the California Public Utilities Commission (PUC) or to interfere with the
PUC in the performance of its official duties, courts apply a three-part test. First, the court must
determine whether the PUC had the authority to adopt a regulatory policy on the subject germane
to the lawsuit. Second, the court must determine whether the PUC had exercised its authority.
Third, the court must determine whether the superior court action would hinder or interfere with
the PUC's exercise of its regulatory authority. Superior court lawsuits against public utilities are
barred by § 1759 not only when an award of damages would directly contravene a specific order or
decision of the commission, i.e., when it would reverse, correct, or annul that order or decision, but
also when an award of damages would simply have the effect of undermining a general supervisory
or regulatory policy of the commission, i.e., when it would hinder, frustrate, interfere with, or
obstruct that policy. The PUC has exclusive jurisdiction over the regulation and control of utilities,
and once it has assumed jurisdiction, it cannot be hampered, interfered with, or second-guessed
by a concurrent superior court action addressing the same issue. In short, an award of damages
is barred by § 1759 if it would be contrary to a policy adopted by the PUC and would interfere
with its regulation of public utilities.
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CHIN, J.


Plaintiffs, residents of the San Gabriel Valley in Southern California, filed lawsuits in superior
court, alleging, inter alia, that certain water companies provided them unsafe drinking water
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causing death, personal injury, and property damage. Public Utilities Code section 1759, 1


however, precludes superior court jurisdiction to review any order or decision of the California
Public Utilities Commission (PUC) or to interfere with the PUC in the performance of its official
duties. We granted review in this case to determine whether section 1759 bars the superior court
actions. As explained below, we conclude that the PUC's regulation of water quality and safety does
not preempt damage claims alleging violations of federal and state drinking water standards against
the water providers subject to PUC regulation, but that the remaining claims against those water
providers are preempted. We further conclude that the causes of action against those defendants
not subject to PUC regulation are not barred.


1 Unless stated otherwise, all statutory references are to the Public Utilities Code.


Procedural History


A. Superior Court Actions


1. Adler, Celi and Boswell Actions
Three groups of plaintiffs, Jeff Adler and over 100 coplaintiffs, Loretta Celi and about 20 other
plaintiffs, and Christine Boswell and 13 other plaintiffs, each filed separate actions for damages
in the Los Angeles County Superior Court. The Adler complaint named as defendants Southern
California Water Company, California American Water Company, and eight corporate parties
that are not water providers or regulated by the PUC (hereafter *261  referred to as industrial
defendants). The Celi complaint named as defendants San Gabriel Valley Water Company and
the same eight industrial defendants. The Boswell complaint named as defendants Suburban
Water Systems, Southwest Water Company, Covina Irrigating Company, California Domestic
Water Company, and the same industrial defendants named in the Adler and Celi complaints.
Southern California Water Company, California American Water Company, San Gabriel Valley
Water Company, Suburban Water Systems, and Southwest Water Company are water providers
subject to PUC regulation (hereafter referred to as regulated utilities). Covina Irrigating Company
and California Domestic Water Company are public water districts and mutual water companies
not subject to PUC regulation (hereafter referred to as nonregulated water providers).


The complaints sought damages based on causes of action for negligence, strict liability, trespass,
public and private nuisance, and fraudulent concealment. Some plaintiffs also sued for wrongful
death. These causes of action were based on the following allegations: that defendant water
companies had provided the contaminated well water to plaintiffs, longtime residents of the San
Gabriel Valley, over a period of years; that the water contaminants included trichloroethylene,
perchloroethene, carbon tetrachloride, and perchlorates; and that as a result, plaintiffs suffered
physical and mental pain and suffering, including fear of cancer, and property damage. The
complaints further alleged that the industrial defendants disposed of toxic substances in the ground.
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2. Santamaria Action
Kristin Santamaria and some 300 coplaintiffs filed a separate action in Los Angeles County against
many of the same defendants. The complaint named additional industrial defendants, as well as
nonregulated water providers Valley County Water District and San Gabriel County Municipal
Water District. In addition to the same causes of action contained in the Adler, Boswell and Celi
complaints, the Santamaria complaint alleged conspiracy, battery, and nine causes of action for
unfair business practices based on the same kinds of conduct and toxic substances in the drinking
water as alleged in the other lawsuits. The Santamaria plaintiffs prayed for damages, as well
as injunctions against disposing toxic materials, supplying contaminated water, and engaging in
unlawful business practices. They also sought medical monitoring, a constructive trust against
defendants' property to pay for plaintiffs' injuries, and an order compelling defendants to disgorge
profits and restore money acquired through unlawful business practices.


The court changed the venue of the Santamaria action to Ventura County on motion of several
defendants. *262


B. PUC Investigation
In response to the lawsuits filed against the regulated utilities, the PUC filed an order instituting an
investigation on March 12, 1998. (Cal.P.U.C. Order Instituting Investigation No. 98-03-013 (Mar.
12, 1998) [1998 Cal.P.U.C. Lexis 73].) Concerned that the complaints “raise public concerns over
the safety of the drinking water supplies of these utilities,” (id., 1998 Cal.P.U.C. Lexis 73 at p. 2)
the PUC instituted “a full-scale investigation” (id., 1998 Cal.P.U.C. Lexis 73 at p. 3) to determine
(1) whether current drinking water standards adequately protect the public health and safety; (2)
whether the regulated utilities have complied with those standards; (3) what remedies should
apply for noncompliance with safe drinking water standards; and (4) whether the occurrence of
temporary excursions of contaminant levels above regulatory thresholds are acceptable “taking
into consideration economic, technological, and public health and safety issues, and compliance
with Public Utilities Code Section 770.” (Cal.P.U.C. Order No. 98-03-013, supra, 1998 Cal.P.U.C.
Lexis 73 at p. 10.) The PUC limited its investigation to the operations and practices of the named
defendant public utilities and all other class A and class B public utility water companies, 2  which
collectively serve over 90 percent of all public utility water customers in California. (Cal.P.U.C.
Order No. 98-03-013, supra, 1998 Cal.P.U.C. Lexis 73 at p. 4.)


2 Class A utilities are those with more than 10,000 service connections. Class B utilities
have more than 2,000 connections. (Cal.P.U.C. Final Opinion Resolving Substantive Water
Quality Issues (Nov. 2, 2000) Dec. No. 00-11-014 [2000 Cal.P.U.C. Lexis 722, 1, fn. 1].)
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Plaintiffs in all four actions intervened in the PUC's investigation. They moved to dismiss or
limit the investigation, on the ground the PUC lacked subject matter jurisdiction over the quality
of drinking water service provided by regulated utilities. On June 10, 1999, the PUC issued
an interim opinion denying plaintiffs' motion. (Cal.P.U.C. Interim Opinion Denying Motions
Challenging Jurisdiction to Conduct Investigation 98-03-013 (June 10, 1999) Dec. No. 99-06-054
[1999 Cal.P.U.C. Lexis 312].) Rejecting plaintiffs' jurisdictional argument, the PUC found that
it possessed authority to regulate the quality of the service and the drinking water that the water
utilities provide, that it had exercised such authority for decades, and that it continued to do so.
It determined that its jurisdictional decision was final and thus subject to rehearing and appellate
review. On September 16, 1999, the PUC denied plaintiffs' application for rehearing. (Cal.P.U.C.
Order Modifying Decision 99-06-054 For Purposes of Clarification and Denying Rehearing (Sept.
16, 1999) Dec. No. 99-09-073 [1999 Cal.P.U.C. Lexis 594].) *263  Plaintiffs did not seek review
of the PUC's jurisdictional decision in this court under section 1756. 3


3 Plaintiffs withdrew as interveners after the PUC's denial of the motion to dismiss. (Cal.P.U.C.
Final Opinion Resolving Motions to Compel Discovery and Motions to Withdraw From
Proceeding (Nov. 21, 2000) Dec. No. 00-11-036.)


The regulated utilities, the California Department of Health Services (DHS), the water division
staff of the PUC, and some of the industrial defendants in the lawsuits participated in the
investigation. After 31 months of investigation and study, the PUC issued its “Final Opinion
Resolving Substantive Water Quality Issues” on November 2, 2000. (Cal.P.U.C. Final Opinion
Resolving Substantive Water Quality Issues, supra, Dec. No. 00-11-014 [2000 Cal.P.U.C. Lexis
722].) The PUC concluded that existing DHS drinking water quality standards adequately protect
the public health and safety and that, over the past 25 years, the regulated utilities, including
defendants in these lawsuits, had provided water that was “ 'in no way harmful or dangerous
to health' ” and had satisfactorily complied with DHS drinking water quality requirements.
(Cal.P.U.C. Dec. No. 99-06-054, supra, 1999 Cal.P.U.C. Lexis 312 at p. 39.) It also gave notice
of its intention to initiate a future investigation or rulemaking proceeding to investigate specific
water quality issues. (Cal.P.U.C. Dec. No. 00-11-014, supra, 2000 Cal.P.U.C. Lexis 777 at pp. 71,
73-74.) 4


4 The Court of Appeal granted judicial notice of all proceedings before the PUC, including
PUC Decision No. 99-06-054. However, the PUC's modification order and denial of
rehearing, its final opinion resolving motions to compel discovery and to withdraw from
proceeding, and its final opinion resolving the substantive water quality issues occurred after
the filing of the Court of Appeal opinion. The regulated utilities request that we take judicial
notice of the modification order and denial of rehearing and the final opinion resolving
motions to compel discovery and to withdraw from proceedings. Several of the industrial
defendants join the regulated utilities in requesting that we take judicial notice of the PUC's
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final opinion in its investigation. Because the subsequent PUC proceedings are a continuation
of the PUC's investigation into water quality safety issues, we grant those requests. (Pratt v.
Coast Trucking, Inc. (1964) 228 Cal.App.2d 139, 143-144 [39 Cal.Rptr. 332].)


C. Superior Court and Court of Appeal Rulings
In the meantime, in response to PUC Order No. 98-03-013 instituting an investigation of water
quality safety, defendants in the four superior court actions sought dismissal on the ground that
the litigation was barred by section 1759. In the alternative, certain defendants requested stays
of the court proceedings pending the PUC's investigation. On June 24, 1998, the superior court
in the Adler, Celi, and Boswell actions stayed all proceedings until the completion of the PUC's
investigation. On August 27, 1998, the Ventura County Superior Court in the Santamaria action
sustained the regulated utilities' demurrers without leave to amend, but overruled the *264
demurrers of the nonregulated water providers and the industrial defendants and denied their
motions for a stay of proceedings. The court later accepted a stipulation that the proceedings be
stayed pending review by the Court of Appeal.


Eight petitions for writs of mandate were filed in the Court of Appeal. The Adler, Celi, and Boswell
plaintiffs and the regulated utility defendants filed petitions challenging the stay orders of the Los
Angeles County Superior Court. In the Santamaria action, the nonregulated water providers and
the industrial defendants filed petitions challenging Ventura County Superior Court's overruling of
the demurrers and denial of the motions for a stay, while the plaintiffs appealed the order granting
the demurrer of the regulated utility defendants. The Court of Appeal issued orders to show cause
on the petitions and consolidated the appeal with the proceedings on all of the writs.


On September 1, 1999, the Court of Appeal ruled that the PUC's statutory authority over water
quality and its exercise of jurisdiction in addressing water quality issues preempted the four actions
against the regulated utilities, but did not preempt the actions against the nonregulated water
providers and the industrial defendants. Accordingly, it ruled that the Los Angeles County Superior
Court in the Adler, Celi, and Boswell actions erred (1) in staying the proceedings instead of ruling
on the merits of the preemption issue; (2) in failing to sustain the demurrers and grant the summary
judgment motion of the regulated utilities; and (3) in failing to overrule the demurrers and deny
the judgment on the pleadings of the nonregulated water providers and industrial defendants. It
further upheld the Ventura County Superior Court's rulings in the Santamaria action in all respects.


We granted the petitions for review filed by the Santamaria plaintiffs, and by the nonregulated
water providers and the industrial defendants in all four lawsuits. 5


5 The Adler, Boswell, and Celi plaintiffs did not seek review.
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Discussion
“ 'The [PUC] is a state agency of constitutional origin with far-reaching duties, functions and
powers. (Cal. Const., art. XII, §§ 1-6.) The Constitution confers broad authority on the [PUC] to
regulate utilities, including the power to fix rates, establish rules, hold various types of hearings,
award reparation, and establish its own procedures. (Id., §§ 2, 4, 6.)' ” (San Diego Gas & Electric
Co. v. Superior Court (1996) 13 Cal.4th 893, 914-915 [55 Cal.Rptr.2d 724, 920 P.2d 669] (Covalt).)
In addition to those powers expressly conferred on the PUC, the California Constitution confers
broad *265  authority on the Legislature to regulate public utilities and to delegate regulatory
functions to the PUC. (Cal. Const., art. XII, §§ 3, 5.)


Consistent with these constitutional mandates, the Legislature has granted the PUC comprehensive
jurisdiction to regulate the operation and safety of public utilities. (§§ 701, 761, 768, 770, subd.
(a).) Section 701 authorizes the PUC to “supervise and regulate every public utility in the State
and [to] do all things ... which are necessary and convenient in the exercise of such power and
jurisdiction.” Section 702 commands every public utility to obey the PUC's orders, decisions,
directions, or rules “in any way relating to or affecting its business as a public utility ....”


The California Constitution also confers plenary power on the Legislature to “establish the manner
and scope of review of commission action in a court of record ....” (Cal. Const., art. XII, § 5.) In the
exercise of that power, the Legislature has chosen to limit the jurisdiction of judicial review of the
PUC's decisions. Section 1759, subdivision (a), provides that: “No court of this state, except the
Supreme Court and the court of appeal, to the extent specified in this article, shall have jurisdiction
to review, reverse, correct, or annul any order or decision of the commission or to suspend or delay
the execution or operation thereof, or to enjoin, restrain, or interfere with the commission in the
performance of its official duties, as provided by law and the rules of court.”


(1a) Defendants, which include the regulated utilities; nonregulated water providers, and the
industrial defendants, contend that section 1759 precludes plaintiffs' actions in superior court. In
response, plaintiffs argue that section 1759 is inapplicable and that section 2106 permits their
lawsuit against the regulated utilities. Section 2106 provides in pertinent part: “Any public utility
which does, causes to be done, or permits any act, matter, or thing prohibited or declared unlawful,
or which omits to do any act, matter, or thing required to be done, either by the Constitution,
or any law of this State, or any other order or decision of the commission, shall be liable to the
persons or corporations affected thereby for all loss, damages, or injury caused thereby or resulting
therefrom.... An action to recover for such loss, damage, or injury may be brought in any court of
competent jurisdiction by any corporation or person.”


In Waters v. Pacific Telephone Co. (1974) 12 Cal.3d 1 [114 Cal.Rptr. 753, 523 P.2d 1161] (Waters),
we concluded that “in order to resolve the potential conflict between sections 1759 and 2106,
the latter section must be construed as limited to those situations in which an award of damages
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would not hinder or frustrate the [PUC's] declared supervisory and regulatory policies.” (Id. at p.
4.) There, the plaintiffs sued a telephone company in superior *266  court for failing to furnish
adequate telephone service. We noted that the PUC, in approving rates charged, had relied on
a policy it adopted of limiting liability of telephone utilities for acts of ordinary negligence to
a specified credit allowance as set forth in approved tariff schedules. We held that section 1759
barred the superior court action because damage awards would conflict with the PUC's policies
and interfere with its regulation of telephone utilities.


(2a) We again addressed the relationship between sections 1759 and 2106 in Covalt, supra, 13
Cal.4th 893, in which the issue was whether section 1759 barred a superior court action for
nuisance and property damage allegedly caused by electric and magnetic fields (EMF's) from
power lines owned and operated by a public utility. (Covalt, supra, at p. 903.) In applying section
1759, we used a three-part test: (1) whether the PUC had the authority to adopt a regulatory
policy on whether EMF's are a public health risk and what steps the utilities should take, if any, to
minimize the risk; (2) whether the PUC had exercised that authority; and (3) whether the superior
court action would hinder or interfere with the PUC's exercise of regulatory authority with respect
to EMF's. (Covalt, supra, at pp. 923, 926, 935.) We found preemption after answering all three
questions in the affirmative.


(1b) Plaintiffs argue that Covalt's three prongs have not been met in this case. They argue that the
PUC lacks the authority to regulate water quality, that it has never exercised that authority until its
recent investigation on water quality, and that the complaints in the lawsuits would not interfere
with the PUC's exercise of regulatory authority. We reject plaintiffs' first two arguments, but agree
that some of the damage claims would not interfere with any ongoing PUC regulatory program.


A. Section 1759 Bars the Injunctive Relief Claims and
Some of the Damage Claims Against the Regulated Utilities


1. Background Information
Since the enactment of the Public Utilities Act in 1911 (Stats. 1911, Ex. Sess. 1911, ch. 14, §
1, p. 18), the PUC has regulated public utility water companies. (See In re Application Southern
California Mountain W. Co. (1912) 1 Cal.P.U.C. 841.) From 1912 to 1956, the PUC exercised
its public health and safety authority over public utility water service on a case-by-case basis; it
examined water quality issues and, where necessary, required water utilities to take specific actions
to ensure safe drinking water and authorized rate recovery for the associated costs. (Cal.P.U.C.
Dec. No. 99-06-054, supra, 1999 Cal.P.U.C. Lexis 312 at p. 30, fn. 18, 38.) On its own motion
in 1955, the PUC initiated a comprehensive investigation to *267  establish “uniform service
standards and service rules applicable to all privately-owned, public utility water companies in
the State of California.” (Re Adoption of Service Standards and Service Rules for Water Utilities
(1956) 55 Cal.P.U.C. 56.) The proceeding resulted in the adoption of general order No. 103, which
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established uniform standards of water quality service for regulated utilities, including specific
requirements for the source of water, operation of the water supply system, and water testing
requirements. (Ibid.)


General order No. 103, which has been amended during the intervening years, presently provides
that “[a]ny utility serving water for human consumption or for domestic uses shall provide
water that is wholesome, potable, in no way harmful or dangerous to health and, insofar as
practicable, free from objectionable odors, taste, color, and turbidity.” (Cited by Cal.P.U.C. Dec.
No. 99-06-054, supra, 1999 Cal.P.U.C. Lexis 312 at pp. 39-40.) It requires each utility to comply
with the water quality standards of the DHS and the United States Environmental Protection
Agency (EPA) and states that compliance with DHS regulations constitutes compliance with the
PUC's rules, “ 'except as otherwise ordered by the commission.' ” 6  (Id., 1999 Cal.P.U.C. Lexis
312 at p. 40.)


6 Although general order No. 103 has been amended during the intervening years, the policy of
requiring wholesome, potable, and healthful water and of adopting the DHS health standards
has remained the same since its inception. (Cal.P.U.C. Dec. No. 99-06-054, supra, 1999
Cal.P.U.C. Lexis 312 at pp. 39-40.)


Until 1974, the PUC's authority to determine the appropriate standards for the water quality and
service provided by public utility water systems was limited only by the statutory requirement that
such standards be “just and reasonable” and “adequate and serviceable.” (§ 770; Cal.P.U.C. Dec.
No. 99-06-054, supra, 1999 Cal.P.U.C. Lexis 312 at p. 44.) However, in 1974, Congress enacted
the federal Safe Drinking Water Act (federal SDWA) (42 U.S.C. § 300f et seq.), which prohibits
states from enacting drinking water laws less stringent than those established by the EPA. (42
U.S.C. § 300g.) “Congress occupied the field of public drinking water regulation with its enactment
of the [federal] SDWA. 'The purpose of the [federal SDWA] is to assure that water supply systems
serving the public meet minimum national standards for protection of public health.' [Citation.]
With minor exceptions, the SDWA applies 'to each public water system in each State.' 42 U.S.C.
§ 300g .... [A]lthough the primary responsibility for enforcement remains with the States, the
Administrator is empowered to enforce State compliance. Id. §§ 300g-2, 300g-3.” (Mattoon v. City
of Pittsfield (1st Cir. 1992) 980 F.2d 1, 4.) Accordingly, the federal SDWA grants states primary
authority to implement the provisions of the federal standards and allows states to set stricter water
quality standards than those of the federal government. (42 U.S.C. § 300g-2(a); see 42 U.S.C. §
300g-1(b).) Although the *268  federal SDWA preempts federal common law nuisance actions
(Mattoon v. City of Pittsfield, supra, 980 F.2d at p. 4), state common law is not preempted. (United
States v. Hooker Chemical & Plastics Corp. (W.D.N.Y. 1985) 607 F.Supp. 1052, 1055, fn. 3.)


In 1976, the Legislature enacted the state Safe Drinking Water Act (state SDWA). (Stats. 1976,
ch. 1087, § 2.5, pp. 4918-4929, adding Health & Saf. Code, former § 4010 et seq., currently



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS770&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS300F&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS300G&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS300G&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS300G&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS300G&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992199375&pubNum=350&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992199375&pubNum=350&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS300G-2&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS300G-1&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS300G-1&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992199375&pubNum=350&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985121404&pubNum=345&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1055&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1055 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985121404&pubNum=345&originatingDoc=I133486cefabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1055&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1055 





Hartwell Corp. v. Superior Court, 27 Cal.4th 256 (2002)
38 P.3d 1098, 115 Cal.Rptr.2d 874, 32 Envtl. L. Rep. 20,477...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


codified at Health & Saf. Code, § 116275 et seq.) When the Legislature enacted the state SDWA, it
assumed the primary authority to administer the federal act. The state SDWA, administered by the
DHS, establishes standards at least as stringent as the federal SDWA and is intended to be “more
protective of public health” than the minimum federal standards. (Health & Saf. Code, §§ 116270,
subd. (f), 116325.) The Court of Appeal below described the state SDWA:


“Paredes v. County of Fresno (1988) 203 Cal.App.3d 1 [249 Cal.Rptr. 593] (Paredes) described in
some detail the California SDWA, in addressing the regulation of water contaminated with DBCP,
a toxic substance not specifically in issue in our case. 'The California Legislature has declared
water delivered by public water systems in this state should be at all times pure, wholesome, and
potable. It has adopted procedures to be followed in an effort to accomplish this objective in [Health
and Safety Code] sections 4010.1 through 4039.5. ([Health & Saf. Code,] § 4010.) These sections
[which have since been amended and moved to Health and Safety Code sections 116275 through
117130 (Stats. 1995, ch. 415, § 6)] describe the permit process for the operation of a public water
system ([Health & Saf. Code,] art. 1, §§ 4011-4022), the regulation of the quality of the water
supply of a public water system ([id.,] art. 2, §§ 4023.5-4030.7), violations ([id.,] art. 3, § 4031),
remedies ([id.,] art. 4, §§ 4032-4036.5), judicial review ([id.,] art. 4.5, § 4037), and applicable
crimes and penalties ([id.,] art. 5, §§ 4037.5-4039.5).


“ 'Any person who operates a public water system must: comply with primary and secondary
drinking water standards; ensure the system will not be subject to backflow under normal operating
conditions; and provide a reliable and adequate supply of pure, wholesome, healthful, and potable
water. ([Health & Saf. Code,] § 4017.) Primary drinking water standards specify maximum levels
of contaminants, which, in the judgment of the DHS director, may have an adverse effect on
the health of persons. ([Id.,] § 4010.1, subd. (b)(1).) Secondary drinking water standards specify
maximum contaminant levels which, in the judgment of the director, are necessary to protect public
welfare. Secondary drinking water standards may apply to any drinking water contaminant which
may: (1) adversely affect the odor or appearance of such water and cause a substantial number of
persons *269  served by the public water system to discontinue its use; or (2) otherwise adversely
affect the public welfare. ([Id.,] § 4010.1, subd. (b)(2).) Maximum contaminant level means the
maximum permissible level of a contaminant in water. ([Id.,] § 4010.1, subd. (c).)


“ 'The regulations establishing primary and secondary drinking water standards for public water
systems are contained in title 22 of California Code of Regulations, section 64401 et seq. (Cal.
Code Regs., tit. 22, § 64401, subd. (a).) Those drinking water standards are based upon the
national interim primary and secondary drinking water regulations contained in the Code of
Federal Regulations.' (Paredes, supra, 203 Cal.App.3d at p. 5, fn. omitted.)


“In California, when a contaminant is discovered for which there is no primary or secondary
standard, the DHS develops an 'action level' for it. In the early 1980's, the Legislature adopted a
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program for detecting and monitoring organic chemical contaminants for which mandatory levels
did not exist. Legislation authorized the DHS to require monitoring for these unregulated chemicals
and notification of the public when action levels were exceeded. DHS implemented the legislation
by adopting guidelines for responding when action levels were exceeded. (Paredes, supra, 203
Cal.App.3d at pp. 6-7.)


“Although the Legislature moved the Safe Drinking Water Act to Health and Safety Code section
116275 et seq. during a statutory reorganization in 1995 (Stats. 1995, ch. 415, § 6 ...) and amended
it in subsequent years (Stats. 1996, ch. 755, §§ 1-12 ...; Stats. 1997, ch. 734, §§ 1-15 ...), the general
regulatory scheme described in Paredes has remained intact.” (Fn. omitted.)


2. The PUC Has Authority to Enforce Water Quality and Limited
Authority to Adopt Water Quality Standards for Regulated Utilities


Plaintiffs argue that the DHS and the EPA have exclusive authority to set standards and enforce
laws related to the state and federal SDWA's and that the regulation of water quality is the function
of the DHS, not the PUC. Plaintiffs are correct that the Legislature has vested in DHS primary
responsibility for the administration of the safe drinking water laws. (Health & Saf. Code, §
116325.) However, they are incorrect in asserting that the PUC has no authority to set and enforce
drinking water standards when regulating water providers. The Legislature has vested the PUC
with general and specific powers to ensure the health, safety, and availability of the public's
drinking water.


Article X, section 5 of the California Constitution states: “The use of all water now appropriated,
or that may hereafter be appropriated, for sale, *270  rental, or distribution, is hereby declared to
be a public use, and subject to the regulation and control of the State, in the manner to be prescribed
by law.” Article XII, section 3 of the California Constitution provides that “Private corporations
and persons that own, operate, control, or manage a line, plant, or system for ... the production,
generation, transmission, or furnishing of ... water ... directly or indirectly to or for the public ...
are public utilities subject to control by the Legislature.” Such public utilities are thereby subject
to regulation by the PUC. (Cal. Const, art. XII, § 5; Pub. Util. Code, §§ 701, 761, 770, 2701.) In
regulating utilities, the PUC is authorized to “do all things ... which are necessary and convenient
in the exercise of [its] power and jurisdiction” (§ 701) and required to ensure that the service and
equipment of any public utility protect the public health and safety. (§§ 451, 7  768. 8  ) Drinking
water quality affects health and safety and is therefore within the PUC's regulatory jurisdiction
over public utility water companies to ensure that public health and safety are protected. (§§ 451,
739.8, subd. (a), 761, 768, 770, subd. (b); see Citizens Utilities Co. v. Superior Court (1976) 56
Cal.App.3d 399, 408 [128 Cal.Rptr. 582].)
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7 Section 451 provides in pertinent part: “Every public utility shall furnish and maintain
such adequate, efficient, just, and reasonable service, instrumentalities, equipment, and
facilities ... as are necessary to promote the safety, health, comfort, and convenience of its
patrons ... and the public.”


8 Section 768 provides in pertinent part: “The commission may, after a hearing, require every
public utility to construct, maintain, and operate its line, plant, system, equipment, apparatus,
tracks, and premises in a manner so as to promote and safeguard the health and safety of its ...
customers, and the public.... The commission may establish uniform or other standards of
construction and equipment, and require the performance of any other act which the health
or safety of its ... customers, or the public may demand....”


The PUC's most obvious regulatory authority includes the regulation of rates: “Access to an
adequate supply of healthful water is a basic necessity of human life, and shall be made available
to all residents of California at an affordable cost.” (§ 739.8, subd. (a).)


In addition, section 770 addresses water quality regulation and provides in pertinent part: “The
commission may after hearing: [¶] ... [¶] (b) Ascertain and fix adequate and serviceable standards
for the measurement of ... quality ... or other condition pertaining to the supply of the product,
commodity, or service furnished or rendered by any such public utility. No standard of the
commission applicable to any water corporation shall be inconsistent with the regulations and
standards of the State Department of Health pursuant to Chapter 4 (commencing with Section
116275) of Part 12 of Division 104 of the Health and Safety Code.”


In 1974, when Congress first passed the federal SDWA, the Legislature amended section 770,
subdivision (b), to include the following proscription: *271  “No standard of the commission
relating to water quality, however, shall be applicable to any water corporation which is required to
comply with the regulations and standards of the State Department of Health pursuant to Chapter
7 (commencing with Section 4010) of Part 1 of Division 5 of the Health and Safety Code.” (Stats.
1974, ch. 229, § 1, p. 434.) In 1976, the Legislature again amended subdivision (b) to eliminate the
proscription and instead to provide that: “No standard of the commission applicable to any water
corporation shall be inconsistent with the regulations and standards of the State Department of
Health pursuant to Chapter 7 (commencing with Section 4010) of Part 1 of Division 5 of the Health
and Safety Code.” (Stats. 1976, ch. 1087, § 4, p. 4929, italics added; see Stats. 1976, ch. 1037,
§ 3, p. 4648.) Thus, the present statute gives the PUC authority to develop and apply standards
for the quality of the product or service provided by regulated utilities as long as they are not
“inconsistent” with the regulations and standards of DHS. 9


9 In its final opinion on water quality, the PUC ordered a subsequent investigation and/or
rulemaking proceeding, which will consider (1) whether DHS's action levels, which DHS
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categorizes as nonmandatory and nonenforceable levels, should be mandatory for regulated
utilities, and (2) whether the utilities complied with general order No. 103 standards in
existence before the adoption by DHS of maximum contaminant levels and action levels.
(Cal.P.U.C. Dec. No. 00-11-014, supra, 2000 Cal.P.U.C. Lexis 722 at pp. 20, 65, 73-74.) A
PUC rule requiring regulated utilities to meet DHS action levels would not be inconsistent
with mandatory DHS water quality standards. Indeed, during the investigation, the DHS
suggested that the PUC require utility compliance with the DHS action levels and customer
notification when DHS action levels are exceeded. (Cal.P.U.C. Dec. No. 00-11-014, supra,
2000 Cal.P.U.C. Lexis 722 at p. 37.)


Nevertheless, whether the PUC has independent authority to set water quality standards is not
dispositive. The PUC has constitutional and statutory authority and responsibilities to ensure that
the regulated utilities provide service (e.g., water) that protects the public health and safety. (§§
701, 451, 768.) While the water quality standards may be the product of DHS study and expertise,
they are the PUC standards as well. The Legislature, by mandating that the PUC standards cannot
be “inconsistent” with DHS water quality standards, has established that the DHS safety standards
are the minimum standards for the PUC to use in performing its regulatory function of ensuring
compliance with safety standards.


Since 1956, the PUC's supervisory policy, as embodied in general order No. 103, has required
public utilities to comply with the water quality standards of the relevant state and federal health
agencies, “ 'except as otherwise ordered by the Commission.' ” (Cal.P.U.C. Dec. No. 99-06-054,
supra, 1999 Cal.P.U.C. Lexis 312 at p. 40.) In implementing that policy, the PUC can require
prescribed water quality corrective actions, both in rate and complaint cases affecting particular
utilities and in industrywide investigations such as the 1998-2000 investigation into water quality.
( *272  Pub. Util. Code, §§ 1701-1702, 2101; Health & Saf. Code, § 116465; Ford v. Pacific Gas
& Electric Co. (1997) 60 Cal.App.4th 696, 707 [70 Cal.Rptr.2d 359]; see also Consumers Lobby
Against Monopolies v. Public Utilities Com. (1979) 25 Cal.3d 891, 907 [160 Cal.Rptr. 124, 603
P.2d 41].) It can enforce its orders and decisions by suit (Pub. Util. Code, § 2101), by mandamus
or injunction (id., §§ 2102-2103), by actions to recover penalties (id., §§ 2104, 2107), and by
contempt proceedings (id., § 2113). Thus, the PUC has the authority to adopt a policy on water
quality and to take the appropriate actions, if any, to ensure water safety.


3. The PUC Has Undertaken the Ongoing Regulation of Drinking Water Quality
As stated above, the PUC exercised its public health and safety authority over public utility water
service on a case-by-case basis from 1912 to 1956 and adopted general order No. 103 in 1956.
The PUC and DHS confirmed their partnership on water quality issues in a joint memorandum
of understanding in 1987, which was updated in 1996. (Cal.P.U.C. Dec. No. 99-06-054, supra,
1999 Cal.P.U.C. Lexis 312 at p. 28, fn. 16.) It acknowledged “their joint goal to ensure that
California water companies regulated by PUC are economically maintaining safe and reliable
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water supplies.” (Id., 1999 Cal.P.U.C. Lexis 312 at p. 111.) The memorandum defined DHS's
responsibility for identifying contaminants and the improvements necessary to provide safe
water supplies, and for initiating enforcement actions under the state SDWA; the PUC retained
responsibility for approving rate changes to finance improvements, for informing customers, and
for monitoring non-SDWA water quality requirements. The two agencies agreed to work together
and share information. (Id., 1999 Cal.P.U.C. Lexis 312 at pp. 104-120.)


In exercising its regulatory authority over water quality, the PUC has decided what constitutes
adequate compliance with applicable water quality standards, whether any increased water
treatment is justified in light of its impact on ratepayers, and what marginal increases in safety may
be gained. (See, e.g., California-American Water Co. (1986) 20 Cal.P.U.C.2d 596 [PUC refused to
authorize water utility to install water quality treatment facility, and instead ordered it to evaluate
other, less costly alternatives]; San Gabriel Valley Water Co. (1998) Cal.P.U.C. Dec. No. 98-08-034
[1998 Cal.P.U.C. Lexis 575] [PUC approved water utility's request for additional water quality
treatment facilities, rejecting ratepayers' argument that new treatment plant should be allowed only
when prescribed maximum contaminant levels exceed DHS standards].)


The Court of Appeal below noted other actions by the PUC with respect to the quality of
drinking water provided by public utilities: “In 1983, it *273  adopted a service improvement
policy, requiring water utilities to identify the most cost-effective alternatives for dealing with
water service problems, including contamination. In 1986, it issued guidelines for water quality
improvement projects. In 1990, it issued a risk and return report, addressing the development
of drinking water quality standards, new testing procedures, and application of drinking water
standards to large and small water utilities. In 1994, it issued a decision concluding that drinking
water quality standards would require investment of $50 million to $200 million in water treatment
facilities over the next several years. In 1996, it authorized water utilities to establish accounts
to record and recover expenses incurred in complying with EPA drinking water regulations and
paying DHS testing and regulatory fees. In addition, the commission issued a series of individual
rate decisions analyzing health standards and individual communities' abilities to absorb the costs
of varying treatment levels.”


The PUC itself has stated: “[T]he Commission's cost setting and regulating role is inextricably
bound to the quality of water provided by the regulated utilities.” (Cal.P.U.C. Dec. No. 99-09-073,
supra, 1999 Cal.P.U.C. Lexis 594 at p. 9.) “Most often, authorization for corrective or preventative
water quality measures occurs in a rate case.” (Cal.P.U.C. Dec. No. 99-06-054, supra, 1999
Cal.P.U.C. Lexis 312 at p. 31.) In reviewing a water utility's rate increase application, the PUC
must review the reasonableness of the utility's proposed investment, its compliance with health
department regulations, its implementation of previous PUC decisions affecting water quality,
and its compliance with general order No. 103. (Cal.P.U.C. Dec. No. 99-06-054, supra, 1999
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Cal.P.U.C. Lexis 312 at pp. 31-32.) Thus, in setting rates at affordable levels, the PUC must balance
the quality and cost of water services.


In its final opinion, the PUC explained the basis for its concurrent jurisdiction with the DHS over
water quality safety: “A jurisdictional structure that preserves the authority of both DHS and the
[PUC] over the quality of water provided to residents and businesses by private water companies is
consistent with the original intent of the 1911 Act giving the [PUC] authority over water issues. It
remains crucial to the effective regulation of public utilities. The expertise of the [PUC], however,
has always centered around the creation of financial and regulatory incentives that foster and
support socially desired behavior from firms that operate in a marketplace characterized by limited
competition. Thus, it is clearly reasonable that the Legislature continue to marshal the expertise of
the [PUC] as well as the health-science expertise of DHS to support a public interest as critical as
the quality of drinking water.” (Cal.P.U.C. Dec. No. 00-11-014, supra, 2000 Cal.P.U.C. Lexis 722
at pp. 17-18.) As shown by the DHS's participation in the PUC's recent water quality investigation,
the PUC and the DHS continue to work together to ensure that public water utilities provide safe
and healthy water. *274


Plaintiffs argue that their lawsuits should not be preempted because the PUC has deferred to the
DHS to set and enforce water quality standards, has no expertise in water quality issues, and
has focused on ratemaking. Our decision in Covalt leads us to a different estimation of PUC's
regulatory involvement. In Covalt, notwithstanding the PUC's deference to the DHS's expertise
on health issues, we concluded that the PUC had preemptively exercised its authority to adopt a
policy on powerline EMF's. (Covalt, supra, 13 Cal.4th at pp. 926-934, 946-947.)


The circumstances in that case involved a PUC investigation into the health effects of EMF
emissions. The PUC had issued an interim opinion and order that summarized what had occurred
during the investigation up to that point and the recommendations for further studies. In the
interim opinion and order, the PUC recognized the DHS's expertise and concurrent jurisdiction in
establishing EMF policy. (Re Potential Health Effects of Electric and Magnetic Fields of Utility
Facilities (1993) 52 Cal.P.U.C.2d 1, 8, 14-15.) We noted that, for the investigation, the PUC had
asked DHS to assess the scientific evidence concerning the potential dangers of EMF's and had
relied on the DHS witness in developing a policy on the potential health risks of EMF's from utility
facilities. (Id. at p. 8; Covalt, supra, 13 Cal.4th at p. 930.) In determining the need for further
research and education programs, the PUC found that the DHS was the “appropriate agency” “to
inform [it] as to the type of public health risk, if any, connected to EMF exposure and utility
property or operations” and “to define the research needed to determine whether there is a clear
cause and effect relationship between EMF from utility property and public health.” (Re Potential
Health Effects of Electric and Magnetic Fields of Utility Facilities, supra, 52 Cal.P.U.C.2d at pp.
27-28.) Accordingly, DHS was designated as the EMF education and research program manager.
(Id. at pp. 15, 21, 30.) Its duties included implementing and coordinating statewide research
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and education programs, defining the needed research, developing educational information for
distribution to utility customers, monitoring the quality of research and education, and providing
an annual research report to PUC. (Id. at pp. 16, 22-23, 26, 28-30; see also Covalt, supra, 13
Cal.4th at pp. 932-933.)


It is true that the PUC's primary involvement with water quality has been in the context of
ratemaking, determining which water quality improvements to authorize or mandate and their
costs, and the necessary rate increases. However, in making those decisions, the PUC had to
consider, as it did in Covalt, the health and safety of the service provided by the regulated utilities.
Accordingly, we find that the PUC has exercised and continues to exercise its jurisdiction to
regulate drinking water quality. *275


4. Some of Plaintiffs' Actions Would Interfere with the PUC's General
Supervisory and Regulatory Policies, While Others Would Not


(2b) Under the third prong of Covalt, superior court lawsuits against public utilities are barred by
section 1759 “not only when an award of damages would directly contravene a specific order or
decision of the commission, i.e., when it would 'reverse, correct, or annul' that order or decision, but
also when an award of damages would simply have the effect of undermining a general supervisory
or regulatory policy of the commission, i.e., when it would 'hinder' or 'frustrate' or 'interfere with' or
'obstruct' that policy.” (Covalt, supra, 13 Cal.4th at p. 918.) “ 'The PUC has exclusive jurisdiction
over the regulation and control of utilities, and once it has assumed jurisdiction, it cannot be
hampered, interfered with, or second-guessed by a concurrent superior court action addressing
the same issue.' ” (Id. at p. 918, fn. 20, italics omitted; see, e.g., Waters, supra, 12 Cal.3d at pp.
10-12 [damage action for negligence in providing telephone service conflicted with PUC-approved
tariff limiting telephone customer to credit allowance for improper service].) In short, an award
of damages is barred by section 1759 if it would be contrary to a policy adopted by the PUC and
would interfere with its regulation of public utilities. (Waters, supra, 12 Cal.3d at pp. 4, 11.)


On the other hand, superior courts are not precluded from acting in aid of, rather than in derogation
of, the PUC's jurisdiction. (Vila v. Tahoe Southside Water Utility (1965) 233 Cal.App.2d 469 [43
Cal.Rptr. 654].) Thus, a court has jurisdiction to enforce a water utility's legal obligation to comply
with PUC standards and policies and to award damages for violations. (See, e.g., id. at pp. 479-480
[office building owner permitted to seek damages for water utility's failure to provide single water
service connection to multipletenant building as required by unambiguous tariff approved by the
PUC].)


“When the bar raised against a private damages action has been a ruling of the commission on a
single matter such as its approval of a tariff or a merger, the courts have tended to hold that the
action would not 'hinder' a 'policy' of the commission within the meaning of Waters and hence may
proceed. But when the relief sought would have interfered with a broad and continuing supervisory
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or regulatory program of the commission, the courts have found such a hindrance and barred the
action under section 1759.” (Covalt, supra, 13 Cal.4th at pp. 918-919.)


a. Damages
(1c) Plaintiffs alleged water contamination without regard to whether the water met drinking water
standards (e.g., injury from “the toxic contamination of drinking water, with chemicals, including,
but not limited to,” three *276  chemicals with established maximum contaminant levels). They
also alleged water contamination that exceeded and violated federal and state drinking water
standards. In essence, plaintiffs challenged both the adequacy of the standards and compliance
with those standards.


The first challenge, to the adequacy of the standards, is barred. An award of damages on the theory
that the public utilities provided unhealthy water, even if that water actually met DHS and PUC
standards, would interfere with a “broad and continuing supervisory or regulatory program” of the
PUC. (Covalt, supra, 13 Cal.4th at p. 919.) In order to perform its regulatory functions, such as
ratemaking, the PUC must have certain water quality benchmarks. For example, in determining
whether to approve a rate increase, the PUC must consider whether a regulated water utility's
existing revenues are adequate to finance any water treatment facility that may be needed. Whether
a treatment facility is needed, and, if so, the expense thereof, cannot be determined except with
reference to an applicable water quality standard. General order No. 103, promulgated by the PUC
in 1956, formally adopted the DHS water quality standards as its own. Thus, the DHS standards
serve as those benchmarks. A superior court determination of the inadequacy of a DHS water
quality standard applied by the PUC would not only call DHS regulation into question, it would
also undermine the propriety of a PUC ratemaking determination. Moreover, the DHS standards
have been used by the PUC in its regulatory proceedings for many years as an integral part of its
broad and continuing program or policy of regulating water utilities. As part of that regulatory
program, the PUC has provided a safe harbor for public utilities if they comply with the DHS
standards. An award of damages on the theory that the public utilities provided unhealthy water,
even if the water met DHS standards, “would plainly undermine the commission's policy by
holding the utility liable for not doing what the commission has repeatedly determined that it and
all similarly situated utilities were not required to do.” (Covalt, supra, 13 Cal.4th at p. 950.) Thus,
such damage actions are barred.


On the other hand, damage claims based on the theory that the water failed to meet federal and
state drinking water standards are not preempted by section 1759. A jury award based on a finding
that a public water utility violated DHS standards would not interfere with the PUC regulatory
policy requiring water utility compliance with those standards. We recognize that in PUC Decision
No. 00-11-014, the final opinion on water quality, the PUC made a retrospective finding that the
regulated utilities investigated, including the regulated defendants in this case, had substantially
complied with DHS drinking water standards for the past 25 years. However, that factual finding
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was not part of an identifiable “broad and continuing supervisory or regulatory program of the
commission” (Covalt, supra, 13 Cal.4th at p. 919), *277  related to such routine PUC proceedings
as ratemaking (see Citizens Utilities Co. v. Superior Court, supra, 56 Cal.App.3d 399) or approval
of water quality treatment facilities. Nor was that finding part of a broad and continuing program
to regulate public utility water quality, a point the PUC itself implicitly recognized during its
investigation when it stated: “This investigation is an inquiry into the safety of the drinking
water supplied by Commission regulated water utilities. This is an information gathering process.
This is not a rulemaking proceeding, although the information gathered here may result in our
instituting a rulemaking proceeding to develop new operating practices for regulated water utilities
to better ensure the health and safety of water service. This is also not an enforcement proceeding,
although the information accumulated here regarding the compliance of regulated water utilities
with the safe drinking water laws may result in our instituting formal enforcement investigations of
individual water utilities where justified.” (Cal.P.U.C. Dec. No. 99-06-054, supra, 1999 Cal.P.U.C.
Lexis 312 at pp. 48-49, fn. omitted.)


Although a PUC factual finding of past compliance or noncompliance may be part of a future
remedial program, a lawsuit for damages based on past violations of water quality standards would
not interfere with such a prospective regulatory program. As noted, the PUC can redress violations
of the law or its orders by suit (§ 2101), by mandamus or injunction (§§ 2102-2103), by actions
to recover penalties (§§ 2104, 2107), and by contempt proceedings (§ 2113), but these remedies
are essentially prospective in nature. They are designed to stop the utilities from engaging in
current and ongoing violations and do not redress injuries for past wrongs. (See Vila v. Tahoe
Southside Water Utility, supra, 233 Cal.App.2d at p. 479 [the PUC has no authority to award
damages].) Here, plaintiffs alleged injuries caused by water that failed to meet state and federal
drinking water standards “for many years.” Because the PUC cannot provide for such relief for past
violations, those damage actions would not interfere with the PUC in implementing its supervisory
and regulatory policies to prevent future harm.


The regulated and nonregulated defendants argue that an award of damages against the regulated
utility defendants for providing harmful or unhealthy water, would directly “contravene” a specific
order or decision of the PUC, as stated in Covalt. (Covalt, supra, 13 Cal.4th at p. 918.) However,
the Covalt language regarding the contravention of an order was simply a reference to the statutory
language in subdivision (a) of section 1759 that “No court of this state, except the Supreme Court
and the court of appeal ... shall have jurisdiction to review, reverse, correct, or annul any order or
decision of the commission ....” (Covalt, supra, at p. 918.) Although a jury award supported by a
finding that a public water utility violated DHS and PUC standards would be contrary to a single
PUC decision, it would not *278  hinder or frustrate the PUC's declared supervisory and regulatory
policies, for the reasons discussed earlier. Under the provisions of section 1759, it would also not
constitute a direct review, reversal, correction, or annulment of the decision itself. Accordingly,
such a jury verdict would not be barred by the statute.
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b. Injunctive Relief
In addition to alleging damages, the Santamaria plaintiffs asked for injunctive relief for current
water quality violations. However, a court injunction issued after a jury finding of DHS standards
violations would “interfere with the commission in the performance of its official duties ....” (§
1759.) As part of its water quality investigation, the PUC determined, not only whether the
regulated utilities had complied with drinking water standards for the past 25 years, but also
whether they were currently complying with existing water quality regulation. (Cal.P.U.C. Dec.
No. 00-11-014, supra, 2000 Cal.P.U.C. Lexis 722 at pp. 5, 105-108.) In PUC Decision No.
00-11-014, the final opinion on water quality, the PUC found that the regulated utility defendants
in this case were in compliance with DHS regulations and that “no further inquiry or evidentiary
hearings” were required regarding compliance. (Cal.P.U.C. Dec. No. 00-11-014, supra, 2000
Cal.P.U.C. Lexis 722 at p. 6.) Based on that factual finding, the PUC impliedly determined it need
not take any remedial action against those regulated utilities. A court injunction, predicated on
a contrary finding of utility noncompliance, would clearly conflict with the PUC's decision and
interfere with its regulatory functions in determining the need to establish prospective remedial
programs. In contrast, even if a jury award of damages on a finding of past violations would conflict
with the PUC's factual finding of no past violations, the jurisdictional role of the PUC would not
be affected. Under the regulatory framework at issue, here, the PUC's role is to ensure present and
future compliance. 10  *279


10 Plaintiffs claim that PUC jurisdiction cannot preempt the private right of actions established
by Proposition 65 (the Safe Drinking Water and Toxic Enforcement Act of 1986; Health
& Saf. Code, § 25249.5 et seq.) or the state SDWA, and that citizen enforcement is an
essential part of the regulatory scheme. However, plaintiffs do not qualify as citizen enforcers
of water quality standards under Proposition 65. Private enforcement under Proposition
65 supplements agency enforcement only if the Attorney General or other appropriate
prosecutor has failed to act diligently against an alleged violator and notice of the alleged
violation has been given to the appropriate prosecutor. (Health & Saf. Code, § 25249.7;
see also 42 U.S.C. § 300j-8(b) [similar procedural requirements required for federal citizen
enforcement proceedings].) The private enforcer may not seek damages, but may only obtain
injunctive relief and statutory penalties. (Health & Saf. Code, § 25249.7, subds. (a), (b), (d).)
Apart from failing to meet the procedural prerequisites, plaintiffs' damage claims clearly
disqualify them as citizen enforcers. Moreover, preemption of private injunctive relief claims
would not affect the enforcement provisions of either the state SDWA or Proposition 65.
The state SDWA can be enforced by the DHS (Health & Saf. Code, §§ 116325, 116500,
116660) or the Attorney General (Code Civ. Proc., § 803; Citizen Utilities Co. v. Superior
Court, supra, 56 Cal.App.3d at pp. 403-407), but there is no mandate for citizen enforcement
actions under the state SDWA. Also, most, if not all, public water utilities are exempted from
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the coverage of Proposition 65. (Health & Saf. Code, §§ 25249.5, 25249.6, 25249.11, subd.
(b), 116275, subd. (h).)


In summary, plaintiffs' damage claims, alleging water contamination irrespective of whether
drinking water standards were met, and their injunctive relief claims, are preempted by section
1759. 11  On the other hand, plaintiffs' damage claims alleging water contamination that violated
and exceeded federal and state drinking water standards are authorized under section 2106. 12


11 The regulated utilites argue that, because plaintiffs who intervened in the PUC's water quality
investigation failed to appeal the PUC's jurisdictional finding, they are collaterally estopped
from challenging its conclusion that it has jurisdiction over the quality of water supplied
by the regulated utilities. The PUC found that it possesses authority and has exercised its
authority to regulate the quality of the service and the drinking water that the water utilities
provide. The PUC expressly refused to decide the third Covalt prong: whether the lawsuits
in this case interfered with its water quality investigation. (Cal.P.U.C. Dec. No. 99-06-054,
supra, 1999 Cal.P.U.C. Lexis 312 at p. 65, fn. 37.) Because we agree that the PUC has
jurisdiction and has exercised its jurisdiction over the water quality supplied by the regulated
utilities, we need not address the collateral estoppel claim.


12 Plaintiffs request that we take judicial notice of what appear to be Internet articles found
on a DHS Web site. These articles indicate, as of January 3, 2001, that chromium VI is
an unregulated chemical that required monitoring. Plaintiffs seek judicial notice of those
articles as proof that their allegations raise no conflict with PUC policy because neither the
PUC nor DHS has set water quality standards that govern chromium VI, an “unregulated
chemical.” The regulated utilities and the industrial defendants oppose the motion for judicial
notice. We deny plaintiffs' request. As stated by the industrial defendants, the articles contain
unauthenticated statements with no indication of author, custodian, date of creation, purpose,
reliability, or veracity. Also, the articles do not appear to be relevant because the complaint
did not specifically allege plaintiffs had been exposed to chromium VI and no evidence
regarding this chemical had been presented to the trial court.


B. Section 1759 Does Not Bar the Superior Court
Actions Against Defendants Not Regulated by the PUC


Advocating an “issue oriented analysis,” the nonregulated water providers and the industrial
defendants claim that, as with the regulated utilities, the superior court actions against them
are preempted. Their claim is based on the following arguments: (1) the statutory language of
section 1759 does not make any distinction between utility and nonutility parties to a lawsuit; (2)
our opinion in Covalt affirms that preemption of court proceedings applies to issues or subject
matter before the PUC, not just to actions against regulated companies, if “an award of damages
would simply have the effect of undermining a general supervisory or regulatory policy of the
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commission”; and (3) the issues in the superior court actions and the PUC investigation involve the
safety of the very same water supply. Thus, it is argued, a jury *280  award of damages against a
nonregulated defendant, based on a determination that the water is unhealthy, would conflict with
the PUC's conclusion that the water is safe and would undermine its drinking water policy.


Plaintiffs in the four lawsuits dispute that all of the water alleged to be contaminated is identical
to the water provided by the regulated utilities. They claim that the liability of the nonregulated
water providers and the industrial defendants are not “derivative” of the water supplied by the
regulated utilities. They assert that: (1) although the nonregulated water providers sold wholesale
water to some of the regulated utilities, they also supplied water to nonregulated water purveyors
that may have supplied water to plaintiffs; and (2) the alleged contamination of the groundwater
by the industrial defendants also contaminated the groundwater used and supplied by nonregulated
water providers. Plaintiffs argue, therefore, that the water and the issues are not the same.


In rejecting the preemption argument advanced by the nonregulated water providers and the
industrial defendants, the Court of Appeal below stated: “Section 1759 provides that no trial level
court may 'review, reverse, correct, or annul' or 'enjoin, restrain, or interfere with' the PUC in its
performance of its duties. By no stretch of language or logic does this mean that trial courts may
not decide issues between parties not subject to PUC regulation simply because the same or similar
issues are pending before the PUC or because the PUC regulates the same subject matter in its
supervision over public utilities.” (Fn. omitted.)


We agree. First, although section 1759 does not expressly restrict preemption to claims involving
regulated utilities, it cannot be construed in isolation; rather, it must be viewed in context with “
' ”the entire scheme of law of which it is part so that the whole may be harmonized and retain
effectiveness.“ ' ” (People v. Ledesma (1997) 16 Cal.4th 90, 95 [65 Cal.Rptr.2d 610, 939 P.2d
1310]; County of Sacramento v. Workers' Comp. Appeals Bd. (1999) 69 Cal.App.4th 726, 733
[81 Cal.Rptr.2d 780].) The California Constitution authorizes the PUC to establish rules only for
utilities. (Cal. Const., art. XII, § 6.) The powers granted to the PUC by the Legislature must be
“cognate and germane to the regulation of public utilities ....” (Morel v. Railroad Commission
(1938) 11 Cal.2d 488, 492 [81 P.2d 144].) The Legislature specified the PUC's regulatory powers
over public utilities in the Public Utilities Code, of which section 1759 is a part. Under section
1759, a superior court cannot “enjoin, restrain, or interfere with the [PUC] in the performance
of its official duties ....” (Italics added.) Thus, when read in context with the entire regulatory
scheme, section 1759 must be read to bar superior court jurisdiction that interferes with the
PUC's performance of *281  its regulatory duties, duties which by constitutional mandate apply
only to regulated utilities. Although a superior court jury may return findings on water safety
issues that would conflict with those decided by the PUC on the same or similar issues, neither
the nonregulated water providers nor the industrial defendants adequately explain how such
conflicting findings, relating to them, would interfere with the PUC's official regulatory duties.
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Second, the nonregulated defendants fail to cite case law to support their view that the jurisdictional
bar of section 1759 applies to nonregulated parties. Instead, they rely on isolated statements in
cases referring to the preemptive effect of issues or cases pending before the PUC. They argue
that those cases do not expressly confine their preemption language to actions against regulated
parties. (See, e.g., Covalt, supra, 13 Cal.4th at p. 944 [“[t]he question is therefore whether section
1759 applies to this case” (italics added)]; id. at p. 918, fn. 20 [“ 'once [the PUC] has assumed
jurisdiction, it cannot be hampered, interfered with, or second-guessed by a concurrent superior
court action addressing the same issue' ” (italics added, original italics omitted)]; Barnett v. Delta
Lines, Inc. (1982) 137 Cal.App.3d 674, 681 [187 Cal.Rptr. 219] [same].) Because those cases
involved only regulated utilities, the references to the preemptive effect of “issues” or “cases”
pending before the PUC must be read in context with the facts of the case, i.e., as barring only
actions brought in trial courts against regulated utilities. (Ginns v. Savage (1964) 61 Cal.2d 520,
524, fn. 2 [39 Cal.Rptr. 377, 393 P.2d 689] [“Language used in any opinion is of course to be
understood in the light of the facts and the issue then before the court, and an opinion is not
authority for a proposition not therein considered”].)


Indeed, in Covalt, supra, 13 Cal.4th 893, and Waters, supra, 12 Cal.3d 1, we sought to reconcile
sections 1759 and 2106. Section 2106, by its terms, applies only to a “public utility” and does not
authorize lawsuits against nonregulated entities. Therefore, the rationale expressed in both cases
applies only to bar superior court jurisdiction over lawsuits otherwise authorized by section 2106,
i.e., cases against regulated utilities.


Third, the regulatory scheme contained in the Public Utilities Code is rooted in the recognition that
business enterprises “affected with a public interest” are subject to government regulation under
the state's police power. (See Munn v. Illinois (1876) 94 U.S. 113, 125-130 [24 L.Ed. 77, 84-86];
Gay Law Students Assn. v. Pacific Tel. & Tel. Co. (1979) 24 Cal.3d 458, 476 [156 Cal.Rptr. 14,
595 P.2d 592].) Endowed by the state with a legally enforceable monopoly and authorized by the
state to charge rates that guarantee it a reasonable rate of return (Gay Law Students Assn., supra,
24 Cal.3d at p. 476), a public utility, in turn, must comply with the comprehensive regulation of
its rates, services, and facilities as specified in the Public Utilities *282  Code. (See Pacific Gas
& Elec. v. Energy Resources Comm'n (1983) 461 U.S. 190, 205 [103 S.Ct. 1713, 1722-1723, 75
L.Ed.2d 752]; Sidak & Spulber, Deregulatory Takings and Breach of the Regulatory Contract
(1996) 71 N.Y.U. L.Rev. 851, 907.) Thus, “ 'a public utility, being strictly regulated in all operations
with considerable curtailment of its rights and privileges, shall likewise be regulated and limited
as to its liabilities. In consideration of its being peculiarly the subject of state control, ”its liability
is and should be defined and limited.“ [Citation.]' ” (Waters, supra, 12 Cal.3d at p. 7; see also
Los Angeles Cellular Telephone Co. v. Superior Court (1998) 65 Cal.App.4th 1013, 1018 [76
Cal.Rptr.2d 894] [“As our courts have long recognized, it is an equitable trade-off—the power to
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regulate rates and to set them below the amount an unregulated provider might otherwise charge
requires a concomitant limitation on liability”].)


Finally, unlike the regulated utilities, the PUC has no jurisdiction to hear complaints or claims
against any nonregulated entities. If claims against nonregulated entities were preempted by
section 1759, they could not be heard in any forum.


The Court of Appeal below correctly noted that, “the nonregulated defendants do not invite us
to find that the PUC has de facto authority to regulate their conduct. Some seem to be claiming
only a tangential benefit from PUC regulation—a stay or preemption of actions against them
—unencumbered by the burdens of PUC regulation.” We conclude that section 1759 does not
preempt these lawsuits in superior court against the nonregulated water providers and the industrial
defendants. 13


13 The nonregulated water providers and the industrial defendants argue that, in the alternative,
the Court of Appeal should have ordered the trial courts to stay the actions under the doctrine
of primary jurisdiction, pending resolution of the PUC's water quality investigation. Because
the PUC issued its final opinion in that investigation after the filing of the briefs, we need
not address that claim.
In the final opinion on water quality, the PUC noticed its intention to initiate a future
limited investigation into whether utilities complied with the PUC standards prior to the
establishment of DHS standards. (Cal.P.U.C. Dec. No. 00-11-014, supra, 2000 Cal.P.U.C.
Lexis 722 at pp. 16-17.) In their supplemental briefs, the industrial defendants urge us to
order a stay as to claims for damages caused by water provided before the adoption of DHS
standards, pending completion of the future PUC investigation. We decline to do so for
obvious reasons. That claim was never made to the superior court or Court of Appeal and
can be decided more appropriately by the superior court.


Conclusion
In the four actions, the damage claims alleging violations of federal and state drinking water
standards against the regulated utilities are not preempted. Thus, we reverse the judgment of the
Court of Appeal insofar as it found preemption as to those claims. Regarding the remaining claims
against *283  the regulated utilities, we affirm the judgment of the Court of Appeal. We further
affirm the judgment of the Court of Appeal insofar as it held that the causes of action against the
nonregulated water providers and industrial defendants are not preempted. We remand the case to
that court for further proceedings consistent with this opinion.


George, C. J., Kennard, J., Baxter, J., Brown, J., and Moreno, J., concurred.
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KLINE, J. *


* Presiding Justice of the Court of Appeal, First Appellate District, Division Two, assigned by
the Chief Justice pursuant to article VI, section 6 of the California Constitution.


I concur and write separately to explain why I believe regulation of water quality is among the
“official duties” of the Public Utilities Commission (PUC or commission). (Pub. Util. Code,
§ 1759.) 1  Some of my reasons go beyond those described by the majority and relate more
specifically to the commission's authority to promulgate water quality standards stricter than those
of the California Department of Health Services (DHS), an issue central to the jurisdictional
dispute.


1 All statutory references are to the Public Utilities Code unless otherwise indicated.


Plaintiffs in these actions maintain that the 1976 amendment to section 770—which eliminated
the prohibition on the PUC applying its water quality standards to regulated utilities and provided
instead that any such standards it may apply shall not be “inconsistent” with DHS standards
—means that PUC water quality standards may not differ in any way from those promulgated
by DHS, which would bar the commission from imposing standards higher than those of DHS.
Plaintiffs' construction of the amendment renders it meaningless. If, as plaintiffs argue, the
amendment means the PUC cannot apply its own standards, but only those of DHS, the amendment
would have no different effect than the language it replaced, and the Legislature would have
performed an idle act. Given the context in which the Legislature acted, the only sensible
interpretation is that “inconsistent” means less rigorous, so that the purpose of the amendment to
section 770 is analogous to that of the federal Safe Drinking Water Act (42 U.S.C. § 300f et seq.)
(federal SDWA), which prohibits the states from enacting water quality standards less stringent
than those established by the federal government, but permits them to impose more stringent
requirements. (42 U.S.C. § 300g.)


Because, as the majority says, the Legislature established only that DHS water quality standards
are “the minimum standards for the PUC to use in performing its regulatory function” (maj. opn.,
ante, at p. 271, italics added), the commission is free to subject regulated water utilities to stricter
standards than are imposed by DHS. *284


The title of the PUC investigation in this case 2  reflects the commission's concern that the DHS
standards it now applies may not adequately protect the public; and the PUC made clear during
the proceedings that it was considering the promulgation of higher standards. As the commission
stated, “we do not intend to reduce MCLs [maximum contaminant levels], Action Levels or similar
standards which are terms of art in the lexicon of [Safe Drinking Water Act] law and regulation.
Drinking water standards, including established MCLs, are minimum water quality requirements
and we cannot and shall not tamper with those requirements. We do not intend to duplicate the
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processes employed by DHS and [the federal Environmental Protection Agency] to develop those
standards. We do intend to employ the knowledge of these agencies as we pursue this investigation.
The evidence adduced in this proceeding may support the development of additional operating
practices for regulated utilities. If so, we would expect that such new rules either will fill an
identifiable void, if any there is, in the DHS regulatory scheme or will be practices stricter than
those of DHS and/or they will be practices particularly suited to the regulation of investor-owned
water utilities. In any event, before we can determine what actions, if any, might better promote
safe drinking water service by regulated water utilities, we must have a clear understanding of the
safety status of existing regulation. Therefore, we need to receive evidence on the questions posed
in the OII [Order Instituting Investigation].” 3  (Cal.P.U.C. Interim Opinion Denying Motions
Challenging Jurisdiction to Conduct Investigation 09-03-013 (June 10, 1999) Dec. No. 99-06-054
[1999 Cal.P.U.C. Lexis 312 at pp. 73-74], italics added. (Interim PUC Opinion).) As the majority
has noted, in its final opinion on water *285  quality the PUC ordered a subsequent investigation
and/or rulemaking proceeding to consider, among other things, whether DHS's “action levels,”
which are neither mandatory nor enforceable, should be mandatory for regulated utilities. (Maj.
opn. ante, at p. 271, fn. 9.) Such a PUC rule would impose water quality standards higher than
those imposed by DHS.


2 “Investigation on the Commission's own motion into whether existing standards and policies
of the Commission regarding drinking water quality adequately protect the public health
and safety with respect to contaminants such as Volatile Organic Compounds, Perchlorate,
MTBEs, and whether those standards and policies are being uniformly complied with by
Commission regulated utilities.” (Cal.P.U.C. Order Instituting Investigation No. 98-03-013
(Mar. 12, 1998) [1998 Cal.P.U.C. Lexis 73].)


3 These statements appear to represent a substantial policy change for the PUC, as the
commission has heretofore consistently and rather summarily rebuffed consumer complaints
that the DHS standards it applies are inadequate. For example when, in 1966, the PUC was
asked to order “optimum” fluoridation of drinking water, the commission held: “With respect
to the purity and safety of drinking water, the Commission will not question the findings
and recommendations of the California Department of Health, which is charged with such
responsibility.” (City of San Jose v. San Jose Water District (1966) 66 Cal.P.U.C. 694, 698.)
Similarly, in 1972, the PUC again rejected complaints concerning the quality of a purveyor's
water: “The State Board of Public Health [DHS] has the authority ... to suspend or revoke a
utility's water permit at any time if it determines that the water is or may become unpure or
unwholesome. Under [the Health and Safety Code], and in accordance with General Order
103, it is not appropriate for the Commission to determine this question. Petitioners should
direct their allegations on this question to the [DHS].” (Washington Water & Light Co. (1972)
73 Cal.P.U.C. 284, 303; see also Pool v. Mokelumne River Power & Water Co. (1918) 15
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C.R.C. 38, 39 [“[t]he question of the healthful quality of the water is one to be passed on
by the State Board of Health.”].)


The substance of the PUC proceedings demonstrates that the commission is discharging its
responsibility under section 761 to inquire whether the “practices” of or “service[s]” provided by
defendant regulated water utilities are “unsafe,” and, if so, to fix the problem by “prescrib[ing]
rules for the performance of any service or the furnishing of any commodity ... supplied by any
public utility.” In short, the PUC inquiry into the adequacy of DHS standards, and any higher
standards it may impose, are or would be in the performance of its “official duties” (§ 1759) to
protect the public health and safety.


Significantly, DHS, which actively participated in the commission proceedings, never suggested
that the PUC's expressed interest in whether it needed to exercise its authority to subject regulated
water utilities to water quality standards higher than those of DHS would, if acted upon, offend
the federal SDWA or the state Safe Drinking Water Act (Health & Saf. Code, § 116275 et seq.)
(state SDWA), and the DHS expressed no other objection to PUC assertion of authority to impose
water quality standards higher than its own. On the contrary, DHS explained why it might be
appropriate for the PUC to subject the almost 200 water utilities it regulates to higher standards
than does DHS. According to DHS, “ 'the increase in population growth and demand for drinking
water throughout the state has diminished the options utilities have to reserve and select high
quality sources of drinking water. The impact of groundwater contamination from industrial and
agricultural practices has been significant in some areas of the state. Public water systems are no
longer able to forego the use of contaminated drinking water sources, including those associated
with Superfund sites, since that water may be needed to meet increased demand.' ” (Interim PUC
Opinion, supra, 199 Cal.P.U.C. Lexis 312 at p. 76.) Moreover, as DHS specifically acknowledged,
“[t]here are some contaminants that were known to exist in drinking water sources but were never
regulated.” (Ibid., italics added.)


DHS's conduct in the PUC proceeding demonstrates that it does not believe the state SDWA (or
the memorandum of understanding DHS originally entered into with the PUC in 1987) would
prevent the PUC from imposing water quality standards higher than its own, or that such standards,
including those pertaining to contaminants for which there now are no enforceable DHS standards,
would be “inconsistent” with DHS standards. As the primary agency charged with implementing
the state SDWA, DHS's *286  view is entitled to judicial respect. The questions whether an
administrative agency properly applies legislative standards and acts within authority conferred
by the Legislature are, of course, ultimately decided by the courts (Quackenbush v. Mission
Ins. Co. (1996) 46 Cal.App.4th 458, 466 [54 Cal.Rptr.2d 112]), but an administrative agency's
“interpretation of a statute it routinely enforces is entitled to great weight and will be accepted
unless its application of legislative intent is clearly unauthorized or erroneous.” (American
Federation of Labor v. Unemployment Ins. Appeals Bd. (1996) 13 Cal.4th 1017, 1027 [56
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Cal.Rptr.2d 109, 920 P.2d 1314], citing Pacific Legal Foundation v. Unemployment Ins. Appeals
Bd. (1981) 29 Cal.3d 101, 109 [172 Cal.Rptr. 194, 624 P.2d 244].)


Neither does PUC's General Order 103 bar the PUC from imposing higher water quality standards
in the future. While at present this order only requires compliance with federal and state
water quality standards, the phrase “except as otherwise ordered by the Commission,” must be
interpreted as reserving the right to impose the higher standards the commission is allowed to
impose under section 770. In any event, as the PUC had the authority to adopt General Order 103,
so too does it retain power to repeal or amend it so that it is consistent with the imposition of PUC
water quality standards higher than those promulgated by DHS.


For the foregoing reasons, as well as those set forth by Justice Chin for the majority, I agree that the
PUC has independent regulatory authority to promulgate water quality standards applicable to the
water utilities it regulates and that such standards may be the same as or stricter (but not less strict)
than those promulgated by DHS under the state SDWA. There may be circumstances in which
a superior court award of damages for injuries sustained by the provision of water standards or
other rules applied by the PUC might interfere with the PUC's performance of its “official duties,”
and therefore violate section 1759, 4  but, as the majority has explained, they are not presented by
this case. *287


4 For example, under section 735 the PUC has authority to receive and rule on claims for
damages resulting from the violation of any of the provisions of sections 494 (relating to
common carrier rates and fares) or 532 (relating to the rates, tolls, rentals and other charges
imposed by public utilities), even though a suit seeking such damages could alternatively be
instituted “in any court of competent jurisdiction.” Section 1759 would clearly bar a superior
court from entertaining a claim for damages for violation of section 494 or 532 that had
previously been submitted to and rejected by the commission.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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2001 WL 1288525 (Cal.P.U.C.)


Application of Pacific Gas and Electric Company for Verification, Consolidation,
and Approval of Costs and Revenues in the Transition Revenue Account.


Application 98-07-003


In the Matter of The Revenue Adjustment Proceeding (RAP) Application of San
Diego Cas and Electric Company (U 902-E) for Approval of 1) Consolidated
Changes in 1999 Authorized Revenue and Revised Rate Components; 2) the


CTC Rate Component and Associated Headroom Calculations; 3) RGTCOMA
Balances; 4) PX Credit Computations; 5) Disposition of Various Balancing/


Memorandum Accounts; and 6) Electric Revenue Allocation and Rate Design Changes.


Application 98-07-006


Application of Southern California Edison Company (U 338-E) to: 1) Consolidate
Authorized Rates and Revenue Requirements; 2) Verify Residual Competition
Transition Charge Revenues; 3) Review and Dispose of Amounts in Various


Balancing and Memorandum Accounts; 4) Verify Regulatory Balances
Transferred to the Transition Cost Balancing Account on January 1, 1998;
and 5) Propose Rate Recovery for Santa Catalina Island Diesel Fuel Costs.


Application 98-07-026
Decision 01-09-060


California Public Utilities Commission
September 20, 2001


INTERIM OPINION SUSPENDING DIRECT ACCESS


Before Lynch, President and Wood and Brown, Commissioners.


BY THE COMMISSION:


1. Summary


This decision suspends the right to enter into direct access contracts or agreements after September
20, 2001. This order is effective today.


2. Background
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In California's restructured electricity market, customers may subscribe to “bundled service” from
the utility distribution company or “direct access” service from an electric service provider (ESP).
Customers who purchase bundled service from the utility pay an energy charge to cover the utility's
power supply costs. For these bundled service customers, the customer's total bundled bill includes
charges for all utility services, including distribution and transmission as well as energy. A direct
access customer receives distribution and transmission service from the utility, but purchases its
electric energy from its ESP.


A utility's bundled customer can choose to become a direct access customer and later revert to
bundled customer status. The utility is the electricity provider of last resort. The ability to leave
the utility system and return may cause substantial fluctuations in the amount of energy the utility
must purchase (or has purchased) on its behalf.


Recent events in the California electric market have caused a radical change in the area of direct
access. First, the Governor's Proclamation of January 17, 2001, found that an emergency exists in
the electricity market in California threatening “the solvency of California's major public utilities,
….” Second, on February 1, 2001, Assembly Bill No. 1 from the First Extraordinary Session (Ch.
4, First Extraordinary Session 2001) (AB 1X) was signed into law which, among other things,
requires that the Department of Water Resources (DWR) procure electricity on behalf of the
customers of the California utilities. In regard to direct access, AB 1X adds Section 80110 to the
Water Code:
“After the passage or such period of time after the effective date of this section as shall be
determined by the commission, the right of retail end use customers pursuant to Article 6
(commencing with Section 360) of Chapter 2.3 of Part 1 of Division 1 of the Public Utilities Code
to acquire service from other providers shall be suspended until the department [the Department
of Water Resources] no longer supplies power hereunder.”


The section was effective February 1, 2001.


AB 1X, Section 7 states:
“This act is an urgency statute necessary for the immediate preservation of the public peace, health,
or safety within the meaning of Article IV of the Constitution and shall go into immediate effect.
The facts constituting the necessity are: In order to address the rapid, unforeseen shortage of
electric power and energy available in the state and rapid and substantial increases in wholesale
energy costs and retail energy rates, that endanger the health, welfare, and safety of the people of
this state, it is necessary for this act to take effect immediately.”


3. Discussion
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The Legislature has directed this Commission to suspend the right of retail end-use customers to
acquire direct access service until DWR no longer procures power for the retail end-users. The
legislative direction is clear. The suspension of the right to acquire direct access service should
apply to Southern California Edison Company (SCE), Pacific Gas and Electric Company (PG&E),
and San Diego Gas & Electric Company (SDG&E). Currently, the State of California through
the DWR is purchasing electric energy on behalf of the utilities' existing ratepayers (except those
purchasing electric energy from ESPs) with funds from the State's General Fund and an interim
loan. To repay the General Fund and continue the power purchase program, state agencies are
preparing to issue DWR Power Supply Revenue Bonds. We have been informed by the State
Treasurer's Office, the Department of Finance, the DWR, and members of the financing team for
the DWR Power Purchase Revenue Bonds that “to sell the bonds with the investment grade ratings
required by law, it will be necessary to control the conditions under which ratepayers (generally
large users, such as industrial customers) ‘exit the system’.” (See Appendix A, emphasis added.)


We agree that suspending the right to acquire direct access service will assist the Administration
and the State Treasurer in proceeding with the bond transaction that they are currently undertaking.
Suspending the right to acquire direct access service will assist in issuing these bonds at investment
grade, by providing DWR with a stable customer base from which to recover its costs. Furthermore,
we note that the suspension of the ability to acquire direct access service will provide DWR with
a stable customer base from which to recover the cost of the power it has purchased and continues
to purchase.


The statute gives the Commission some discretion as to when the right to acquire direct access
service should be suspended. However, the Commission is statutorily required to suspend that
right. Moreover, as noted above, suspending the right to acquire direct access service will help
ensure the recovery of DWR's costs and, thus, successful issuance of the bonds as currently
contemplated by the Administration and the State Treasurer. DWR has been purchasing power
since January 2001, and the Administration and the State Treasurer are proceeding apace with the
bond transaction.


4. Comments on the Draft Decision


A draft decision was mailed for comment on June 15, 2001. At that time, the draft decision
included a proposed resolution of SCE's Petition for Modification in which it requests authorization
to temporarily suspend payment of the Power Exchange (PX) credit to ESPs, as well as our
implementation of AB 1X. At this time, we will not resolve issues regarding payment of PX credits
raised in the comments and by SCE's petition. 1  However, it is imperative that we now address
the direct access issue. We therefore bifurcate this proceeding and will address SCE's petition in
the next phase.
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1 Parties who filed comments on the June 15 draft order are: AES NewEnergy, Inc., Alliance
for Retail Markets (AReM) and Western Power Trading Forum (WPTF), Association
of Bay Area Governments Publicly Owned Energy Resources (ABAG), Association of
California Water Agencies (ACWA), California Industrial Users, California Large Energy
Consumers Association (CLECA), California Manufacturers & Technology Association,
Federal Executive Agencies (FEA), Green Mountain Energy Company, PG&E, SDG&E,
San Francisco Bay Area Rapid Transit District, SCE, The Utility Reform Network (TURN)
and the University of California and California State University.
The California Retailers Association, Calpine Corporation, Golden State Power Cooperative
and New West Energy Corporation, Inc. filed petitions to intervene and provided comments
on the draft decision and alternate draft decision.
The Kroger Co. filed a motion for leave to file comments on the draft decision and alternate
draft decision. Kroger is not a party to this proceeding.
On August 14, AReM and WPTF's filed an emergency motion to file supplemental reply
comments concerning the implementation of an interim direct access continuation program.
The City of Cerritos filed a petition to intervene and a response to AReM/WPTF's August
14th supplemental comments. The County of Los Angeles filed a response to the AReM/
WPTF supplemental comments.


The need to implement the Legislature's directive is underscored by recent events. In May of
this year, we enacted a dramatic rate increase for PG&E and SCE, affecting customers in all
classes. The utilities have issued bills reflecting these new rates. In addition, we take official
notice of DWR's recent report on the nature of its contractual commitments, suggesting that
bundled electric customers will face high energy costs over the next few years. At the same time,
increased conservation efforts and new generation, coupled with the Federal Energy Regulatory
Commission's recent action to expand wholesale price mitigation across the Western region, offer
some hope that average electric spot market prices will be lower over the next year than they were
during the last.


Under these circumstances, customers might be tempted to switch from utility bundled service to
electric service providers in order to avoid some of the impact of higher rates and take advantage
of lower spot market prices. It is not in the public interest to permit such behavior. All ratepayers
benefit from the State's actions to ensure reliable electricity service and, therefore, all ratepayers
should contribute to the effort to pay down the unprecedented debt incurred by the State to help
weather the energy crisis.


A revised draft decision was mailed for further comment on August 27, 2001. 2  In the cover
letter attached to the August 27 draft decision, the Chief Administrative Law Judge asked parties
to comment on (1) whether AB 1X suspends the entire direct access program, including all
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transactions under the program, (2) how the Commission can comply with AB 1X if it exempts
written contracts for direct access executed before July 1, 2001 from the suspension, and (3)
whether July 1, 2001 is an appropriate date for the suspension.


2 Comments were received on the draft decision mailed on August 27, 2001 from the
following parties: AES NewEnergy, AReM and WPTF, ACWA, the California Farm
Bureau Federation, the California Industrial Users and California Large Energy Consumers
Association, the California Manufacturers & Technology Association, the California
Retailers Association, the City of Cerritos, FEA, Golden State Power Cooperative, New
West, The Newark Group, Inc., The Office of Ratepayer Advocates, PG&E, SDG&E,
Sempra Energy Solutions, Sierra Pacific Industries, SCE, Strategic Energy L.L.C., The
University of California and California State University and TURN.
The California Department of Water Resources and AMDAX.com also submitted comments.
Neither are parties to this proceeding.
Commonwealth Energy Corporation, the City of San Marcos and the County Sanitation
Districts of Los Angeles County each filed petitions to intervene in this proceeding. They
also filed comments on the August 27 draft decision.


In their responses to the Chief ALJ's first and second questions, many parties refer to Section
80110 of AB 1X where it states that, “…the right of retail end use customers … to acquire service
from other providers shall be suspended …” (Emphasis added.) They believe that “to acquire,”
indicates that suspension applies to prospective, new direct access service and is not intended to
suspend the entire program. Parties also question the legality of prohibiting current direct access
customers from renewing existing contracts and agreements. In this decision, we only order the
suspension of direct access as of the effective date of this decision and we reserve for a future
decision how, if at all, we should effect contracts executed or agreements entered into before the
effective date of this decision.


The Chief ALJ's third question raises concerns by numerous parties regarding suspension of direct
access effective July 1, 2001. In particular, some parties have questioned the legality of retroactive
suspension. However, if we were to wait until we fully analyzed all comments before issuing
a decision on any aspect of the suspension of direct access, we would likely be faced with the
argument that suspension should be deferred until the date of this later decision.


Some parties also have questioned the need to suspend direct access at this time. They argue that
the threat of rolling blackouts has become remote, the wholesale price of electricity has decreased
significantly, and, therefore, an emergency no longer exists. We disagree. While we have seen
relief with respect to certain conditions, we cannot at this time declare that the risks to California
electricity consumers have been eliminated, nor can we be lulled into a sense of complacency. As
discussed above, repayment of the State's General Fund will be accomplished through the issuance



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAWAS80110&originatingDoc=Iab7111be196611e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAWAS80110&originatingDoc=Iab7111be196611e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





In re Pacific Gas and Electric Co., 2001 WL 1288525 (2001)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


of DWR Power Supply Revenue bonds at investment grade. A stable customer base is required to
ensure a continuous revenue stream to repay the revenue bonds. Furthermore, as explained above,
now is the time to prevent customers from switching from utility bundled service to electric service
providers in order to shift to others some of the impact of higher rates. Given these considerations,
it would not be in the public interest for the Commission to delay action to suspend direct access
service beyond this time.


Accordingly, we issue this interim order in which we suspend the right to enter into new contracts
or agreements for direct access effective today. This decision prohibits the execution of any new
contracts for direct access service, or the entering into, or verification of, any new arrangements for
direct access service pursuant to Public Utilities Code Sections 366 or 366.5, after the effective date
of this order. 3  All other pending issues concerning direct access contracts or agreements executed
before today remains under consideration by the Commission and will be resolved in a subsequent
decision. In other words, effective today, no new contracts or agreements for direct access service
may be signed; the effect to be given to contracts executed or agreements entered into before the
effective date of this order, including renewals of such contracts or agreements, will be addressed
in a subsequent decision. We put all those concerned about these matters on notice that we may
modify this order to include the suspension of all direct access contracts executed or agreements
entered into on or after July 1, 2001. Parties' comments regarding retroactive suspension, including
the July 1, 2001 date, will be addressed by a subsequent decision.


3 All references in this order regarding the “suspension of the right to acquire direct access
service” include the execution of any new contracts, agreements and arrangements for direct
access service, or the verification of such contracts, agreements or arrangements pursuant to
Public Utilities Code Sections 366 or 366.5.


We direct on the utilities not to accept any direct access service requests (DASRs) for any contracts
executed or agreements entered into after the effective date of this decision. Steps that the utilities
might take to ensure compliance with this order may include obtaining from each energy service
provider a list of relevant identifying information for those customers that have entered into timely
contracts, but for whom DASRs have not been submitted. We direct the utilities to revise any
information disseminated to customers that describes direct access to explain that direct access
service has been suspended. The utilities should submit these revisions to the Public Advisor's
office and the Energy Division for review. Within 14 days of the effective date of this decision,
each utility should inform the Director of the Energy Division of the steps it has taken to comply
with this order.


Several groups filed petitions to intervene in order to file comments submitted with their petitions.
Because we believe no party will be prejudiced, we grant these petitions to intervene. AReM/
WPTF's emergency motion to file supplemental comments is granted. ACWA and AReM/
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WPTF filed motions on September 18, 2001 to postpone the Commission's consideration of the
suspension of the right to acquire direct access service. They believe that new information from
the State Treasurer and the California Senate's Concurrent Resolution No. 46 indicate that there is
no need to suspend direct access at this time. Again, we are concerned that delaying the suspension
of direct access service would allow customers who switch to direct access to shift the burden of
higher rates to customers who continue to receive utility bundled service. Therefore, we deny the
motions of ACWA and AReM/WPTF.


Rehearing and Judicial Review


This decision construes, applies, implements, and interprets the provisions of AB1X. Therefore,
Public Utilities Code Section 1731(c) (applications for rehearing are due within 10 days after the
date of issuance of the order or decision) and Public Utilities Code Section 1768 (procedures for
judicial review) are applicable. (See Stats. 2001-2001, First Extraordinary Session, Ch. 9.)


Findings of Fact


1. An emergency exists in the electricity market in California.


2. Pursuant to Water Code § 80110, this Commission must determine when the right of retail end
use customers to acquire service from other providers shall be suspended.


Conclusions of Law


1. The determinations we make today should apply to PG&E, SDG&E and SCE.


2. Pursuant to Water Code Section 80110, the right to acquire direct access service should be
suspended as of the date of this order.


3. The execution of any new contracts for direct access service, or the entering into. or verification
of, any new arrangements for direct access service pursuant to Public Utilities Code Sections 366
or 366.5, after the effective date of this order, is prohibited.


4. The effect to be given to contracts executed, agreements entered into or arrangements made for
direct access service before today, including renewals of such contracts, as well as comments of
the parties will be addressed in a subsequent decision.


5. We specifically reserve the right to modify this order to include the suspension of all direct
access contracts executed, agreements entered into or arrangements made on or after July 1, 2001.


6. The utilities should modify any information disseminated to customers that describes direct
access service to explain that the right to acquire direct access service has been suspended.
Revisions are subject to review by the Public Advisor's Office and Energy Division.
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7. The utilities should not accept any DASRs for any contracts executed or agreements entered
into after the effective date of this decision.


8. Within 14 days of the date of this order, each utility, by letter, should inform the Director of the
Energy Division of the steps it has taken to ensure that no direct access service requests are accepted
for any contracts executed or agreements entered into after the effective date of this decision.


9. This order should be effective today so that our order may be implemented expeditiously.


10. Since no party will be prejudiced, all petitions to intervene and all motions to file late filed and
supplemental comments that have been explicitly noted by this order should be granted.


11. ACWA's and AReM/WPTF's motions to postpone consideration of the suspension of the right
to acquire direct access service are denied because a delay of the suspension would allow customers
who switch to direct access to shift higher rates to customers who continue to receive utility
bundled service.


INTERIM ORDER


IT IS ORDERED that:


1. This order shall apply to Southern California Edison Company (SCE). Pacific Gas and Electric
Company (PG&E) and San Diego Gas & Electric Company (SDG&E).


2. All petitions to intervene and all motions to file late filed and supplemental comments are
granted.


3. The motions of ACWA and AReM/WPTF to postpone consideration of the suspension of the
right to acquire direct access service are denied.


4. The execution of any new contracts, or the entering into, or the verification of any new
arrangements for direct access service pursuant to Public Utilities Code Sections 366 or 366.5,
after September 20, 2001, is prohibited.


5. PG&E, SDG&E and SCE shall notify their customers that the right of retail end users to acquire
direct access service from other providers, except the Department of Water Resources, is suspended
effective as September 20, 2001.


6. PG&E, SDG&E and SCE shall modify any information disseminated to customers that describes
direct access service, subject to review by the Public Advisor's office and Energy Division, to
explain that the right to acquire direct access service has been suspended.
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7. PG&E, SCE and SDG&E shall not accept any direct access service requests for any contracts
executed or agreements entered into after September 20, 2001.


8. Within 14 days of the effective date of this order, PG&E, SDG&E and SCE, by letter, shall
inform the Director of the Energy Division of the steps they have taken to ensure that no direct
access service requests are accepted for any contracts executed or agreements entered into after
September 20, 2001.


9. This phase of the proceeding remains open for further consideration of comments of the parties,
including the effect to be given to contracts executed or agreements entered into before the effective
date of this order, as well as renewals of any contracts or agreements.


This order is effective today.


Dated September 20, 2001, at San Francisco, California.


I will file dissent.


HENRY M. DUQUE, Commissioner


I will file a dissent.


RICHARD A. BILAS, Commissioner


Commissioners Henry M. Duque and Richard A. Bilas, dissenting:


One could say that this order is consistent with the Administration's present third world country
mentality. We are punishing the very consumers and providers who made a commitment to
ensuring electric restructuring did work by adding a demand retail component to cure the
dysfunctions in the wholesale market.


We are not convinced that the Department of Water Resources (DWR) bond ratings depend on
killing direct access. This notion is a scare tactic and a smoke screen. Direct access comprises such
a small percentage of overall demand that it cannot reasonably be seen to be a threat to the sale of
the bonds. Direct Access should be seen as a benefit to DWR. It would decrease the amount of the
utilities net short obligations and relieve DWR from its power purchasing responsibilities sooner.


Something else is going on here. We think that the DWR does not want direct access because if the
public is presented with alternatives, it will make DWR's purchasing mistakes abundantly clear.
The Commission should be holding hearings to test the assertions being made by DWR, Finance
and the Treasurer. Instead, the Commission is making an ill informed, panicked decision to act
now and study the repercussions later.
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DWR and the bonds should not be threatened by direct access if DWR is making prudent energy
purchases. Only if DWR's contracts are too expensive, relative to market, will customers seek
shelter in lower direct access prices. Indeed, retaining direct access as a way to send price signals
to consumers may be the only way to place pressure on DWR to make more prudent purchases.
This is a very important consideration since AB 1X prevents us from engaging in any prudency
review of the DWR costs to be passed through to ratepayers in order to repay the bonds. If there
is no yardstick, how can anyone measure DWR performance? The answer is, one can't, unless SB
18xx is signed into law.


We think that additional review of these issues, before suspending direct access, would have
produced a more sound decision in the long run.


For these reasons we must respectfully dissent.


Henry M. Duque, CommissionerRichard A. Bilas, Commissioner


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Hampshire and another (New Hampshire Public Utilities Commission).


No. 2008–645.
|


Argued: April 7, 2009.
|


Opinion Issued: May 7, 2009.


Synopsis
Background: Telephone company appealed order of Public Utilities Commission (PUC),
requiring company to stop imposing carrier common line access charge on competitors that used
company's network to provide telephone services in state for local toll calls that did not actually
use company's common line.


[Holding:] The Supreme Court Dalianis, J., held that company could impose charge.


Reversed.


West Headnotes (8)


[1] Public Utilities Review and Determination in General
The Supreme Court deferentially reviews orders of the Public Utilities Commission
(PUC) which seek to balance competing economic interests, or which anticipate such an
administrative resolution; in such cases, the Court's responsibility is not to supplant the
PUC's balance of interests with one more nearly to the Court's liking. RSA 541:13.


2 Cases that cite this headnote


[2] Public Utilities Review and Determination in General
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On appeal of an order of the Public Utilities Commission (PUC), while the Supreme Court
gives the PUC's policy choices considerable deference, the Court does not defer to the
PUC's tariff interpretation, despite the PUC's obvious expertise in this regard. RSA 541:13.


2 Cases that cite this headnote


[3] Public Utilities Nature and Extent in General
The vehicles by which utility rates are set, the tariffs or rate schedules required to be
filed with the Public Utilities Commission (PUC), do not simply define the terms of the
contractual relationship between a utility and its customers; they have the force and effect
of law and bind both the utility and its customers.


1 Cases that cite this headnote


[4] Public Utilities Review and Determination in General
Because a Public Utilities Commission (PUC) tariff has the same force and effect as a
statute, the Supreme Court, on appeal of an order of the PUC, interprets a tariff in the same
manner that the Court interprets a statute.


1 Cases that cite this headnote


[5] Public Utilities Review and Determination in General
On appeal of an order of the Public Utilities Commission (PUC), the Supreme Court
reviews the PUC's tariff interpretation de novo.


2 Cases that cite this headnote


[6] Public Utilities Regulation of Charges
When interpreting a Public Utilities Commission (PUC) tariff, a court begins by examining
the language used in the tariff, ascribing the plain and ordinary meaning to the words used.


[7] Public Utilities Regulation of Charges
Where the language of a Public Utilities Commission (PUC) tariff is plain and
unambiguous, a court will not look beyond it to determine its intent.


1 Cases that cite this headnote
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[8] Telecommunications Pricing, Rates and Access Charges
Telephone company could impose carrier common line access charge on competitors that
used company's network to provide telephone services in state for local toll calls that did
not actually use company's common line, under Public Utilities Commission (PUC) tariff
governing charge; charge applied to each aspect of switched access service that company
provided.


1 Cases that cite this headnote


Attorneys and Law Firms


**996  Orr & Reno, P.A., of Concord (Susan S. Geiger on the joint brief and orally), for the
petitioner, Freedom Ring Communications, **997  LLC d/b/a BayRing Communications, and
intervenor One Communications.


Hinckley, Allen & Snyder, LLP, of Concord (Daniel M. Deschenes on the joint brief), and Jay E.
Gruber, of Boston, Massachusetts, on the joint brief and orally, for intervenor AT & T Corporation.


Munger, Tolles & Olson, LLP, of Los Angeles, California (Henry Weissmann on the joint brief
and orally), and McLane, Graf, Raulerson & Middleton, P.A., of Portsmouth (Sarah B. Knowlton
on the joint brief), and Alexander W. Moore, of Boston, Massachusetts, on the joint brief, for
respondent Verizon New England, Inc. d/b/a Verizon New Hampshire.


Devine, Millimet & Branch, P.A., of Concord (Frederick J. Coolbroth & a. on the joint brief), for
respondent Northern New England Telephone Operations LLC d/b/a FairPoint Communications
—NNE.


Opinion


DALIANIS, J.


*694  The respondents, Verizon New England, Inc. d/b/a Verizon New Hampshire (Verizon)
and Northern New England Telephone Operations d/b/a FairPoint Communications—NNE
(FairPoint), appeal a decision of the New Hampshire Public Utilities Commission (PUC)
mandating that they cease billing other carriers for certain charges. We reverse.


At issue is the PUC's interpretation of NHPUC Tariff No. 85, available at http://www. puc.nh.gov/
Regulatory/Tariffs/FairPointNo85AccessTariff.pdf. Tariff No. 85 is one of several tariffs that apply
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to the services that were formerly offered by Verizon and are now offered by FairPoint. For ease
of reference, this opinion will refer to Verizon and FairPoint, collectively, as Verizon.


The dispute in this case is about a charge that Verizon has required petitioner Freedom
Ring Communications, LLC d/b/a BayRing Communications (BayRing), intervenor One
Communications, and intervenor *695  AT & T Corporation (collectively, the petitioners), to
pay. The petitioners are competitor telephone companies that use Verizon's network to provide
telephone services in New Hampshire. See Tariff No. 85, supra section 2.1.1.


The charge at issue is called the “carrier common line access charge.” See Tariff No. 85, supra
section 5. In 2006, BayRing petitioned the PUC to investigate Verizon's imposition of this charge
upon certain local or “intrastate” toll calls. Following a hearing, the PUC ruled in the petitioners'
favor, and this appeal followed.


We first discuss the proper standard of review in this case. A party seeking to set aside an order
of the PUC has the burden of demonstrating that the order is contrary to law or, by a clear
preponderance of the evidence, that the order is unjust or unreasonable. RSA 541:13 (2007); see
Appeal of Verizon New England, 153 N.H. 50, 56, 889 A.2d 1027 (2005). Findings of fact by the
PUC are presumed prima facie lawful and reasonable. RSA 541:13; see Verizon, 153 N.H. at 56,
889 A.2d 1027.


[1]  [2]  We review certain PUC orders deferentially. “When ... we are reviewing agency orders
which seek to balance competing economic interests, or which anticipate such an administrative
resolution, our responsibility is not to supplant the [PUC's] balance of interests with one more
nearly to our liking.” Appeal of Conservation Law Foundation, 127 N.H. 606, 616, 507 A.2d
652 (1986) (quotation, ellipses and brackets omitted). While we give the PUC's policy choices
considerable deference, see Verizon, 153 N.H. at 56, 889 A.2d 1027, we do not defer to its tariff
interpretation, despite its obvious expertise in this regard. Cf. Appeal of State of N.H., 138 N.H. 716,
719–20, 647 A.2d 1302 (1994) (explaining that court no longer defers to statutory interpretation
by New Hampshire **998  Public Employee Labor Relations Board).


[3]  [4]  [5]  [6]  [7]  “[T]he vehicles by which utility rates are set, the tariffs or rate schedules
required to be filed with the PUC, do not simply define the terms of the contractual relationship
between a utility and its customers.” Appeal of Pennichuck Water Works, 120 N.H. 562, 566, 419
A.2d 1080 (1980) (citations omitted). “They have the force and effect of law and bind both the
utility and its customers.” Id. Because a tariff has the same force and effect as a statute, we interpret
a tariff in the same manner that we interpret a statute. See Laclede Gas Co. v. Public Service Com'n,
156 S.W.3d 513, 521 (Mo.Ct.App.2005). Therefore, we review the PUC's tariff interpretation de
novo. See Nenni v. Comm'r, N.H. Ins. Dep't, 156 N.H. 578, 581, 938 A.2d 116 (2007). We begin by
examining the language used in the tariff, ascribing the plain and ordinary meaning to the words
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used. See id. Where the tariff's language is plain and unambiguous, we will not look beyond it to
determine its intent. See id.; Laclede Gas Co., 156 S.W.3d at 521.


*696  Before addressing the merits of this appeal, we explain the process by which a telephone
call is made. In PUC parlance, the individuals at either end of a telephone conversation are “end
users.” See Tariff No. 85, supra section 1.3.2. When an “end user” makes a telephone call, the call
is transmitted to an “end office” over a set of wires or fiber optic lines that is called a “common
line.” See Tariff No. 85, supra section 1.3.2. In the calls at issue, neither person on either end of the
conversation was a Verizon customer. Thus, because the “end user” making the telephone call was
not a Verizon customer, the “end office” to which the call was transmitted, as well as the “common
line” leading to the “end office,” did not belong to Verizon.


Once a call has been transmitted to the “end office,” the “end office” routes it over another set
of wires or fiber optic lines, depending upon whether the call is a local or toll call. In the calls at
issue, the “end office” connected the calls to a Verizon “access tandem.” An “access tandem” is a
type of switch. See Tariff No. 85, supra section 1.3.2. Switching is another word for connecting a
call. See C.H. Kennedy, An Introduction to U.S. Telecommunications Law 2 (2d ed.2001). In the
calls at issue, once a call was transmitted to Verizon's “access tandem,” the “access tandem” then
routed it either to another “end office” or to a “wire center,” depending upon whether the call was
a wireless call or not. In the calls at issue, the “end office” or “wire center” to which Verizon's
“access tandem” routed the calls belonged to a nonVerizon telephone company. The “end office”
or “wire center” then transmitted the calls to the “end user,” who received the call.


In the context of this case, “local switching” refers to the process by which the “end office”
routed the calls to Verizon's “access tandem,” and “local transport” refers to the process by which
Verizon's “access tandem” routed the calls to the non-Verizon telephone company's “end office” or
“wire center.” “Local switching” and “local transport” are two of three components of “switched
access service.” The third component is “common line access.” See Tariff No. 85, supra section
6.1.2.D.


The parties dispute whether Tariff No. 85 allows Verizon to impose a carrier common line access
charge for calls that do not traverse Verizon's common line. The petitioners contend that Verizon
may impose the carrier common line access charge only for calls that are transmitted over Verizon's
common line. As the calls at issue were not transmitted over Verizon's common line, the petitioners
assert that it was **999  error for Verizon to impose the carrier common line access charge upon
these calls. Verizon counters that it was allowed to impose the carrier common line access charge
for calls that did not traverse its common line because, under the tariff, this charge applies to each
aspect of “switched access service” that Verizon *697  provided and it is undisputed that Verizon
provided “local switching” and “local transport,” two of the three aspects of “switched access
service” in connection with the calls at issue.
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[8]  To determine whether Verizon may impose the carrier common line access charge for calls
that do not actually use Verizon's common line, we first examine the plain language of Tariff No.
85. Three provisions in section 5 of Tariff No. 85 specifically refer to the carrier common line
access charge:


• Section 5: “Carrier common line access service is billed to each switched access service
provided under this tariff in accordance with the regulations set forth herein and in Section
4. 1, and at the rates and charges contained in Section 30.5.”


• Section 5.4.1.A: “Except as set forth herein, all switched access service provided to the
customer will be subject to carrier common line access charges.”


• Section 5.4.1.C: “The switched access service provided by [Verizon] includes the switched
access service provided for both interstate and intrastate communications. The carrier
common line access rates and charges will be billed to each switched access service provided
under this tariff in accordance with Section 4.1 and Section 5.4.2.”


Tariff No. 85, supra sections 5, 5.4.1.A, 5.4.1.C (emphases added).


The plain meaning of these three provisions is that the carrier common line access charge applies
to each aspect of switched access service that Verizon provides. The plain meaning of the word
“each” is “each one” or “all considered one by one.” Webster's Third New International Dictionary
713 (unabridged ed.2002). Here, it is undisputed that Verizon provided local switching and local
transport with respect to the calls at issue, and that local switching and local transport are part of
switched access service. Accordingly, under the plain language of Tariff No. 85, it was permissible
for Verizon to assess the carrier common line access charge to the local switching and local
transport services it provided in connection with the calls at issue. Because we find the tariff's
language to be plain and unambiguous, we will not look beyond it to determine its intent. See
Nenni, 156 N.H. at 581, 938 A.2d 116.


The PUC reached the opposite conclusion in part because it conflated “switched access service”
with “complete switched access service.” These terms are not synonymous. Section 6.1.2.B
identifies the three rate categories that apply to switched access service as “[l]ocal transport,”
“[l]ocal switching,” and “[c]arrier common line.” Tariff No. 85, supra section *698  6.1.2.B.
Section 6.1.2.D explains: “Local transport, local switching and carrier common line when
combined ... provide a complete switched access service.” Tariff No. 85, supra section 6.1.2.D
(emphasis added). Thus, it is only when all three aspects of switched access service are provided
that Verizon provides “ complete switched access service.” When only two aspects are provided,
the “ switched access service” is not complete, but is still “switched access service” under the tariff.
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Although it is not binding upon us, we observe that the Federal Communications Commission
(FCC) reached a similar conclusion in AT&T Corp. v. Bell Atlantic—Pennsylvania, 14 F.C.C.R.
556 (1998). At issue was the complaint by rival telephone **1000  companies that the incumbent
telephone companies improperly assessed “access carrier common line (CCL) charges” for
portions of interstate calls that did not actually use a common line. AT&T Corp., 14 F.C.C.R. at
557, 558. The FCC ruled that imposing a CCL charge for a call that does not physically use a
common line violated the FCC's own rules and prior orders, see id. at 570–75, but did not violate
the clear language of the incumbent telephone companies' tariffs, id. at 592–93.


The tariffs of the incumbent telephone companies included language that was similar to the
language in Tariff No. 85. Id. at 592–93. For instance, the tariff of one company provided:
“[E]xcept as otherwise provided, all Switched Access Service provided to the customer will be
subject to Carrier Common Line Access Service charges.” Id. at 592 (quotation omitted). This
language is nearly identical to section 5.4.1.A of Tariff No. 85. See Tariff No. 85, supra section
5.4.1.A.


The FCC determined that the tariffs appeared to be inconsistent with its interpretation of its rules
and orders because “they imply that all switched access minutes that are not explicitly excepted
from the CCL charge must be subject to that charge notwithstanding the absence of common
line use.” AT&T Corporation, 14 F.C.C.R. at 593. Accordingly, the FCC directed the incumbent
telephone companies to modify their tariffs to reflect its finding that to impose a CCL charge upon
a call that does not actually use a common line is contrary to its rules and prior orders. Id. Similarly,
here, Tariff No. 85 implies that all switched access minutes must be subject to the carrier common
line access charge even when Verizon's common line is not actually used.


We find guidance as well from the decision of the New York Public Service Commission
(N.Y.PSC) in WilTel Communications, Inc. v. Verizon New York Inc., Case 04–C–1548, 2006 WL
1479507 (N.Y.P.S.C. May 30, 2006). In that proceeding, WilTel Communications, Inc. (WilTel)
had complained that Verizon improperly charged the carrier common line access charges for
intrastate calls that WilTel originated and that terminated *699  at a wireless carrier's network.
WilTel argued, among other things, that Verizon was precluded from demanding compensation for
carrier common line access when Verizon did not actually perform this service. The NYPSC ruled
that the tariff language was clear and unambiguous and that nothing in that language “assume[d]
that Verizon performs all of the stated functions” involved in providing complete switched access
service. The Verizon tariff in the NYPSC proceeding stated, in pertinent part, “For traffic which
originates or terminates at [a wireless carrier's network], Carrier Common Line [Access] Service
and Switched Access Service Local Switching rates and charges ... will apply.”


While the tariff language at issue in the WilTel proceeding differed significantly from the language
of Tariff No. 85, we reach a similar conclusion here. As with the Verizon tariff in the WilTel
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proceeding, there is nothing in Tariff No. 85 that requires Verizon to provide complete switched
access service in order to charge the carrier common line access charge.


In arguing for a contrary result, the petitioners rely upon section 5.1.1.A.1, which states: “[Verizon]
will provide carrier common line access service to customers in conjunction with switched access
service provided in Section 6.” Tariff No. 85, supra section 5.1.1.A.1. The petitioners contend that,
pursuant to this provision, Verizon provides “switched access service” only when it also provides
“carrier common line access service.” In the calls at issue, because Verizon's common line was
not used, Verizon did not provide “carrier **1001  common line access service,” and, therefore,
did not provide “switched access service.” Accordingly, the petitioners contend, Verizon could not
charge the carrier common line access charge for the disputed calls.


The plain meaning of section 5.1.1.A.1 does not support this interpretation. Read in the context of
the entire tariff, section 5.1.1.A.1 merely reiterates that carrier common line access service is one
of the types of switched access service that Verizon provides.


The petitioners also rely upon section 4.1.1.A, which requires Verizon to bill only for services
it established, discontinued or provided during a given billing period. See Tariff No. 85, supra
section 4.1.1.A. As Verizon provided local transport and local switching services in connection
with the calls at issue, and as these two services are part of switched access service and, therefore,
subject to the carrier common line access charge, we conclude that Verizon did not violate section
4.1.1.A when it imposed this charge upon the disputed calls.


Alternatively, the petitioners assert that section 5 of Tariff No. 85 simply does not apply to the
disputed calls. The petitioners argue that “when *700  carriers are taking only Local Transport
and Local Switching pursuant to Section 6—as is the case here—the rates, terms and conditions of
Section 6 apply. The only time the rates, terms and conditions in Section 5 apply is when carriers
are taking services from Section 5.” These assertions are contrary, however, to the plain language
of section 5, which states that the carrier common line access charge applies to each switched
access service provided under the tariff as a whole.


The petitioners urge us to uphold the PUC's interpretation of Tariff No. 85 because, they contend,
it is reasonable in light of the evolution of the telephone industry since the tariff was first
adopted. Were we to review the PUC's tariff interpretation deferentially for mere reasonableness or
rationality, we might find this argument persuasive. See Bradshaw v. Wilkinson Water Co., 94 P.3d
242, 245 (Utah 2004). We review the PUC's tariff interpretation de novo, however, and although
we “approach the task of examining some of the complex scientific issues presented in cases of
this sort with some diffidence,” we are obliged to give effect to the plain language used in the tariff.
Appeal of Conservation Law Foundation, 127 N.H. at 616, 507 A.2d 652 (quotation and brackets
omitted). “That is our responsibility no less than it is our obligation to refrain from arrogating to
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ourselves the role of a public utilities commission.” Id. If the tariff should be amended, it should
be amended as a result of regulatory process, and not by a decision of this court.


For all of the foregoing reasons, therefore, we reverse the PUC's decision.


Reversed.


BRODERICK, C.J., and DUGGAN and HICKS, JJ., concurred.


All Citations


158 N.H. 693, 972 A.2d 996
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660 F.3d 1146
United States Court of Appeals, Ninth Circuit.


Roosevelt KAIRY; Larry Brown; Wayne Dickson; Drake
Osmun; Harjinder Singhdietz, Plaintiffs–Appellants,


v.
SUPERSHUTTLE INTERNATIONAL; SuperShuttle Franchise


Corporation; Does 1 through 20, Inclusive, Defendants–Appellees.


No. 10–16150
|


Argued and Submitted Oct. 14, 2011.
|


Filed Nov. 3, 2011.


Synopsis
Background: Passenger stage corporation drivers filed action in state court against airport shuttle
service alleging violations of Fair Labor Standards Act (FLSA) and California law. Defendant
removed action to federal court pursuant to Class Action Fairness Act. The United States District
Court for the Northern District of California, Jeffrey S. White, J., 721 F.Supp.2d 884, dismissed
action in part and certified its dismissal order. Court of Appeals granted plaintiffs' petition for
interlocutory review.


[Holding:] The Court of Appeals, Tashima, Circuit Judge, held that district court retained subject
matter jurisdiction over case.


Reversed and remanded.


Procedural Posture(s): Motion to Dismiss for Lack of Subject Matter Jurisdiction.


West Headnotes (6)


[1] Federal Courts Jurisdiction
Issue of whether district court properly dismissed state law claims for lack of subject matter
jurisdiction was question of law and was reviewed de novo.
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2 Cases that cite this headnote


[2] Federal Courts Highest court
Federal Courts Inferior courts
Federal Courts Anticipating or predicting state decision
Federal Courts Sources of authority;  assumptions permissible
In a case requiring a federal court to apply California law, the court must apply the law
as it believes the California Supreme Court would apply it; in the absence of a controlling
California Supreme Court decision, the federal court must predict how the California
Supreme Court would decide the issue, using intermediate appellate court decisions,
statutes, and decisions from other jurisdictions as interpretive aids.


24 Cases that cite this headnote


[3] Automobiles Supervision by public officers
Automobiles Employees and contractors
Aviation Ground Transportation
The broad powers that the California Public Utilities Commission (PUC) has to protect
public health and safety apply with full force in the context of its regulation of passenger
stage corporations; those powers give the commission authority to regulate the types of
drivers, whether employees or independent contractors, that an airport shuttle service is
permitted to use, because the closeness of the relationship between a company and its
drivers could potentially implicate public safety. West's Ann.Cal.Pub.Util.Code § 768.


2 Cases that cite this headnote


[4] Automobiles Supervision by public officers
Automobiles Judicial supervision
Automobiles Employees and contractors
Aviation Ground Transportation
Labor and Employment Jurisdiction and venue
Action brought by passenger stage corporation drivers against airport shuttle service
alleging violations of Fair Labor Standards Act (FLSA) and California law that would
have required district court to determine whether drivers were employees or independent
contractors under California law would not have hindered or interfered with exercise of
regulatory authority by California Public Utilities Commission (PUC), and thus court
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retained subject matter jurisdiction over case; although PUC had authority to regulate type
of relationship between airport shuttle services and their drivers, governing regulation
allowed passenger stage corporations to use drivers that were either employees or
independent contractors. Fair Labor Standards Act of 1938, § 1 et seq., 29 U.S.C.A. § 201
et seq.; West's Ann.Cal.Pub.Util.Code § 1759.


13 Cases that cite this headnote


[5] Statutes Language and intent, will, purpose, or policy
Statutes Context
Statutes Unintended or unreasonable results;  absurdity
Under California rules of statutory interpretation, the words of a statute must be read in
context, considering the nature and purpose of the statutory enactment; the court must give
the provision a reasonable, commonsense interpretation that is consistent with the intention
of the lawmakers and that will result in wise policy rather than mischief or absurdity.


1 Cases that cite this headnote


[6] Administrative Law and Procedure Construction
Generally, the same rules of interpretation which apply to statutes govern the construction
and interpretation of administrative agency regulations.
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Patrick S. Berdge, San Francisco, CA, for the Public Utilities Commission of the State of
California, as amicus curiae.


Appeal from the United States District Court for the Northern District of California, Jeffrey S.
White, District Judge, Presiding. DC No. CV 08–2993 JSW.


Before: BETTY B. FLETCHER, STEPHEN REINHARDT, and A. WALLACE TASHIMA,
Circuit Judges.
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OPINION


TASHIMA, Circuit Judge:


This case requires us to decide whether a federal district court lacks subject matter jurisdiction to
determine whether passenger stage corporation drivers are employees or independent contractors
under California law. Specifically, we must consider whether such a decision by the district
court would hinder, frustrate, interfere with, or obstruct the regulatory authority exercised by
the California Public Utilities Commission over passenger stage corporations, as prohibited by
California Public Utilities Code § 1759. We hold that it would not.


I. Background


The Public Utilities Commission (“PUC” or “commission”) is a state administrative agency
created by the California Constitution to regulate public utilities. Cal. Const. art. XII. The
California Public Utilities Code protects the jurisdiction of the PUC by limiting judicial review
of commission decisions and policies:


No court of this state, except the Supreme Court and the court of appeal ... shall
have jurisdiction to review, reverse, correct, or annul any order or decision of
the commission or to suspend or delay the execution or operation thereof, or
to enjoin, restrain, or interfere with the commission in the performance of its
official duties....


Cal. Pub. Util.Code § 1759(a).


Other provisions of the Public Utilities Code, however, make clear that public utilities are also
subject to California law generally. Chapter 11 of the Public Utilities Act (§§ 2100–2119), entitled
“Violations,” lays out a variety of remedies available if a public utility violates the law. A number
of public enforcement remedies are enumerated, but the sole private remedy in Chapter 11 is found
in § 2106:


Any public utility which does, causes to be done, or permits any act, matter,
or thing prohibited or declared unlawful, or which omits to do any act, matter,
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or thing required to be done, either by the Constitution, any law of this State,
or any order or decision of the commission, shall be liable to the persons or
corporations affected thereby for all loss, damages, or injury caused thereby or
resulting therefrom.... An action to recover for such loss, damage, or injury may
be brought in any court of competent jurisdiction by any corporation or person.


Cal. Pub. Util.Code § 2106. The issue we must address is the tension between this statutory
remedies provision and the jurisdictional limitation set out in § 1759.


The Public Utilities Code also specifically grants the PUC the power to regulate *1149  common
carriers, including passenger stage corporations (“PSCs”), which include “every corporation or
person engaged as a common carrier, for compensation, in the ownership, control, operation or
management of any passenger stage over any public highway in this state between fixed termini
or over a regular route.” Cal. Pub. Util.Code §§ 211(c), 216(a), 226(a). In General Order 158–A,
the PUC promulgated rules governing the operations of PSCs. Section 5.03 of that order provides:


DRIVER STATUS. Every driver of a vehicle shall be the certificate holder or under the complete
supervision, direction and control of the operating carrier and shall be:


A. An employee of the certificate holder; or,


B. An employee of a sub-carrier; or,


C. An independent owner-operator who holds charter-party carrier authority and is operating
as a sub-carrier.


Other provisions regulate the vehicles used by PSCs, inspection and records requirements, tariffs
and timetables, and drug and alcohol testing of drivers. General Order 158–A §§ 4.01–10.06.


Defendant–Appellee SuperShuttle International, Inc., provides shared-ride airport shuttle service.
In California, SuperShuttle licenses its operations to subsidiary City Licensees which hold PUC-
issued PSC certificates; thus, SuperShuttle is considered a PSC subject to PUC regulation. Prior
to 2001, SuperShuttle classified its California drivers as “employees.” SuperShuttle then decided
to shift to a “unit franchise model,” in which the SuperShuttle City Licensees hire drivers as
independent contractor “franchisees,” pursuant to a Unit Franchise Agreement, or allow their
franchisees to hire additional drivers.


Plaintiffs–Appellants are current or former “franchisee” shuttle van drivers for SuperShuttle in
various parts of California. The plaintiff-drivers filed a putative class action in Alameda County
Superior Court, alleging that Plaintiffs were misclassified as “independent contractors,” when, in
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truth, they were “employees” under California law. Plaintiffs alleged that they had consequently
been deprived of the full protections provided to employees under the California Labor Code,
including overtime and minimum wages, reimbursement of business expenses and deductions
wrongfully taken from wages, and meal period pay. In support of their allegations, Plaintiffs
asserted that SuperShuttle treats its drivers like employees in many respects, such as requiring
drivers to work within designated geographical areas, charge set fares, and obey detailed standards
regarding their appearance and behavior while working. Defendants removed the action to federal
court pursuant to the Class Action Fairness Act. 28 U.S.C. §§ 1332(d), 1453. 1


1 After removal, Plaintiffs amended their complaint to add a claim for unpaid minimum wages
and overtime under the federal Fair Labor Standards Act.


The district court granted SuperShuttle's motion to dismiss Plaintiffs' state law claims holding that
it lacked subject matter jurisdiction. Kairy v. SuperShuttle Int'l, Inc., 721 F.Supp.2d 884, 889–90
(N.D.Cal.2009). The court applied the three-part test laid out by the California Supreme Court
in San Diego Gas & Electric Co. v. Superior Court (Covalt), 13 Cal.4th 893, 55 Cal.Rptr.2d
724, 920 P.2d 669, 687–95 (1996), designed to resolve conflicts between actions brought against
a public utility under Public Utilities Code § 2106 and the jurisdiction-stripping provision in §
1759. The district court first decided that the PUC had the authority to *1150  formulate policy
regarding the classification of PSC drivers. Kairy, 721 F.Supp.2d at 888. It then concluded that
the PUC had actually exercised that authority by promulgating General Order 158–A and through
its decision interpreting that order, In re Prime Time Shuttle Int'l, Inc., 67 CPUC 2d 437, 1996
WL 465519 (Cal.P.U.C. Aug. 2, 1996) (“Prime Time ”). Kairy, 721 F.Supp.2d at 888–89. Finally,
the district court concluded that to allow Plaintiffs' action to go forward would interfere with the
PUC's exercise of its regulatory authority over the classification of PSC drivers. Id. at 889. Based
on this three-part analysis, the district court held that it lacked subject matter jurisdiction pursuant
to § 1759; consequently, it dismissed Plaintiffs' state law claims. Id. at 889–90.


II. Jurisdiction and Standard of Review


[1]  The district court certified its dismissal order and this Court granted Plaintiffs' petition for
interlocutory review. We therefore have jurisdiction pursuant to 28 U.S.C. § 1292(b). The issue of
whether the district court properly dismissed Plaintiffs' state law claims for lack of subject matter
jurisdiction is a question of law and is reviewed de novo. U.S. ex rel. Newsham v. Lockheed Missiles
& Space Co., 190 F.3d 963, 968 (9th Cir.1999).


III. Discussion
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[2]  In a case requiring a federal court to apply California law, the court “must apply the law as
it believes the California Supreme Court would apply it.” Gravquick A/S v. Trimble Navigation
Int'l, Ltd., 323 F.3d 1219, 1222 (9th Cir.2003). “In the absence of a controlling California Supreme
Court decision, the panel must predict how the California Supreme Court would decide the issue,
using intermediate appellate court decisions, statutes, and decisions from other jurisdictions as
interpretive aids.” Id.


The California Supreme Court has on a number of occasions addressed the tension between Public
Utilities Code § 1759 and the public and private remedies provided for in Chapter 11 of that
Code, and has consistently applied a three-part test to resolve any conflict. See, e.g., Covalt, 55
Cal.Rptr.2d 724, 920 P.2d at 678–79 (involving claims for damages and injunctive relief against an
electric utility based on nuisance and personal injury causes of action); Hartwell Corp. v. Superior
Court, 27 Cal.4th 256, 115 Cal.Rptr.2d 874, 38 P.3d 1098, 1102–03 (2002) (concerning claims
for damages and injunctive relief brought against water utilities); People ex rel. Orloff v. Pac.
Bell, 31 Cal.4th 1132, 7 Cal.Rptr.3d 315, 80 P.3d 201, 210–12 (2003) (considering claims against
communications utilities by county district attorneys for violations of the California Business and
Professions Code).


The California Supreme Court first laid out the applicable test in Covalt, noting in particular “the
primacy of section 1759” and that the relief provided for in § 2106 correspondingly must “be
construed as limited to those situations in which an award of damages would not hinder or frustrate
the commission's declared supervisory and regulatory policies.” Covalt, 55 Cal.Rptr.2d 724, 920
P.2d at 683 (quoting Waters v. Pac. Tel. Co., 12 Cal.3d 1, 114 Cal.Rptr. 753, 523 P.2d 1161 (1974)).
To determine whether an action was barred by § 1759, the court asked: (1) whether the PUC had
the authority to adopt a regulatory policy on the subject matter of the litigation; (2) whether the
PUC had exercised that authority; and (3) whether action in the case before the court would hinder
or interfere with the PUC's exercise of regulatory authority. *1151  Id., 55 Cal.Rptr.2d 724, 920
P.2d at 687–95; see also Hartwell, 115 Cal.Rptr.2d 874, 38 P.3d at 1106.


Plaintiffs allege that SuperShuttle violated the California Labor Code and that their suit falls within
the broad language of Public Utilities Code § 2106, which permits private suits against public
utilities for violations of “any law of this State.” Accordingly, we must apply the Covalt test to
resolve the potential conflict between the PUC's statutory jurisdiction over PSCs, protected from
judicial interference by § 1759, and the instant suit between a PSC and its drivers. We conclude
that under the Covalt test Plaintiffs are not precluded from pursuing their suit in the district court
because a decision by that court would not hinder or interfere with the PUC's exercise of regulatory
authority over the PSC-driver relationship.


A. PUC Authority to Regulate
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[3]  The first step in the Covalt inquiry requires us to decide if the PUC has the authority to
adopt a regulatory policy on the subject matter of this litigation, the relationship between PSCs
and their drivers. We conclude that it does. The discussion of the PUC's powers in Covalt is
instructive; the California Supreme Court explained there that the commission has far-reaching
duties, functions, and powers, and that the California Constitution confers broad authority on the
commission to regulate utilities. Covalt, 55 Cal.Rptr.2d 724, 920 P.2d at 681. The Public Utilities
Code authorizes the PUC to “ ‘do all things ... which are necessary and convenient’ in the exercise
of its jurisdiction.” Id. Moreover, the PUC is permitted to require every utility to do “any other act
which the health or safety of its employees, passengers, customers, or the public may demand.”
Cal. Pub. Util.Code § 768. The PUC's broad powers to protect public health and safety apply with
full force in the context of its regulation of PSCs. Those powers give the commission authority to
regulate the types of drivers, whether employees or independent contractors, that an airport shuttle
service is permitted to use, because the closeness of the relationship between a company and its
drivers could potentially implicate public safety.


Moreover, the PUC itself has asserted that it has the authority to determine what type of relationship
a PSC may maintain with its drivers, stating in an administrative decision, “If we find a failure
to provide good service, ... that finding might lead us to consider adopting rules to restrict PSC
reliance on nonemployee drivers, if such reliance is demonstrated to be the main source of Prime
Time's service problems.” Prime Time, 1996 WL 465519, at *13 (emphasis added); see also
PUC Amicus Br. at 4 (“The Commission contends it could prohibit independent-contractors from
operating shuttle vans on grounds of service or safety to the public....” (emphasis added)). Such
warnings suggest that the PUC considers it well within its jurisdiction to limit the classes of drivers
available to PSCs if safety concerns so demand. Therefore, both the general regulatory powers
granted to the PUC and the PUC's own interpretation of its jurisdictional authority in a decision
concerning PSCs indicate that the district court was correct in concluding that the PUC has the
authority to regulate the type of relationship between airport shuttle services and their drivers.


B. PUC Exercise of Its Authority to Regulate
The second part of the Covalt inquiry requires this Court to ask whether the PUC has exercised its
authority to regulate the PSC-driver relationship. The district *1152  court below concluded that
the PUC had actually exercised such authority, relying on General Order 158–A and the PUC's
decision in Prime Time. Kairy, 721 F.Supp.2d at 888. As noted above, General Order 158–A § 5.03
permits PSCs to use either employee drivers or independent contractor drivers, as long as the PSC
maintains “complete supervision, direction and control” over those drivers. In Prime Time, the
PUC reiterated that it had no institutional preference for employee or non-employee drivers and
that the “complete supervision” requirement in § 5.03 could be compatible with an independent
contractor relationship. Prime Time, 1996 WL 465519, at *21, *47–*48.
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In response, Plaintiffs argue that General Order 158–A and Prime Time do not represent an actual
exercise of PUC authority over the specific question of driver classification, because they do not
require a PSC to use any particular sort of driver and so do not alter what would be the default rule
absent any PUC action. They emphasize that both General Order 158–A § 5.03 and Prime Time
express agnosticism towards whether a PSC chooses to use employees or independent contractors,
leaving the choice to each PSC. See Prime Time, 1996 WL 465519, at *16 (“We do not regulate ...
a PSC's preference for employee or nonemployee drivers....”). As a result, Plaintiffs argue, the
PUC has declined to exercise its power to control or limit the types of drivers a PSC can use.


SuperShuttle relies on a California Court of Appeal decision addressing a related question. In
Sarale v. Pacific Gas & Electric Co., 189 Cal.App.4th 225, 117 Cal.Rptr.3d 24 (2010), the Court of
Appeal considered a claim by private individuals against Pacific Gas & Electric Company (“PG &
E”) based on an increase in the amount that the company was trimming off walnut trees owned by
the plaintiffs near power lines. Id. at 27–29. The plaintiffs sought, among other relief, a declaration
that PG & E was not authorized to trim further than the minimum trim distance specified in a PUC
general order. Id. at 29. The plaintiffs argued that the second part of the Covalt test was not satisfied
because the PUC had specifically declined to exercise its authority to regulate excessive trimming,
the subject matter of the litigation, and had merely regulated minimum trimming requirements. Id.
at 34. The court rejected this argument, stating:


For purposes of applying the Covalt test, it does not matter whether we characterize the
commission's actions broadly, as addressing “the management of vegetation near power lines,”
or narrowly, as addressing “minimum [tree] trimming clearances.” What matters is that the
commission has exercised its authority to adopt a regulatory policy relating to tree trimming
around power lines—regardless of how that policy may be characterized.


Id. (alteration in original). SuperShuttle contends that under Sarale, the second Covalt inquiry
would be satisfied here if the PUC adopted a policy merely related to the relationship between
PSCs and their drivers, even if it did not specifically limit the types of drivers that could be used or
how those drivers should be classified; accordingly, that the PUC has acted to regulate the requisite
degree of supervision that must exist in the PSC-driver relationship.


Plaintiffs dispute this analogy, arguing that a policy merely relating to the PSC-driver relationship
is far too broad to constitute an exercise of authority over determinations whether particular drivers
are employees or independent contractors. More important, the PUC itself asserts in its amicus
brief that it “has not exercised *1153  authority over the ... employment classification of shuttle
van drivers.” PUC Amicus Br. at 6. The PUC was well aware of the decision in Sarale, and
had, in fact, actively asserted during that litigation its position that the commission had exercised
authority over the matter at issue. Nonetheless, the PUC has maintained in this case that the district
court's determination that the PUC had exercised its authority over the subject-matter underlying
Plaintiffs' claim was based on a misreading of the Prime Time decision and was contrary to fact.
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We recognize that a resolution of this issue presents a close question. Because we conclude that
Plaintiffs' claim would not frustrate or hinder any existing policy of the PUC and, thus, can proceed
under part three of Covalt, it is unnecessary for us to decide the question whether General Order
158–A represents an exercise of PUC authority over the instant matter.


C. Hindrance to PUC Policy
[4]  The final prong of the Covalt test is whether judicial action would hinder or interfere
with the PUC's exercise of regulatory authority over the PSC-driver relationship. Under normal
circumstances, a district court would determine whether the SuperShuttle drivers were de facto
employees pursuant to California law by applying a multi-factor test. See Borello & Sons, Inc. v.
Dep't of Indus. Relations, 48 Cal.3d 341, 256 Cal.Rptr. 543, 769 P.2d 399, 404 (1989) (explaining
that while the principal test of an employment relationship is the right to control the manner
and means of accomplishing the result desired, the “control” test cannot be applied in isolation);
Narayan v. EGL, Inc., 616 F.3d 895, 900–01 (9th Cir.2010) (detailing the many factors the
California Supreme Court has enumerated that indicate an employment relationship, which must
all be assessed and weighed together). The central question of the final Covalt inquiry, then, is
whether application of the multi-factor California de facto employee test to Plaintiffs in this case
would hinder, frustrate, or interfere with the PUC's requirement in General Order 158–A § 5.03
that drivers, regardless of their employment status, be under the “complete supervision, direction
and control” of the PSC.


Defendants and Plaintiffs take very different views of the meaning of the supervision requirement
in § 5.03. Defendants argue that “complete supervision, direction and control” demands total
control over PSC drivers and is in all important respects synonymous with the method under
California law of determining which workers are de facto employees. Thus, Defendants argue, the
PUC permits and, in fact, requires a PSC to treat independent contractor drivers just as if they were
employees. Adopting Defendants' definition would require us to conclude that the PUC redefined
the term “independent contractor” with respect to PSC drivers, such that a PSC could treat a worker
exactly like a de facto employee as defined by California law, and yet choose to call them an
independent contractor and thereby deprive them of the protections of California employment law.


Plaintiffs take a different approach to the meaning of § 5.03. They contend that the “complete
supervision” language in § 5.03 was not meant to change the definition of “independent
contractor.” In their view, it simply means that PSCs must have complete supervision, direction,
and control over safety- and service-related issues, but is not synonymous with the California test
for employee status, which Plaintiffs point out goes beyond looking at mere “control” over the
employee. They suggest that SuperShuttle's regulation of the minute details of drivers' behavior
and appearance, down to sock color and a requirement *1154  that drivers be “neatly shaven,”
goes beyond the “complete supervision” required by § 5.03 and instead makes the drivers de facto
employees under California law.
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[5]  [6]  We conclude that Plaintiffs have the better argument and adopt their interpretation of §
5.03 as the more reasonable reading of the regulation. 2  We also find the PUC's own statements
regarding its jurisdictional interests to be very persuasive. In an amicus brief filed with this Court,
the PUC insists that § 5.03 does not alter preexisting employment law definitions:


2 Under California rules of statutory interpretation, the words of a statute must be read in
context, considering the nature and purpose of the statutory enactment. Phelps v. Stostad,
16 Cal.4th 23, 65 Cal.Rptr.2d 360, 939 P.2d 760, 765 (1997). The court must give the
provision a reasonable, commonsense interpretation that is consistent with the intention of
the lawmakers and that “will result in wise policy rather than mischief or absurdity.” In
re McSherry, 112 Cal.App.4th 856, 5 Cal.Rptr.3d 497, 501 (2003). Generally, the same
rules of interpretation which apply to statutes govern the construction and interpretation of
administrative agency regulations. Hoffman v. Smithwoods RV Park, 179 Cal.App.4th 390,
102 Cal.Rptr.3d 72, 78 (2009).


The Commission has held, and continues to hold, that both the courts
and appropriate governmental agencies, such as California's Department of
Industrial Relations (“DIR”) have the necessary jurisdiction to determine
employment status such as employee or independent contractor.... [T]he
Commission, however, does not look at various factors for determining
employee status of a Commission-licensed shuttle van carrier's drivers, unless
there is a specific jurisdictional reason to do so.


PUC Amicus Br. at 2. Accordingly, the PUC maintains that it will continue to defer to employment
status decisions made by the traditional decision-makers in this area.
California courts have made reference to the PUC's amicus briefs filed in § 1759 cases for aid
in assessing the third question in the Covalt analysis. See Orloff, 7 Cal.Rptr.3d 315, 80 P.3d at
214 (“Indeed, the PUC itself, in an amicus curiae brief ... agrees that nothing in the present action
undermines or hinders any ongoing policy, program, or other aspect of its authority.”); Koponen
v. Pac. Gas & Elec. Co., 165 Cal.App.4th 345, 81 Cal.Rptr.3d 22, 30 (2008) (“Our conclusion
on this point is supported by the commission itself, which filed an amicus curiae brief at our
request.”). Moreover, in Orloff, the California Supreme Court suggested that, in future cases, a
court considering whether a civil action was barred by § 1759 “may deem it appropriate to solicit
the views of the PUC regarding whether the action is likely to interfere with the PUC's performance
of its duties.” Orloff, 7 Cal.Rptr.3d 315, 80 P.3d at 215 n. 12. The California courts' reliance on
the PUC's view of the third Covalt inquiry means that, in this case, the PUC's assertion that it
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did not mean to alter or even involve itself in employment status determinations should be given
persuasive effect in deciding what § 5.03 requires.


Further, the Prime Time decision does not support the idea that the PUC was attempting to alter
the general California common law definition of “independent contractor” when it promulgated
§ 5.03. In that decision, the PUC stated:


We do not regulate ... a PSC's preference for employee or nonemployee
drivers.... Prime Time may have committed improprieties, under laws that we
do not administer ... but if such is the case, relief lies elsewhere. If and when
*1155  Prime Time is found to have committed such improprieties, we may
reconsider Prime Time's fitness to continue to hold a PSC certificate, but such
reconsideration would come only after a court or agency with jurisdiction over
the underlying subject matter has taken action.


Prime Time, 1996 WL 465519, at *16. The PUC thus made clear that it does not wish to exercise
jurisdiction over disputes involving employment status. The PUC's repeated insistence, both in
Prime Time and its amicus briefing, that it will not exercise jurisdiction over employment status
issues means that, if we adopted Defendants' argument that the district court lacks subject matter
jurisdiction in this case, Plaintiffs would have no forum at all for their employment status claims.
This provides yet more support for the conclusion that the “complete supervision” requirement
was not meant to require employee-like control over independent contractor drivers.


In addition, basic rules of statutory interpretation support a reading of § 5.03 that incorporates the
general common law definition of “independent contractor” rather than creating a new category
of independent contractors in the context of PSC drivers. Nowhere in General Order 158–A are
the terms “employee” or “independent owner-driver” defined. Under the California Civil Code,
words and phrases that “have acquired a peculiar and appropriate meaning in law ... are to be
construed according to such peculiar and appropriate meaning.” Cal. Civ.Code § 13; see also
People v. Lopez, 31 Cal.4th 1051, 6 Cal.Rptr.3d 432, 79 P.3d 548, 553 (2003) (“[I]f a term known
to the common law has not otherwise been defined by statute, it is assumed that the common
law meaning was intended.”). In the absence of any indication that § 5.03 was meant to alter the
meaning of “independent owner-driver” or “employee,” they should be read in light of the common
law definitions of those terms as described in Borello and Narayan.


In sum, Prime Time, the PUC's amicus brief, and the plain language of § 5.03 all support a
reading of § 5.03 in which “employee” and “independent owner-driver” retain their meaning
under California employment law. In addition, Plaintiffs' argument that the “complete supervision,
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direction and control” requirement in § 5.03 is limited to safety- and service-related issues also
finds support in PUC decisions. The rulemaking decision that promulgated General Order 158–A
did not discuss § 5.03 specifically, but described § 5.01 through § 5.04 in passing as “fitness and
safety” provisions. Re Regulation of Passenger Carrier Servs. Decision, 33 CPUC 2d 5 (Cal.CPUC
Oct. 12, 1989). Moreover, in Prime Time, the PUC considered whether certain practices used
by a shuttle service provider satisfied the “complete supervision” requirement, although the
commission did so without providing a comprehensive definition of that requirement. Prime Time,
1996 WL 465519, at *13–*23. The kinds of issues the PUC considered in deciding if Prime Time
was exercising “complete supervision” were all closely related to safety and service standards, such
as driver reliability, safety of operations, unsafe shift length, van inspection rules, and passenger
understanding of what recourse they could take if something went wrong. Id.


These two precedents of the PUC, coupled with the general mission of the PUC to protect public
health and safety with respect to public utilities, indicate that the more reasonable reading of §
5.03 is that it allows a PSC to use drivers that are either employees or independent contractors,
as traditionally defined by California law, as long as it maintains “complete supervision, *1156
direction and control” over those drivers with respect to health, safety, and service reliability issues.
To the extent that the level of supervision and control required by § 5.03 may be in tension with the
level of control that is one factor in the creation of an employment relationship, that tension may
cause some uncertainty for airport shuttle companies. The proper response to such uncertainty,
however, is not to insist that a de facto employee under California law is somehow transformed
into an independent contractor, but to seek clarification of § 5.03's precise meaning from the PUC.


Accordingly, because the requirements of § 5.03 are not synonymous with the test used by
California courts to determine employment status, the district court would be making a distinct
inquiry from the one that would be made by the PUC in a regulatory proceeding concerning the
PSC-driver relationship. Thus, the court's actions would not hinder or interfere with the jurisdiction
of the PUC as forbidden by § 1759. In fact, by determining the SuperShuttle drivers' employment
status, the court would likely be acting in aid of the PUC's jurisdiction, as approved of in Hartwell,
because that is a determination that the PUC itself has repeatedly stated is outside of its jurisdiction.
Hartwell, 115 Cal.Rptr.2d 874, 38 P.3d at 1112; PUC Amicus Br. at 4.


For the foregoing reasons, the third Covalt prong is not satisfied, California Public Utilities Code
§ 1759 is not implicated, and the district court retains subject matter jurisdiction over this case.
On remand, the district court may determine whether the SuperShuttle drivers were employees or
independent contractors under California law without hindering or interfering with PUC decisions
or policies.
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IV. Conclusion


For the reasons set forth above, we reverse the district court's order dismissing Plaintiffs' California
state law claims and remand for further proceedings consistent with this opinion.


REVERSED and REMANDED.


All Citations


660 F.3d 1146, 76 Cal. Comp. Cases 1176, 18 Wage & Hour Cas.2d (BNA) 481, 11 Cal. Daily
Op. Serv. 13,571, 2011 Daily Journal D.A.R. 16,172


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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165 Cal.App.4th 345
Court of Appeal, First District, Division 1, California.


Brian KOPONEN et al., Plaintiffs and Appellants,
v.


PACIFIC GAS & ELECTRIC COMPANY, Defendant and Respondent.


No. A116728.
|


July 28, 2008.


Synopsis
Background: Servient estate owners brought action against public utility, seeking damages and
other relief after utility leased or licensed rights in easements to telecommunications companies
for the purposes of installing and using fiber optic lines. The Superior Court, City and County of
San Francisco, No. CGC–06–454198, Ronald E. Quidachay, J., sustained utility's demurrer, and
servient estate owners appealed.


Holdings: The Court of Appeal, Stein, Acting P.J., held that:


[1] Public Utilities Commission had no authority to determine property dispute regarding extent
of easements, and


[2] claims requiring utility to pay revenues from leasing or licensing invaded Commission's rate-
making authority and thus were barred.


Affirmed.


West Headnotes (3)


[1] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
An action for damages against a public utility pursuant to statute crating a private remedy
for violations of the Public Utilities Act is barred by other statutory limitations not only
when an award of damages would directly contravene a specific order or decision of
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the commission, i.e., when it would ‘reverse, correct, or annul’ that order or decision,
but also when an award of damages would simply have the effect of undermining a
general supervisory or regulatory policy of the commission, i.e., when it would ‘hinder’
or ‘frustrate’ or ‘interfere with’ or ‘obstruct’ that policy. West's Ann.Cal.Pub.Util.Code
§§ 1759, 2106.


4 Cases that cite this headnote


[2] Telecommunications Powers and duties
Telecommunications Actions
Public Utilities Commission had no authority to determine property dispute between
servient estate owners and public utility regarding extent of easements, even
though Commission had approved utility's applications to enter into agreements with
telecommunications companies for use of the easements, and thus estate owners could
bring court action to determine easement rights; approval did not in any way determine
the extent of the easement rights, and there was no showing that Commission's
regulatory authority actually allowed it to adjudicate private property rights. West's
Ann.Cal.Pub.Util.Code §§ 1759, 2106.


See Cal. Jur. 3d, Public Utilities, § 18; Cal. Jur. 3d, Telegraphs and Telephones, § 45; 2
Witkin, Cal. Procedure (4th ed. 1997) Jurisdiction, § 49; 8 Witkin, Summary of Cal. Law
(10th ed. 2005) Constitutional Law, § 1089.


5 Cases that cite this headnote


[3] Telecommunications Actions
Servient estate owners' claims against public utility seeking relief in the nature of
“disgorgement of unjustly obtained profits” or restitutionary or declaratory or other
relief requiring utility to pay to estate owners some or all of the revenues from leasing
or licensing its facilities to telecommunications companies invaded Public Utilities
Commission's rate-making authority and thus were barred, although owners could bring
claims in court for damages incurred as a result of unauthorized uses of rights-of-way
and for injunction preventing utility from invading their property interests by licensing or
leasing its facilities, as Commission, as part of its rate-making authority, had determined
how revenues from leasing or licensing were to be allocated such that an award of relief
that effectively redirected payment of those revenues would directly contravene or annul
the Commission's decisions. West's Ann.Cal.Pub.Util.Code § 1759.


6 Cases that cite this headnote
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Opinion


STEIN, Acting P.J.


*348  Plaintiffs Brian Koponen, Gloria Peterson and The Edith A. Hayes Trust filed suit on
behalf of themselves and a class of persons similarly situated against Pacific Gas & Electric
Company (PG & E), a public utility, seeking damages and other relief after PG & E leased or
licensed rights in easements burdening plaintiffs' property to telecommunications companies for
the purposes of installing and using fiber optic lines. PG & E demurred, contending (1) Public
Utilities Code section 1759 1  deprived the superior court of jurisdiction to adjudicate plaintiffs'
claims, (2) plaintiffs' claims cannot survive the decision in Salvaty v. Falcon Cable Television
(1985) 165 Cal.App.3d 798, 212 Cal.Rptr. 31 (Salvaty ) and (3) the case is not suitable for class
adjudication. The trial court sustained PG & E's demurrer on the first of these grounds, ruling it
had no jurisdiction over plaintiffs' claims. Having decided the matter on that point, the court did
not rule on PG & E's other contentions, concluding they were mooted by its jurisdictional finding.
The court then dismissed the complaint without leave to **24  amend. We conclude section 1759
bars some but not all of plaintiffs' claims.


1 Further statutory references are to the Public Utilities Code.


BACKGROUND


According to plaintiffs' allegations, PG & E, by condemnation or private agreement, obtained
easements creating rights-of-way over plaintiffs' properties for the purposes of furnishing
and supplying electricity, light, heat and power to the public. Plaintiffs allege that at some
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time after 1990, PG & E began installing fiber optic telecommunications lines and wireless
telecommunications equipment in the corridors subject to the easements. PG & E later began
leasing or licensing fiber optic capacity and telecommunications services to third parties, including
leading telecommunications and Internet *349  companies. Plaintiffs claim by leasing or licensing
its facilities to telecommunications providers, PG & E exceeded the scope of the easements granted
or conveyed to it and reduced the value of plaintiffs' properties. They assert the installation and
leasing of fiber optic lines has increased and will increase the burden on the servient estates by
increasing maintenance activities along the easement corridors and by creating the possibility that
the estates will be subject to 1996 amendments to the Pole Attachment Act, 47 United States Code
Section 224 et seq., which requires electric utility companies to grant telecommunications carriers
nondiscriminatory access to poles and rights-of-way owned or controlled by the companies. 2


Plaintiffs also complain the leases and licenses subject plaintiffs to increased risks of tort liability
by allowing third parties to use the easement corridors. Plaintiffs allege causes of action for
unlawful business practices, unfair business practices, unjust enrichment, and intentional and
negligent trespass. They seek compensatory and punitive damages; injunctive, declaratory and
equitable relief; restitution, pre- and postjudgment interest and attorney fees.


2 Title 47 United States Code section 224(f)(1) provides, “A utility shall provide a cable
television system or any telecommunications carrier with nondiscriminatory access to any
pole, duct, conduit, or right-of-way owned or controlled by it.”


DISCUSSION


I.


Standard of Review


“On appeal from a judgment dismissing an action after sustaining a demurrer without leave to
amend ... [t]he reviewing court gives the complaint a reasonable interpretation, and treats the
demurrer as admitting all material facts properly pleaded. [Citations.] The court does not, however,
assume the truth of contentions, deductions or conclusions of law. [Citation.] The judgment must
be affirmed ‘if any one of the several grounds of demurrer is well taken. [Citations.]’ [Citation.]”
(Aubry v. Tri–City Hospital Dist. (1992) 2 Cal.4th 962, 966–967, 9 Cal.Rptr.2d 92, 831 P.2d 317.)


II.
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Section 1759 Does Not Bar Plaintiffs' Suit


Limitations Imposed by Section 1759
This case, like others before it, concerns the interplay between sections 1759 and 2106. Section
1759 recognizes the Public Utilities Commission *350  (commission, or, sometimes, PUC) is an
agency of constitutional origin with broad powers granted to it by the constitution (Cal. Const.,
art. XII, §§ 1–6) and the Legislature through the plenary power granted to the Legislature by
article XII, section 5. The Legislature, by means of the Public Utilities Act (§ 201 et seq.), has
authorized the commission to “do all things, whether specifically designated **25  in [the act] or in
addition thereto, which are necessary and convenient in the exercise of such power and jurisdiction
[over public utilities].” (§ 701.) California Constitution Article XII, section 5 further grants the
Legislature plenary power to “establish the manner and scope of review of commission action in
a court of record.” The Legislature has not conferred authority on the superior courts to review
commission decisions. Rather, review of most commission decisions may be obtained by filing a
“petition for a writ of review in the court of appeal or the Supreme Court for the purpose of having
the lawfulness of the original order or decision or of the order or decision on rehearing inquired
into and determined.” (§ 1756, subd. (a). 3 ) Section 1759, subdivision (a) provides: “No court of
this state, except the Supreme Court and the court of appeal, to the extent specified in this article,
shall have jurisdiction to review, reverse, correct, or annul any order or decision of the commission
or to suspend or delay the execution or operation thereof, or to enjoin, restrain, or interfere with
the commission in the performance of its official duties, as provided by law and the rules of court.”
The Legislature accordingly has made it clear “that no other court has jurisdiction either to review
or suspend the commission's decisions or to enjoin or otherwise ‘interfere’ with the commission's
performance of its duties.” (San Diego Gas & Electric Co. v. Superior Court (Covalt ) (1996) 13
Cal.4th 893, 916, 55 Cal.Rptr.2d 724, 920 P.2d 669 (Covalt ). 4 )


3 Certain decisions may be reviewed only by petition for writ of review in the Supreme Court.
(See § 1756, subds. (f) & (g).)


4 At the time Covalt, supra, 13 Cal.4th 893, 55 Cal.Rptr.2d 724, 920 P.2d 669, was decided,
section 1759 limited jurisdiction to review commission decisions or orders to the Supreme
Court. It was revised in 1996 to confer jurisdiction also on the Court of Appeal.


Notwithstanding this limitation, chapter 11 of the Public Utilities Act, entitled “Violations,”
recognizes the superior courts have jurisdiction to redress violations of commission decisions
committed by public agencies. (§ 2100 et seq.; Covalt, supra, 13 Cal.4th at p. 916, 55 Cal.Rptr.2d
724, 920 P.2d 669.) Section 2106 creates a private remedy, providing, “Any public utility which
does, causes to be done, or permits any act, matter, or thing prohibited or declared unlawful, or
which omits to do any act, matter, or thing required to be done, either by the Constitution, any
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law of this State, or any order or decision of the commission, shall be liable to the persons or
corporations affected thereby for all loss, damages, or injury caused thereby or resulting therefrom.
If the court finds that the act or omission was wilful, it may, in addition to the actual *351
damages, award exemplary damages. An action to recover for such loss, damage, or injury may be
brought in any court of competent jurisdiction by any corporation or person.” The Supreme Court,
recognizing a potential conflict between sections 2106 and 1759, has held section 2106 “must be
construed as limited to those situations in which an award of damages would not hinder or frustrate
the commission's declared supervisory and regulatory policies.” (Waters v. Pacific Telephone Co.
(1974) 12 Cal.3d 1, 4, 114 Cal.Rptr. 753, 523 P.2d 1161 (Waters ).) “[T]he two sections must be
construed in a manner which harmonizes their language and avoids unnecessary conflict. Section
2106 reasonably may be interpreted as authorizing only those actions which would not interfere
with or obstruct the commission in carrying out its own policies.” (Id. at p. 11, 114 Cal.Rptr. 753,
523 P.2d 1161.)


**26  [1]  “Under the Waters rule [Waters, supra, 12 Cal.3d 1, 114 Cal.Rptr. 753, 523 P.2d 1161],
accordingly, an action for damages against a public utility pursuant to section 2106 is barred by
section 1759 not only when an award of damages would directly contravene a specific order or
decision of the commission, i.e., when it would ‘reverse, correct, or annul’ that order or decision,
but also when an award of damages would simply have the effect of undermining a general
supervisory or regulatory policy of the commission, i.e., when it would ‘hinder’ or ‘frustrate’ or
‘interfere with’ or ‘obstruct’ that policy.” (Covalt, supra, 13 Cal.4th at p. 918, 55 Cal.Rptr.2d 724,
920 P.2d 669.) The Supreme Court established a three-part test to determine whether an action is
barred by section 1759:(1) whether the commission had the authority to adopt a regulatory policy;
(2) whether the commission had exercised that authority; and (3) whether the superior court action
would hinder or interfere with the commission's exercise of regulatory authority. (Id. at pp. 923,
926, 935, 55 Cal.Rptr.2d 724, 920 P.2d 669; and see Hartwell Corp. v. Superior Court (2002) 27
Cal.4th 256, 266, 115 Cal.Rptr.2d 874, 38 P.3d 1098 (Hartwell.))


Application of Three–Part test
[2]  As the present case illustrates, the test may be somewhat easier to state than to apply.
PG & E identifies a regulatory policy of promoting the joint use of utility property for general
telecommunications purposes. PG & E then cites five commission opinions explaining the
commission's reasons for granting applications by PG & E to enter into agreements with providers
of telecommunications services. The opinions recognize that allowing PG & E to install, lease
and/or license fiber optics on its transmission lines will benefit the public by encouraging energy
utilities to use their property productively and by reducing the need for construction of new
telecommunications project sites. In addition, at least some of the agreements provide additional
benefit to the public by allowing PG & E to increase its capacities and obtain supporting facilities
at minimal cost. Installing fiber optic lines also would provide some additional stability to existing
transmission lines. The commission also considered what PG & E should do with the revenues
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generated by *352  the licenses or leases, and concluded, for the most part, that the revenues
should be credited to PG & E's ratepayers. 5


5 In January 2000, the commission granted PG & E's application to permit Electric Lightwave,
Inc., to install and use fiber optic lines on PG & E's transmission towers and rights-of-way.
In seeking approval, PG & E asserted, “The agreement allows PG & E to obtain expanded
utility communications capacity with minimal investment and at low annual expense.... The
fiber optic facilities on the transmission towers will function as a static wire that will give
additional protection to transmission lines against lightning.” In granting the application, the
commission found, “Joint use of utility property should be encouraged in appropriate cases
because of the obvious economic and environmental benefits.”


In July 2002, the commission issued a decision granting, in part, PG & E's application for
approval of two irrevocable license agreements with IP Networks, Inc., that would permit
the provider to use utility support structures, optical fiber and equipment sites on PG &
E property. The commission found, “The public interest is served when utility property
is used for other productive purposes without interfering with the utility's operation or
affecting service to utility customers. [¶] ... [¶] PG & E's grant of the irrevocable licenses
to IP Net will also serve the public interest by enabling PG & E to improve its internal
utility communications and control systems and to thereby provide enhanced service to
the public. In addition, in appropriate cases, the shared use of utility property by energy
utilities and telecommunications providers results in both economic and environmental
benefits, by encouraging energy utilities to use their property productively and reducing
the need for construction of new telecommunications sites.” The commission rejected a
request by PG & E that it be allowed to split the revenues generated from the licenses
between its ratepayers and its shareholders, ruling instead that revenues should be credited
to ratepayers.
In May 2002, the commission granted an application for approval of an irrevocable
license for Metromedia Fiber Network Services, Inc., to use fiber optic cable on PG
& E's facilities. The commission found, “the application serves the public interest by
proposing joint use of utility facilities and minimizing duplicative infrastructure.” Among
other things, the opinion finds, “It is sensible for California's energy utilities, with their
extensive easements, rights-of-way, and cable facilities, to cooperate in this manner with
telecommunications utilities that are seeking to build an updated telecommunications
network. Joint use of utility facilities has obvious economic and environmental benefits.
The public interest is served when utility property is used for other productive purposes
without interfering with the utility's operation or affecting service to utility customers.”
The commission again rejected PG & E's request to split net revenues 50/50 between
ratepayers and shareholders, ruling PG & E should credit all revenue stemming from the
agreement to the ratepayers.
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In October 2004, the commission approved an irrevocable lease allowing WilTel
Communications to install and use fiber optic facilities on PG & E's electrical transmission
towers, substations, and other facilities. The commission reiterated its previous findings
of public benefit.
In September 2005, the commission authorized PG & E to enter into an irrevocable lease
with Broadwing Communications Services permitting Broadwing to install and use fiber
optic facilities on PG & E's electric transmission towers, substations, rights-of-way and
other facilities. The commission again recognized the public interest would be served by
PG & E's cooperation with a telecommunications provider.


**27  We do not doubt the commission has power to regulate PG & E's use of its facilities,
including the power to regulate whether PG & E may install fiber optic lines or license or lease
its facilities to providers of telecommunications services. We also do not doubt the commission,
subject to state or federal statutory requirements, has the power to determine how revenues from
*353  PG & E's leases or licenses must be allocated or distributed. There also is little question that
the commission has exercised its regulatory power by authorizing PG & E to enter into specific
licensing or leasing agreements and also by determining how resulting revenues will be allocated.
We therefore agree plaintiffs' suit is barred to the extent it could hinder or interfere with the
commission's exercise of its authority to determine what use PG & E can make of its facilities or
how revenues generated from that use should be allocated.


Plaintiffs, however, contend their claims have nothing to do with the commission's authority to
regulate PG & E's use of PG & E property, including PG & E's property interest in the rights-of-
way over plaintiffs' land. Rather, plaintiffs seek to establish PG & E is invading plaintiffs' property
rights by attempting to sell to the telecommunications providers a use of the rights-of-way that
PG & E does not own. Plaintiffs contend the commission has no regulatory authority or interest
in private disputes over property rights between PG & E and private landowners. We agree.


In Covalt, the plaintiffs filed an action seeking damages and injunctive relief from an electric
company alleging injury and property damage from electric currents through power lines on an
easement on land adjacent to the plaintiffs' residence. (Covalt, supra, 13 Cal.4th at p. 910, 55
Cal.Rptr.2d 724, 920 P.2d 669.) According to the complaint, the currents caused “ ‘high and
unreasonably dangerous levels of electromagnetic radiation [EMF's—for electromagnetic fields]
[to be emitted] onto [the] plaintiffs' property.’ ” **28  (Id. at p. 911, 55 Cal.Rptr.2d 724, 920 P.2d
669.) The Supreme Court found the commission had authority to determine whether the service
or equipment of any public utility poses a danger to the health or safety of the public, and, if so, to
prescribe corrective measures and order them into effect. (Id. at pp. 923–924, 55 Cal.Rptr.2d 724,
920 P.2d 669.) It also has broad authority over the design and siting of electric powerlines. (Id.
at pp. 924–925, 55 Cal.Rptr.2d 724, 920 P.2d 669.) The commission, therefore, had the authority
to adopt a policy on whether electric and magnetic fields arising from the powerlines are a public
health risk and what action, if any, the utilities should take to minimize that risk. (Id. at p. 923,
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55 Cal.Rptr.2d 724, 920 P.2d 669.) The commission had been investigating the potential public
health effects of exposure to EMF's, had issued reports on its findings and had developed and
implemented rules based on its findings. The Supreme Court therefore found, “the commission
has exercised—and is still exercising—its constitutional and statutory authority to adopt a general
policy on whether electric and magnetic fields arising from the powerlines of regulated utilities
are a public health risk and what steps, if any, the utilities should take to minimize that risk.” (Id.
at p. 935, 55 Cal.Rptr.2d 724, 920 P.2d 669.)


Most of the plaintiffs' theories against the electric company were barred for reasons unrelated to the
reach of section 1759. *354  (Covalt, supra, 13 Cal.4th at pp. 935–937, 939–943, 55 Cal.Rptr.2d
724, 920 P.2d 669.) The Supreme Court, however, considered whether section 1759 deprived the
superior court of jurisdiction to adjudicate the plaintiffs' claim of nuisance. The plaintiffs alleged
their use and enjoyment of their property had been impaired by the fear that the EMF's would
cause them physical harm. (Id. at p. 939, 55 Cal.Rptr.2d 724, 920 P.2d 669.) The court found that
even if such a claim were viable, the trier of fact could award damages only by finding reasonable
persons viewing the matter objectively would experience a substantial fear that the EMF's would
cause physical harm and also that the invasion was so serious as to outweigh the social utility
from the complained-of conduct. It held, “Such findings, however, would be inconsistent with
the commission's conclusion, reached after consulting with [the Department of Health Services],
studying the reports of advisory groups and experts, and holding evidentiary hearings, that the
available evidence does not support a reasonable belief that [the EMF's to which the plaintiffs had
been exposed] present a substantial risk of physical harm, and that unless or until the evidence
supports such a belief regulated utilities need take no action to reduce field levels from existing
powerlines.” (Ibid.)


In Covalt, supra, 13 Cal.4th 893, 55 Cal.Rptr.2d 724, 920 P.2d 669, then, the plaintiffs by their
court action sought a ruling directly contrary to a decision of the commission made in response
to an issue actually and properly before it: the regulation of EMF's to protect the public safety.
Similarly in Waters, supra, 12 Cal.3d 1, 114 Cal.Rptr. 753, 523 P.2d 1161, a suit against a telephone
utility seeking damages for failing to provide adequate service was barred because the commission
had adopted a policy of limiting the liability of telephone utilities. The Supreme Court held,
“Since an award of substantial damages to plaintiff would be contrary to the policy adopted by
the commission and would interfere with the commission's regulation of telephone utilities, we
have concluded that section 1759 bars the instant action.” (Id. at p. 4, 114 Cal.Rptr. 753, 523 P.2d
1161.) Here, in contrast, there is no evidence the commission has considered the extent of PG &
E's property interests in its rights-of-way, or that it has adopted **29  any policy limiting a utility's
liability for invading the property interests of private parties.


The court in Covalt, supra, 13 Cal.4th 893, 55 Cal.Rptr.2d 724, 920 P.2d 669, distinguished two
appellate court cases. In Cellular Plus, Inc. v. Superior Court (1993) 14 Cal.App.4th 1224, 18
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Cal.Rptr.2d 308 (Cellular Plus ), consumers and corporate sales agents, including Cellular Plus,
brought suit against two cellular telephone service companies, claiming price fixing under the
Cartwright Act (Bus & Prof.Code, § 16700 et seq.). (Cellular Plus, at p. 1229, 18 Cal.Rptr.2d
308.) The trial court sustained demurrers to those claims, apparently finding they were barred by
section 1759. (Id. at p. 1231, 18 Cal.Rptr.2d 308.) The companies asserted the demurrer properly
had been granted because the trial court proceedings would interfere with the commission's overall
primary jurisdiction over rates charged by public utilities. (Id. at p. 1246, 18 Cal.Rptr.2d 308.) The
appellate court disagreed. “We cannot conceive how a price fixing claim under the Cartwright Act
could *355  ‘hinder or frustrate’ the PUC's supervisory or regulatory policies. The only apparent
policy of the PUC that could be affected is its regulation of rates charged by cellular telephone
service providers. However, Cellular Plus does not dispute that the PUC has jurisdiction over rates,
nor does it seek any relief requiring the PUC to change any rates it has approved. Cellular Plus is
merely seeking treble damages and injunctive relief for alleged price fixing under the Cartwright
Act.” (Ibid; and see Covalt, supra, at p. 919, 55 Cal.Rptr.2d 724, 920 P.2d 669.) In addition,
although not directly applicable to the companies' arguments about section 1759, the Court of
Appeal recognized the PUC does not have jurisdiction over antitrust violations. (Cellular Plus,
supra, at p. 1247, 18 Cal.Rptr.2d 308.)


In Stepak v. American Tel. & Tel. Co. (1986) 186 Cal.App.3d 633, 231 Cal.Rptr. 37 (Stepak ), a
minority shareholder in a telephone utility filed a class action against the utility alleging breaches
of fiduciary duty in connection with a proposed merger with a second utility. The commission later
approved the merger. (Id. at pp. 636–638, 231 Cal.Rptr. 37.) In finding section 1759 did not bar
the shareholder's suit, the Court of Appeal reasoned, “We are aware of no ‘declared supervisory
or regulatory polices' [citation] ever formulated or relied on by the commission on the subject of
safeguarding minority investor interests. Applying the Waters test of jurisdiction [Waters, supra, 12
Cal.3d 1, 114 Cal.Rptr. 753, 523 P.2d 1161], we cannot conceive of how the superior court's award
of damages or other relief to wronged minority shareholders would ‘hinder or frustrate’ [citation]
declared commission policy. Appellant's class action suit is therefore authorized under section
2106.” (Stepak, supra, at pp. 640–641, 231 Cal.Rptr. 37; and see Covalt, supra, 13 Cal.4th at pp.
919–920, 55 Cal.Rptr.2d 724, 920 P.2d 669.) In addition, the court found the commission had
“entered an area beyond its regulatory realm when it purported to adjudicate the ‘fairness' of the
transaction to minority shareholders, as distinct from the issue of whether retention of minority
shareholders was in the public interest.” (Stepak, at p. 641, 231 Cal.Rptr. 37.)


In both Cellular Plus, supra, 14 Cal.App.4th 1224, 18 Cal.Rptr.2d 308, and Stepak, supra, 186
Cal.App.3d 633, 231 Cal.Rptr. 37, the commission had no legitimate regulatory interest in the
claims underlying the plaintiffs' complaints. It had no authority to respond to antitrust claims and
no authority to respond to claims a transaction would be unfair to minority shareholders. That the
claims were **30  brought against public utilities did not, in and of itself, invest the commission
with regulatory authority over them, nor did it matter that the plaintiffs might have been entitled to
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relief for action that had been approved by the commission. Similarly here, the commission has no
authority to determine the property dispute between plaintiffs and PG & E, and it does not matter
that the commission has approved PG & E's applications. The commission certainly can determine
that the applications are in the public interest, just as the commission in Stepak was entitled to
determine that the merger was in the public interest, but neither that finding nor the commission's
approval of the applications in any way determined the extent of PG & E's rights in the *356
easements. Moreover, even if the commission's decisions might be interpreted as finding PG &
E's interest in the easements permitted PG & E to enter into the leases or licenses, PG & E has
not established that the commission's regulatory authority actually allows it to adjudicate private
property rights.


In California Water & Tel. Co. v. Public Util. Com. (1959) 51 Cal.2d 478, 334 P.2d 887 (California
Water ), the commission, in essence, determined that a contract, plus amendments thereto, between
a utility and an individual, obligated the utility to dedicate services to portions of the individual's
property. The commission then ordered the utility to carry out the terms of its agreement as
modified by the commission's own opinion, directing the utility to re-execute the contract, as
amended by agreement of the parties, and as modified by the commission's order. (Id. at pp.
487–488, 334 P.2d 887.) The Supreme Court reversed the commission's order, pointing out “
‘the ... commission is not a body charged with the enforcement of private contracts. [Citation.]
Its function ... is to regulate public utilities and compel the enforcement of their duties to the
public [citation], not to compel them to carry out their contract obligations to individuals.’ The
commission cannot ‘modify’ a public utility's contract or order a public utility to perform a
contract, whether ‘modified’ or ‘unmodified.’ It may, however, within the limits of its jurisdiction,
order a public utility to render certain services on certain terms and conditions, and in so doing it is
not bound by the terms of a utility's previously negotiated contracts.' ” (Id. at p. 488, 334 P.2d 887,
citing Atchison, etc., Ry. Co. v. Railroad Com. (1916) 173 Cal. 577, 582, 160 P. 828.) Similarly,
the commission cannot “modify” the terms of the rights-of-way obtained by PG & E by eminent
domain or private contract.


Our conclusion on this point is supported by the commission itself, which filed an amicus curiae
brief at our request. The commission affirms it has established a policy favoring the joint use of
utility property, including easements, and has authorized PG & E to lay fiber optic cable alongside
existing electrical lines and to share those fiber optic cables with telecommunications providers. It
explains, “Implicit in this authorization, however, is the assumption that PG & E in fact possesses
the legal right to lay such cable alongside its electrical lines. That issue was not presented to the
Commission for determination, and no such determination was made. It is important to note that,
in the Commission decisions cited by PG & E, the Commission did not (and could not) authorize
PG & E to do more than what is legally permitted under the scope of PG & E's existing easements.”


Section 1759 bars some of plaintiffs' claims
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[3]  That the commission has made no determination of the extent of PG & E's easements means
only that plaintiffs are **31  not barred from seeking a court *357  determination of that issue.
It does not, however, follow that plaintiffs are entitled to obtain all the relief they seek by their
complaint. To the contrary, some of the relief plaintiffs seek invades the commission's ratemaking
authority, and is barred by section 1759.


The problem is illustrated and partially resolved by the opinion in Hartwell, supra, 27 Cal.4th
256, 115 Cal.Rptr.2d 874, 38 P.3d 1098. The plaintiffs there sought damages and injunctive relief
on allegations, among others, that water companies regulated by the commission had provided
contaminated well water to the plaintiffs, causing death, personal injury and property damage. (Id.
at pp. 260–261, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) The commission, exercising its regulatory
authority, had adopted standards for water safety which it used as benchmarks in setting the rates
the water companies could charge. (Id. at pp. 272, 276, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) The
court held the plaintiffs were not entitled to challenge the adequacy of water standards approved
by the commission or seek damages on the theory the public utilities had provided unhealthy water
despite meeting the standards. An award of damages on such theory would interfere with a broad
and continuing supervisory program of the commission and would undermine the commission's
policy by holding the utility liable for not doing what the commission repeatedly had determined
it and all similarly situated utilities were not required to do. (Id. at p. 276, 115 Cal.Rptr.2d 874,
38 P.3d 1098.)


The plaintiffs could, however, pursue claims that a utility had failed to meet the water standards,
because those claims would not interfere with the commission's regulatory policy requiring water
utility compliance with those standards. (Hartwell, supra, 27 Cal.4th at p. 276, 115 Cal.Rptr.2d
874, 38 P.3d 1098.) “[S]uperior courts are not precluded from acting in aid of, rather than in
derogation of, the PUC's jurisdiction. [Citation.]” (Id. at p. 275, 115 Cal.Rptr.2d 874, 38 P.3d
1098.) This was true even though the commission had made a retrospective finding that the water
companies had substantially complied with drinking water standards for the past 25 years. The
commission's factual finding was not part of an identifiable broad and continuing supervisory or
regulatory program. (Id. at pp. 276–277, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) In addition, while
the commission had authority to redress past violations, the remedies it could order would be
essentially prospective in nature. As the commission could not award damages for past failures
to meet state and federal drinking standards, the plaintiffs' “damage actions would not interfere
with the [commission] in implementing its supervisory and regulatory policies to prevent future
harm.” (Id. at p. 277, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) Further, “the Covalt language regarding
the contravention of an order was simply a reference to the statutory language in subdivision
(a) of section 1759 that ‘[n]o court of this state, except the Supreme Court and the court of
appeal ... shall have jurisdiction to review, reverse, correct, or annul any order or decision of the
commission....’ [Citation.] Although a jury award supported by a finding that a public water utility
violated [Department of Health Services] and PUC standards would be contrary to a single PUC
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decision, it would *358  not ... constitute a direct review, reversal, correction, or annulment of the
decision itself. Accordingly, such a jury verdict would not be barred by the statute.” (Hartwell,
at pp. 277–278, 115 Cal.Rptr.2d 874, 38 P.3d 1098, citing Covalt, supra, 13 Cal.4th at p. 918, 55
Cal.Rptr.2d 724, 920 P.2d 669.)


**32  For the same reason, section 1759 presents no bar to plaintiffs' claim for damages incurred
as a result of unauthorized uses of the rights-of-way. Any suggestion in a commission order that
PG & E acted properly in leasing or licensing the use of its right-of way in a specific case is
not part of an identifiable broad and continuing supervisory or regulatory program. An award of
damages for past invasions of plaintiffs' property rights would not interfere with the commission's
authority to implement supervisory or regulatory policies to prevent future harm. And finally, a
finding PG & E was violating plaintiffs' property rights would not interfere with the PUC's declared
policy of encouraging joint use of PG & E's facilities even if such finding would be contrary
to or inconsistent with a PUC order, and would not constitute a review, reversal, correction, or
annulment of the order itself.


Section 1759 also does not bar plaintiffs from seeking to enjoin PG & E from invading plaintiffs'
property interests by licensing or leasing its facilities. It is true the Supreme Court ruled in Hartwell
that a grant of injunctive relief would conflict with a decision made by the commission and would
interfere with its regulatory function. In that case, however, the commission had investigated the
plaintiffs' claims, had concluded they were unfounded, and effectively found no need to take any
remedial action against the utilities. It followed that “[a] court injunction, predicated on a contrary
finding of utility noncompliance, would clearly conflict with the PUC's decision and interfere
with its regulatory functions in determining the need to establish prospective remedial programs.”
(Hartwell, supra, 27 Cal.4th at p. 278, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) In the present case,
the commission has made no investigation into the validity of plaintiffs' claims, has made no
finding PG & E has complied with the terms of the grants of its rights-of-way, and has made no
determination further action has been rendered unnecessary.


Plaintiffs, however, may not seek relief in the nature of “disgorgement of unjustly obtained profits”
or restitutionary or declaratory or other relief requiring PG & E to pay to plaintiffs some or all
of the revenues from leasing or licensing its facilities. The commission, as part of its ratemaking
authority, has determined how those revenues are to be allocated. An award of relief that effectively
redirects the payment of those revenues would directly contravene or annul the commission's
decisions.


*359  CONCLUSION
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The trial court erred in ruling that section 1759 deprived it of jurisdiction to consider all of
plaintiffs' claims. Having found that some of those claims survive the bar of the section, we remand
this matter to the superior court for further proceedings.


We concur: SWAGER and MARGULIES, JJ.


All Citations


165 Cal.App.4th 345, 81 Cal.Rptr.3d 22, 08 Cal. Daily Op. Serv. 9805, 2008 Daily Journal D.A.R.
11,777


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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41 Cal.2d 655, 262 P.2d 846


BERT LANGLEY, Respondent,
v.


PACIFIC GAS AND ELECTRIC COMPANY, Appellant.


S. F. No. 18859.
Supreme Court of California


Nov. 6, 1953.


HEADNOTES


(1)
Electricity § 10--Duties of Electric Companies.
While provisions of rule 14 of Public Utilities Commission requiring an electric company to
exercise reasonable diligence and care to furnish a continuous and sufficient supply of electricity
to its customers, and further declaring that such company shall not be liable for interruption or
shortage of supply or any loss or damage occasioned thereby except that arising from its failure
to exercise reasonable diligence, make clear that such company is not an insurer or guarantor of
service, they do not abrogate its general duty to exercise reasonable care in operating its system to
avoid unreasonable risks of harm to persons and property of its customers. (See Pub. Util. Code,
§ 451.)


See Cal.Jur., Electricity, § 8; Am.Jur., Electricity, § 32.


(2)
Electricity § 10--Duties of Electric Companies.
Where defendant electric company knew that a continuous supply of electric current was necessary
to operate plaintiff's fish hatchery, knew that it could assure that supply either by furnishing current
itself or by promptly notifying plaintiff of any failure so that he could obtain a substitute supply,
and had twice notified plaintiff of an interruption of its service, and where plaintiff had given
defendant his telephone number, the repairman who restored service was called to duty by a night
telephone operator at defendant's office, and had that operator been given a list of customers to
call in event of power failure the loss of plaintiff's fish as a result of failure to give notice of power
shortage would have been averted, defendant failed to exercise reasonable care toward plaintiff.


Duty of public utility to notify patron in advance of temporary suspension of service, note, 52
A.L.R. 1078.
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(3)
Electricity § 10--Duties of Electric Companies.
In absence of knowledge of particular needs of a customer, a utility is not required to give notice
of a power failure; if it has such knowledge, it is required only to act in a reasonable manner under
the circumstances.


(4)
Electricity § 10--Duties of Electric Companies.
It would not be unduly burdensome to a utility, at least where a telephone operator is on duty and
utility has actual knowledge of power failure, *656  to require it to make a reasonable effort to
give notice to those customers who have informed it that they require notice to prevent serious
loss in event of interruption in power supply.


(5)
Electricity § 10--Duties of Electric Companies.
To require an electric company to give notice to certain customers and not to others does not
conflict with public policy of state that no public utility may grant any preference or advantage
in its service to its customers (Pub. Util. Code, § 453), since there is no discrimination where the
same duty to exercise reasonable care and diligence is owed to all customers similarly situated.


(6)
Electricity § 10--Duties of Electric Companies.
By undertaking to supply electricity to plaintiff, defendant electric company obligates itself to
exercise reasonable care toward him, and failure to exercise such care has characteristics of both
a breach of contract and a tort.


(7)
Electricity § 25--Loss of Property--Pleading.
While for certain purposes, such as statute of limitations and measure of damages it may be
necessary to classify an action against an electric company for loss of property due to power failure
as in contract or in tort, defendant was not prejudiced by any error in pleading defendant's failure
to give notice as a breach of contract rather than as negligence, where action was brought within
period of shortest applicable statute of limitations, and defendant knew of loss that might result
from its failure to give notice, so that the measure of damages under either theory was the same;
and it was defendant's duty under either theory to exercise reasonable diligence to notify plaintiff
of power failure.







Langley v. Pacific Gas & Elec. Co., 41 Cal.2d 655 (1953)
262 P.2d 846


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


(8)
Electricity § 13--Contracts--Actions--Instructions.
In action against electric company for breach of written contract to furnish plaintiff with power
necessary to operate his fish hatchery, any error in instructing jury with respect to an alleged oral
promise that bound defendant to give notice of power failure was not prejudicial where jury, in
returning verdict for plaintiff, necessarily found that defendant was aware of plaintiff's need for
notice of power failure, that it failed to give him notice, and that its failure was proximate cause
of death of fish, since under these circumstances defendant failed to exercise reasonable care and
diligence.


(9)
Electricity § 13--Contracts--Actions--Instructions.
In action against electric company for breach of written contract to furnish plaintiff with power
necessary to operate his fish hatchery, it was prejudicial error to instruct jury that if it returned a
verdict in favor of plaintiff it could not award plaintiff any less than 16 cents per fish, where amount
of damages sustained by plaintiff was placed in issue by answer to complaint and instruction
removed that issue from consideration *657  of jury, and where, although plaintiff's testimony
was only evidence concerning value of fish, jury was sole judge of his credibility and should have
been left free to disbelieve him.


SUMMARY


APPEAL from a judgment of the Superior Court of Santa Clara County. Byrl R. Salsman, Judge.
Reversed with directions.


Action for damages for breach of contract to supply electric energy. Judgment for plaintiff reversed
with directions to retry issue of damages only.


COUNSEL
Robert H. Gerdes, Campbell, Custer, Warburton & Britton, W. R. Dunn and Austen D. Warburton
for Appellant.
Louis W. Myers, as Amicus Curiae on behalf of Appellant.
James F. Boccardo and Edward J. Niland for Respondent.


TRAYNOR, J.


Plaintiff Bert Langley brought this action against defendant Pacific Gas and Electric Company for
breach of a contract wherein defendant allegedly agreed to furnish plaintiff with power necessary
to operate plaintiff's fish hatchery, and in the event that delivery of power was suspended, to give
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reasonable notice of such suspension to plaintiff. The evidence at the trial established that a power
failure occurred, that defendant did not give plaintiff notice of such failure, and that as a result
78,000 of plaintiff's trout died. Plaintiff recovered judgment for $12,480 pursuant to a jury verdict.
Defendant appeals, contending that it did not breach any contractual duty to plaintiff and that the
trial court erroneously instructed the jury.


Plaintiff built his hatchery in 1947. At the time of the accident he had about 80,000 trout, in seven
concrete troughs, 16 feet long, 16 inches wide, and 8 inches deep. It was necessary to have a
continuous flow of running water in the troughs to supply oxygen to the trout. If the flow of water
were cut off, the trout would die in from 20 to 30 minutes. Plaintiff supplied water to the troughs by
gravity flow from a reservoir that was kept full by an electric pump. The pump would automatically
start and refill the reservoir when the water dropped to a certain level. The reservoir contained
enough water to supply the troughs for about three and a half hours after the pump stopped. Plaintiff
*658  did not have a standby pump at the hatchery. If the power were shut off or the pump failed
for any other reason, plaintiff was prepared to protect the trout in two ways. He could lessen the
flow of water from the reservoir to the troughs, so that the water would not be exhausted until
about eight hours had passed. If it appeared that the pump could not be operated within that time,
he had made arrangements for getting a portable gasoline power plant and pump within an hour.


In 1947 plaintiff made arrangements with defendant for his power supply. Plaintiff testified that
he told defendant's employees the nature of his business and of his need for a continuous supply of
running water. He asked whether “you people have a man here, or service 24 hours a day, whereby
I could receive notice in the event that there is to be a suspension of power. ... Otherwise, I will put
in a gasoline pump.” The employees orally assured plaintiff that he would be notified. Defendant
began supplying plaintiff with power in October, 1947. Apparently a written contract was signed,
although neither party produced it or a copy thereof at the trial. Early in 1948 plaintiff read in a
newspaper that there was a power shortage. He told one of defendant's employees that he wished
to be notified when there was a “brownout” and his power was cut off. He gave the employee his
telephone number. On two occasions he received a notice from an employee, who stated that she
had instructions to notify him when power was suspended, that on a certain date on a certain hour
power would be suspended in his area, and that he should govern himself accordingly. Plaintiff
took appropriate precautions.


In the spring of 1948 plaintiff substituted a three horse-power electric motor for the smaller motor
that he had previously used. He asked defendant to supply him with additional power. On May 12,
1948, he signed a written agreement for the additional power at a rate different from that under
the former arrangement. The agreement provided that defendant would furnish the electricity in
accordance with the applicable rules and regulations of the Public Utilities Commission. Rule 14
of the commission, relied upon by defendant, is set forth in the footnote. *  It is not clear from the
record *659  whether at the time this contract was executed defendant's employees renewed their
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oral assurance that plaintiff would be given notice if the power failed; in any event, he assumed
that the previous oral agreement was still in effect.


* “Shortage of Supply and Interruption of Delivery
“The Company will exercise reasonable diligence and care to furnish and deliver a
continuous and sufficient supply of electric energy to the customer, but does not guarantee
continuity or sufficiency of supply. The Company will not be liable for interruption or
shortage or insufficiency of supply, or any loss or damage of any kind or character occasioned
thereby, if same is caused by inevitable accident, act of God, fire, strikes, riots, war, or any
other cause except that arising from its failure to exercise reasonable diligence.
“The Company, whenever it shall find it necessary for the purpose of making repairs or
improvements to its system, will have the right to suspend temporarily the delivery of electric
energy, but in all such cases, as reasonable notice thereof as circumstances will permit, will
be given to the customers, and the making of such repairs or improvements will be prosecuted
as rapidly as may be practicable, and, if practicable, at such times as will cause the least
inconvenience to the customers.”
See 44 C.R.C. 718, 719; 17 C.R.C. 143, 154.


Power failed in plaintiff's area at some time before 12:01 a. m. on July 5, 1951. At 12:01 a. m.
an unknown person called the telephone operator at defendant's office and informed her that the
power was off. The operator promptly called the repair crew. Defendant's employees patrolled the
area until they located the cause of the failure, a nonoperating voltage regulator. They by-passed
the regulator and restored service at about 5:15 a. m. Defendant's employees did not at any time
notify plaintiff that the power had failed. Plaintiff was at home that night and would have answered
the telephone had he been called. When plaintiff arrived at the hatchery the following morning,
78,000 of his 80,000 trout were dead.


Plaintiff brought this action for breach of an “oral and written” contract whereby defendant
allegedly promised to give him reasonable notice in the event that it was necessary to suspend
delivery of electricity. Plaintiff took the position at the trial that the cause of the power failure was
immaterial, and in effect conceded that defendant had exercised due diligence in supplying him
with electricity and in restoring service after the failure. Defendant's motion for judgment on the
pleadings, a nonsuit, and a directed verdict were denied, and the cause was submitted to the jury.
The jury returned a verdict in favor of plaintiff, awarding damages at $12,480. Defendant's motions
for judgment notwithstanding the verdict and for a new trial were denied. Defendant appeals from
the judgment entered on the verdict.


Defendant contends that the trial court should not have *660  admitted evidence of the oral
negotiations and agreements preceding execution of the written contract on May 12, 1948, on the
grounds that this instrument must be deemed to be the complete expression of the agreement of the
parties, and that parol evidence is therefore inadmissible to vary or contradict its terms. (See Guerin
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v. Kirst, 33 Cal.2d 402, 410 [202 P.2d 10, 7 A.L.R.2d 922]; Miller v. Security-First Nat. Bank, 219
Cal. 120, 128 [25 P.2d 420]; Parker v. Meneley, 106 Cal.App.2d 391, 399 [235 P.2d 101].) Plaintiff,
on the other hand, contends that evidence of the oral agreement in the present case was properly
admitted, relying on the rule that the parol evidence rule does not “render inadmissible proof of
contemporaneous oral agreements collateral to, and not inconsistent with, a written contract where
the latter is either incomplete or silent on the subject, and the circumstances justify an inference
that it was not intended to constitute a final inclusive statement of the transaction.” (Ellis v. Klaff,
96 Cal.App.2d 471, 476 [216 P.2d 15]; Stockburger v. Dolan, 14 Cal.2d 313, 317 [94 P.2d 33, 128
A.L.R. 83]; Crawford v. France, 219 Cal. 439, 443-445 [27 P.2d 645].) It is unnecessary, however,
to resolve these contentions if it is determined that under the written contract defendant assumed
the duty to exercise reasonable diligence to notify plaintiff of any interruption in the supply of
power. Accordingly, the first question presented for determination is the extent of defendant's
obligations under the written contract.


(1) As noted above, defendant agreed to furnish electricity in accordance with the applicable
rules and regulations of the Public Utilities Commission. Rule 14 requires defendant to exercise
“reasonable diligence and care” to furnish a continuous and sufficient supply of electricity to its
customers. It further provides that defendant shall “not be liable for interruption or shortage or
insufficiency of supply, or any loss or damage of any kind or character occasioned thereby ...
except that arising from its failure to exercise reasonable diligence.” Defendant contends that under
these provisions its duty is limited to exercising reasonable diligence to furnish a continuous and
sufficient supply of electricity, and that it is under no duty to exercise reasonable care or diligence
to prevent loss from power failure when it is not legally responsible for the power failure itself.
These provisions deal with the duty to supply power, and they make clear that defendant is not an
insurer or guarantor of service. In no way, however, do they abrogate defendant's general *661
duty to exercise reasonable care in operating its system to avoid unreasonable risks of harm to the
persons and property of its customers. (See Pub. Util. Code, § 451.)


In the present case it is undisputed that defendant was not responsible for the power failure and that
it exercised reasonable diligence to restore service. Accordingly, the question presented is whether
on the record before us it could reasonably be concluded that its duty to exercise due care toward
plaintiff in the operation of its system required it to give notice of the power failure when it knew
that the failure to give notice would result in serious loss. In an analogous situation, a common
carrier does not have a duty to transport goods immediately, but merely to use diligence to deliver
goods offered for shipment within a reasonable time in view of all the circumstances. Nevertheless,
it is the general rule that if the carrier is aware that causes of unusual delay exist of which the
shipper is unaware, and does not inform the shipper of the facts, the carrier is liable for injuries
caused by delay that would otherwise be excusable. (Eastern Railway Co. v. Littlefield, 237 U.S.
140, 145 [35 S.Ct. 489, 59 L.Ed. 878]; Joynes v. Pennsylvania R. Co., 235 Pa. 232, 237 [83 A.
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1016]; Southeastern Express Co. v. Bowers, Inc., 21 Tenn.App. 295 [109 S.W.2d 851, 854-855];
see, 4 Williston on Contracts, § 1095, p. 3074.)


(2) In the present case, defendant knew that a continuous supply of electric current to plaintiff was
imperative. It knew that it could assure that supply either by furnishing the current itself or by
promptly notifying plaintiff of any failure so that he could obtain a substitute supply. Twice, in
fact, defendant did notify plaintiff of an interruption in its service. Plaintiff had given defendant
his telephone number. The repairman who restored service was called to duty by a night telephone
operator at defendant's office. Had that operator been given a list of customers to call in the event of
a power failure, the loss to plaintiff would have been averted. Under these circumstances defendant
failed to exercise reasonable care toward plaintiff.


Defendant contends, however, that it is physically impossible for it to first ascertain the loss that
may occur to each of its million customers in the event of a power failure, and then to take steps,
other than diligent efforts to restore service, to diminish or prevent such losses. Defendant is under
no duty to do so. (3) In the absence of knowledge *662  of the particular needs of a customer, a
utility is not required to give notice of a power failure. (Brame v. Light, Heat & Water Co., 95 Miss.
26, 33 [48 So. 728]; Stroup v. Alabama Power Co., 216 Ala. 290 [113 So. 18, 20, 52 A.L.R. 1075].)
If it has such knowledge, it is required only to act in a reasonable manner under the circumstances.
( 4) It would not be unduly burdensome to a utility, at least in a case where, as here, a telephone
operator is on duty and the utility has actual knowledge of the power failure, to require it to make
a reasonable effort to give notice to those customers who have informed it that they require notice
to prevent serious loss in the event of an interruption in the power supply.


(5) Defendant contends that to require it to give notice to certain customers and not to others
conflicts with the public policy of this state that no public utility may grant any preference or
advantage in its service to its customers. (Pub. Util. Code, § 453.) Discrimination is not present
however, since the same duty to exercise reasonable care and diligence is owed to all customers
similarly situated. (See Humphreys v. Central Kentucky Natural Gas Co., 190 Ky. 733, 740 [229
S.W. 117, 21 A.L.R. 664].)


Defendant contends that unless the duty to give notice is expressly provided for in its contract
with plaintiff, recovery cannot be had in an action on the contract but only in an action in tort
for negligence. (6) By undertaking to supply electricity to plaintiff, defendant obligated itself to
exercise reasonable care toward him, and failure to exercise such care has the characteristics of
both a breach of contract and a tort. ( 7) For certain purposes, such as the statute of limitations,
whether an attachment may issue, and the measure of damages, it may be necessary to classify an
action such as this one as in contract or in tort. (See generally, L. B. Laboratories, Inc. v. Mitchell,
39 Cal.2d 56, 61-63 [244 P.2d 385].) In the present case, however, it is immaterial whether the
failure to exercise reasonable diligence to notify plaintiff be treated as a breach of contract or a tort.
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The action was brought within the period of the shortest applicable statute of limitations, and since
defendant knew of the loss that might result from its failure to give notice, the measure of damages
under either theory is the same. (Civ. Code, §§ 3300, 3333; see Siminoff v. Jas. H. Goodman & Co.
Bank, 18 Cal.App. 5, 15, 18 [121 P. 939].) Accordingly, whether or not plaintiff erred in pleading
defendant's failure to give notice as a breach of contract rather than as negligence, defendant *663
was not prejudiced. Under either theory it was under a duty to exercise reasonable diligence to
notify plaintiff of the power failure.


(8) In addition to instructing the jury on the theory that defendant was under a duty to exercise
reasonable diligence to give notice, the trial court gave instructions with respect to the alleged
oral promise that bound defendant to give notice. On either theory the jury, in returning a verdict
for plaintiff, necessarily found that defendant was aware of plaintiff's need for notice of a power
failure, that it failed to give him notice, and that its failure was the proximate cause of the death
of the trout. It is undisputed that defendant knew of the power failure and made no effort to notify
plaintiff. Under these circumstances defendant failed to exercise reasonable care and diligence,
and any error in instructing with respect to the oral agreement was not prejudicial. (Heple v. Kluge,
114 Cal.App.2d 473, 482-483 [250 P.2d 694].)


(9) Defendant contends that the instruction that if the jury returned a verdict in favor of plaintiff,
“you cannot award the plaintiff any less than sixteen cents per fish,” was prejudicially erroneous.
We agree. The amount of damages sustained by plaintiff was placed in issue by the answer to
the complaint. The instruction removed that issue from the consideration of the jury. Although
plaintiff's testimony was the only evidence concerning the value of the fish, the jury was the sole
judge of his credibility and should have been left free to disbelieve him. (Blank v. Coffin, 20 Cal.2d
457, 461 [126 P.2d 868].) On cross-examination it was shown that plaintiff was not experienced
in the business of raising fish. The erroneous instruction on the issue of damages does not require
a complete new trial, since the verdict of the jury on the issue of liability is amply supported by
the evidence.


The judgment is reversed and the trial court is directed to retry the issue of damages only. Each
party is to bear its own costs on appeal.


Gibson, C. J., Shenk, J., Carter, J., Schauer, J., and Spence, J., concurred.


EDMONDS, J.
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I concur in the conclusion that the instruction concerning the measure of damages was prejudicially
erroneous, but I dissent from the order directing that a new trial be limited to the issue of damages
only. *664


The complaint alleged that the “plaintiff and the defendant entered into an oral and written contract,
whereby defendant agreed to furnish to plaintiff the necessary power for the operation of plaintiff's
fish hatchery, and further agreed that in the event it was necessary to suspend temporarily the
delivery of electric energy, said defendant would give a reasonable notice to plaintiff. ... That on
or about the 4th of July, 1948, defendant without warning to plaintiff did cause an interruption
in the supply of electrical power to plaintiff's fish hatchery, and that as a direct result thereof and
before plaintiff could take the necessary steps for the protection of the fish contained in said fish
hatchery, some 78,000 rainbow trout died from lack of fresh water.”


These allegations state no cause of action either in contract or in tort. They include no statement
that the power company did not give notice, as it assertedly promised to do, nor do they charge it
with any failure to exercise reasonable diligence.


The case was tried upon the theory that the power company was liable under the terms of the oral
contract relied upon by Langley. As stated by his counsel in resisting a motion for a judgment on
the pleadings, “The issue is simple. There was an agreement to give this man notice that the power
was disconnected; the power was disconnected, and he wasn't given notice. I don't know how else
you could say it.” Similar statements were made by him in his opening statement to the jury, in
his closing argument, and in resisting a motion for a directed verdict. In connection with this last
proceeding, counsel for the power company asked: “In order that we may put in our defense, will
the Court indicate the theory upon which we may be held liable?” The court's reply was: “The
plaintiff's testimony shows ... the plaintiff's claim of an oral agreement.”


The issue of the power company's liability was submitted to the jury under alternative theories of
recovery. By one instruction, the jurors were told: “In addition to the terms of the written contract,
there is evidence of an oral agreement between the parties providing for the giving of notice to
the Plaintiff by the Defendant in the event of any interruption of power. If you find that such an
agreement existed, the duty and obligation of the Defendant to give such notice cannot be excused
by any circumstances, and if you find that the defendant made such an agreement and then failed
to fulfill it and, *665  as a result thereof, the Plaintiff sustained damage, your verdict must be in
favor of Plaintiff. ...”


A rule of the Public Utilities Commission which, by statute was a part of the written contract for
service to Langley, stated the duties of the company in the event of an interruption in the delivery of
power. The contract, as enlarged by the rule, provided for the very contingency which is the basis
of the cause of action, and parol evidence was not admissible to prove a collateral oral agreement
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relating to the same subject. (Kunz v. Anglo & London Paris Nat. Bank, 214 Cal. 341, 346-347 [5
P.2d 417]; Pacific States Securities Co. v. Steiner, 192 Cal. 376 [220 P. 304]; Heffner v. Gross, 179
Cal. 738, 742 [178 P. 860]; United Iron Works v. Outer H. etc. Co., 168 Cal. 81, 84-85 [141 P. 917];
Germain Fruit Co. v. J. K. Armsby Co., 153 Cal. 585, 594 [96 P. 319].) Accordingly, evidence
as to a contemporaneous oral agreement was erroneously admitted, and an instruction upon that
theory should not have been given.


The jurors were also instructed that by the written contract of the parties, the power company
was liable for any loss or damage occasioned by the interruption of power if such loss or damage
was caused by the failure to exercise reasonable diligence. They were told that, in appraising
the conduct of the company, they should determine whether it knew of the hazardous nature of
Langley's business and whether it reasonably should have foreseen that an interruption in the
supply of current would result in loss to him.


In deciding in favor of Langley upon the issue of liability, the majority say that there is no necessity
to decide the question as to the admissibility of the parol evidence “if under the written contract
defendant assumed the duty to exercise reasonable diligence to notify plaintiff of any interruption
in the supply of power.” It has been held that “[i]n cases where it clearly appears that the jury did
not rely upon the erroneous instructions, the judgment may be affirmed on the ground that the error
is not prejudicial.” (Oettinger v. Stewart, 24 Cal.2d 133, 140 [148 P.2d 19, 156 A.L.R. 1221].) But
here the record does not show that situation. Instead, it presents a case tried by counsel for both
parties solely as one for damages arising from the asserted breach of an oral contract to give notice.


The basis for the conclusion that the erroneous instruction as to the oral contract was not prejudicial
is quite uncertain. Reference is made to Heple v. Kluge, 114 Cal.App.2d 473 *666  [250 P.2d 694],
in which it is stated that an erroneous instruction is not prejudicial “ 'when the facts as to which the
charge is made are admitted or uncontradicted, or where no other conclusion could be reasonably
made from the evidence.' ” (P. 483.) Apparently, then, the power company is held liable upon
the ground that, as a matter of law, the evidence shows a duty to exercise reasonable diligence to
prevent damage by giving Langley reasonable notice of any interruption in the supply of power.


In challenging the propriety of the instruction which stated that it “was liable for any loss or damage
occasioned by the interruption of power if such loss or damage was caused by the failure to exercise
reasonable diligence,” the power company points to the written contract which provides that “The
Company will not be liable for interruption or shortage or insufficiency of supply, or any loss or
damage of any kind or character occasioned thereby, if same is caused by inevitable accident ... or
any other cause except that arising from its failure to exercise reasonable diligence.”


That this provision of itself does not create the duty stated in the instruction, apparently is conceded
in the opinion in which it is stated: “These provisions deal with the duty to supply power, and
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they make clear that defendant is not an insurer or guarantor of service. In no way, however, do
they abrogate defendant's general duty to exercise reasonable care in operating its system to avoid
unreasonable risks of harm to the persons and property of its customers. (See Pub. Util. Code, §
451.)” It appears, therefore, that the basis of the determination of liability is not a duty specifically
created by the contract, but instead a general statutory one requiring a public utility to exercise
reasonable care toward its customers, and the written contract is of importance only to prove such
a relationship.


No case is cited which holds that a power company may be held liable for a failure to notify
customers of an accidental interruption of the supply of electricity, as opposed to a situation where
the company suspends the supply of power to effect repairs or for similar purpose. Brame v. Light,
Heat, & Water Co., 95 Miss. 26 [48 So. 728], and Stroup v. Alabama Power Co., 216 Ala. 290 [113
So. 18, 52 A.L.R. 1075], are cases in the latter category. Nor is such a charge made in the complaint,
which alleges only that the “plaintiff and the defendant entered into an oral and written contract,
whereby defendant ... agreed that in the event it was necessary *667  to suspend temporarily the
delivery of electric energy, said defendant would give a reasonable notice to plaintiff. ...”


The complaint states no cause of action whatever, but the case was tried upon the theory that the
power company had made an oral contract to give notice to Langley which it failed to fulfill.
Evidence in support of such theory was received erroneously by the trial court and the jury
instructed to return a verdict for Langley if it found that such a contract was made and breached.
The jurors were also told that, by the written contract, the power company was liable to Langley
for damages to his property because of a failure to exercise reasonable diligence “to notify him
that the power was off.” That instruction states a theory of recovery inconsistent with the one
based upon an oral contract under which a failure to give notice was said to be inexcusable “by
any circumstances.”


It is now held that evidence offered to prove an oral contract might properly have been considered
by the jury as the basis of liability upon the inconsistent theory of liability under the written
contract. For that reason, the liability of the power company is said to now be established as a
matter of law, under a theory not pleaded in the complaint nor relied upon by the parties at the trial
and upon which the jury was not instructed.


Under certain circumstances, an appellate court may hold, as a matter of law, that specific conduct
does or does not amount to reasonable care toward a plaintiff. (Cf. Pirkle v. Oakdale Union
Grammar Sch. Dist., 40 Cal.2d 207 [253 P.2d 1]; Gray v. Brinkerhoff, ante, p. 180 [258 P.2d 834].)
But in those cases, the issue of the reasonableness of the conduct involved was presented by the
pleadings and considered by the parties with full opportunity to present evidence upon it. The
present record shows an entirely different situation.
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I would reverse the judgment without qualification.


Appellant's petition for a rehearing was denied December 3, 1953. Edmonds, J., and Schauer, J.,
were of the opinion that the petition should be granted.


Dooling, J. pro tem., did not participate therein. *668


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Court of Appeal, First District, Division 3, California.


Amparo Rivera MATA et al., Plaintiffs and Appellants,
v.


PACIFIC GAS AND ELECTRIC COMPANY et al., Defendants and Respondents.


A138568
|


Filed February 28, 2014
|


As Modified on Denial of Rehearing March 26, 2014
|


Review Denied June 25, 2014


Synopsis
Background: Heirs of decedent electrocuted by overhead power line while trimming redwood tree
brought negligence and premises liability action against electrical utility and vegetation contractor,
alleging they failed to exercise due care in maintaining vegetation clearance near the power line.
The Superior Court, Marin County, No. CV 083558, Lynn Duryee, J., dismissed the claims based
on lack of subject matter jurisdiction, and heirs appealed.


[Holding:] The Court of Appeal, Pollak, Acting P.J., held that court had subject matter jurisdiction
even if clearance met minimum standard determined by Public Utilities Commission rules.


Reversed and remanded.


Procedural Posture(s): On Appeal; Motion to Dismiss for Lack of Subject Matter Jurisdiction;
Motion to Dismiss; Request for Judicial Notice.


West Headnotes (10)


[1] Electricity Nature and grounds of liability
Compliance with the general orders of the Public Utilities Commission does not establish
as a matter of law due care by the power company, but merely relieves it of the charge of
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negligence per se; it does not affect the question of negligence due to the acts or omissions
of the company as related to the particular circumstances of the case.


1 Cases that cite this headnote


[2] Negligence Standard established by statute or regulation
Negligence Negligence as question of fact or law generally
Safety regulations prescribe only the minimum care required, and it is usually a matter
for the jury to determine whether something more than the minimum was required under
the evidence in the case.


1 Cases that cite this headnote


[3] Public Utilities Powers and Functions
The Public Utilities Commission is a state agency of constitutional origin with far-reaching
duties, functions, and powers, including the power to fix rates, establish rules, hold various
types of hearings, award reparation, and establish its own procedures. Cal. Const. art. 12,
§ 1


[4] Public Utilities Statutory basis and limitation
The Legislature, which has the plenary power to confer additional authority and
jurisdiction upon the Public Utilities Commission, can broaden the Commission's
authority. Cal. Const. art. 12, § 5


[5] Public Utilities Powers and Functions
The broad authority to supervise and regulate every public utility in the State authorizes the
Public Utilities Commission to do all things, whether specifically designated in the Public
Utilities Act or in addition thereto, which are necessary and convenient in the exercise of
its jurisdiction over public utilities. Cal. Pub. Util. Code § 201.


[6] Electricity Actions
Trial court had subject matter jurisdiction in wrongful death action to consider whether
electrical utility and vegetation contractor were negligent for failure to maintain adequate
clearance between power lines and vegetation, even if clearance met the minimum required
by the Public Utilities Commission; Commission rules and orders clearly provided that
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while a utility normally must maintain specified minimum clearances between its overhead
electric lines and adjacent trees, the Commission left to the determination of the utility
whether greater clearances were necessary at particular locations in order to ensure
public safety, and permitting court action for failure to use due care in making such a
determination complimented, rather than hindered, the Commission's jurisdiction. Cal.
Const. art. 12, § 5; Cal. Pub. Util. Code § 1759(a), 2106.


8 Cases that cite this headnote


[7] Electricity Defects, Acts, or Omissions Causing Injury
An electrical utility has a duty to make overhead wires safe under all the exigencies
created by the surrounding circumstances; a failure to satisfy that duty subjects the utility
to liability in judicial proceedings for damages to those harmed by its negligence.


2 Cases that cite this headnote


[8] Electricity Nature and grounds of liability
Compliance with the general orders of the Public Utilities Commission does not establish
as a matter of law due care by the power company, but merely relieves it of the charge of
negligence per se; it does not affect the question of negligence due to the acts or omissions
of the company as related to the particular circumstances of the case.


1 Cases that cite this headnote


[9] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
A superior court action for damages based on a utility's failure to use due care is in aid of,
rather than in derogation of, the Public Utilities Commission's jurisdiction.


3 Cases that cite this headnote


[10] Electricity Actions
The Public Utilities Commission cannot evaluate and rectify individual claims for
damages resulting from a utility's failure to exercise reasonable care in making the
determination at a particular location as to whether clearance between vegetation and
power lines beyond the minimum required by rule is necessary or advisable.


See 8 Witkin, Summary of Cal. Law (10th ed. 2005) Constitutional Law, § 1089 et seq.
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5 Cases that cite this headnote


**570  Superior Court of Marin County, No. CV 083558, Lynn Duryee, Judge. (Marin County
Super. Ct. No. CV 083558)


Attorneys and Law Firms


Counsel for Plaintiffs and Appellants: Gerald Peters


Counsel for Defendant and Respondent Pacific Gas and Electric Company: Kenneth E. Lee,
Sedgwick LLP, Gayle L. Gough, Kirk C. Jenkins, Kristie A. Tappan, San Francisco


Counsel for Defendant and Respondent The Davey Tree Expert Company: Nixon Peabody LLP,
Robert M. Blum, Aldo E. Ibarra, San Francisco


Opinion


Pollak, Acting P.J.


*312  Plaintiffs are the heirs of Carlos Rivera Olvera (decedent) who, while trimming a redwood
tree on September 18, 2007, was electrocuted by a high voltage power line of defendant Pacific
Gas and Electric Company (PG & E). Defendant The Davey Tree Expert Company is a vegetation
preinspection contractor that contracted with PG & E to perform inspections and trimming services
to ensure that proper clearances were maintained between PG & E power lines and surrounding
vegetation. Plaintiffs' complaint alleged several causes of action against PG & E and The Davey
Tree Expert Company and other defendants, many of which have been resolved by summary
adjudication or settlement.


What remains and is now before us is the trial court's order dismissing causes of action against both
defendants for negligence and against PG & E for premises liability, which claims are based on the
allegation that defendants “negligently, carelessly, recklessly, or in some other actionable manner,
failed to inspect the power lines and trees in the vicinity of the power lines, and failed to maintain an
adequate clearance of the power lines, so that the branches of the trees on the premises had grown
above and around the 12,000–volt line. Said [defendants] knew, or in the exercise of reasonable
care should have known, that the conditions constituted a dangerous condition and unreasonable
risk of harm to those who would foreseeably be on the premises and in the vicinity of the trees and
power lines, and that the danger would not be apparent to people such as the decedent.” The trial
court granted the defendants' motion to dismiss “because this court lacks subject matter jurisdiction
under Public Utilities Code section § 1759.” 1  Plaintiffs have timely appealed. 2
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1 All statutory references are to the Public Utilities Code.


2 Subsequent to oral argument and submission of the case for decision, the parties submitted a
joint request for the court to dismiss the appeal, based on a settlement agreement conditioned
on “dismissal before an opinion on appeal is issued, and confidentiality as permitted by law.”
We question the propriety of this condition and in all events deny the request.
PG & E's request that we take judicial notice of an amicus curiae brief filed by the Public
Utilities Commission in the Sarale case discussed, post, and of portions of general order No.
95 is granted.


*313  Background


[1]  [2] Although plaintiffs' complaint alleges that the power line in question did not comply
with the minimum vegetation clearance requirements established by California's Public Utilities
Commission (PUC or commission), summary adjudication previously was granted against
plaintiffs on their cause of action for negligence **571  per se, based on undisputed evidence
that the clearance did comply with the PUC's general order No. 95. Plaintiffs' opposition to the
motion to dismiss and its appeal do not question this premise. However, plaintiffs contend that the
PUC's minimum clearance requirements do not relieve the utility or its contractor from the duty
to exercise reasonable care to maintain the power lines in a safe condition if compliance with the
minimum requirements is not sufficient to do so, and that the superior court retains jurisdiction to
remedy breaches of that duty. That was the view of a different trial judge who denied defendants'
earlier motion for summary judgment: “Assuming defendants' undisputed evidence demonstrates
compliance with the statutory and regulatory clearance requirements for Major Wood Stems found
in PUC General Order 95 ..., that fact does not establish, as a matter of law, that defendants did
not breach their duty of due care to maintain the power lines in a safe condition at all times and
places and under the changing circumstances of the particular case. [Citations.] [¶] ‘Compliance
with the general orders of the [PUC] does not establish as a matter of law due care by the power
company, but merely relieves it “of the charge of negligence per se. It does not affect the question
of negligence due to the acts or omissions of the company as related to the particular circumstances
of the case.” [Citation.]’ (Nevis v. P.G. & E. (1954) 43 Cal.2d 626, 630 [275 P.2d 761].) Safety
regulations prescribe only the minimum care required, ‘and it is usually a matter for the jury to
determine whether something more than the minimum was required under the evidence in the
case. [Citations.]’ (Pennington v. Southern Pacific Co. (1956) 146 Cal.App.2d 605, 613–614 [304
P.2d 22].)”


The judge hearing defendants' subsequent motion to dismiss reached a different conclusion. This
judge concluded that under the three-part test established by the Supreme Court in San Diego Gas
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& Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 923, 926, 935, 55 Cal.Rptr.2d 724, 920
P.2d 669 (Covalt ), and applied in what the court regarded as an analogous case, *314  Sarale v.
Pacific Gas & Electric Co. (2010) 189 Cal.App.4th 225, 117 Cal.Rptr.3d 24 (Sarale ), plaintiffs'
claim falls within the exclusive jurisdiction of the PUC.


Analysis


Although the court in Sarale was divided as to the outcome in that case, there was no disagreement
as to the legal framework within which the issues must be analyzed. (Sarale, supra, 189
Cal.App.4th 225, 117 Cal.Rptr.3d 24.) We adopt that court's summary of the governing law:


[3]  [4] “ ‘The commission is a state agency of constitutional origin with far-reaching duties,
functions, and powers ... including the power to fix rates, establish rules, hold various types
of hearings, award reparation, and establish its own procedures.’ (Consumers Lobby Against
Monopolies v. Public Utilities Com. (1979) 25 Cal.3d 891, 905 [160 Cal.Rptr. 124, 603 P.2d
41], ... citing Cal. Const., art. XII, §§ 1–6.) In addition, the Legislature, which has the ‘ “ ‘plenary
power ... to confer additional authority and jurisdiction upon the commission,’ ” ’ can broaden the
commission's authority. (Consumers Lobby Against Monopolies, supra, at p. 905 [160 Cal.Rptr.
124, 603 P.2d 41], ... quoting Cal. Const., art. XII, § 5).


[5] “Employing its plenary power, the Legislature enacted the Public Utilities Act (§ 201 et seq.),
which ‘vests the commission with broad authority to “supervise and regulate every public utility in
the State.” ’ ( **572  Covalt, supra, 13 Cal.4th at p. 915 [55 Cal.Rptr.2d 724, 920 P.2d 669]....) This
broad authority authorizes the commission to ‘ “do all things, whether specifically designated in
[the Public Utilities Act] or in addition thereto, which are necessary and convenient” in the exercise
of its jurisdiction over public utilities.’ (Ibid. italics omitted.) ‘ “The commission's authority has
been liberally construed” [citation], and includes not only administrative but also legislative and
judicial powers.’ (Ibid.)


“Commission action is subject to judicial review, the ‘manner and scope’ of which is established
by the Legislature. (Cal. Const., art. XII, § 5.) ‘Pursuant to this constitutional provision, the
Legislature enacted article 3 of chapter 9 of the Public Utilities Act, entitled “Judicial Review” (§
1756 et seq.),’ which ‘prescribes a method of judicial review that is narrow in both “manner and
scope.” ’ (Covalt, supra, 13 Cal.4th at p. 915 [55 Cal.Rptr.2d 724, 920 P.2d 669]....) Among the
provisions of that article is subdivision (a) of section 1759, which provides that ‘[n]o court of
this state, except the Supreme Court and the court of appeal, to the extent specified in this article,
shall have jurisdiction to review, *315  reverse, correct, or annul any order or decision of the
commission or to suspend or delay the execution or operation thereof, or to enjoin, restrain, or
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interfere with the commission in the performance of its official duties, as provided by law and
the rules of court.’


“Despite this limitation on the jurisdiction of trial courts to review commission rules and decisions,
the Legislature has provided for a private right of action against utilities for unlawful activities and
conduct. Specifically, section 2106 provides for an action to recover for loss, damage, or injury
‘in any court of competent jurisdiction’ by any corporation or person against ‘[a]ny public utility
which does, causes to be done, or permits any act, matter, or thing prohibited or declared unlawful,
or which omits to do any act, matter, or thing required to be done, either by the Constitution, any
law of this State, or any order or decision of the commission.’


“ ‘[R]ecognizing a potential conflict between sections 2106 and 1759,’ the California Supreme
Court ‘has held section 2106 “must be construed as limited to those situations in which an award
of damages would not hinder or frustrate the commission's declared supervisory and regulatory
policies.” ’ (Koponen v. Pacific Gas & Elec. Co. (2008) 165 Cal.App.4th 345, 351 [81 Cal.Rptr.3d
22] [citation] )


“In Covalt, the Supreme Court ‘ “established a three-part test to determine whether an action is
barred by section 1759: (1) whether the commission had the authority to adopt a regulatory policy;
(2) whether the commission had exercised that authority; and (3) whether the superior court action
would hinder or interfere with the commission's exercise of regulatory authority.” ’ ...” (Sarale,
supra, 189 Cal.App.4th at pp. 235–236, 117 Cal.Rptr.3d 24; see, e.g., People ex. rel. Orloff v.
Pacific Bell (2003) 31 Cal.4th 1132, 1144–1145, 7 Cal.Rptr.3d 315, 80 P.3d 201; Ford v. Pacific
Gas & Electric Co. (1997) 60 Cal.App.4th 696, 700–701, 70 Cal.Rptr.2d 359.)


[6] As the trial court held, there is no question here but that the first part of this three-prong test
is satisfied. Disagreement centers on the application of the second and third prongs of the test.
Plaintiffs contend that although the PUC has exercised its authority to specify normal minimum
clearance requirements, it has not exercised its authority to modify the utility's duty to use
reasonable care in maintaining clearance greater than the minimum if necessary at a particular
location to ensure the safety of others, nor has **573  it attempted to define the extent of clearance
beyond the minimum that may be required at particular locations. Permitting the courts to impose
liability for *316  unreasonably failing to maintain greater clearance than the recommended
minimum, plaintiffs contend, does not in any way hinder or interfere with the PUC's exercise of
authority.


Rules governing the construction and maintenance of overhead electric lines are set forth in the
PUC's general order No. 95. Rule 11 within the general order states that “[t]he purpose of these
rules is to formulate, for the State of California, requirements for overhead [electric] line design
construction and maintenance the application of which will insure adequate service and secure
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safety to persons engaged in the construction, maintenance, operation or use of overhead lines
and to the public in general.” Rule 35 of the general order (rule 35) governs tree trimming. The
evolution of this rule prior to its revision in January 2012 is summarized in the Sarale opinion.
(Sarale, supra, 189 Cal.App.4th at pp. 237–239, 117 Cal.Rptr.3d 24.) The order adopted by the
commission on January 23, 1997 in In re San Diego Gas and Electric Co. (1997) 70 Cal.P.U.C.2d
693, which was in effect at the time of decedent's accident, “adopt[ed] final standards for trimming
trees which are in proximity to overhead electric lines of utilities within our jurisdiction.” (Id. at p.
694.) In the discussion portion of its opinion, the commission states: “We do not need to determine
what the appropriate maximum clearances should be, but we do have to determine the minimum
safe clearances and a reasonable level of expense for the utility to maintain such clearances.” (Id.
at p. 697, italics added.) In its discussion of the jurisdiction of the commission, the opinion states:
“Our action today does not limit or mandate the maximum limits of tree trimming, or specify the
manner in which trimming activities must be accomplished. We are selecting a safe minimum
standard to insure system safety and reliability, but we are not adopting comprehensive rules and
procedures to specify how the minimum obligation of the utilities must be accomplished. [¶] In
recognition of this circumstance, we will decline to adopt a declaration of our jurisdiction as part
of our order. In our view, such a course would be fraught with the danger of acting outside of our
authority in this proceeding.” (Id. at p. 699, italics added.)


An appendix to the 1997 order that adopted the rule 35 standards provides, with certain inapplicable
exceptions: “Where overhead wires pass through trees, safety and reliability of service demand
that tree trimming be done in order that the wires may clear branches and foliage by a reasonable
distance. The minimum clearances established in [an accompanying table] measured between
line conductors and vegetation under normal conditions, shall be maintained.” ( *317  In re
San Diego Gas and Electric Co., supra, 70 Cal.P.U.C.2d at pp. 701–702.) A second appendix,
appendix E, provides “guidelines to Rule 35” which state: “The radial clearances shown below
are minimum clearances that should be established, at time of trimming, between the vegetation
and the energized conductors and associated live parts where practicable. Vegetation management
practices may make it advantageous to obtain greater clearances than those listed below.” (Id.
at p. 705, italics added.)


**574  Rule 35 was modified in 2005, 3  2009, 4  and by Decision Adopting Regulations to Reduce
Fire Hazards (Jan. 12, 2012) Cal P.U.C. Decision No. 12–01–032 (2012 Cal.P.U.C. Lexis 40).
Although the changes made subsequent to decedent's accident may not bear on the standard of
care governing defendants' conduct on an earlier date, they do bear on whether recognizing the
court's jurisdiction over plaintiffs' claim threatens to hinder or interfere with the exercise of the
commission's jurisdiction. In fact, neither amendments that were made to rule 35 in 2005 and 2009
nor the most recent amendments of the rule make any change with respect to the nature of the
specified clearance distances in rule 35: these distances are minimums only and greater clearances
may be advisable in some circumstances. The guidelines to the rule in appendix E now read: “The
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radial clearances shown below are recommended minimum clearances that should be established,
at time of trimming, between the vegetation and the energized conductors and associated live parts
where practicable. Reasonable vegetation management practices may make it advantageous for the
purposes of public safety or service reliability to obtain greater clearances than those listed below
to ensure compliance until the next scheduled maintenance. Each utility may determine and apply
additional appropriate clearances beyond clearances listed below, which take into consideration
various factors, including: line operating voltage, length of span, line sag, planned maintenance
cycles, location of vegetation within the span, species type, experience with particular species,
vegetation growth rate and characteristics, vegetation management standards and best practices,
local climate, elevation, fire risk....” (Cal.P.U.C. Dec. No. 12–01–032 supra, 2012 Cal. P.U.C.
Lexis 40 at pp. 356–357, italics added.) 5


3 Adopting Consensus Changes to General Orders 95 and 128 (Jan. 13, 2005) Cal.P.U.C.
Decision No. 05-01-030 [2005 Cal.P.U.C. Lexis 2]


4 Rulemaking to Revise and Clarify Commission Regulations (Aug. 25, 2009) Cal.P.U.C.
Decision No. 09–-08–-029 (Aug. 25, 2009) [2009 Cal.P.U.C. Lexis 433.


5 As worded in the interim revisions to appendix E of general order No. 95, adopted in 2009,
the guideline read: “The radial clearances shown below are minimum clearances that should
be established, at time of trimming, between the vegetation and the energized conductors
and associated live parts where practicable. Reasonable vegetation management practices
may make it advantageous to obtain greater clearances than those listed below.” (Cal.P.U.C.
Dec. No. 09–08–029, supra, [2009 Cal.P.U.C. Lexis 433] at p. *45, italics added.)


*318  [7] Thus, the PUC rules and prior orders repeatedly make clear that while a utility normally
must maintain specified minimum clearances between its overhead electric lines and adjacent trees,
the commission leaves to the determination of the utility whether greater clearances are necessary
at particular locations to accomplish the purposes of rule 35, including to “secure safety ... to the
public in general.” Nowhere in its rules or orders does the commission suggest that in making such
determinations, the utility is relieved of its obligation to exercise reasonable care to avoid causing
harm to others, or relieved of its responsibility for failing to do so. PG & E does have “a duty to
make the wires safe under all the exigencies created by the surrounding circumstances.” (Scally v.
Pacific Gas & Electric Co. (1972) 23 Cal.App.3d 806, 815, 100 Cal.Rptr. 501.) Failure to satisfy
that duty subjects the utility to liability in judicial proceedings for damages to those harmed by
its negligence. (E.g., Krongos v. Pacific Gas & Electric Co. (1992) 7 Cal.App.4th 387, 395–397,
9 Cal.Rptr.2d 124; Pappert v. San Diego Gas & Electric Co. (1982) 137 Cal.App.3d 205, 186
Cal.Rptr. 847; cf. **575  Laabs v. Southern California Edison Co. (2009) 175 Cal.App.4th 1260,
1269–1271, 97 Cal.Rptr.3d 241.)
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[8] As recognized in the case relied on by the trial court in denying summary judgment,
“Compliance with the general orders of the [PUC] does not establish as a matter of law due care
by the power company, but merely relieves it ‘of the charge of negligence per se. It does not affect
the question of negligence due to the acts or omissions of the company as related to the particular
circumstances of the case.’ ” (Nevis v. Pacific Gas & Electric Co., supra, 43 Cal.2d 626, 630, 275
P.2d 761.) Although a case before the PUC involving the imposition of penalties rather than an
award of damages, the decision in In re Southern California Edison Co. (Cal.P.U.C. Apr. 22, 2004)
No. 04–04–065 [2004 WL 1150966, 2004 Cal.P.U.C. Lexis 207], reconfirms that compliance with
the prescribed minimum standards is no shield against liability for failing to exercise reasonable
care in determining whether the minimum should be exceeded. “Edison has argued that if it has
complied with the maintenance intervals of GO [General Order] 165, it should be excused from
liability for GO violations, for example, if a tree has grown enough since its last inspection that it
is less than the minimum GO clearance from a power line. We do not agree. GO 165 sets minimum
intervals for maintenance inspections. Circumstances may dictate that shorter intervals are required
in particular cases. For example, an exceptionally wet or mild winter may result in faster vegetation
growth. Simply complying with the minimum intervals set by our GO will not be sufficient to deal
with that situation and the utility should be presumed to know that.” (Id. at p. 8, 2004 Cal.P.U.C.
Lexis 207 at pp. 23–24.)


*319  Defendants' argument, and the trial court's order, rest primarily on the decision in Sarale.
In that case two different landowners sought to obtain declaratory and injunctive relief and in one
case damages from PG & E for trimming trees at greater distances from its power lines than the
minimum clearance distances specified in the PUC general order. The landowners claimed, among
other things, that the scope of power line easements authorized PG & E “to trim no further than the
distance established by’ the PUC (Sarale, supra, 189 Cal.App.4th at p. 233, 117 Cal.Rptr.3d 24)
and that PG & E had trimmed “beyond what the commission has mandated.” (Id. at p. 242, 117
Cal.Rptr.3d 24; original italics.) In response to PG & E's argument that the court lacked jurisdiction
“to interfere with the commission's regulation, supervision and inspection of PG & E's vegetation
management program” (id. at p. 235, 117 Cal.Rptr.3d 24), PG & E's demurrers were sustained
without leave to amend and the rulings were upheld on appeal. The Court of Appeal held that
“trial courts lack jurisdiction to adjudicate claims that a power utility has engaged in excessive
trimming or unreasonable vegetation management when the utility has acted under guidelines or
rules set forth by the commission. Section 1759 safeguards the commission's ability to implement
statewide safety protocols from being undermined by an unworkable patchwork of conflicting
determinations regarding what constitutes necessary or proper management of power lines. In
short, challenges to PG & E's tree trimming as unreasonable, unnecessary, or excessive lie within
the exclusive jurisdiction of the commission to decide.” (Id. at p. 231, 117 Cal.Rptr.3d 24.) In
a strong dissent, Justice Robie argued that the majority “fail[ed] to explain how allowing these
lawsuits to go forward will interfere with the commission's exercise of its regulatory authority
—given that the plaintiffs in both cases do not challenge any trimming that falls within the
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minimum clearances the **576   commission has established.” (Id. at p. 252, 117 Cal.Rptr.3d 24;
original italics.)


[9] It is unnecessary to take sides with either the majority or dissent in Sarale because there is
a fundamental difference between the claims in that case and plaintiffs' claim here. In Sarale,
the landowners were attempting to prohibit PG & E from trimming more than the minimum
required by the PUC, although—as indicated above—the PUC has made unmistakably clear that
in some cases safety or other considerations require more than minimum clearances and that
the utility should use its judgment to go beyond the minimum when necessary to ensure the
reliability of service or public safety. In the view of the majority, recognition of the landowners'
claims would have effectively countermanded the authorization that the PUC granted the utility
to make that determination and to extend clearance beyond the minimum when necessary to
ensure service reliability or public safety. Here, on the other hand, plaintiffs' claims do not conflict
with the PUC rule authorizing the utility to make a reasonable determination whether safety or
other considerations require trimming beyond the minimum clearance. Permitting *320  plaintiffs
to prosecute in superior court their claim for having failed to use due care in making such a
determination does not hinder or interfere with the exercise of the PUC's authority. To the contrary,
awarding damages to those injured by the utility's failure to make such a reasonable determination
as anticipated by the PUC complements and reinforces rule 35. A superior court action for such
damages is “in aid of, rather than in derogation of, the PUC's jurisdiction.” (Hartwell Corp. v.
Superior Court (2002) 27 Cal.4th 256, 275, 115 Cal.Rptr.2d 874, 38 P.3d 1098; Vila v. Tahoe
Southside Water Utility (1965) 233 Cal.App.2d 469, 479, 43 Cal.Rptr. 654; see also People ex. rel.
Orloff v. Pacific Bell, supra, 31 Cal.4th at pp. 1146–1148, 7 Cal.Rptr.3d 315, 80 P.3d 201.)


[10] Unlike the situation in Sarale, denying plaintiffs the right to pursue their claim in superior
court would deny them any means of recovery. In Sarale the majority opinion explains that
the landowners could seek injunctive relief from the PUC to prohibit excessive tree trimming.
(Sarale, supra, 189 Cal.App.4th at pp. 243–244, 117 Cal.Rptr.3d 24.) However, the commission
has recognized its inability to determine prospectively whether clearance beyond the minimum is
necessary or advisable at every location where power lines are situated throughout the state, and
it has expressly declined any attempt to do so. The PUC cannot evaluate and rectify individual
claims for damages resulting from a utility's failure to exercise reasonable care in making that
determination at a particular location. (Vila v. Tahoe Southside Water Utility, supra, 233 Cal.App.2d
at p. 479, 43 Cal.Rptr. 654; Hartwell Corp. v. Superior Court, supra, 27 Cal.4th at p. 277, 115
Cal.Rptr.2d 874, 38 P.3d 1098 [“[T] he PUC can redress violations of the law or its orders by suit
(§ 2101), by mandamus or injunction (§§ 2102–2103), by actions to recover penalties (§§ 2104,
2107), and by contempt proceedings (§ 2113), but these remedies are essentially prospective in
nature. They are designed to stop the utilities from engaging in current and ongoing violations and
do not redress injuries for past wrongs.”]; see also People ex. rel. Orloff v. Pacific Bell, supra, 31
Cal.4th at p. 1148, 7 Cal.Rptr.3d 315, 80 P.3d 201.) Thus, although some language in the Sarale
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majority opinion may be read to suggest that the courts have no jurisdiction to consider any claim
involving alleged inadequate tree trimming around regulated power lines, such a conclusion is
not supported **577  by the facts of that case, the pronouncements of the PUC, section 2106, or
fundamental principles of equity and the role of the courts.


In concluding, as we do, that the court is not precluded by section 1759 from entertaining plaintiffs'
claim, we of course make no suggestion as to the ultimate merits of the claim. Many other issues
remain to be considered. We hold only that the superior court has jurisdiction over the matter, and
that plaintiffs' claim for damages based on the allegation that PG & E breached its duty to maintain
adequate clearance beyond the prescribed minimum does not rest on an issue within the exclusive
jurisdiction of the PUC.


*321  Disposition


The judgment is reversed and the matter is remanded for further proceedings consistent with this
opinion. 6  Plaintiffs shall recover their costs on appeal.


6 In view of our determination that plaintiffs' claim is not barred by section 1759, it is not
necessary to consider other issues presented in the appeal as to defendant The Davey Tree
Expert Company.


We concur:


Siggins, J.


Jenkins, J.


All Citations


224 Cal.App.4th 309, 168 Cal.Rptr.3d 568, 14 Cal. Daily Op. Serv. 2234, 2014 Daily Journal
D.A.R. 2507


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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1 Federal Civil Procedure Fraud, mistake and condition of mind
Consumer's allegations of telephone service provider's scheme to defraud by billing
and collecting for charges it knew were unauthorized and were not owed were
alleged with sufficient particularity to survive dismissal of Racketeer Influenced and
Corrupt Organizations Act (RICO) class action. Consumer alleged that service provider
intentionally charged consumers for products and services that were not requested or
authorized and included details of numerous sources putting service provider on notice of
the widespread incidence of authorized third-party billing. Furthermore, consumer alleged
specific dates of two specific bills and the amounts of two fraudulent charges. 18 U.S.C.A.
§§ 1962(c), (d), 1964(c); Fed.Rules Civ.Proc.Rule 9(b), 28 U.S.C.A.
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ORDER GRANTING IN PART AND DENYING
IN PART DEFENDANTS' MOTION TO DISMISS


SUSAN ILLSTON, District Judge.


*1  Now before the Court is defendants' motion to dismiss plaintiff's first amended complaint. 1


For the reasons set forth below, defendants' motion is GRANTED IN PART and DENIED IN
PART.


1 After this motion was submitted, the parties withdrew the motion while pursuing settlement
negotiations. Those negotiations proved unsuccessful, defendants re-noticed the motion, and
the parties have submitted supplemental authority.


BACKGROUND


Plaintiff Joy Nwabueze filed this class action against AT & T Inc., Pacific Bell Telephone Company
d/b/a AT & T California (“Pacific Bell” or “AT & T California”), AT & T Services, Inc., and AT
& T Operations, Inc. (collectively “AT & T”). The complaint challenges “a particularly abusive
practice: the intentional charging of consumers for products and services they have not requested
or authorized and the illegal billing and collection of such charges. The problem lies in business
practices AT & T has adopted for billing and collecting on behalf of itself and myriad third-party
companies for various third-party products and services.” First Amended Compl. (“FAC”) ¶ 1. This
practice is known as “cramming.” See generally In the Matter of Long Distance Direct, Inc., 14
F.C.C.R. 314, 315, 1998 WL 1059642 (F.C.C. Dec.16, 1998) (defining cramming as: “the practice
of including, placing, or submitting unauthorized, misleading, or deceptive charges for products
or services on an end-user consumer's telephone bill.”).


AT & T, Inc. is a Delaware Corporation with headquarters in Dallas, Texas and is the largest
provider of wireline telephone service in the country. FAC ¶ 9. AT & T, Inc. conducts significant
business in California yet it claims to “own (directly) no telephone poles, no lines, no switching
stations; it purports to have no employees.” Id. ¶ 10. AT & T conducts its business through its
many subsidiaries including AT & T Services, AT & T Operations, and the AT & T local exchange
carriers (“LECs”). Id. AT & T Services, Inc. (“AT & T Services”) is a Delaware Corporation,
registered to do business in California, and is a wholly owned subsidiary of AT & T, Inc. Id. ¶
11. AT & T Services manages customer billing and collections on behalf of AT & T, Inc. This
includes management of online billing and payments and administration of the AT & T website.
Id. AT & T Operations, Inc. (“AT & T Operations”) is a Delaware Corporation, registered to
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do business in California. AT & T Operations enters into billing and collection service contracts
with various billing aggregation companies (“billing aggregators”) on behalf of the AT & T local
exchange carriers (“LECs”). Id. ¶ 12. Pacific Bell is a California corporation with headquarters in
San Francisco. AT & T California is an LEC that directly bills its customers for charges passed on
to it by billing aggregators and third-party service providers. Id. ¶ 13.


AT & T's LECs, such as Pacific Bell, bill and collect revenue on behalf of third-party service
providers. Third-party service providers offer products and services including long distance calling
plans and voice mail. They also provide services that are not directly related to phone use, such
as automobile roadside assistance, personalized diet plans, and credit rating repair. Id. ¶¶ 20–23.
These products and services are typically subscription-based, automatically renew, and appear on
customer's AT & T telephone bills. Id. ¶ 24.


*2  AT & T is compensated for the billing and collection services it provides on behalf of the
third-party service providers by retaining a portion of the amounts billed to the customers. Id. ¶
25. “Due to costs and other factors, only the largest third-party service providers are able to bill
directly through AT & T.” Id. ¶ 26. Most bill through billing aggregators. “Billing aggregators act
as intermediaries between the service providers and LECs, opening the gate to the LECs' telephone
billing and collection system for service providers by contracting with the LECs to have charges on
behalf of their service provider clients placed on consumers' telephone bills and to have the LECs
collect those charges.” Id. ¶ 26. “AT & T typically purchases the accounts receivable from the
billing aggregators and other billers, bills and collects from its customers and then through a system
of allowances and refunds effectively remits to the billing aggregators and other billers the amount
of the collected sums minus its cut.” Id. ¶ 25. AT & T requires that all billing aggregators provide
bills in a “standardized, systemized computerized format” specified by AT & T. Id. ¶ 26. Billing
aggregators are compensated based on a portion, usually a percentage, of the revenue collected
from the bills that they submit to AT & T. Id. ¶ 27. The balance is then forwarded to the third-party
service providers after AT & T and the billing aggregators have taken their shares. Id. ¶ 28.


The complaint alleges that AT & T's LEC third-party billing system lacks sufficient safeguards
to prevent the billing and collection of unauthorized charges to wireline customers, and that
defendants have not erected greater safeguards because they profit from unauthorized billing. Id. ¶
31. “Unlike transactions made using checks and credit cards, which use signatures, highly private
account numbers and various other security measures, under the system used by AT & T the only
thing a billing aggregator or service provider needs in order to be able to charge a consumer for its
products and services is a telephone number. Once the service provider or billing aggregator has
the number, they can submit it to the LEC directly, or via a billing aggregator, to initiate billing
for services.” Id. ¶ 33. The complaint alleges that there are numerous mechanisms that AT & T
could put into place to protect against the billing and collection of unauthorized charges, but that
“[n]onetheless, AT & T continues to bill and collect third-party charges, without taking sufficient
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steps to ensure that such charges have in fact been authorized by the person legally empowered
to authorize charges billed to that number.” Id. ¶ 41. Plaintiff alleges that AT & T knows, or is
reckless in not knowing, that its third-party billing and collection system is subject to widespread
abuse, and that it has, in fact, been so abused. Id. ¶ 39. AT & T has allegedly collected millions of
dollars from the billing of unauthorized charges. Id. ¶¶ 37–41.


*3  The complaint alleges that “AT & T has a policy and practice of not obtaining valid
authorizations directly from its telephone customers, but purports to rely upon its billing
aggregators and/or third-party services providers to obtain such authorizations, even though it
knows or is reckless in not knowing that the billing aggregators and/or third-party service providers
are not obtaining such authorizations.” Id. ¶ 42. The complaint alleges that AT & T uses a
standardized contract with its billing aggregators that purports to shift the burden to the billing
aggregators to submit billing only from third-party providers who represent that they will only
submit billing based upon valid authorizations. Id. “AT & T places this responsibility-shifting
language into its contracts with the billing aggregators so as to seek to give it plausible deniability
with respect to the unauthorized charges for which it bills its customers that it knows or is reckless
in not knowing are not based on valid authorizations.” Id. Plaintiff alleges that AT & T's conduct is
a “deliberate and willful scheme to cheat large numbers of people out of small amounts of money.”
Id. ¶ 45. Plaintiff further alleges that “because the amount of these charges is small on an individual
basis—as little as a few dollars to at most several hundred dollars per customer over the course of a
year—and because of AT & T's and the billing aggregators' vast resources and superior bargaining
power, AT & T and the billing aggregators employ this scheme with the expectation that their
illegal conduct will, if detected, go unpunished.” Id. ¶ 46.


Plaintiff alleges that “AT & T's billing and collection of unauthorized charges is further exacerbated
by the misleading and deceptive nature of the telephone bills it uniformly sends to customers.
AT & T's telephone bills are misleading and deceptive in that consumers are led to believe that
the charges on the bill are legitimate by the very fact of their inclusion in the amount indicated
as owed to AT & T on the bill. The placing of a charge for products or services on a telephone
bill is a representation that the subscriber has in fact authorized any such charge included on the
bill and actually owes that sum.” Id. ¶ 52. Plaintiff also alleges that “[t]he charges that appear on
customers' bills are not sufficiently identified or explained; thus, a reasonable consumer cannot
determine whether he or she actually requested and received the services for which the charge
is made,” id. ¶ 54, and that the bills “uniformly contain misleading and/or unclear descriptions
of the manner in which disputes regarding the third-party charges could be addressed and lack
sufficient information (such as the date the charges were authorized, the manner in which they
were authorized, the name of the person who authorized the charges, etc.) such that reasonable
customers could inquire about, or contest, charges on the bill.” Id. ¶ 55.
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*4  Plaintiff Joy Nwabueze was at all relevant times an AT & T local wireline customer. Id. ¶ 56.
AT & T mailed plaintiff her bill each month, and the amount owed was withdrawn directly from
plaintiff's checking account through an automatic bill payment system. Id. ¶ 57. Plaintiff noticed
unauthorized charges on both her November and December 2008 bills. Id. ¶ 58. Both charges
were for $12.95 and were reportedly made on behalf of a third-party service provider known
as “Voicemail Club.” Id. Plaintiff alleges that she is the only person with authority to authorize
charges to her telephone bill, and that she never authorized these charges from Voicemail Club. Id.
¶ 59. Plaintiff has not yet been fully refunded for these charges and, despite having provided notice
to AT & T, has not received assurances that her future bills will not contain additional unauthorized
charges. Id. ¶ 60.


Plaintiff seeks to represent a nationwide class of all AT & T local wireline customers with
respect to whom AT & T billed charges for third-party products and services using its billing and
collection system. Id. ¶ 61. Plaintiff also seeks to represent a California sub-class of similar AT
& T local wireline customers. Id. ¶ 62. The complaint alleges the following causes of action: (1)
violation of the Racketeer Influenced Corrupt Organizations Act (“RICO”), 18 U.S.C. § 1962(c);
(2) conspiracy to violate RICO, 18 U.S.C. § 1962(d); (3) violation of the Communications Act
of 1934, 47 U.S.C. § 201 et seq., and the Truth–in–Billing Regulations, 47 C.F.R. § 64.2401; (4)
breach of contract; (5) tortious interference with contract; (6) breach of trust 2 ; (7) violation of
California Public Utilities Code § 2890; and (8) violation of California Business and Professions
Code § 17200. The complaint seeks, inter alia, damages and “an injunction prohibiting Defendants
from continuing their conduct complained of herein.” FAC Prayer for Relief ¶¶ 3, 6.


2 Although the complaint states the claim as “breach of trust,” it is evident from the parties'
briefing on the motion to dismiss that plaintiff's claim is actually for breach of fiduciary duty.


LEGAL STANDARD


Under Federal Rule of Civil Procedure 12(b)(6), a district court must dismiss a complaint if it
fails to state a claim upon which relief can be granted. To survive a Rule 12(b)(6) motion to
dismiss, the plaintiff must allege “enough facts to state a claim to relief that is plausible on its
face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007).
This “facial plausibility” standard requires the plaintiff to allege facts that add up to “more than
a sheer possibility that a defendant has acted unlawfully.” Ashcroft v. Iqbal, 556 U.S. 662, ––––,
129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009). Although courts do not require “heightened fact
pleading of specifics,” Twombly, 550 U.S. at 544, a plaintiff must provide “more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do,” id. at 555.
The plaintiff must allege facts sufficient to “raise a right to relief above the speculative level.” Id.
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*5  In deciding whether the plaintiff has stated a claim, the Court must assume that the plaintiff's
allegations are true and must draw all reasonable inferences in his or her favor. Usher v. City
of Los Angeles, 828 F.2d 556, 561 (9th Cir.1987). However, the court is not required to accept
as true “allegations that are merely conclusory, unwarranted deductions of fact, or unreasonable
inferences.” St. Clare v. Gilead Scis., Inc. (In re Gilead Scis. Sec. Litig.), 536 F.3d 1049, 1055 (9th
Cir.2008). Moreover, “the tenet that a court must accept as true all of the allegations contained in
a complaint is inapplicable to legal conclusions.” Iqbal, 129 S.Ct. at 1949.


If the Court dismisses a complaint, it must decide whether to grant leave to amend. The Ninth
Circuit has “repeatedly held that a district court should grant leave to amend even if no request to
amend the pleading was made, unless it determines that the pleading could not possibly be cured
by the allegation of other facts.” Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir.2000) (citations and
internal quotation marks omitted).


DISCUSSION


I. Racketeer Influenced Corrupt Organizations Act (“RICO”)
Plaintiff's first and second causes of action allege violations of the Racketeer Influenced Corrupt
Organizations Act (“RICO”), 18 U.S.C. §§ 1961–1968. RICO grants a private right of action to
any person “injured in his business or property by reason of a violation of section 1962.” 18 U.S.C.
§ 1964(c). The first cause of action alleges a violation of 18 U.S.C. § 1962(c), which provides:


It shall be unlawful for any person employed by or associated with any enterprise
engaged in, or the activities of which affect, interstate or foreign commerce, to
conduct or participate, directly or indirectly, in the conduct of such enterprise's
affairs through a pattern of racketeering activity or collection of unlawful debt.


The second cause of action alleges a violation of 18 U.S.C. § 1962(d), which provides:


It shall be unlawful for any person to conspire to violate any of the provisions
of subsection (a), (b), or (c) of this section.


“[T]he survival of plaintiffs' claim under § 1962(c) will ensure the survival of their claim under
§ 1962(d),” Odom v. Microsoft Corp., 486 F.3d 541, 547 (9th Cir.2007) (en banc), and thus
the Court only addresses whether plaintiff has stated a claim under § 1962(c). To state a claim
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under § 1962(c), plaintiff must allege “(1) conduct (2) of an enterprise (3) through a pattern (4)
of racketeering activity (known as ‘predicate acts') (5) causing injury to plaintiff's business or
property.” Grimmett v. Brown, 75 F.3d 506, 510 (9th Cir.1996) (citing 18 U.S.C. §§ 1964(c),
1962(c)). “Racketeering activity” is any act indictable under several provisions of Title 18 of the
United States Code.


Plaintiff alleges that defendants committed the “predicate acts” of mail fraud, bank fraud, and
wire fraud “by knowingly and intentionally implementing [a] scheme to bill and collect ... for
unauthorized charges from its customers.” FAC ¶ 88. Defendants allegedly did this by using the
mails and wire communications to: (1) bill customers for “phony, unauthorized charges,” (2)
collect payments from those customers, and (3) communicate with the billing aggregators and
third party service providers. Id. ¶¶ 89–92. Plaintiff alleges that these predicate acts comprise a
“pattern of racketeering activity” and that defendants, the billing aggregators, and the third party
service providers comprise an “enterprise” as defined in the RICO statute. Id. ¶¶ 83–92.


*6  Defendants contend that plaintiff's allegations of wire, mail, and bank fraud are not stated with
particularity as required by Federal Rule of Civil Procedure 9(b). Rule 9(b) provides that “In all
averments of fraud ..., the circumstances constituting fraud ... shall be stated with particularity.
Malice, intent, knowledge, and other condition of mind of a person may be averred generally.” Fed.
R. Civ. Proc. 9(b). Rule 9(b) “requires the identification of the circumstances constituting fraud
so that the defendant can prepare an adequate answer from the allegations.” Schreiber Distrib.
Co. v. ServWell Furniture Co., 806 F.2d 1393, 1400 (9th Cir.1986) (internal quotation marks
omitted). “[T]he pleader must state the time, place, and specific content of the false representations
as well as the identities of the parties to the misrepresentation.” Id. at 1401. “While the factual
circumstances of the fraud itself must be alleged with particularity, the state of mind—or scienter
—of the defendants may be alleged generally.” Odom, 486 F.3d at 554.


The gravamen of plaintiff's fraud allegations is that “AT & T's telephone bills are misleading and
deceptive in that consumers are led to believe that the charges on the bill are legitimate by the very
fact of their inclusion in the amount indicated as owed to AT & T on the bill. The placing of a
charge for products or services on a telephone bill is a representation that the subscriber has in fact
authorized any such charge included on the bill and actually owes that sum.” FAC ¶ 52; id. ¶ 53
(“AT & T bills customers for charges and represents to them that they owe money (i.e., charges
were authorized) when AT & T either knows that the charges were not authorized or acts in reckless
disregard of the likelihood that the charges were not authorized.”). Plaintiff's opposition confirms
that these allegations are the basis of the fraud: “the FAC clearly and specifically alleges the nature
of the mail, wire and bank fraud by the uniform and false representation in all of defendants' bills
that the amounts billed and collected are authorized and owed by the customer.” Opposition at
8:7–9 (citing FAC ¶¶ 1–4, 52–53, 56–59). Plaintiff also asserts that the FAC alleges the specific
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facts with regard to the plaintiff by alleging the dates of the two specific bills and the amounts of
the two fraudulent charges. FAC ¶¶ 56–59.


The Court finds that these allegations are sufficient. The FAC alleges that defendants implemented
a scheme to defraud by billing and collecting for charges that they knew were unauthorized and
were not owed. Defendants' reliance on Katzman v. Victoria's Secret Catalogue, 167 F.R.D. 649
(S.D.N.Y.1996), is unavailing. In Katzman, the plaintiffs alleged that “the catalogs contain the
representation that ‘all the prices and deals in the Catalogues are the same for all those who receive
them.’ ” Id. at 655. The court found those allegations insufficient to state a RICO claim because the
plaintiffs “have not, and cannot, point to any language in a VSC catalogue which actually makes
such a statement. Moreover, they have not provided any basis upon which the language contained
in the catalogues could be construed as making such a representation.” Id. at 655–56. Here, the
FAC alleges that defendants intentionally charge consumers for products and services that they
have not requested or authorized, and the FAC contains detailed allegations about, inter alia, the
numerous sources putting defendants on notice of the widespread incidence of authorized third-
party billing.


*7  Defendants also assert that plaintiff has not sufficiently alleged a “criminal enterprise” under
RICO.


Here, plaintiff alleges that the criminal enterprise included defendants AT & T, Inc., AT & T
Services, AT & T Operations and AT & T California as well as billing aggregators and hundreds
of third party service providers for which AT & T provided third party billing services. FAC ¶ 83.
Plaintiff alleges that each member of the enterprise played a role in obtaining, transmitting, billing
and collecting “phony, unauthorized charges on AT & T's bills under the direction of AT & T and
pursuant to its scheme to bill and collect millions of dollars for unauthorized charges from AT &
T's customers.” Id. ¶ 84. Plaintiff further alleges that:


AT & T adopted and implemented one centrally managed, uniform, nationwide
scheme to defraud its customers by billing and collecting a percentage of
bogus and unauthorized charges from its customers, and for the purposes of
implementing this fraudulent scheme AT & T associated itself with the billing
aggregators and third party providers by entering into dozens of virtually
identical contractual relationships with billing aggregators operating nationwide
setting forth the terms and conditions upon which the billing aggregators, and in
turn, the third party providers, would be permitted to utilize AT & T's billing and
collection system for purposes of submitting the bogus and unauthorized charges
to AT & T's customers, while simultaneously permitting AT & T to falsely claim
that it was the billing aggregators and the third party providers, not AT & T,
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that submitted the bogus unauthorized charges. As part of the scheme, AT &
T shares with the billing aggregators and third party providers a portion of the
proceeds of the fraudulent, bogus, unauthorized charges that AT & T bills and
collects from its customers through the fraudulent scheme [ ] that inures to the
benefit of AT & T.


FAC ¶ 85.


Defendants argue that plaintiff's allegations are similar to those found deficient in In re Jamster
Marketing Litigation, No. 05cv0819 JM(CAB), 2009 WL 1456632 (S.D.Cal. May 22, 2009). In
Jamster, mobile telephone service customers brought a RICO claim against wireless providers
and content providers. The plaintiffs alleged that the content providers “engaged in fraudulent
advertising and agreed with Wireless Providers to bill mobile service customers for services and
content which they had not authorized and/or requested ... [and] colluded with Wireless Providers
to share revenues that were collected as part of the enterprise.” Jamster, 2009 WL 1456632, at
*5. The Jamster plaintiffs further described the scheme as follows: “Content Providers would
advertise the services which would lead to fraudulent charges, and the Wireless Providers would
actually bill and collect the payments from customers, keep a portion for themselves as payment
for their part in the fraudulent enterprise and pay the remainder to the Content Providers.” Id. at
*6. The court dismissed the plaintiff's complaint.


*8  [Plaintiff's] allegations fail to particularly establish that Wireless Providers
and Content Providers had the common purpose of increasing their revenues by
fraudulent means. Further, the court notes that [plaintiffs] fail to allege that AT
& T created, sponsored, approved, or otherwise adopted the alleged deceptive
advertising issued by Content Providers.


Id. at *6–7 (internal formatting omitted). For reasons articulated below, the Court finds Jamster
distinguishable.


An enterprise is defined as “any individual, partnership, corporation, association, or other legal
entity, and any union or group of individuals associated in fact although not a legal entity.” 18
U.S.C. § 1961(4). The Supreme Court has identified a RICO enterprise as “a group of persons
associated together for a common purpose of engaging in a course of conduct.” United States v.
Turkette, 452 U.S. 576, 583, 101 S.Ct. 2524, 69 L.Ed.2d 246 (1981). The Ninth Circuit recently
held that to meet the “enterprise” element of a RICO claim, a plaintiff must allege facts that will
demonstrate (1) that defendant has “associated for a common purpose of engaging in a course of
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conduct”; (2) that there is an “ongoing organization either formal or informal” which “is a vehicle
for the commission of two or more predicate crimes”; and (3) “that the various units function as a
continuing unit,” meaning that the “associates' behavior was ongoing rather than isolated activity.”
Odom, 486 F.3d at 553.


The Court finds that plaintiff's allegations of an enterprise are sufficient, and on this point agrees
with Judge Armstrong's analysis of substantially similar RICO allegations in Moore v. Verizon
Commc'ns Inc., C 09–1823 SBA, 2010 WL 3619877 (N.D.Cal. Sept.10, 2010), a case which
challenges Verizon's third-party billing practices. Judge Armstrong denied the defendants' motion
to dismiss the RICO claim, and distinguished Jamster:


While the general nature of this case is similar to that of Jamster, Plaintiffs' allegations here are
more particularized with respect to the enterprise's common purpose. For example, the instant
Plaintiffs allege that the enterprise worked together to create, implement, and share the profits of
the fraudulent scheme, the success of which depended upon the active and knowing participation
of Defendants and the aggregators and service providers. (See FAC ¶¶ 1–4, 38–41, 50–58, 61–
63.) Plaintiffs further allege that Defendants could not have implemented the fraudulent scheme
without the service providers originating the fraudulent charges; and the aggregators and service
providers could not have implemented the fraudulent scheme without Defendants' agreement to
purchase, bill, and share the profits from the unauthorized fraudulent charges and Defendants'
refusal to insist upon antifraud provisions in the contracts with the aggregators and service
providers. (Id.)


Moreover, Plaintiffs allege that the Defendants, the billing aggregators, and service providers
exploited Defendants' faulty billing practices, which allowed for the placement of unauthorized
charges on customers' bills: “All the way up and down the line, Verizon, the billing aggregators
and the third-party providers know that the billing and collection system used lacks sufficient
checks and safeguards to prevent unauthorized charges from being added to customers' wireline
telephone bills—indeed, to the contrary, they all know that there is a significant likelihood of
unauthorized charges, given the system presently used—and they have knowingly exploited
those defective systems to implement and carry out their fraudulent scheme.” (Id. at ¶ 6.)
In sum, Plaintiffs' particularized allegations regarding the enterprise's deliberate exploitation
of Defendants' faulty billing practices to further their common purpose—to enable collection
of millions of dollars in fraudulent charges—are sufficient at the pleading stage to allege an
associated-in-fact enterprise.


*9  Id. at *4–6.


Judge Armstrong found the allegations in Moore more analogous to Odom, 486 F.3d 541 (9th
Cir.2007). In Odom, the plaintiffs alleged that the “defendants had the common purpose of
increasing the number of people using Microsoft's Internet Service, and doing so by fraudulent
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means. Best Buy furthered this common purpose by distributing Microsoft Internet Trial CD's
and conveying its customers' debit and credit card information to Microsoft. Microsoft then used
the information to activate customer accounts.” Id. at 552. In denying the defendants' motion to
dismiss the RICO claim, the Ninth Circuit explained “[t]hese allegations are more than adequate
to establish, if true, that Microsoft and Best Buy had a common purpose of increasing the number
of people using Microsoft's Internet service through fraudulent means.” Id. Here, as in Odom,
plaintiffs have alleged that the enterprise knowingly exploited defendants' defective third-party
billing and collecting system to place unauthorized charges on customers' accounts. Accordingly,
the Court DENIES defendants' motion to dismiss the RICO claim.


II. Communications Act


A. 47 U.S.C. § 201
Plaintiff's third cause of action alleges that defendants have violated Section 201 of Title II of the
Federal Communications Act, 47 U.S.C. § 201, and the “Truth–in–Billing” regulations adopted
by the Federal Communications Commission (“FCC”), 47 C.F.R. § 64.2401. Plaintiff alleges that
defendants violated Section 201 by billing for an unjust or unreasonable charge in connection with
an interstate communication service. Section 201(b) provides:


(b) All charges, practices, classifications, and regulations for and in connection
with such communication service [i.e., interstate or foreign communication by
wire or radio], shall be just and reasonable, and any such charge, practice,
classification, or regulation that is unjust or unreasonable is declared to be
unlawful....


47 U.S.C. § 201(b). Plaintiff alleges that defendants' practice of billing and collecting unauthorized
third-party charges is “unjust” and “unreasonable,” and therefore violates this statute. FAC ¶ 109.


Defendants contend that this claim fails as a matter of law because Section 201(b) does not apply
to third-party billing and collection services. Defendants argue that the conduct alleged here—
improper billing for services provided by third parties—is outside the scope of Section 201(b)
because the activity is neither “for” nor “in connection with” the provision of any interstate
communication service by Pacific Bell.


Defendants rely on Brittan Communications International Corporation v. Southwestern Bell
Telephone Company, 313 F.3d 899 (5th Cir.2002), cert. denied, 538 U.S. 1034, 123 S.Ct. 2091,
155 L.Ed.2d 1064 (2003). In Brittan, the defendant local telephone company provided third-
party billing and collection services for the plaintiff long-distance company. After receiving
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customer complaints about cramming, the defendant suspended billing and collection services
for the plaintiff, and the plaintiff sued. The plaintiff alleged that the suspension of billing and
collection services violated Section 202(a) of Title II. The district court granted judgment on the
pleadings in favor of the defendant, and the Fifth Circuit affirmed. The court noted that Title II of
the Communications Act “outlines the duties of common carriers in the provision of interstate or
foreign communications services,” and that under FCC precedent, “billing and collection services
that do not utilize communications over the common carrier's wire or radio facilities are not
‘communication services' regulated by Title II of the Communications Act.” Id. at 904. Instead, the
FCC had determined that such billing and collection services are “financial and administrative”
services outside the scope of Title II. Id. at 905. The court noted,


*10  Brittan has cited no FCC decision in which the FCC has altered its view that
billing and collection services provided by LECs to unaffiliated long-distance
providers fall outside the scope of Title II. See In the Matter of Federal–State
Joint Board on Universal Service, 13 F.C.C. Rcd. 24,744, ¶ 70 & n. 87 (1998)
(finding that billing and collection services are subject to Title II, but only as to
a carrier's own billing and collections). Likewise, Brittan has cited to no case
holding that billing and collection services fall within the scope of Title II.


Id. at 905–06; see also Int'l Audiotext Network, Inc. v. American Tel. & Tel. Co., 893 F.Supp.
1207, 1224–25 (S.D.N.Y.1994) (holding Title II does not regulate billing services that do not
utilize communications over the common carrier's wire or radio facilities); see also Chladek v.
Verizon N.Y., Inc., 96 Fed. Appx. 19, 22 (2d Cir.2004) (“Moreover, the FCC has determined that
billing and collection services are not ‘telecommunications services' as defined by Title II of the
Communications Act.”).


Plaintiff contends that the billing and collection services at issue here are covered by Title II
because the FAC alleges that defendants purchase the accounts receivable from the aggregators
and third-party providers, and then bill their customers and collect from them for those charges.
See FAC ¶ 25 (“AT & T typically purchases the accounts receivable from the billing aggregators
and other billers, bills and collects from its customers and then through a system of allowances and
refunds, effectively remits to the billing aggregators and other billers the amount of the collected
sums minus its cut.”). Thus, plaintiff contends, the FAC challenges the “carrier's own billing
and collections,” which Brittan recognized was covered by Title II. Brittan, 313 F.3d at 905–
06. Plaintiff does not cite any authority for the proposition that third party billing and collection
services are covered by Title II if the carrier first purchases the accounts from the third parties.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998268071&pubNum=0004493&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998268071&pubNum=0004493&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995159203&pubNum=345&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=RP&fi=co_pp_sp_345_1224&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1224 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995159203&pubNum=345&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=RP&fi=co_pp_sp_345_1224&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1224 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004331830&pubNum=6538&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=RP&fi=co_pp_sp_6538_22&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_22 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004331830&pubNum=6538&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=RP&fi=co_pp_sp_6538_22&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_22 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002753764&pubNum=506&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=RP&fi=co_pp_sp_506_905&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_905 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002753764&pubNum=506&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=RP&fi=co_pp_sp_506_905&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_905 





Nwabueze v. AT & T Inc., Not Reported in F.Supp.2d (2011)
2011 WL 332473, RICO Bus.Disp.Guide 11,996


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


The Court concludes that under Brittan and the FCC precedent discussed therein, billing for third
party services is not subject to regulation under Title II. As Brittan makes clear, what the FCC
found determinative was whether the services at issue “utilize communications over the common
carrier's wire or radio facilities.” Id. at 904. Regardless of whether defendants purchase the third
party accounts receivable prior to billing customers for the third party services, the nature of the
services is the same: the services are rendered by third parties, and do not “utilize communications
over the common carrier's wire or radio facilities.” Id.; see also Int'l Audiotext Network, 893
F.Supp. at 1224 (“The relevant principle that can be extracted from these FCC decisions is that it is
communications services that are regulated by Title II of the Communications Act, and that ‘billing
services' that do not utilize communications over the common carrier's wire or radio facilities are
not.”). Accordingly, the Court GRANTS defendants' motion to dismiss this claim without leave
to amend.


B. Truth–in–Billing Requirements, 47 C.F.R. § 64.2401
*11  Plaintiff's third cause of action also alleges a violation of the “Truth–in–Billing
Requirements,” 47 C.F.R. § 64.2401. Specifically, plaintiff alleges that defendants violated
subsections (b) and (d) of that regulation. Those subsections provide,


(b) Descriptions of billed charges. Charges contained on telephone bills must be accompanied
by a brief, clear, non-misleading, plain language description of the service or services rendered.
The description must be sufficiently clear in presentation and specific enough in content so that
customers can accurately assess that the services for which they are billed correspond to those
that they have requested and received, and that the costs assessed for those services conform to
their understanding of the price charged.


...


(d) Clear and conspicuous disclosure of inquiry contacts. Telephone bills must contain clear
and conspicuous disclosure of any information that the subscriber may need to make inquiries
about, or contest, charges on the bill. Common carriers must prominently display on each bill
a toll-free number or numbers by which subscribers may inquire or dispute any charges on
the bill. A carrier may list a toll-free number for a billing agent, clearinghouse, or other third
party, provided such party possesses sufficient information to answer questions concerning the
subscriber's account and is fully authorized to resolve the consumer's complaints on the carrier's
behalf. Where the subscriber does not receive a paper copy of his or her telephone bill, but
instead accesses that bill only by e-mail or internet, the carrier may comply with this requirement
by providing on the bill an e-mail or web site address. Each carrier must make a business address
available upon request from a consumer.
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47 C.F.R. § 2401(b), (d). The FAC alleges that “[t]he charges contained on Defendants' bills
were not accompanied by ‘clear, non-misleading, plain language description of the service or
services rendered’ nor did they ‘contain clear and conspicuous disclosure of any information that
the subscriber may need to make inquiries about, or contest, charges on the bill,’ in violation of
47 C.F.R. § 64.2401.” FAC ¶ 111.


Defendants contend that the Truth–in–Billing regulations only apply to a carrier's billing for its
own telecommunications services, and do not apply to billing for the services of a third party.
Defendants cite the FCC's order adopting the Truth–in–Billing regulations, in which the FCC
explained,


[The FCC] has jurisdiction under Title II to regulate the manner in which a
carrier bills and collects for its own interstate offerings, because such billing is
an integral part of that carrier's communications service. The guidelines adopted
here apply to the carrier providing service to customers, not to those carriers'
billing agents. Thus, for example, even where an interexchange carrier (or other
carrier) uses the billing and collection services of a LEC or other third-party
billing agent, the interexchange carrier still bears the responsibility of ensuring
that such charges appear on the bill remitted to the consumer in a manner
that complies with the principles set forth in this Order. The Commission's
Detariffing Order specifically stated that a carrier's billing and collection for its
own service, as opposed to billing services provided to other carriers, is subject
to the Commission's Title II jurisdiction.


*12  In the Matter of Truth–in–Billing and Billing Format, 14 F.C.C.R. 7492, 7506–07 ¶ 25 (May
11, 1999).


Plaintiff's opposition does not address the Truth–in–Billing regulations, and thus appears to
concede the inapplicability of 47 C.F.R. § 64.2401 to the billing and collecting activities at issue.
The Court agrees with defendants that this regulation applies to “a carrier's billing and collection
for its own service, as opposed to billing services provided to other carriers,” id., and thus does
not apply to defendants' billing and collection for third party services. Accordingly, the Court
DISMISSES plaintiff's claim without leave to amend.


III. State law claims


A. Exclusive jurisdiction
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Defendants contend that plaintiffs' state law claims should be dismissed because they are within
the exclusive jurisdiction of the California Public Utilities Commission (CPUC). The CPUC is a
state agency that derives its authority from the California Constitution. Cal. Const. Art. XII, §§
1–6. The CPUC has authority over “[p]rivate corporations ... that own, operate, control or manage
a line ... or system ... for the ... transmission of telephone and telegraph messages.” Id. at § 3. “The
commission may fix rates, establish rules, examine records, issue subpoenas, administer oaths,
take testimony, punish for contempt, and prescribe a uniform system of accounts for all public
utilities subject to its jurisdiction.” Id. at § 6.


The California legislature has delegated authority to the CPUC to regulate the third-party billing
practices complained of in this action—namely cramming. See e.g. Cal. Pub. Util.Code §§ 2889.5,
2890(a), 2889.9(a), 2889.9(I), and 2890.1. Pursuant to this authority, in early 2000 the CPUC
initiated a rulemaking proceeding (R.00–02–004) to establish consumer protection rules, including
rules related to third-party billing. See Stats 2000, ch. 931 Section (c). In 2001, the CPUC issued
its First Interim Decision imposing interim rules, implementing what the CPUC described as
the “anti-cramming” legislation codified in Sections 2889.0 and 2890 of the Public Utilities
Code. Dec. No. 01–07–030, Interim Opinion Adopting Interim Rules Governing the Inclusion
of Non–Communications–Related Charges in Telephone Bills (July 12, 2001), at 2 (hereinafter
“Interim Non–Com Rules”). 3  Following an evaluation of that initial decision, the CPUC adopted
a Second Interim Decision in May 2004. See Dec. No. 04–05–057, Interim Decision Issuing
General Order 168, Rules Governing Telecommunication Consumer Protection (May 27, 2004).
Shortly thereafter, the CPUC stayed the Second Interim Decision pending further examination, in
part because carriers were experiencing difficulties making the “substantial and complex changes
to carrier billing systems, computer systems or contracts for vendor services” required by those
interim rules. Id. at 2–3.


3 Although the third-party billing rules developed in the CPUC's rulemaking initially applied
only to the third party billing of non-communication related-services and products, the
third party billing rules ultimately adopted by the CPUC, and in place currently, apply to
all third party billing, whether for communications or non-communications services and
products. See Dec. 06–03–013, Decision Issuing Revised General Order 168, Market Rules
to Empower Telecommunications Consumers and to Prevent Fraud (Mar. 2, 2006), at 10–
16 (hereinafter “Dec. 06–03–313”).


On March 2, 2006, the CPUC issued Decision No. 06–03–013, the current version of the third
party billing and cramming rules. Dec. 06–03–013, Decision Issuing Revised General Order 168,
Market Rules to Empower Telecommunications Consumers and to Prevent Fraud (Mar. 2, 2006)
(hereinafter “Dec. 06–03–313”) (found at Docket No. 45). In that Decision, the CPUC repealed the
“Interim Non–Com Rules,” which had, inter alia, directed carriers to obtain their subscribers' prior
written authorization before placing non-communications-related charges on their subscribers'
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bills, and mandated the use of a personal identification number (PIN) or equivalent security device
before subscribers could initiate a transaction that results in a non-communications-related charge
being placed on a phone bill. Id. at 79 (describing Interim Non–Com Rules). In repealing the
Interim Non–Com Rules, the CPUC stated, inter alia, that “we recognize that key elements of
the Interim Non–Com Rules, namely the ‘opt-in’ and ‘PIN’ requirements, may be inconvenient
for consumers and unduly burdensome for carriers,” and the CPUC found it significant that in
the four years that the Interim Rules had been in place, no carrier had elected to offer this billing
service pursuant to the requirements imposed by the Non–Com rules. Id. at 85–86. The CPUC also
found that repeal of the Interim Non–Com Rules “likely will not result in any significant detriment
to consumers” and that “[c]onsumers continue to benefit from significant statutory protections.
The protections in P.U.Code §§ 2889.9 and 2890 forbid placement of unauthorized charges on a
telephone bill, prohibit disconnection of local service for nonpayment of any non-communications
charge, require disclosure of how to resolve a cramming complaint, and provide a means for
expeditiously resolving a dispute regarding an allegedly unauthorized charge.” Id. at 88–89. The
CPUC also noted that “Laws of general applicability, such as contract law and Bus. & Prof.Code
§ 17[200], also shield consumers for liability from unauthorized charges.” Id. at 89 n. 250.


*13  In Decision 06–03–013, the CPUC adopted new cramming rules that “address and clarify
carriers' responsibilities under existing statutes.” Id. at 91. The cramming rules provide that “a
carrier's responsibility to avoid placing unauthorized charges on its customers' phone bills extends
to situations where a charge may originate with a billing agent or third party vendor”; “reiterate and
establish guidelines regarding the ‘rebuttable presumption that an unverified charge for a product
or service was not authorized by the user’ ”; “make it clear that significant remedies are afforded
to consumers who have been crammed”; and “provide that a carrier must resolve a cramming
complaint within thirty days of the date the carrier received the complaint.” Id. at 92–94. The
CPUC's decision also states that the cramming rules “shall not be interpreted to create any new
private right of action, to abridge or alter a right of action under any other state or federal law,
or to create liability that would not exist absent the foregoing rules,” id. at 62, and that it was the
CPUC's intent “to ensure that individuals with grievances based on the G.O. 168 rules come to
the Commission for resolution.” Id. at 59.


In the same decision, the CPUC also adopted additional measures to address cramming, including
(1) formal and informal enhanced enforcement of the anti-cramming regulations, (2) expanding
a toll-free hotline “to facilitate rapid identification of telecommunications carriers engaged in
fraudulent conduct and to identify fraud,” (3) increased cooperation with local law enforcement,
(4) further collaboration with federal government officials such as the Federal Communications
Commission (“FCC”) or Federal Trade Commission (“FTC”), and (5) creation of a special
Telecommunications Consumer Fraud Unit. Id. at 105–113.
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Defendants contend that the CPUC has “occupied the field of third party billing,” and thus that
this Court lacks jurisdiction over plaintiff's state law claims. Defendants rely on California Public
Utilities Code Section 1759, which states:


No court of this state, except the Supreme Court and the court of appeal, to
the extent specified in this article, shall have jurisdiction to review, reverse,
correct, or annul any order or decision of the commission or to suspend or delay
the execution or operation thereof, or to enjoin, restrain, or interfere with the
commission in the performance of its official duties, as provided by law and the
rules of court.


Cal. Pub. Util.Code § 1759.


Section 2106 of the Public Utilities Code, however, creates a private right of actions against utility
companies and provides:


Any public utility which does, causes to be done, or permits any act, matter,
or thing prohibited or declared unlawful, or which omits to do any act, matter,
or thing required to be done, either by the Constitution, any law of this State,
or any order or decision of the commission, shall be liable to the persons or
corporations affected thereby for all loss, damages, or injury caused thereby
or resulting therefrom. If the court finds that the act or omission was wilful, it
may, in addition to the actual damages, award exemplary damages. An action
to recover for such loss, damage, or injury may be brought in any court of
competent jurisdiction by any corporation or person.


*14  Cal. Pub. Util.Code § 2106.


The California Supreme Court has held that § 1759 bars private actions against utilities where the
relief granted would undermine a regulatory regime established by the CPUC. San Diego Gas &
Elec. Co. v. Superior Court (Covalt), 13 Cal.4th 893, 902–03, 55 Cal.Rptr.2d 724, 920 P.2d 669
(1996).


[A]n action for damages against a public utility pursuant to section 2106 is barred
by section 1759 not only when an award of damages would directly contravene
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a specific order or decision of the commission, i.e., when it would “reverse,
correct, or annul” that order or decision, but also when an award of damages
would simply have the effect of undermining a general supervisory or regulatory
policy of the commission, i.e., when it would “hinder” or “frustrate” or “interfere
with” or “obstruct” that policy.


Id. at 918, 55 Cal.Rptr.2d 724, 920 P.2d 669. “[W]hen the relief sought would have interfered
with a broad and continuing supervisory or regulatory program of the commission, the courts have
found such a hindrance and barred the action under section 1759.” Id. at 919, 55 Cal.Rptr.2d 724,
920 P.2d 669; see e.g., Waters v. Pac. Tel. Co., 12 Cal.3d 1, 10–12, 114 Cal.Rptr. 753, 523 P.2d 1161
(1974) (holding damage action for negligence in providing telephone service conflicted with PUC-
approved tariff limiting telephone customer to credit allowance for improper service). However,
courts are not prevented from acting in aid of, rather than derogation of the CPUC's jurisdiction.
Hartwell Corp. v. Superior Court, 27 Cal.4th 256, 275, 115 Cal.Rptr.2d 874, 38 P.3d 1098 (2007).


The California Supreme Court has established a three part test to determine whether Section 1759
precludes an action against a utility: (1) whether the CPUC had the authority to adopt a regulatory
policy; (2) whether the CPUC had exercised that authority; and (3) whether the court action would
hinder or interfere with the CPUC's exercise of regulatory authority. See id. at 266, 115 Cal.Rptr.2d
874, 38 P.3d 1098 (citing Covalt, 13 Cal.4th at 923, 926, 935, 55 Cal.Rptr.2d 724, 920 P.2d 669)).
Here, the parties agree that the first and second elements have been met, and the dispute focuses
on whether this lawsuit would hinder or interfere with the CPUC's exercise of regulatory authority
with respect to cramming. Defendants argue that the relief sought in the FAC would undermine, and
be inconsistent with, the CPUC's role in significant respects. Defendants note that plaintiff seeks
injunctive relief, and that the complaint challenges the “business practices AT & T has adopted
for billing and collecting on behalf of itself and myriad third-party companies,” (FAC ¶ 1), AT
& T's “computerized, standardized, routenized, systemized billing system” (FAC ¶ 26), AT & T's
relationship “with the third-party providers and aggregators involved in this system” (FAC ¶ 4),
and the overall concept of “[u]sing a telephone number as the basis for billing of products and
services” (FAC ¶ 34). Defendants also note that during the rulemaking proceedings, the CPUC
considered and rejected the relief sought in the FAC, such as the use of a PIN. Defendants argue
that for this Court to grant injunctive relief that “overhauls” AT & T's billing systems, or to award
damages based on the alleged inadequacies of AT & T's system, “it would effectively reverse
the CPUC's decision and regulatory framework concerning Public Utilities Code section 2890 by
replacing the CPUC's rules with its own.” Motion at 11:10–12.


*15  Plaintiff responds that this lawsuit simply seeks to stop defendants' cramming and recover
damages for past cramming, and that plaintiff does not ask the Court to impose any set of
procedures on AT & T or prescribe the specific steps that defendants must take to avoid the
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cramming that is taking place. 4  Plaintiff argues that the FAC's references to specific anti-fraud
measures that defendants could take simply demonstrate that there are feasible and effective
methods that defendants could implement to stop the cramming, and that those allegations should
not be taken as a request for any specific injunctive relief.


4 Relying on Coolman v. SBC Communications, Inc., No. B 170464, 2005 WL 120065
(Cal.Ct.App. Jan.20, 2005), plaintiff also argues that defendants are barred from arguing
exclusive jurisdiction based on collateral estoppel. In Coolman, the Court of Appeal rejected
AT & T's (then SBC) argument that the CPUC had exclusive jurisdiction over the plaintiff's
claims challenging cramming. The Court finds that Coolman does not have a preclusive
effect here because plaintiff has not shown that the underlying facts and conditions have
remained the same since the Coolman decision was rendered. The Coolman decision relied
heavily on CPUC's two prior Interim Decisions, discussed supra, and Coolman was issued
before Decision 06–03–013, which was issued in 2006. See United States Golf Ass'n v.
Arroyo Software Corp., 69 Cal.App.4th 607, 616, 81 Cal.Rptr.2d 708 (1999) (“Collateral
estoppel does not apply where there are changed conditions or new facts which did not exist
at the time of the prior judgment, or where the previous decision was based on different
substantive law.”).


Both parties rely on Hartwell Corporation v. Superior Court, 27 Cal.4th 256, 115 Cal.Rptr.2d
874, 38 P.3d 1098 (2002). In that case, the plaintiffs sued water providers regulated by the CPUC,
as well as industrial entities and water providers not regulated by the CPUC. The plaintiffs
sought injunctive relief and damages based on their allegations that certain well water was
contaminated. The Supreme Court analyzed whether those claims were subject to the exclusive
jurisdiction of the CPUC due to the CPUC's regulation of water quality. The court held that the
plaintiffs' claims for damages “on the theory that the public utilities provided unhealthy water,
even if that water actually met with DHS and PUC standards, would interfere with a ‘broad and
continuing supervisory or regulatory program’ of the PUC.” Id. at 276, 115 Cal.Rptr.2d 874, 38
P.3d 1098 (quoting Covalt, 13 Cal.4th at 919, 55 Cal.Rptr.2d 724, 920 P.2d 669). “A superior court
determination of the inadequacy of a DHS water quality standard applied by the PUC would not
only call DHS regulation into question, it would also undermine the propriety of a PUC ratemaking
determination” because in determining whether to approve a rate increase, the PUC must consider,
inter alia, whether treatment facilities are needed, and that determination, in turn, is made by
reference to applicable water quality standards. Id. In addition, the court noted that as part of the
CPUC's regulatory program, the PUC has provided a safe harbor for public utilities if they comply
with DHS standards, and “[a]n award of damages on the theory that the public utilities provided
unhealthy water, even if the water met DHS standards, ‘would plainly undermine the commission's
policy by holding the utility liable for not doing what the commission has repeatedly determined
that it and all similarly situated utilities were not required to do.’ ” Id. (quoting Covalt, 13 Cal.4th
at 950, 55 Cal.Rptr.2d 724, 920 P.2d 669).
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In contrast, the court held that the plaintiffs' claims for damages based on the theory that the
drinking water failed to meet federal and state drinking water standards were not preempted by
Section 1759. Id. at 276–77, 55 Cal.Rptr.2d 724, 920 P.2d 669. The court recognized that the
PUC had issued a final opinion on water quality in which it made a retrospective finding that the
regulated defendants had substantially complied with DHS drinking water standards for the past
25 years. However, that factual finding was not part of a broad and continuing program to regulate
public utility water quality, and “[a]lthough a PUC factual finding may be part of a future remedial
program, a lawsuit for damages based on past violations of water quality standards would not
interfere with such a prospective regulatory program.” Id. at 277, 55 Cal.Rptr.2d 724, 920 P.2d
669. The court noted that the PUC can redress violations in a variety of ways, “but these remedies
are essentially prospective in nature .... and do not redress injuries for past wrongs.” Id. “Here,
plaintiffs alleged injuries caused by water that failed to meet state and federal drinking water
standards ‘for many years.’ Because the PUC cannot provide for such relief for past violations,
those damage actions would not interfere with the PUC in implementing its supervisory and
regulatory policies to prevent future harm.” Id.


*16  The court analyzed the plaintiffs' claims for injunctive relief separately from damages. The
plaintiffs sought injunctive relief for current water quality violations. The court held that “a court
injunction after a jury finding of DHS standards violations would ‘interfere with the commission
in the performance of its official duties ....‘ (§ 1759). As part of its water quality investigation,
the PUC determined, not only whether the regulated utilities had complied with drinking water
standards for the past 25 years, but also whether they were currently complying with existing water
quality regulation.” Id. at 278, 55 Cal.Rptr.2d 724, 920 P.2d 669. As such, “[a] court injunction,
predicated on a contrary finding of utility noncompliance, would clearly conflict with the PUC's
decision and interfere with its regulatory functions in determining the need to establish prospective
remedial programs.” Id.


Applying the Hartwell analysis here, the Court concludes that Section 1759 bars plaintiff's
claims for injunctive relief, but not plaintiff's claims for damages. Plaintiff is correct that, unlike
Hartwell, the CPUC has not specifically found that AT & T's billing and collection practices are
in compliance with the CPUC's cramming rules, or that those practices are otherwise lawful, and
thus a court determination that AT & T's practices are unlawful would not present a direct conflict.
However, if plaintiff prevails in this case, in order to award injunctive relief the Court would
necessarily be required to determine the nature and specifics of defendants' third-party billing
practices and issue an order setting forth the revised practices to be followed going forward. For
example, the Court would be required to determine whether AT & T's use of a telephone number
as a basis for billing of products and services was permissible, and such determinations would
interfere with the CPUC's regulatory functions. Plaintiff asserts that the Court could simply order
broad injunctive relief that essentially orders defendants to stop cramming. However, “[i]njunctive



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1759&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996195543&pubNum=661&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996195543&pubNum=661&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996195543&pubNum=661&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1759&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996195543&pubNum=661&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1759&originatingDoc=I575f5607301f11e09d9dae30585baa87&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Nwabueze v. AT & T Inc., Not Reported in F.Supp.2d (2011)
2011 WL 332473, RICO Bus.Disp.Guide 11,996


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 21


relief ... must be tailored to remedy the specific harm alleged.” Stormans, Inc. v. Selecky, 586 F.3d
1109, 1140 (9th Cir.2009); see also Cook v. Craig, 55 Cal.App.3d 773, 786, 127 Cal.Rptr. 712
(1976) (“We may just as readily order the CHP to ‘obey all laws.’ It is elementary, of course, that
such broad orders are not available to plaintiffs or to anyone else.”). Plaintiff has not persuasively
articulated any form of injunctive relief that this Court could order that would be both meaningful
and specific, and that would not intrude on the CPUC's continuing regulatory program. 5


5 Plaintiff also asserts that CPUC jurisdiction would be limited to Pacific Bell, which is the
only regulated defendant. However, as defendants note, the alleged liability of the non-
regulated defendants is based solely on how their conduct impacts Pacific Bell's third party
billing practices, which the CPUC regulates.


On the other hand, the Court concludes that plaintiff's claims for damages are not barred by Section
1759 because, as in Hartwell, a lawsuit for damages based on past cramming violations would
not interfere with any prospective regulatory program. A determination that AT & T's billing
practices have resulted in past cramming violations does not in any way affect the CPUC's ongoing
regulation of the industry. As the Hartwell court recognized, “[b]ecause the PUC cannot provide
for such relief for past violations, those damage actions would not interfere with the PUC in
implementing its supervisory and regulatory policies to prevent future harm.” 27 Cal.4th at 277,
115 Cal.Rptr.2d 874, 38 P.3d 1098. In contrast, the damages claim in Waters v. Pacific Bell Co.,
12 Cal.3d 1, 114 Cal.Rptr. 753, 523 P.2d 1161 (1974), was barred by Section 1759 because there
the plaintiff sued a telephone company for failing to furnish adequate telephone service. The
California Supreme Court noted that “the commission has adopted a policy of limiting the liability
of telephone utilities such as Pacific for acts of ordinary negligence to a specified credit allowance,
as set forth in approved tariff schedules which form a contract with telephone service customers.
Since an award of substantial damages to plaintiff would be contrary to the policy adopted by the
commission and would interfere with the commission's regulation of telephone utilities, we have
concluded that section 1759 bars the instant action.” Waters, 12 Cal.3d at 4, 114 Cal.Rptr. 753, 523
P.2d 1161. Here, a finding of liability would not be contrary to any policy adopted by the CPUC
or otherwise interfere with the CPUC's regulation of telephone utilities.


*17  Defendants argue that the CPUC has expressed a clear intent that it be the forum where all
grievances about cramming are resolved, and they cite Decision 06–03–013. In that decision, the
CPUC stated, inter alia, that “[w]e have expertise in the telecommunications industry, and we
know how resolution of an individual matter may affect our continuing policies and programs,”
“[t]he Commission's ability to provide consumers appropriate redress obviates any need for private
litigation,” and “We are concerned that private litigation may undermine the effectiveness of the
Commission.” Dec. No. 06–03–013 at 59–60. However, those statements were made specifically
with regard to “the extent to which these rules may be the basis of court action by private
individuals or public law enforcement officials.” Id. at 59, 114 Cal.Rptr. 753, 523 P.2d 1161. The
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CPUC did not state that it had exclusive jurisdiction to review any and all grievances related to
cramming. Moreover, plaintiff does not allege any claims based on the CPUC's cramming rules,
and instead alleges claims based on violations of state law.


B. Primary jurisdiction
Alternatively, defendants contend that even if the Court has concurrent jurisdiction over plaintiffs'
state law claims, the Court should invoke the primary jurisdiction doctrine and refuse to exercise
its jurisdiction. “The doctrine of primary jurisdiction of regulatory agencies (also known as the
doctrines of prior resort and preliminary jurisdiction) is concerned with situations where an issue
should be addressed by an administrative agency for its initial determination because there is a
need for (1) uniformity of application of administrative regulations and uniformity of answers to
administrative questions, and (2) the expert and specialized knowledge of the relevant agency, i.e.,
the expertise that a regulatory agency can bring to a conflict.” Cundiff v. GTE California, Inc., 101
Cal.App.4th 1395, 1412, 125 Cal.Rptr.2d 445 (2002) (citing Farmers Ins. Exch. v. Superior Court,
2 Cal.4th 377, 386–90, 6 Cal.Rptr.2d 487, 826 P.2d 730 (1992)).


In light of the Court's conclusion that plaintiff's state law claims for injunctive relief are subject
to the CPUC's exclusive jurisdiction, the question is whether the Court should decline jurisdiction
over the damages claims in order to allow plaintiff to first seek relief from the Commission.
As stated above, the Court agrees that the CPUC is in the best position to determine whether
defendants' specific practices comply with the CPUC's rules and regulations. However, plaintiff's
damages claims do not implicate those rules and regulations, and instead are predicated on whether
defendants have violated state law. Accordingly, the Court finds it appropriate to retain jurisdiction
over plaintiffs' state law damages claims.


In summary, the Court concludes that plaintiff's state law claims for injunctive relief are subject to
the exclusive jurisdiction of the CPUC, and the Court exercises jurisdiction over plaintiff's state
law claims for damages.


C. 12(b)(6) analysis
*18  Defendants also contend that each of plaintiff's state law claims fails as a matter of law.


1. Breach of contract
Plaintiff's fourth cause of action is for breach of contract. Plaintiff alleges that “Plaintiff and
the Classes and Sub–Class entered into agreements with Defendant AT & T California whereby
Plaintiff and the respective classes agreed to pay a certain sum of money in exchange for AT &
T's activation of Plaintiff's and the sub-class's local wireline telephone account and its promise to
provide various communication and related services to Plaintiff and the Sub–Class.” FAC ¶ 115.
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The complaint further alleges that AT & T California expressly and/or impliedly agreed to bill and
collect only for authorized charges, and expressly and/or impliedly agreed to provide clear and non-
misleading phone bills. Id. ¶¶ 116–17, 6 Cal.Rptr.2d 487, 826 P.2d 730. Plaintiff alleges that AT &
T breached these obligations by billing and collecting for unauthorized products and services, and
by providing telephone bills that were unclear and misleading. Id. ¶¶ 119–20, 6 Cal.Rptr.2d 487,
826 P.2d 730. Plaintiff also alleges that AT & T California/Pacific Bell breached its contractual
obligation of good faith and fair dealing by billing and collecting for unauthorized charges. Id. ¶
119, 6 Cal.Rptr.2d 487, 826 P.2d 730.


Defendants move to dismiss the breach of contract claim on the ground that Pacific Bell's sole
contractual obligations toward plaintiff are contained in its tariff filed with the CPUC, and
according to defendants, the tariff only applies to Pacific Bell's provision of residential telephone
services, and does not apply to third party services or the billing thereof. Plaintiff responds that
her allegations are sufficient under Rule 8, and that defendants are inappropriately going beyond
the pleadings. Plaintiff also asserts that as a factual matter defendants are incorrect because, inter
alia, only some of Pacific Bell's contractual obligations are contained in its tariff, and others that
have been “detariffed” are not. In addition, plaintiffs argue that the tariff provides that “A bill shall
not include any charges for service, equipment, or facilities not ordered by the customer.” Def's
Request for Judicial Notice, Ex. J, Rule 2.1.9I.


The Court finds that as a pleading matter, plaintiff has sufficiently alleged a claim for breach
of contract. Defendants may be correct in their interpretation of the tariff, as well as of any
“detariffed” obligations. However, the Court finds that these arguments are not suitable for
resolution at this stage of the litigation, and that defendants may renew these arguments in a motion
for summary judgment. Defendants' motion to dismiss this claim is DENIED.


2. Tortious interference with contract
Plaintiff's fifth cause of action alleges that AT & T, Inc., AT & T Operations, and AT & T Services
tortiously interfered with AT & T California's contractual obligations to plaintiff to bill her only
for authorized charges. Plaintiff alleges that these defendants knew of the contractual relationship
between plaintiff and AT & T California and induced a breach or disruption of the contractual
relationships causing plaintiff to suffer a loss. FAC ¶¶ 124–27.


*19  Defendants contend that this claim fails for the same reasons as the breach of contract claim,
namely that plaintiff has not alleged any relevant contractual obligation with which the AT &
T affiliates could have interfered. For the reasons discussed supra, the Court finds that plaintiff
has sufficiently alleged a breach of contract, and thus DENIES defendants' motion to dismiss this
claim.
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4. Breach of fiduciary duty
Plaintiff's sixth cause of action is for “breach of trust.” 6  The FAC alleges that “[i]n connection
with the opening of accounts for AT & T wireline service, AT & T received from the customer class
members herein extremely confidential personal information including, inter alia, information
concerning the customer's name, address, Social Security number and various other items of
personal identifying information,” that “AT & T received the foregoing in trust and was bound by
fiduciary duties to hold that information in trust for the benefit of the customers providing such
information,” and that “Defendants' conduct here in using information it obtained in confidence
to impose charges on customers in which charges Defendants had a direct and substantial interest
was in violation of the duty of trust imposed on Defendants and [was] presumptively fraudulent.”
FAC ¶¶ 129, 130, 133.


6 As noted supra, the parties' briefing regarding this claim makes clear that plaintiff is actually
alleging a claim for breach of fiduciary duty.


Defendants move to dismiss this claim on the ground that plaintiff has failed to allege the existence
of a fiduciary relationship. Defendants argue that as a matter of law, the mere receipt of confidential
personal information does not establish a fiduciary duty. See Davies v. Krasna, 14 Cal.3d 502, 511,
121 Cal.Rptr. 705, 535 P.2d 1161 (1975) (submission of a written story in confidence to another
“may impose upon [the other] a duty to refrain from unauthorized disclosure of the idea, but [it is]
insufficient to impose upon him the fiduciary-like duties”); City Solutions, Inc. v. Clear Channel
Commc'ns, Inc., 201 F.Supp.2d 1048, 1050 (N.D.Cal.2002) (“The mere fact that in the course of
their business relationships the parties reposed trust and confidence in each other does not impose
any corresponding fiduciary duty in the absence of an act creating or establishing a fiduciary
relationship known to law.”). In addition, defendants argue that while the receipt of confidential
information may impose a duty to refrain from unauthorized disclosure of that information, the
FAC does not allege that defendants improperly disclosed any confidential information to any third
party. See Davies, 14 Cal.3d at 511, 121 Cal.Rptr. 705, 535 P.2d 1161.


An action for breach of fiduciary duty requires the plaintiff to allege the existence of a fiduciary
relationship, defined under California law as “any relation existing between parties to a transaction
wherein one of the parties is ... duty bound to act with the utmost good faith for the benefit of the
other party.” Gilman v. Dalby, 176 Cal.App.4th 606, 612–13, 98 Cal.Rptr.3d 231 (2009) (alteration
in original) (quotation marks and citation omitted). Traditional examples of fiduciary relationships
include trustee and beneficiary, agent and principal, guardian and ward, and attorney and client.
Id. at 614, 98 Cal.Rptr.3d 231; Richelle L. v. Roman Catholic Archbishop, 106 Cal.App.4th 257,
270–71, 130 Cal.Rptr.2d 601 (2003).


*20  Here, plaintiff argues that a fiduciary relationship was created by virtue of the fact
that plaintiff provided extremely confidential information to defendants, and thus defendants
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necessarily received that information in trust. Plaintiff argues that defendants breached that trust
by using that information to impose charges on customers such as plaintiff to further their own
financial interest. However, plaintiff does not cite any authority for the proposition that a fiduciary
relationship exists whenever a customer provides confidential information to a company, and the
cases cited by plaintiff are distinguishable. In Brown v. Wells Fargo Bank NA, 168 Cal.App.4th 938,
960–61, 85 Cal.Rptr.3d 817 (2008), the court held that under “the unique factual circumstances
of this case” the bank owed a fiduciary duty to an elderly and frail couple where the evidence
showed that bank, through a vice-president, “knowingly induced the elderly and increasingly frail
couple to rely on it to handle their financial affairs....” Similarly, in Michelson v. Hamada, 29
Cal.App.4th 1566, 1580–81, 36 Cal.Rptr.2d 343 (1994), the court held that there was evidence
of a fiduciary relationship between a doctor (the plaintiff) and another doctor (the defendant)
who provided billing services for the plaintiff's medical practice because, inter alia, the parties'
written agreement established an agency relationship, the parties worked together for years, and
the defendant encouraged the plaintiff to rely on and trust him. Finally, in Sonoma Foods, Inc. v.
Sonoma Cheese Factory, LLC, C No. 07–554 JSW, 2007 WL 3231724, at *4–5 (N.D.Cal. Oct.30,
2007), the court held that Sonoma Cheese Factory stated a claim for breach of fiduciary duty where
it alleged that Sonoma Foods had undertaken to manage Sonoma Cheese Factory's trademarks,
and where the parties had worked closely with each other and trusted in a father-son relationship
they shared.


The Court concludes that plaintiff has not stated a claim for breach of fiduciary duty. Plaintiff
does not allege facts demonstrating that the relationship between her and AT & T California rose
to a fiduciary relationship. At most, she alleges that AT & T California was in possession of her
confidential information and that the parties had a contractual relationship for the purchase and sale
of wireline phone service. See Parrish v. Nat'l Football League Players Ass'n, 534 F.Supp.2d 1081,
1097 (N.D.Cal.2007) (under California law, “[m]ere contractual relationships, without more, do
not give rise to fiduciary relationships”). The Court GRANTS defendants' motion to dismiss and
GRANTS plaintiff leave to amend if she can allege facts that show the existence of a fiduciary duty.


5. California Public Utilities Code § 2890
Plaintiff's seventh cause of action is against AT & T California/Pacific Bell only, for violation of
California Public Utilities Code § 2980. Section 2980, provides, in relevant part,


(a) A telephone bill may only contain charges for products or services, the purchase of which
the subscriber has authorized.


*21  ....


(d) (1) A billing telephone company shall clearly identify, and use a separate billing section for,
each person, corporation, or billing agent that generates a charge on a subscriber's telephone
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bill. A billing telephone company may not bill for a person, corporation, or billing agent, unless
that person, corporation or billing agent complies with paragraph (2).


(2) Any person, corporation, or billing agent that charges subscribers for products or services
on a telephone bill shall do all of the following:


(A) Include, or cause to be included, in the telephone bill the amount being charged for each
product or service, including any taxes or surcharges, and a clear and concise description of the
service, product, or other offering for which a charge has been imposed.


(B) Include, or cause to be included, for each entity that charges for a product or service,
information with regard to how to resolve any dispute about that charge, including the name
of the party responsible for generating the charge and a toll-free telephone number or other
no cost means of contacting the entity responsible for resolving disputes regarding the charge
and a description of the manner in which a dispute regarding the charge may be addressed.
Each telephone bill shall include the appropriate telephone number of the commission that a
subscriber may use to register a complaint.


Cal. Pub. Util.Code § 2890(a), (d).


Defendants first assert that “[A]lthough a subscriber may bring a court action for damages when
Section 2890 is violated (pursuant to Pub. Util.Code § 2106), no provision of the Public Utilities
code authorizes an action to ‘overhaul’ a telephone company's third-party billing system (e.g.,
injunctive relief) based upon such violation.” Motion at 15:17–21. It is not clear from the FAC that
plaintiff is seeking injunctive relief pursuant to § 2890, as the FAC only specifically seeks actual
and exemplary damages under this claim. FAC ¶ 144. In any event, as explained supra, the Court
has held that plaintiff's state law claims for injunctive relief are within the exclusive jurisdiction
of the CPUC.


Plaintiff alleges that AT & T California violated § 2890(a) “since its telephone bills contained
charges for products and services, the purchase of which Plaintiff and the Sub–Class did not
authorize.” FAC ¶ 139. Defendants also contend that plaintiff has not sufficiently alleged a
violation of § 2890(a) because under § 2890(e) a charge is not presumed to be unauthorized until a
customer makes a complaint, and the FAC does not allege that plaintiff filed a complaint. Section
2890(e) states:


If an entity responsible for generating a charge on a telephone bill receives a
complaint from a subscriber that the subscriber did not authorize the purchase
of the product or service associated with that charge, the entity, not later than
30 days from the date on which the complaint is received, shall verify the
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subscriber's authorization of that charge or undertake to resolve the billing
dispute to the subscriber's satisfaction.


*22  Cal. Pub. Util.Code § 2890(e). Defendants argue that plaintiff does not explicitly allege that
she complained to Pacific Bell about the disputed Voicemail Club charges and that Pacific Bell
failed to provide proof of authorization or undertake to resolve the dispute. However, the complaint
alleges that plaintiff notified AT & T that the charges were unauthorized. FAC ¶ 60. Moreover,
there is nothing in the statute that requires that a plaintiff go through a dispute resolution process
before pursuing her remedies under § 2890(a). Accordingly, the Court finds that plaintiff has stated
a claim under § 2890(a).


Plaintiff also alleges that AT & T California violated the disclosure-related requirements of §
2890(d) by “systematically and uniformly fail[ing] to include ‘a clear and concise description of
the service, product, or other offering for which a charge has been imposed’ or ‘a description of
the manner in which a dispute regarding the charge may be addressed.’ ” FAC ¶ 141; see also id.
¶¶ 54–55. Defendants contend that these allegations are conclusory.


The Court disagrees and finds that the plaintiff has sufficiently stated a claim for violation of
the disclosure requirements. Plaintiff has also alleged that certain key pieces of information are
missing, including the date the charges were authorized, the manner in which they were authorized,
the name of the person authorizing the charges, and how to address complaints relating to third-
party charges. See id. ¶¶ 54–55. These allegations are sufficient to withstand a motion to dismiss,
and therefore the Court DENIES defendants' motion to dismiss this claim.


6. Cal. Bus. & Prof.Code § 17200
Plaintiff's eighth cause of action alleges a violation of the California Unfair Competition Law
(“UCL”), Cal. Bus. & Prof.Code § 17200 et seq. The UCL defines unfair competition to include
“any unlawful, unfair or fraudulent business act or practice.” Cal. Bus. & Prof.Code § 17200.
Plaintiff alleges that defendants violate the UCL by (1) engaging in unlawful conduct, including
violations of Public Utilities Code § 2890 (FAC ¶ 147), (2) engaging in acts of unfair competition,
including obtaining money from plaintiff for unauthorized charges (FAC ¶ 148), and (3) engaging
in deceptive business practices (FAC ¶ 149). 7


7 An action under the UCL is equitable in nature, and prevailing plaintiffs are limited to
injunctive relief and restitution. Cal. Bus. & Prof.Code § 17203 (West 2008); Korea Supply
Co. v. Lockheed Martin Co., 29 Cal.4th 1134, 1144, 131 Cal.Rptr.2d 29, 63 P.3d 937 (2003).
While the Court has concluded that plaintiff's claims for injunctive relief are within the
exclusive jurisdiction of the CPUC, the Court finds that plaintiff's claims for restitution under
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the UCL are akin to a claim for damages for purposes of the jurisdictional analysis because
restitution for past violations does not implicate the CPUC's regulatory authority.


Defendants first contend that the UCL claim fails because plaintiff has not adequately alleged any
unlawful conduct. However, as discussed supra, plaintiff has sufficiently alleged a claim under
CPUC § 2890, and therefore plaintiff has stated a claim under the UCL for “unlawful” business
practices.


Next, defendants argue that plaintiff fails to state a claim for violation of the UCL under the
“unfair” prong. Defendants characterize plaintiff's claim as challenging “AT & T's allegedly
‘unfair’ practice of not having the type of authorization procedures for third-party billing that
Plaintiff believes should be implemented.” Motion at 17:28–18:2. Defendants contend that because
the CPUC has already specifically considered and rejected these procedures, as a matter of law
defendants' conduct cannot be “unfair” under the UCL. See Webb v. Smart Documents Solutions,
LLC, 499 F.3d 1078, 1082 (9th Cir.2007) (“[I]f we determine that the agency responsible for
implementing [the regulatory scheme] intended to permit [defendant]'s conduct, it cannot be
‘unfair’ under Section 17200.”). However, as plaintiff correctly notes, the “unfair” practice that
plaintiff is challenging is cramming, not defendants' failure to use any particular authorization
procedures. The Court finds that plaintiff has sufficiently alleged a UCL claim based on the unfair
practice of cramming.


*23  Finally, defendants contend that plaintiff has not alleged a UCL claim based on a “fraudulent”
business practice because the FAC does not allege reliance. A business practice is “fraudulent”
within the meaning of the UCL if “members of the general public are likely to be deceived.”
Comm. on Children's Television v. Gen. Foods Corp., 35 Cal.3d 197, 211, 197 Cal.Rptr. 783, 673
P.2d 660 (1983) (internal quotations omitted). “[W]hile a plaintiff must allege that the defendant's
misrepresentations were an immediate cause of the injury-causing conduct, the plaintiff is not
required to allege that those misrepresentations were the sole or even the decisive cause of the
injury-producing conduct.” In re Tobacco II Cases, 46 Cal.4th 298, 328, 93 Cal.Rptr.3d 559, 207
P.3d 20 (2009).


Defendants argue that the complaint does not allege that plaintiff, as opposed to consumers in
general, was misled by her telephone bill or any other alleged misrepresentation of Pacific Bell.
Defendants assert that the complaint only alleges that plaintiff noticed the two Voicemail Club
charges, that those charges were paid through the automatic bill-pay feature she utilized, and that
Pacific Bell has not refunded the amount despite being notified that the charges were unauthorized.
The Court agrees that the complaint does not allege that defendants' “misrepresentation was
an immediate cause of the injury-producing conduct.” Id. at 326, 93 Cal.Rptr.3d 559, 207 P.3d
20. The complaint does not allege that plaintiff was misled by defendants' conduct, or that any
misrepresentation caused her injury. It is not sufficient to allege that other consumers have been
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misled by defendants' allegedly fraudulent business practices. See id. at 315, 93 Cal.Rptr.3d 559,
207 P.3d 20 (named plaintiff in UCL case must allege reliance in order to establish standing).


Accordingly, the Court DENIES defendants' motion to dismiss the UCL claim to the extent that
claim is predicated on “unlawful” and “unfair” practices, and GRANTS the motion with leave to
amend to the extent the claim is based on “fraudulent” practices.


CONCLUSION


For the foregoing reasons, defendants' motion to dismiss is GRANTED in part and DENIED in
part. (Docket No. 44). The Court GRANTS the parties' motions to submit additional authority.
(Docket Nos. 66, 80, 81 & 85). If plaintiff wishes to amend the complaint in accordance with
this order, the amended complaint must be filed no later than February 18, 2011.


IT IS SO ORDERED.


All Citations


Not Reported in F.Supp.2d, 2011 WL 332473, RICO Bus.Disp.Guide 11,996


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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END USE CUSTOMERS AND THEIR AGENTS 


PG&E will exercise reasonable diligence and care to furnish and deliver a continuous and 
sufficient supply of electric energy to the customer, but does not guarantee continuity or 
sufficiency of supply.  PG&E will not be liable for interruption or shortage or insufficiency 
of supply, or any loss or damage of any kind of character occasioned thereby, if same is 
caused by inevitable accident, act of God, fire, strikes, riots, war, or any other cause 
except that arising from its failure to exercise reasonable diligence. 


PG&E shall be the sole judge of whether it is operationally able to receive or deliver 
electric energy through its electric distribution system.  Such judgement shall be 
non-discriminatory and without regard to the supplier or electric service provider to the 
end-use customer. 


Under no circumstances shall PG&E be liable to its customers or their agents for any local 
or system deficiencies in supply stemming from inadequate power bids or power 
deliveries over the Independent System Operator (ISO) grid.  Similarly, PG&E shall not be 
liable to any customer, or electric service provider, for damages or losses resulting from 
interruption due to transmission constraint, allocation of transmission or intertie capacity, 
or other transmission related outage, planned or unplanned. 


PG&E specifically maintains the right to interrupt its service deliveries, without liability to 
the Customers or electric service providers (ESPs) affected, when, in PG&E’s sole 
opinion, such interruption is necessary for reasons including, but not limited to, the 
following: 


1. Safety of a customer, a PG&E employee, or the public at large. 


2. Breach of code or regulation on either PG&E-owned or customer-owned facilities. 


3. Emergency affecting or likely to affect PG&E’s distribution system, the ISO grid or 
 any other system through which PG&E directly or indirectly receives power. 


4. Maintenance, improvements, repairs, or expansion of PG&E’s distribution system. 
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When PG&E deems it necessary to make repairs or improvements to its system, PG&E 
will have the right to suspend temporarily the delivery of electric energy.  In all such cases, 
reasonable notice will be given to the affected Customers, or their agents, and the making 
of such repairs or improvements will proceed as rapidly as may be practicable.  If 
practicable, and without additional cost to PG&E, such work will be done at a time that will 
cause the least inconvenience to the majority of those involved.  In some instances, 
PG&E will be required to initiate an interruption upon order of the ISO so work may be 
done on the ISO transmission grid.  In those instances, PG&E will make best efforts 
attempt to provide affected customers, or their agents, with notice, but shall not be liable 
for interruption if notice cannot be provided in a timely manner.  PG&E will be responsible 
for answering all outage related inquiries by the customer and its ESP. 


In case of shortage of supply and during the period of such shortage, PG&E will make 
such apportionment of its available supply of energy among its customers, consistent with 
transmission allocation provided by the ISO by zone, and orders or directions provided by 
the California Public Utilities Commission, acting either directly or by a power 
administrator or other official appointed by it for that purpose.  In the absence of such 
order or direction by the California Public Utilities Commission, PG&E will, in times of 
shortage, apportion its available supply of energy among all customers in the manner 
which it deems most fair, reasonable, and appropriate for the efficient operation of its 
distribution system and that of the ISO grid. 


A Scheduling Coordinator or an ESP may be authorized, under a commercial contract 
with its customers, to apportion its available supply of energy among its customers.  
PG&E will accept requests for and make delivers of these apportioned supplies as long as 
such deliveries do not affect PG&E’s ability to deliver service to other end-use Customers, 
regardless of supplier, that would otherwise not be affected by the shortage or 
approportionment thereof. 
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ELECTRIC EMERGENCY PLAN ROTATING BLOCK OUTAGES FOR TRANSMISSION 
LEVEL CUTOMERS  


For the purposes of this Section only, transmission level customers are those customers 
that are served from a "single customer substation" as defined in PG&E’s Electric Rule 1 
or without transformation at one of the standard transmission voltages specified in 
PG&E’s Electric Rule 2, Section B.1. 


Transmission level customers, except for those customers meeting the CPUC’s criteria for 
essential use or those otherwise exempt from rotating outages in accordance with CPUC 
Decisions, will be incorporated into PG&E’s rotating outage block plan and subjected to 
load interruptions when rotating block outages are ordered by the ISO. PG&E will, to the 
extent practical, follow the applicable principles and procedures specified in PG&E’s 
Electric Rule 14, by the CPUC, and by the ISO. To the extent feasible, PG&E will 
coordinate rotating outages applicable to customers who are fossil fuel producers, 
pipeline operators and users to minimize disruption to public health and safety. PG&E 
shall not include a transmission level customer in an applicable rotating outage block if the 
customer’s inclusion would jeopardize system integrity. Transmission level customers who 
are not exempt from rotating outages may submit an Optional Binding Mandatory 
Curtailment (OBMC) Plan to PG&E in accordance with PG&E’s Electric Schedule OBMC. 
If PG&E approves a customer’s OBMC Plan, the customer will become exempt from 
rotating outages and will be subject to the terms and conditions of PG&E’s Electric 
Schedule OBMC and its associated agreement. 


Non-exempt transmission level customers shall be required to undergo rotating outages 
applicable to the customer’s assigned rotating outage block by either (1) implementing the 
load reduction on their own initiative, in accordance with subsection a, below; or (2) 
having PG&E implement the load reduction through PG&E-owned remote-controlled 
equipment in accordance with subsection b, below. A transmission level customer shall 
normally be subject to the provisions of subsection a. If PG&E approves a transmission 
level customer’s request to have PG&E implement the customer’s load reduction, then the 
customer will be subject to the provisions of subsection b, below. If a transmission level 
customer subject to subsection a, below, exceeds the threshold specified in subsection c 
below, then the customer will be subject to the provisions of subsection c.(i) or (ii), below. 
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A. Customer-Implemented Load Reduction 


 Notification of Required Load Reduction. When the ISO orders implementation of 
rotating outages, PG&E shall notify transmission level customers in an affected 
rotating outage block to drop their load. Within 30 minutes of such notification, the 
customer must drop its load down to or below its Authorized Residual Ancillary Load. 
Unless otherwise notified by PG&E to do so, the customer shall not return the 
dropped load to service until 90 minutes after PG&E sent the notification to the 
customer to drop its load. 


Method of Notification to Drop Load. PG&E will notify transmission level customers 
through a call to a telephone number designated by the customer. The customer is 
responsible for informing PG&E, in writing, of the telephone number and contact 
name for purposes of receiving the notification of a rotating outage. If the customer 
does not provide PG&E with a telephone number, PG&E will notify the customer in 
writing of the number to be utilized, which will be the official number for notification, 
unless the customer provides an alternate number to PG&E within 15 days of the 
customer’s receipt of such written notice. The telephone number may be to a 
customer owned and maintained business telephone, cellular phone, or separately 
designated telephone line. If PG&E makes two attempts to notify the customer to 
drop load in conjunction with a rotating outage, and such attempts are unanswered, 
the 30 minutes notification period in which to drop the load will commence with the 
time of the second call, even if the call was unanswered. 


Excess Energy Charges.  If a transmission level customer fails to drop load within 
30 minutes of notification by PG&E, and/or fails to maintain the entire load drop until 
90 minutes after the time notification was sent to the customer, PG&E shall assess 
Excess Energy Charges of $6 per kWh for all kWh usage in excess of the Authorized 
Residual Ancillary Load.  Such charges will be based on the total kWh usage during 
the applicable rotating outage penalty period, less the product of Authorized Residual 
Ancillary Load in kW and the applicable rotating outage penalty period in hours.  If 
applicable, Excess Energy Charges will be determined by PG&E following the 
rotating outage and applied to the customer’s energy bill.  Failure to make payment 
within the timeframe specified in PG&E’s Electric Rules 8 and 9 may result in 
termination of service pursuant to PG&E’s Electric Rule 11. 
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A. Customer-Implemented Load Reduction (Cont’d.) 


Authorized Residual Ancillary Load. Authorized Residual Ancillary Load is load that is 
deemed to be equivalent to five (5) percent of the customer’s recorded Maximum 
Demand from the customer’s prior billing month. This minimum load level is used as a 
proxy to allow for no-load transformer losses and ancillary substation equipment 
loads. 


For customers that are net-generators, Excess Energy Charges shall not apply during 
periods of pre-scheduled verifiable generator maintenance or if the customer’s 
generator suffers a verified forced outage. The scheduled maintenance must be 
approved in advance by both the ISO and PG&E, but approval may not be 
unreasonably withheld. 


B. PG&E-Implemented Load Reduction 


 Non-exempt transmission level customers may seek, in writing, to have PG&E 
drop the customer’s entire load during all applicable rotating outages. If PG&E agrees 
to such an arrangement, PG&E will implement the load drop by using one of the 
following methods: 


1. For transmission level customers whose load can be dropped by existing PG&E 
remote-controlled equipment, PG&E will implement the load drop during a 
rotating outage applicable to the customer. The customer will be responsible for 
dropping load in accordance with the provisions of subsection a, above, including 
receiving Notification and being subject to Excess Energy charge provisions, until 
PG&E has provided written notice to the customer of the effective date that 
PG&E will assume the responsibility for curtailing the customer’s load. After 
receiving written notice from PG&E, the customer will not receive Notification or 
be subject to the Excess Energy Charge provisions set forth in subsection a, 
above. PG&E shall be the sole judge of the suitability of utilizing existing PG&E 
remote-controlled equipment to shed the customer’s load. PG&E or the customer 
may terminate the arrangements under this subsection upon thirty (30) days 
advance written notice. 
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B. PG&E-Implemented Load Reduction (Cont’d.) 


2. For transmission level customers whose load cannot be dropped by existing 
PG&E remote-controlled equipment, the customer must request the installation 
of such remote-controlled equipment at the customer’s expense in accordance 
with PG&E’s Electric Rule 2, Section I, Special Facilities. The customer will be 
responsible for dropping load in accordance with the provisions of subsection a, 
above, including receiving Notification and being subject to Excess Energy 
Charge provisions, until all of the following have been completed: 1) payment by 
the customer for the installation of such equipment, 2) installation and testing of 
such equipment is complete, and 3) PG&E has provided written notice to the 
customer of the effective date that PG&E will assume the responsibility for 
curtailing the customer’s load. After the three (3) requirements listed above have 
been met, the customer will not receive Notification or be subject to the Excess 
Energy Charge provisions set forth in subsection a, above. PG&E or the 
customer may terminate their arrangements under this subsection upon thirty 
(30) days advance written notice. 


C. Non-compliance 


 A non-exempt transmission level customer subject to subsection a, above, shall be 
considered non-compliant with a single rotating outage event if the customer fails to 
reduce its load, averaged over the applicable rotating outage penalty period, to a 
level equal to or less than twenty (20) percent of the customer’s recorded Maximum 
Demand from the customer’s prior billing month. 


If a customer is non-compliant during any three (3) rotating outages in a three (3) 
year period, then the customer will be reassigned to the manual rotating outage block 
that is expected be curtailed next, and the customer will be expected to comply as 
required pursuant to subsection a, above, with subsequent applicable rotating 
outages. Further, such a customer must select, via written notice to PG&E, one of the 
two options below within fifteen (15) days after receiving written notice from PG&E. A 
customer failing to make a selection within the specified time frame will default to 
subsection c.(ii) below. The three (3) year period shall commence with the first failure 
to drop load as specified in this subsection. 
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C. Non-compliance (Cont’d.) 


1. Subject to PG&E’s Electric Schedule E-OBMC Optional Binding Mandatory 
Curtailment Plan. The customer shall become subject to PG&E’s Electric 
Schedule OBMC. The customer shall submit an OBMC Plan, in accordance with 
PG&E’s Electric Schedule E-OBMC, within thirty (30) days of receiving written 
notice from PG&E. Pending the submittal of the OBMC Plan by the customer and 
pending the review and acceptance of the OBMC Plan by PG&E, the customer 
will remain responsible for dropping load in accordance with the provisions of 
subsection a, above, including the receiving of Notification and being subject to 
Excess Energy Charge provisions. Customers subject to this subsection that in 
turn fail to meet one or more requirements specified in PG&E’s Electric Schedule 
E-OBMC shall be transferred to subsection c.(ii), below. 


2. PG&E Implemented Load Reductions. PG&E shall proceed with one of the 
following: (1) For those customers where PG&E already has load drop 
equipment with remote-control capability installed, PG&E will drop the customer’s 
entire load for all applicable subsequent rotating outages in accordance with the 
provisions of subsection b, above, except the customer shall not have the option 
to terminate their obligations under subsection b. PG&E shall be the sole judge 
of the suitability of utilizing existing PG&E remote-controlled equipment to shed 
the customer’s load. (2) For customers where PG&E does not have load drop 
equipment with remote-control capability installed, PG&E shall install such 
equipment at the customer’s expense in accordance with PG&E’s Electric Rule 
2, Section I, Special Facilities. After such equipment has been installed, PG&E 
will drop the customer’s entire load for all applicable subsequent rotating outages 
in accordance with the provisions of subsection b, above, except the customer 
shall not have the option to terminate their obligations under subsection b. 
Pending the installation of such equipment, the customer will remain responsible 
for dropping load in accordance with the provisions of subsection a, above, 
including receiving the Notification and being subject to Excess Energy Charge 
provisions. 
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239 Cal.App.4th 1303
Court of Appeal, First District, Division 2, California.


PEGASTAFF, Plaintiff and Appellant,
v.


PACIFIC GAS AND ELECTRIC COMPANY, et al., Defendants and Respondents.


A142736
|


Filed August 28, 2015
|


Rehearing denied September 22, 2015


Synopsis
Background: Temporary staffing subcontractor owned by white male brought action against
Public Utilities Commission (PUC), electric utility, and two temporary staffing contractors
for business discrimination, intentional and negligent interference with prospective economic
advantage, civil conspiracy, and violation of Unfair Competition Law (UCL). The Superior Court,
City and County of San Francisco, No. CGC09492995, Richard Kramer, J., granted judgment on
pleadings for the electric utility and the two contractors, and entered judgment for electric utility
and one of the contractors. Subcontractor filed appeals, and the Court of Appeal treated one appeal
as a petition for writ of mandate.


Holdings: The Court of Appeal, Stewart, J., held that:


[1] superior court action on subcontractor's claims against utility would not hinder or interfere with
PUC's exercise of regulatory authority, and


[2] superior court action on subcontractor's claims against contractors would not hinder or interfere
with PUC's exercise of regulatory authority.


Reversed and remanded.


Procedural Posture(s): On Appeal; Petition for Writ of Mandate; Motion for Judgment on the
Pleadings; Judgment.
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West Headnotes (11)


[1] Public Utilities Powers and Functions
The Public Utilities Act vests the Public Utilities Commission (PUC) with broad authority
to supervise and regulate every public utility in the State. Cal. Const. art. 12, § 1; Cal. Pub.
Util. Code § 201 et seq.


[2] Public Utilities Enforcement or Prevention of Enforcement by Courts of Orders of
Commission
Public Utilities Actions to set aside orders of commissions
Public Utilities Appeal from Orders of Commission
Superior court jurisdiction is precluded under the statute providing that superior courts do
not have jurisdiction to review, reverse, correct, or annul any order or decision of the Public
Utilities Commission (PUC) or to suspend or delay the execution or operation thereof
only if the PUC had the authority to adopt a regulatory policy, the PUC exercised that
authority, and the superior court action would hinder or interfere with the PUC's exercise
of regulatory authority. Cal. Pub. Util. Code § 1759.


5 Cases that cite this headnote


[3] Public Utilities Enforcement or Prevention of Enforcement by Courts of Orders of
Commission
Public Utilities Actions to set aside orders of commissions
Public Utilities Appeal from Orders of Commission
The fact that the Public Utilities Commission (PUC) has the power and has exercised the
power to regulate the subject at issue in the case will not alone establish that superior
court action would hinder or interfere with the PUC's exercise of regulatory authority, as
required for superior court jurisdiction to be precluded under the statute providing that
superior courts do not have jurisdiction to review, reverse, correct, or annul any order or
decision of the PUC or to suspend or delay the execution or operation thereof. Cal. Pub.
Util. Code § 1759.


5 Cases that cite this headnote
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[4] Public Utilities Enforcement or Prevention of Enforcement by Courts of Orders of
Commission
Public Utilities Actions to set aside orders of commissions
Public Utilities Appeal from Orders of Commission
The nature of the relief sought is relevant to whether superior court action would hinder
or interfere with the Public Utilities Commission's (PUC) exercise of regulatory authority,
as required for superior court jurisdiction to be precluded under the statute providing
that superior courts do not have jurisdiction to review, reverse, correct, or annul any
order or decision of the PUC or to suspend or delay the execution or operation thereof,
since prospective relief, such as an injunction, may sometimes interfere with the PUC's
regulatory authority in ways that damages claims based on past harms would not. Cal.
Pub. Util. Code § 1759.


4 Cases that cite this headnote


[5] Public Utilities Enforcement or Prevention of Enforcement by Courts of Orders of
Commission
Public Utilities Actions to set aside orders of commissions
Public Utilities Appeal from Orders of Commission
Even if a utility meets a minimum requirement set by the Public Utilities Commission
(PUC), a suit claiming the utility should have done more does not hinder or interfere with
the PUC's exercise of regulatory authority, as required for superior court jurisdiction to
be precluded under the statute providing that superior courts do not have jurisdiction to
review, reverse, correct, or annul any order or decision of the PUC or to suspend or delay
the execution or operation thereof, at least in the absence of a PUC safe harbor that blesses
the minimum requirement as fully meeting the utility's obligation. Cal. Pub. Util. Code
§ 1759.


1 Cases that cite this headnote


[6] Electricity Regulation in general;  statutes and ordinances
Superior court action on temporary staffing subcontractor's claims against electric
utility for business discrimination, interference with prospective economic advantage,
and violation of Unfair Competition Law (UCL) would not hinder or interfere with
Public Utilities Commission's (PUC) exercise of regulatory authority regarding women,
minority, and disabled veteran-owned business enterprise (WMDVBE) contracting
diversity programs, and thus the superior court had jurisdiction over the claims, even
though the PUC had exercised regulatory authority by issuing a general order concerning
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WMDVBE diversity programs, and even though subcontractor sought injunctive relief,
where subcontractor alleged that utility implemented a preference system in violation of
the general order's prohibition against “set-asides, preferences, or quotas,” and PUC had
affirmed a policy of not micromanaging utilities' procurement decisions. Cal. Pub. Util.
Code §§ 1759, 8281(a), 8283; Cal. Bus. & Prof. Code § 17200; Cal. Civ. Code § 51.5.


[7] Electricity Regulation in general;  statutes and ordinances
Electric utility's alleged use of a tiered contracting program in which women, minority,
and disabled veteran-owned business enterprises (WMDVBE) were in the first tier, non-
WMDVBE enterprises were in the second tier, and job orders were given to first tier
businesses in preference to second tier businesses would amount to a “preference” in
violation of the Public Utilities Commission (PUC) general order prohibiting the use of
preferences in contracting diversity programs. Cal. Pub. Util. Code §§ 8281(a), 8283.


[8] Electricity Regulation in general;  statutes and ordinances
Electric utility's alleged involvement in transferring contingent workers from a temporary
staffing subcontractor owned by a white male to women, minority, and disabled veteran-
owned business enterprises (WMDVBE) would amount to a “preference” in violation of
the Public Utilities Commission (PUC) general order prohibiting the use of preferences
in contracting diversity programs, where the electric utility presumably wished to engage
the contingent workers' labor, but from a WMDVBE labor provider rather than from the
subcontractor owned by a white male. Cal. Pub. Util. Code §§ 8281(a), 8283.


[9] Public Utilities Enforcement or Prevention of Enforcement by Courts of Orders of
Commission
Superior court actions enforcing Public Utilities Commission (PUC) prohibitions do not
interfere with the PUC's regulatory authority under the statute providing that superior
courts do not have jurisdiction to review, reverse, correct, or annul any order or decision
of the PUC or to suspend or delay the execution or operation thereof. Cal. Pub. Util. Code
§ 1759.


[10] Appeal and Error Organization and Jurisdiction of Lower Court
Court of Appeal was required to address electric utility's and staffing contractors' argument
on appeal that superior court action on subcontractor's claims for business discrimination,
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intentional and negligent interference with prospective economic advantage, civil
conspiracy, and violation of Unfair Competition Law (UCL) would interfere with
the Public Utilities Commission's (PUC) authority to consider complaints relating to
the PUC's general order concerning women, minority, and disabled veteran-owned
business enterprise (WMDVBE) contracting diversity programs, even though utility
and contractors waived the argument by not raising it in their respondents' briefs on
subcontractor's appeal after the trial court granted judgment on pleadings, since the
question went to the superior court's jurisdiction to hear the case. Cal. Pub. Util. Code §§
1759, 8281(a), 8283; Cal. Bus. & Prof. Code § 17200; Cal. Civ. Code § 51.5.


[11] Electricity Regulation in general;  statutes and ordinances
Superior court action on temporary staffing subcontractor's claims against two of electric
utility's staffing contractors for business discrimination, interference with prospective
economic advantage, civil conspiracy, and violation of Unfair Competition Law (UCL)
would not hinder or interfere with Public Utilities Commission's (PUC) exercise of
regulatory authority regarding women, minority, and disabled veteran-owned business
enterprise (WMDVBE) contracting diversity programs, and thus the superior court had
jurisdiction over the claims, even though the PUC had exercised regulatory authority by
issuing a general order concerning WMDVBE diversity programs, where subcontractor
alleged that utility and contractors implemented a preference system in violation of the
general order's prohibition against “set-asides, preferences, or quotas,” and PUC had
affirmed a policy of not micromanaging utilities' procurement decisions. Cal. Pub. Util.
Code §§ 1759, 8281(a), 8283; Cal. Bus. & Prof. Code § 17200; Cal. Civ. Code § 51.5.


See 8 Witkin, Summary of Cal. Law (10th ed. 2005) Constitutional Law, § 1108 et seq.


**616  San Francisco City and County Superior Court, Hon. Richard J. Kramer, Trial Judge. (San
Francisco City & County Super. Ct. No. CGC–09–492995)
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Attorneys for Real Party in Interest: Miller Law Group, Walter M. Stella, Joseph P. Mascovich,
Noah A. Levin.


Opinion


STEWART, J.


*1309  PegaStaff is an agency that provides temporary staffing for its clients. A large part of
PegaStaff's business was the provision of staffing to Pacific Gas & Electric Company (PG & E),
through a staffing agency with which PG&E directly contracted, initially Corestaff Services, LP
(Corestaff), and later Agile 1.


*1310  The California Public Utilities Commission (PUC or commission) adopted general order
156 (GO 156) to implement Public Utilities Code 1  sections 8281 through 8286 (Article 5), 2  the
purpose of which is to encourage and develop the use of women-, minority-, and disabled veteran-
owned business enterprises (minority enterprises) within the public utility sector. 3  PegaStaff is
not a minority enterprise, and after PG&E adopted a program to increase the utilization of minority
enterprises, PegaStaff's provision of labor to PG&E was substantially reduced. PegaStaff attributes
this reduction to the implementation of a tier system preferential to minority enterprises and the
transfer of many of its contingent workers to minority enterprises.


1 Unless otherwise indicated, further statutory citations are to the Public Utilities Code.


2 Sections 8281 through 8286 comprise article 5 of chapter 7 of division 4 of the Public
Utilities Code.


3 As of January 1, 2015, lesbian-, gay-, bisexual- and transgender-owned business enterprises
are also included in Article 5. (Stats. 2014, c. 633, § 3.5.)


PegaStaff filed suit against the PUC, PG&E, Corestaff and Agile 1. Its claims against the PUC
consisted of constitutional challenges to Article 5 and GO 156. The trial court determined that it
did not have subject matter jurisdiction to consider PegaStaff's constitutional challenges, granted
the PUC's motion for judgment on the pleadings, and entered judgment in favor of the PUC.
We affirmed that judgment in PegaStaff v. California Public Utilities Commission (2015) 236
Cal.App.4th 374 [186 Cal.Rptr.3d 510] (PegaStaff I).


PG&E, Corestaff and Agile 1 also filed motions for judgment on the pleadings, arguing that just
as the trial court lacked subject matter jurisdiction to consider PegaStaff's causes of action against
the PUC, it also lacked jurisdiction to consider the causes of action asserted against them. The trial
court agreed and granted the motions for judgment on the pleadings.
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In this appeal, PegaStaff maintains that the trial court erred in determining that it lacked subject
matter jurisdiction to consider its claims against PG&E and Agile 1. We agree and reverse the trial
court's judgments in favor of these defendants. 4


4 Because we reverse on the jurisdictional question, we do not reach PegaStaff's further
assertions of error—that the trial court should have granted leave to amend or should have
granted PegaStaff's motion for transfer of the matter to this court.


In a separate petition for writ of mandate, PegaStaff maintains that the trial court erred in its
determination that it lacked subject matter jurisdiction to consider its claims against Corestaff. We
agree and grant PegaStaff's petition in a **618  separate order, issued this day, that refers to this
opinion for its reasoning.


*1311  BACKGROUND 5


5 Because this appeal is from a judgment on the pleadings, we state facts concerning PegaStaff
and its transactions with the defendants as alleged in the complaint. (DiPirro v. American
Isuzu Motors, Inc. (2004) 119 Cal.App.4th 966, 972 [14 Cal.Rptr.3d 787].)


The PUC is an agency created by the California Constitution to regulate privately owned public
utilities such as PG&E. (Cal. Const., art. XII.)


PegaStaff is a division of PegaSoft Corporation, a California corporation, that provides temporary
staffing in the fields of information technology and engineering. Mark Arshinkoff, a White male,
owns 100 percent of PegaSoft stock.


For nine years prior to filing suit, PegaStaff provided contract labor to PG&E through a program
administered by Corestaff, 6  another staffing company. PegaStaff's placement of workers at PG&E
peaked in 2007 at about 40 workers. In that year, PegaStaff received about 400 job orders and
revenue of about $4.5 million from PG&E. The revenue from PG & E comprised about 50 percent
of PegaStaff's gross revenues for the year.


6 In Corestaff's answer to PegaStaff's complaint, it referred to itself as “Corporate Employment
Resources, Inc. (Formerly, Corestaff Services, LP).”


In October 2007, at the direction of PG&E, Corestaff created a tier structure whereby all minority
enterprises were placed in the first tier and all other businesses, such as PegaStaff, were placed in
the second tier. First tier businesses received preference in job orders for temporary workers.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004622317&pubNum=0007047&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004622317&pubNum=0007047&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





PegaStaff v. Pacific Gas & Electric Co., 239 Cal.App.4th 1303 (2015)
192 Cal.Rptr.3d 614, 15 Cal. Daily Op. Serv. 9743, 2015 Daily Journal D.A.R. 10,056


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


The number of PG&E job orders routed to PegaStaff declined substantially as a consequence of
the tier structure. At the direction of PG&E, Corestaff “transferred many of the contingent workers
placed by PegaStaff to the minority owned businesses,” thereby harming PegaStaff financially.
Between January and September 2009, PegaStaff received only one job order for PG&E from
Corestaff and employed only four temporary workers at PG&E. In 2010, defendant Agile 1 7


replaced Corestaff as the administrator of PG&E's contingent worker program.


7 In Agile 1's answer to PegaStaff's complaint, it referred to itself as “The ACT 1 Group, Inc.
(which does business as and was sued solely as AGILE 1).”


The operative first amended complaint (FAC) was filed on September 5, 2012, naming PG&E,
Corestaff, Agile 1 and the PUC as defendants. The FAC asserts 10 causes of action: (1)
violation of Civil Code section 51.5 (barring discrimination by businesses based on enumerated
characteristics), asserted against Corestaff and PG&E; (2) violation of California Constitution,
article I, section 31 (barring discrimination by the state based on race, sex, color, *1312  ethnicity,
or national origin in the operation of public employment, public education, or public contracting),
asserted against the PUC; (3) violation of the equal protection clause of the California Constitution
(Cal. Const., art. I, § 7), asserted against the PUC; (4) injunctive relief for violation of California's
unfair competition law (UCL) (Bus. & Prof.Code, § 17200 et seq.), asserted against Corestaff and
PG&E; (5) intentional interference with prospective economic advantage, asserted against PG&E;
(6) negligent interference with prospective economic advantage, asserted against PG&E; (7)
civil conspiracy, asserted against Agile 1; (8) intentional interference with prospective economic
advantage, **619  asserted against Agile 1; (9) negligent interference with prospective economic
advantage, asserted against Agile 1; and (10) violation of the UCL, asserted against Agile 1.


On May 13, 2013, the PUC filed a motion for judgment on the pleadings, asserting that section
1759 8  deprives the superior court of subject matter jurisdiction over PegaStaff's two causes of
action asserted against it. PegaStaff opposed the PUC's motion and moved for transfer of those
causes of action to this court, should the trial court determine that it lacked jurisdiction.


8 Section 1759, subdivision (a), provides: “No court of this state, except the Supreme Court
and the court of appeal, to the extent specified in this article, shall have jurisdiction to
review, reverse, correct, or annul any order or decision of the [PUC] or to suspend or delay
the execution or operation thereof, or to enjoin, restrain, or interfere with the [PUC] in the
performance of its official duties, as provided by the law and the rules of court.”


On July 15, 2013, the court filed an order granting the PUC's motion for judgment on the pleadings
and denying PegaStaff's motion for transfer. The court determined that pursuant to section 1759, it
lacked jurisdiction to hear constitutional challenges to Article 5 and GO 156. The court also entered
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judgment in favor of the PUC on July 15, 2013. PegaStaff appealed from the court's judgment,
but we affirmed in PegaStaff I.


On July 9, 2013, Agile 1 filed a motion for judgment on the pleadings as to the causes of action
asserted against it. On July 10, 2013, and July 17, 2013, respectively, PG&E and Corestaff filed
their own motions for judgment on the pleadings. PegaStaff opposed the motions and sought leave
to amend should the motions be granted. PegaStaff also argued that if the court denied leave to
amend, its suit against PG&E, Corestaff, and Agile 1 should be transferred to the Court of Appeal.


The trial court held a hearing on September 5, 2013, and granted the motions for judgment on
the pleadings but reserved the issue whether to grant leave to amend. The court requested that
PegaStaff provide a proposed second amended complaint (SAC) prior to a hearing scheduled for
October 8, 2013. PegaStaff provided a proposed SAC on October 4, 2014. At the *1313  October
8, 2013 hearing, the court denied PegaStaff leave to amend because it believed that it did not “have
jurisdiction over the matters set forth in the [SAC].”


On November 20, 2013, the court filed an order granting defendants' motions for judgment on the
pleadings. The order also denied PegaStaff leave to amend its complaint and denied PegaStaff's
motion to transfer the matter to the Court of Appeal. On the same day, the court entered judgment in
favor of PG&E. On November 22, 2013, the court entered judgment in favor of Agile 1. Corestaff
did not submit a judgment on the trial court's order granting judgment on the pleadings and the
court did not enter a separate judgment in favor of Corestaff. 9


9 Corestaff seeks to file a cross-complaint after a stay of proceedings, pending action by this
court, is lifted.


PegaStaff filed a notice of appeal on December 4, 2013. Corestaff filed a motion to dismiss
PegaStaff's appeal for lack of an appealable judgment or order. On July 10, 2014, because we
had before us appeals from judgments of dismissal in favor of PG&E and Agile 1 based on the
same order from which PegaStaff sought to appeal with regard to Corestaff, we denied Corestaff's
motion to dismiss and on our own motion treated the appeal as a petition for writ of mandate.
On August **620  15, 2014, on our own motion, we bifurcated the writ petition with regard to
Corestaff and the appeal with regard to PG&E and Agile 1 into two separate cases and notified
the parties that the petition would be considered with the appeal. This appeal, case No. A142736,
concerns dismissal of the suit as to defendants PG&E and Agile 1. The petition for writ of mandate,
case No. A140521, concerns the order granting Corestaff's motion for judgment on the pleadings.


DISCUSSION
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In an appeal from a motion granting judgment on the pleadings, “ ‘[a]ll properly pleaded, material
facts are deemed true, but not contentions, deductions, or conclusions of fact or law....’ ” (People
ex rel. Harris v. Pac Anchor Transportation, Inc. (2014) 59 Cal.4th 772, 777 [174 Cal.Rptr.3d 626,
329 P.3d 180].) We review the complaint de novo to determine whether it alleges facts sufficient
to state a cause of action under any theory. (Taiheiyo Cement U.S.A., Inc. v. Franchise Tax Bd.
(2012) 204 Cal.App.4th 254, 259 [138 Cal.Rptr.3d 536].) Here, the sole argument of defendants
in their motions for judgment on the pleadings and on appeal is not that PegaStaff failed to allege
facts sufficient to state a cause of action, but that pursuant to section 1759, subdivision (a), the
superior court lacks jurisdiction over the *1314  subject matter of the complaint. Accordingly the
question before us, which we consider de novo, is whether the superior court has subject matter
jurisdiction over the causes of action arising from the properly pleaded, material facts contained in
PegaStaff's FAC. In addressing this question, we first consider the appeal as to defendant PG&E.
We then consider how that result as to PG&E affects the appeal as to defendant Agile 1 and the
petition as to defendant CoreStaff.


I.


Section 1759 Does Not Bar PegaStaff's Suit Against PG&E.


A. Section 1759 and the Covalt Test
We adopt the summary of the governing law concerning section 1759 as stated in Sarale v. Pacific
Gas & Electric Co. (2010) 189 Cal.App.4th 225 [117 Cal.Rptr.3d 24] (Sarale):


“ ‘The commission is a state agency of constitutional origin with far-reaching duties, functions,
and powers ... including the power to fix rates, establish rules, hold various types of hearings,
award reparation, and establish its own procedures.’ (Consumers Lobby Against Monopolies v.
Public Utilities Com. (1979) 25 Cal.3d 891, 905 [160 Cal.Rptr. 124, 603 P.2d 41], citing Cal.
Const., art. XII, §§ 1–6.) In addition, the Legislature, which has the ‘ “plenary power ... to
confer additional authority and jurisdiction upon the commission,” ’ can broaden the commission's
authority. (Consumers Lobby Against Monopolies, supra, at p. 905, 160 Cal.Rptr. 124, 603 P.2d
41, quoting Cal. Const., art. XII, § 5).


[1] “Employing its plenary power, the Legislature enacted the Public Utilities Act (§ 201 et
seq.), which ‘vests the commission with broad authority to “supervise and regulate every public
utility in the State.” ’ ( [San Diego Gas & Electric Co. v. Superior Court (1996) 13 Cal.4th
893,] 915 [55 Cal.Rptr.2d 724, 920 P.2d 669] [ (Covalt) ].) This broad authority authorizes
the commission to ‘ “do all things, whether specifically designated in [the Public Utilities Act]
or in addition thereto, which are necessary and convenient” in the exercise of its jurisdiction
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over public utilities.’ (Ibid. italics omitted.) ‘ “The commission's authority has been liberally
construed” [citation], and includes not only administrative **621  but also legislative and judicial
powers....’ (Ibid.)


“Commission action is subject to judicial review, the ‘manner and scope’ of which is established
by the Legislature. (Cal. Const., art. XII, § 5.) ‘Pursuant to this constitutional provision, the
Legislature enacted article 3 of *1315  chapter 9 of the Public Utilities Act, entitled “Judicial
Review ...” (§ 1756 et seq.),’ which ‘prescribes a method of judicial review that is narrow in both
“manner and scope.” ’ (Covalt, supra, 13 Cal.4th at p. 915, 55 Cal.Rptr.2d 724, 920 P.2d 669.)
Among the provisions of that article is subdivision (a) of section 1759, which provides that ‘[n]o
court of this state, except the Supreme Court and the court of appeal, to the extent specified in
this article, shall have jurisdiction to review, reverse, correct, or annul any order or decision of
the commission or to suspend or delay the execution or operation thereof, or to enjoin, restrain,
or interfere with the commission in the performance of its official duties, as provided by law and
the rules of court.’


“Despite this limitation on the jurisdiction of trial courts to review commission rules and decisions,
the Legislature has provided for a private right of action against utilities for unlawful activities and
conduct. Specifically, section 2106 provides for an action to recover for loss, damage, or injury
‘in any court of competent jurisdiction’ by any corporation or person against ‘[a]ny public utility
which does, causes to be done, or permits any act, matter, or thing prohibited or declared unlawful,
or which omits to do any act, matter, or thing required to be done, either by the Constitution, any
law of this State, or any order or decision of the commission.’


“ ‘[R]ecognizing a potential conflict between sections 2106 and 1759,’ the California Supreme
Court ‘has held section 2106 “must be construed as limited to those situations in which an award
of damages would not hinder or frustrate the commission's declared supervisory and regulatory
policies.” ’ (Koponen v. Pacific Gas & Elec. Co. (2008) 165 Cal.App.4th 345, 351 [81 Cal.Rptr.3d
22] (Koponen)....)


“In Covalt, the Supreme Court ‘ “established a three-part test to determine whether an action is
barred by section 1759: (1) whether the commission had the authority to adopt a regulatory policy;
(2) whether the commission had exercised that authority; and (3) whether the superior court action
would hinder or interfere with the commission's exercise of regulatory authority.” ’ ” (Sarale,
supra, 189 Cal.App.4th at pp. 235–236, 117 Cal.Rptr.3d 24; see, e.g., People ex rel. Orloff v.
Pacific Bell (2003) 31 Cal.4th 1132, 1144–1145 [7 Cal.Rptr.3d 315, 80 P.3d 201]; Ford v. Pacific
Gas & Electric Co. (1997) 60 Cal.App.4th 696, 700–701 [70 Cal.Rptr.2d 359].)
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[2] Superior court jurisdiction is precluded only if all three prongs of the Covalt test are answered
affirmatively. (Anchor Lighting v. Southern California Edison Co. (2006) 142 Cal.App.4th 541,
549 [47 Cal.Rptr.3d 780].)


The issue in Covalt was whether section 1759 barred a superior court action for nuisance and
property damage allegedly caused by electric and *1316  magnetic fields from power lines owned
and operated by a public utility. (Covalt, supra, 13 Cal.4th at p. 903, 55 Cal.Rptr.2d 724, 920 P.2d
669.) The court, considering the third prong of the test, concluded that a superior court verdict
for plaintiffs would be inconsistent with the PUC's conclusion “that the available evidence does
not support a reasonable belief that 60 Hz electric and magnetic fields present a substantial risk
of physical harm, and that unless and until the evidence supports such a belief **622  regulated
utilities need take no action to reduce field levels from existing powerlines.” (Id. at p. 939, 55
Cal.Rptr.2d 724, 920 P.2d 669.)


Since Covalt was decided, courts have had repeated occasion to apply the test it established. In
Hartwell Corp. v. Superior Court (2002) 27 Cal.4th 256 [115 Cal.Rptr.2d 874, 38 P.3d 1098]
(Hartwell), residents brought actions against, among others, water providers regulated by the PUC
for injuries caused by harmful chemicals in the water they supplied. (Id. at pp. 260–261, 115
Cal.Rptr.2d 874, 38 P.3d 1098.) Asserting tort and other causes of action, the plaintiffs sought
damages and injunctive relief against those defendants. (Ibid.) The water companies argued that
section 1759 deprived the superior court of jurisdiction over the plaintiffs' claims. (Id. at p. 263, 115
Cal.Rptr.2d 874, 38 P.3d 1098.) The Supreme Court found that the first two prongs of the Covalt
test were met: the CPUC had regulatory authority over water quality and safety and had exercised
that authority. (Id. at pp. 269–274, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) Applying Covalt's third
prong, it held that adjudication of some—but not all—of the plaintiffs' claims against the regulated
water companies would hinder or interfere with the CPUC's exercise of regulatory authority. (Id.
at pp. 275–282, 115 Cal.Rptr.2d 874, 38 P.3d 1098.)


The plaintiffs' injunctive relief claims would interfere with the PUC's exercise of its authority
because the PUC had determined that the water companies were in compliance with state
water quality standards and impliedly declined to take remedial action against those companies.
(Hartwell, supra, 27 Cal.4th at p. 278, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) “A court injunction,
predicated on a contrary finding of utility noncompliance, would clearly conflict with the PUC's
decision and interfere with its regulatory functions in determining the need to establish prospective
remedial programs.” (Ibid.) Plaintiffs' damages claims were also barred by section 1759 to the
extent they sought to recover for harm caused by water that met state standards but allegedly
was unhealthy nonetheless. (Id. at pp. 275–276, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) Although
the PUC had simply incorporated the water quality standards adopted by the State Department of
Health Services (DHS), those standards were key to its exercise of rate setting authority because
the standards enabled it to determine whether water company revenues were sufficient to finance
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water safety treatment. (Id. at p. 276, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) Moreover, the PUC had
“provided a safe harbor” for water companies if they complied with the DHS standards, and that
policy would be undermined by allowing damages for provision of water that met those standards.
(Ibid.)


*1317  However, the court rejected the water companies' contention that section 1759 deprived
the superior court of jurisdiction over the claims seeking damages for harm resulting from water
that failed to meet the incorporated water quality standards: “A jury award based on a finding
that a public water utility violated DHS standards would not interfere with the PUC regulatory
policy requiring water utility compliance with those standards.” (Hartwell, supra, 27 Cal.4th at p.
276, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) The Legislature had afforded the PUC means to redress
violations of the standards, such as mandamus, injunctive relief, penalties and contempt, but “these
remedies are essentially prospective in nature. They are designed to stop the utilities from engaging
in current and ongoing violations and do not redress injuries for past wrongs.... Because the PUC
cannot provide for such relief for past violations, those damage actions would not interfere with the
PUC **623  in implementing its supervisory and regulatory policies to prevent future harm.” (Id.
at p. 277, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) 10  Thus, the plaintiffs' damage claims alleging water
contamination that violated the DHS standards were authorized under section 2106. (Id. at p. 279,
115 Cal.Rptr.2d 874, 38 P.3d 1098.)


10 This was so even though the PUC had, in an earlier information gathering proceeding, found
that the regulated water companies had substantially complied with the standards for the
past 25 years. That finding of past compliance was not part of a supervisory, regulatory,
rulemaking or enforcement proceeding, and while it could lead to prospective relief, it could
not result in redress for past violations. (Hartwell, supra, 27 Cal.4th at pp. 276–277, 115
Cal.Rptr.2d 874, 38 P.3d 1098.)


The Hartwell court also held that the plaintiffs' claims against water companies and industrial
defendants that were not subject to PUC regulatory authority were not barred by section 1759.
(Hartwell, supra, 27 Cal.4th at pp. 279–282, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) It rejected
an interpretation of section 1759 so broad that any adjudication that could result in a decision
inconsistent with a PUC decision in another proceeding would for that reason alone fall outside
the superior courts' jurisdiction. (Ibid.) “ ‘By no stretch of language or logic does [section 1759]
mean that trial courts may not decide issues between parties not subject to PUC regulation simply
because the same or similar issues are pending before the PUC or because the PUC regulates
the same subject matter in its supervision over public utilities.’ ” (Id. at p. 280, 115 Cal.Rptr.2d
874, 38 P.3d 1098, quoting and agreeing with part of the Court of Appeal decision under review.)
Although “section 1759 does not expressly restrict preemption to claims involving regulated
utilities,” it had to be read in context with the regulatory scheme of which it is a part. (Ibid.) The
PUC's regulatory authority extended only to regulated utilities, which endowed certain business
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enterprises “affected with a public interest” with a legally sanctioned monopoly and subjected
them in turn to comprehensive regulation of rates, services and facilities, as well as liabilities that
were defined and limited. (Id. at pp. 281–282, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) Unlike those
entities, nonregulated companies were not subject to PUC jurisdiction and would be exempt from
claims in any forum if the superior court lacked jurisdiction. (Id. at p. 282, 115 Cal.Rptr.2d 874,
38 P.3d 1098.)


[3]  [4]  *1318  Hartwell demonstrates that application of the third prong of Covalt does not turn
solely or primarily on whether there is overlap between conduct regulated by the PUC and the
conduct targeted by the suit. The fact that the PUC has the power and has exercised the power to
regulate the subject at issue in the case establishes the first and second prongs of Covalt, but will
not alone establish the third. Instead, the third prong requires a careful assessment of the scope
of the PUC's regulatory authority and evaluation of whether the suit would thwart or advance
enforcement of the PUC regulation. Also relevant to the analysis is the nature of the relief sought
—prospective relief, such as an injunction, may sometimes interfere with the PUC's regulatory
authority in ways that damages claims based on past harms would not. Ultimately, if the nature of
the relief sought or the parties against whom the suit is brought fall outside the PUC's constitutional
and statutory powers, the claim will not be barred by section 1759.


In Koponen, plaintiffs filed a class action seeking damages and other relief after PG & E leased
or licensed rights in easements burdening plaintiffs' property to telecommunications **624
companies for the purposes of installing and using fiber optic lines. (Koponen, supra, 165
Cal.App.4th at p. 348, 81 Cal.Rptr.3d 22.) (Koponen).) The PUC had granted applications by
PG&E to enter into such leases or licenses. (Id. at p. 351, 81 Cal.Rptr.3d 22.) The court found
the PUC met the first prong of Covalt: the PUC had “power to regulate PG&E's use of its
facilities, including the power to regulate whether PG&E may install fiber optic lines or license or
lease its facilities to providers of telecommunications services” and “the power to determine how
revenues from PG&E's leases or licenses must be allocated or distributed.” (Id. at pp. 352–353, 81
Cal.Rptr.3d 22.) The second Covalt prong was also met because the commission had “exercised its
regulatory power by authorizing PG&E to enter into specific licensing or leasing agreements and
also by determining how resulting revenues will be allocated.” (Id. at p. 353, 81 Cal.Rptr.3d 22)


The court then considered whether the third Covalt prong was met, i.e., whether the plaintiff's
suit “could hinder or interfere with the commission's exercise of its authority to determine
what use PG&E can make of its facilities or how revenues generated from that use should
be allocated.” (Koponen, supra, 165 Cal.App.4th at p. 353, 81 Cal.Rptr.3d 22.) The plaintiffs
claimed PG&E's attempts to sell to telecommunications providers use of rights-of-way that PG
& E did not own trenched on the plaintiffs' property rights, and the court held the PUC had
no regulatory authority or interest in private disputes over property rights between PG&E and
private landowners. (Ibid.) “[T]he commission has no authority to determine the property dispute
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between plaintiffs and PG&E, and it does not matter that the commission has approved PG &
E's applications. The commission certainly can determine that the applications are in the public
interest, ... but neither that finding nor the commission's approval of the applications in any
way determined the extent of PG&E's *1319  rights in the easements.” (Id. at pp. 355–356, 81
Cal.Rptr.3d 22.) The court held that the plaintiffs' damages claims were not barred by section 1759.
(Id. at p. 358, 81 Cal.Rptr.3d 22.) However, it also held that the plaintiffs could not seek relief
in the nature of disgorgement of profits or other relief requiring PG&E to pay to the plaintiffs
some or all of the revenues from leasing or licensing its facilities: “The commission, as part of its
ratemaking authority, has determined how those revenues are to be allocated. An award of relief
that effectively redirects the payment of those revenues would directly contravene or annul the
commission's decisions.” (Ibid.)


Just as Hartwell teaches that a claim against persons over whom the PUC lacks jurisdiction cannot
meet Covalt's prong three, Koponen similarly teaches that a claim concerning subjects over which
the PUC lacks regulatory authority does not meet the third prong for the same reason: there can
be no interference with authority the PUC does not have. That is so even if the PUC's regulatory
goals could be indirectly advanced or hindered by a ruling on the claim.


Wilson v. Southern California Edison Co. (2015) 234 Cal.App.4th 123 [184 Cal.Rptr.3d 26]
(Wilson) was an appeal from a jury verdict awarding the plaintiff substantial tort damages
based on the utility's failure to properly supervise, secure, operate, maintain or control its
electrical substation, allowing stray electrical currents to enter the plaintiff's home. (Id. at p.
129, 184 Cal.Rptr.3d 26.) In an amicus curiae brief, the PUC asserted that it had ongoing
policies and programs governing the safety of such facilities, that its regulatory programs ensured
requirements imposed on utilities would be uniform, and that a trial court **625  decision in
a case like Wilson could “ ‘unintentionally result in new or inconsistent requirements regarding
the design, construction, operation, maintenance, and safety of utility equipment and facilities.’
” (Id. at pp. 147–148, 184 Cal.Rptr.3d 26.) The court noted that PUC regulations “specifically
address grounding, including grounding requirements for common neutral systems” such as the
electrical substation in question. (Id. at p. 149, 184 Cal.Rptr.3d 26.) These regulations required
that grounding be “ ‘effective’ ” and “set forth detailed minimum requirements for ground
conductors.” (Ibid.)


Despite the PUC regulations, the Wilson court concluded that the Covalt test was not satisfied.
(Wilson, supra, 234 Cal.App.4th at p. 149, 184 Cal.Rptr.3d 26.) “First, although there is no
doubt that [PUC general orders] require grounding of substations, it may be that [defendant]
could comply with the regulations and still mitigate the stray voltage that results from grounding.
Although that is an issue that is more appropriately submitted to the PUC under the primary
jurisdiction doctrine [citation], it does not mean that [plaintiff's] claims are barred under the
Covalt test.” (Id. at pp. 149–150, 184 Cal.Rptr.3d 26.) Second, the PUC's general orders did
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not provide guidance as to how utilities operate and *1320  maintain their substations, and no
specific regulations governed substation operation. (Id. at p. 150, 184 Cal.Rptr.3d 26.) Instead,
the PUC ordered the utilities to meet annually to share their newly developed practices with
the expectation that a best practice would evolve. (Ibid.) The court concluded: “it is unclear
whether this ‘best practice’ will address stray voltage issues. Therefore, we cannot say with any
certainty that litigation of [plaintiff's] claims would hinder or interfere with the PUC's regulatory
policy.” (Ibid.) “Finally, the purported exercise of authority that [defendant] relies upon is of a
vastly different character than the kinds of exercise of authority found in cases in which courts ...
found that section 1759 bars the plaintiff's action. In most of those cases, the PUC conducted (or
was in the process of conducting) investigations into or adopted regulations on the specific issue
alleged in the plaintiff's lawsuit. [Citations.] [¶] In light of the absence of any indication that the
PUC has investigated or regulated the issue of stray voltage, and without any evidence that stray
voltage cannot be mitigated without violating the PUC's regulation requiring grounding, we cannot
say that [plaintiff's] lawsuit would interfere with or hinder any supervisory or regulatory policy
of the PUC. Therefore, we hold that Wilson's claims are not within the exclusive authority of the
PUC under section 1759.” (Id. at pp. 150–151, 184 Cal.Rptr.3d 26.)


[5] Where the PUC has promulgated “minimum requirements,” Wilson establishes that merely
meeting those requirements does not necessarily insulate a utility from a superior court suit. Even
if a utility meets a minimum requirement set by the PUC, the interference prong of the Covalt test
is not met by a suit claiming the utility should have done more, at least in the absence of a PUC
safe harbor (as was the case in Hartwell) that blesses the minimum requirement as fully meeting
the utility's obligation. Without more than speculation that the PUC might establish additional or
different requirements in the future, section 1759 will not deprive the superior court of jurisdiction
if the utility could comply with current PUC requirements and still avoid injuring the plaintiff.
The contrast between two cases, Sarale and Mata v. Pacific Gas and Electric Co. (2014) 224
Cal.App.4th 309 [168 Cal.Rptr.3d 568] (Mata), clarifies this teaching.


**626  In Sarale, the plaintiffs claimed PG&E had excessively trimmed commercially productive
walnut trees under its power lines. (Sarale, supra, 189 Cal.App.4th at p. 230, 117 Cal.Rptr.3d
24.) PUC regulations established minimum clearances to be maintained between power lines
and vegetation, but also recognized that “[v]egetation management practices may make it
advantageous to obtain greater clearances” than the minimum. (Id. at pp. 237–239, 117 Cal.Rptr.3d
24.) Plaintiffs claimed that PG&E's tree trimming was excessive “based on past vegetation
management practices” because it was “beyond PG&E's historical tree trimming practices” on the
property, not because it was objectively unreasonable given the totality of the circumstances. (Id.
at p. 242, 117 Cal.Rptr.3d 24.) The Sarale court applied Covalt and, in a split decision (Justice
Robie dissenting), ruled the *1321  suit was barred in superior court: “Section 1759 saves the
commission and utility companies from defending against myriad lawsuits every time adjustments
are made to protocols for vegetation management around power lines.” (Ibid.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035421567&pubNum=0007047&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035421567&pubNum=0004041&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035421567&pubNum=0004041&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035421567&pubNum=0007047&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035421567&pubNum=0004041&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996195543&pubNum=0004040&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002105512&pubNum=0004040&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023368027&pubNum=0004041&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810376&pubNum=0007047&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810376&pubNum=0007047&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032810376&pubNum=0004041&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023368027&pubNum=0004041&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023368027&pubNum=0007047&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023368027&pubNum=0007047&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023368027&pubNum=0007047&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023368027&pubNum=0007047&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023368027&pubNum=0007047&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023368027&pubNum=0007047&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023368027&pubNum=0004041&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996195543&pubNum=0004040&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023368027&pubNum=0004041&originatingDoc=Ib732dff04da711e59310dee353d566e2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





PegaStaff v. Pacific Gas & Electric Co., 239 Cal.App.4th 1303 (2015)
192 Cal.Rptr.3d 614, 15 Cal. Daily Op. Serv. 9743, 2015 Daily Journal D.A.R. 10,056


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 17


In Mata, plaintiffs sued PG&E and a tree trimming company after a man was electrocuted by a high
voltage power line while trimming a tree. (Mata, supra, 224 Cal.App.4th at p. 312, 168 Cal.Rptr.3d
568.) The plaintiffs sued both defendants for negligence and PG&E for premises liability, based
on the allegation that the defendants failed to maintain an adequate clearance of the power lines
from the trees. (Ibid.) The Mata court considered the same PUC regulations as the Sarale court
(id. at p. 316, 168 Cal.Rptr.3d 568) and observed: “the PUC rules and prior orders repeatedly
make clear that while a utility normally must maintain specified minimum clearances between
its overhead electric lines and adjacent trees, the commission leaves to the determination of the
utility whether greater clearances are necessary at particular locations to accomplish the purposes
of [the regulations], including to ‘secure safety ... to the public in general.’ Nowhere in its rules
or orders does the commission suggest that in making such determinations, the utility is relieved
of its obligation to exercise reasonable care to avoid causing harm to others, or relieved of its
responsibility for failing to do so.” (Id. at p. 318, 168 Cal.Rptr.3d 568.) The court concluded that
the suit was not barred by section 1759. (Id. at p. 320, 168 Cal.Rptr.3d 568.)


In reaching its decision, the Mata court considered the majority opinion and the dissent in Sarale,
but determined it was “unnecessary to take sides” “because there is a fundamental difference
between the claims in [Sarale] and plaintiffs' claim here. In Sarale, the landowners were attempting
to prohibit PG & E from trimming more than the minimum required by the PUC, although
—as indicated above—the PUC has made unmistakably clear that in some cases safety or
other considerations require more than minimum clearances and that the utility should use its
judgment to go beyond the minimum when necessary to ensure the reliability of service or public
safety. In the view of the majority, recognition of the landowners' claims would have effectively
countermanded the authorization that the PUC granted the utility to make that determination and
to extend clearance beyond the minimum when necessary to ensure service reliability or public
safety. Here, on the other hand, plaintiffs' claims do not conflict with the PUC rule authorizing the
utility to make a reasonable determination whether safety or other considerations require trimming
beyond the minimum clearance. Permitting plaintiffs to prosecute in superior court their claim for
having failed to use due care in making such a determination **627  does not hinder or interfere
with the exercise of the PUC's authority. To the contrary, awarding damages to those injured by the
utility's failure to make such a reasonable determination as anticipated by the PUC complements
and reinforces [the regulations]. A *1322  superior court action for such damages is ‘in aid of,
rather than in derogation of, the PUC's jurisdiction.’ ” (Mata, supra, 224 Cal.App.4th at pp. 319–
320, 168 Cal.Rptr.3d 568.)


Like several of the prior cases, Sarale and Mata address a utility's acts in relation to a minimum
safety standard established by the PUC. The Sarale plaintiffs argued the utility went too far and
caused property damage, whereas the Mata plaintiffs argued it failed to go far enough, resulting in
personal injury. The PUC regulation allowed utilities to go farther than the minimum, and Sarale
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held that a suit penalizing a utility for doing so would interfere with the regulation. Mata also
interpreted the regulation to allow utilities to exceed the minimum but further held that the PUC
“made unmistakably clear that in some cases safety or other considerations require more than
minimum clearances and that the utility should use its judgment to go beyond the minimum when
necessary to ensure the reliability of service or public safety.” (Mata, supra, 224 Cal.App.4th at
p. 319, 168 Cal.Rptr.3d 568.) Mata is thus similar to Wilson in holding that meeting a minimum
standard established by the PUC does not by itself insulate a utility from liability for injuries
resulting from its failure to do more. And like Hartwell, it focuses on whether the suit would
advance or thwart the PUC's regulatory goals.


B. Application of the Covalt Test
The subject matter of PegaStaff's suit concerns PG&E's minority enterprise diversity program.
We first consider whether the PUC is authorized to regulate such diversity programs. If it is, we
next consider whether the PUC has exercised that authority. If it has, the final question is whether
PegaStaff's superior court action against PG&E will interfere with or frustrate the PUC's exercise
of regulatory authority.


1. The PUC Has the Authority to Regulate Utility Minority Enterprise Diversity Programs.
Article 5 declares as state policy “to aid the interests of [minority enterprises] in order to preserve
reasonable and just prices and a free competitive enterprise, to ensure that a fair proportion
of the total purchases and contracts or subcontracts for commodities, supplies, technology,
property, and services for regulated public utilities, including, but not limited to, renewable energy,
wireless telecommunications, broadband, smart grid, and rail projects, are awarded to [minority
enterprises], and to maintain and strengthen the overall economy of the state.” (§ 8281, subd. (a).)


In furtherance of that policy, Article 5 authorizes and directs the PUC to: (1) require utilities
to submit an annual, detailed, and verifiable plan for increasing procurement from minority
enterprises (§ 8283, subd. (a)); (2) *1323  establish guidelines for utilities to use in establishing
programs pursuant to Article 5 (§ 8283, subd. (c)); (3) “recommend a program for carrying out
the policy” of Article 5 (§ 8283, subd. (e)(1)); and (4) file an annual report with the Legislature on
the progress of activities undertaken by utilities in the implementation of such programs (§ 8283,
subd. (e)(1)). Article 5 also requires that utilities' annual plans “include short- and long-term goals
and timetables, but not quotas, and ... include methods for encouraging both prime contractors
and grantees to **628  engage [minority enterprises] in subcontracts in all categories that provide
subcontracting opportunities.” (§ 8283, subd. (b).)


Article 5 authorizes the PUC to regulate utility minority enterprise diversity programs. 11


Accordingly, Covalt prong one is met.
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11 PegaStaff disputes that the first two prongs of the Covalt test are met, but does so by repeating
arguments that we rejected in PegaStaff I.


2. The PUC Has Exercised Its Authority to Regulate Utility Minority Enterprise Diversity
Programs.


To implement Article 5, the PUC issued decision No. 88-04-057, in which it adopted an interim
order that later became GO 156. 12  (Re Public Utilities Code Sections 8281 to 8285 Relating to
Women and Minority Business Enterprises (1988) 28 Cal.P.U.C.2d 36.) It has since amended GO
156 many times, most recently in 2011. (GO 156, p. 1.)


12 GO 156 is currently available on the Web sire, online at <http://docs.cpuc.ca.gov/
PublishedDocs/PUBLISHED/GRAPHICS/171157.PDF> (as of Aug. 28, 2015).


GO 156 states its intent as follows: “Purpose—These rules implement [Article 5] which require[s]
the Commission to establish a procedure for gas, electric, and telephone utilities with gross annual
revenues exceeding $25,000,000 and their Commission-regulated subsidiaries and affiliates to
submit annual detailed and verifiable plans for increasing [minority enterprise] procurement in all
categories.” (GO 156, § 1.1.1, p. 7.)


Section 2 of GO 156 provides rules and guidelines to “be used to verify the eligibility of women
and minority business enterprises ... for participation in utility [minority enterprise] procurement
programs.” (GO 156, § 2, p. 9.)


Section 3 provides that the PUC “shall provide a clearinghouse for the sharing of [minority
enterprise] identification and verification information.” (GO 156, § 3, p. 10.)


Section 4 concerns the qualification of a business as a service disabled veteran business enterprise.
(GO 156, § 4, p. 10.)


*1324  Section 6 13  concerns the implementation of utility minority enterprise diversity programs:
“Each utility's [minority enterprise] program shall be designed to ensure that [minority enterprises]
are encouraged to become potential suppliers of products and services to the utilities subject to GO
156. Nothing in GO 156 authorizes or permits a utility to utilize set-asides, preferences, or quotas
in administration of its [minority enterprise] program. The utility retains its authority to use its
legitimate business judgment to select the supplier for a particular contract.” (GO 156, § 6, p. 11.)


13 Section 5 was deleted by a 1998 PUC decision. (GO 156, § 5, p. 11.)
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Section 6.1 concerns internal utility program development. (GO 156, § 6.1, p. 11.) Utilities must
maintain a staff appropriately sized to implement minority enterprise program requirements and
provide appropriate staff training. (Ibid.)


Section 6.2 concerns the external outreach component of utility minority enterprise diversity
programs. Utilities must “implement an outreach program to inform and recruit [minority
enterprises] to apply for procurement contracts.” (GO 156, § 6.2, p. 11.) Minimum requirements
for an outreach program are specified: (1) “Actively seek out opportunities to identify [minority
enterprise] contractors and to expand [minority enterprise] source pools.” (Id. § 6.2.1(1), p. 11.)
(2) “Actively support **629  the efforts of organizations experienced in the field who promote
the interests of [minority enterprise] contractors.” (Id. § 6.2.1(2), p. 11.)(3) “Work with [minority
enterprise] contractors to facilitate contracting relationships....” (Id. § 6.2.1(3), p. 11.)(4) “At
the request of any unsuccessful [minority enterprise] bidder, provide information concerning the
relative range/ranking of the [minority enterprise] contractor's bid as contrasted with the successful
bid.” (Id. § 6.2.1(4), p. 11.)(5) “To the extent possible, make available to [minority enterprise]
contractors lists of utility purchase/contract categories which offer them the best opportunity for
success.” (Id. § 6.2.1(5), p. 12.)(6) “Encourage employees involved in procurement activities to
break apart purchases and contracts as appropriate to accommodate the capabilities of [minority
enterprises].” (Id. § 6.2.1(6), p. 12.) (7) Summarize GO 156 in outreach program handouts. (Id.
§ 6.2.1(7), p. 12.) The assistance that utilities provide to minority enterprises in their outreach
programs must also be provided to non-minority enterprises on request. (Id. § 6.2.1(8), p. 12.)


Section 6.3 concerns the subcontracting program component of utility minority enterprise outreach
programs. (GO 156, § 6.3, p. 12.) The purpose of the subcontracting program is to “encourag[e]
[the utility's] prime contractors to utilize [minority enterprise] subcontractors.” (Ibid.) “Each utility
shall encourage and assist its prime contractors to develop plans to increase the utilization of
[minority enterprises] as subcontractors. Prime contractors shall *1325  be encouraged to submit
to the utility plans that include goals for the utilization of [minority enterprises] as subcontractors.
These plans may be incorporated into the contract between the utility and the prime contractor.” (Id.
§ 6.3.4, p. 12.) Utilities are “encouraged” to incorporate suggested language in purchase orders,
requests for bid proposals, and “other appropriate procurement documents.” (Id. § 6.3.5, p. 13.) The
suggested language includes: “It is the policy of the utility that [minority enterprises] shall have
the maximum practicable opportunity to participate in the performance of contracts. However, this
policy shall not be used to exclude qualified non-[minority enterprises] from participating in utility
contracting.” (Id. § 6.3.5(1), p. 13.)


Section 7 concerns the process for complaints relating to GO 156. (GO 156, § 7, pp. 14–15.)
Section 7.1 provides: “Complaints relating to this general order shall be filed and appealed only
pursuant to the procedure set forth in this section 7. The Commission will not, however, entertain
complaints which do not allege violations of any law, Commission rule, order, or decision or utility
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tariff resulting from such Commission action, but which instead involve only general contract-
related disputes, such as failure to win a contract award.” The “procedure set forth in this Section
7” is provided in sections 7.2 and 7.3, which concern complaints relating to minority enterprise
verification decisions.


Section 8 concerns the goals utilities must set. A “goal” is defined in section 1.3.13 as “a
target which, when achieved, indicates progress in a preferred direction. A goal is neither a
requirement nor a quota.” (GO 156, § 1.3.13, p. 8.) Utilities are required to “set substantial and
verifiable short-term (one year), mid-term (three years), and long-term (five years) goals for the
utilization of [minority enterprises]. Goals shall be set annually for each major product and service
category which provides opportunities for procurement. ‘Substantial Goals’ mean goals which are
realistic and clearly demonstrate a utility's commitment to encourage the participation of [minority
enterprises] in utility purchases and contracts.” (GO 156, **630  § 8, p. 16.) Utilities must also
set “initial minimum long-term goals for each major category of products and services the utility
purchases from outside vendors of not less than 15% for minority owned business enterprises and
not less than 5% for women owned business enterprises.” (Id. § 8.2, p. 16.) “The specification of
initial long-term goals in this section shall not prevent the utilities from seeking to reach parity
with public agencies, which the Legislature found in Public Utilities Code Section 8281(b)(1)(13)
are awarding 30% or more of their contracts to [minority enterprises].” (Id. § 8.3, p. 17.) “No
penalty shall be imposed for failure of any utility to meet and/or exceed goals.” (Id. § 8.12, p. 19.)


*1326  Section 9 concerns the annual report that utilities are required to submit concerning
their minority enterprise diversity programs. (GO 156, § 9, pp. 19–21.) Section 10 concerns the
requirements for a utility's annual plan—“a detailed and verifiable plan for encouraging [minority
enterprise] procurement in all categories.” (Id. § 10, pp. 21–22.) Section 11 concerns the PUC's
annual report to the Legislature. (Id. § 11, p. 21–22.)


GO 156 represents PUC's exercise of its authority to regulate utility minority enterprise diversity
programs. Accordingly, Covalt prong two is satisfied.


3. Superior Court Action on PegaStaff's Suit Against PG&E Will Not Interfere with or
Frustrate the PUC's Regulatory Authority.


[6] In its FAC, PegaStaff makes two material factual allegations concerning PG&E: (1) PG&E
directed Corestaff to implement a tier system, under which minority enterprises were given
preference for job orders, and (2) PG&E directed Corestaff to transfer PegaStaff's contingent
workers to minority enterprises. On appeal, PegaStaff confirms that these acts are the bases for
its causes of action against PG&E. In other allegations, the FAC associates the two material
allegations about PG&E's actions with GO 156, the import of which is that (1) PG&E was
motivated to act as it did in order to achieve its GO 156 goals and (2) PG&E's acts were necessary
to comply with GO 156. Whether PG&E was motivated by a desire to meet its goals is a question
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of fact that may or may not be relevant to the causes of action asserted against PG&E or PG&E's
defenses, but insofar as that is part of what is alleged, it is a fact that has no bearing on the Covalt
question of whether deterring PG&E's conduct (with damages or an injunction under the UCL) will
interfere with the PUC's exercise of its regulatory authority. On the other hand, whether PG&E's
acts were necessary for it to comply with GO 156 is a question of law that is relevant to the Covalt
analysis and is a matter we now consider. 14


14 PG&E seems to argue that simply because PegaStaff makes the allegation that PG&E's
actions were required by GO 156, we must proceed in our Covalt analysis as if that were
the case. Whether PG&E's alleged actions were required by GO 156 is a legal contention
or conclusion. In reviewing an order granting judgment on the pleadings, “ ‘[a]ll properly
pleaded, material facts are deemed true, but not contentions, deductions, or conclusions of
fact or law....’ ” (People ex rel. Harris v. Pac Anchor Transportation, Inc., supra, 59 Cal.4th
at p. 777, 174 Cal.Rptr.3d 626, 329 P.3d 180.)


PG&E's conduct, as alleged, could not have been necessary to comply with GO 156 because
both GO 156 and PUC decisions make clear that utilities are not authorized or permitted to
give preferential treatment to minority enterprises. In *1327  Re Rulemaking to Revise General
Order 156 (1998) 83 Cal.P.U.C.2d 57, the PUC stated: **631  “In D.96–04–018, we proposed
amendments to Section 6 of GO 156 in order to make absolutely clear, as we have stated in prior
decisions, that our [minority enterprise diversity] program is an equal opportunity program, aimed
at maximizing participation of [minority enterprises] in utility procurement contracting. It is not
a set-aside program. These Proposed Amendments to Section 6 were aimed at reaffirming that
utilities are not authorized or permitted to design their [minority enterprise diversity] programs
utilizing set-asides, quotas, preferences, or preferential treatment.” (Id. at p. 59, fn. omitted.) In
that PUC decision, the initial paragraph of GO 156 section 6 was changed to the following, which
remains the current language: “ ‘Each utility's [minority enterprise] program shall be designed to
ensure that [minority enterprises] are encouraged to become potential suppliers of products and
services to the utilities subject to GO 156. Nothing in GO 156 authorizes or permits a utility to
utilize set-asides, preferences, or quotas in administration of its [minority enterprise diversity]
program. The utility retains its authority to use its legitimate business judgment to select the
supplier for a particular contract.’ ” (Id. at pp. 60, 68–69, italics added.).


[7] The PUC could not have stated more explicitly that utilities are not permitted to achieve their
GO 156 goals by use of preferences. There can be no doubt that the tier system as described in
PegaStaff's FAC is a preferential system. Minority enterprises are in the first tier; non-minority
enterprises are in the second tier; and job orders are given to first tier businesses in preference to
second tier businesses. Superior court action on a claim based on a preferential system will not
hinder or obstruct the PUC's exercise of regulatory authority. To the contrary, just as in Hartwell
and Mata, this suit will enforce, not obstruct, the PUC regulation. (See Hartwell, supra, 27 Cal.4th
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at p. 275, 115 Cal.Rptr.2d 874, 38 P.3d 1098 [“superior courts are not precluded from acting in
aid of, rather than in derogation of, the PUC's jurisdiction”]; Mata, supra, 224 Cal.App.4th at
p. 320, 168 Cal.Rptr.3d 568 [“awarding damages to those injured by the utility's failure to make
such a reasonable determination as anticipated by the PUC complements and reinforces” PUC
regulation].) This is not a case such as Sarale, on which PG&E heavily relies, in which PG&E's
challenged actions merely exceed PUC minimum requirements in a fashion explicitly permitted
by the PUC. Establishing a preferential tier system is an act explicitly prohibited by the PUC, not
one explicitly committed to the utility's discretion. Here, a superior court action granting relief
for PG&E's use of a preference system serves to enforce the PUC's prohibition of preferences in
minority enterprise diversity programs and does not derogate from the PUC's regulatory authority
or jurisdiction.


[8] PegaStaff's other specific allegation of wrongful conduct is PG&E's involvement in
transferring PegaStaff's contingent workers to minority enterprises. PUC decisions and GO 156
provide no basis for considering the *1328  alleged conduct to be an activity that the PUC would
sanction. First, as we have noted, GO 156 minority enterprise diversity programs are described
by the PUC as equal opportunity programs in which preferential treatment has no place. The
transfer of PegaStaff's contingent workers, whose labor PG&E presumably wished to engage, but
from a minority enterprise labor provider rather than PegaStaff, constitutes preferential treatment.
Second, utilities must design their minority enterprise diversity programs “to ensure that [minority
enterprises] **632  are encouraged to become potential suppliers of products and services.” (GO
156, § 6, p. 11.) The alleged transfer of workers goes far beyond encouragement. Third,
although GO 156 suggests that utilities engage in activities that will assist minority enterprises
in successfully bidding for contracts, such as providing lists of purchase/contract categories to
minority enterprises and encouraging utility employees to break apart purchases and contracts
to accommodate a minority enterprise's capabilities, none of the suggested activities bears any
resemblance to the alleged interference with PegaStaff's contingent workers. Finally, the transfer
of PegaStaff's workers appears to have been part and parcel of an alleged preference program that
PegaStaff maintains resulted in depriving it of opportunities to contract with PG&E. In this respect,
it was contrary to the PUC's suggested language for utility procurement documents, providing that
the policy of “maximum practicable opportunity” for minority enterprises “shall not be used to
exclude qualified non-[minority enterprises] from participating in utility contracting.” (GO 156,
§ 6.3.5(1), p. 13.)


[9] In Koponen, the court concluded that the PUC had no “interest in private disputes over
property rights between PG & E and private landowners.” (Koponen, supra, 165 Cal.App.4th
at p. 352, 81 Cal.Rptr.3d 22.) Similarly, here, the PUC has affirmed a “policy of the utilities'
procurement management decisionmaking prerogative about how best to structure their own
individual [minority enterprise diversity] programs” and a policy “of not micromanaging the
utilities' procurement decisions.” (Re Rulemaking to Revise General Order 156 (1998) 83
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Cal.P.U.C.2d 57, 61.) Because the PUC has specifically declined to regulate the details of utility
minority enterprise diversity programs beyond pronouncing in GO 156 a limited set of specific
requirements and some broad prohibitions, a superior court action on PegaStaff's causes of action
will not hinder or interfere with the PUC's regulatory authority or policies. In most of the
cases finding a section 1759 jurisdictional bar “the PUC conducted (or was in the process of
conducting) investigations into or adopted regulations on the specific issue alleged in the plaintiffs'
lawsuit.” (Wilson, supra, 234 Cal.App.4th at p. 150, 184 Cal.Rptr.3d 26.) Here, the only PUC
regulations concerning PegaStaff's specific allegations are prohibitions on utilities engaging in
such acts, and superior court actions enforcing PUC prohibitions do not interfere with the PUC's
regulatory authority. This is not a case, such as the claims that Hartwell held were barred, “ ‘holding
the utility liable for not *1329  doing what the commission has repeatedly determined that it and
all similarly situated utilities were not required to do.’ ” (Hartwell, supra, 27 Cal.4th at p. 276, 115
Cal.Rptr.2d 874, 38 P.3d 1098, quoting Covalt, supra, 13 Cal.4th at p. 950, 55 Cal.Rptr.2d 724, 920
P.2d 669.) Rather, it is more like the claims that Hartwell, Wilson, and Mata allowed to proceed in
superior court—damages claims based on past conduct that was not approved by the PUC, even
though related to subject matter over which the PUC does exercise regulatory authority. Moreover,
as in those cases, we see no reason why PG&E cannot meet all that is required of it by GO 156
without engaging in the specific acts that are the basis of PegaStaff's complaint. Finally, the relief
sought by PegaStaff is not in the nature of disgorgement of profits or other revenues explicitly
approved, or the allocation of which was determined, by the PUC. It thus does not interfere with
the PUC's rate setting authority as did some of the relief sought in Koponen.


PG&E's arguments that a superior court action on PegaStaff's claims against **633  it would
interfere with the PUC's regulatory authority are unconvincing. PG&E takes it as a given that
PegaStaff's claims arise from PG&E's compliance with GO 156, repeatedly making that assertion:
“PegaStaff's claims against PG&E all arise from PG&E's adherence to [GO] 156”; “PegaStaff's
claims against PG&E are solely that PG&E acted wrongfully by complying with the Order”;
“Pegastaff's suit against PG&E for adhering to [GO] 156 ...”; “All of Pegastaff's claims against
PG&E arise from PG&E's compliance with [GO] 156.” Nowhere does PG&E substantively
discuss PegaStaff's material allegations concerning the preferential tier system and the transfer of
PegaStaff's contingent workers, much less attempt to show that its acts were necessary to comply
with, rather than in blatant disregard of, GO 156.


PG&E also argues that a superior court action on PegaStaff's claims would interfere with the
PUC's regulatory authority, but bases its argument on a false premise. “The FAC seeks to enjoin
[GO 156] and its enabling statutes, and to enjoin PG&E's supplier diversity plan adopted pursuant
to [GO 156].... PegaStaff's claims against PG&E thus directly interfere with the [PUC's] policy
and exercise of authority, and are barred by Section 1759.” True, PegaStaff sought to enjoin
enforcement of GO 156 and sought a ruling that Article 5 and GO 156 were unconstitutional, but
that relief was sought in the causes of action against the PUC, the dismissal of which we previously
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affirmed, not in the causes of action against PG&E, which concern the tier system and the transfer
of PegaStaff's contingent workers to minority enterprises. Nowhere does PG&E attempt to explain
how a superior court action on the specific claims and allegations regarding PG&E would interfere
with the PUC's regulatory authority.


PG&E makes no argument that even if a damages action for its past conduct is within the superior
court's jurisdiction, injunctive relief under the *1330  UCL would not be. Although Hartwell
concluded that an injunction would “interfere with [the PUC's] regulatory functions in determining
the need to establish prospective remedial programs,” that conclusion was based on a factual
finding by the PUC that the utility defendants were currently in compliance with water standards
and an implied determination that the PUC need not take any remedial action. (Hartwell, supra,
27 Cal.4th at p. 278, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) Here, unlike Hartwell, there has been no
PUC determination that PG&E's actions comply with GO 156 or that prospective remedial action
is unnecessary. Accordingly, we have no reason to conclude that section 1759 bars PegaStaff's
prayer for injunctive relief under the UCL.


PegaStaff's causes of action against PG&E are based on its allegations that PG&E instituted a
preferential tier system and interfered with PegaStaff's contingent workers, transferring them to
minority enterprises. A superior court action on these claims will not interfere or obstruct either
PUC policy as stated in its decisions and GO 156 or its regulatory authority. Enjoining the alleged
activity or awarding damages for it will not be in derogation of any provision in GO 156 or prevent
PG&E from complying with that general order. Rather, deterring PG&E's alleged conduct will
enforce prohibitions the PUC has clearly stated, so that a superior court action would be in aid,
not derogation, of PUC authority.


[10] At oral argument, defendants argued for the first time that a superior court action would
interfere with the PUC's authority under section 7 of GO 156 **634  to consider complaints
relating to that order. 15  While section 7 is not a model of clarity, when read as a whole it plainly
addresses only complaints concerning minority enterprise verification decisions. The “procedure”
that section 7.1 prescribes as governing disputes is set forth in sections 7.2 and 7.3, which pertain
solely to complaints regarding minority verification decisions.


15 The defendants waived this argument by not raising it in their respondents' briefs. However,
since the question goes to the superior court's jurisdiction to hear this case, we must address
it nonetheless.


This is quite unlike the broadly worded provision discussed in Davis v. Southern California Edison
Co. (2015) 236 Cal.App.4th 619, 186 Cal.Rptr.3d 587 (Davis), which reserved to the PUC “ ‘initial
jurisdiction to interpret, add, delete or modify any provision of’ ” either the PUC rule at issue
(Tariff Rule 21) 16  or any agreements entered into between utilities and third parties seeking to use
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the utilities' distribution facilities under that rule and “ ‘to resolve disputes regarding [a utility's]
performance of its obligations’ ” under PUC rules or its agreements with third party electricity
generators. *1331  (Id. at p. 624, 186 Cal.Rptr.3d 587.) Davis held that allowing a solar power
generator to sue a utility in superior court for its acts relating to the generator's applications for
interconnection under the tariff rule allegedly in violation of the rule met the Covalt test, and
specifically the interference prong of the test, relying in part on the PUC's reservation of initial
jurisdiction over disputes relating to the rule.


16 Tariff Rule 21 governs interconnection of solar energy generating systems and utilities'
electricity distribution systems. (Davis, supra, 236 Cal.App.4th at p. 624, 186 Cal.Rptr.3d
587.)


In short, PG&E has not shown that PegaStaff's superior court action would interfere with the PUC's
ability to employ the limited dispute resolution mechanism prescribed in GO 156 because that
mechanism simply does not encompass the instant dispute.


We conclude that section 1759 does not bar a superior court action on PegaStaff's causes of action
against PG&E. 17


17 Nothing in this opinion should be understood as permitting PegaStaff to challenge either
Article 5 or GO 156 in the superior court action. Whether the complaint should be amended
to reflect this limitation is a matter we leave to the superior court on remand.


II.


Section 1759 Does Not Bar PegaStaff's Suit Against CoreStaff and Agile1.


[11] PegaStaff's causes of action against CoreStaff and Agile 1 arise from the same material
factual allegations that support its causes of action against PG&E. CoreStaff and Agile 1 make
no arguments beyond those made by PG&E concerning why section 1759 should bar PegaStaff's
suit as to them. Like PG&E, Agile 1 argues that PegaStaff's claims against it “are inexorably
tied to PegaStaff's constitutional challenge” to Article 5 and GO 156. Likewise, CoreStaff argues:
“PegaStaff's claims, as framed by the FAC, make it a certainty that they would interfere with the
[PUC's] orders and policies. After all, PegaStaff seeks a ruling that [Article 5] and GO 156 are
unconstitutional and, consequently, are unenforceable.” Neither CoreStaff nor Agile 1 argues that
even if section 1759 does not bar PegaStaff's suit against PG&E, it could nevertheless bar its suit
against them.
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**635  We have applied the Covalt test to the material factual allegations made in this case and
determined that section 1759 does not deprive the superior court of subject matter jurisdiction.
Accordingly, we need not decide whether there can be any exception to Hartwell's holding that
section 1759 does not bar a suit against parties not regulated by the PUC. (See Hartwell, supra,
27 Cal.4th at p. 281, 115 Cal.Rptr.2d 874, 38 P.3d 1098 [the rationale of Covalt “applies only to
bar superior court jurisdiction over ... cases against regulated utilities”].)


*1332  DISPOSITION


The judgment of the trial court is reversed. The matter is remanded for further proceedings in
conformance with this decision. PegaStaff shall recover its costs on appeal.


Kline, P.J., and Richman, J., concurred.


All Citations


239 Cal.App.4th 1303, 192 Cal.Rptr.3d 614, 15 Cal. Daily Op. Serv. 9743, 2015 Daily Journal
D.A.R. 10,056


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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31 Cal.4th 1132
Supreme Court of California


The PEOPLE ex rel. Thomas J. ORLOFF, as District
Attorney, etc., et al., Plaintiffs and Appellants,


v.
PACIFIC BELL et al., Defendants and Respondents.


No. S099131.
|


Dec. 15, 2003.


Synopsis
Background: District attorneys, acting on behalf of the People, brought action against telephone
company to challenge its marketing of call blocking, custom calling features, and inside telephone
wire repair insurance despite pending proceeding before the Public Utilities Commission (PUC).
The Superior Court of Alameda County, No. 816635-9, Henry E. Needham, Jr., J., sustained a
general demurrer and entered judgment of dismissal. District attorneys appealed, and the Court of
Appeal affirmed. The Supreme Court granted district attorneys' petition for review, superseding
the opinion of the Court of Appeal.


Holdings: The Supreme Court, George, C.J., held that:


[1] action could be brought on behalf of People against public utility if exclusive power of PUC
was not usurped, and


[2] district attorney's action was permissible.


Judgment of Court of Appeal reversed.


Opinion, 108 Cal.Rptr.2d 48, superseded.


See also 103 Cal.App.4th 1324, 127 Cal.Rptr.2d 736.
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West Headnotes (10)


[1] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
An action filed in superior court against a public utility subject to the jurisdiction of the
Public Utilities Commission (PUC) can be precluded where the action would interfere
with the authority of the PUC. West's Ann.Cal.Pub.Util.Code § 1759.


6 Cases that cite this headnote


[2] Telecommunications Judicial Review or Intervention in General
On review of decision of the Court of Appeal that proceeding pending before Public
Utilities Commission (PUC) preempted civil action, the Supreme Court would take
judicial notice of the PUC's final decision, which was issued after Court of Appeal's
decision. West's Ann.Cal.Evid.Code § 452(c).


3 Cases that cite this headnote


[3] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
Statute limiting jurisdiction to review decisions of the Public Utilities Commission (PUC)
to the Supreme Court and the Court of Appeal is not intended to, and does not, immunize
or insulate a public utility from any and all civil actions brought in superior court; Public
Utilities Code expressly authorizes the filing of civil actions in superior court against
public utilities. West's Ann.Cal.Pub.Util.Code §§ 1759(a), 2101, 2102, 2106.


6 Cases that cite this headnote


[4] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
Traditional action for damages brought by an injured party in superior court is the sole
private remedy among the various remedies prescribed in the Public Utilities Act that
are designed to redress violations of the law and of Public Utilities Commission (PUC)
decisions by public utilities; other remedies set forth in the Act are public remedies
prosecuted in the name of the People. West's Ann.Cal.Pub.Util.Code § 2100 et seq.
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[5] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
Although the constitutional and statutory authority of the Public Utilities Commission
(PUC) to regulate public utilities is broad, where a civil action brought by public
prosecutors in the name of the People against a public utility does not usurp any exclusive
power of the PUC and is authorized expressly by statute, the superior court and the
PUC possess concurrent subject matter jurisdiction, and public prosecutors and PUC
officials share the authority and responsibility to prosecute violations of these laws. West's
Ann.Cal.Pub.Util.Code §§ 1759, 2101, 2105; West's Ann.Cal.Gov.Code § 26509.


6 Cases that cite this headnote


[6] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
Where the Public Utilities Commission (PUC) does not possess exclusive regulatory
authority over a matter, district attorneys are authorized to initiate actions against public
utilities that have violated the law. West's Ann.Cal.Pub.Util.Code § 1759(a).


2 Cases that cite this headnote


[7] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
Where a public utilities matter concerns consumer fraud, and disclosure of investigative
materials by the Public Utilities Commission (PUC) would not jeopardize its own
investigation or authority, district attorneys are authorized to prosecute civil actions against
public utilities for violations of these consumer fraud laws, but if disclosure would impede
the investigation being conducted by the PUC, the district attorneys are required to await
disclosure pending further action by the PUC. West's Ann.Cal.Pub.Util.Code § 1759(a);
West's Ann.Cal.Bus. & Prof.Code §§ 17200, 17500.


1 Cases that cite this headnote


[8] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
Even where statutes authorize actions against public utilities in the name of the public,
such an action in superior court potentially might result in direct interference with a broad
and continuing regulatory program of the Public Utilities Commission (PUC) and thus
would be precluded. West's Ann.Cal.Pub.Util.Code § 1759(a).
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3 Cases that cite this headnote


[9] Telecommunications Persons entitled to sue
District attorneys, acting in behalf of the People, were entitled to pursue civil action against
telephone company to challenge its marketing practices, despite pending proceeding
before the Public Utilities Commission (PUC); although some allegations in complaint
were same as those in PUC proceeding, action was authorized by statute, and no actions by
district attorneys would interfere with PUC's authority, since the action district attorneys
instituted assisted the enforcement efforts of the PUC. West's Ann.Cal.Pub.Util.Code
§§ 1759(a), 2101, 2105; West's Ann.Cal.Gov.Code § 26509(a); West's Ann.Cal.Bus. &
Prof.Code § 17204.


See 8 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional Law, §§ 893, 894, 911;
Witkin, Cal. Procedure (4th ed. 1996) Jurisdiction, § 49; Cal. Jur. 3d, Public Utilities, §§
15, 16, 94 et seq.


1 Cases that cite this headnote


[10] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
Although a potential for conflicting factual findings or legal conclusions exists when
district attorneys file an action against a public utility that is subject to a pending
proceeding before the Public Utilities Commission (PUC), coordination of efforts between
the PUC and the district attorneys can avoid any actual conflict thereby rendering action
valid. West's Ann.Cal.Pub.Util.Code § 1759(a).
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Opinion


GEORGE, C.J.


[1]  Public Utilities Code section 1759 (hereafter section 1759) provides that only this court and
the Court of Appeal possess jurisdiction to review decisions of the California Public Utilities
Commission (PUC) or “to enjoin, restrain, or interfere with” the PUC in the performance of its
duties. Thus, an action filed in superior court against a public utility subject to the jurisdiction of the
PUC can be precluded by section 1759, where the action would “interfere with” the authority of the
PUC. Here, several district attorneys filed a civil action in superior court, alleging that a ***318
public utility violated the law by engaging in false advertising and unfair business practices. An
administrative enforcement proceeding involving some of the same allegations of misconduct by
this utility was pending in the PUC at the time the civil action was filed, and the superior court and
the Court of Appeal concluded that because the present action might result in conflicting *1138
rulings with the parallel PUC proceeding, the action would interfere with the authority of the PUC
and thus was barred by section 1759.
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We conclude that the lower courts erred in determining that the present action is barred by Public
Utilities Code section 1759. As we shall explain, past decisions of this court recognize that the
PUC does not have exclusive jurisdiction over all actions against a public utility, and that the mere
possibility of, or potential for, conflict with the PUC is, in general, insufficient in itself to establish
that a civil action against a public utility is precluded by section 1759. Although the lower courts
relied upon the circumstance that in this instance an administrative proceeding presenting a similar
or identical issue was concurrently pending before the PUC, a number of statutory provisions
expressly authorize public law enforcement officials (in addition to the PUC) to initiate civil
enforcement actions against public utilities in instances of alleged misconduct by such utilities.
In expressly establishing overlapping enforcement authority against public utilities by both the
PUC and public prosecutors, the Legislature has demonstrated that it contemplates that public
prosecutors and the PUC will coordinate their enforcement efforts—and that the superior court in
such a civil action can tailor its proceedings and rulings—to avoid any actual conflict. Nothing
in the present action brought by public prosecutors inevitably would lead to conflicting **204
rulings that would interfere with or undermine the regulatory authority of the PUC, and indeed
the PUC itself has filed an amicus curiae brief in this matter, eschewing any suggestion that the
initiation and prosecution of this civil action would interfere with the performance of its duties and
instead maintaining that civil actions brought by public prosecutors are an important complement
to the PUC's consumer protection efforts. Under these circumstances, we conclude that the superior
court erred in dismissing this action under section 1759, and we reverse the judgment of the Court
of Appeal upholding the dismissal.


I


A


Acting on behalf of and in the name of the People, on September 2, 1999, the District Attorneys
for the Counties of Alameda, San Mateo, and Monterey collectively filed this action against
defendants, seeking injunctive relief, civil penalties, and restitution pursuant to the unfair
competition law (UCL) ( Bus. & Prof.Code, §§ 17200, 17500). Named as defendants in the
action were Pacific Bell, Pacific Telesis Group, SBC Communications (then the *1139  parent
corporation of Pacific Bell), and Business Response Inc. (BRI, an independent telemarketing
firm). 1


1 Except when necessary to distinguish among the various defendants, they are referred to
herein as Pacific Bell.
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The first cause of action in the complaint alleged that Pacific Bell violated Business and
Professions Code section 17500 by making false and misleading representations to consumers
when marketing three types of telecommunications services—(1) caller identification blocking,
(2) custom ***319  calling services, and (3) inside wire repair insurance.


The second cause of action alleged that the foregoing marketing practices also constituted
unfair competition in violation of Business and Professions Code section 17200. In addition, the
complaint alleged that Pacific Bell violated section 17200 by: (1) failing to provide consumers with
sufficient information to choose telecommunications products and services, as required by Public
Utilities Code section 2896; (2) depriving consumers of the right, conferred by Public Utilities
Code section 2893, to withhold the display of their telephone numbers and identities upon other
telephone equipment; and (3) infringing the right of privacy guaranteed by article I, section 1, of
the California Constitution.


The complaint specifically alleged that Pacific Bell did not disclose sufficient information to
consumers in the course of marketing the options for blocking caller identification. The caller
identification system can permit the display of a customer's telephone number and other personal
information, including the name of the customer, upon a specially equipped telephone of the
recipient of the call. If a customer chooses the unblocked option for caller identification, this
personal information automatically is displayed for the recipient of the call. In the event more
customers select the unblocked option, the caller identification system is more profitable for Pacific
Bell, because more consumers subscribe to the service when it provides identification information
concerning a greater percentage of telephone users. The option for blocking caller identification,
on the other hand, protects the privacy of a customer by automatically preventing the display of
the caller's name and telephone number. And, because less information is available through this
service when fewer customers choose the unblocked option, the service is less profitable for Pacific
Bell when customers choose to block their caller identification information.


Pacific Bell hired defendant BRI to commence a telemarketing campaign to induce customers to
select the unblocked option. Pacific Bell allegedly instructed BRI to characterize a change to the
unblocked option as “selective *1140  blocking” and as a free upgrade in service, rather than as
a downgrade, as BRI originally had proposed. The unblocked option could be characterized as
selective blocking because a caller is able to block his or her personal identifying information for
any single telephone call by pressing three keys on the telephone touchpad before making that
**205  particular call. Unless this three-digit code for blocking is dialed again before making each
subsequent call, however, the personal information identifying the caller once again is displayed,
because the default setting for the unblocked option is to display this information. 2


2 Complete blocking of caller identification information also could have been characterized
as selective blocking, because a caller is able to permit the display of his or her personal
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information for a particular telephone call by dialing a different three-digit code before
making that call. The default setting for the complete blocking option, however, is not to
display any personal information regarding the caller.


As a result of this advertising campaign, more than 100,000 customers switched to the unblocked
option. Approximately one-quarter of these customers, however, subsequently requested to return
to complete blocking of their caller identification. These customers reported either that they had
not authorized the change to selective blocking, or that they had authorized the change based upon
untrue or misleading information. The People alleged that customers had not been informed fully
regarding ***320  the two options for caller identification blocking, and that Pacific Bell thus had
not met the disclosure standards required by Public Utilities Code section 2896.


The complaint further alleged that Pacific Bell had engaged in misleading and deceptive marketing
of its optional custom calling service packages. These packages, which combine more than one
optional service, were marketed under names such as “Basics Saver Pack” and “Essential Saver
Pack.” Because Pacific Bell also used the term “basic” to describe its minimum level of residential
phone service, the complaint alleged that the practice of marketing the optional and more expensive
custom calling service packages by using the same term was misleading and failed to disclose
adequately that the costs for optional custom calling services were in addition to the cost of the
lower level of basic services. Moreover, Pacific Bell allegedly did not disclose that individual
services included in a custom calling service package could be purchased separately, without
purchasing an entire package. Finally, the complaint alleged that although Pacific Bell required its
marketers to recommend custom calling services to individual customers based upon the specific
needs of the customer, Pacific Bell invariably recommended the most expensive package of
optional services for all customers.


With regard to insurance for inside telephone wire repair, the complaint alleged that Pacific Bell
did not disclose to tenants that landlords possess the *1141  duty to maintain inside telephone
wiring. In addition, the People alleged, Pacific Bell specified the hourly rate that Pacific Bell would
charge for wire repair in the absence of insurance, but did not inform customers that the customers
could hire installers not affiliated with Pacific Bell and not bound by the rate schedule of Pacific
Bell. Furthermore, customers allegedly were not informed of less expensive wire insurance plans.


The complaint sought a permanent injunction to prohibit the alleged misconduct, as well as civil
penalties, restitution, and costs of suit.


Soon after filing the complaint, the People filed a motion seeking a preliminary injunction to
prohibit Pacific Bell from continuing to engage in the alleged false advertising and unlawful
business practices. The superior court denied the motion on the ground that it lacked subject matter
jurisdiction over the action, and the court did not address the merits of the motion. Subsequently,
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the superior court sustained the demurrer of Pacific Bell without leave to amend—once again
determining that it lacked subject matter jurisdiction over all claims asserted against Pacific Bell.


The superior court entered a judgment of dismissal in favor of Pacific Bell. The People appealed
from that judgment and from the order denying the motion for a preliminary injunction. Pursuant to
the stipulation of the parties, the superior court stayed all proceedings against the three remaining
defendants pending the outcome of the appeal.


B


The determination of the superior court that it lacked subject matter jurisdiction was **206
based upon the circumstance that a related administrative proceeding was then pending before
the PUC. That proceeding arose from several complaints filed by private consumer advocates
between April and June of 1998. The PUC Office of Ratepayers Advocates subsequently joined
the PUC proceeding, and on June 30, 1998, an administrative law judge (ALJ) consolidated the
various complaints. These administrative complaints ***321  included challenges to the legality
of the practices alleged in the present action, as described in the preceding subsection, including
allegations that such practices amounted to violations of the UCL. The administrative complaints
also challenged additional practices, not questioned in the present action, allegedly committed by
Pacific Bell in connection with its marketing of telecommunications services.


After an evidentiary hearing, the administrative proceeding in the PUC was submitted on March
26, 1999, and several days later the PUC extended indefinitely the deadline for issuing a ruling
in the matter. When the People *1142  filed the present civil action on September 9, 1999, no
tentative or final ruling had been issued by the PUC, and the PUC had not issued any order requiring
defendants to cease and desist any activities challenged in the proceeding. According to the People,
defendants continued their allegedly unlawful practices during the pendency of the proceeding in
the PUC.


On December 22, 1999, the ALJ filed a tentative decision for the consideration of the PUC. The
tentative decision determined that Pacific Bell had violated Public Utilities Code section 2896
by not disclosing sufficient information to consumers when it marketed options for blocking
caller identification. In addition, the ALJ concluded that Pacific Bell had engaged in misleading
and deceptive marketing of its optional custom calling service packages. Furthermore, the ALJ
found that Pacific Bell did not present customers with sufficient information regarding insurance
for inside wire repair. The tentative decision recommended imposing a $25 million fine and
establishing a customer education fund of $25 million.
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Pacific Bell appealed the tentative decision rendered by the ALJ to the PUC commissioner assigned
to the case. This commissioner issued a proposed decision in November 2000, recommending
that Pacific Bell be fined $2,373,000 for violations in the marketing of call blocking and for its
failure to inform customers of less expensive optional services. The decision also would have
required Pacific Bell to pay restitution, and determined that any further action against Pacific Bell
for violations of the UCL was not necessary. 3


3 The Court of Appeal took judicial notice of the various decisions proposed by the ALJ and
by the commissioner.


When the Court of Appeal issued its decision in the present appeal in June 2001, the PUC had
not yet issued a final decision in the administrative proceeding. The appellate court concluded that
Public Utilities Code section 1759, subdivision (a), which provides that only this court and the
Court of Appeal possess jurisdiction to review a decision of the PUC or to interfere with the PUC
in the performance of its duties, divested the superior court of subject matter jurisdiction over the
civil action filed by the district attorneys. The Court of Appeal reasoned that the present action
raises claims identical to those asserted in the administrative proceeding in the PUC and thus might
result in factual and legal conflicts with regard to ongoing PUC proceedings. The Court of Appeal
held that the circumstance that the present civil action was instituted by plaintiffs acting on behalf
of the public was insufficient to overcome the preemption of such actions pursuant to section 1759.
The appellate court therefore affirmed the judgment of dismissal entered by the superior court.


[2]  *1143  While the petition for review from the Court of Appeal's decision in this ***322  case
was pending before this court, the PUC issued its final decision in the administrative proceeding
in September 2001. 4  The decision determined **207  that Pacific Bell had failed to provide
customers with adequate information when it marketed the three types of services challenged in
the present action, and that the utility therefore had deprived customers of meaningful choices
with regard to such services. The final decision imposed a fine of $25,550,000 (later reduced
by the PUC on rehearing to $15,225,000) 5  but, unlike the tentative decision of the ALJ, did
not order the creation of a customer education fund and, unlike the revised proposed decision of
the commissioner, did not order restitution. Instead, the PUC required Pacific Bell to notify its
customers of their options regarding the various services at issue and to provide an opportunity
for them to cancel any unwanted services.


4 At the request of the People and amicus curiae Consumer Attorneys of California, we take
judicial notice of the PUC's final decision. (Evid.Code, § 452, subd. (c).)


5 The PUC reduced the amount of the fine based on its conclusion that the time period for
which penalties properly could be imposed was shorter than originally determined.
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The decision of the PUC expressly was limited to whether Pacific Bell violated provisions of
the Public Utilities Code and to remedies available under that code. After stating that (1) the
UCL claims in the present civil action were “based on factual allegations essentially identical to
those ... alleged in this [administrative] proceeding”; (2) the remedies for violations of the UCL
are “cumulative to each other and to the remedies or penalties available under all other laws of
this state” (Bus. & Prof.Code, §§ 17205, 17534.5); and (3) the superior court had dismissed the
present action on the ground that the PUC possessed exclusive jurisdiction over the subject matter
of the complaint, the decision of the PUC stated: “Our disposition of the instant complaint rests
on Public Utility Code issues, and we do not adjudicate the Unfair Competition Law claims. (See
Business and Professions Code[,] § 17204.)” (Italics added.)


We granted the People's petition for review to determine whether the Court of Appeal properly
concluded that the district attorneys' civil action was barred by Public Utilities Code section
1759. 6 , 7


6 While this matter was pending before this court, the PUC decision summarized above
came before the Court of Appeal. The Court of Appeal rejected a challenge to the PUC's
determination that the PUC had no authority to adjudicate the UCL claims that had been
raised in the administrative proceeding, agreeing with the PUC's conclusion that a claim
under the UCL may be brought only in court and not in an administrative proceeding.
(Greenlining Institute v. Public Utilities Com. (2002) 103 Cal.App.4th 1324, 1328–1333,
127 Cal.Rptr.2d 736.) That issue is not presented in this case and has not been briefed or
argued in this court, and accordingly we express no view on the question.


7 Appearing as amici curiae on behalf of the People are the California Public Utilities
Commission, the Attorney General of California, and the Consumer Attorneys of California.
Briefs supporting defendants have been filed by amicus curiae Civil Justice Association of
California and, collectively, by amici curiae Verizon California Inc., Southern California
Edison Company, San Diego Gas & Electric Company, and Southern California Gas
Company.


*1144  II


A


Public Utilities Code section 1759, subdivision (a) (hereafter section 1759(a)), states: “No court of
this state, except the Supreme Court and the court of appeal, to the extent specified in this article,
shall have jurisdiction to review, reverse, correct, ***323  or annul any order or decision of the
commission or to suspend or delay the execution or operation thereof, or to enjoin, restrain, or
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interfere with the commission in the performance of its official duties, as provided by law and
the rules of court.”


The issue here is whether the present civil action against Pacific Bell, filed in the superior court,
would require the superior court: (1) to review, reverse, correct, or annul any decision of the PUC;
or (2) to enjoin, restrain, or interfere with the PUC in the performance of its official duties, within
the meaning of section 1759(a). If so, section 1759(a) would preclude the superior court from
exercising jurisdiction over the action, as concluded by the superior court and the Court of Appeal.


[3]  In analyzing this issue, we note at the outset that it is well established that section 1759(a)
is not intended to, and does not, immunize or insulate a public utility from any **208  and all
civil actions brought in superior court. (See, e.g., Truck Owners etc., Inc. v. Superior Court (1924)
194 Cal. 146, 154–159, 228 P. 19 [construing predecessor to § 1759]; Yolo Water etc. v. Superior
Court (1919) 43 Cal.App. 332, 339–342, 185 P. 195 [same].) Indeed, a number of statutes in the
Public Utilities Code expressly authorize the filing of civil actions in superior court against public
utilities. (See Pub. Util.Code, §§ 2101, 2102, 2106; see also id., § 243 [Public Utilities Act “shall
not release or waive any right of action ... which may ... accrue under any law of this State.”].)


The most general of these provisions is Public Utilities Code section 2106. That statute provides
that any public utility that violates the laws of this state, or that violates an order or decision
of the PUC, shall be liable to persons and entities damaged by such conduct. The statute also
provides for exemplary damages, and explicitly states that an action to recover damages caused by
a public utility “may be brought in any court of competent *1145  jurisdiction by any corporation
or person.” (Ibid.) Moreover, recovery pursuant to section 2106 does not in any manner affect the
state's recovery of penalties or the PUC's power to punish for contempt. (Ibid.) 8


8 Section 2106 states in full:
“Any public utility which does, causes to be done, or permits any act, matter, or thing
prohibited or declared unlawful, or which omits to do any act, matter, or thing required
to be done, either by the Constitution, any law of this State, or any order or decision of
the commission, shall be liable to the persons or corporations affected thereby for all loss,
damages, or injury caused thereby or resulting therefrom. If the court finds that the act or
omission was wilful, it may, in addition to the actual damages, award exemplary damages. An
action to recover for such loss, damage, or injury may be brought in any court of competent
jurisdiction by any corporation or person.
“No recovery as provided in this section shall in any manner affect a recovery by the State of
the penalties provided in this part or the exercise by the commission of its power to punish
for contempt.”
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Two relatively recent decisions of this court have examined the relationship between sections
1759(a) and 2106. In San Diego Gas & Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 55
Cal.Rptr.2d 724, 920 P.2d 669 (Covalt ), 9  private individuals had filed a civil action in superior
court against a public utility, seeking damages and injunctive relief on the ground that powerlines
owned and operated by the utility emitted dangerous levels of electromagnetic ***324  radiation,
causing plaintiffs to fear for their health and to require medical monitoring. Our decision set
forth a three-part inquiry for determining whether the action would interfere with the PUC in
the performance of its duties and thus was precluded by section 1759(a): (1) whether the PUC
possessed the authority to formulate a policy regarding any public health risk related to electric
and magnetic fields arising from the powerlines of regulated utilities, or a policy regarding what
actions, if any, the utilities should have taken to minimize any such risk; (2) whether the PUC had
exercised that authority to adopt such policies; and (3) whether the superior court action filed by
private persons against the utility would hinder or interfere with those policies.


9 Covalt was a real party in interest in that matter, and we have utilized this designation in
the past in referring to the decision. (See, e.g., Hartwell Corp. v. Superior Court (2002) 27
Cal.4th 256, 264, 115 Cal.Rptr.2d 874, 38 P.3d 1098.) For consistency, we continue the use
of that designation here.


With regard to the third part of the test set forth in Covalt, supra, 13 Cal.4th 893, 55 Cal.Rptr.2d
724, 920 P.2d 669—regarding whether the civil action would hinder or interfere with a policy of
the PUC—our decision followed the rule previously set forth in Waters v. Pacific Telephone Co.
(1974) 12 Cal.3d 1, 4, 114 Cal.Rptr. 753, 523 P.2d 1161: “[A]n action for damages against a public
utility pursuant to section 2106 is barred by section 1759 not only when an award of damages would
directly contravene a specific order or decision of the commission, i.e., when it would ‘reverse,
correct, or annul’ that order or decision, but also *1146  when an award of damages would simply
have the effect of undermining a general supervisory or regulatory policy of the commission, i.e.,
when it would ‘hinder’ or ‘frustrate’ or ‘interfere with’ or ‘obstruct’ that policy.” (Covalt, supra,
**209   13 Cal.4th at p. 918, 55 Cal.Rptr.2d 724, 920 P.2d 669, italics added.)


Applying the foregoing three-part test to the civil action filed in Covalt, supra, 13 Cal.4th 893, 55
Cal.Rptr.2d 724, 920 P.2d 669, our decision determined that (1) the PUC possessed the authority
to regulate matters related to electromagnetic fields arising from the powerlines of public utilities,
as well as matters regarding the actions utilities must undertake to minimize any associated risks;
(2) the PUC had exercised its authority to adopt such policies policies reflecting the commission's
finding that it lacked sufficient information to decide whether such fields were dangerous or
whether utilities must undertake particular mitigation measures; and (3) a civil action seeking a
determination that electromagnetic fields arising from utility powerlines caused damage to the
plaintiffs, or that the utility should be enjoined from locating its powerlines in particular areas,
would be inconsistent with the findings of the PUC. Those findings included determinations that
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the available evidence did not support a reasonable belief or conclusion that electromagnetic fields
from powerlines posed a substantial risk of harm, and that utilities need not take action to reduce
field levels unless and until the evidence supported such a conclusion. Therefore, our decision
concluded, the civil action would require an adjudication of issues previously considered by the
PUC, and the resolution of those issues by the PUC was reflected in its official policies. For these
reasons, we held that the action would interfere with and hinder the ongoing regulatory efforts
undertaken by the PUC in connection with this subject matter, and section 1759 thus precluded
the civil action.


Our other recent decision, filed in 2002, also determined whether a civil action filed pursuant
to Public Utilities Code section 2106 was precluded by section 1759, and there we reached a
conclusion different, at least in part, from that in Covalt. In Hartwell Corp. v. Superior Court,
supra, 27 Cal.4th 256, 115 Cal.Rptr.2d 874, 38 P.3d 1098 (Hartwell ), residents of an area filed civil
actions alleging that various water ***325  companies had provided them unsafe drinking water,
causing deaths, personal injuries, and property damage. Our decision in Hartwell determined that
not all claims alleged in the civil action were barred by section 1759, and we applied the three-part
test established in Covalt, supra, 13 Cal.4th 893, 55 Cal.Rptr.2d 724, 920 P.2d 669, as follows.


First, our decision concluded that the PUC possessed authority to adopt policies regarding water
quality and to undertake appropriate action to ensure water safety. (Hartwell, supra, 27 Cal.4th
256, 269–272, 115 Cal.Rptr.2d 874, 38 P.3d 1098.)


*1147  Second, we concluded that, although another state agency had assumed responsibility for
setting standards and enforcing laws related to water quality, the PUC had continued to exercise its
authority to adopt policies regarding the rates charged by public water utilities and the compliance
by these utilities with water quality standards. (Hartwell, supra, 27 Cal.4th 256, 272–274, 115
Cal.Rptr.2d 874, 38 P.3d 1098.)


Third, our decision in Hartwell found some claims alleged in the civil action to be barred because
their adjudication would interfere with the regulatory authority of the PUC, but that other claims
would not result in such interference and therefore were not precluded by section 1759. The
decision concluded, for example, that because the PUC relied upon certain water quality standards
as a benchmark in approving water rates charged by public utilities, challenges in the civil action
to the adequacy of those standards, and claims for damages allegedly caused by unhealthy water
permitted by the standards, would interfere with broad and continuing regulatory programs of the
PUC such as ratemaking for public utilities. In addition, the PUC had provided a safe harbor for
utilities meeting these water quality standards, and our decision observed that a determination by
the superior court that the existing standards were inadequate would undermine this policy of the
PUC by holding the utilities liable for damages caused by their failure to undertake action that
the PUC repeatedly had determined was not required. (Hartwell, supra, 27 Cal.4th 256, 276, 115
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Cal.Rptr.2d 874, 38 P.3d 1098.) Similarly, claims in the civil action seeking **210  injunctive
relief for current violations of water quality standards were precluded by section 1759, because
an injunction predicated upon a finding of such violations would conflict with the decision of
the PUC that the defendant utilities presently were in compliance with the standards, and that no
further inquiries or evidentiary hearings regarding compliance were required. (Hartwell, supra, 27
Cal.4th at p. 278, 115 Cal.Rptr.2d 874, 38 P.3d 1098.)


In contrast, the decision in Hartwell concluded that claims in the civil action for damages allegedly
caused by water that did not satisfy applicable water standards were not preempted by section
1759—even though the PUC had issued a decision including a finding that, for the previous 25
years, water provided by the defendant utilities substantially did comply with the water standards.
In concluding that this prior PUC pronouncement regarding past compliance with water quality
standards did not prelude these particular civil claims, our decision relied upon the following
circumstances: (1) the investigation by the PUC that led to the decision was characterized by the
commission as a process designed to gather information, rather than as a rulemaking proceeding;
(2) even though information gathered in the investigation and reported in the decision might
have resulted in a rulemaking or enforcement proceeding against the utilities, the finding by
the PUC that the utilities had ***326  complied with water quality standards did not constitute
“part of a broad and continuing program to regulate ... water quality” and thus the program “was
not part of an identifiable ‘broad and continuing supervisory or *1148  regulatory program of
the commission’ [citation] related to such routine PUC proceedings as ratemaking [citation] or
approval of water quality treatment facilities”; and (3) the civil action sought damages for injuries
caused by water that had failed to meet water standards in prior years, whereas any finding by the
PUC regarding past compliance would be relevant only to a future remedial program designed to
halt current and ongoing violations, rather than to redress injuries for past violations, because the
PUC could not provide such relief for past violations. 10  (Hartwell, supra, 27 Cal.4th 256, 276–
277, 115 Cal.Rptr.2d 874, 38 P.3d 1098.)


10 “[T]he PUC can redress violations of the law or its orders by suit (§ 2101), by mandamus or
injunction (§§ 2102–2103), by actions to recover penalties (§§ 2104, 2107), and by contempt
proceedings (§ 2113), but these remedies are essentially prospective in nature.” (Hartwell,
supra, 27 Cal.4th 256, 277, 115 Cal.Rptr.2d 874, 38 P.3d 1098.)


In sum, we determined in Hartwell that the claims for damages in the civil action might result
in a jury award based upon a finding that public water utilities violated water quality standards,
and that although such a finding would be contrary to a pronouncement in a single prior PUC
decision, such a finding or damage award would not hinder or frustrate the declared supervisory
and regulatory policies of the PUC. (Hartwell, supra, 27 Cal.4th 256, 277–278, 115 Cal.Rptr.2d
874, 38 P.3d 1098.) 11



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002105512&pubNum=4645&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1759&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002105512&pubNum=4645&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002105512&pubNum=4645&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1759&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1759&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002105512&pubNum=4645&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002105512&pubNum=4645&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2101&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2102&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS2103&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002105512&pubNum=4645&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002105512&pubNum=4645&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002105512&pubNum=4645&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002105512&pubNum=4645&originatingDoc=I5b7f97c0fa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





People ex rel. Orloff v. Pacific Bell, 31 Cal.4th 1132 (2003)
80 P.3d 201, 7 Cal.Rptr.3d 315, 03 Cal. Daily Op. Serv. 10,776...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


11 Our decision in Hartwell, supra, 27 Cal.4th 256, 279–283, 115 Cal.Rptr.2d 874, 38 P.3d
1098, also held that civil claims against entities not regulated by the PUC were not precluded
by section 1759, even though such claims might result in findings that conflict with
analogous findings in PUC decisions regarding regulated public utilities. The decision stated:
“[S]ection 1759 must be read to bar superior court jurisdiction that interferes with the PUC's
performance of its regulatory duties, duties which by constitutional mandate apply only to
regulated utilities.” (Hartwell, supra, 27 Cal.4th 256, 280–281, 115 Cal.Rptr.2d 874, 38 P.3d
1098.)


B


Unlike the civil actions in Covalt, supra, 13 Cal.4th 893, 55 Cal.Rptr.2d 724, 920 P.2d 669, and
Hartwell, supra, 27 Cal.4th 256, 115 Cal.Rptr.2d 874, 38 P.3d 1098, which were instituted against
public utilities by private parties, the superior court action in this case was instituted by district
attorneys on behalf of the People, and the People maintain that this distinction has a significant
bearing on the applicability of section 1759(a). As explained below, we agree that this factor is
significant in determining whether a civil action impermissibly will interfere with the PUC in the
performance of its official duties within the meaning of section 1759(a).


**211  [4]  As noted in Covalt, supra, 13 Cal.4th 893, 916, 55 Cal.Rptr.2d 724, 920 P.2d 669,
Public Utilities Code section 2106 provides for the sole private remedy—a traditional action for
damages brought by the injured party in superior court—among the various remedies prescribed
in chapter 11 of the Public Utilities Act (Pub. Util.Code, § 2100 et seq.) that are designed to redress
violations of the law and of PUC decisions by public utilities. The other remedies set forth in
this chapter “are *1149  public remedies prosecuted in the name of the people of the state by
commission counsel or by the Attorney General or the appropriate district attorney. (§ 2101.)”
***327  (Covalt, supra, 13 Cal.4th 893, 916, 55 Cal.Rptr.2d 724, 920 P.2d 669, italics added.)


The People contend that because the present action constitutes a public action initiated by several
district attorneys to remedy alleged violations of sections 17200 and 17500 of the Business and
Professions Code, Public Utilities Code section 1759 does not preclude the action, notwithstanding
any concurrent proceedings in the PUC regarding the same subject matter. The People rely upon
several statutes in support of this contention.


Public Utilities Code section 2101 requires the PUC to ensure that the provisions of the
California Constitution and statutes affecting public utilities are enforced, and that any violations
of these provisions are prosecuted promptly. This statute further states: “Upon the request of
the commission, the Attorney General or the district attorney of the proper county or city and
county shall aid in any investigation, hearing, or trial had under the provisions of this part, and
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shall institute and prosecute actions or proceedings for the enforcement of the provisions of the
Constitution and statutes of this State affecting public utilities and for the punishment of all
violations thereof.” (Italics added.) In addition, Public Utilities Code section 2105 states that all
penalties provided by the Public Utilities Act shall be cumulative, and that an action to recover
one penalty shall not constitute a bar to, or affect the recovery of, any other penalty or forfeiture.


Although it is unclear from the record whether the PUC requested that the district attorneys
involved in the present action aid in the PUC's investigation of defendant utilities or in its
administrative proceeding against those utilities, Public Utilities Code sections 2101 and 2105 do
appear to authorize district attorneys, even without such a request by the PUC, to prosecute actions
in the name of the People against public utilities for violations of the law. (See California Oregon
Power Co. v. Superior Court of Cal. (1955) 45 Cal.2d 858, 870, 291 P.2d 455 [the superior court
had jurisdiction over an action initiated by the State of California to abate a nuisance caused by
a public utility, because the PUC did not possess exclusive jurisdiction and had not undertaken
any action regarding the matter].)


The People further rely upon Government Code section 26509, subdivision (a), which states in
relevant part: “Notwithstanding any other provision of law, ... the district attorney shall be given
access to, and may make copies of, any complaint against a person subject to regulation by a
consumer-oriented state agency and any investigation of the person made by the agency, where
that person is being investigated by the district attorney regarding *1150  possible consumer
fraud.” (Italics added.) This statute expressly identifies the PUC as one of the consumer-oriented
state agencies to which subdivision (a) refers. (Gov.Code, § 26509, subd. (d)(32).) Only where
the release of such materials would jeopardize an investigation or other duties of the agency is
the agency authorized to withhold this information from the district attorney, and even then the
agency only can delay the release of the materials. (Id., subd. (c).) Government Code section
26509 does not expressly authorize district attorneys to initiate actions against public utilities, but
it implicitly does so by conferring a right to examine agency materials as part of a district attorney's
investigation of consumer fraud. There would be little reason to require that the district attorney
be provided access to agency materials to facilitate his or her investigation of consumer fraud, if
the district attorney could not seek to remedy, in a judicial action, any consumer fraud discovered
as a result ***328  of that investigation. Moreover, subdivision **212  (b) of Government Code
section 26509 states that if the district attorney does not take action with respect to the complaint
or investigation, the material must remain confidential. This subdivision also implicitly suggests
authorization for the district attorney to file an action for consumer fraud.


Finally, the People assert that claims under the UCL, including those asserted in the present action,
constitute allegations of possible consumer fraud within the meaning of Government Code section
26509, subdivision (a), and that the UCL expressly authorizes district attorneys to prosecute such
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claims “exclusively in a court of competent jurisdiction.” (Bus. & Prof.Code, § 17204.) These
claims, the People contend, therefore are not within the exclusive jurisdiction of the PUC.


The People apparently do not assert that the claims authorized by these statutes never could be
precluded by section 1759, and appear to concede that the three-part inquiry set forth in Covalt
remains applicable to these claims. According to the People, however, the circumstance that the
present action constitutes a public enforcement action initiated pursuant to the authority conferred
by the foregoing statutes must be considered when determining, pursuant to the third part of that
inquiry, whether the action would undermine a general regulatory policy of the PUC.


[5]  We agree with the position of the People that the foregoing statutes significantly influence the
inquiry whether a general regulatory policy of the PUC would be interfered with or undermined by
the filing and maintenance of the civil action. The constitutional and statutory authority of the PUC
to regulate public utilities is indeed broad (Covalt, supra, 13 Cal.4th 893, 914–915, 55 Cal.Rptr.2d
724, 920 P.2d 669), but where a civil action brought by public prosecutors in the name of the People
against a public utility does not usurp any exclusive power of the PUC and is authorized expressly
by statute, we properly may *1151  discern a legislative intent that the superior court and the PUC
possess concurrent subject matter jurisdiction, and that public prosecutors and PUC officials share
the authority and responsibility to prosecute violations of these laws. Furthermore, statutes such as
Government Code section 26509, subdivision (d)(32), which permits the PUC to defer disclosure
of investigative materials to public prosecutors in the event such disclosure would jeopardize the
PUC's own investigation or other duties, clearly indicate that in situations encompassed by this
statute and by analogous provisions, the PUC and public prosecutors are expected to coordinate
their efforts to accomplish the most efficient and effective means of remedying any misconduct
of the public utility.


[6]  [7]  To summarize, where the PUC does not possess exclusive regulatory authority over a
matter, district attorneys are authorized to initiate actions against public utilities that have violated
the law. Where the matter concerns consumer fraud, and disclosure of investigative materials by
the PUC would not jeopardize its own investigation or authority, district attorneys are authorized
to prosecute civil actions against public utilities for violations of these consumer fraud laws. If
disclosure would impede the investigation being conducted by the PUC, the district attorneys are
required to await disclosure pending further action by the PUC. In any event, where one of the
foregoing statutes authorizes a superior court action by a public prosecutor regarding an issue that
also is within the jurisdiction of the PUC, there is a diminished likelihood that an action in superior
court initiated by the ***329  district attorney would undermine the ongoing regulatory authority
of the PUC over the particular issue involved, because as a general matter the Legislature intended
in these situations for the enforcement authority of the PUC to be shared with public prosecutors.
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[8]  Nevertheless, as the People appear to concede, even where these statutes authorize actions
against public utilities in the name of the public, such an action in superior court potentially
might result in direct interference with a broad and continuing regulatory program of the PUC and
thus be precluded by section 1759. For example, where any relief awarded by the superior court
would render completely ineffective or moot the relief, orders, or policies previously rendered
by the **213  PUC with regard to precisely the same subject matter, it would be reasonable to
conclude that such an action in superior court would frustrate the ongoing regulatory powers of
the PUC and would be precluded by section 1759. Certainly, it appears that the present action,
initiated in superior court by district attorneys, was authorized by Public Utilities Code sections
2101 and 2105, Government Code section 26509, subdivision (a), and Business and Professions
Code section 17204. Nevertheless, because a similar proceeding addressing much of the same
alleged misconduct by the same parties was pending in the PUC at the time the action was filed,
the statutory authorization for the civil action does not *1152  necessarily establish that the action
is permissible pursuant to section 1759 although the explicit statutory authorization for such an
action by a public prosecutor is very relevant to the pertinent inquiry, as explained above.


C


[9]  The parties do not identify any decisions that have considered whether an action initiated
by a public prosecutor against a public utility for alleged violations of the UCL is precluded by
section 1759. (Cf. Wise v. Pacific Gas & Electric Co. (1999) 77 Cal.App.4th 287, 91 Cal.Rptr.2d
479 [private attorney general action for violation of UCL was not precluded by § 1759 where
concurrent investigatory PUC proceeding was pending, but the trial court was directed to stay the
civil action under the primary jurisdiction doctrine pending further PUC proceedings]; Cellular
Plus v. Superior Court (1993) 14 Cal.App.4th 1224, 18 Cal.Rptr.2d 308 [action alleging price
fixing in violation of the Cartwright Act was not barred by § 1759 even though PUC regulated
applicable rates].) The decision of the Court of Appeal determined that the present action, including
the motion for preliminary injunctive relief, was barred because it posed a potential conflict with
the PUC administrative proceeding. The People contend no such conflict warranting preclusion
of the present action could have existed, because no final decision had been issued by the PUC
when the trial court and the Court of Appeal filed their decisions, and these courts should not have
speculated regarding the action the PUC might take at some future time. To illustrate the point, the
People note that the subsequent final decision of the PUC in this case expressly declined to resolve
the UCL claims that had been asserted in the PUC, thus eliminating any possibility of conflicting
rulings regarding those claims, even though the same claims had been asserted in each proceeding
and thus a potential for conflict existed.
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Indeed, as the People contend, the Court of Appeal did not identify any existing policy or ongoing
regulatory effort by the PUC that would be frustrated by the present action. There existed only a
potential ***330  for conflicting findings of fact and conclusions of law.


On the other hand, unlike the PUC proceeding considered in Hartwell, which was intended only to
gather information concerning subjects regulated by the commission, the present PUC proceeding
constituted an enforcement proceeding to determine whether Pacific Bell had violated the law and,
if so, what penalties and remedies should be imposed. No party to the present dispute contests that
the PUC, pursuant to the first two parts of the test in Covalt, supra, 13 Cal.4th 893, 55 Cal.Rptr.2d
724, 920 P.2d 669, possesses the authority to engage in such an enforcement proceeding, or that
it had exercised that authority by conducting *1153  the administrative proceeding. The pertinent
inquiry is whether the potential for inconsistent findings of fact and conclusions of law in the
present civil action and in the administrative proceeding would impede or interfere with the PUC
in the performance of its duties, pursuant to the third part of the test set forth in the Covalt decision.
We conclude that it would not, and that section 1759 does not preclude the present action.


[10]  Like the Court of Appeal, Pacific Bell asserts that the present action is barred because it
raises some of the same claims that were made in the PUC proceeding. But the circumstance
that a civil action, brought by a public prosecutor, involves a claim similar to one presented in a
pending PUC proceeding does not in itself establish that the prosecution of the civil action will
interfere  **214  with the PUC's performance of its duties. Pacific Bell does not contend that the
proceeding pending in the PUC was part of any ongoing supervisory or regulatory program or
rulemaking procedure that would be obstructed or frustrated by the civil action. Indeed, the PUC
itself, in an amicus curiae brief filed in this court in support of the People, agrees that nothing in the
present action undermines or hinders any ongoing policy, program, or other aspect of its authority,
and emphasizes that the Attorney General and the district attorneys expressly are authorized to
bring UCL claims in court, but that the PUC is not. (Bus. & Prof.Code, §§ 17204, 17535.) As is
established by the various statutory provisions discussed above, as well as by others cited in the
PUC's brief (see, e.g., Pub.Util.Code, §§ 7607, 7720, 7721), the PUC, the Attorney General, and the
district attorneys possess overlapping responsibility for investigating and prosecuting enforcement
actions against public utilities. The PUC's brief further indicates that “the relief sought in the
court action would complement,” rather than interfere with, the PUC's efforts. Furthermore, as
discussed previously, because the present action concerns allegations of consumer fraud against a
public utility, and district attorneys are authorized to initiate actions to remedy such misconduct,
Government Code section 26509 makes clear that the PUC and the district attorneys are expected
to coordinate their actions. Where a potential for conflicting factual findings or legal conclusions
exists, coordination of efforts between the PUC and the district attorneys can avoid any actual
conflict. For example, district attorneys might seek a stay of a civil action to await the outcome
of parallel PUC proceedings. In addition, the superior court might fashion preliminary injunctive
relief in a manner so that it is subject to modification in the event the PUC issues a different
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order concerning the same misconduct. Similarly, a superior court considering the imposition of
penalties in the civil action can take into account any fines imposed by the PUC.


The only instance in which the present action inevitably would result in a conflict ***331  with
the PUC enforcement proceeding, with the result that the authority of the PUC conceivably might
be hindered, is where permanent *1154  injunctive relief ordered by the superior court would
conflict with a “safe harbor” subsequently established by the PUC or with some type of permanent
cease and desist order of the PUC regarding the same conduct. Because injunctive relief is subject
to modification by the court upon a showing of changed circumstances, however, this potential
conflict would not undermine the authority of the PUC as long as the superior court deferred to
any contrary ruling by the PUC with regard to a subject over which the PUC possesses exclusive
jurisdiction. Other claims seeking penalties or restitution for past misconduct, as asserted in the
present case, including UCL claims premised upon the same violations of the Public Utilities Code
adjudicated before the PUC, would not interfere with any ongoing regulatory effort of the PUC,
even where, despite coordination between the PUC and the district attorneys and despite efforts by
the superior court, the claims might result in factual findings or legal conclusions different from
those reached by the PUC.


Contrary to the contention of Pacific Bell, the case of People v. Superior Court (Dyke Water Co.)
(1965) 62 Cal.2d 515, 42 Cal.Rptr. 849, 399 P.2d 385 is clearly distinguishable from the present
case and does not compel the conclusion reached by the lower courts in the case before us. In Dyke
Water Co., after the PUC had rendered a decision against a public utility requiring the utility to
formulate and implement a plan for making refunds to its customers, the utility filed a declaratory
judgment action in superior court, seeking to have that court, rather than the PUC, resolve issues
regarding the implementation of the PUC order. In that setting, this court held: “The controlling
facts are that the whole matter of how refunds are to be made is still pending and undecided
before the commission and Dyke is obligated by a final order of the commission to present a plan
for making refunds. Under these circumstances section 1759 precludes the superior court from
adjudicating at Dyke's behest the very issues that will necessarily be presented to the commission
in the continuing exercise of its jurisdiction in the refund proceedings.” (62 Cal.2d at p. 518, 42
Cal.Rptr. 849, 399 P.2d 385.) For the reasons explained above, the civil enforcement action brought
by public prosecutors in the present case bears little resemblance to the civil action instituted by
the utility in Dyke Water Co, which sought a declaration relating to the implementation of a refund
program that had been ordered by, and was still pending before, the PUC.


The case of Schell v. Southern Cal. Edison Co. (1988) 204 Cal.App.3d 1039, 251 Cal.Rptr.
667, also relied upon by Pacific Bell, is similarly *1155  inapposite. In Schell, the owner of a
recreational vehicle park filed a civil action, contending that the defendant public utility improperly
discriminated against him by charging him a commercial rate for electricity and refusing to
supply him with electricity under the PUC rate schedule applicable to mobilehome parks and their
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residents. The trial court sustained the defendant's demurrer to the complaint and dismissed the
action, and on appeal the Court of Appeal affirmed, noting that the question of the proper rate
structure for recreational vehicle parks was before the PUC. The appellate court further concluded
that “[t]he decision as to whether or not master-metered residential recreational vehicle parks
should be charged at the same rate as master-metered mobilehome parks, or at another domestic
or commercial rate, is ***332  clearly within the exclusive purview of the PUC as part of its
continuing jurisdiction over rate making and rate regulation in provision of baseline service to
residential customers of the electric and gas corporations.” (204 Cal.App.3d at p. 1046, 251
Cal.Rptr. 667.) Unlike Schell, the case before us presents a question—whether Pacific Bell engaged
in false advertising in undertaking the alleged marketing activities here at issue—that does not
involve ratemaking or any other matter assigned to the exclusive jurisdiction of the PUC.


In sum, the Court of Appeal erred in relying solely upon the circumstance that the allegations
of the complaint in the present action were the same as the allegations in the PUC proceeding,
rather than considering the extent to which the remedies in the two proceedings were likely to
be inconsistent and thus were likely to undermine any ongoing authority or regulatory program
of the PUC. Enforcement of the vast array of consumer protection laws to which public utilities
are subject is a task that would be difficult to accomplish by a single regulatory agency, and the
applicable statutes clearly contemplate that other public law enforcement officials, in addition to
the PUC, must be involved in the effort to enforce such laws. No actions by the district attorneys
in the present case would interfere with the authority of the PUC; on the contrary, the proceedings
they have instituted assist the enforcement efforts of the PUC by ensuring that public utilities to
the same degree as other types of businesses are subject to liability **215  in actions initiated by
public officials. 12


12 We have no occasion in the present case to consider the circumstances in which a civil action
under the UCL may be brought against a public utility by a private party acting as a private
attorney general when a parallel enforcement proceeding is pending in the PUC. We note,
however, that when a UCL action is brought by one or more private parties, there may be
more of a risk of a lack of coordination with PUC officials, and thus greater danger that
the civil action might undermine an ongoing regulatory program or policy of the PUC. In
such circumstances, a court, faced with the question whether the civil action is barred by
section 1759(a), may deem it appropriate to solicit the views of the PUC regarding whether
the action is likely to interfere with the PUC's performance of its duties.


*1156  III


The judgment of the Court of Appeal is reversed.
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WE CONCUR: KENNARD, BAXTER, WERDEGAR, CHIN, BROWN and MORENO, JJ.


All Citations


31 Cal.4th 1132, 80 P.3d 201, 7 Cal.Rptr.3d 315, 03 Cal. Daily Op. Serv. 10,776, 2003 Daily
Journal D.A.R. 13,601
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60 Cal.4th 624
Supreme Court of California


RIVERSIDE COUNTY SHERIFF'S DEPARTMENT, Plaintiff and Respondent,
v.


Jan STIGLITZ, as Hearing Officer, etc., Defendant and Respondent;
Kristy Drinkwater, Real Party in Interest and Respondent;
Riverside Sheriffs' Association, Intervener and Appellant.


Riverside County Sheriff's Department, Plaintiff and Respondent,
v.


Jan Stiglitz, as Hearing Officer, etc., Defendant and Respondent;
Kristy Drinkwater, Real Party in Interest.


No. S206350.
|


Dec. 1, 2014.


Synopsis
Background: County sheriff's department filed petition for a writ of administrative mandate
challenging hearing officer's order granting correctional officer's motion seeking disclosure of
personnel records of peace officers, in administrative hearing on correctional officer's challenge
to her termination. The Superior Court, Riverside County, No. RIC10004998, Mac R. Fisher, J.,
granted petition. Correctional officer and her union appealed. The Court of Appeal reversed with
directions. The Supreme Court granted review, superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Corrigan, J., held that when hearing an administrative appeal from
discipline imposed on a correctional officer, an arbitrator may rule upon a discovery motion for
officer personnel records.


Affirmed.


Opinion, 147 Cal.Rptr.3d 292, superseded.


Werdegar, J., filed concurring and dissenting opinion, in which Baxter, J., joined.
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West Headnotes (20)


[1] Labor and Employment Public employment in general
When hearing an administrative appeal from discipline imposed on a correctional officer,
an arbitrator may rule upon a discovery motion for peace officer personnel records,
since an administrative hearing is a “proceeding” under the discovery statute. West's
Ann.Cal.Penal Code §§ 832, 832.7; West's Ann.Cal.Evid.Code §§ 901, 915, 1043, 1045.


[2] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
Statutes Plain language;  plain, ordinary, common, or literal meaning
When interpreting statutes, courts begin with the plain, commonsense meaning of the
language used by the Legislature, and if the language is unambiguous, the plain meaning
controls.


18 Cases that cite this headnote


[3] Statutes Superfluousness
Whenever possible, significance must be given to every word in a statute in pursuing the
legislative purpose, and the court should avoid a construction that makes some words
surplusage.


2 Cases that cite this headnote


[4] Statutes Literal, precise, or strict meaning;  letter of the law
Statutes Relation to plain, literal, or clear meaning;  ambiguity
Courts may reject a literal construction that is contrary to the legislative intent apparent in
the statute or that would lead to absurd results.


5 Cases that cite this headnote


[5] Privileged Communications and Confidentiality Personnel files
Discovery motions for peace officer personnel records may be brought in both civil and
criminal cases. West's Ann.Cal.Evid.Code § 1043(a).
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5 Cases that cite this headnote


[6] Statutes Statutory scheme in general
Statutes Similar or Related Statutes
Statutes Plain, literal, or clear meaning;  ambiguity
In construing a statute, courts consider the language of the entire scheme and related
statutes, harmonizing the terms when possible, and if any ambiguity remains, courts
may examine the legislative history and the stated purpose of the scheme to guide their
interpretation.


8 Cases that cite this headnote


[7] Privileged Communications and Confidentiality Personnel files
The statute providing that discovery motions for peace officer personnel records may be
filed with an appropriate “administrative body” makes no provision for the transfer of such
motions from an administrative setting to the superior court. West's Ann.Cal.Evid.Code
§ 1043.


1 Cases that cite this headnote


[8] Alternative Dispute Resolution Remedies and Proceedings for Enforcement in
General
The statute which allows a party in arbitration to file in superior court “an application
for a provisional remedy in connection with an arbitrable controversy” does not speak to
any and all types of harm, and it addresses only a circumstance in which a party might
prevail in an arbitration but still have no recourse due to some changing condition. West's
Ann.Cal.C.C.P. § 1281.8(b).


1 Cases that cite this headnote


[9] Labor and Employment Decisions Reviewable or Enforceable
The statute which allows a party in arbitration to file in superior court “an application
for a provisional remedy in connection with an arbitrable controversy” did not authorize
county sheriff's department to file in superior court a challenge to arbitrator's order granting
correctional officer's motion seeking disclosure of personnel records of peace officers, in
correctional officer's administrative appeal challenging her termination, even though the
sheriff's department was a party to the administrative appeal, absent evidence of how the
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department's potential confirmation that its decision to terminate the officer was proper
would be rendered ineffectual by production of the records sought or by any proper order
of disclosure. West's Ann.Cal.C.C.P. § 1281.8(b); West's Ann.Cal.Evid.Code § 1043.


1 Cases that cite this headnote


[10] Municipal Corporations Proceedings to remove in general
Public Safety Officers Procedural Bill of Rights Act (POBRA) provision stating that
“the court shall render appropriate injunctive or other extraordinary relief” to remedy a
violation was enacted to prevent police departments from violating the rights of officers.
West's Ann.Cal.Gov.Code § 3309.5(d)(1).


1 Cases that cite this headnote


[11] Labor and Employment Decisions Reviewable or Enforceable
Public Safety Officers Procedural Bill of Rights Act (POBRA) provision stating that
“the court shall render appropriate injunctive or other extraordinary relief” to remedy a
violation and granting a right to administrative appeal did not authorize county sheriff's
department to file in superior court a challenge to arbitrator's order granting correctional
officer's motion seeking disclosure of personnel records of peace officers, in correctional
officer's administrative appeal challenging her termination. West's Ann.Cal.Evid.Code §
1043; West's Ann.Cal.Gov.Code §§ 3304(b), 3304.5, 3309.5(d)(1).


1 Cases that cite this headnote


[12] Privileged Communications and Confidentiality Personnel files
A writ of administrative mandamus does not provide a mechanism for a superior
court challenge to an administrative hearing officer's order granting a motion for
disclosure of personnel records of peace officers. West's Ann.Cal.C.C.P. § 1094.5; West's
Ann.Cal.Evid.Code § 1043.


[13] Labor and Employment Decisions Reviewable or Enforceable
County sheriff's department was not authorized to file in superior court a nonstatutory
challenge to arbitrator's order granting correctional officer's motion seeking disclosure
of personnel records of peace officers, in correctional officer's administrative appeal
challenging her termination. West's Ann.Cal.C.C.P. § 187; West's Ann.Cal.Evid.Code §
1043.
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[14] Courts In general;  nature and source of judicial authority
The statute granting courts authority to exercise any of their various powers as may be
necessary to carry out their jurisdiction comes into play only when a court has lawful
jurisdiction. West's Ann.Cal.C.C.P. § 187.


1 Cases that cite this headnote


[15] Courts In general;  nature and source of judicial authority
Trial Role and Obligations of Judge
Courts have supervisory authority to control litigation before them, but a court has no
authority to confer jurisdiction upon itself where none exists.


1 Cases that cite this headnote


[16] Courts Previous Decisions as Controlling or as Precedents
Cases are not authority for propositions not considered.


8 Cases that cite this headnote


[17] Prisons Termination
Privileged Communications and Confidentiality Personnel files
The statute prohibiting discovery of personnel records of peace or custodial officers
who “either were not present during the arrest or had no contact with the party seeking
disclosure from the time of the arrest until the time of booking, or who were not present
at the time the conduct is alleged to have occurred within a jail facility” did not bar
correctional officer's request for disclosure of disciplinary records for other officers'
misconduct similar to the alleged falsification of payroll forms that led to officer's
termination, in officer's administrative appeal challenging her termination on disparate
treatment grounds. West's Ann.Cal.Evid.Code § 1047.


1 Cases that cite this headnote


[18] Privileged Communications and Confidentiality Personnel files
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Under the statutes governing discovery of personnel records of peace officers, the
custodian of records may not waive in camera review of the records, much less conduct
the required review on its own. West's Ann.Cal.Evid.Code § 1045.


3 Cases that cite this headnote


[19] Privileged Communications and Confidentiality Personnel files
Peace officer records would remain confidential after being disclosed at private
proceedings before an arbitrator on correctional officer's administrative appeal challenging
her termination. West's Ann.Cal.Penal Code § 832.7; West's Ann.Cal.Evid.Code §§ 1043,
1045(a).


[20] Statutes Clarity and Ambiguity;  Multiple Meanings
While the law can occasionally be subtle, courts should avoid constructions that render
it Delphic.


See 5 Witkin & Epstein, Cal. Criminal Law (4th ed. 2012) Criminal Trial, § 76 et seq.


1 Cases that cite this headnote


Attorneys and Law Firms


***3  Hayes & Cunningham, San Diego, Dennis J. Hayes, Adam E. Chaikin and Amanda K.
Hansen for Intervener and Appellant.


Stone Busailah, Pasadena, Michael P. Stone, Muna Busailah, Melanie C. Smith, Robert Rabe and
Travis M. Poteat for Real Party in Interest and Appellant and Real Party in Interest and Respondent.


Lackie, Dammeier & McGill, Upland, and Michael A. Morguess for Peace Officers' Research
Association of California Legal Defense Fund as Amicus Curiae on behalf of Intervener and
Appellant, Real Party in Interest and Appellant and Real Party in Interest and Respondent.


***4  Silver, Hadden, Silver, Wexler & Levine, Santa Monica, Richard A. Levine, Brian P. Ross
and Michael Simidjian for Los Angeles Police Protective League as Amicus Curiae on behalf
of Intervener and Appellant, Real Party in Interest and Appellant and Real Party in Interest and
Respondent.
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Green & Shinee, Encino, Richard A. Shinee and Helen L. Schwab for Association for Los Angles
Deputy Sheriffs as Amicus Curiae on behalf of Intervener and Appellant, Real Party in Interest
and Appellant and Real Party in Interest and Respondent.


Law Office of James E. Trott and James E. Trott for Association of Orange County Deputy Sheriffs,
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as Amici Curiae on behalf of Intervener and Appellant, Real Party in Interest and Appellant and
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Ferguson, Praet & Sherman, Santa Ana, Jon F. Hamilton, Kimberly A. Wah and Bruce D. Praet
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Kathleen Bales–Lange, County Counsel (Tulare) and Crystal E. Sullivan, Deputy County Counsel,
for California State Association of Counties and California League of Cities as Amici Curiae on
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Opinion


CORRIGAN, J.


**298  *628  Here we hold that when hearing an administrative appeal from discipline imposed
on a correctional officer, an arbitrator may rule upon a discovery motion for officer personnel
records, commonly referred to as a Pitchess motion. (Pitchess v. Superior Court (1974) 11
Cal.3d 531, 113 Cal.Rptr. 897, 522 P.2d 305 (Pitchess ); Evid.Code, §§ 1043, 1045.) Evidence
Code section 1043 expressly provides that Pitchess motions may be filed with an appropriate
“administrative body.” The language reflects a legislative intent that administrative hearing
officers be allowed to rule on these motions. This holding harmonizes the statutory scheme with
other Evidence Code provisions and furthers the goals of the Public Safety Officers Procedural
Bill of Rights Act (Gov.Code, § 3300 et seq.).


*629  I. BACKGROUND


The Riverside County Sheriff's Department (the department) fired Deputy Kristy Drinkwater for
falsifying her payroll forms. A memorandum of understanding (MOU) between the Riverside
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Sheriffs' Association (Sheriffs' Association) and the county provided for an administrative appeal.
The parties chose arbitrator Jan Stiglitz as the hearing officer.


Drinkwater intended to urge a disparate treatment defense, claiming that others had committed
similar misconduct but were not fired. Accordingly, she sought discovery of redacted records
“from personnel investigations of any Department employees who have been disciplined for
similar acts of misconduct.” (See Pegues v. Civil Service Com. (1998) 67 Cal.App.4th 95, 105–
106, 78 Cal.Rptr.2d 705; Talmo v. Civil Service Com. (1991) 231 Cal.App.3d 210, 229–231, 282
Cal.Rptr. 240.) Limiting her request to events during the previous five years, she sought incident
summaries, the rank of the officer, and the discipline imposed. The department objected, arguing in
part that Drinkwater could not satisfy the requirements for a Pitchess motion ***5  under Evidence
Code sections 1043 and 1045, and could not establish the good cause required for discovery.
Stiglitz denied the motion without prejudice, ruling the department need not search its records for
similar disciplinary cases. Instead, Drinkwater was obligated to identify particular officers whose
records she believed were relevant to her claim.


Drinkwater renewed her motion, supported by counsel's declaration that 11 named officers had
allegedly committed similar misconduct but received little or no discipline. Stiglitz ordered
production of the 11 officers' records for in camera review.


The department sought a writ of administrative mandate in superior court. (See Code Civ. Proc.,
§ 1094.5.) It argued initially that Drinkwater failed to establish good cause for discovery because
counsel's declaration was speculative and Pitchess discovery was only available for officers
involved in the underlying incident at issue. The department then filed a supplemental brief citing
the recent case of Brown v. Valverde (2010) 183 Cal.App.4th 1531, 108 Cal.Rptr.3d 429 (Brown ).
Brown held that a driver facing a license suspension for driving under the influence could not seek
Pitchess discovery in a Department of Motor Vehicles (DMV) administrative proceeding. (See
discussion, post.) Relying upon Brown, the department argued only judicial officers could grant
Pitchess motions, depriving Stiglitz of authority to rule. The superior court agreed and granted
mandate, ordering Stiglitz to reverse his prior order.


The Sheriffs' Association sought to intervene, moving to set aside the mandate order and to secure
a new hearing. Intervention was granted. After *630  additional briefing and a new hearing, the
superior court again granted the department's mandate petition, relying upon Brown.


Drinkwater and intervener Sheriffs' Association sought review. In consolidated appeals, the Court
of Appeal reversed, distinguishing Brown and criticizing its reasoning. We affirm.
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II. DISCUSSION


[1]  The department again urges that only judicial officers are authorized to rule on Pitchess
motions. That argument fails in light of the governing statutes.


**299  A. The Pitchess Statutes
[2]  [3]  [4]  In Pitchess, this court held a criminal defendant could obtain discovery of certain
law enforcement personnel records upon a sufficient showing of good cause. (Pitchess, supra,
11 Cal.3d at pp. 537–540, 113 Cal.Rptr. 897, 522 P.2d 305.) “In 1978, the California Legislature
codified the privileges and procedures surrounding what had come to be known as ‘Pitchess
motions' ... through the enactment of Penal Code sections 832.7 and 832.8 and Evidence Code
sections 1043 through 1045.” (City of Santa Cruz v. Municipal Court (1989) 49 Cal.3d 74, 81, 260
Cal.Rptr. 520, 776 P.2d 222, fn. omitted (City of Santa Cruz ).) Those sections create a statutory
scheme making these records confidential and subject to discovery only through the procedure set
out in the Evidence Code. (City of Santa Cruz, at pp. 81–82, 260 Cal.Rptr. 520, 776 P.2d 222.) The
sole issue here is whether, by statute, these motions may only be ruled on in the superior court, or
whether they can be resolved by an administrative hearing officer. In answering this question of
statutory interpretation, our goal is to effectuate the Legislature's intent. (People v. Johnson (2013)
57 Cal.4th 250, 260, 159 Cal.Rptr.3d 70, 303 P.3d 379; People v. Cornett (2012) 53 Cal.4th 1261,
1265, 139 Cal.Rptr.3d 837, 274 P.3d 456.) “ ‘When interpreting statutes, we begin with the plain,
***6  commonsense meaning of the language used by the Legislature. [Citation.] If the language
is unambiguous, the plain meaning controls.’ [Citation.] ‘[W]henever possible, significance must
be given to every word [in a statute] in pursuing the legislative purpose, and the court should
avoid a construction that makes some words surplusage.’ [Citation.] ‘[W]e may reject a literal
construction that is contrary to the legislative intent apparent in the statute or that would lead to
absurd results....' [Citation.]” (People v. Rodriguez (2012) 55 Cal.4th 1125, 1131, 150 Cal.Rptr.3d
533, 290 P.3d 1143; accord, Voices of the Wetlands v. State Water Resources Control Bd. (2011)
52 Cal.4th 499, 518–519, 128 Cal.Rptr.3d 658, 257 P.3d 81.) We consider the applicable statutes
in turn.


Penal Code section 832.7, subdivision (a) provides in part: “Peace officer or custodial officer
personnel records and records maintained by any state or *631  local agency pursuant to
[Penal Code] Section 832.5 [regarding the investigation and retention of citizen complaints], or
information obtained from these records, are confidential and shall not be disclosed in any criminal
or civil proceeding except by discovery pursuant to Sections 1043 and 1046 of the Evidence
Code.” (Italics added.) Penal Code section 832.8 defines “personnel records,” a definition not
disputed here. 1
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1 Penal Code section 832.8 defines personnel records as any file maintained under an
individual's name by his or her employer, and includes information such as personal
data, medical history, employee “advancement, appraisal, or discipline,” complaints or
investigation of complaints pertaining to the performance of the officer's duties, and “[a]ny
other information the disclosure of which would constitute an unwarranted invasion of
personal privacy.”


[5]  Evidence Code section 1043, subdivision (a) reads in part: “In any case in which discovery
or disclosure is sought of peace or custodial officer personnel records ..., the party seeking the
discovery or disclosure shall file a written motion with the appropriate court or administrative
body....” (Italics added.) The expansive language of Evidence Code section 1043, subdivision
(a) does two things. First, it makes clear that Pitchess motions may be brought in both civil and
criminal cases. (See Commission on Peace Officer Standards & Training v. Superior Court (2007)
42 Cal.4th 278, 293, 64 Cal.Rptr.3d 661, 165 P.3d 462 (Peace Officer Standards ); Pen.Code, §
832.7, subd. (f).) Second, Evidence Code section 1043 specifically states the motion should be
filed in the appropriate court “or administrative body.” Sections 1043 and 1045 appear in division
8 of the Evidence Code dealing with privileges. Chapter 4, article 9 of that division contains
definitions to govern the construction of sections contained in division 8. Evidence Code section
901 expansively defines a “proceeding” as “any action, hearing, investigation, inquest, or inquiry
(whether conducted by a court, administrative agency, hearing officer, arbitrator, legislative body,
or any other person authorized by law ) in which, pursuant to law, testimony can be compelled to
be **300  given.” (Italics added.) The Law Revision Commission explained that this definition
included “administrative proceedings” and “arbitration proceedings” (Cal. Law Revision Com.
com., reprinted at 29B pt. 3A West's Ann. Evid.Code (2009 ed.) foll. § 901, p. 213), and that
this broad definition was necessary to protect privileges by making them applicable to nonjudicial
proceedings (id., foll. § 910, pp. 216–217).


As explained in City of Santa Cruz, Evidence Code section 1043 sets out the initial good
cause showing an applicant must make to even begin the discovery process. If that showing
is successful, ***7  Evidence Code section 1045 governs the conduct of the resultant hearing
in camera. The materials sought must be shown “relevant to the subject matter involved in the
pending litigation.” (Evid.Code, § 1045, subd. (a).) Certain categories of information *632  are
not discoverable. 2  (Evid.Code, § 1045, subds. (a), (b); see City of Santa Cruz, supra, 49 Cal.3d
at p. 83, 260 Cal.Rptr. 520, 776 P.2d 222.)


2 Information excluded from disclosure include complaints regarding incidents occurring five
or more years before the event at issue, facts “that are so remote as to make disclosure of little
or no practical benefit,” and, in any criminal case, the conclusions of an officer investigating
a complaint. (Evid.Code, § 1045, subd. (b).)
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B. Evidence Code Section 1043 and the Lack of a Transfer Mechanism
The department observes that Evidence Code section 1045 repeatedly refers to “the court” as the
entity that must conduct an in camera review, determine relevance, and issue appropriate protective
orders. It argues that because “the court” appears five 3  times in Evidence Code section 1045, these
references trump the single reference to “administrative body” in Evidence Code section 1043.
The department argues that although Evidence Code section 1043 mandates that Pitchess motions
be filed in “the appropriate court or administrative body,” Evidence Code section 1045's repeated
reference to “the court” means that only judicial officers may rule on them.


3 See Evidence Code section 1045, subdivisions (b) (“In determining relevance, the court shall
examine ...:”), (c) (“the court shall consider ....”), (d) (“the court may make any order which
justice requires ....”), (e) (“The court shall ... order that the records disclosed or discovered
may not be used for any purpose other than a court proceeding pursuant to applicable law.”).
The department counts as a sixth reference the use of “the court” in Evidence Code section
915, subdivision (b). This statute predated the statutory Pitchess scheme, and its reference
to “the court” does not support the department's position in any event.


This argument fails for several reasons. First, it simply reads “administrative body” out of Evidence
Code section 1043. If the Legislature intended that only the superior court could rule on Pitchess
motions, it could easily have said so. There is no discernable reason why the Legislature would
expressly provide in Evidence Code section 1043 that a Pitchess motion may be filed before an
administrative body, then implicitly suggest in Evidence Code section 1045 that such a body was
powerless to act upon the motion because only “the court” may conduct the required in camera
review. Indeed, such an interpretation would mean the Legislature had expressly provided for the
doing of an idle act: filing a motion in a body not authorized to rule on it.


[6]  Second, the argument completely ignores the broad definition of “proceeding” in Evidence
Code section 901, which includes administrative hearings and arbitrations. Disregarding that
section violates the principle that we consider the language of the entire scheme and related
statutes, harmonizing the terms when possible. If any ambiguity remains, we may examine the
legislative history and the stated purpose of the scheme to guide our *633  interpretation. (See
Pacific Palisades Bowl Mobile Estates, LLC v. City of Los Angeles (2012) 55 Cal.4th 783, 803, 149
Cal.Rptr.3d 383, 288 P.3d 717.) Evidence Code section 900 reflects a legislative mandate that the
definitions provided “govern the construction” of the division in which Evidence Code sections
1043 and 1045 appear.


***8  [7]  Further, had the Legislature intended that Pitchess motions could only be conducted
in the superior court, it could have provided a mechanism to transfer a motion **301  from
an administrative proceeding to the superior courts. It did not do so. Evidence Code section
1043 makes no provision for the transfer of Pitchess motions from an administrative setting to
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the superior court. The parties agree that no other statute authorizes such a transfer. A transfer
procedure would require the creation of an extraordinary procedure because, in a case like this
one, there is no case or controversy pending in the superior court.


[8]  While the parties cite no statutory transfer mechanism, amici curiae suggest one may be
found through various other provisions. The Los Angeles Police Protective League (the Protective
League) points to two statutes that might permit an extraordinary transfer. First, it cites Code
of Civil Procedure 4  section 1281.8, subdivision (b), which allows a party in arbitration to file
in superior court “an application for a provisional remedy in connection with an arbitrable
controversy, but only upon the ground that the award to which the applicant may be entitled
may be rendered ineffectual without provisional relief.” (Italics added.) “The logical reason for
the requirement that an applicant be required to show that an arbitration award may be rendered
ineffectual is to ensure that the court does not invade the province of the arbitrator—i.e., the
court should be empowered to grant provisional relief in an arbitrable controversy only where the
arbitrator's award may not be adequate to make the aggrieved party whole.” (Woolley v. Embassy
Suites, Inc. (1991) 227 Cal.App.3d 1520, 1527, 278 Cal.Rptr. 719, italics added; see California
Retail Portfolio Fund GMBH & Co. KG v. Hopkins Real Estate Group (2011) 193 Cal.App.4th
849, 856, 122 Cal.Rptr.3d 614.) Section 1281.8, thus, does not speak to any and all types of harm.
It addresses only a circumstance in which a party might prevail in an arbitration but still have no
recourse due to some changing condition. (See California Retail Portfolio Fund GMBH & Co. KG,
at pp. 859–862, 122 Cal.Rptr.3d 614 [affirming writ of attachment under section 1281.8 due to the
defendant's potential insolvency, which might have rendered an arbitration award ineffectual].)


4 Unspecified statutory references are to the Code of Civil Procedure.


[9]  This scheme does not apply here. Initially, section 1281.8 only applies to applications by
parties. There may be instances in which the custodian of records is not a party to the arbitration.
Here, although the department is a *634  party, the only substantive “award” to which it may be
entitled in the arbitration is a confirmation that its decision to terminate Drinkwater was proper.
The department does not explain how that potential confirmation would be rendered ineffectual
by production of the records sought, or by any proper order of disclosure.


[10]  [11]  The Protective League also cites a provision of the Public Safety Officers Procedural
Bill of Rights Act (POBRA) (Gov.Code, § 3300 et seq.). Government Code section 3309.5,
subdivision (d)(1) provides: “In any case where the superior court finds that a public safety
department has violated any of the provisions of this chapter, the court shall render appropriate
injunctive or other extraordinary relief to remedy the violation and to prevent future violations of
a like or similar nature, including, but not limited to, the granting of a temporary restraining order,
preliminary injunction, or permanent ***9  injunction prohibiting the public safety department
from taking any punitive action against the public safety officer.” This provision was enacted
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to prevent police departments from violating the rights of officers. (See Jaramillo v. County of
Orange (2011) 200 Cal.App.4th 811, 827–828, 133 Cal.Rptr.3d 751.) It simply does not speak to
the situation at issue here. Further, nothing in the POBRA's general grant of a right to administrative
appeal (Gov.Code, §§ 3304, subd. (b), 3304.5) suggests an authorization to transfer a matter from
an administrative proceeding to the superior court.


[12]  The California State Association of Counties and the California League of Cities suggest a
writ of administrative mandate might provide a transfer mechanism. They propose that the hearing
officer could begin the Pitchess inquiry under Evidence Code section 1043. If the hearing officer
finds a good cause showing has been made, a party **302  may seek administrative mandate. The
superior court could then review the records under Evidence Code section 1045.


Such an interpretation would morph the mandate statute beyond its delineated contours. The
Code of Civil Procedure permits administrative mandate for inquiry “into the validity of any final
administrative order,” but only as to “whether the respondent has proceeded without, or in excess
of, jurisdiction; whether there was a fair trial; and whether there was any prejudicial abuse of
discretion.” (§ 1094.5, subds. (a), (b).) In that mandate proceeding, the superior court would only
be empowered to review the propriety of the good cause determination and production order. If it
determined that the order was proper, the court's review role would end. The authority conferred
under section 1094.5 does not grant the court broader jurisdiction to actually conduct a review of
the records produced. Nor does it create a cause or controversy beyond the question referred to
in the statutory language.


[13]  *635  Similarly, we are not authorized to create a nonstatutory transfer mechanism here.
Drinkwater cites section 187, which states: “When jurisdiction is, by the Constitution or this Code,
or by any other statute, conferred on a Court or judicial officer, all the means necessary to carry it
into effect are also given; and in the exercise of this jurisdiction, if the course of proceeding be not
specifically pointed out by this Code or the statute, any suitable process or mode of proceeding
may be adopted which may appear most conformable to the spirit of this code.” “The section does
not speak to jurisdiction; it does not create jurisdiction; rather, the existence of jurisdiction is the
premise for its application. Where jurisdiction exists from other sources, Code of Civil Procedure
section 187 grants courts authority to exercise any of their various powers as may be necessary
to carry out that jurisdiction.” (People v. Picklesimer (2010) 48 Cal.4th 330, 338, 106 Cal.Rptr.3d
239, 226 P.3d 348 (Picklesimer ).)


[14]  Code of Civil Procedure section 187 (CCP section 187) comes into play only when a
court has lawful jurisdiction. No statute confers jurisdiction on the superior court to hear a
Pitchess motion when, as here, the motion is filed with an administrative hearing officer. Neither
Evidence Code section 1045 nor Evidence Code section 915 speaks to jurisdiction. (See discussion,
post.) At most, those provisions describe the duties of a court if the motion is properly before
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it. Only Evidence Code section 1043, which allows a Pitchess motion to be filed “with the
appropriate court or administrative body,” speaks to jurisdiction. This understanding is confirmed
by Evidence Code section 1043, subdivision (b)(3), which provides that a motion must ***10
include affidavits that “set [ ] forth the materiality thereof to the subject matter involved in the
pending litigation....” (Italics added.) Here, the pending litigation is the administrative appeal
conducted pursuant to the MOU. The only express grant of jurisdiction reflected in the Pitchess
statutes allows the matter to be placed before the hearing officer. CCP section 187 requires an
independent grant of jurisdiction by constitution or statute. Evidence Code section 1043 articulates
the appropriate venue for the filing of a Pitchess motion. These provisions, read together, do not
authorize the judicial creation of a transfer mechanism from the hearing officer to superior court.
(See Picklesimer, supra, 48 Cal.4th at p. 338, 106 Cal.Rptr.3d 239, 226 P.3d 348 [refusing to apply
CCP § 187 to find the superior court had jurisdiction to hear a postjudgment motion for relief
from an improper sex offender registration requirement]; Swarthout v. Superior Court (2012) 208
Cal.App.4th 701, 707–708, 145 Cal.Rptr.3d 760 [same as to a postconviction motion to transfer
an inmate]; People v. Ainsworth (1990) 217 Cal.App.3d 247, 254–255, 266 Cal.Rptr. 175 [same
as to postconviction discovery motion].)


[15]  Drinkwater also suggests that “all courts have inherent supervisory or administrative powers
which enable them to carry out their duties, and which exist apart from any statutory authority.”
This argument suffers the same defect as the one above. Courts have supervisory authority to “
‘control *636  litigation before them. ... [Citation.]’ ” (In re Reno (2012) 55 Cal.4th 428, 522,
146 Cal.Rptr.3d 297, 283 P.3d 1181, italics added.) **303  A court has no authority to confer
jurisdiction upon itself where none exists. Indeed, in Pitchess itself, although we suggested that a
court had “inherent power to order discovery when the interests of justice so demand” (Pitchess,
supra, 11 Cal.3d at p. 535, 113 Cal.Rptr. 897, 522 P.2d 305), there was no question that the court
had jurisdiction over the pending criminal case. Similar exercises of a court's inherent supervisory
authority have occurred in the context of a court that already had jurisdiction over the matter. 5


5 See Shively v. Stewart (1966) 65 Cal.2d 475, 479–480, 55 Cal.Rptr. 217, 421 P.2d 65
(nonstatutory discovery); Citizens Utilities Co. v. Superior Court (1963) 59 Cal.2d 805, 811–
813, 31 Cal.Rptr. 316, 382 P.2d 356 (compensation for mandatory improvements made after
condemnation); Tide Water Associated Oil Co. v. Superior Court (1955) 43 Cal.2d 815,
825–826, 279 P.2d 35 (cross-complaints); People v. Castello (1998) 65 Cal.App.4th 1242,
1246–1250, 77 Cal.Rptr.2d 314 (reconsideration of interim ruling); In re Amber S. (1993) 15
Cal.App.4th 1260, 1263–1267, 19 Cal.Rptr.2d 404 (control of testimony); Cottle v. Superior
Court (1992) 3 Cal.App.4th 1367, 1376–1381, 5 Cal.Rptr.2d 882 (exclusion of evidence);
Asbestos Claims Facility v. Berry & Berry (1990) 219 Cal.App.3d 9, 18–23, 267 Cal.Rptr.
896 (designating defense counsel program in asbestos litigation); Peat, Marwick, Mitchell
& Co. v. Superior Court (1988) 200 Cal.App.3d 272, 286–291, 245 Cal.Rptr. 873 (evidence
sanction); James v. Superior Court (1978) 77 Cal.App.3d 169, 175–176, 143 Cal.Rptr. 398
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(juvenile competency hearing); cf. Rutherford v. Owens–Illinois, Inc. (1997) 16 Cal.4th 953,
967–968, 67 Cal.Rptr.2d 16, 941 P.2d 1203 (control of litigation); Walker v. Superior Court
(1991) 53 Cal.3d 257, 266–267, 279 Cal.Rptr. 576, 807 P.2d 418 (preunification authority
to transfer cases to the municipal court).


The Legislature did not specify a transfer mechanism in the Pitchess statutes. No other statute or
authority exists for such a transfer. Accordingly, we conclude that by expressly permitting filing
with an appropriate administrative body in Evidence Code section 1043, the Legislature intended
to allow administrative hearing officers to decide such motions without court intervention. The
department's contrary construction of the scheme violates “the rule of construction that courts
***11  should, if possible, accord meaning to every word and phrase in a statute to effectuate the
Legislature's intent.” (People v. Cobb (2010) 48 Cal.4th 243, 253, 106 Cal.Rptr.3d 230, 226 P.3d
340; Ste. Marie v. Riverside County Regional Park & Open–Space Dist. (2009) 46 Cal.4th 282,
289, 93 Cal.Rptr.3d 369, 206 P.3d 739.) There is no indication the Legislature contemplated the
filing of an ineffectual motion with a body that could not consider it.


C. Evidence Code Sections 1045 and 915
Evidence Code section 1045's repeated reference to the duties of “the court” can be understood in
the context of the legislative history of the Pitchess statutes. When Evidence Code sections 1043
and 1045 were enacted, the Legislature was focused primarily upon our Pitchess decision and its
*637  consequences in the context of criminal prosecutions, which obviously occur before courts.
“After this court rendered its decision, concerns were expressed to the Legislature that, in response
to Pitchess, law enforcement departments were destroying personnel records in order to prevent
discovery; in some instances, criminal charges had been dismissed because the records to which
the defendant would have been entitled no longer were available. (See Sen. Com. on Judiciary,
Analysis of Sen. Bill No. 1436 (1977–1978 Reg. Sess.) as introduced, p. 7; Sen. Com. on Judiciary,
Analysis of Sen. Bill No. 1436 (1977–1978 Reg. Sess.) as amended Apr. 3, 1978; Assem. Com.
on Crim. Justice, Analysis of Sen. Bill No. 1436 (1977–1978 Reg. Sess.) as amended Aug. 7,
1978.) As a result of these concerns, Senate Bill No. 1436 was enacted, requiring that records
relating to citizen complaints be maintained for a period of five years. (Stats.1978, ch. 630, § 4, p.
2083, amending [Pen.Code,] § 832.5, subd. (b).) The statute also established procedures, consistent
with Pitchess, permitting discovery of peace officer personnel records in civil or criminal cases
only after an in camera review of the records by a judge and a determination that the information
sought is relevant to the pending litigation. (Stats.1978, ch. 630, §§ 1 & 3, pp. 2082–2083,
adding Evid.Code, §§ 1043 & 1045.)” (Peace Officer Standards, supra, 42 Cal.4th at p. 293, 64
Cal.Rptr.3d 661, 165 P.3d 462.)


The reality that Pitchess motions are so frequently made in the context of criminal prosecutions
would explain why **304  Evidence Code section 1045 references “the court.” However, the
Legislature recognized in Evidence Code section 1043 that Pitchess motions may be relevant in
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other contexts, thus explaining its broad language allowing the filing of the motion in “any case”
before “the appropriate court or administrative body.” Given the legislative history of the Pitchess
statutes, the expansive language of Evidence Code section 1043, and the absence of a transfer
mechanism, the Legislature's reference to “the court” in Evidence Code section 1045 cannot be
interpreted as a coded expression of legislative intent to substantively limit who may rule on
Pitchess motions.


The department argues that Evidence Code section 915 constitutes such a substantive limitation.
Evidence Code section 915, subdivision (a) states that in ruling on a claim of privilege, the
presiding officer cannot require disclosure of the assertedly privileged information before ruling
on the privilege claim. Evidence Code section 915, subdivision (b) provides an exception when the
court is unable to rule unless it knows the content of the assertedly privileged information. In such
a case, the court may order the disputed information disclosed for review in chambers. The Law
Revision Commission's comments following ***12  Evidence Code section 915 noted that “[t]he
exception in subdivision (b) applies only when a court is ruling on the claim of privilege. Thus, in
view of subdivision (a), disclosure of the *638  information cannot be required, for example, in an
administrative proceeding.” (Cal. Law Revision Com. com., 29B pt. 3A West's Ann. Evid.Code,
supra, foll. § 915, p. 256.)


The department observes Evidence Code section 1045, subdivision (b) directs that “[i]n
determining relevance, the court shall examine the [sought] information in chambers in conformity
with Section 915....” Because Evidence Code section 915 does not mention administrative
proceedings, the department argues hearing officers have no authority to decide Pitchess motions.
The department's argument is unpersuasive for several reasons. First, Evidence Code section 1045
simply requires that an in camera Pitchess hearing must be had “in conformity with” Evidence
Code section 915, “ ‘i.e., out of the presence of all persons except the person authorized to claim
the privilege and such other persons as he or she is willing to have present....’ ” (Alford v. Superior
Court (2003) 29 Cal.4th 1033, 1038, 130 Cal.Rptr.2d 672, 63 P.3d 228 (Alford ); see City of Santa
Cruz, supra, 49 Cal.3d at p. 83, 260 Cal.Rptr. 520, 776 P.2d 222.) We observed in People v.
Mooc (2001) 26 Cal.4th 1216, 114 Cal.Rptr.2d 482, 36 P.3d 21 (Mooc ): “[T]o protect the officer's
privacy, the examination of documents and questioning of the custodian should be done in camera
in accordance with the requirements of Evidence Code section 915, and the transcript of the in
camera hearing and all copies of the documents should be sealed.” (Id. at p. 1229, 114 Cal.Rptr.2d
482, 36 P.3d 21.) Thus, we have recognized that Evidence Code section 1045 referenced Evidence
Code section 915 only to the extent the latter provision defined what procedure was required at
an in camera hearing, not who would conduct the hearing. The department's reading of the statute
would render the reference to Evidence Code section 915 mere surplusage.


Second, section 915 was enacted as part of the original Evidence Code in 1965. The Law Revision
Commission's comment predated both our Pitchess decision and the Legislature's subsequent
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codification of it. It is, then, a poor indicator of legislative intent as to the proper scope of the
Pitchess scheme. The commission's comments informed the Legislature's understanding at the
time it enacted the Evidence Code. They did not bar the Legislature from taking future action, as it
did when it amended the code 13 years later following this court's Pitchess decision. (Cf. Duarte
v. Chino Community Hospital (1999) 72 Cal.App.4th 849, 856, fn. 3, 85 Cal.Rptr.2d 521.)


Third, and most problematic, the department's interpretation of Evidence Code section 915 suffers
from the same defect as its interpretation of Evidence Code section 1045. It requires us to conclude
that the Legislature intended to also permit Pitchess filings with an appropriate “administrative
body” under Evidence Code section 1043, yet render that body unable to act on them. The
Legislature could not have intended to provide **305  for the idle act of filing ineffectual motions.


*639  D. The Purposes Behind the Pitchess Statutes and POBRA
Our conclusion is also consistent with the purposes behind the POBRA. The POBRA, to which
these parties have contractually bound themselves, “sets forth a number of basic rights and
protections which must be accorded individual public safety officers by the public agencies which
employ them.” (White v. County of Sacramento ***13   (1982) 31 Cal.3d 676, 679, 183 Cal.Rptr.
520, 646 P.2d 191.) Included is the right to administratively appeal an adverse employment
decision, “to give a peace officer ‘an opportunity ... “to convince the employing agency to reverse
its decision” ’ to take punitive action.” (Copley Press, Inc. v. Superior Court (2006) 39 Cal.4th
1272, 1287, 48 Cal.Rptr.3d 183, 141 P.3d 288 (Copley Press ), italics omitted; County of Riverside
v. Superior Court (2002) 27 Cal.4th 793, 799, 118 Cal.Rptr.2d 167, 42 P.3d 1034.) The Legislature
declared that “effective law enforcement depends upon the maintenance of stable ... relations,
between public safety employees and their employers,” and that basic protections for officers were
necessary to preserve that stability. (Gov.Code, § 3301.) Allowing relevant discovery to be ordered
in an administrative hearing furthers these goals.


Our conclusion is also consistent with the overall aims of the Pitchess scheme. Although the
department adamantly argues the sole purpose of the statutes was to rein in Pitchess motions,
that characterization is not entirely accurate. As discussed, the Pitchess statutes reflected the
Legislature's attempt to balance a litigant's discovery interest with an officer's confidentiality
interest. (See Peace Officer Standards, supra, 42 Cal.4th at p. 293, 64 Cal.Rptr.3d 661, 165 P.3d
462; Garcia v. Superior Court (2007) 42 Cal.4th 63, 69–70, 63 Cal.Rptr.3d 948, 163 P.3d 939
(Garcia ); City of Santa Cruz, supra, 49 Cal.3d at p. 84, 260 Cal.Rptr. 520, 776 P.2d 222.) Whether
filed before a court or an administrative hearing officer, interests must still be balanced when ruling
on a Pitchess motion.


We emphasize that here there is no question hearing officer Stiglitz, an attorney, is qualified
to rule on the Pitchess motion. The MOU provides that a hearing officer be selected from a
mutually agreed-upon list. (MOU, art. XII, § 14, subd. A.) If the department believed Stiglitz
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was not qualified for any reason, it could have removed him from the list or stricken him as an
available hearing officer in this case. In any event, the Legislature in Evidence Code section 914
has determined that hearing officers generally have the authority to rule on claims of privilege in
the same manner as courts. 6


6 See Evidence Code section 914, subdivision (a) (“The presiding officer shall determine a
claim of privilege in any proceeding in the same manner as a court determines such a claim
under Article 2 (commencing with Section 400) of Chapter 4 of Division 3.”).


Further, we observe that this case reflects several safeguards against improper disclosure of
confidential records. The MOU here expressly provides that the administrative hearing is a “private
proceeding” between the *640  disciplined officer and the county. (MOU, art. XII, § 14, subd.
(H) (9).) Officer personnel records are confidential under Penal Code section 832.7, and we have
held such records produced at administrative disciplinary proceedings are not subject to public
disclosure. (See Copley Press, supra, 39 Cal.4th at pp. 1286–1299, 48 Cal.Rptr.3d 183, 141 P.3d
288.) In addition, any discovered records may only be used in the proceeding at issue. 7  (See
Evid.Code, § 1045, subd. (e); Alford, supra, 29 Cal.4th at pp. 1039–1043, 130 Cal.Rptr.2d 672,
63 P.3d 228.)


7 The parties are free to include other protective language in their MOUs, including an explicit
agreement that any Pitchess material can only be used in connection with the proceeding in
which it is sought.


An additional confidentiality safeguard appears in Evidence Code section 1045, subdivision (c),
which provides that “[i]n ***14  determining relevance where the issue in litigation concerns
the policies or pattern of conduct of the employing agency, the court shall consider whether the
information sought may be obtained from other records maintained by **306  the employing
agency in the regular course of agency business which would not necessitate the disclosure of
individual personnel records.” Thus, upon an appropriate finding, other data could be released in
lieu of personnel records.


We have also clarified that an officer's entire personnel file need not be presented for review,
only materials of the type requested. (Mooc, supra, 26 Cal.4th at pp. 1228–1230, 114 Cal.Rptr.2d
482, 36 P.3d 21.) In the present case, such materials would be limited to incidents involving
conduct similar to Drinkwater's. This limitation balances privacy interests while permitting
focused discovery.


The department does not argue that Drinkwater's disparate treatment defense is invalid or that the
discovery she seeks is irrelevant to that defense. Accordingly, we have no occasion to discuss
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the availability or scope of such a defense. Drinkwater's Pitchess motion also named the specific
officers whose records she sought, reducing the possibility of an improper “fishing expedition.”


[16]  The department relies heavily upon Brown, supra, 183 Cal.App.4th 1531, 108 Cal.Rptr.3d
429, a case readily distinguishable. Brown concluded that a Pitchess motion was inconsistent with
the statutory scheme by which a driver's license may be suspended after a drunk driving arrest. The
Brown court reasoned a Pitchess motion would frustrate the Legislature's aim to quickly remove
unsafe drivers from the road using an administrative procedure. Further, the hearing addressed
only whether the licensee drove with a blood-alcohol level above the legal limit. The relevance of
Pitchess discovery in that context was questionable. (Brown, at pp. 1555–1557, 108 Cal.Rptr.3d
429.) To the extent Brown rejected the claim “that the Legislature intended Pitchess discovery to be
available in all administrative proceedings” where an officer's credibility was at issue ( *641  id.,
at p. 1555, 108 Cal.Rptr.3d 429, italics added), such conclusion is inapposite here. The department
concedes that the discovery Drinkwater seeks is relevant to the review of her discipline and does
not bear on the credibility of officers whose records are sought. The question here is not whether
those officers might be credible, but whether department decisionmakers granted those officers
disparate treatment. Additionally, unlike the license suspension context, allowing Pitchess motions
in this case furthers the goals of the POBRA, and honors the Legislature's Pitchess scheme. In
any case, “ ‘ “[i]t is axiomatic that cases are not authority for propositions not considered.” ’
” (McWilliams v. City of Long Beach (2013) 56 Cal.4th 613, 626, 155 Cal.Rptr.3d 817, 300 P.3d
886; People v. Johnson (2012) 53 Cal.4th 519, 528, 136 Cal.Rptr.3d 54, 267 P.3d 1125.) The
precedential value of Brown is limited to its facts involving a driver's license suspension.


E. Evidence Code Section 1047
[17]  The department argues that, because the officers whose records Drinkwater has requested
had nothing to do with her termination, she is not entitled to discovery. In support, the department
cites Evidence Code section 1047, which provides in part: “Records of peace officers or custodial
officers ... who either were not present during the arrest or had no contact with the party seeking
disclosure from the time of the arrest until the time of booking, or who were not present at the
***15  time the conduct is alleged to have occurred within a jail facility, shall not be subject to
disclosure.” The department's reading of this statute was rejected in Alt v. Superior Court (1999) 74
Cal.App.4th 950, 88 Cal.Rptr.2d 530. Alt reasoned that Evidence Code section 1047 only applies if
the discovery request relates to an incident involving an arrest or its equivalent. When, as here, the
discovery request is unrelated to an arrest, Evidence Code section 1047's limitation does not apply.
As Alt observed, a contrary conclusion “would largely supplant the general discovery standards set
forth in sections 1043 and 1045. [A contrary] interpretation of section 1047 would mean that police
personnel information could be discovered only if there had been an arrest or contact between
arrest and booking, and in no other situation. This reading runs counter **307  to Memro's [ 8 ]


observation that sections 1043 and 1045 do not limit discovery of police personnel records to cases
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involving altercations between police officers and arrestees.” (Alt, at pp. 957–958, 88 Cal.Rptr.2d
530.)


8 People v. Memro (1985) 38 Cal.3d 658, 214 Cal.Rptr. 832, 700 P.2d 446, overruled on another
ground in People v. Gaines (2009) 46 Cal.4th 172, 181, footnote 2, 92 Cal.Rptr.3d 627, 205
P.3d 1074.


Evidence Code section 1047's legislative history supports Alt's conclusion. The proponents of the
provision urged its purpose was to deter frivolous Pitchess requests made by criminal defendants
“as a bargaining tool to *642  attempt to reduce pending criminal charges” “made primarily to
harass the officers and supervisors within police and sheriff's departments.” (Sen. Judiciary Com.,
analysis of Assem. Bill No. 1112 (1985–1986 Reg. Sess.) July 3, 1985, p. 3.) The Senate Judiciary
Committee analysis observed: “The bill would only pertain to cases alleging the use of excessive
force by a peace officer in connection with an arrest. It would not apply where the person had only
been detained and not arrested. [¶] This distinction appears well founded: since the person had not
been arrested there would be no incentive to file a frivolous request.” (Id. at p. 4.) This analysis
expressly alerted the Legislature to the limitation recognized by Alt.


F. The Dissenting Opinion
The dissenting opinion concludes that an administrative hearing officer is empowered to rule on
a Pitchess motion, but may not compel production of personnel records for in camera review
before it rules. (Conc. & dis. opn., post, 181 Cal.Rptr.3d at pp. 26–27, 339 P.3d at pp. 316–317.)
It suggests that if the custodian of records voluntarily produces the records “with the consent of
the officer whose personnel records are sought, the matter is at an end.” (Id. at p. 27, 339 P.3d
at p. 317.) If the custodian refuses to comply, the party seeking discovery may seek to have the
matter referred to the superior court. Under the dissent's proposal, after such a transfer, the court
could then review materials in camera to decide whether it should order discovery and make any
protective order. (Ibid.)


The dissent cites Evidence Code section 914, subdivision (b), which provides that a person may
not be held in contempt for failing to disclose privileged information unless by order of court,
and Code of Civil Procedure section 1991, which empowers a hearing officer to report to the
superior court a witness's disobedience to a subpoena or refusal to answer a question and to seek a
court order compelling compliance. The dissent suggests this scheme applies to ***16  Pitchess
motions before administrative hearing officers. (See conc. & dis. opn., post, 181 Cal.Rptr.3d at
pp. 27–28, 339 P.3d at pp. 317–318.)


This proposal is inconsistent with the Pitchess statutes. Most fundamentally, under the dissent's
view, an in camera review of personnel records would no longer be required prior to disclosure.
Under the cited scheme of Code of Civil Procedure section 1991, the superior court would become
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involved only if the custodian of records refused to comply with the disclosure order. The dissent
asserts that if the custodian voluntarily complies with the disclosure order, “the matter is at an
end” without any in camera review by anyone. (Conc. & dis. opn., post, 181 Cal.Rptr.3d at p. 27,
339 P.3d at p. 317.)


[18]  The Legislature could not have contemplated such a scheme because Evidence Code section
1045 expressly provides that in camera review is *643  mandatory before disclosure in every
case. As noted, subdivision (b) of that provision requires an examination of the records to
exclude complaints about conduct “occurring more than five years” earlier; the conclusions of any
investigating officer (in a criminal proceeding); and “ [f]acts sought to be disclosed that are so
remote as to make disclosure of little or no practical benefit.” (Evid.Code, § 1045, subd. (b).) “By
providing that the trial court should conduct an in camera review, the Legislature balanced the
accused's need for disclosure of relevant information with the law enforcement officer's legitimate
expectation of privacy in his or her personnel records.” (Mooc, **308  supra, 26 Cal.4th at p.
1220, 114 Cal.Rptr.2d 482, 36 P.3d 21, maj. opn. of Werdegar, J.; see Garcia, supra, 42 Cal.4th at
pp. 69–70, 63 Cal.Rptr.3d 948, 163 P.3d 939.) Nothing in the wording of Evidence Code section
1045 remotely suggests the custodian of records may waive in camera review, much less conduct
the required review on its own.


Indeed, in enacting the Pitchess statutes, the Legislature amended the bill to specifically eliminate
language in earlier versions that made an in camera review optional at the request of the officer
or other person who could assert the privilege. (See Sen. Bill No. 1436 (1977–1978 Reg. Sess.)
as introduced Jan. 27, 1978, p. 3; Sen. Amend. to Sen. Bill No. 1436 (1977–1978 Reg. Sess.)
Apr. 3, 1978, p. 3; Sen. Amend. to Sen. Bill No. 1436 (1977–1978 Reg. Sess.) Apr. 17, 1978, p.
3; Assem. Amend. to Sen. Bill No. 1436 (1977–1978 Reg. Sess.) Aug. 7, 1978, p. 3.) Previous
versions of the bill also limited discovery to the identities of complainants and witnesses and, in
some circumstances, their statements. They also allowed officers an absolute right not to disclose
any privileged information notwithstanding a court's finding that it was relevant to the litigation
at issue. (See Assem. Com. on Criminal Justice, Analysis of Sen. Bill No. 1436 (1977–1978 Reg.
Sess.) June 5, 1978, p. 2; Assem. Amend. to Sen. Bill No. 1436 (1977–1978 Reg. Sess.) Aug. 7,
1978, pp. 4–5.) It was in this context that legislative committee reports provided the assurance that
“[a]ll requests for discovery of police personnel records would require that before disclosure could
be made the judge would have to review, in camera, the records sought, to determine which if any
of them are relevant to the litigation” (Assem. Com. on Criminal Justice, Final Analysis of Sen.
Bill No. 1436 (1977–1978 Reg. Sess.) Aug. 30, 1978, p. 2, italics added), and “[a]ll requests for
discovery would require an in camera hearing at which the court would determine the relevancy
of the material sought” (Assem. Com. on Criminal Justice, analysis of proposed amendments
to Sen. Bill No. 1436 (1977–1978 Reg. Sess.) Aug. 18, 1978, p. 2, italics added, underlining
omitted). This history reflects that, in exchange for allowing ***17  broader discovery of officer
personnel records and eliminating an officer's absolute privilege to foreclose discovery of his files,
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the Legislature considered an in camera review a pivotal and necessary protection for officers.
Thus, contrary to the dissent's suggestion (see conc. & dis. opn., post, 181 Cal.Rptr.3d at p. 24, 339
P.3d at p. 314), the focus of the reports was that an in camera review would *644  be conducted
before disclosure, not on who would conduct the review. The legislative history materials, like
Evidence Code section 1045 itself, largely assumed a judicial proceeding, and made no mention
of any difference in procedure between judicial and nonjudicial proceedings. If the Legislature
contemplated a difference, as the dissent posits, one would expect the extensive legislative history
would have mentioned it at least once.


The dissent asserts the Pitchess statutes “ensur[ed] that whenever discovery was opposed, in
camera review would follow as a matter of course. ( [Evid.Code,] § 1045, subd. (b).)” (Conc. &
dis. opn., post, 181 Cal.Rptr.3d at p. 27, 339 P.3d at p. 317, italics added.) But Evidence Code
section 1045, subdivision (b) says nothing about contested motions. It requires a determination
of relevance and the conduct of an in camera review to exclude certain categories of information
regardless of relevance. Nothing in the language of the statutory scheme suggests the duty to
determine relevance may be waived by the custodian of records. The only reference to waiver
appears in Evidence Code section 1043, subdivision (c), which provides that “[n]o hearing upon
a motion for discovery or disclosure shall be held” without compliance with notice obligations,
including notice to the affected officer, “or upon a waiver of the hearing by the governmental
agency identified as having the records.” Thus, while the custodian may waive a hearing on
whether good cause has been shown, no similar waiver provision appears regarding the duty to
find relevance under Evidence Code section 1045. (See California Highway Patrol v. Superior
Court (2000) 84 Cal.App.4th 1010, 1016, 101 Cal.Rptr.2d 379 [the trial court conducted an in
camera review even though the custodian did not oppose the Pitchess motion].)


[19]  **309  The dissent suggests an “unfortunate consequence” of our approach is that a
nonlawyer might preside over the administrative hearing and “the nonparty peace officer will have
no input” into his selection. (Conc. & dis. opn., post, 181 Cal.Rptr.3d at p. 21, 339 P.3d at p. 311.)
The dissent further laments that such a person may order disclosure and “ formerly confidential
records may be opened to inspection.” (Ibid.) These comments find no footing in actual practice.
First, a nonparty officer whose records are sought would never have input into who would decide
the Pitchess motion, be it a court or an arbitrator. In any case, that concern is completely unfounded
here, where the custodian of records, who is obligated to assert the privilege, and the Sheriff's
Association, which represents the officer, are involved in the litigation. Second, it is simply not so
that officer records would be “opened to inspection.” (Conc. & dis. opn., post, at p. 21, 339 P.3d at
p. 311.) As noted, officer records disclosed at these private proceedings remain confidential under
Penal Code section 832.7. (See Copley Press, supra, 39 Cal.4th at pp. 1286–1299, 48 Cal.Rptr.3d
183, 141 P.3d 288.) Further, the Pitchess statutes themselves restrict use of such records to the
proceeding at issue. (evid.code, § 1045, subd. (e); alford, supra, 29 cal.4th at pp. 1039–1043, 130
Cal.Rptr.2d 672, 63 P.3d 228.)
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*645  The dissent first gleans legislative intent regarding the Pitchess statutes from general ***18
Evidence Code provisions concerning privileges. We have already addressed the Evidence Code
argument, particularly the applicability of Evidence Code section 915, 181 Cal.Rptr.3d at pages
11–12, 339 P.3d at page 304, ante.


Next, the dissent relies on a repealed provision of the Administrative Procedure Act (APA)
(Gov.Code, § 11340 et seq.). Government Code section 11507.6 allows parties in an APA
proceeding to request various pretrial discovery from the opposing party. Under Government Code
former section 11507.7, if a party failed to comply, the aggrieved party could “file a verified
petition to compel discovery in the superior court ... naming as respondent the party refusing or
failing to comply with” pretrial discovery obligations. (Gov.Code, former § 11507.7, subd. (a),
added by Stats.1968, ch. 808, § 5, p. 1562.) The court would thereafter rule on the discovery matter,
which included the power to review in camera materials claimed to be privileged. (Gov.Code,
former § 11507.7, subds. (d), (e), added by Stats.1968, ch. 808, § 5, p. 1563.) Pointing to this
mechanism, which existed at the time the Pitchess statutes were enacted, the dissent asserts that
“the Legislature has taken pains historically to identify and limit who may conduct in camera
review.” (Conc. & dis. opn., post, 181 Cal.Rptr.3d at p. 26, 339 P.3d at p. 316.) It suggests the
Legislature had these provisions in mind when enacting the Pitchess scheme.


This reasoning misses the mark. First, the Legislature has expressly stated that officer personnel
records “are confidential and shall not be disclosed in any criminal or civil proceeding except
by discovery pursuant to Sections 1043 and 1046 of the Evidence Code.” (Pen.Code, § 832.7,
subd. (a), italics added.) We have affirmed that “[t]he Pitchess procedure is the sole and exclusive
means” to obtain Pitchess discovery, and cases “have rejected attempts to use other discovery
procedures to obtain Pitchess records.” (City of Los Angeles v. Superior Court (2002) 29 Cal.4th
1, 21, 124 Cal.Rptr.2d 202, 52 P.3d 129.) Given the Legislature's adoption of the Pitchess statutes
as the exclusive method for discovery of these records, it is doubtful the Legislature contemplated
that the repealed APA discovery procedure would apply. This is especially true when neither the
language nor legislative history of the Pitchess statutes makes any reference to the APA.


Second, the Legislature could not have contemplated the former APA procedure would apply to
Pitchess motions in administrative hearings for the same reasons it could not have contemplated
application of Code of Civil Procedure section 1991. Like that procedure, Government Code
former section 11507.7 required an aggrieved party to file a discovery motion before the superior
court would become involved; if a party complied with the discovery request, the court would
**310  never need to rule or view the records in camera. Again, the dissent fails to explain why the
Legislature would have expressly required an in  *646  camera review of records before disclosure
under Evidence Code section 1045, yet countenanced application of a scheme that would have
allowed disclosure of records without such review.
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Third, the motion under Government Code former section 11507.7 only applied to discovery
violations by parties. (See Gov.Code, former §§ 11507.6 [pretrial discovery obligation of parties],
11507.7, subd. (a).) By contrast, Pitchess motions are directed at “the governmental agency which
has custody and control of the records” (Evid.Code, § 1043, subd. (a)), even when the custodian is
not a party to the litigation. The Legislature could not have believed this vastly different scheme
would ***19  have any application to the Pitchess statutes.


Fourth, the Legislature's subsequent amendment of Government Code former section 11507.7
presents strong evidence that the Legislature never believed it applied to the Pitchess scheme. As
the dissent acknowledges, the Legislature in 1995, as part of a comprehensive overhaul of the APA
(see Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. (2006)
40 Cal.4th 1, 5, 50 Cal.Rptr.3d 585, 145 P.3d 462), amended Government Code former section
11507.7 to allow an administrative law judge (ALJ) to rule on discovery matters, which included
the power to examine privileged materials if necessary to make a ruling. (See Gov.Code, § 11507.7,
subd. (d).) An ALJ is a specialized arbitrator on staff with the Office of Administrative Hearings,
and the APA requires all hearings under its provisions to be conducted by an ALJ. (Gov.Code, §
11502, subd. (a).)


Under the dissent's view, the 1995 amendment to the APA created a distinction between ALJs and
non-ALJ arbitrators. Thus, with respect to a Pitchess motion after 1995, an ALJ now can conduct
an in camera review of records under Evidence Code section 1045, because Government Code
section 11507.7 generally gives ALJs the power to review privileged materials in camera, whereas
non-ALJ arbitrators cannot. The dissent acknowledges that the Legislature never amended the
Pitchess statutes to reflect this asserted intent. Indeed, the dissent, in attacking our interpretation of
the scheme, makes much of the fact that Evidence Code section 1045 repeatedly uses “the court,”
and reasons that “the Legislature has been precise in its choice of terminology” and “[w]e should
take the Legislature at its word.” (Conc. & dis. opn., post, 181 Cal.Rptr.3d at p. 24, 339 P.3d at
p. 314.) However, after 1995, and to this day, Evidence Code section 1045 still uses “the court,”
making no reference to ALJs or the APA.


[20]  The dissent cannot have it both ways. If the Legislature intended that the 1995 amendment
of the APA constituted a substantive modification of the Pitchess scheme, such a change would
have constituted a significant departure in the law. Yet the dissent posits this major change resulted
solely from *647  silent implication. It is doubtful that the Legislature would have instituted such
a significant change through silence. While the law can occasionally be subtle, we should avoid
constructions that render it delphic. Indeed, the 1995 bill constituted a comprehensive amendment
of the APA and numerous related statutes. It amended or added over 100 different laws spanning
16 codes, including not only provisions of the Government, Evidence, and Penal Codes, but
sections of the Health and Safety, Business and Professions, Labor, Revenue and Taxation, Welfare
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and Institutions, Vehicle, Fish and Game, Financial, Education, Military and Veterans, Public
Resources, Public Utilities, and Unemployment Insurance Codes as well. (See Stats.1995, ch. 938,
pp. 7104–7225.) It is difficult to believe that the Legislature intended the amendment to the APA
to change the Pitchess statutes, yet chose not to modify them expressly as it did with respect to
dozens of other statutes tangentially related to the APA.


Responding to our discussion of Government Code former section 11507.7, the dissent states it
“take[s] no position” on the interaction between the repealed APA procedure and the Pitchess
scheme because “the issue is, after all, long since moot.” ( **311  Conc. & dis. opn., post, 181
Cal.Rptr.3d at p. 26, 339 P.3d at p. 316.) The dissent suggests we are imputing to it a position
***20  about the applicability of the APA that it has not taken. (Id. at p. 28, 339 P.3d at p. 318.) The
dissent misapprehends the import of our discussion. The dissent asserts that “the Legislature had
taken the extraordinary step of creating a special statutory transfer mechanism to allow privilege
disputes arising in administrative matters to be resolved by the only body authorized to conduct
in camera review, a court.” (Id. at p. 21, 339 P.3d at p. 311.) The dissent reasons that the existence
of these transfer mechanisms shows “the Legislature took seriously the limits on the powers of
nonjudicial officers” (id. at p. 23, 339 P.3d at p. 313), and, thus, the Legislature's use of “the
court” in Evidence Code section 1045 meant only courts are authorized to conduct in camera
review. However, as noted, that transfer mechanisms such as Code of Civil Procedure section 1991
and Government Code former section 11507.7 do not fit the Pitchess procedure shows that the
Legislature could not have had them in mind when enacting the Pitchess statutes. And the fact
that the Legislature did not amend the Pitchess statutes in 1995 when granting ALJs authority
to conduct in camera review further supports our view that the Legislature did not consider the
former APA transfer mechanism when enacting the Pitchess scheme.


Rather than gleaning legislative intent from general statutes of questionable applicability, the better
view recognizes that the Legislature, by expressly allowing Pitchess motions to be filed with an
appropriate administrative body under Evidence Code section 1043, contemplated administrative
Pitchess motions from the very beginning of the scheme. To conclude that administrative hearing
officers lack authority to rule on them effectively reads this language out of the statute. If the
Legislature intended to keep hearing *648  officers from ruling on such motions, or to require
that only courts conduct the in camera review, it certainly could have done so by providing that
such motions not be filed before hearing officers, or by expressly creating a transfer mechanism to
the superior court. It did neither. Our conclusion harmonizes the Pitchess scheme with Evidence
Code sections 914 and 915. It is consistent with Penal Code section 832.7 and our holding that
the confidentiality of officer personnel records extends to administrative proceedings. Finally,
allowing administrative hearing officers to determine Pitchess motions in this context furthers
the goals of the POBRA and maintains the balance between an officer's interest in privacy and a
litigant's interest in discovery. Of course, the Legislature remains free to clarify its intent as to the



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1045&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1991&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1043&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS914&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS914&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS915&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES832.7&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Riverside County Sheriff's Dept. v. Stiglitz, 60 Cal.4th 624 (2014)
339 P.3d 295, 181 Cal.Rptr.3d 1, 165 Lab.Cas. P 61,543, 14 Cal. Daily Op. Serv. 13,419...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 26


authority of administrative hearing officers in this context, and to take additional steps to protect
the confidentiality of officer personnel records in the administrative context.


III. DISPOSITION


The judgment of the Court of Appeal is affirmed.


WE CONCUR: CANTIL–SAKAUYE, C.J., CHIN, LIU, JJ., and WILLHITE, J. *


* Associate Justice of the Court of Appeal, Second Appellate District, Division Four, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.


CONCURRING AND DISSENTING OPINION BY WERDEGAR, J.
I agree with the majority that Pitchess 1  discovery can be sought in administrative ***21
proceedings. I disagree, however, with the further conclusion that every nonjudicial presiding
officer may review privileged and confidential materials in the context of such a motion.


1 Pitchess v. Superior Court (1974) 11 Cal.3d 531, 113 Cal.Rptr. 897, 522 P.2d 305 (Pitchess ).


As of the 1970s, when the Pitchess discovery scheme was enacted, the Legislature had never
entrusted administrative hearing officers with reviewing allegedly privileged and confidential
documents to determine their discoverability. Only judicial officers were permitted to examine
such documents. The disparity in authority was neither a relic of an older time nor an inadvertent
oversight; as recently as 1968, the Legislature had taken **312  the extraordinary step of creating
a special statutory transfer mechanism to allow privilege disputes arising in administrative matters
to be resolved by the only body authorized to conduct in camera review, a court.


The Pitchess discovery scheme continues this regime. At every turn, Evidence Code section
1045, 2  the statute governing in camera review of *649  confidential peace officer records, spells
out what a “court” should do, eschewing the broader term “presiding officer” used elsewhere to
identify those powers and duties shared by both judges and administrative hearing officers. Yet the
majority concludes the Legislature in enacting the Pitchess discovery statutes not only intended
the then unprecedented step of empowering administrative officers to conduct in camera privilege
review, but took this step sub silentio, using each directive to “the court” to announce what a “court
[or any other presiding officer]” should do. This cannot be what the Legislature intended.
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2 All further unlabeled statutory references are to the Evidence Code.


The unfortunate consequence of the majority opinion is this. Often, the person presiding over
an administrative hearing need not be a lawyer and could be whomever the parties choose; the
nonparty peace officer will have no input. On the say-so of such a person, without judicial oversight
or any guarantee of a protective order, the peace officer's formerly confidential records may be
opened to inspection. Because the statutory scheme does not compel this regrettable result, I
respectfully dissent.


I.


In 1965, the Legislature first codified in one place the rules of evidence. (Stats.1965, ch. 299, p.
1297.) The new Evidence Code adopted largely verbatim the work of the California Law Revision
Commission (Commission), which had been asked to study the possibility of conforming the state's
evidence rules to a set of nationally proposed uniform rules. (Stats.1956, ch. 42, pp. 263, 265;
see Recommendation Proposing an Evidence Code (Jan. 1965) 7 Cal. Law Revision Com. Rep.
(1965) p. 3.) 3


3 The Commission's recommendations were delivered to the Legislature, which expressly
endorsed the Commission's commentary as reflecting its own intent unless otherwise noted.
(Assem. Com. on Judiciary, Rep. on Assem. Bill No. 333 (1965 Reg. Sess.) 1 Assem. J. (1965
Reg. Sess.) p. 1712; Sen. Com. on Judiciary, Rep. on Assem. Bill No. 333 (1965 Reg. Sess.)
2 Sen. J. (1965 Reg. Sess.) p. 1573.) Consequently, “with respect to unchanged sections of
the Evidence Code the commission's comments state the intent of the Legislature regarding
those sections.” (Arellano v. Moreno (1973) 33 Cal.App.3d 877, 884, 109 Cal.Rptr. 421.)
This principle applies fully to each section I discuss.


With respect to privilege issues, the Commission recognized that questions of privilege might arise
in a broad range of proceedings and sought to “remove the existing uncertainty concerning the right
to claim a privilege in a nonjudicial proceeding.” ***22  (Cal. Law Revision Com. com., 29B pt.
3A West's Ann. Evid.Code (2009 ed.) foll. § 910, p. 217.) The policy served by privileges would be
seriously undermined if “[e]very officer with power to issue subpoenas for investigative purposes,
every administrative agency, every local governing board, and many more persons could pry into
the *650  protected information....” (Id. at p. 216.) Accordingly, the Commission proposed, and
the Legislature enacted, an explicit declaration that privilege protections would apply equally to
judicial, administrative, and other proceedings. (§§ 901, 910.)


Equally important to protecting confidentiality, the new Evidence Code articulated procedures
for how privilege claims would be resolved in nonjudicial proceedings. In general, “presiding
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officer[s],” broadly defined to include not only judicial officers but also arbitrators and anyone
else overseeing a nonjudicial proceeding, could “determine a claim of privilege in any proceeding
in the same manner as a court determines such a claim” under the Evidence Code. (§ 914, subd.
(a); see § 905 [defining “ ‘Presiding officer’ ”]; Cal. Law Revision Com. com., 29B pt. 3A West's
Ann. Evid.Code, supra, foll. § 905, at p. 215.) However, the authority to determine a claim of
privilege was subject to two significant limits. First, only a “court,” not just any presiding officer,
could “require **313  the person from whom disclosure is sought or the person authorized to
claim the privilege, or both, to disclose the information in chambers....” (§ 915, subd. (b).) The
consequence of this was quite clear: the narrow authorization for in camera review “applies only
when a court is ruling on the claim of privilege. Thus, in view of [§ 915,] subdivision (a), disclosure
of the information cannot be required, for example, in an administrative proceeding.” (Cal. Law
Revision Com. com., 29B pt. 3A West's Ann. Evid.Code, supra, foll. § 915, at p. 256.) Nonjudicial
in camera review remained forbidden. (See ibid. [the statute's broad limits on in camera review
“codif[y] existing law”].) 4


4 Stressing the importance of section 915's safeguards, the Commission explained in camera
disclosure will frequently be wholly prohibited, and even when it is allowed, “[s]ection 915
undertakes to give adequate protection to the person claiming the privilege by providing
that the information be disclosed in confidence to the judge and requiring that it be kept in
confidence if it is found to be privileged.” (Cal. Law Revision Com. com., 29B pt. 3A West's
Ann. Evid.Code, supra, foll. § 915, at p. 256.)


Second, recognizing the risk of error inherent in having nonjudicial officers make privilege
determinations, the Commission and Legislature withheld the power to issue enforceable orders
on privilege matters. Orders to disclose issued by such officers carried no risk of contempt
for noncompliance. (§ 914, subd. (b).) Instead, parties seeking discovery needed a court order
compelling disclosure. (Ibid.; see Cal. Law Revision Com. com., 29B pt. 3A West's Ann.
Evid.Code, supra, foll. § 914, at p. 254 [“What is contemplated is that, if a claim of privilege is
made in a nonjudicial proceeding and is overruled, application must be made to a court for an
order compelling the witness to answer.”].) This detour to court was necessary “to protect persons
claiming privileges in nonjudicial proceedings. Because such proceedings are often conducted by
persons untrained in law, it is desirable to have a judicial determination of whether a person is
required to disclose information claimed *651  to be privileged before he can be held in contempt
for failing to disclose such information.” (Cal. Law Revision Com. com., at p. 254.)


In 1968, the Legislature codified procedures for discovery in proceedings under ***23  the
Administrative Procedure Act (APA). (Stats.1968, ch. 808, § 3, p. 1561; Arnett v. Dal Cielo (1996)
14 Cal.4th 4, 21, 56 Cal.Rptr.2d 706, 923 P.2d 1.) As discussed, at the time all nonjudicial officers
were prohibited from conducting in camera review of assertedly privileged documents. (§ 915.)
Rather than lift this prohibition, the Legislature authorized the filing of a freestanding “verified



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS914&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS914&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS915&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS915&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS915&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS915&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS915&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS914&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS914&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996223879&pubNum=0000661&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996223879&pubNum=0000661&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS915&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Riverside County Sheriff's Dept. v. Stiglitz, 60 Cal.4th 624 (2014)
339 P.3d 295, 181 Cal.Rptr.3d 1, 165 Lab.Cas. P 61,543, 14 Cal. Daily Op. Serv. 13,419...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 29


petition to compel discovery in the superior court for the county in which the administrative
hearing will be held, naming as [a] respondent the party” refusing to provide discovery. (Gov.Code,
former § 11507.7, subd. (a), enacted by Stats.1968, ch. 808, § 5, p. 1562.) Former section 11507.7
expressly granted a court the authority nonjudicial officers lacked: the power to review in camera
the assertedly privileged administrative discovery materials under the rules set out in section 915
of the Evidence Code. (Gov.Code, former § 11507.7, subd. (d); Stats.1968, ch. 808, § 5, pp. 1562,
1563.) Plainly, the Legislature took seriously the limits on the powers of nonjudicial officers.


This, then, was the landscape in 1978 when the Legislature enacted the Pitchess discovery statutes.
Claims of privilege could be raised in judicial and nonjudicial settings alike. (§ 910.) Courts
and nonjudicial presiding officers could rule on these claims. (§ 914, subd. (a).) Courts had
authority to rule on claims of privilege following in camera review. (§ 915, subd. (b).) Presiding
officers, other than court judges, did not; they were required to issue rulings without directly
inspecting assertedly privileged materials. (Id., subd. (a); see § 905 [defining “ ‘Presiding officer’
”].) Moreover, compliance with nonjudicial privilege rulings was not inherently compulsory. (§
914, subd. (b).) Persons possessing assertedly privileged documents could not be required to allow
nonjudicial officers to examine them and could not be forced to disclose them without review by
an actual court.


The statutory scheme offered a path to resolution of any privilege dispute by the only entity
entrusted to conduct in camera **314  review and issue binding rulings—the court. If discovery
was sought and refused on grounds of privilege in a proceeding covered by the APA, the party
seeking discovery could file a petition in superior court under Government Code former section
11507.7 and have the court proceed with in camera review and a determination whether disclosure
should be required. (See Gov.Code, former § 11507.7, subds. (d), (e); Stats.1968, ch. 808, § 5,
p. 1563.) In proceedings not covered by the APA, application to a court for an order compelling
discovery was also necessary. In the absence of any more specifically applicable *652  statutory
procedure, such as Government Code former section 11507.7, the Legislature directed parties to
use “the procedure prescribed by Section 1991 of the Code of Civil Procedure” to obtain such an
order. (evid.code, § 914, subd. (b); see code civ. proc., § 1991 [granting superior courts jurisdiction
to issue orders compelling discovery].)


II.


In Pitchess, supra, 11 Cal.3d 531, 535–540, 113 Cal.Rptr. 897, 522 P.2d 305, we recognized a right
to discovery of relevant peace officer records, subject only to a court's balancing under section
1040 the interest in disclosure against the interest in confidentiality. The Legislature responded by
creating a new statutory peace officer privilege. (Stats.1978, ch. 630, § 5, p. 2083.) Henceforth,



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS915&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS915&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS910&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS914&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS915&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS914&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS914&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1991&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS914&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1991&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974124261&pubNum=0000661&originatingDoc=I5625d9fd799b11e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Riverside County Sheriff's Dept. v. Stiglitz, 60 Cal.4th 624 (2014)
339 P.3d 295, 181 Cal.Rptr.3d 1, 165 Lab.Cas. P 61,543, 14 Cal. Daily Op. Serv. 13,419...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 30


peace officer records were to be deemed confidential, and were to be discoverable solely to the
extent authorized by newly enacted section 1043 et seq. (Pen.Code, § 832.7, subd. (a).)


***24  Section 1043 explains how to obtain peace officer records discovery. (See generally Alford
v. Superior Court (2003) 29 Cal.4th 1033, 1038–1039, 130 Cal.Rptr.2d 672, 63 P.3d 228; City of
Santa Cruz v. Municipal Court (1989) 49 Cal.3d 74, 82–83, 260 Cal.Rptr. 520, 776 P.2d 222.) The
party seeking disclosure must file “a written motion with the appropriate court or administrative
body.” (§ 1043, subd. (a).) Notice must be given to the custodian of records, who will notify the
party whose records are sought. (Ibid.) The motion must be supported by evidence establishing
“good cause” for discovery, including a showing that the evidence sought would be material and
reason to believe the identified government agency has records of the type sought. (Id., subd. (b)
(3).) A hearing is required absent waiver by the governmental agency with custody. (Id., subd. (c).)


Section 1045 further authorizes a “court” to determine relevance by examining records “in
chambers in conformity with Section 915.” (§ 1045, subd. (b).) The “court” may exclude certain
irrelevant and outdated matters (ibid.), “make any order which justice requires to protect the officer
or agency from unnecessary annoyance, embarrassment, or oppression” (id., subd. (d)), and issue
protective orders (id., subd. (e)).


As an initial matter, the text plainly authorizes Pitchess discovery in nonjudicial proceedings.
Section 1043, subdivision (a) expressly allows motions before “administrative bod[ies],” and we
must give this language its natural and obvious meaning.


Nothing in the text of section 1043 or section 1045, however, relaxes the settled limits on the
power of nonjudicial officers, who may neither compel disclosure in the face of privilege claims
nor demand in camera disclosure. (See *653  §§ 914, subd. (b), 915, subd. (b).) Nor does anything
suggest the Legislature was any less concerned about those limits here, or intended to make the new
peace officer privilege less secure against nonjudicial abrogation than other existing privileges.
Throughout section 1045, the Legislature uses the specific term “court,” not the broader term
“presiding officer,” to identify who is authorized to conduct in camera review—a distinction that
comports with what was then the firmly established practice. We should take the Legislature at
its word.


Of note, the Legislature has been precise in its choice of terminology elsewhere in the Evidence
Code and, indeed, in the very legislation at issue. (See §§ 905 [specially defining “ ‘Presiding
officer’ ” to encompass all hearing officers, as distinct from judges or courts], 914 [making distinct
and differential use of the terms “presiding officer” and “court”], 915 [same], 1043 [referring to
a “court or administrative body” (italics added) **315  ].) We should not lightly presume the
Legislature was any less precise in section 1045. If it had meant “presiding officer,” the term the
majority's interpretation effectively reads into the statute in place of “ court,” it would have said
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so. (Cf. § 914, subd. (a) [using the term “ presiding officer” to explicitly grant nonjudicial hearing
officers authority to conduct privilege hearings under § 400 et seq.].) Indeed, the commentary to
section 914 notes that express authorization for nonjudicial hearing officers to conduct privilege
hearings was “necessary because Sections 400–406, by their terms, apply only to determinations
by a court.” (Cal. Law Revision Com. com., 29B pt. 3A West's Ann. Evid.Code, supra, foll. §
914, at p. 254.) When the Legislature has written a statute to extend power only to a “court,” it
knows that statute does not extend power to every nonjudicial “presiding officer.” And when the
Legislature ***25  intends to extend new powers to nonjudicial officers, it knows how to do so
expressly.


The legislative history supports the plain meaning of the text. The purpose of the new statutes was
to “protect peace officer personnel records from discovery in civil or criminal proceedings” (Sen.
Com. on Judiciary, Analysis of Sen. Bill No. 1436 (1977–1978 Reg. Sess.) as amended Apr. 3,
1978, p. 1) by creating a new privilege limiting their disclosure (id. at pp. 4–5). In committee
report after committee report, assurances were offered that peace officers could not be forced
to surrender this newly created privilege until a judge had reviewed materials in camera. (E.g.,
id. at pp. 3–5; Assem. Com. on Criminal Justice, Analysis of Sen. Bill No. 1436 (1977–1978
Reg. Sess.) as amended Aug. 7, 1978, p. 2; Assem. Com. on Criminal Justice, Analysis of Sen.
Bill No. 1436 (1977–1978 Reg. Sess.) Final Analysis, pp. 1–2.) 5  These *654  guarantees mirror
the recognition in connection with section 914 that only a judicial determination could support
compelled disclosure of privileged materials. (See Cal. Law Revision Com. com., 29B pt. 3A
West's Ann. Evid.Code,supra, foll. § 914, at p. 254.)


5 The majority is quite right to note no special focus was placed on who would conduct the
review (maj. opn., ante, 181 Cal.Rptr.3d at p. 16, 339 P.3d at p. 307), the reason being no
special focus was needed; the various bill analyses, like the text of section 1045, carried
forward the assumption that had always been true, that in camera review was something
done only by courts and judges. If the Legislature contemplated a departure from that well-
established practice, as the majority posits, one would expect the legislative history to so
indicate. Instead, there is only silence.


That the Legislature knows how to authorize nonjudicial officers to conduct in camera review of
privileged documents, and says so expressly when that is its intent, is further illustrated by how
the Legislature later handled nonjudicial privilege review under the APA. In 1995, in response to
recommendations from the Commission, the Legislature substantially updated and modernized the
APA. (Stats.1995, ch. 938, p. 7104; see Department of Alcoholic Beverage Control v. Alcoholic
Beverage Control Appeals Bd. (2006) 40 Cal.4th 1, 8–9, 50 Cal.Rptr.3d 585, 145 P.3d 462.)
Among the proposed changes the Legislature enacted verbatim were revisions to the act's discovery
provisions. Whereas under then existing law, “discovery disputes between the parties [were]
referred to the superior court for resolution and enforcement,” the Commission sought to “expedite
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the discovery process” by “vest[ing] resolution of discovery disputes in the administrative law
judge.” (Recommendation: Administrative Adjudication by State Agencies (Jan. 1995) 25 Cal.
Law Revision Com. Rep. (1995) pp. 55, 116.) Government Code section 11507.7 was revised
to allow administrative law judges to do what previously only courts had done, including, with
respect to privilege claims, authorizing for the first time an “administrative law judge [to] order
lodged with it matters provided in subdivision (b) of Section 915 of the Evidence Code and
examine the matters in accordance with its provisions.” (Gov.Code, § 11507.7, subd. (d).) This
new authority eliminated any need for a transfer mechanism to bring every APA discovery dispute
before a court; accordingly, the freestanding petition previously authorized by section 11507.7 was
eliminated. (See Gov.Code, § 11507.7, subd. (a) [motion to compel may be filed directly with the
administrative law judge].)


**316  Curiously, the majority imputes to me the view that a Government Code former section
11507.7 petition would necessarily ***26  have provided the mechanism for Pitchess discovery,
then refutes that asserted view at length. (Maj. opn., ante, 181 Cal.Rptr.3d at pp. 17–19, 339 P.3d
at pp. 308–310.) But I take no position on how a former section 11507.7 petition and the Pitchess
statutes might have interacted; the issue is, after all, long since moot. For present purposes, the
significance of Government Code former section 11507.7, and of the current version of that same
statute, is simply this: when it comes to withholding or granting in camera powers to nonjudicial
hearing officers, the Legislature has acted *655  intentionally and explicitly. We cannot fairly
assume that uniquely, in Evidence Code section 1045, it acted inadvertently and implicitly.


Turning the interpretive question on its head, the majority asks whether section 1045 contains
a limit on who may act. The majority argues that section 1045 at most “implicitly” withholds
from nonjudicial hearing officers the power to conduct in camera review (maj. opn., ante, 181
Cal.Rptr.3d at p. 7, 339 P.3d at p. 300, italics omitted), and references to “ ‘the court’ ” in that
statute should not be read “as a coded expression of legislative intent to substantively limit who
may rule on Pitchess motions” (maj. opn., ante, at p. 11, 339 P.3d at p. 303). But there is nothing
implicit or coded about the statute. Its designation of who may conduct in camera review and issue
appropriate protective and other orders is explicit and plain: “the court.” (§ 1045, subds.(b), (c),
(d), (e).) When the Legislature intends a grant of authority to a broader group, it has available, and
uses, a different and more encompassing term: “presiding officer.” (See §§ 905, 913–916, 919.)
More fundamentally, the issue here is not whether section 1045 contains a limit on who may act.
Rather, given that until 1995, when the Legislature amended the APA, only a judicial officer had
the express power to conduct in camera review, the relevant inquiry ought to be whether section
1045 contains an unprecedented affirmative grant of such authority to a nonjudicial officer. By its
terms, the statute does not.
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The Legislature has taken pains historically to identify and limit who may conduct in camera
review. Nothing in the text or history of the Pitchess discovery statutes authorizes us to undo that
effort. We should honor the language the Legislature has chosen by giving it effect.


III.


If, as I conclude, section 1043 allows administrative discovery but section 1045 does not authorize
administrative in camera review, the further question is how the statutory scheme, correctly
applied, would operate here.


As noted, this dispute arises in a non-APA proceeding; no administrative law judge is involved,
and nonjudicial officers other than administrative law judges have no power to issue protective
orders, nor any authority to conduct in camera review. (§ 915, subd. (b); cf. Gov.Code, §§ 11511.5,
subds. (b)(7), (e), 11507.7, subd. (d).) Section 1043, subdivision (c), however, authorizes any
administrative body presented with a peace officer records discovery motion to conduct a hearing.
At that hearing, the nonjudicial presiding officer may consider the arguments and evidence in
favor of and against whether the requested information is material and likely to be possessed
by the identified custodian of records, and may rule on whether a showing has been made to
warrant discovery. (See § 1043, subd. (b)(3).) Although the nonjudicial officer *656  may not
order in camera disclosure to assist in this determination (see § 915, subd. (b)), this is hardly
unusual; the Evidence Code has always ***27  called on nonjudicial presiding officers to rule on
privilege matters without examining the assertedly privileged documents (§§ 914, subd. (a), 915;
see Southern Cal. Gas Co. v. Public Utilities Com. (1990) 50 Cal.3d 31, 45, fn. 19, 265 Cal.Rptr.
801, 784 P.2d 1373). Privilege determinations nevertheless can be rendered based on all other
available evidence. (See United States v. Reynolds (1953) 345 U.S. 1, 8–11, 73 S.Ct. 528, 97 L.Ed.
727; Costco Wholesale Corp. v. Superior Court (2009) 47 Cal.4th 725, 737, 101 Cal.Rptr.3d 758,
219 P.3d 736.)


As has also always been the case, a nonjudicial order directing discovery is not self-executing.
**317  If the custodian of records voluntarily complies, with the consent of the officer whose
personnel records are sought, the matter is at an end. If the custodian does not comply, or the party
seeking discovery believes compliance has been only partial, no immediate sanction is available,
but the party requesting discovery may seek referral of the matter to the superior court in the county
where the administrative proceeding is ongoing. (§ 914, subd. (b); code civ. proc., § 1991.) at this
point, the provisions of Evidence Code section 1045 come into play; a court asked to enforce a
nonjudicial order for section 1043 Pitchess discovery can review materials in camera to decide
whether to issue a court order directing discovery, as well as a protective order (§ 1045, subd. (e))
or any other order “which justice requires” (id., subd. (d)).
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The majority criticizes this view of the governing statutes as permitting compelled discovery
without in camera review, as required by section 1045. To the contrary, unlike the majority
construction, this view ensures in camera review, in all cases where discovery is contested, by
the entity authorized to do such review—“the court.” Nothing in the statutory text or history
supports the view the Legislature intended the contemplated protections to apply even in the rare
hypothetical instance where a privilege holder might have no objection and waive the privilege.


To support its view that “shall examine” in section 1045 means “shall examine” even when the
privilege is waived and disclosure uncontested, the majority points to earlier unenacted versions
of the Pitchess discovery legislation that made in camera review optional by placing a burden on
the privilege holder to affirmatively seek in camera review. (Maj. opn., ante, 181 Cal.Rptr.3d at
pp. 16–17, 339 P.3d at pp. 307–309; e.g., Assem. Amend. to Sen. Bill No. 1436 (1977–1978 Reg.
Sess.) Aug. 7, 1978, p. 3 [“In determining relevance, the court shall, at the request of any person
authorized to claim the privilege, examine the information in chambers in conformity with Section
915 ...”].) The enacted version lifted that burden, ensuring that whenever discovery was opposed,
in camera *657  review would follow as a matter of course. (§ 1045, subd. (b).) To interpret this
change as also compelling review in uncontested cases, and the new privilege as unwaivable even
by the holder, lacks any basis.


The majority also would find no statute currently authorizes transfer of a discovery dispute from a
nonjudicial setting to a judicial setting, and in the absence of such a mechanism would read broad
new powers for nonjudicial officers into section 1045. Given a choice between disregarding the
plain text of section 1045, on the one hand, and reading section 914, subdivision (b) and Code of
Civil Procedure section 1991 as collectively allowing a court to act on discovery disputes arising
before nonjudicial officers, on the other, I would choose the latter course, the one that gives effect
to the text of each relevant statute and accords with the Legislature's long- ***28  standing desire
“to protect persons claiming privileges in nonjudicial proceedings” from having to surrender those
privileges at the sole behest of nonjudicial officers. (Cal. Law Revision Com. com., 29B pt. 3A
West's Ann. Evid.Code, supra, foll. § 914, at p. 254.) Far from reading Pitchess discovery in
administrative hearings out of section 1043, this approach embraces such discovery. Moreover,
unlike the majority's approach, it does so without also sacrificing equally significant protections
for privileged information expressly codified in the in camera review provisions of section 1045.


Here, the majority again imputes to me, and then refutes, a position I do not assert in connection
with a scenario not before us: that if this were an APA proceeding, the appropriate course
necessarily would be to seek discovery under Government Code section 11507.7, rather than under
Code of Civil Procedure section 1991. (See maj. opn., ante, 181 Cal.Rptr.3d at p. 18, 339 P.3d at
p. 309 [first imputing this imagined view and then using it to claim “[t]he dissent cannot have it
both ways”].) Because this case does not involve the APA, neither I nor the majority need sort
out which would be the correct course in such a proceeding. Concerning the non-APA proceeding
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that is before us, and the demonstration that Pitchess discovery can be had without violating the
general rule **318  against nonjudicial in camera review, the majority is largely silent.


IV.


Applying the foregoing framework to the instant case, I agree with the majority and the Court of
Appeal that former Deputy Kristy Drinkwater can seek Pitchess materials through a motion filed
with the nonjudicial hearing officer reviewing her termination. I cannot agree that the nonjudicial
officer has authority to demand their production for in camera review. To so hold unjustifiedly
eviscerates the protections in sections 914, 915, and 1045 that ensure judicial officers, and judicial
officers alone, will conduct privilege review. Instead, any determination that good cause for
discovery has been *658  shown should be followed, in the absence of voluntary compliance, by
a request for a court order enforcing discovery under section 914, subdivision (b), and Code of
Civil Procedure section 1991.


I respectfully dissent.


I Concur: BAXTER, J.


All Citations


60 Cal.4th 624, 339 P.3d 295, 181 Cal.Rptr.3d 1, 165 Lab.Cas. P 61,543, 14 Cal. Daily Op. Serv.
13,419, 2014 Daily Journal D.A.R. 15,882
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13 Cal.4th 893, 920 P.2d 669, 55 Cal.Rptr.2d 724, 65 USLW 2192, Util. L.
Rep. P 26,574, 96 Cal. Daily Op. Serv. 6288, 96 Daily Journal D.A.R. 10,287


Supreme Court of California


SAN DIEGO GAS AND ELECTRIC COMPANY, Petitioner,
v.


THE SUPERIOR COURT OF ORANGE COUNTY,
Respondent; MARTIN COVALT et al., Real Parties in Interest.


No. S045854.
Aug 22, 1996.


SUMMARY


Plaintiff homeowners brought an action against a public utility alleging that defendant ran electric
currents through power lines on property adjoining plaintiffs' property, that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property,
and that defendant's decision to increase the number of power lines on the adjacent property had
resulted in increasing the dangerous levels of radiation flowing onto plaintiffs' property. In addition
to five causes of action for personal injury, plaintiffs pleaded three causes of action for property
damage (trespass, nuisance, and inverse condemnation) and sought injunctive relief. Defendant
demurred on the ground of lack of subject matter jurisdiction, citing a California Supreme Court
case holding that a private damages action against a public utility is barred if it would interfere
with a general supervisory or regulatory policy of the Public Utilities Commission. The trial court
overruled the demurrer. (Superior Court of Orange County, No. 722284, John M. Watson, Judge.)
Defendant then petitioned for a writ of prohibition or mandate. The Court of Appeal, Fourth Dist.,
Div. Three, No. G016256, finding that the superior court lacked jurisdiction over the property
damage causes of action because they were in conflict with the commission's regulatory power,
and that plaintiffs could not amend their complaint sufficiently to plead their causes of action for
personal injury, issued a writ of mandate directing the trial court to vacate its order overruling the
demurrer and to enter a new order sustaining the demurrer without leave to amend.


The Supreme Court affirmed. It held that the Public Utilities Commission has the power to
adopt a policy on (1) whether electric and magnetic fields arising from power lines of regulated
utilities are a public health risk, and (2) what action, if any, the utilities should take to minimize
that risk. It further held that the commission had exercised its authority to adopt such a policy.
Noting that plaintiffs had abandoned their personal injury causes of action, the court held that,
even assuming plaintiffs' fear of future harm to their persons would support a nuisance cause of
action, to award damages on this *894  theory the trier of fact would be required to find that
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reasonable persons, viewing the matter objectively, would experience a substantial fear that the
fields cause physical harm and would deem the invasion so serious that it outweighs the social
utility of the defendant's conduct. Such findings would conflict with the commission's conclusion
that available evidence does not support a reasonable belief that electromagnetic fields present
a substantial risk of physical harm, and that no action need now be taken to reduce field levels
from existing powerlines. As to the cause of action for inverse condemnation, the court held that
defendant's action in increasing the number of powerlines was subject to the rule that an intangible
intrusion must result in a direct, substantial, and peculiar burden on the property. Plaintiffs could
not allege that the electromagnetic fields in question caused a direct and substantial burden, and
their claim that there was a diminution in the value of the property did not supply the missing
burden. As to trespass, the court held that such a cause of action may not be predicated on an
intangible intrusion such as that caused by electromagnetic fields. The court further held that
since the preemption of superior court jurisdiction was effected by Pub. Util. Code, § 1759 (only
Supreme Court has jurisdiction to review commission order or decision or enjoin commission's
performance of its duties), it was irrelevant that the commission had never expressly declared such
preemption. Finally, the court held that such preemption does not apply only to utilities that have
expressly limited their liability for negligence by the terms of their tariff, and that application of
the preemption rule did not deprive plaintiffs of any constitutional right. (Opinion by Mosk, J.,
expressing the unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Public Utilities § 8--Public Utilities Commission--Powers and Duties.
The Public Utilities Commission's powers are not limited to those expressly conferred on it by the
state Constitution and the Legislature. Under Pub. Util. Code, § 701, the Legislature has further
authorized the commission to do all things, whether specifically designated in the Public Utilities
Act or in addition thereto, that are necessary and convenient in the exercise of its jurisdiction.
Accordingly, the commission's authority is liberally construed and includes not only administrative
but also legislative and judicial powers.


(2)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy.
Under a *895  Supreme Court case construing Pub. Util. Code, § 2106 (private damages action
in superior or municipal court against public utility for acting in violation of Constitution, statute,
or Public Utilities Commission order or decision), together with Pub. Util. Code, § 1759 (only
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Supreme Court has jurisdiction to review commission order or decision or enjoin commission in
performance of its duties), a damages action against a public utility is barred not only when an
award of damages would directly contravene a specific order or decision of the commission, but
also when an award of damages would simply have the effect of undermining a general supervisory
or regulatory policy of the commission, i.e., when it would hinder, frustrate, interfere with, or
obstruct that policy. Thus, when the ruling of the commission on a single matter such as approval
of a tariff or merger has been at issue, the courts have tended to hold that the action would not
hinder a commission policy. But when the relief sought would interfere with a broad and continuing
supervisory or regulatory program, the courts have found such a hindrance and barred the action.


[See 8 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional Law, §§ 893, 911.]


(3)
Public Utilities § 8--Public Utilities Commission--Powers and Duties-- Policy on Electric and
Magnetic Fields.
The Public Utilities Commission has the power to adopt a policy on (1) whether electric and
magnetic fields arising from powerlines of regulated utilities are a public health risk, and (2)
what action, if any, the utilities should take to minimize that risk. This power stems from the
commission's broad authority to determine whether the service or equipment of any public utility
poses any danger to the health or safety of the public, and, if so, to prescribe corrective measures,
and also from the commission's equally broad authority over the design and siting of electric
powerlines.


(4)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on Electric and Magnetic Fields.
Within the meaning of the rule that a private damages action against a public utility is barred if it
would interfere with a general supervisory or regulatory power of the Public Utilities Commission,
the commission has exercised, and is still exercising, its constitutional and statutory authority to
adopt a general policy on whether electric and magnetic fields arising from powerlines of regulated
utilities are a public health risk and what steps, if any, the utilities should take to minimize that
risk. *896


(5)
Trespass § 9--Actions--Pleading--Necessity of Alleging Physical Damage.
In an action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted high
and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property, plaintiffs
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failed to state a cause of action for trespass. Trespass may not be predicated on intangible intrusions
such as noise, odors, light, or electromagnetic fields. Further, plaintiffs did not allege any physical
harm to their property, but rather only a risk of harm to their persons. While this risk may have
resulted in a diminution of property value, diminution in value is not a type of physical damage
to the property itself.


(6)
Nuisances § 2--Definitions and Distinctions--Trespass and Nuisance Compared.
In distinction to trespass, liability for nuisance does not require proof of damage to the plaintiff's
property; proof of interference with the plaintiff's use and enjoyment of that property is sufficient.
In further distinction to trespass, however, liability for private nuisance requires proof of two
additional elements. First, the plaintiff must prove that the invasion of his or her interest in the use
and enjoyment of the land was substantial. The degree of harm is judged by an objective standard,
i.e., what effect would the invasion have on persons of normal health and sensibilities living in the
same community? This is a question of fact turning on the circumstances of each case. Second, the
substantial interference must be unreasonable. The primary test for determining unreasonableness
is whether the gravity of the harm outweighs the social utility of the defendant's conduct, taking a
number of factors into account. Again, the standard is objective: the question is whether reasonable
persons generally, looking at the whole situation impartially and objectively, would consider it
unreasonable.


(7)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on Electric and Magnetic Fields--Action for Nuisance.
In an action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted high
and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property, plaintiffs'
cause of action for nuisance was foreclosed by the rule that a private damages action against a
public utility is barred if it would interfere with a general supervisory or regulatory policy of
the Public *897  Utilities Commission. Even assuming plaintiffs' fear of future harm to their
persons would support a nuisance cause of action, to award damages on this theory the trier of
fact would be required to find that reasonable persons, viewing the matter objectively, would
experience a substantial fear that the fields cause physical harm and would deem the invasion so
serious that it outweighs the social utility of the defendant's conduct. Such findings would conflict
with the commission's conclusion that available evidence does not support a reasonable belief that
electromagnetic fields present a substantial risk of physical harm, and that no action need now be
taken to reduce field levels from existing powerlines.


(8)
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Eminent Domain § 132--Remedies of Owner--Inverse Condemnation--Nature and Basis of
Action--Necessity of Establishing Taking.
Both eminent domain proceedings and inverse condemnation actions implement the constitutional
rule that private property may not be “taken” (U.S. Const., 5th Amend.) or “taken or
damaged” (Cal. Const., art. I, § 19) for public use without just compensation. When a public entity
exercises its power of eminent domain to condemn private property, there is ordinarily no question
that it has “taken or damaged” that property. But the same is not true of inverse condemnation.
In an inverse condemnation action, the property owner must first clear the hurdle of establishing
that the public entity has, in fact, taken or damaged his or her property before he or she can reach
the issue of just compensation.


(9a, 9b, 9c)
Eminent Domain § 132--Remedies of Owner--Inverse Condemnation--Nature and Basis of
Action--Intangible Intrusions.
In an action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property,
defendant's increasing of the number of powerlines on the adjacent property did not constitute
a basis for a cause of action in inverse condemnation. Although the upgrading of lines served
a public use, it is not true that there is always liability for inverse condemnation when a utility
improves property for a public use; there must be a taking or damaging of private property within
the meaning of the constitutional provisions on eminent domain. The upgrading was subject to
the rule that an intangible intrusion must result in a direct, substantial, and peculiar burden on the
property. Plaintiffs could not allege that the electromagnetic fields in question caused a direct and
*898  substantial burden, and their claim that there was a diminution in value of the property did
not supply the missing burden. Fear of future harm to the occupants is insufficient to charge a
direct and substantial burden.


(10)
Eminent Domain § 18--Compensation--Constitutional and Statutory Provisions--What Constitutes
Taking or Damage--Intangible Intrusions.
A public entity takes or damages private property when it causes physical damage to the property
without physically invading it. It also takes or damages private property when it physically invades
it in any tangible manner. Permanent physical invasions of property are takings even if they occupy
only relatively insubstantial amounts of space and do not seriously interfere with the landowner's
use of the rest of his or her land. When the intrusion is an intangible one that does not physically
damage the property, the question whether there has been a taking or damaging is more difficult.
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In such circumstances, the plaintiff must allege that the intrusion has resulted in a burden on the
property that is direct, substantial, and peculiar to the property itself.


(11)
Courts § 38--Decisions and Orders--Identity of Law and Fact.
Cases are not authority for issues not raised and resolved.


(12)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering
With Commission Policy--Policy on Electric and Magnetic Fields--Effect of Lack of Preemption
Declaration by Commission.
An action against a public utility by homeowners alleging that defendant ran electric currents
through power lines on property adjoining plaintiffs' property and that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property
was foreclosed by the rule that a private damages action against a public utility is barred if it
would interfere with a general supervisory or regulatory policy of the Public Utilities Commission,
notwithstanding plaintiffs' contention that the commission has never declared local courts to be
preempted on this or any other subject. The Legislature has declared such preemption by enacting
Pub. Util. Code, § 1759 (only Supreme Court has jurisdiction to review commission order or
decision or enjoin commission in performance of its duties), and the relevant question was whether
that statute applied in the present case. Since the commission has a general policy on electric and
magnetic fields, the statute did apply.


(13)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on *899  Electric and Magnetic Fields--Effect of Utility's Limitation
of Liability.
An action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property
was foreclosed by the rule that a private damages action against a public utility is barred if it
would interfere with a general supervisory or regulatory policy of the Public Utilities Commission,
notwithstanding plaintiffs' contention that the rule should apply only to utilities that have expressly
limited their liability for negligence by the terms of their tariff. The rule is not so narrow, and has
been applied in cases in which the subject utilities did not limit their liability by their tariffs.


(14)
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Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on Electric and Magnetic Fields--Interim Nature of Policy.
An action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property
was foreclosed by the rule that a private damages action against a public utility is barred if it
would interfere with a general supervisory or regulatory policy of the Public Utilities Commission,
notwithstanding plaintiffs' contention that the commission has admitted that it lacks the expertise
to make a final judgment about the potential for health risks resulting from such fields. The
commission's statements on the subject merely recognize that neither the commission nor any other
agency can make such a judgment based on current information and that it must therefore take
interim measures until scientific findings are more definitive. The fact that the commission has
asked the State Department of Health Services to manage a research program as one component
of its general interim policy does not mean that it is not the commission's policy.


(15)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on Electric and Magnetic Fields--Interim Nature of Policy--Potential
Conflict With Court Decision.
An action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property was
foreclosed by the rule *900  that a private damages action against a public utility is barred if it
would interfere with a general supervisory or regulatory policy of the Public Utilities Commission,
even though the commission had not definitively decided that electromagnetic fields are in fact
dangerous. The commission has decided that the evidence is insufficient at this time to make such
a determination, and it has adopted an interim policy on the subject. A superior court determination
that essentially the same evidence is sufficient to answer the question would undermine and
interfere with that policy. A court decision requiring a utility to take steps to reduce field levels
would conflict with the commission's determination that utilities need not take any such steps until
the commission issues new regulations.


(16)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering
With Commission Policy--Policy on Electric and Magnetic Fields--Effect of Allowing Individual
Utilities to Draft Design Guidelines.
The Public Utilities Commission has adopted a general policy on the subject of electric and
magnetic field emissions from power lines such that a private action against an individual utility for
damages resulting from the utility's maintenance of powerlines emitting radiation onto plaintiffs'
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property was foreclosed under the rule that a private damages action against a public utility is
barred if it would interfere with a general supervisory or regulatory policy of the commission.
Although the commission has agreed in principle with the idea that the utilities should draft their
own design guidelines, it has made clear that in practice such guidelines must be as uniform
as possible. Further, the commission's order on such guidelines was only one of at least seven
components of a general policy on power line electric and magnetic fields that was adopted by the
commission and was intended to be uniform and statewide in application.


(17)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on Electric and Magnetic Fields--Exclusion of Existing Facilities.
An action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted
high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property
was foreclosed by the rule that a private damages action against a public utility is barred if it
would interfere with a general supervisory or regulatory policy of the Public Utilities Commission,
notwithstanding plaintiffs' contention that the action would be in aid of the commission's
jurisdiction in that it would further the commission's policy *901  of requiring utilities to take
no-cost or low-cost steps to mitigate electric and magnetic fields. The power line upgrading of
which plaintiffs complained occurred before the adoption of either of the commission's policies
concerning such fields, and the policies expressly excluded existing facilities. With respect to those
policies, therefore, the powerlines in question were existing facilities.


(18)
Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering With
Commission Policy--Policy on Electric and Magnetic Fields--Negligence of Utility.
In an action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted high
and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property, plaintiffs'
claim that the utility was negligent in failing to mitigate electric and magnetic field levels at the
time it upgraded its powerlines was foreclosed by the rule that a private damages action against
a public utility is barred if it would interfere with a general supervisory or regulatory policy of
the Public Utilities Commission. An award of damages on such a negligence theory would plainly
undermine the commission's policy by holding the utility liable for not doing what the commission
has repeatedly determined that it and all similarly situated utilities were not required to do.


(19)
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Public Utilities § 7--Public Utilities Commission--Jurisdiction-- Damages Action Interfering
With Commission Policy--Policy on Electric and Magnetic Fields--Effect of Preemption on
Homeowner's Constitutional Rights.
In an action against a public utility by homeowners alleging that defendant ran electric currents
through powerlines on property adjoining plaintiffs' property and that those currents emitted high
and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs' property, the fact
that plaintiffs' claims were foreclosed by the rule that a private damages action against a public
utility in superior court is barred if it would interfere with a general supervisory or regulatory policy
of the Public Utilities Commission did not deprive plaintiffs of any constitutional rights. Although,
unlike a court, the commission has no power to award damages, plaintiffs were unable, in any case,
to allege a taking or damaging that would entitle them to damages on an inverse condemnation
theory. As to the commission's adoption of electromagnetic field policies, there is no constitutional
requirement that all private parties who might be affected by the outcome of a quasi-legislative
proceeding be given *902  notice and an opportunity to be heard. Finally, plaintiffs' right to a jury
trial on the issue of just compensation would only arise if they were able to establish a taking, and
they were unable to do this.
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Regalia and Arthur F. Coon as Amici Curiae on behalf of Real Parties in Interest.


MOSK, J.


Section 1759 of the Public Utilities Code 1  declares that no court except this Supreme Court has
jurisdiction to review any order or decision of the Public Utilities Commission (hereafter the
commission) or to interfere with the commission in the performance of its duties. Section 2106,
however, authorizes an action in superior court for damages caused by any unlawful act of a public
utility. In Waters v. Pacific Telephone Co. (1974) 12 Cal.3d 1, 4 [114 Cal.Rptr. 753, 523 P.2d 1161],
this court held that “in order to resolve the potential conflict between sections 1759 and 2106, the
latter section must be construed as limited to those situations in which an award of *903  damages
would not hinder or frustrate the commission's declared supervisory and regulatory policies.” We
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granted review in this case to determine whether section 1759 as construed in Waters bars a superior
court action for property damage allegedly caused by the electric and magnetic fields arising from
powerlines owned and operated by a public utility. We shall conclude that such an action would
impermissibly interfere with a broad regulatory policy of the commission on this subject, and
hence is barred by section 1759 as construed in Waters. We therefore affirm the judgment of the
Court of Appeal so holding.


1 All further unlabeled statutory references are to this code.


Background
“Although 'electric and magnetic fields' may sound mysterious or ominous to some people,
scientists have had a good understanding of them since the nineteenth century.” (U.S. Cong.,
Office of Technology Assessment, Biological Effects of Power Frequency Electric and Magnetic
Fields (1989) p. 4 (hereafter OTA Report).) 2  To begin with, “Electric and magnetic fields arise
from many natural sources. They appear throughout nature and in all living things.” (OTA Rep.,
supra, at p. 4.) The Earth has a strong magnetic field arising from the rotation of its inner core.
Atmospheric forces cause large electric fields at the Earth's surface during thunderstorm activity.
Certain minerals in the Earth's crust, particularly iron and its compounds, have magnetic properties
and give rise to magnetic fields. And at the human level, the body itself is a strong source of
internal electric fields: “all cells in the body maintain large natural electric fields across their outer
membranes. These naturally occurring fields are at least 100 times more intense than those that can
be induced by exposure to common power-frequency fields.” (Id. at p. 1.) Indeed, this phenomenon
is essential to life: “cells, especially *904  those in the nervous system, make use of complex
electrochemical processes in their normal function.” (Id. at p. 2.) 3


2 The cited report is a background paper prepared for the congressional Office of Technology
Assessment by the Department of Engineering and Public Policy of Carnegie Mellon
University. This portion of our opinion is drawn from that report and from a second report
by the same authors (Dept. Engineering & Pub. Policy, Carnegie Mellon U., Electric and
Magnetic Fields from 60 Hertz Electric Power: What Do We Know About Possible Health
Risks? (1989) (Carnegie Mellon Report)), as well as similar reports by the United States
Environmental Protection Agency (U.S. Envtl. Protection Agency, Questions and Answers
About Electric and Magnetic Fields (1992) (EPA Q&A)) and by the California Department
of Health Services (Cal. Dept. Health Services, Electric and Magnetic Fields: Measurements
and Possible Effects on Human Health (1992) (DHS Report)). For the relevant basic science,
the opinion also draws from a respected general source. (18 New Encyc. Britannica (15th
ed. 1990) Electricity and Magnetism, p. 159; id., Electromagnetic Radiation, p. 195.) The
material we set forth is not in dispute and will be helpful in understanding the issues; our
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discussion is not intended, of course, to be a full scientific presentation of the subject of
electric and magnetic fields.


3 It is the natural electrical activity in the human body, for example, that makes possible such
familiar diagnostic tools as the electrocardiograph and the electroencephalograph.


Since the development of commercial and domestic uses of electricity in the last century, many
manmade sources of electric and magnetic fields have been added to the foregoing natural sources.
They arise primarily from the electric power systems that generate and deliver electricity to factory,
office, and home, and from the machinery, appliances, and lighting that electricity operates. The
scientific explanation for all electric and magnetic fields, however, is the same.


Every constituent of matter has an electric charge, which is either positive or negative. Charges
that are alike (two positive or two negative charges) repel each other, while opposite charges (one
positive and one negative charge) attract; this is the electric force. The electric force acts along a
line between the two charges, and its strength is inversely proportional to the square of the distance
between them: e.g., if the distance between the two charges is doubled, the force of attraction or
repulsion becomes weaker by a factor of four, decreasing to one-quarter of its original strength.
Every charge has an electric field, which is the region of space in which the charge is capable of
exerting, at a distance, an electric force of attraction or repulsion on any other charge. The electric
field always begins on a positive charge and ends on a negative charge. Like the electric force, the
strength of the electric field diminishes with distance from the source of the field.


When an electric charge is moving, however, it creates a different and additional force on any
other charge in its vicinity, provided the second charge is also moving: this is the magnetic force.
Like the electric force, the strength of the magnetic force diminishes with distance. Every moving
charge likewise has a magnetic field, which is the region of space in which the charge is capable of
exerting, at a distance, a magnetic force on any other moving charge. The magnetic field is more
complex than the electric field: for example, the magnetic field does not have a beginning or an
end, but forms closed, continuous loops of force around the source of the field. 4  Like the electric
field, however, the strength of the magnetic field also diminishes with distance.


4 The “field lines” forming these loops are made visible in the well-known experiment in which
an ordinary magnet is held underneath a sheet of paper on which iron filings are scattered.


An electric current is a group of charges moving in the same direction through a wire or other
conductor. Voltage is the difference in electric *905  potential that causes the charges to flow
through the wire; it is analogous to the pressure in a water pipe before the faucet is opened (e.g.,
in pounds per square inch), and is measured in volts (V) or, in the case of powerlines, in thousands
of volts or kilovolts (kV). Current is the rate at which the charges flow through the wire; it is
analogous to the rate at which water flows through a pipe after the faucet is opened (e.g., in gallons
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per minute), and is measured in amperes. The quantity of power (in watts) that a conducting wire
transmits is thus the product of its voltage and its current. Power systems are designed to hold the
voltage relatively constant but to meet fluctuating demand by allowing the current to rise and fall.


The strength or intensity of an electric field is proportional to its voltage, and is measured in volts
per meter or in kilovolts per meter. The strength of a magnetic field is primarily proportional to
its current; the most commonly used unit of measurement of the strength of a magnetic field—or
more properly, of “magnetic flux density”—is the gauss. Because the gauss is a large unit, such
fields are often measured in thousandths of a gauss or milligauss (mG). 5


5 Since magnetic fields depend on current but electric fields depend only on voltage, an
appliance (e.g., an electric fan) that is plugged into an electric outlet but is not turned on
generates an electric field because the voltage is always present, but it does not generate a
magnetic field because there is no current; when the appliance is turned on, the current flows
and a magnetic field arises as well. If the appliance is then operated at a higher current level
(e.g., by increasing the fan speed), the strength of the magnetic field will increase but not
that of the electric field, because the voltage remains constant.


Electric fields are affected by objects in the environment, especially objects that conduct
electricity: some of the field lines will end on charges in the object. For example, buildings,
tall fences, and even trees can partially block electric fields arising from nearby powerlines. 6


Magnetic fields, by contrast, pass through most objects and can be blocked only by special
shielding materials.


6 Although the effect varies with the construction material, a typical house will block out about
90 percent of any electric field in which it is situated.


Electric and magnetic fields affect conducting objects in the environment by the dual processes
of electric and magnetic induction. 7  Such fields cause charges to flow in conducting objects; the
resulting currents are said to be induced by the fields. The human body is a conducting object
because it contains free electric charges, largely in such fluids as the blood and the *906  lymph.
When a human body is in an electric or a magnetic field, therefore, the field induces a current in the
body. Electrically induced currents and magnetically induced currents flow in different patterns
in the body and the strength of each depends on a variety of factors, but each is far weaker than
the body's natural currents. 8


7 The induction effect of electric fields, at least, has long been known to the commission (e.g.,
Postal Tel.-Cable Co. v. Railroad Com. (1925) 197 Cal. 426 [241 P. 81]) and to this court
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(e.g., Postal Tel.-Cable Co. v. Pacific G. & E. Co. (1927) 202 Cal. 382 [260 P. 1101, 56
A.L.R. 414]).


8 “The amount of this current, even if you are directly beneath a large transmission line,
is extremely small (millionths of an ampere). The current is too weak to penetrate cell
membranes; it is present mostly between the cells.” (Nat. Inst. Envtl. Health Sciences & U.S.
Dept. Energy, Questions and Answers About EMF, Electric and Magnetic Fields Associated
With the Use of Electric Power (1995) p. 9 (NIEHS & USDE Q&A).)


Naturally occurring electric and magnetic fields, such as the Earth's magnetic field, are static.
Fields arising from powerlines oscillate, because the current in powerlines does not flow steadily
in one direction (direct current) but flows alternately first in one direction and then in the other
(alternating current). In the United States and Canada, the flow of current in electric powerlines
reverses direction 60 times each second: the power is therefore said to have a frequency of 60 cycles
per second, or 60 hertz (Hz). In turn, this oscillation causes the electric and magnetic fields arising
from the powerlines to likewise reverse their direction 60 times each second; they are therefore
said to be 60-hertz fields or power-frequency fields.


Sixty-hertz fields are also called extremely low-frequency fields, for the following reason. Such
fields are only one form of the energy known as electromagnetic radiation. That energy, which
is both natural and manmade in origin, has a wide variety of effects on matter depending on
its frequency: the higher the frequency, the shorter the wavelength and the greater the energy.
The frequencies of different forms of electromagnetic energy extend over an enormous range,
commonly represented as a spectrum. At one end of the electromagnetic spectrum are X-rays
and gamma rays, which have extremely high frequencies (1016 Hz to 1025 Hz and above) and
hence extremely high energy. 9  Next on the electromagnetic spectrum is ultraviolet light, which
has somewhat lower frequencies (1015 Hz to 1016 Hz) and hence somewhat lower energy. Below
it is the familiar spectrum of visible light, followed in sequence by infrared waves, microwaves
(1 billion Hz to 300 billion Hz), and television and radio waves (500,000 Hz to 1 billion Hz).
Although each of these has progressively lower frequencies and energy, even the lowest (AM
radio) has a frequency range of 500,000 Hz (500 kHz) to 1.6 million Hz (1600 kHz). Lowest of
all on the electromagnetic spectrum are electric and magnetic fields such as those arising from the
powerlines in this case. When their frequency of a mere 60 Hz is compared with the frequency
*907  of the other forms of electromagnetic energy, it is evident why they are called “extremely
low frequency” fields.


9 A frequency of 1025 Hz is thus a number of cycles per second of 1 followed by 25 zeros.
The figures given in this paragraph, of course, are approximations.


An important consequence of the low frequency and resulting low energy of electric and magnetic
fields is that they are non-ionizing. An atom or molecule is said to be ionized when one or more
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of its electrons is dislodged by an energetic outside force such as very high-frequency radiation.
Gamma rays, X-rays, and high-frequency ultraviolet light are termed ionizing radiation because
their energy is so great that they are capable of ionizing atoms or molecules of ordinary matter.
When that matter is human tissue, ionization can damage the DNA molecules of the cells, causing
mutations and various forms of cancer. “However, the energy carried in 60 Hz fields is much too
small to break molecular or chemical bonds.” (Carnegie Mellon Rep., supra, at p. 9, italics in
original.) Like visible light, infrared, microwaves, and television and radio waves, electric and
magnetic fields are therefore termed non-ionizing radiation. 10


10 Although 60 Hz fields are included in the general category of non-ionizing radiation because
they are undoubtedly non-ionizing, they are not properly called “radiation”: as the United
States Environmental Protection Agency has observed, “electric and magnetic fields from
60 Hz exposures are not considered 'radiation' for various technical reasons, ...” (EPA Q&A,
supra, at p. 2.) One of those reasons is the distinction between propagating fields or waves,
which can travel far from their source (e.g., visible light or radio waves), and confined fields,
which diminish rapidly with distance from their source. “Because the power-frequency fields
of public health concern are not of the propagating type, it is technically inappropriate to
refer to them as 'radiation.' ” (OTA Rep., supra, at p. 6.) Indeed, in common usage even
propagating waves such as visible light and radio waves are not spoken of as “radiation”;
that term is generally reserved for ionizing radiation, such as X-rays and gamma rays.


One form of non-ionizing radiation—microwaves—can nevertheless cause biological damage by
a different process: microwaves are absorbed by the water present in tissue, and can induce currents
strong enough to heat the tissue. 11  But “While 60 Hz fields can also set up currents in tissue, these
currents are much weaker. The amount of heat they generate is trivial compared to the natural
heat that comes from the cells of the body. There is no reason to believe that health effects can be
caused by such minuscule amounts of heat.” (Carnegie Mellon Rep., supra, at p. 9; accord, OTA
Rep., supra, at p. 1; DHS Rep., supra, at p. 3.)


11 This is how a microwave oven heats food. The microwaves that it generates have a frequency
of 2.45 billion Hz.


Because 60 Hz electric and magnetic fields are non-ionizing and cannot cause significant tissue
heating, it was long believed they could not have any effect on human health. Beginning in the
mid-1970's, however, laboratory *908  studies on cell cultures showed that these fields can affect
certain activities of certain types of cells. Although the results were suggestive, several serious
problems remained. First, there was no known mechanism to explain how these extremely weak
fields could disturb the much stronger fields arising naturally from human cell activity. Second,
disturbances at the cellular level do not necessarily extrapolate to adverse effects on the organism
as a whole: the organism can tolerate some disturbances and compensate for others. Biological
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effects, in short, are not always harmful. Third, the dose-response relationship was unknown. With
most environmental hazards, e.g., toxic chemicals, the higher the dose, the greater the response or
effect. But this did not appear to be true of electric and magnetic fields: a number of the laboratory
studies observed biological effects only in narrow ranges of field strength, frequency, or length of
exposure; above and below those ranges there were no effects. Contrary to expectation, therefore,
in such cases weaker fields would not necessarily be “safer” than stronger fields. (OTA Rep.,
supra, at pp. 19-20; Carnegie Mellon Rep., supra, at pp. 21-23; DHS Rep., supra, at p. 6; EPA
Q&A, supra, at pp. 3-4.)


In addition, beginning in the late 1970's the results of some epidemiological studies suggested a
statistically significant relationship between 60 Hz electric and magnetic fields and certain forms
of cancer in certain populations. 12  Again problems arose, however, as the design, execution,
and interpretation of these studies were challenged on a number of grounds: e.g., the population
samples were small and the types of cancer studied were relatively rare; the field strengths were
not measured directly but were indirectly inferred from past proximity to powerlines or from the
job titles or descriptions; and the studies did not control for exposure to other known or potential
carcinogens. (See generally, OTA Rep., supra, at pp. 57-66; Carnegie Mellon Rep., supra, at pp.
16-18; DHS Rep., supra, at pp. 4-5; EPA Q&A, supra, at p. 2.)


12 The primary studies investigated the incidence of leukemia in children living in houses
situated near powerlines, and the incidence of leukemia and other cancers in workers
employed in occupations assumed to be heavily exposed to 60 Hz fields, e.g., electric utility
and telephone workers and electricians.


In short, by the early 1980's the question whether powerline electric and magnetic fields pose a
danger to health had become a matter of some public concern and a source of growing controversy
in the scientific community. The stage was set for intervention by the commission; as will appear,
that process began in earnest in 1988. (Pt. IV, post.)


Before continuing this history, however, we make two final preliminary points. First, it will
be helpful to understand the basic components of the *909  electric power “grid” or system.
Powerplant generators deliver electric power to the system at approximately 20 kV. “Step-up”
transformers increase that voltage to higher levels for transmission purposes, because the higher the
voltage, the less power lost in the wires. The power is then carried long distances over transmission
lines at voltages that range between 50 kV and 765 kV. Transmission lines terminate at substations,
where “step-down” transformers reduce the voltage for distribution purposes. The power is then
carried shorter distances over various types of distribution lines, at various voltages below 50 kV,
to the ultimate users. By the time the power is delivered to the residential user, its voltage has been
reduced to the household level of 120/240 V.
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Second, it is important to stress that electric and magnetic fields arise not only from powerlines
but also from the distribution and use of that power inside the home, office, or factory. One
common source of such fields is the wall and ceiling wiring of the building itself, which delivers the
electricity to the individual rooms in which it is used for lighting, heating, or operating appliances.
Although the magnetic fields of modern wall and ceiling wiring are small, older wiring “can make
significant contributions to the average magnetic field in homes.” (OTA Rep., supra, at p. 15.)
Another source, often overlooked, is the “ground currents” that flow through the water pipes, gas
lines, or steel framing typically used for grounding the wiring system of the building: “the magnetic
fields that they produce can contribute substantially to the overall magnetic field in homes.” (Ibid.)


A third common source of electric and magnetic fields is electric equipment and appliances. In
the factory, this means all machines and tools powered by electricity—in other words, virtually all
industrial machinery in use today. In the office, this means fluorescent light fixtures and all such
equipment as computers, video display terminals, printers, copiers, typewriters, and fax machines.
In the home, this means television sets, videocassette recorders, compact disc players, radios,
table lamps, vacuum cleaners, power tools, portable heaters, electric blankets, electric shavers,
hair dryers, clothes washers and dryers, irons, electric ovens and ranges, refrigerators and freezers,
as well as toasters, coffeemakers, food processors, and all other small kitchen appliances. “The
most intense magnetic fields in the home are found near appliances (particularly those with small
motors or transformers such as hairdryers and fluorescent light fixtures).” (OTA Rep., supra, at
pp. 14-15.) Although they are probably not the main source of the magnetic background because
their fields decrease rapidly with distance and users generally spend only brief periods of time
operating such appliances (with *910  the exception of electric blankets and television sets), they
are ubiquitous in the modern home. 13


13 Some examples will illustrate both points. The background magnetic field level in the typical
home, away from appliances, ranges from 0.1 to 4 mG. (EPA Q&A, supra, at p. 4.) In average
usage, the maximum magnetic field on the right of way of a 115 kV transmission line is 30
mG; 50 feet away from the line, however, it has decreased to 7 mG; and 100 feet away it is
less than 2 mG, and is therefore indistinguishable from background levels. (Id. at p. 8.)
The strength of appliance magnetic fields may initially be much higher, but it decreases
even more rapidly. The following chart lists the magnetic fields (in mG) of some common
appliances, measured at two distances from the source. In each case the figure is given as
a range, because of such variations as the make and model of the appliance and the power
level at which it is operated.
Appliance At 1.2 Inches At 12 Inches
Electric Blanket 2 to 80 not applicable
Clothes Washer 8 to 400 2 to 30
Television 25 to 500 0.4 to 20
Electric Range 60 to 2,000 4 to 40
Microwave Oven 750 to 2,000 40 to 80
Fluorescent Lamp 400 to 4,000 5 to 20
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Electric Shaver 150 to 15,000 not applicable
Hair Dryer 60 to 20,000 1 to 70


(Adapted from 52 Cal.P.U.C.2d 1, 12 (1993).)


To sum up, “There are electric and magnetic fields wherever there is electric power.” (OTA Rep.,
supra, at p. 1.) In the typical home, fields of various strengths arise from the wall and ceiling wiring,
the ground currents, and all electric machinery, equipment, and appliances: “Keeping fields out of
the home would mean keeping any electricity from coming into or being used in the home.” (EPA
Q&A, supra, at p. 16, italics added.) And because the sources of electric and magnetic fields inside
the home are so numerous, “Occupants of the average household are probably exposed to higher
fields from their house wiring and appliances than from the outside wiring,” i.e., from powerlines.
(Ibid.)


With this background in mind, we turn to the facts of the case at bar.


I
On December 16, 1993, plaintiffs Martin and Joyce Covalt filed the present action for damages
and injunctive relief against San Diego Gas and Electric Company (SDG&E). The complaint
alleges that plaintiffs own and occupy a single-family residence in San Clemente, California, and
SDG&E *911  owns an easement on the land adjacent to their property. The complaint further
alleges that SDG&E runs electric currents through powerlines on that easement which are “in
very close proximity to and placed upon plaintiffs' property, and because of this have continuously
omitted [sic] high and unreasonably dangerous levels of electromagnetic radiation onto plaintiffs'
property.” The complaint also alleges that in February 1990 SDG&E “substantially increased the
number of Powerlines housed in the easement adjacent to plaintiffs' property. Such increase in
Powerlines dramatically increased the dangerous levels of electromagnetic radiation flowing onto
plaintiffs' property.”


The complaint does not specify the voltage of the powerlines in question, nor their number,
configuration, and electric and magnetic field levels before and after the 1990 upgrading. In their
memorandum of points and authorities filed in support of their return, however, plaintiffs state
additional facts taken from a letter sent to them by SDG&E on January 5, 1993, to wit, that prior
to July 1990 the SDG&E easement adjacent to their property, dating from 1928, carried two 12 kV
distribution circuits (requiring a total of 7 wires) on crossbars mounted on single poles; between
February and July 1990 a third 12 kV distribution circuit (requiring 4 wires) was added in response
to increased customer demand for power; to accommodate the third circuit, the single poles were
replaced by double poles standing 12 feet apart and joined by longer crossbars. Exhibits attached
to the SDG&E letter show that before July 1990 the crossbars extended 5 and 6 feet from the center
line of the pole towards plaintiffs' property, and after July 1990 the crossbars extended 8.5 feet
from the center line towards plaintiffs' property. Thus the effect of the reconfiguration was to move
portions of the 3 circuits either 2.5 feet or 3.5 feet closer to plaintiffs' house. The closest point
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of plaintiffs' house, however, was 68 feet from the center line of either pole configuration. The
SDG&E letter estimated that the average magnetic field level at that point was 5 mG before 1990
and was anticipated to be approximately 8.9 mG in 1993, for an average increase of approximately
3.9 mG. Plaintiffs furnish no figures for the electric field levels at that point.


In the same points and authorities plaintiffs state that they purchased the house in question in 1990,
but do not specify when in that year they did so; they also state that they have since vacated the
house and the property “has been foreclosed upon by the mortgagor.” 14  *912


14 Plaintiffs do not allege the date of the foreclosure. We may infer that it took place before
September 30, 1994, the date of the points and authorities in which they disclosed this fact.


The remaining factual allegations of the complaint do not pertain to the case at bar. 15


15 Thus the complaint alleges that a certain “plaintiff McCartin” was told by SDG&E that “there
was [sic] 'no adverse health affects [sic]' from such radiation”; that after investigating the
matter “plaintiff McCartin” believed otherwise; and that “plaintiff McCartin” then requested
SDG&E to relocate its powerlines in order to “decrease the risk of bodily injury” from such
radiation, but SDG&E refused to do so. McCartin, however, is not in fact a plaintiff in the
present action; rather, he was a plaintiff in a prior action filed by neighbors of the present
plaintiffs (Covalts) against the same defendant (SDG&E). The McCartin action is not before
us; it terminated in a judgment for SDG&E on June 17, 1994, and an appeal was dismissed
by stipulation. The erroneous allegation, nevertheless, draws our attention to the fact that the
present complaint is a verbatim copy of the complaint in the McCartin action, to the point
that it reproduces each of the latter's mistakes of spelling and syntax, several of which are
noted herein.


The complaint first alleges five causes of action for personal injury, seeking to recover damages
for “medical monitoring” (count 1), intentional infliction of emotional distress (count 2), negligent
infliction of emotional distress (count 3), strict product liability (count 4), and negligent product
liability (count 5). The complaint next alleges three causes of action for property damage, i.e.,
trespass (count 6), nuisance (count 7), and inverse condemnation (count 8). 16  Lastly, the complaint
alleges a cause of action for injunctive relief, seeking an order requiring SDG&E to “discontinue
the admissions [sic] of electromagnetic radiation onto or adjacent to plaintiffs' property.”


16 The complaint mistakenly numbers both counts 7 and 8 as “Seventh.”


SDG&E demurred to the complaint on the ground that the court lacks subject-matter jurisdiction
(Code Civ. Proc., § 430.10, subd. (a)) because a judgment for plaintiffs on any count would hinder
or frustrate a general regulatory policy of the commission and hence the action is barred by section
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1759 as construed in Waters v. Pacific Telephone Co., supra, 12 Cal.3d 1, and related cases.
SDG&E also demurred on the ground that on each of the counts the complaint failed to state facts
sufficient to constitute a cause of action. (Code Civ. Proc., § 430.10, subd. (e).) The demurrer was
overruled.


SDG&E thereupon filed a petition for writ of prohibition or mandate in the Court of Appeal,
seeking an order directing the trial court to sustain the demurrer and dismiss the complaint. The
Court of Appeal granted an alternative writ and stayed all proceedings.


In its ensuing decision the Court of Appeal correctly observed at the outset that an order overruling
a demurrer is not directly appealable but may *913  be reviewed on an appeal from the final
judgment (Code Civ. Proc., §§ 904.1, 906), and that such an appeal is normally presumed to be an
adequate remedy at law, thus barring immediate review by extraordinary writ (id., §§ 1086, 1103).
The Court of Appeal then held, however, that the case at bar falls within the exception to this
rule that has been recognized when the demurrer raises an important question of subject-matter
jurisdiction; in that event, courts have held it proper to review the order overruling the demurrer by
means of extraordinary writ. (See, e.g., County of Sacramento v. Superior Court (1972) 8 Cal.3d
479, 481 [105 Cal.Rptr. 374, 503 P.2d 1382] [prohibition]; State of California v. Superior Court
(1984) 150 Cal.App.3d 848, 853, fn. 4 [197 Cal.Rptr. 914] [mandate]; County of Santa Barbara v.
Superior Court (1971) 15 Cal.App.3d 751, 754-755 [93 Cal.Rptr. 406] [prohibition].) The parties
do not question this holding. 17


17 The Court of Appeal also relied on cases holding in other contexts that mandate may lie
to review a ruling on the pleadings when it will prevent “needless and expensive trial and
reversal” (Taylor v. Superior Court (1979) 24 Cal.3d 890, 894 [157 Cal.Rptr. 693, 598 P.2d
854]) and when the issue presented is “of widespread interest” (Brandt v. Superior Court
(1985) 37 Cal.3d 813, 816 [210 Cal.Rptr. 211, 693 P.2d 796]). Because the parties do not
question the Court of Appeal's reliance on these cases, we need not determine whether their
holdings apply, as here, to review of an order overruling a demurrer. The cases cited in the
text are directly in point and support the use of the extraordinary writ procedure in the case
at bar.


Turning to the merits, the Court of Appeal first addressed the five personal injury causes of action
of the complaint. The court observed that in these causes of action plaintiffs do not allege that
they have been physically harmed by the electric and magnetic fields arising from SDG&E's
powerlines, but only that they have experienced emotional distress because they fear that in the
future they may contract cancer or other serious disease as a result of their exposure to such fields.
In these circumstances the Court of Appeal relied on the holding of this court in Potter v. Firestone
Tire & Rubber Co. (1993) 6 Cal.4th 965, 997 [25 Cal.Rptr.2d 550, 863 P.2d 795] (hereafter Potter)
that “damages for fear of cancer may be recovered only if the plaintiff pleads and proves that (1) as
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a result of the defendant's negligent breach of a duty owed to the plaintiff, the plaintiff is exposed
to a toxic substance which threatens cancer; and (2) the plaintiff's fear stems from a knowledge,
corroborated by reliable medical or scientific opinion, that is more likely than not that the plaintiff
will develop the cancer in the future due to the toxic exposure.” (First italics in original, second
italics added.)


Applying this rule, the Court of Appeal held that plaintiffs failed to plead any facts to meet the
second prong of the Potter test, i.e., that “reliable medical or scientific opinion” corroborates their
belief that it is probable that *914  they will in fact develop cancer in the future from exposure to
the electric and magnetic fields arising from SDG&E's powerlines. For this reason the court held
that the complaint failed to state a cause of action on the personal injury counts. 18


18 The Court of Appeal also noted that plaintiffs' first cause of action for “medical monitoring”
must fall in any event because it is not a separate tort but simply an item of damages that
cannot be awarded until liability is established under a traditional tort theory. (Potter, supra,
6 Cal.4th at pp. 1006-1007.)


The Court of Appeal then stressed that throughout their briefs plaintiffs concede they are no longer
asserting that electric and magnetic fields are in fact harmful: in their return, for example, plaintiffs
state that their claims “do not rest upon the assertion that EMF [electric and magnetic fields] is [sic]
a scientifically proven health hazard,” and in their accompanying points and authorities plaintiffs
acknowledge they “do not claim that medical science has proven that EMF cause cancer and are
thus hazardous to human beings.” Rather, as will appear, plaintiffs contend primarily that a public
fear of such fields—regardless of whether or not that fear is reasonable or scientifically supported
—has diminished the value of their real property. For this reason the Court of Appeal held that
plaintiffs cannot amend their complaint to sufficiently plead their causes of action for personal
injury; as to those causes of action, therefore, the demurrer should have been sustained without
leave to amend.


The Court of Appeal then addressed the three property damage causes of action of the complaint.
The court began by recognizing the broad powers granted to the commission by Constitution and
statute. From section 1759 and Waters v. Pacific Telephone Co., supra, 12 Cal.3d 1, the court drew
the rule that if the Covalt action would conflict with a general regulatory policy of the commission
regarding powerline electric and magnetic fields, the superior court would lack jurisdiction to
proceed. The Court of Appeal then identified such a commission policy, expressed in several of
its rulings and culminating in a decision on the specific question issued in 1993. Applying the
Waters rule, the court concluded that a judgment on any of the three property damage causes of
action would hinder and frustrate that commission policy. The court therefore issued a writ of
mandate directing the trial court to vacate its order overruling the demurrer and to enter a new
order sustaining the demurrer without leave to amend. We granted review.
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II
“The commission is a state agency of constitutional origin with far-reaching duties, functions and
powers. (Cal. Const., art. XII, §§ 1-6.) The *915  Constitution confers broad authority on the
commission to regulate utilities, including the power to fix rates, establish rules, hold various types
of hearings, award reparation, and establish its own procedures. (Id., §§ 2, 4, 6.) The commission's
powers, however, are not restricted to those expressly mentioned in the Constitution: 'The
Legislature has plenary power, unlimited by the other provisions of this constitution but consistent
with this article, to confer additional authority and jurisdiction upon the commission ....' (Cal.
Const., art. XII, § 5.)” (Consumers Lobby Against Monopolies v. Public Utilities Com. (1979) 25
Cal.3d 891, 905 [160 Cal.Rptr. 124, 603 P.2d 41], italics added.)


Pursuant to this constitutional provision the Legislature enacted, inter alia, the Public Utilities Act.
(§ 201 et seq.) That law vests the commission with broad authority to “supervise and regulate every
public utility in the State” (§ 701) and grants the commission numerous specific powers for the
purpose. (1) Again, however, the commission's powers are not limited to those expressly conferred
on it: the Legislature further authorized the commission to “do all things, whether specifically
designated in [the Public Utilities Act] or in addition thereto, which are necessary and convenient”
in the exercise of its jurisdiction over public utilities. (Ibid., italics added.) Accordingly, “The
commission's authority has been liberally construed” (Consumers Lobby Against Monopolies v.
Public Utilities Com., supra, 25 Cal.3d 891, 905, citing cases), and includes not only administrative
but also legislative and judicial powers (People v. Western Air Lines, Inc. (1954) 42 Cal.2d 621,
630 [268 P.2d 723]).


The Constitution also confers plenary power on the Legislature to “establish the manner and scope
of review of commission action in a court of record” (Cal. Const., art. XII, § 5). Pursuant to
this constitutional provision the Legislature enacted article 3 of chapter 9 of the Public Utilities
Act, entitled “Judicial Review.” (§ 1756 et seq.) That article prescribes a method of judicial
review that is narrow in both “manner and scope.” It is narrow in manner because review of
a commission decision may be obtained only by filing a petition for writ of review directly
in this court—bypassing the Court of Appeal—within 30 days after the commission denies
rehearing or issues a decision on rehearing. (§§ 1756, 1758.) And it is narrow in scope because
such review is limited to determining the legal question “whether the commission has regularly
pursued its authority” (§ 1757); except when a federal constitutional challenge is raised (§ 1760),
the commission's findings and conclusions on questions of fact—including ultimate facts and
determinations of reasonableness and discrimination—“shall be final and shall not be subject to
review” (§ 1757). *916


Having thus vested this court with limited jurisdiction to review commission actions, the
Legislature then made it clear in section 1759 of the Public Utilities Act that no other court
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has jurisdiction either to review or suspend the commission's decisions or to enjoin or otherwise
“interfere” with the commission's performance of its duties: section 1759 declares in relevant part
that “No court of this State, except the Supreme Court to the extent specified in this article, shall
have jurisdiction to review, reverse, correct, or annul any order or decision of the commission or
to suspend or delay the execution or operation thereof, or to enjoin, restrain, or interfere with the
commission in the performance of its official duties, ...” (Italics added.)


In the case at bar we are required once again to reconcile the foregoing provision of section
1759 with another provision of the Public Utilities Act, section 2106. The Legislature enacted
section 2106 as part of a different chapter of the act, chapter 11. (§ 2100 et seq.) That chapter,
entitled “Violations,” prescribes a wide variety of remedies designed to redress violations of
commission decisions committed by public utilities. All but one of these are public remedies
prosecuted in the name of the people of the state by commission counsel or by the Attorney General
or the appropriate district attorney. (§ 2101.) They include: orders to common carriers to collect
undercharges or unlawful rebates (§ 2100), actions for mandamus or injunction (§§ 2102-2103),
actions to recover penalties (§§ 2104, 2107, 2111, 2115), imposition by the commission of
fines with interest (§ 2107.5), criminal prosecutions (§§ 2110, 2112, 2114, 2119), and contempt
proceedings (§ 2113).


The sole private remedy authorized by chapter 11 is found in section 2106. That section
supplements the foregoing public remedies by authorizing the traditional private remedy of an
action for damages brought by the injured party in superior or municipal court against any public
utility that does any act prohibited—or omits to do any act required—“by the Constitution, any
law of this State, or any order or decision of the commission” (§ 2106). The supplemental nature
of this remedy is further shown by the fact that the statute declares that no recovery of such private
damages “shall in any manner affect a recovery by the State of the penalties provided in this part
or the exercise by the commission of its power to punish for contempt.” (Ibid.) 19


19 Section 2106 provides in full: “Any public utility which does, causes to be done, or permits
any act, matter, or thing prohibited or declared unlawful, or which omits to do any act, matter,
or thing required to be done, either by the Constitution, any law of this State, or any order
or decision of the commission, shall be liable to the persons or corporations affected thereby
for all loss, damages, or injury caused thereby or resulting therefrom. If the court finds that
the act or omission was wilful, it may, in addition to the actual damages, award exemplary
damages. An action to recover for such loss, damage, or injury may be brought in any court
of competent jurisdiction by any corporation or person.
“No recovery as provided in this section shall in any manner affect a recovery by the State of
the penalties provided in this part or the exercise by the commission of its power to punish
for contempt.”
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When sections 1759 and 2106 are thus seen in their respective statutory contexts, it is easier to
understand how this court reconciled the potential *917  conflict between them in the leading case
of Waters v. Pacific Telephone Co., supra, 12 Cal.3d 1 (hereafter Waters). There the plaintiff, a real
estate broker, filed an action for damages in superior court against the defendant Pacific Telephone
Company (Pacific) pursuant to section 2106. The plaintiff alleged that she had experienced a
number of interruptions and failures of telephone service caused by a variety of negligent acts on
the part of Pacific, including improper installation and removal of telephones, incompleted calls,
and inadequate maintenance. Pacific's tariff, approved by the commission, limited its liability for
interruptions and failures of service caused by acts of ordinary negligence to a credit allowance not
exceeding the customer's total fixed charges for the billing period in question. Pacific moved for
partial summary judgment limiting its liability to that amount; the trial court granted the motion,
and when the plaintiff waived her right to recover that amount, the court entered a nonsuit for
Pacific.


This court affirmed the judgment, undertaking for the first time to reconcile sections 1759
and 2106. The court began by stressing the broad supervisory and regulatory powers of the
commission. (Waters, supra, 12 Cal.3d 1, 6.) It then observed that the commission was authorized
by law to require utilities to file tariffs and to regulate their contents. The court next emphasized
that several years earlier the commission had conducted “an extensive investigation of the general
question of [the] limitation of liability by telephone utilities, and in its subsequent decision the
commission made it clear that the credit allowance device has always been considered to be
a rule limiting the utility's liability.” (Id. at p. 8.) In that decision the commission determined
“as a matter of policy” (ibid.) that telephone utilities should be at least partially liable for gross
negligence but that the rules limiting liability for ordinary negligence in respect to service were
reasonable. Accordingly, the commission required all telephone utilities to incorporate into their
tariffs a provision limiting their liability for service interruption to specified credit allowances,
and the commission took such limitations into account in exercising its ratemaking functions. (Id.
at pp. 8-9.)


Addressing the question of statutory construction, this court declared the primacy of section 1759
and the correspondingly limited role of section 2106. The court held that “in order to resolve
the potential conflict between sections 1759 and 2106, the latter section must be construed as
limited to *918  those situations in which an award of damages would not hinder or frustrate
the commission's declared supervisory and regulatory policies.” (Waters, supra, 12 Cal.3d at p.
4, italics added.) The court reasoned (id. at p. 11) that “Plaintiff maintains that section 2106, in
permitting damage actions against utilities for their unlawful acts, authorizes the instant action in
spite of the language and policy underlying section 1759. Yet the two sections must be construed
in a manner which harmonizes their language and avoids unnecessary conflict. Section 2106
reasonably may be interpreted as authorizing only those actions which would not interfere with or
obstruct the commission in carrying out its own policies.”
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(2) Under the Waters rule, accordingly, an action for damages against a public utility pursuant
to section 2106 is barred by section 1759 not only when an award of damages would directly
contravene a specific order or decision of the commission, i.e., when it would “reverse, correct,
or annul” that order or decision, but also when an award of damages would simply have the effect
of undermining a general supervisory or regulatory policy of the commission, i.e., when it would
“hinder” or “frustrate” or “interfere with” or “obstruct” that policy. 20


20 Other courts have used other synonyms to express the same idea: “The PUC has exclusive
jurisdiction over the regulation and control of utilities, and once it has assumed jurisdiction,
it cannot be hampered, interfered with, or second-guessed by a concurrent superior court
action addressing the same issue.” (Barnett v. Delta Lines, Inc. (1982) 137 Cal.App.3d 674,
681 [187 Cal.Rptr. 219], italics added.) Still other synonyms could be invoked, e.g., impair,
impede, inhibit, or encumber. The point is clear.


This court applied the foregoing rule to affirm the judgment of nonsuit in Waters, supra, 12 Cal.3d
1, despite the fact that the plaintiff's action for damages for telephone service interruptions did not
directly contravene any order or decision of the commission. Rather, the court reasoned that “It
stands undisputed that the commission has approved a general policy of limiting the liability of
telephone utilities for ordinary negligence to a specified credit allowance, and has relied upon the
validity and effect of that policy in exercising its rate-making functions. [Citation.] It also appears
clear that to entertain suits such as plaintiff's action herein and authorize a substantial recovery
from Pacific would thwart the foregoing policy. That being so, the express language of section
1759 [citation] bars plaintiff's action.” (12 Cal.3d at p. 10, italics added.)


The Waters rule may be further understood by considering examples of how it has been applied
by our Courts of Appeal. When the bar raised against a private damages action has been a ruling
of the commission on a single matter such as its approval of a tariff or a merger, the courts have
*919  tended to hold that the action would not “hinder” a “policy” of the commission within the
meaning of Waters and hence may proceed. But when the relief sought would have interfered
with a broad and continuing supervisory or regulatory program of the commission, the courts have
found such a hindrance and barred the action under section 1759. Two pairs of Court of Appeal
decisions are illustrative.


First, in Cellular Plus, Inc. v. Superior Court (1993) 14 Cal.App.4th 1224 [18 Cal.Rptr.2d 308],
a consumer of cellular telephone services filed an action seeking damages for price fixing in
violation of the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.) against two cellular telephone
service companies. The commission had previously granted both defendant companies certificates
of convenience and necessity authorizing them to operate in the geographic area in question, and
had approved the rates they proposed to charge. The defendant companies demurred on the ground
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that the commission has sole jurisdiction over rates charged for cellular telephone service. The
trial court sustained the demurrers without leave to amend, but the Court of Appeal granted a writ
vacating the order.


In the Court of Appeal the defendant companies conceded that the commission's jurisdiction over
rates does not immunize them from a Cartwright Act claim, but argued that such a claim must
first be brought before the commission under the “primary jurisdiction” doctrine. (See Farmers
Ins. Exchange v. Superior Court (1992) 2 Cal.4th 377 [6 Cal.Rptr.2d 487, 826 P.2d 730].) In
rejecting that contention the Court of Appeal stressed that the commission had determined only
that the proposed rates of the defendant companies were reasonable, while “Under the Cartwright
Act a court does not look at the economic reasonableness of the prices. Rather, a court looks at
whether the prices were in fact artificially maintained at a uniform level, whether 'reasonable' or
not.” (Cellular Plus, Inc. v. Superior Court, supra, 14 Cal.App.4th at p. 1246.) The court then
applied the rule of Waters, supra, 12 Cal.3d 1, 4, reasoning that “We cannot conceive how a
price fixing claim under the Cartwright Act could 'hinder or frustrate' the PUC's supervisory or
regulatory policies. The only apparent policy of the PUC that could be affected is its regulation
of rates charged by cellular telephone service providers. However, [plaintiff] does not dispute that
the PUC has jurisdiction over rates, nor does it seek any relief requiring the PUC to change any
rates it has approved.” (Cellular Plus, Inc. v. Superior Court, supra, 14 Cal.App.4th at p. 1246.)


Again, in Stepak v. American Tel. & Tel. Co. (1986) 186 Cal.App.3d 633 [231 Cal.Rptr. 37], a
telephone utility (PT&T) applied to the commission for *920  approval of its proposed merger
with another utility (see § 854). A minority shareholder of PT&T filed a class action against PT&T
alleging breaches of fiduciary duty in connection with the merger. The commission thereafter
approved the merger. Citing that approval, PT&T successfully moved to dismiss the shareholder
action on the ground that section 1759 deprived the superior court of jurisdiction. The Court
of Appeal reversed the judgment under Waters, reasoning that: “We are aware of no 'declared
supervisory and regulatory policies' (Waters v. Pacific Telephone Co., supra, 12 Cal.3d 1, 4)
ever formulated or relied on by the commission on the subject of safeguarding minority investor
interests. Applying the Waters test of jurisdiction, we cannot conceive of how the superior
court's award of damages or other relief to wronged minority shareholders would 'hinder or
frustrate' (ibid.) declared commission policy. Appellant's class action suit is therefore authorized
under section 2106.” (Stepak v. American Tel. & Tel. Co., supra, 186 Cal.App.3d 633, 640-641.)


By contrast, in Brian T. v. Pacific Bell (1989) 210 Cal.App.3d 894 [258 Cal.Rptr. 707], the superior
court action would have interfered with a broad and continuing policy of the commission, and
hence was barred by section 1759. In the early to mid-1980's telephone utilities began offering
“information access services” from numbers bearing the 976 prefix (hereafter 976 services).
Concerned by the use of 976 services to disseminate sexually explicit material to minors, Congress
prohibited the dissemination of such material generally but provided for a defense if access were
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restricted to adults. The Federal Communications Commission (FCC) thereafter considered three
methods of achieving such a restriction: (1) blocking devices on the customer's premises, (2)
blocking systems at the utility's central station, and (3) “customer access codes” issued on request
to adult subscribers. The FCC ultimately promulgated regulations adopting the third of these
methods.


In California the commission instituted an investigation into the same problem, acting both on
its own motion and in response to a directive from the Legislature. The investigation resulted
first in an interim decision adopted in January 1987, in which the commission expressed general
approval of the central-station method of blocking sexually explicit messages, but ordered a delay
in its implementation pending further study of the other two alternatives. The commission then
conducted exhaustive hearings on the latter, and later in 1987 reaffirmed its decision in favor of
central-station blocking.


In June 1987 a minor listened to sexually explicit messages on a 976 service and then engaged
in unlawful sexual contacts with another minor. *921  The parents of both minors filed an action
against the telephone company (Pacific Bell) and the businesses that furnished the messages,
seeking damages and a preliminary injunction to compel Pacific Bell, inter alia, to make available
to its customers screening or blocking devices that would deny minors access to sexually explicit
material.


The trial court denied the request for a preliminary injunction and granted Pacific Bell's motion to
dismiss the action for lack of jurisdiction. The Court of Appeal affirmed. Addressing the request
for an injunction, the court quoted the Waters rule and held that the requested relief would call in
effect for commission action modifying its previous decisions regulating the 976 services. Such
interference with a commission policy was prohibited by section 1759. (Brian T. v. Pacific Bell,
supra, 210 Cal.App.3d 894, 900-901.)


The Court of Appeal further held that the trial court lacked jurisdiction to enjoin, in the alternative,
violations of Penal Code section 313.1, subdivision (a) (dissemination of harmful matter to
minors), reasoning that such relief would amount to a disguised means of compelling Pacific
Bell to adopt a particular blocking system—i.e., customer access codes—that the commission had
considered but thus far had rejected in developing its policy regulating access by minors to 976
services. (Brian T. v. Pacific Bell, supra, 210 Cal.App.3d at p. 901.)


Finally, the Court of Appeal also held that Pacific Bell could not be liable in damages for failing
to disconnect subscribers who used the 976 services to disseminate sexually explicit messages,
because at the time of the acts alleged in the complaint that remedy had been prohibited by the
January 1987 decision of the commission, which approved instead the remedy of blocking such
messages on customer request. (Brian T. v. Pacific Bell, supra, 210 Cal.App.3d at pp. 908-909.)
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Again, in Schell v. Southern Cal. Edison Co. (1988) 204 Cal.App.3d 1039 [251 Cal.Rptr. 667],
the superior court action would likewise have interfered with an ongoing commission inquiry into
a matter of regulatory policy. Section 739 directs the commission, in exercising its ratemaking
functions, to determine a “baseline quantity” of gas and electricity necessary to supply “a
significant portion of the reasonable energy needs of the average residential customer” (id., subd.
(a)), and to require utilities to establish “baseline rates” for supplying these baseline quantities
to residential customers (id., subd. (c)(1)). Section 739.5 directs the commission to require that
a “master meter” customer who furnishes gas or electricity through submeters to tenants of “a
mobilehome park, apartment building, or similar residential *922  complex” must charge each
tenant the same residential rate—including the baseline rate—as would apply if the tenant were
receiving the service directly from the utility. (Id., subd. (a).)


Pursuant to these mandates, the commission designated baseline quantities of gas and electricity
by an interim decision in 1976. In that decision the commission also determined that the term
“residential customer” in section 739 included single-family houses, apartments, condominiums,
and mobilehomes, but excluded transient trailerparks, hotels and motels, and other places of
temporary occupancy such as hospitals and college dormitories. The commission took no position
on recreational vehicle parks (hereafter RV parks).


As required by the commission, gas and electric utilities undertook to establish rate schedules for
master-metered facilities that incorporated the baseline rates structure. One such utility, Southern
California Edison Company (Edison), adopted two residential rate schedules for such facilities: a
general schedule for multifamily accommodations and a special schedule for mobilehome parks
only.


In September 1986 the owner of an RV park filed an action against Edison, alleging that his RV
park was also a master-metered park with separate submeters for each tenant within the meaning of
section 739.5, and hence was also entitled to residential baseline allocations under section 739. For
this alleged discrimination the complaint sought damages under section 2106. By an amendment to
the complaint the plaintiff added a cause of action for declaratory relief, asking for a ruling whether
a person using a recreational vehicle as his residence was a residential customer under section 739
and therefore entitled to baseline allocations. Edison demurred on the grounds, inter alia, that the
commission had exclusive jurisdiction and the issues were then pending in proceedings before
the commission. The trial court sustained the demurrer without leave to amend, and the Court of
Appeal affirmed the judgment of dismissal.


The Court of Appeal took judicial notice of three proceedings pending before the commission. In
two, owners of other RV parks had asked the commission to order Edison to supply electric service
to them under the special rate schedule for mobilehome parks, while a mobilehome association
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sought an order that a new rate schedule be designed for RV parks only. The Court of Appeal
stressed that the two proceedings were awaiting decision by the commission.


The third commission proceeding was a recently decided, but not yet final, general rate case
brought by Edison. In that decision the commission explicitly refused to apply the special rate
schedule for mobilehome parks to RV *923  parks. The commission also concluded that it did
not have sufficient evidence to determine whether a new rate schedule should be designed for RV
parks only, and therefore ordered Edison to conduct a study of the need for and feasibility of such a
schedule, including the development of objective standards for judging and monitoring the status
of RV park tenants.


Although the plaintiff contended the superior court had jurisdiction under section 2106 because
Edison's refusal to give him the benefit of the mobilehome park rate supported a claim for damages,
the Court of Appeal observed that the fundamental issue in the case was the appropriate rate
schedule for RV parks. The court then reasoned that “The decision as to whether or not master-
metered residential recreational vehicle parks should be charged at the same rate as master-metered
mobilehome parks, or at another domestic or commercial rate, is clearly within the exclusive
purview of the PUC as part of its continuing jurisdiction over rate making and rate regulation in
provision of baseline service to residential customers of the electric and gas corporations.” (Schell
v. Southern Cal. Edison Co., supra, 204 Cal.App.3d 1039, 1046.) The court concluded that because
it was still an open question in the commission whether the special mobilehome rate schedule
applied to RV parks, “for the superior court to undertake to determine this issue would be a
usurpation of the PUC's authority.” (Ibid., fn. omitted.)


In addition, the Court of Appeal emphasized that the question of the proper rate schedule for RV
parks was pending in the three commission proceedings discussed above. Relying on the rule of
Waters, supra, 12 Cal.3d 1, the court held that so long as the matter was before the commission as
part of its ongoing inquiry into RV park rate schedules, the superior court had no jurisdiction over
the matter pursuant to section 2106. (Schell v. Southern Cal. Edison Co., supra, 204 Cal.App.3d
at pp. 1046-1047.)


We apply the rule of Waters and its progeny to the case at bar.


III
(3) The first question is whether the commission has the authority to adopt a policy on (1) whether
electric and magnetic fields arising from the powerlines of regulated utilities are a public health risk
and (2) what action, if any, the utilities should take to minimize that risk. We conclude that it does.


First, the commission has broad authority to determine whether the service or equipment of any
public utility poses any danger to the health or safety of the public, and if so, to prescribe corrective
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measures and order them into *924  effect. Every public utility is required to furnish and maintain
such “service, instrumentalities, equipment, and facilities ... as are necessary to promote the safety,
health, comfort, and convenience of its patrons, employees, and the public.” (§ 451, italics added.)
The Legislature has vested the commission with both general and specific powers to ensure that
public utilities comply with that mandate.


As noted above, the Legislature has declared that the commission “may do all things” necessary
and convenient to supervising and regulating public utilities in this state. (§ 701.) In particular,
the commission has comprehensive jurisdiction over questions of public health and safety arising
from utility operations. Thus the commission is generally authorized to require every public utility
to “construct, maintain, and operate” its “plant, system, equipment, [or] apparatus” in such manner
as to “safeguard the health and safety of its employees, ... customers, and the public ....” (§ 768.) To
this end, the commission is further empowered to prescribe the installation and use of “appropriate
safety or other devices,” and to require every utility to do “any other act which the health or safety
of its employees, ... customers, or the public may demand.” (Ibid., italics added.)


More specifically, the Public Utilities Act provides in relevant part that whenever the commission
finds that the “equipment, appliances, facilities, or service of any public utility, or the methods of
manufacture, distribution, transmission, storage, or supply employed by it” are “unsafe,” it shall
prescribe the equipment, appliances, facilities, or service to be provided or used by the utility,
and shall further prescribe “rules for the performance of any service or the furnishing of any
commodity” by such utility. (§ 761.) And whenever the commission finds that the equipment,
apparatus, or facilities of any utility should be changed or improved, or new structures be erected,
in order to promote the “security” of its employees or the public, it shall order the utility to make
such changes or erect such structures. (§ 762.)


Second, the commission has equally broad authority over the design and siting of electric
powerlines. Its authority over design dates back to the early days of the commission and its
predecessor, the California Railroad Commission (CRC). In 1911 the Legislature enacted a statute
prescribing mandatory standards for the design and construction of overhead electric lines, poles,
and wires. (Stats. 1911, ch. 499, § 1, p. 1037.) In 1915 the Legislature amended the statute by
authorizing the CRC to permit certain deviations from those standards, and by adding a new section
(§ 8) declaring that the CRC “is hereby instructed to inspect all work which is included in the
provisions of this act, and to make such further additions or changes as said *925  commission
may deem necessary for the purpose of safety to employees and the general public, ...” (Stats.
1915, ch. 600, § 4, p. 1063, italics added.) The legislation is now found in sections 8026 to 8038
of the Public Utilities Code.


Pursuant to this grant of power, the CRC issued regulations governing overhead electric lines in
1922 (Gen. Order No. 64), in 1928 (Gen. Order No. 64-A), and in 1941 (Gen. Order No. 95). The
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latter order is still in effect, having been frequently amended since its date of issuance. Its stated
purpose is to prescribe uniform requirements for overhead electric line construction in order to
“insure adequate service and secure safety” to those who work on such lines and to “the public in
general.” (Gen. Order No. 95, rule 11.) The order now comprises over 440 pages of highly detailed
specifications for the design, construction, operation, and maintenance of overhead electric lines,
including such matters as the number, spacing, material, strength, and shielding of conductor wires,
and their minimum clearances from buildings, streets, and railroads. The order also regulates poles
and towers, guy wires, insulators, transformers, voltage regulators, warning signs, and numerous
other components of powerline design and construction.


The commission also has exclusive jurisdiction over the siting of the vast majority of electric
powerlines in this state. This jurisdiction flows from the general requirement that every public
utility, including every electric utility, must obtain a certificate of public convenience and necessity
from the commission before beginning construction of any “line, plant, or system, or of any
extension thereof” (§ 1001). The only exception to this requirement is the limited jurisdiction
vested in the State Energy Resources Conservation and Development Commission (Energy
Commission). 21  With that exception, the commission retains exclusive jurisdiction over the siting
of all other electric powerlines in the state, including all preexisting lines (Pub. Resources Code,
§§ 25107, 25501), all lines in the interconnected transmission system (PUC v. Energy Com., supra,
150 Cal.App.3d 437), all primary or radial lines emanating from hydroelectric, wind, or solar
photovoltaic powerplants (id. at p. 452; Pub. Resources Code, §§ 25107, 25120), and all lines
emanating from out-of-state generating facilities (PUC v. Energy Com., supra, 150 Cal.App.3d at
p. 452; Pub. Resources Code, § 25107). *926


21 The Energy Commission has exclusive jurisdiction over the siting of thermal powerplants
and “electric transmission lines,” but the latter are limited to new “primary” or “radial”
lines delivering electricity from thermal powerplants located in California to their first point
of junction with the state's interconnected transmission system. (Pub. Resources Code, §§
25107, 25110, 25500; Public Utilities Com. v. Energy Resources Conservation & Dev. Com.
(1984) 150 Cal.App.3d 437 [197 Cal.Rptr. 866] (hereafter PUC v. Energy Com.).)


IV
(4) The next question is whether the commission has exercised the foregoing authority to adopt a
policy on powerline electric and magnetic fields. We conclude that it has.


Prior to 1988 the commission had addressed the issue of the potential public health effects of such
fields only on a case-by-case basis. (See, e.g., San Diego Gas & Electric Co. (1981) Cal.P.U.C.
Dec. No. 93785.) In 1988, however, the Legislature initiated a broad inquiry into the subject. It
found, inter alia, that “A number of scientific studies are beginning to indicate that electromagnetic
fields associated with electrical utility facilities may present a significant cancer risk.” (Stats. 1988,
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ch. 1551, § 1, subd. (a)(2), p. 5565.) The Legislature then declared its intent to determine by further
research “whether exposure to electromagnetic fields caused by electrical utility generating and
transmission facilities presents an unreasonable cancer risk, and whether legislation is needed to
reduce that risk.” (Id., subd. (b), p. 5566.)


To effectuate this intent the Legislature directed the commission and the State Department of
Health Services (DHS) to prepare and submit a joint report (1) identifying any cancer or other
medical risks found by any study to be associated with powerline electric and magnetic fields,
and (2) listing further “high-priority research projects” that need to be undertaken to identify such
risks. (Stats. 1988, ch. 1551, § 2, subd. (d)), p. 5566.)


The legislation next directed the commission and DHS to jointly conduct the high-priority research
projects thus listed, and to submit a further report within three years on the status of that research
program and “on recommendations, if any, for legislation to limit exposure to electromagnetic
fields.” (Stats. 1988, ch. 1551, § 3, subd. (b), p. 5567.)


On September 15, 1989, the commission and DHS presented their first joint report to the
Legislature in response to the foregoing statutory directive. (Rep. to Legis. by Cal.P.U.C. & Cal.
Dept. Health Services, Potential Health Effects of Electric and Magnetic Fields from Electric
Power Facilities (1989) (PUC & DHS Report).) The report summarized the existing studies
on the topic and concluded, “the body of scientific evidence for electric and magnetic fields
causing a significant health risk is not yet compelling, but it is worrisome.” (Id. at p. B-3.) The
report then identified a number of high-priority projects for future research and recommended a
series of additional steps, e.g., engineering studies of ways to reduce field exposure if necessary,
consideration of a statewide program to measure fields, coordination with research and regulatory
programs of other states, and educational outreach. *927


The report next turned to the question whether statewide regulation of powerline electric and
magnetic fields would be timely and appropriate. Seven states had adopted standards prescribing
maximum allowable field levels in certain circumstances, but the commission and DHS rejected
that step for California. Their report explained that “not enough is known yet to conclude whether
or not these fields pose a significant health hazard. Setting field standards therefore might amount
to addressing a problem that either does not exist or is insignificant relative to other societal
hazards.” (PUC & DHS Rep., supra, at p. C-20.)


Worse, the report observed, “not only are we unsure a significant health problem exists, we also do
not know what action would be protective of public health, even if we wanted to take immediate
action on the chance that there is a problem.
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“The obvious protective approach—reducing society's overall level of exposure to electric and
magnetic fields—could, based on a reading of the available science, conceivably make any existing
problem worse, not better. For example, current scientific evidence suggests that there may be
particular field strengths which activate biological responses, while fields either below or above
such strengths may cause little or no effects. Regulatory actions aimed at reducing overall levels
of exposure could therefore conceivably increase the number of people exposed to harmful
fields.” (PUC & DHS Rep., supra, at p. C-21, italics in original.)


Finally, the report explained, the major problem is not high-voltage transmission lines: “more
people are exposed chronically to the fields from distribution lines, building wiring, and certain
appliances (e.g., electric blankets) than they are to transmission-line fields. Based on the available
science, it is reasonable to speculate that transmission lines are a relatively minor component of
any overall health problem that may be posed by exposure to power-frequency fields.” (PUC &
DHS Rep., supra, at p. C-22, italics in original.)


The commission and DHS concluded that “we are not only unsure whether [adverse health] effects
exist, we also do not know—assuming for the moment that they do exist—what measures could
be taken that would be protective of public health.” (PUC & DHS Rep., supra, at p. C-22.)


Accordingly, the commission and DHS “recommended that California take no action at the present
to regulate electric and magnetic fields around electric power facilities. Any such actions are
premature given current scientific understanding of this public health issue. Too little is known
*928  presently to be able to determine where or what rules would provide useful protection.
Existing research data are not sufficient for adequate accurate risk assessment. We do not know
which components, if any, of electric power utility operations pose significant health hazards.
Although biological effects are clearly established, the relationship of these effects to possible
public health risks is not yet established.” (PUC & DHS Rep., supra, at p. B-4, italics added.)


One year later, on September 12, 1990, the commission took its first step in developing a
formal regulatory policy on powerline electric and magnetic fields when it issued the Kramer-
Victor decision. (Re Southern California Edison Company (1990) 37 Cal.P.U.C.2d 413 (hereafter
Kramer-Victor).) The decision granted Southern California Edison Company a certificate of public
convenience and necessity to construct a new 220 kV transmission line 38 miles long between
its Kramer and Victor substations in San Bernardino County. 22  In discussing environmental
considerations, the commission reiterated that “studies to date allow one to reach virtually any
conclusion as to whether the electromagnetic fields emanating from transmission lines pose
hazards to health.... All that is certain is that we do not know enough to dismiss the issue entirely.”
(Id. at pp. 452-453.)
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22 The commission noted (Kramer-Victor, supra, 37 Cal.P.U.C.2d at pp. 463-464, fn. 2) that
although its jurisdiction extended to all powerlines in the integrated utility system, it had
chosen to limit its review to lines designed to operate at more than 200 kV (Gen. Order No.
131-C). As will appear, the commission has recently changed that policy.


Instead, the commission drew a distinction between new and existing powerlines. It reiterated
its refusal to adopt standards prescribing maximum allowable field levels, and it declined to
“requir[e] that any action be taken to change field exposure levels along existing transmission
lines.” (Kramer-Victor, supra, 37 Cal.P.U.C.2d at p. 453, italics added.) It ruled, however, that
“while the jury is out on the question of transmission line-related health risks, the prudent
response is to avoid unnecessary new exposure to electromagnetic fields.” (Ibid., italics added.)
The commission explained that “We are no more able than any other governmental entity to make
a final judgment based on current information about the potential for health risk stemming from
exposure to electromagnetic fields. However, until the scientific findings are more definitive, we
will require [the utility] to take responsible, low-cost steps to avoid unnecessarily exposing people
to these fields.” (Ibid., italics added.) The commission concluded that “Because of the continuing
scientific uncertainty, remedies should be fashioned so as to minimize impact on over-all project
cost. Since no one has identified any particular exposure level as safe or unsafe, the chosen remedy
must strive to maintain the status quo.” (Ibid.) *929


Accordingly, the commission placed two conditions on the certificate of public convenience
and necessity for construction of the new powerline: it ordered (1) that the utility give written
information on the ongoing controversy about electric and magnetic fields to all persons living
or working near the right of way, and (2) that the utility measure existing field levels at the
edge of the right of way and “take reasonable steps to place the new line ... in such a way as to
minimize any increase in field exposure levels” to persons living or working near the right of way.
(Kramer-Victor, supra, 37 Cal.P.U.C.2d at p. 463, italics added.)


Only four months later, on January 15, 1991, the commission reopened and greatly enlarged its
inquiry into this topic: on its own motion, the commission instituted a broad investigation “to
develop policies and procedures for addressing the potential health effects of electric and magnetic
fields of utility facilities.” (Cal.P.U.C. Order Instituting Investigation No. 91-01-012 (1991) p. 1
(OII).)


The order explained that the commission was “building upon” responses to its decision in Kramer-
Victor, supra, 37 Cal.P.U.C.2d 413, and recited that an investigation into “the public concern
over potential health effects of electric power frequency fields is necessary at this time to assure
public confidence in the maintenance of safe, reliable, and reasonably-priced electricity service in
California.” (OII, supra, at p. 3.) The order listed the goals that the commission desired to achieve
—primarily to “Develop a series of policy and regulatory approaches and programs” responding
to the possible public health effects of electric and magnetic fields. (Id. at p. 7.) The order then
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invited proposals on a wide variety of issues of both policy and practice, named all California-
regulated utilities respondents in the proceedings, and invited participation by all other interested
parties. The order gave notice that as a result of the investigation the commission “may change its
existing rules, regulations, and policies regarding the operation, design, construction, or siting of
electric utility power facilities ....” (Id. at p. 13.)


Thereafter the commission appointed an advisory panel (the Consensus Group) of 17 persons
representing various state agencies, utility companies, electric workers unions, and consumer
organizations concerned about possible health effects of electric and magnetic fields. On March
20, 1992, after five months of meetings and discussions, the Consensus Group issued its report to
the commission. (Rep. by Cal. EMF Consensus Group to P.U.C., Issues and Recommendations for
Interim Response and Policy Addressing Power Frequency Electric and Magnetic Fields (1992)
(Consensus Group Report).) *930


The report recognized that “the scientific community has not concluded whether or not there is a
health risk” from electric and magnetic fields (Consensus Group Rep., supra, at p. 1), and pending
an answer to that question, the report made a number of recommendations for interim action by
the commission. Its main policy recommendation was to urge the commission to “adopt an interim
policy that authorizes utilities to implement no-cost or low-cost steps to reduce fields” because of
public concern and scientific uncertainty. (Id. at p. 8.) It further recommended that utilities “take
[such concerns] into account when siting new electric facilities.” (Id. at p. 9.) And it recommended
that the commission authorize utilities to measure fields at customers' homes on request and at
workplaces if the employer agrees to give the results to the employees. The report also made
numerous recommendations for further research and public education. Finally, the report set forth
a number of “non-consensus proposals,” i.e., recommendations supported by some but not all
members of the panel.


The commission subsequently held public hearings on the recommendations of the Consensus
Group, and the parties filed briefs. On November 2, 1993, the commission issued its decision
responding to those recommendations and hearings. (Re Potential Health Effects of Electric and
Magnetic Fields of Utility Facilities (1993) 52 Cal.P.U.C.2d 1 (Electric and Magnetic Fields).) The
commission evidently did not intend the decision to be its last word on the subject: it entitled its
order an “Interim Order” and its opinion an “Interim Opinion,” and it began the latter by declaring
that “By this order we are taking interim steps to address electric and magnetic fields (EMF) related
to electric utility facilities and power lines.” (Id. at p. 5, fns. omitted, italics added.)


The reason for the decision's interim status was quickly explained. The commission stated that
“At the opening of this investigation the scientific community had not reached a consensus on the
nature of any health impacts of EMF. As the evidentiary phase progressed, witnesses identified
and testified on EMF studies which were released subsequent to the submittal of the [Consensus
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Group] report.” (Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d at p. 7.) The commission
noted that it had asked DHS to assess the scientific evidence concerning the potential dangers of
such fields. The commission then stressed that the DHS witness and other scientific witnesses
concluded that the studies released after the Consensus Group Report “had not led them to believe
that an EMF health hazard actually existed or that there was a clear cause and effect relationship
between utility property or operations and public health.” (Id. at p. 8.)


Accordingly, the commission found that “the body of scientific evidence continues to evolve.”
*931  (Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d at p. 8.) It recognized, however,
that “public concern and scientific uncertainty remain” regarding the potential health effects of
such fields. (Ibid.) Citing its constitutional authority to make rules for the utilities it regulates
(Cal. Const., art. XII, § 6) and the statutory requirement that utilities provide service and facilities
necessary to promote the health and safety of their customers, employees, and the public (§ 451),
the commission concluded that “it is reasonable to establish an EMF policy for electric utility
facilities and power lines” (Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d at p. 8), and it
proceeded to do so. We summarize the principal components of that policy.


First, the commission ordered the utilities to implement no-cost and low-cost steps to reduce or
mitigate electric and magnetic fields. The commission defined “low cost” to mean approximately
4 percent of the total cost of a project, and ordered the utilities to use that 4 percent figure as a
benchmark in developing their mitigation guidelines. (Electric and Magnetic Fields, supra, 52
Cal.P.U.C.2d at p. 9.) The commission limited its order, however, to new and upgraded facilities:
“Absent testimony which conclusively demonstrates that exposure from electric utility EMF
causes health risks, we will continue the EMF policy established in the Kramer-Victor transmission
line decision. That policy provided that remedies applied to reduce human exposure to EMF must
be determined within the constraints of each new construction project.” (Electric and Magnetic
Fields, supra, 52 Cal.P.U.C.2d at p. 9, fn. omitted, italics added.)


Second, the commission noted that the Consensus Group Report also made three non-consensus
proposals relating to electric and magnetic fields from existing facilities. The commission
expressed interest in developing a record on the issues presented by those proposals, in order to
guide it in “the possible development of EMF policy for existing facilities” if future scientific
research were to warrant such a step. (Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d at p.
9.) Accordingly, the commission invited the parties to file comments on the three nonconsensus
proposals thus identified, “as well as the broader question of what policy options we should be
adopting at this time to address the concerns of ratepayers about EMFs at existing utility facilities.
Following review of the comments, we may schedule hearings.” (Id. at p. 10.)


Third, the utilities proposed to develop “design guidelines” to follow in designing and siting new
powerline facilities, for the purpose of mitigating electric and magnetic fields. The commission
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agreed in principle, and ordered its own Commission Advisory and Compliance Division to
conduct a *932  public workshop on developing such guidelines. It directed that the guidelines
incorporate the concepts and criteria adopted in the present order, engineering options for
mitigating electric and magnetic fields, and criteria to justify exempting specific types of projects.
The commission also invited electric utilities not subject to its jurisdiction to participate in the
workshop and adopt similar guidelines.


Fourth, the commission declared a need for a uniform utility policy on measuring electric and
magnetic fields in customers' homes and offices, and ordered that the topic be addressed in
the foregoing workshop on design guidelines. The commission recognized that the utilities are
legally responsible for electricity only up to the point of connection of the powerline with the
customers' premises. 23  The commission also recognized that “EMFs come from many sources
beyond the control of the electric utilities,” that “The most often found source of magnetic fields
in residential and commercial property is the grounding system,” that “EMFs also come from
electrical appliances and electronic equipment,” and hence that “utility facilities may not be a
major contributor to EMF exposure in the terms of field level.” (Electric and Magnetic Fields,
supra, 52 Cal.P.U.C.2d at p. 12.) Nevertheless, the commission directed that the field measurement
policy authorize the utilities to continue making measurements on the customers' premises beyond
the connection point, because of the “educational value” of such measurements. (Ibid.) The
commission also directed that the customers be given the results of such measurements in writing.


23 That is, up to the electric meter in the case of a residential or commercial customer, or in the
case of an industrial customer with its own substation (i.e., transformer), up to that substation.


Fifth, the Consensus Group recommended that a “stakeholders advisory committee” composed
of labor, industry, public, and governmental members be appointed to advise the commission
on electric and magnetic field policy, education, and research. The commission adopted the
recommendation, stressing that “involvement from stakeholders and the public is very important
to the development of effective EMF policies in California.” (Electric and Magnetic Fields, supra,
52 Cal.P.U.C.2d at p. 14.) Although the commission deferred to DHS on the particular form that
stakeholder and public involvement should take, it declared that “We will continue to work closely
with DHS in the ongoing development of EMF policy in California.” (Ibid., fn. omitted.) More
specifically, the commission ordered the utilities to fund such stakeholder and public involvement
activities up to the amount of $100,000 over the four-year life of the education and research
programs to be discussed next. *933


Sixth, the Consensus Group recognized that most of the electric utilities were already conducting
public educational programs about the nature and possible risks of electric and magnetic fields.
The Consensus Group recommended supplementing those individual utility programs with a
coordinated statewide education program on the topic managed by DHS with input by the



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994034516&pubNum=894&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_894_12&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_12 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994034516&pubNum=894&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_894_12&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_12 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994034516&pubNum=894&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_894_14&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_14 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994034516&pubNum=894&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_894_14&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_14 





San Diego Gas & Electric Co. v. Superior Court, 13 Cal.4th 893 (1996)
920 P.2d 669, 55 Cal.Rptr.2d 724, 65 USLW 2192, Util. L. Rep. P 26,574...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 37


stakeholders advisory committee and designed to provide the public with credible and consistent
information from a neutral source. The commission agreed, but limited the program to electric and
magnetic fields arising from regulated utilities' facilities and powerlines. The commission ordered
the utilities to participate in such a program and to fund it up to the amount of $1.49 million
over four years, recovering the cost from the ratepayers. In particular, as part of the program the
commission directed the utilities to include a yearly bill insert identifying “what is known about
EMFs, what is being done, and what options exist based on current knowledge about potential
health risks.” (Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d at p. 16.)


Seventh, the Consensus Group also recommended a coordinated statewide research program into
electric and magnetic fields to supplement similar research programs currently conducted by
individual utilities. Again it recommended that the program be managed by DHS with input by
the stakeholders advisory committee, and proposed that it focus on six priority research topics
(see Consensus Group Rep., supra, at p. 32): (1) resolution of unanswered questions concerning
the validity or applicability of leading epidemiological studies of electric and magnetic fields;
(2) analysis of actual patterns of exposure to such fields in electricity-intensive occupations and
locations; (3) engineering research to determine how such fields could be affected by utility design
changes, and the costs thereof; (4) policy-options research to evaluate and increase the number
of regulatory responses that could be adopted, depending on the results of the scientific research;
(5) laboratory experiments on cells, animals, and humans, designed (a) to replicate the studies of
different researchers reporting biological effects of such fields and (b) to systematically establish
a dose-response relation; and (6) laboratory experiments attempting to understand the biophysical
mechanism by which such fields affect cells.


The commission agreed, and ordered the utilities to participate in such a program. 24  The
commission directed the utilities to fund the first four research topics listed above (the “non-
experimental” research) up to the *934  amount of $5.6 million over four years, recovering the
cost from the ratepayers. To fund the other two research topics (the “experimental” research),
the commission authorized the utilities to participate in a research and risk assessment program
conducted by the federal government pursuant to the National Energy Policy Act of 1992,
supported by both governmental and nongovernmental sources.


24 The commission was less than sanguine about the prospect of such research reaching a
definitive conclusion any time soon, agreeing that “Scientists have been unable to develop
a consensus that there is a definite link between EMF and adverse health effects on humans
after more than thirty years of research and thousands of studies.” (Electric and Magnetic
Fields, supra, 52 Cal.P.U.C.2d at p. 20.) But the commission also agreed that in the absence
of further research, public policy on the issue would run the risk of being guided by popular
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perception rather than scientific analysis, “resulting in the adoption of reactive and expensive
policies.” (Id. at p. 21.)


There is no doubt that the commission is still actively pursuing the broad policy inquiry into the
potential health effects of powerline electric and magnetic fields that it initiated in 1991 (OII No.
91-01-012) and that produced its interim policy decision of 1993 (Electric and Magnetic Fields,
supra, 52 Cal.P.U.C.2d 1). On June 8, 1994, the commission issued a decision adopting a new
regulation (Gen. Order No. 131-D) imposing a permit-to-construct requirement on all transmission
lines designed to operate between 50 kV and 200 kV. (Re Rules, Procedures and Practices
Applicable to Transmission Lines Not Exceeding 200 Kilovolts (1994) 55 Cal.P.U.C.2d 87 (Rules
Applicable to Transmission Lines).) In the course of that decision the commission addressed the
issue of the potential health effects of electromagnetic fields arising from such transmission lines.
The commission recited that “In cooperation with the California Department of Health Services,
the Commission is currently studying the potential health effects of electric power facilities in [OII
No.] 91-01-012.” (Rules Applicable to Transmission Lines, supra, 55 Cal.P.U.C.2d at p. 100, italics
added].) The commission then reaffirmed its interim policy decision of 1993: “On November 12,
1993, the Commission issued [Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d 1], which
notes that the scientific community had not yet isolated the impact of utility-related exposure on
public health. However, the Commission concluded that: (1) the policy established in the Kramer-
Victor decision [(supra, 37 Cal.P.U.C.2d 413, 453)] to reduce Electromagnetic Fields (EMF) levels
should be continued for new and upgraded facilities; and (2) the utilities should use 4% of total
cost of a budgeted project as a benchmark in developing their EMF mitigation guidelines.” (Rules
Applicable to Transmission Lines, supra, 55 Cal.P.U.C.2d at p. 100.)


“Accordingly,” the commission concluded, “we require that until such time as the Commission
issues new guidelines, the utilities shall implement low-cost EMF mitigation measures in new and
upgraded projects unless exempted by the utility's design guidelines exemption criteria.” (Rules
Applicable to Transmission Lines, supra, 55 Cal.P.U.C.2d at p. 100, italics added.) *935


V
It follows that the commission has exercised—and is still exercising—its constitutional and
statutory authority to adopt a general policy on whether electric and magnetic fields arising from
the powerlines of regulated utilities are a public health risk and what steps, if any, the utilities
should take to minimize that risk. The final question is whether the present superior court action
would hinder or interfere with that policy within the meaning of Waters, supra, 12 Cal.3d 1, and
its progeny. We conclude that certain counts of the complaint must fall under Waters, while the
remainder fail to state causes of action under the governing rules of substantive law.


1. The Personal Injury Causes of Action
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As noted above (pt. I, ante), the Court of Appeal held that plaintiffs failed to state any personal
injury cause of action for fear of cancer because they did not and could not allege, as required
by Potter, supra, 6 Cal.4th 965, 997, that “reliable medical or scientific opinion” corroborates
their belief that it is probable that they will in fact develop cancer in the future from exposure to
the electric and magnetic fields arising from SDG&E's powerlines. Plaintiffs have now expressly
abandoned this issue: in their opening brief on the merits they advise us that they “do not seek
review of that portion of the court's opinion dealing with the Covalts' personal injury action.” 25


25 The complaint also alleges a cause of action for injunctive relief, but in their opening brief
plaintiffs concede that cause of action is now moot because they have vacated the premises
and the mortgagor has foreclosed on the property.


2. The Trespass Cause of Action
(5) The complaint predicates the trespass cause of action on allegations that SDG&E “intended to
and did emit electromagnetic radiation onto plaintiffs' property without plaintiffs' consent,” and as
a result of “this physical invasion” plaintiffs' property was “rendered unsafe and uninhabitable”
and plaintiffs will be forced to sell it at a substantial loss or abandon it altogether.


Again plaintiffs do not and cannot state facts sufficient to constitute a cause of action for trespass
under the substantive law of this state. That law was settled in Wilson v. Interlake Steel Co. (1982)
32 Cal.3d 229 [185 Cal.Rptr. 280, 649 P.2d 922] (Wilson). The plaintiffs in that case resided in
homes adjacent to a steel fabricating plant. A previous owner had operated the plant on an 8-
hour daytime basis, but in 1969 the defendants bought the *936  plant and expanded it to a 24-
hour, around the clock operation. Complaining of the high level of noise generated by the plant,
particularly during late night and early morning hours, the plaintiffs filed an action for trespass.
The parties stipulated that the plaintiffs' use and enjoyment of their property was substantially
disrupted by the noise emanating from the plant; the noise was transmitted through the air but
no physical or particulate matter passed over or onto the plaintiffs' property; the noise did not
cause any physical damage to the property; but the plaintiffs, if called, would testify that the noise
emissions had resulted in a diminution in the market value of their homes. On these facts the trial
court entered judgment for the defendants, ruling that noise alone, without physical damage to the
property, does not support a trespass cause of action.


We agreed. In his unanimous opinion for the court, Justice Richardson reasoned that “Noise alone,
without damage to the property, will not support a tort action for trespass. Recovery allowed in
prior trespass actions predicated upon noise, gas emissions, or vibration intrusions has, in each
instance, been predicated upon the deposit of particulate matter upon the plaintiffs' property or
on actual physical damage thereto. [Citations.] [¶] All intangible intrusions, such as noise, odor,
or light alone, are dealt with as nuisance cases, not trespass. [Citations.] [¶] Succinctly stated,
the rule is that actionable trespass may not be predicated upon nondamaging noise, odor, or light
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intrusion....” (32 Cal.3d at pp. 232-233.) Although we acknowledged that a certain overlap between
the remedies has developed in the case law, we squarely declared that “we preserve that historical
conceptual distinction between nuisance, whether public or private, and trespass.” (Id. at p. 234.) 26


26 We ultimately reversed the judgment to allow the trial court to determine whether a nuisance
remedy was barred by adverse findings in a prior nuisance action between the same parties.


Wilson expresses the general rule (Prosser & Keeton, Torts (5th ed. 1984) pp. 71-72), and it is
controlling here. First, electric and magnetic fields arising from powerlines are wholly intangible
phenomena within the meaning of Wilson. Indeed, unlike noise, odors, or light, they cannot be
directly perceived by the senses. Instead, electric and magnetic fields are more akin to television
and radio waves: as we explained in our background discussion, such fields are an extremely low
frequency, non-ionizing form of electromagnetic energy.


Second, plaintiffs do not allege—as they are required to do under Wilson, supra, 32 Cal.3d 229—
that the electric and magnetic fields at issue in this case caused any physical damage to their
property. Nor can they so allege, *937  given the low frequency and consequent low energy
of such fields. Plaintiffs do allege that the fields in question made their property “unsafe and
uninhabitable.” But property is “unsafe and uninhabitable” only to the extent that it creates a risk
of personal harm to its occupants, which is manifestly different from damage to the property itself.
Plaintiffs further allege that the electric and magnetic fields on the property will force them to sell
it at a substantial loss or abandon it altogether. A diminution in property value, however, is not a
type of physical damage to the property itself, but an element of the measure of damages when
such damage is otherwise proved. Thus in Wilson we found no physical damage to the property
—and hence no cause of action for trespass—even though the parties stipulated they would have
testified that the noise emissions from the adjacent plant resulted in a “measurable diminution in
the market value of their homes.” (32 Cal.3d at p. 232; accord, Maddy v. Vulcan Materials Co.
(D.Kan. 1990) 737 F.Supp. 1528, 1540-1541 [allegation of diminution in market value of property,
held insufficient allegation of property damage to support a trespass cause of action for intangible
intrusion of airborne gases from adjacent factory]; Bradley v. American Smelting & Refining Co.
(W.D.Wn. 1986) 635 F.Supp. 1154, 1157 [same; “this sort of evidence can serve only to quantify
the magnitude of injury otherwise proven”].)


3. The Nuisance Cause of Action
Plaintiffs attempt to state a cause of action for private nuisance, i.e., a nontrespassory interference
with the private use and enjoyment of land. (See Civ. Code, §§ 3479-3481.) (6) In distinction
to trespass, liability for nuisance does not require proof of damage to the plaintiff's property;
proof of interference with the plaintiff's use and enjoyment of that property is sufficient. (E.g.,
Dauberman v. Grant (1926) 198 Cal. 586, 590 [246 P. 319, 48 A.L.R. 1244] [“It was not necessary
to the recovery of damages caused by the nuisance of smoke and soot to prove actual damage
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to plaintiff's property.”].) In further distinction to trespass, however, liability for private nuisance
requires proof of two additional elements. This requirement flows from the law's recognition that
“Life in organized society and especially in populous communities involves an unavoidable clash
of individual interests. Practically all human activities unless carried on in a wilderness interfere
to some extent with others or involve some risk of interference, and these interferences range
from mere trifling annoyances to serious harms. It is an obvious truth that each individual in
a community must put up with a certain amount of annoyance, inconvenience and interference
and must take a certain amount of risk in order that all may get on together. The very existence
of organized society depends upon the principle of 'give and take, *938  live and let live,' and
therefore the law of torts does not attempt to impose liability or shift the loss in every case in which
one person's conduct has some detrimental effect on another. Liability for damages is imposed in
those cases in which the harm or risk to one is greater than he ought to be required to bear under
the circumstances, at least without compensation.” (Rest.2d Torts, § 822, com. g, p. 112.)


The first additional requirement for recovery of damages on a nuisance theory is proof that the
invasion of the plaintiff's interest in the use and enjoyment of the land was substantial, i.e., that
it caused the plaintiff to suffer “substantial actual damage.” (1 Harper et al., The Law of Torts
(3d ed. 1996) § 1.23, p. 1:97; accord, Prosser & Keeton, supra, § 87, pp. 622-623; id., § 88, pp.
626-628.) The Restatement recognizes the same requirement as the need for proof of “significant
harm” (Rest.2d Torts, § 821F), which it variously defines as “harm of importance” and a “real
and appreciable invasion of the plaintiff's interests” (id., com. c, p. 105) and an invasion that is
“definitely offensive, seriously annoying or intolerable” (id., com. d, p. 106). The degree of harm
is to be judged by an objective standard, i.e., what effect would the invasion have on persons of
normal health and sensibilities living in the same community? (Prosser & Keeton, supra, § 88,
pp. 627-628.) “If normal persons in that locality would not be substantially annoyed or disturbed
by the situation, then the invasion is not a significant one, even though the idiosyncracies of the
particular plaintiff may make it unendurable to him.” (Rest.2d Torts, § 821F, com. d, p. 106.) This
is, of course, a question of fact that turns on the circumstances of each case.


The second additional requirement for nuisance is superficially similar but analytically distinct:
“The interference with the protected interest must not only be substantial, but it must also be
unreasonable” (Prosser & Keeton, supra, § 88, p. 629, italics added), i.e., it must be “of such a
nature, duration or amount as to constitute unreasonable interference with the use and enjoyment
of the land.” (Id., § 87, p. 623, fn. omitted; see generally, id., § 88, pp. 629-630; accord, Rest.2d
Torts, § 822.) The primary test for determining whether the invasion is unreasonable is whether
the gravity of the harm outweighs the social utility of the defendant's conduct, taking a number
of factors into account. (Rest.2d Torts, §§ 826-831.) Again the standard is objective: the question
is not whether the particular plaintiff found the invasion unreasonable, but “whether reasonable
persons generally, looking at the whole situation impartially and objectively, would consider it
unreasonable.” (Id., § 826, com. c, p. 121.) And again this is a question of fact: “Fundamentally,
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the unreasonableness of intentional invasions is a problem of relative values to be determined by
the trier of fact in each case *939  in the light of all the circumstances of that case.” (Id., com. b,
p. 120; accord, Prosser & Keeton, supra, § 88, p. 629 & fn. 27.)


With these principles in mind we turn to the case at bar. Plaintiffs have abandoned their claim
that the electric and magnetic fields arising from SDG&E's powerlines impaired their use and
enjoyment of their property by causing them to suffer actual physical harm. (7) Instead, plaintiffs
now contend the fields impaired their use and enjoyment of the property simply because they
assertedly feared that the fields would cause them physical harm. We need not and do not decide
here whether a fear of future harm will support a cause of action for private nuisance (compare
Koll-Irvine Center Property Owners Assn. v. County of Orange (1994) 24 Cal.App.4th 1036,
1041-1042 [29 Cal.Rptr.2d 664] [no cause of action for private nuisance], with County of San
Diego v. Carlstrom (1961) 196 Cal.App.2d 485, 491 [16 Cal.Rptr. 667] [cause of action for public
nuisance]), or, if so, whether the fear must be reasonable, i.e., grounded in scientific fact (see 1
Harper et al., supra, § 1.25, p. 1:123, and cases cited in fns. 25 & 26). Even if we assume arguendo
that plaintiffs could amend their complaint to allege such a fear, an award of damages on that basis
would interfere with the policy of the commission on powerline electric and magnetic fields. As
we have seen, in order to award such damages on a nuisance theory the trier of fact would be
required to find that reasonable persons viewing the matter objectively (1) would experience a
substantial fear that the fields cause physical harm and (2) would deem the invasion so serious that
it outweighs the social utility of SDG&E's conduct. Such findings, however, would be inconsistent
with the commission's conclusion, reached after consulting with DHS, studying the reports of
advisory groups and experts, and holding evidentiary hearings, that the available evidence does
not support a reasonable belief that 60 Hz electric and magnetic fields present a substantial risk
of physical harm, and that unless and until the evidence supports such a belief regulated utilities
need take no action to reduce field levels from existing powerlines.


4. The Inverse Condemnation Cause of Action
(8) Both eminent domain proceedings and inverse condemnation actions implement the
constitutional rule that private property may not be “taken” (U.S. Const., 5th Amend.) or “taken
or damaged” (Cal. Const., art. I, § 19) for public use without just compensation. When a public
entity exercises its power of eminent domain to condemn private property, there is ordinarily
no question that it has “taken or damaged” that property. But the same is not true of inverse
condemnation: “While, in eminent domain litigation, the focus is usually limited to the amount of
compensation owed the property *940  owner under the 'just compensation' clause, in an inverse
condemnation action, the property owner must first clear the hurdle of establishing that the public
entity has, in fact, taken [or damaged] his or her property before he or she can reach the issue of 'just
compensation.' ” (Beaty v. Imperial Irrigation Dist. (1986) 186 Cal.App.3d 897, 903 [231 Cal.Rptr.
128], and cases cited.) ( 9a) In the case at bar plaintiffs do not and cannot allege a sufficient “taking
or damaging” under the law of inverse condemnation.
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(10) A public entity “takes or damages” private property when it causes physical damage to that
property without physically invading it. (E.g., Holtz v. Superior Court (1970) 3 Cal.3d 296 [90
Cal.Rptr. 345, 475 P.2d 441] [withdrawal of lateral support caused by excavation of adjacent
street]; Reardon v. San Francisco (1885) 66 Cal. 492 [6 P. 317] [converse: damage from increased
lateral pressure caused by filling of adjacent street].) As we explained in our discussion of the
cause of action for trespass, plaintiffs do not and cannot allege that the electric and magnetic fields
in this case caused physical damage to their property.


A public entity also “takes or damages” private property when it physically invades that property
in any tangible manner. (E.g., Albers v. County of Los Angeles (1965) 62 Cal.2d 250 [42 Cal.Rptr.
89, 398 P.2d 129] [landslide]; Bauer v. County of Ventura (1955) 45 Cal.2d 276 [289 P.2d 1]
[floodwaters].) Permanent physical invasions of property are takings “even if they occupy only
relatively insubstantial amounts of space and do not seriously interfere with the landowner's use
of the rest of his land.” (Loretto v. Teleprompter Manhattan CATV Corp. (1982) 458 U.S. 419, 430
[73 L.Ed.2d 868, 878, 102 S.Ct. 3164] [30-foot piece of television cable installed on apartment
house roof].) As we also explained in our discussion of the cause of action for trespass, however,
electric and magnetic fields are wholly intangible phenomena that, like television and radio waves,
“occupy” no “space” at all and cannot even be perceived by the senses.


When, as here, the conduct of a public entity results in an intangible intrusion onto the plaintiff's
property that does not physically damage the property, the question whether there has been
a “taking or damaging” of the property sufficient to support a cause of action for inverse
condemnation is more difficult. In these circumstances the plaintiff must allege that the intrusion
has resulted in a burden on the property that is direct, substantial, and peculiar to the property
itself. Thus in Varjabedian v. City of Madera (1977) 20 Cal.3d 285 [142 Cal.Rptr. 429, 572 P.2d
43] (Varjabedian), the defendant city built a sewage treatment plant adjacent to and upwind from
the plaintiffs' farm. The plaintiffs alleged that the plant emitted strong and *941  offensive odors
which the prevailing winds blew directly onto their property, rendering it uninhabitable. The trial
court granted a motion for judgment on the pleadings as to the plaintiffs' cause of action for inverse
condemnation on the ground that recovery on that theory required physical damage to the property.
We reversed the judgment in that respect, holding that the plaintiffs could state a cause of action
for inverse condemnation without alleging physical damage to the property. We reasoned that “If
a plaintiff can establish that his property has suffered a 'direct and peculiar and substantial' burden
as a result of recurring odors produced by a sewage facility ... then the policy favoring distribution
of the resulting loss of market value is strong [citation] and the likelihood that compensation will
impede necessary public construction is relatively slight.” (Id. at p. 298.) Nauseous gases flowing
repeatedly and directly onto the plaintiffs' land, we held, could constitute such a burden. The Courts
of Appeal have applied the same test to inverse condemnation actions based on such intangible
intrusions as jet aircraft noise (Aaron v. City of Los Angeles (1974) 40 Cal.App.3d 471, 493 [115
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Cal.Rptr. 162] [operation of municipal airport]) and traffic noise, dust, and loss of air and light
(Harding v. State of California ex rel. Dept. of Transportation (1984) 159 Cal.App.3d 359, 367
[205 Cal.Rptr. 561] [freeway construction]).


(9b) In the case at bar plaintiffs contend the upgrading of SDG&E's powerlines in 1990 constituted
a “taking or damaging” of their property on three theories. As will appear, none is persuasive.


First, plaintiffs contend that the upgrading of the powerlines constituted a “taking or damaging”
of their property “because it ... served a public use.” This is a non sequitur. Plaintiffs rely on a case
holding that there is no liability in inverse condemnation if a utility takes or damages property for a
private use. (Cantu v. Pacific Gas & Electric Co. (1987) 189 Cal.App.3d 160 [234 Cal.Rptr. 365].)
But the converse does not follow, i.e., it is not true that there is liability for inverse condemnation
merely because a utility improves property for a public use; such liability arises only if in doing so
the utility “takes or damages” private property within the meaning of the constitutional provisions
on eminent domain.


Second, plaintiffs contend that the increased electric and magnetic fields arising from SDG&E's
powerlines “constituted a physical intrusion upon plaintiffs' property which amounted to a per se
taking requiring just compensation without further proof of impact.” As explained above, however,
a claim of inverse condemnation based on electric and magnetic fields is not governed by the
traditional “physical intrusion” cases but by the cases *942  dealing with an intangible intrusion
that does not physically damage the property, i.e., by the rule of Varjabedian, supra, 20 Cal.3d 285.


Third, plaintiffs attempt to bring their case within the Varjabedian rule, but they do not succeed. As
noted above, Varjabedian requires plaintiffs to allege that the intrusion resulted in a burden on the
property that is direct, substantial, and peculiar. Plaintiffs are unable to allege, however, that the
electric and magnetic fields in question caused a direct and substantial burden on their property.


Plaintiffs' repeated claim that such fields caused a diminution in the value of their property does
not supply the missing burden: a diminution in property value is not a “taking or damaging” of
the property, but an element of the measure of just compensation when such taking or damaging is
otherwise proved. Thus in HFH, Ltd. v. Superior Court (1975) 15 Cal.3d 508, 518 [125 Cal.Rptr.
365, 542 P.2d 237], this court held that “a zoning action which merely decreases the market value
of property does not violate the constitutional provisions forbidding uncompensated taking or
damaging ....” Although that was a “regulatory taking” case, our reasoning applies as well to
the present “intrusion taking” case: we explained that “Plaintiffs fail to distinguish between the
'damaged' property which is a requisite for a finding of compensability and the 'damages' by which
courts measure the compensation due. Reasoning backwards, plaintiffs erroneously contend that
since they can calculate damages (by measuring decline in market value), they must have been
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'damaged' within the meaning of the state Constitution.” (Ibid.) Plaintiffs' argument in the case at
bar is equally fallacious.


For the same reason, plaintiffs' reliance on San Diego Gas & Electric Co. v. Daley (1988) 205
Cal.App.3d 1334 [253 Cal.Rptr. 144] (Daley), is misplaced. The case is clearly distinguishable:
Daley was not an inverse condemnation action, but a typical eminent domain proceeding in which
an electric utility exercised its undoubted power to condemn an easement for a new transmission
line across unimproved property. There was no issue as to whether or not the utility had “taken”
the easement, 27  and the property owner did not contest the utility's right to take it. Rather, the
sole issue was the amount of just compensation—specifically, the amount of severance damages—
required for the taking. It was in that context that the Court of Appeal held that severance damages
could include a diminution in the value of the remainder of the property assertedly caused by
prospective buyers' fear of electric and magnetic fields arising from the new transmission line,
regardless of whether that fear was reasonable. (Id. at pp. 1346-1349.) That was all *943  that the
court decided. (11) Cases are not authority, of course, for issues not raised and resolved. (Harris v.
Capital Growth Investors XIV (1991) 52 Cal.3d 1142, 1157 [278 Cal.Rptr. 614, 805 P.2d 873].) 28


27 The easement was plainly visible, being a parcel 200 feet wide stretching across a 4,000-
acre ranch.


28 We therefore need not and do not determine whether we agree with the rule of Daley, supra,
205 Cal.App.3d 1334, 1346-1349, or what limits, if any, should be placed on that rule, or
whether the Court of Appeal in the case at bar was correct in its alternate holding that Potter,
supra, 6 Cal.4th 965, “negates” Daley's premise. Such questions must await a case in which
they are properly raised.


(9c) Plaintiffs also contend the electric and magnetic fields in question caused a direct and
substantial burden on their property because they assertedly changed its “highest and best
use” from a residential property to an “effective utility easement.” Plaintiffs rely on federal
cases holding that airplane flights into and out of an airport may constitute a “taking,” in the
constitutional sense, of an air easement over adjacent private property. (E.g., Griggs v. Allegheny
County (1962) 369 U.S. 84 [7 L.Ed.2d 585, 82 S.Ct. 531]; see also United States v. Causby (1946)
328 U.S. 256 [90 L.Ed. 1206, 66 S.Ct. 1062].) But in such cases the flights were so low, so frequent,
and so noisy that they constituted the “direct and immediate cause” of a substantial impairment of
the owner's use and enjoyment of the property. 29  Here plaintiffs can make no similar allegations;
indeed, they decline to allege that the electric and magnetic fields in question caused them to suffer
any actual physical consequences at all. Plaintiffs cite no case holding that an allegation of fear
that an intangible intrusion may cause future harm to occupants of property is sufficient to charge
a “direct and substantial burden” on the property within the meaning of Varjabedian, supra, 20
Cal.3d 285, and thus to satisfy the “taking or damaging” requirement of the cause of action for
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inverse condemnation. We have found no such authority in our reports, and plaintiffs give us no
reason to adopt such a rule.


29 Thus in Griggs v. Allegheny County, supra, 369 U.S. 84, 87 [7 L.Ed.2d 585, 587-588],
the noise was comparable to that of a “steam hammer” or a “noisy factory,” made normal
conversation and regular sleep impossible, impaired the occupants' health, and rendered their
occupancy of the property “unbearable.” In United States v. Causby, supra, 328 U.S. 256,
259 [90 L.Ed. 1206, 1209], the noise was “startling,” deprived the occupants of sleep, made
them “nervous and frightened,” and killed more than a hundred chickens on the chicken farm
located on the property, destroying its use for that purpose.


VI
Plaintiffs raise a number of additional contentions, but none is persuasive.


(12) First, plaintiffs assert that the commission “has neither expressly nor impliedly asserted
exclusive jurisdiction over EMF issues.” Recognizing that the commission has plainly asserted
its jurisdiction over all regulated *944  electric utilities vis-a-vis local agencies, 30  plaintiffs
argue that the commission has never expressly declared that local courts do not have concurrent
jurisdiction over issues raised by powerline electric and magnetic fields. Plaintiffs rely on the
undoubted fact that “It has never been the rule in California that the commission has exclusive
jurisdiction over any and all matters having any reference to the regulation and supervision of
public utilities.” (Vila v. Tahoe Southside Water Utility (1965) 233 Cal.App.2d 469, 477 [43
Cal.Rptr. 654], italics deleted (Vila).)


30 In Rules Applicable to Transmission Lines, supra, 55 Cal.P.U.C.2d 87, 96, the commission
made the point crystal clear: “we herein declare our intent to exercise exclusive jurisdiction
over all privately owned utility electric facilities in California [i.e., over all the electric
utilities it regulates], and all local agencies are pre-empted.” In the same decision the
commission expressly reaffirmed its exclusive jurisdiction over distribution lines operating
at less than 50 kV. (Id. at p. 99 [“Utility-owned under-50-kV lines remain under the
Commission's exclusive jurisdiction, which may not be pre-empted.”].) As noted above (pt.
I, ante), the lines involved in the case at bar operate at 12 kV and hence fall within that
category.


The argument misses the mark. The question is not whether the commission has declared (or has
the power to declare) local courts to be preempted on this or any other subject; the Legislature
has declared such preemption by enacting section 1759. The question is therefore whether section
1759 applies to this case. That question is answered by applying, as we do herein (pt. V, ante), the
rule of Waters, supra, 12 Cal.3d 1, 11, i.e., that section 1759 prevails over section 2106 unless the
superior court action “would not interfere with or obstruct the commission in carrying out its own
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policies.” Indeed, in Waters (12 Cal.3d at p. 11) the court emphasized that Vila recognized this same
implicit limitation when it held the superior court had jurisdiction to issue a mandatory injunction
compelling a regulated water company to provide service in accordance with its schedule approved
by the commission, because “Existence and exercise of this jurisdiction is in aid and not derogation
of the jurisdiction of the commission.” (233 Cal.App.2d at p. 479.) Putting the point another
way, the Vila court also observed that “California courts have frequently proclaimed concurrent
jurisdiction in the superior court over controversies between utilities and others not inimical to the
purposes of the Public Utility Act.” (Id. at p. 477, italics added.)


(13) Plaintiffs next seek to avoid the rule of Waters, supra, 12 Cal.3d 1, by contending that the
decision should be narrowly limited to its facts, i.e., that it should apply only to a utility—like
the telephone company in that case—that had expressly limited its liability for negligence by the
terms of its tariff. It is true that SDG&E is not such a utility. But nothing in Waters supports so
narrow a reading of that decision, and plaintiffs fail to explain why we should so limit it now, over
two decades after we adopted its rule. *945


Instead, plaintiffs rely on three Court of Appeal decisions holding that Waters did not bar the
superior court action there in issue. But in each of those cases the Court of Appeal applied the
Waters rule, and held that the superior court action was not barred by section 1759 precisely
because it would not hinder or interfere with a broad regulatory policy of the commission. We
have discussed two of the cases above. (Pt. II, ante; Cellular Plus, Inc. v. Superior Court, supra,
14 Cal.App.4th 1224; Stepak v. American Tel. & Tel. Co., supra, 186 Cal.App.3d 633.) The third is
Pierce v. Pacific Gas & Electric Co. (1985) 166 Cal.App.3d 68 [212 Cal.Rptr. 283, 60 A.L.R.4th
709], a personal injury action brought by a homeowner who was hurt when a defective transformer
of a public utility exploded and sent 7,000 volts of electricity into house wiring designed to carry
120 volts. The Court of Appeal reversed a judgment of nonsuit on a cause of action for strict
product liability. As a preliminary matter, the court rejected (at pp. 77-78) a contention that the
superior court lacked jurisdiction under the Waters rule simply because a general regulation (Gen.
Order No. 95) provides that electric supply systems shall be maintained in such a condition as to
give “safe” service and utilities shall “exercise due care to reduce to a minimum” the hazards from
overhead wires. The ruling was correct: the commission had manifestly not determined that the
scientific evidence is insufficient to establish that exploding transformers are a public health risk or
that defective transformers should not be repaired. For the same reason the case is distinguishable
from the matter before us.


By contrast, in two cases discussed above (pt. II, ante) in which the Court of Appeal held the
superior court action was barred under the rule of Waters, the utilities had not limited their liability
by their tariffs—indeed, the cases had nothing to do with such limitations of liability. (Brian
T. v. Pacific Bell, supra, 210 Cal.App.3d 894 [commission policy on blocking sexually explicit
recorded telephone messages]; Schell v. Southern Cal. Edison Co., supra, 204 Cal.App.3d 1039
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[commission policy on rate schedules for baseline gas and electric service to RV parks].) Plaintiffs'
cramped reading of Waters is untenable.


(14) Plaintiffs next claim that the commission itself has conceded that it does not have the
“expertise, authority or exclusive jurisdiction” to resolve the medical and scientific question
whether electric and magnetic fields are hazardous to human health. As purported evidence of this
concession, plaintiffs repeatedly quote the following sentence from the 1990 commission decision
in Kramer-Victor, supra, 37 Cal.P.U.C.2d 413, 453, adding their own creative emphasis: “We
are no more able than any other governmental entity to make a final judgment based on current
information about the *946  potential for health risk stemming from exposure to electromagnetic
fields.” A glance at Kramer-Victor is enough to show that plaintiffs wrench this quotation out
of context. As explained in our analysis of the case above (pt. IV, ante), the commission began
its discussion of the point by observing that “studies to date allow one to reach virtually any
conclusion” as to whether such fields pose a health risk. (37 Cal.P.U.C.2d at p. 452.) The
commission then refused to adopt standards prescribing maximum allowable field levels because
“the information currently available is insufficient to allow for this type of regulation.” (Id. at
p. 453.) It was in that context—current scientific uncertainty—that the commission made the
statement now seized upon by plaintiffs.


When read in that context, it is obvious that the statement was not—as plaintiffs repeatedly imply
—a dramatic confession of a lack of commission expertise to “make a final judgment ... about the
potential for health risk” from such fields. Rather, the statement was a far more prosaic recognition
of the fact that neither the commission nor any other agency could make such a judgment “based
on current information,” i.e., “[b]ecause of the continuing scientific uncertainty” (37 Cal. P.U.C.2d
at p. 453), and would therefore have to take interim measures “until the scientific findings are
more definitive” (ibid.). The scientific research intended to produce those findings, as we have
seen, continues apace.


Plaintiffs also make much of the fact that in its 1993 decision in Electric and Magnetic Fields,
supra, 52 Cal.P.U.C.2d 1, the commission reiterated that DHS is “the state agency best equipped
to assess the scientific evidence” concerning the public health risks, if any, arising from electric
and magnetic fields (id. at p. 8), and is “the appropriate agency to inform us” about any such risks
(id. at p. 27) and “the appropriate agency to define the research needed” to answer that question
(id. at p. 28). Plaintiffs contend these quotations establish that the commission itself “has expressly
rejected any suggestion that it has the exclusive jurisdiction to resolve the health effects issue.”


The commission, however, has never claimed either the sole authority or the sole expertise to
decide whether electric and magnetic fields cause adverse “health effects.” Its constitutional and
statutory powers to ensure that the service and facilities of regulated utilities pose no unreasonable
danger to the public (see pt. III, ante) do not bar it from enlisting the assistance of other state



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990183984&pubNum=0000894&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_894_453&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_453 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990183984&pubNum=894&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_894_452&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_452 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990183984&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990183984&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990183984&pubNum=894&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_894_453&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_453 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990183984&pubNum=894&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_894_453&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_894_453 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994034516&pubNum=894&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994034516&pubNum=894&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994034516&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994034516&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994034516&originatingDoc=Ia57b2a7ffab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





San Diego Gas & Electric Co. v. Superior Court, 13 Cal.4th 893 (1996)
920 P.2d 669, 55 Cal.Rptr.2d 724, 65 USLW 2192, Util. L. Rep. P 26,574...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 49


agencies (or private contractors) in carrying out its responsibilities. And when the issue is a
potential cancer risk, DHS is a *947  logical partner. 31  The Legislature recognized as much when,
as explained above (pt. IV, ante), it specifically directed the commission to enlist the cooperation
of DHS in identifying and then conducting high-priority research projects in order “to establish
whether exposure to electromagnetic fields caused by electrical utility generating and transmission
facilities presents an unreasonable cancer risk” (Stats. 1988, ch. 1551, § 1, subd. (b), p. 5566). In
these circumstances, the fact that the commission has asked DHS to manage the four-year research
program that it ordered into effect in 1993 as one component of its general interim policy on this
subject (Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d 1, 21-22) does not mean that it is
not the commission's policy.


31 Among its many public health responsibilities, DHS is directed by statute to establish and
operate a statewide cancer-reporting system (Health & Saf. Code, § 103885) and to conduct
“a program of epidemiological assessments of the incidence of cancer.” (Id., § 103875, subd.
(a).) Epidemiological studies, of course, are one of the principal methods of research into
possible carcinogenic effects of electric and magnetic fields.


(15) Plaintiffs next assert that their action would not interfere with commission policy on electric
and magnetic fields because the commission has not made “a final and conclusive determination”
that such fields are in fact dangerous; rather, the commission has found only that the scientific
evidence is insufficient to establish such fields are dangerous and further research is needed. In
these circumstances, plaintiffs reason, a determination by the superior court that such fields are
dangerous, “based upon review of all applicable medical and scientific literature, and informed
by the expert opinion of EMF scientists,” would not conflict with any “declared” policy of the
commission.


The reasoning is unsound. After reviewing the current scientific evidence the commission has
determined that it is not sufficient at this time to establish that electric and magnetic fields are
dangerous, and on that basis has adopted a detailed interim policy on the subject whose seven
principal components we have discussed above (pt. IV, ante) and need not now repeat. A superior
court determination that essentially the same evidence is sufficient to answer the question and that
such fields are in fact dangerous would plainly undermine and interfere with that policy.


Apparently seeking to show that the scientific evidence before the superior court would be
significantly different from that reviewed by the commission, plaintiffs claim “There have been
many positive studies of EMF-cancer [i.e., epidemiological studies finding a ”positive association“
between such fields and cancer] reported in the scientific literature since the 1993 PUC order [i.e.,
Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d 1].” *948  Plaintiffs cite only one such
study, however, a study reported in 1995 that found an increased incidence of brain cancer (but no
increase in leukemia) among electric utility workers. (Savitz & Loomis, Magnetic Field Exposure
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in Relation to Leukemia and Brain Cancer Mortality Among Electric Utility Workers (1995) 141
Am. J. Epidemiology 123.)


While interesting, the report of a single positive epidemiological study (or even a number of
such studies) in 1995 has not changed the broad scientific consensus on which the commission
predicated its policy decision in 1993: for example, in the same year (1995) at least three
noteworthy expressions of that consensus reiterated the view that the scientific evidence is still
insufficient to establish that electric and magnetic fields are a health hazard. First, a report prepared
by Oak Ridge National Laboratory and published by the National Institute of Environmental
Health Sciences and the United States Department of Energy stated that “We do not know at
this point whether EMF exposure from power frequency sources constitutes a health hazard.
Therefore, we cannot determine levels of exposure which are 'safe' or 'unsafe.' ” (NIEHS &
USDE Q&A, supra, p. 29.) Second, the American Physical Society 32  recently issued a formal
statement declaring that “The scientific literature and the reports of reviews by other panels show
no consistent, significant link between cancer and power line fields.... While it is impossible to
prove that no deleterious health effects occur from exposure to any environmental factor, it is
necessary to demonstrate a consistent, significant, and causal relationship before one can conclude
that such effects do occur. From this standpoint, the conjectures relating cancer to power line
fields have not been scientifically substantiated.” (Council of Am. Physical Society, Power Line
Fields and Public Health (April 1995).) Third, the American Medical Association (AMA) likewise
adopted a policy statement declaring that the association “will continue to monitor developments
and issues relating to the effects of electric and magnetic fields, even though no scientifically
documented health risk has been associated with the usually occurring levels of electromagnetic
fields; ....” (AMA Policy Compendium (1995) Policy No. 460.938, italics added.) 33


32 The American Physical Society is a nonprofit scientific and educational organization. It is
the principal membership body of physicists in the United States, representing over 43,000
physicists in academia, industry, and government.


33 The same conclusion is expressed in an amicus curiae brief filed in this court by 17 prominent
physicists, epidemiologists, biochemists, and physicians, including among their number 6
Nobel laureates.


Plaintiffs also stress that the commission has not expressly prohibited utilities from taking steps
to mitigate electric and magnetic fields arising from existing powerlines. But as we have seen, the
commission has repeatedly declared, as an element of its general policy on such fields, that unless
*949  and until it issues new regulations providing otherwise utilities are not required to take any
steps to reduce field levels from existing powerlines. A superior court action requiring a regulated
utility to take such a step would plainly undermine and interfere with that policy.
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(16) Plaintiffs next claim the commission has not in fact adopted a uniform statewide policy on
electric and magnetic fields, but has left this crucial matter to the discretion of the individual
utilities. They premise this claim on a portion of the commission's 1993 decision on the subject
(Electric and Magnetic Fields, supra, 52 Cal.P.U.C.2d 1, 10-11) in which the commission
discussed a proposal by the utilities to authorize them to adopt “design guidelines” to follow in
mitigating electric and magnetic field levels from new powerline facilities. Plaintiffs seize on the
fact that the utilities argued to the commission that uniform guidelines applying to all projects and
all utilities would not be feasible because exceptions might be justified for some projects and the
utilities do not all use the same engineering design methods.


The point lacks merit on two grounds. First, although it agreed in principle to the idea of design
guidelines drafted by the utilities, the commission made it clear that in practice they were to be
as uniform as possible: “Although each utility may have unique engineering designs, there should
be a concerted attempt to standardize EMF design guidelines to the maximum extent possible.
The policies we outline in this decision have as one of their goals the standardization, to the
extent possible, across the state of utility EMF policies.” (Electric and Magnetic Fields, supra,
52 Cal.P.U.C.2d 1, 11.) Second, as we have seen (pt. IV, ante), the commission's order on such
guidelines was merely one of at least seven components of a general policy on powerline electric
and magnetic fields that it adopted in its 1993 decision and that was expressly intended to be
uniform and statewide in application. The commission retains, of course, the ultimate authority
to regulate the siting and design of powerlines, whether for the purpose of mitigating electric and
magnetic field levels or for any other public safety reason: as the commission stated in its 1994
decision quoted above, the utilities must follow its current mitigation policy “until such time as
the Commission issues new guidelines ....” (Rules Applicable to Transmission Lines, supra, 55
Cal.P.U.C.2d at p. 100.)


(17) Plaintiffs also assert that “This is not a case where the plaintiffs are claiming damages from an
existing power line which the utility did nothing to alter or upgrade.” Rather, plaintiffs emphasize
that in 1990 SDG&E upgraded the powerlines here in issue, increasing the electric and magnetic
*950  field levels on their property. On this basis they contend the present action would be “in
aid and not in derogation of the jurisdiction of the commission” (Vila, supra, 233 Cal.App.2d at
p. 479) because it would further the commission's policy of requiring utilities to take no-cost or
low-cost steps to mitigate electric and magnetic fields arising from new or upgraded projects. The
point lacks merit. As we have seen, the commission adopted the foregoing policy in general terms
in Kramer-Victor, supra, 37 Cal.P.U.C.2d 413, 453, and in specific terms in Electric and Magnetic
Fields, supra, 52 Cal.P.U.C.2d 1, 9, and in so doing both decisions expressly excluded “existing
facilities.” Here the 1990 upgrade of SDG&E's powerlines took place before those decisions were
rendered; with respect to those decisions, therefore, the powerlines in question were an “existing
facility.” 34
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34 We need not consider at any length plaintiffs' argument that the cited commission decisions
should not be applied “retroactively.” As SDG&E correctly points out, if that argument
were accepted the commission's distinction between new and “existing” facilities would be
meaningless because there would be no “existing” facilities as of the date each decision was
rendered.


(18) Apparently seeking to avoid this result, plaintiffs again change their theory and now contend
that although the commission did not require SDG&E to mitigate electric and magnetic field levels
when it upgraded its powerlines in 1990, a jury could nevertheless find it “negligent” for not doing
so. The claim is untenable. There is no suggestion of this theory in the complaint. 35  But even if
we assume arguendo that plaintiffs could amend their complaint to allege such “negligence,” an
award of damages on that theory would plainly undermine the commission's policy by holding the
utility liable for not doing what the commission has repeatedly determined that it and all similarly
situated utilities were not required to do.


35 It will be remembered that the only counts based on negligence alleged in the complaint are
negligent infliction of emotional distress (count 3) and negligent product liability (count 5),
both of which are causes of action for personal injury rather than property damage.


(19) Finally, plaintiffs contend that to bar their superior court action under section 1759 as
construed in Waters, supra, 12 Cal.3d 1, will deprive them of three constitutional rights. No such
deprivations appear.


First, plaintiffs contend they will be denied their right to “just compensation” (U.S. Const., 5th
Amend.; Cal. Const., art. I, § 19) because the commission has no power to award damages. But as
explained above (pt. V.4., ante), plaintiffs do not and cannot allege a “taking or damaging” of their
property that is a constitutional prerequisite to such compensation on an inverse condemnation
theory.


Second, plaintiffs assert that the commission failed to give them their due process rights of notice
and opportunity to be heard “and to object to any *951  application of the [commission's] orders to
their property.” The point is untenable. We assume that plaintiffs are referring to the commission
“orders” that resulted from its 1991 order instituting investigation into powerline electric and
magnetic fields (OII No. 91-01-012) and its 1993 interim decision on that subject (Electric and
Magnetic Fields, supra, 52 Cal.P.U.C.2d 1). However, those proceedings were not quasi-judicial
but quasi-legislative in character, designed not to adjudicate individual rights and obligations but to
develop a legislative record and adopt a general policy or promulgate general regulations. “There
is no constitutional requirement for any hearing in a quasi legislative proceeding.” (Franchise
Tax Board v. Superior Court (1950) 36 Cal.2d 538, 549 [225 P.2d 905].) A fortiori, there is
no constitutional requirement that all private parties who might conceivably be affected by the
outcome of such a proceeding be given notice and opportunity to be heard.
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Third, plaintiffs complain they were denied their right to jury trial, apparently referring to their
right to receive “just compensation, ascertained by a jury unless waived ....” (Cal. Const., art. I,
§ 19.) But as we reaffirmed in Hensler v. City of Glendale (1994) 8 Cal.4th 1, 15 [32 Cal.Rptr.2d
244, 876 P.2d 1043], “the right to jury trial applies in inverse condemnation actions, but that right
is limited to the question of damages.” There is no right to jury trial on the issue whether there
has been a taking in the first instance.


The judgment of the Court of Appeal is affirmed.


George, C. J., Kennard, J., Baxter, J., Werdegar, J., Chin, J., and Brown, J., concurred. *952


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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189 Cal.App.4th 225
Court of Appeal, Third District, California.


William R. SARALE et al., etc., Plaintiffs and Appellants,
v.


PACIFIC GAS & ELECTRIC COMPANY, Defendant and Respondent.
Richard G. Wilbur, as Trustee, etc., Plaintiff and Appellant,


v.
Pacific Gas & Electric Company, Defendant and Respondent.


Nos. C059873, C060515.
|


Oct. 15, 2010.
|


Rehearing Denied Nov. 9, 2010.
|


Review Denied Jan. 26, 2011. *


* Kennard, J., is of the opinion that the petition should be granted.


Synopsis
Background: Landowners brought action against utility, alleging that utility engaged in excessive
trimming of commercially productive walnut trees located under utility's power lines. The Superior
Court, San Joaquin County, No. CV033900, Carter P. Holly, J., dismissed the action, and
landowners appealed. Other landowner brought similar action against utility, and the Superior
Court, Yuba County, No. YCSCCVCV80000252, Debra L. Givens, J., dismissed the action, and
other landowner appealed.


Holdings: On consolidated appeal, the Court of Appeal, Sims, J., held that:


[1] California Public Utilities Commission's authority includes regulating tree trimming around
power lines;


[2] Commission had exercised its authority to adopt a regulatory policy relating to tree trimming
around power lines;
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[3] court action would hinder or interfere with Commission's exercise of regulatory authority and
thus Commission had sole jurisdiction; and


[4] utility had an easement on landowners' property.


Affirmed.


Scotland, Acting P.J., concurred with opinion.


Robie, J., dissented with opinion.


West Headnotes (22)


[1] Public Utilities Powers and Functions
The California Public Utilities Commission is a state agency of constitutional origin with
far-reaching duties, functions, and powers, including the power to fix rates, establish rules,
hold various types of hearings, award reparation, and establish its own procedures. West's
Ann.Cal. Const. Art. 12, §§ 1–6.


[2] Public Utilities Powers and Functions
The Legislature, which has the plenary power to confer additional authority and
jurisdiction upon the California Public Utilities Commission, can broaden the
Commission's authority. West's Ann.Cal. Const. Art. 12, § 5.


1 Cases that cite this headnote


[3] Public Utilities Powers and Functions
The Public Utilities Act vests the California Public Utilities Commission with broad
authority to supervise and regulate every public utility in the State, which authorizes the
Commission to do all things, whether specifically designated in the Public Utilities Act or
in addition thereto, which are necessary and convenient in the exercise of its jurisdiction
over public utilities. West's Ann.Cal.Pub.Util.Code § 201 et seq.


2 Cases that cite this headnote
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[4] Electricity In general;  easements
California Public Utilities Commission's authority includes regulating tree trimming
around power lines. West's Ann.Cal.Pub.Util.Code §§ 701, 768.


4 Cases that cite this headnote


[5] Electricity In general;  easements
California Public Utilities Commission had exercised its authority to adopt a regulatory
policy relating to tree trimming around power lines, for purposes of determining whether
Commission had sole jurisdiction over landowners' claims regarding alleged excessive
trimming of commercially productive walnut trees located under utility's power lines; rule
provided that “Where overhead wires pass through trees, safety and reliability of service
demand that tree trimming be done in order that wires may clear branches and foliage by
a reasonable distance,” and required minimum clearances to be maintained according to
a table.


10 Cases that cite this headnote


[6] Electricity In general;  easements
Court action on landowners' claims that utility engaged in excessive trimming of
commercially productive walnut trees located under utility's power lines would hinder
or interfere with the exercise of regulatory authority by the California Public Utilities
Commission, which had adopted a regulatory policy relating to tree trimming around
power lines, and thus Commission had sole jurisdiction over the claims; Commission
had determined a minimum trimming clearance which recognized that, in certain
situations, safety considerations would demand that trimming exceed the minimum, and
allowing owners of land containing overhead power lines to seek individualized judicial
determinations of what might be “necessary” or “proper” vegetation would cause a
regulatory nightmare for the Commission. West's Ann.Cal.Pub.Util.Code § 1759.


See Cal. Jur. 3d, Public Utilities, § 110; Cal. Civil Practice (Thomson Reuters 2010)
Environmental Litigation, § 1:46; Weil & Brown, Cal. Practice Guide: Civil Procedure
Before Trial (The Rutter Group 2010) ¶ 3:123.3 (CACIVP Ch. 3-A); 6 Miller & Starr, Cal.
Real Estate (3d ed. 2001) § 15:55; 2 Witkin, Cal. Procedure (5th ed. 2008) Courts, § 211;
8 Witkin, Summary of Cal. Law (10th ed. 2005) Constitutional Law, § 1089.


9 Cases that cite this headnote
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[7] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
The California Public Utilities Commission has exclusive jurisdiction over the regulation
and control of utilities, and once it has assumed jurisdiction, it cannot be hampered,
interfered with, or second-guessed by a concurrent superior court action addressing the
same issue.


[8] Electricity In general;  easements
The question of whether tree trimming underneath power lines must exceed the minimum
standards on any particular section of an overhead power line is a factual issue that is
within the exclusive jurisdiction of the California Public Utilities Commission to decide.
West's Ann.Cal.Pub.Util.Code § 1759.


1 Cases that cite this headnote


[9] Administrative Law and Procedure Exhaustion of Administrative Remedies
Exhaustion of administrative remedies is usually the correct answer to challenge of a
regulatory rule.


[10] Administrative Law and Procedure Nature and purpose
The purpose of the rule of exhaustion of administrative remedies is to provide an
administrative agency with the opportunity to decide matters in its area of expertise prior to
judicial review; the decisionmaking body is entitled to learn the contentions of interested
parties before litigation is instituted.


[11] Public Utilities Orders
California Public Utilities Commission uses the same standard as California courts to
decide if a temporary restraining order (TRO) should be issued; under this standard, the
moving party must show (1) irreparable injury to the moving party without the TRO, (2)
no harm to the public interest, (3) no substantial harm to other interested parties, and (4)
a likelihood of prevailing on the merits.


[12] Public Utilities Regulation
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The California Public Utilities Commission may grant timely and appropriate relief in
instances of excessive vegetation management by a California utility company.


[13] Electricity In general;  easements
Utility, which was granted “the right of erecting, constructing, reconstructing, replacing,
repairing, maintaining and using for the transmission and distribution of electricity, a single
line of towers and wires suspended thereon and supported thereby, and wires for telephone
and telegraph purposes, and all necessary and proper appliances and fixtures for use in
connection therewith, and also a right of way along the same of a uniform width of 25 feet,
together with the right of ingress thereto and egress therefrom,” and which additionally
was given the “full right and liberty of cutting and clearing away all trees and brush on
either side of said center line whenever necessary or proper for the convenient use and
enjoyment of the said line of towers and wires and right of way,” had an easement on
landowners' property, which contained commercially productive walnut trees underneath
utility's power lines.


[14] Appeal and Error Objections and exceptions;  demurrer
On appeal from a judgment of dismissal after the sustaining of a demurrer, a court must
treat as true not only the complaint's material factual allegations, but also facts that may
be implied or inferred from those expressly alleged.


5 Cases that cite this headnote


[15] Appeal and Error Objections and exceptions;  demurrer
On appeal from a judgment of dismissal after the sustaining of a demurrer, a court accepts
as true both facts alleged in the text of the complaint and facts appearing in exhibits
attached to it; if the facts appearing in the attached exhibit contradict those expressly
pleaded, those in the exhibit are given precedence.


7 Cases that cite this headnote


[16] Electricity In general;  easements
Landowners' bare allegation in complaint against utility regarding trimming of walnut
trees, in which landowners stated that they did not admit that utility's easement, a copy of
which landowners attached to their complaint, burdened their property, was insufficient to
negate the clear facts of the pleaded right-of-way as required to survive utility's demurrer;
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landowners pleaded no facts suggesting that the plain terms of the right-of-way were
ambiguous or uncertain. West's Ann.Cal.Civ.Code § 806.


1 Cases that cite this headnote


[17] Easements Trial
The scope of an easement presents a question of law rather than a factual dispute.


[18] Easements By express grant or reservation
The extent of a servitude is determined by the terms of the grant. West's Ann.Cal.Civ.Code
§ 806.


1 Cases that cite this headnote


[19] Easements By express grant or reservation
In construing an instrument conveying an easement, the rules applicable to the construction
of deeds generally apply.


1 Cases that cite this headnote


[20] Appeal and Error Easements
Easements By express grant or reservation
The instrument conveying an easement, unless it is ambiguous, must be construed by a
consideration of its own terms; the meaning and intent thereof is a question of law and
the reviewing court is not bound by the trial court's findings and conclusions regarding
such intent and meaning.


1 Cases that cite this headnote


[21] Pleading Facts well pleaded
Pleading Inferences and conclusions of fact
Pleading Conclusions of law and construction of written instruments
The court treats a demurrer as admitting all material facts properly pleaded, but not
contentions, deductions, or conclusions of fact or law.


3 Cases that cite this headnote
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[22] Appeal and Error Verdict, Findings, Sufficiency of Evidence, and Judgment
A correct judgment must be affirmed regardless of the trial court's reasoning.
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Opinion


SIMS, J.


*230  These consolidated appeals involve claims by plaintiff landowners that Pacific Gas &
Electric Company (PG & E) engaged in excessive trimming of commercially productive walnut
trees located under the utility's power lines. The first appeal is taken by plaintiffs William R. Sarale
and Julie Ann Sarale from a judgment of dismissal entered by the San Joaquin Superior Court. The
second appeal is taken by plaintiff Richard G. Wilbur, as a trustee, from a judgment of dismissal
entered by the Yuba County Superior Court.


The trial courts in both cases sustained PG & E's demurrers without leave to amend and dismissed
the complaints pursuant to Public Utilities Code section 1759. 1  Section 1759 bars actions in
superior court that will hinder or interfere with the exercise of regulatory authority by the California
Public Utilities Commission (the commission). (San Diego Gas & Electric Co. v. Superior Court
(1996) 13 Cal.4th 893, 918 & fn. 20, 55 Cal.Rptr.2d 724, 920 P.2d 669 (Covalt ).)


1 Undesignated statutory references are to the Public Utilities Code.
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Subdivision (a) of section 1759 provides: “No court of this state, except the Supreme Court
and the court of appeal, to the extent specified in this article, shall have jurisdiction to review,
reverse, correct, or annul any order or decision of the commission or to suspend or delay the
execution or operation thereof, or to enjoin, restrain, or interfere with the commission in the
performance of its official duties, as provided by law and the rules of court.”


On appeal, the Sarales contend the trial court erred by failing to (1) adjudicate their claims under
section 2106, 2  (2) determine whether the easement *231  PG & E claims actually exists under
Code of Civil Procedure section 1060, 3  and (3) consider **28  their claim for interference with
their property rights under Civil Code section 52.1. 4


2 Section 2106 provides in pertinent part: “Any public utility which does, causes to be done,
or permits any act, matter, or thing prohibited or declared unlawful, or which omits to do
any act, matter, or thing required to be done, either by the Constitution, any law of this State,
or any order or decision of the commission, shall be liable to the persons or corporations
affected thereby for all loss, damages, or injury caused thereby or resulting therefrom.... An
action to recover for such loss, damage, or injury may be brought in any court of competent
jurisdiction by any corporation or person.”


3 Code of Civil Procedure section 1060 provides in pertinent part: “Any person interested
under a written instrument, excluding a will or a trust, or under a contract, or who desires a
declaration of his or her rights or duties with respect to another, or in respect to, in, over or
upon property, or with respect to the location of the natural channel of a watercourse, may,
in cases of actual controversy relating to the legal rights and duties of the respective parties,
bring an original action or cross-complaint in the superior court for a declaration of his or her
rights and duties in the premises, including a determination of any question of construction or
validity arising under the instrument or contract. He or she may ask for a declaration of rights
or duties, either alone or with other relief; and the court may make a binding declaration of
these rights or duties, whether or not further relief is or could be claimed at the time.”


4 Civil Code section 52.1, subdivision (b), provides: “Any individual whose exercise or
enjoyment of rights secured by the Constitution or laws of the United States, or of rights
secured by the Constitution or laws of this state, has been interfered with, or attempted to
be interfered with, ... may institute and prosecute in his or her own name and on his or her
own behalf a civil action for damages, including, but not limited to, damages under Section
52, injunctive relief, and other appropriate equitable relief to protect the peaceable exercise
or enjoyment of the right or rights secured.”


Wilbur contends the trial court erred in dismissing his case when the court had jurisdiction to
adjudicate his claim that PG & E engaged in unreasonable tree trimming practices.
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We shall conclude that the superior court has jurisdiction to determine whether a utility has a power
line easement over a particular property. However, trial courts lack jurisdiction to adjudicate claims
that a power utility has engaged in excessive trimming or unreasonable vegetation management
when the utility has acted under guidelines or rules set forth by the commission. Section
1759 safeguards the commission's ability to implement statewide safety protocols from being
undermined by an unworkable patchwork of conflicting determinations regarding what constitutes
necessary or proper management of power lines. In short, challenges to PG & E's tree trimming
as unreasonable, unnecessary, or excessive lie within the exclusive jurisdiction of the commission
to decide.


Although the Sarales seek a judicial determination with respect to whether PG & E has an easement
at all, this claim is defeated by the Sarales' own first amended complaint, which pleaded and
attached a right-of-way in favor of PG & E.


*232  Accordingly, we shall affirm the judgments of dismissal in the Sarales' and Wilbur's cases.


FACTUAL AND PROCEDURAL BACKGROUND


The Sarale Case


We take the following facts from the Sarales' first amended complaint. (See White v. State of
California (2001) 88 Cal.App.4th 298, 304, 105 Cal.Rptr.2d 714 [on review of dismissal after
sustaining of demurrer, we “assume the truth of all facts properly pled and the truth of facts that
may be implied or inferred from these allegations”].)


The Sarales own land on East Eight Mile Road in Linden. PG & E claims an easement across the
Sarales' land for electric transmission lines pursuant to a written grant of right-of-way dating from
1915. The right-of-way gives PG & E “the right of erecting, constructing, reconstructing, replacing,
repairing, maintaining and using for the transmission and distribution of electricity, a single line of
towers and wires suspended thereon and supported thereby, and wires for telephone and telegraph
purposes, and all necessary and proper ... appliances and fixtures for use in connection therewith,
and also a right of way along the same of a uniform width of 25 feet ..., together with the right
of ingress thereto and egress therefrom....” **29  The right-of-way further gives PG & E “full
right and liberty of cutting and clearing away all trees and brush on either side of said center line
whenever necessary or proper for the convenient use and enjoyment of the said line of towers and
wires and right of way....”
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Until November 2004, PG & E periodically trimmed the Sarales' walnut trees beneath the
transmission lines approximately 10 feet away from the lines. After November 2004, however,
over the Sarales' protest, PG & E began trimming the walnut trees up to 20 feet away from the
lines, “thereby physically destroying large portions of and rendering unproductive what had been
producing trees.”


In March 2005, the Sarales filed a claim for damages with PG & E. In its August 2005 denial,
PG & E asserted it was “legally mandated to take appropriate measures to maintain vegetation
clearances and, accordingly, we have trimmed and continue to trim all trees that may interfere with
our electric power lines—pursuant to both our rights under our easement/right of way as well as
the rules and regulations under which we are required to operate.”


In October 2007, the Sarales sued PG & E for damages and declaratory and injunctive relief.
The Sarales denied the existence of the utility easement on *233  their land. Alternatively, if
the easement were found to exist, they sought a declaration that PG & E was “authorized by
law to trim no further than the distance established by the [commission], radially measured at
time of trimming, and not further, without [the Sarales'] permission,” as well as a declaration
that “the scope of ... any easement existing” was defined by PG & E's “use of the claimed
easement ... throughout the eighty-nine years prior ... in which trimming was performed in
accordance with the 10 foot safety limit prescribed by law.” They sought an injunction preventing
PG & E from “destroying vegetation or trimming crops under cultivation ... to the extent that such
activity exceeds acts authorized, regulated or controlled within the exclusive jurisdiction of the
[commission].” They also sought damages for trespass and deprivation of their civil rights, as well
as statutory civil penalties and attorney fees.


PG & E demurred to the first amended complaint, contending (among other things) that section
1759 barred the court from exercising jurisdiction over the Sarales' claims because to do so would
interfere with “an ongoing supervisory or regulatory program over which the [commission] has
sole jurisdiction.” The utility also filed a motion to strike various portions of the first amended
complaint dealing with the trespass cause of action, the prayer for treble damages, and the prayer
for a “prior restraint” on PG & E's speech relating to tree trimming regulations. 5


5 The Sarales later voluntarily dismissed that portion of their injunctive relief cause of action
relating to the prayer for a “prior restraint” on PG & E's speech relating to tree trimming
regulations.


The trial court sustained the demurrer without leave to amend. The court reasoned: “The acts
alleged by [the Sarales] herein, involving and related to ... PG & E's vegetation management
practices under and around its power lines, fall within the [commission]'s regulatory jurisdiction.
This court therefore has no jurisdiction over [the Sarales'] first amended complaint for damages
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and declaratory and injunctive relief and is preempted from issuing any rulings thereon. Before
proceeding against PG & E in superior court ... [the Sarales] must first seek a finding from the
**30  [commission] that PG & E's vegetation management practices are excessive or otherwise
out of conformance with [commission] regulations. If the [commission] found in [the Sarales']
favor on these matters, [the Sarales] might then seek damages before [the superior court] for the
wrongs they allege.”


Despite sustaining the demurrer without leave to amend, the trial court also purported to grant PG
& E's motion to strike various portions of the complaint.


The Sarales filed a timely notice of appeal from the judgment of dismissal.


*234  The Wilbur Case


We take the following facts from Wilbur's first amended complaint.


Wilbur is the owner of property on Speckert Road in Yuba County that has been in his family
since 1957. In 1908, by virtue of a written grant of right-of-way, PG & E's predecessor in interest
acquired “the right and easement of erecting, constructing, re-constructing, replacing, repairing,
maintaining and using, from time to time as [PG & E] may see fit, for the transmission and
distribution of electricity, and for all purposes connected therewith, upon, across, over and under
the lands hereinafter described, conduits and lines, or lines, of poles and towers or either, and
wires suspended thereon and supported thereby, and other structures, and wires for telephone and
telegraph purposes, and all necessary and proper cross-arms, braces, connections, fastenings and
other appliances and fixtures for use in connection therewith, and also a right of way and easement
for the said structures and purposes, of a uniform width of one hundred (100) feet, the center line
of which is hereinafter described, together with the right of ingress thereto and egress therefrom,
upon, over, and across the said lands....” The right-of-way provides that the utility will “have
full right and liberty of using such right of way for all purposes connected with the construction,
maintenance and use of said lines of poles or towers, wires, conduits and other structures.” The
right-of-way also provides, however, that the utility “shall avoid, so far as it reasonably can,
interfering with the use by [Wilbur] of such lands for mining, agricultural and other purposes.”


Wilbur's family has grown walnut trees in the easement area since the mid-1960's, and until 2008
PG & E had been trimming the trees periodically to a height of 12 feet to keep them clear of the
power lines. In February 2008, however, Wilbur learned that PG & E planned to trim approximately
80 walnut trees to a height of seven feet and 40 trees to a height of 10 feet. A normal productive
walnut tree is at least 12 feet high; a seven-foot tree is unproductive and worthless.
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In March 2008, Wilbur objected to the “unreasonable tree trimming” and informed PG & E that
any entry into the easement by PG & E or its contractors without Wilbur's permission would be
considered a trespass.


On March 27, 2008, Wilbur sued PG & E for injunctive and declaratory relief to prevent PG
& E from “unreasonably pruning trees and vegetation to the extent that they are destroyed or
made economically unuseable” and to obtain a judicial determination that “the current and historic
easement use is the limit of the easement despite any written description to the contrary” and a
declaration of “the nature and extent of the pruning allowed to PG & E under the easement, and
the limits on the easement.”


*235  PG & E demurred to the first amended complaint, contending the court did not have
jurisdiction to interfere with the commission's regulation, supervision, and inspection **31  of
PG & E's vegetation management program and that injunctive relief would interfere with the rules
and regulations of various agencies.


The trial court sustained the demurrer without leave to amend and dismissed Wilbur's complaint.
The court reasoned the commission has “broad authority ... to mandate utility line vegetation
clearance requirements, and ... the Superior Court lacks jurisdiction to invalidate, alter, or to
otherwise interfere with the [commission]'s exercise of its jurisdiction.” The court also concluded
PG & E was “not limited to ‘historical use’ of the easement, but may comply with the [commission]
requirements, even to the extent that compliance exceeds ‘historical use.’ ”


Wilbur filed a timely notice of appeal from the judgment of dismissal.


DISCUSSION


I


Constitutional and Statutory Provisions Relating to the Commission


[1]  [2]  “The commission is a state agency of constitutional origin with far-reaching duties,
functions, and powers ... including the power to fix rates, establish rules, hold various types
of hearings, award reparation, and establish its own procedures.” (Consumers Lobby Against
Monopolies v. Public Utilities Com. (1979) 25 Cal.3d 891, 905, 160 Cal.Rptr. 124, 603 P.2d
41, citing Cal. Const., art. XII, §§ 1–6.) In addition, the Legislature, which has the “ ‘plenary
power ... to confer additional authority and jurisdiction upon the commission,’ ” can broaden the



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979126677&pubNum=661&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979126677&pubNum=661&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979126677&pubNum=661&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART12S1&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART12S6&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Sarale v. Pacific Gas & Electric Co., 189 Cal.App.4th 225 (2010)
117 Cal.Rptr.3d 24, 10 Cal. Daily Op. Serv. 13,222, 2010 Daily Journal D.A.R. 15,900


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


commission's authority. (Consumers Lobby Against Monopolies, supra, at p. 905, 160 Cal.Rptr.
124, 603 P.2d 41, quoting Cal. Const., art. XII, § 5).


[3]  Employing its plenary power, the Legislature enacted the Public Utilities Act (§ 201 et seq.),
which “vests the commission with broad authority to ‘supervise and regulate every public utility
in the State.’ ” (Covalt, supra, 13 Cal.4th at p. 915, 55 Cal.Rptr.2d 724, 920 P.2d 669.) This broad
authority authorizes the commission to “ ‘do all things, whether specifically designated in [the
Public Utilities Act] or in addition thereto, which are necessary and convenient’ in the exercise
of its jurisdiction over public utilities.” (Ibid., italics omitted.) “ ‘The commission's authority has
been liberally construed’ [citation], and includes not only administrative but also legislative and
judicial powers.” (Ibid.)


*236  Commission action is subject to judicial review, the “manner and scope” of which is
established by the Legislature. (Cal. Const., art. XII, § 5.) “Pursuant to this constitutional provision,
the Legislature enacted article 3 of chapter 9 of the Public Utilities Act, entitled ‘Judicial
Review’ (§ 1756 et seq.),” which “prescribes a method of judicial review that is narrow in both
‘manner and scope.’ ” (Covalt, supra, 13 Cal.4th at p. 915, 55 Cal.Rptr.2d 724, 920 P.2d 669.)
Among the provisions of that article is subdivision (a) of section 1759, which provides that “[n]o
court of this state, except the Supreme Court and the court of appeal, to the extent specified in
this article, shall have jurisdiction to review, reverse, correct, or annul any order or decision of
the commission or to suspend or delay the execution or operation thereof, or to enjoin, restrain,
or interfere with the commission in the performance of its official duties, as provided by law and
the rules of court.”


Despite this limitation on the jurisdiction of trial courts to review commission rules and decisions,
the Legislature has provided for a private right of action **32  against utilities for unlawful
activities and conduct. Specifically, section 2106 provides for an action to recover for loss, damage,
or injury “in any court of competent jurisdiction” by any corporation or person against “[a]ny
public utility which does, causes to be done, or permits any act, matter, or thing prohibited or
declared unlawful, or which omits to do any act, matter, or thing required to be done, either by the
Constitution, any law of this State, or any order or decision of the commission.”


“[R]ecognizing a potential conflict between sections 2106 and 1759,” the California Supreme
Court “has held section 2106 ‘must be construed as limited to those situations in which an award
of damages would not hinder or frustrate the commission's declared supervisory and regulatory
policies.’ ” (Koponen v. Pacific Gas & Elec. Co. (2008) 165 Cal.App.4th 345, 351, 81 Cal.Rptr.3d
22 (Koponen ), quoting Waters v. Pacific Telephone Co. (1974) 12 Cal.3d 1, 4, 114 Cal.Rptr. 753,
523 P.2d 1161 (Waters ).)
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In Covalt, the Supreme Court “ ‘established a three-part test to determine whether an action is
barred by section 1759: (1) whether the commission had the authority to adopt a regulatory policy;
(2) whether the commission had exercised that authority; and (3) whether the superior court action
would hinder or interfere with the commission's exercise of regulatory authority.’ ” (Koponen,
supra, 165 Cal.App.4th 345, 351, 81 Cal.Rptr.3d 22.)


With this background, we turn to the question of whether section 1759 bars the superior court from
exercising jurisdiction over the Sarales' and Wilbur's claims against PG & E.


*237  II


Jurisdiction over Claims of Excessive Tree Trimming by Electric Utility Companies


A


Part 1 of the Covalt Test: the Commission Has Authority
to Regulate Tree Trimming around Power Lines


[4]  The Sarales concede the commission “has authority to regulate trimming distances around
power lines,” and Wilbur does not argue otherwise. As we have noted, the commission has
authority to “supervise and regulate every public utility in the State” and “do all things ... necessary
and convenient in the exercise of such power and jurisdiction.” (§ 701.) More specifically, the
commission has the express authority to “require every public utility” to maintain its systems and
equipment “in a manner so as to promote and safeguard the health and safety of its employees,
passengers, customers, and the public.” (§ 768.) The regulating of tree trimming distances around
power lines effectuates this purpose. As the commission itself has stated, 6  “The question of
appropriate tree-trimming standards and practices has a broad reach, encompassing issues of
worker safety, public safety, fire suppression, and environmental consequences....” (Bereczky v.
Southern California Edison Company (1996) 65 Cal.P.U.C.2d 145, 147.) Thus, we conclude the
commission's authority includes regulating tree trimming around power lines.


6 Together, the parties in both cases have made various requests for judicial notice of various
material, including the decision of the commission quoted here. To the extent we have not
already ruled on those requests, we grant all of them.
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**33  B


Part 2 of the Covalt Test: The Commission Has Exercised its
Regulatory Authority over Tree Trimming around Power Lines


[5]  The commission's General Order No. 95 provides rules governing the construction of
overhead electric lines. Rule 35 of General Order No. 95 specifically governs tree trimming.


Before 1996, rule 35 provided only in “very general terms” that “ ‘[w]here overhead wires pass
through trees, safety and reliability of service demand that a reasonable amount of tree trimming
be done in order that the wires may clear branches and foliage.’ ” *238  (Re San Diego Gas And
Electric Company (1996) 68 Cal.P.U.C.2d 333, 336.) Prompted by the “unfortunate fatality” of
a farm worker, however, in 1994 the commission “opened [a] proceeding to investigate the tree
trimming practices of SDG & E [San Diego Gas and Electric Company].” (Id. at pp. 335, 346.)
A month later, the commission “expanded the scope of [its] investigation ... for the purpose of
reviewing [the] tree trimming practices of” “all other investor-owned California electric utilities”
“to ensure that [its] investigation [would have] statewide scope and effect.” (Id. at p. 335.)


In April 1996, a settlement was proposed that would adopt “[a] table of specific clearances ... to
provide ascertainable minimum standards under ... rule [35]” and would add “certain exceptions ...
for circumstances where compliance by the utilities was either impracticable or beyond their
control.” (Re San Diego Gas And Electric Company, supra, 68 Cal.P.U.C.2d at p. 348.) In
September 1996, the commission decided to “adopt the material terms of the settlement as an
interim device to ensure public safety and system reliability” pending conclusion of the proceeding.
(Id. at pp. 339, 341.) The interim modification of rule 35 provided for certain “minimum
clearances” that were to be maintained “between line conductors and vegetation under normal
conditions.” (Id. at p. 348.) The modification also provided that the rule did “not apply where
the utility has made a ‘good faith’ effort to obtain permission to trim or remove vegetation but
permission was refused or unobtainable.” (Ibid.)


In January 1997, the commission “adopt[ed] final standards for trimming trees which are in
proximity to overhead electric lines of utilities within [its] jurisdiction.” (Re San Diego Gas And
Electric Company (1997) 70 Cal.P.U.C.2d 693, 694.) The standards the commission adopted
“mandate[d] minimum distances that must be maintained at all times between conductors
and surrounding vegetation, and provide[d] additional guidelines for clearances that should
be established at the time of trimming, where practicable, between vegetation and energized
conductors and other live parts of the overhead lines.” (Ibid.) In explaining its action, the
commission stated as follows: “Our action today does not limit or mandate the maximum limits of
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tree trimming, or specify the manner in which trimming activities must be accomplished. We are
selecting a safe minimum standard to insure system safety and reliability, but we are not adopting
comprehensive rules and procedures to specify how the minimum obligation of the utilities must
be accomplished. [¶] In recognition of this circumstance, we will decline to adopt a declaration of
our jurisdiction as part of our order. In our view, such a course would be fraught with the danger
of acting outside of our authority in this proceeding.” (Id. at p. 699.)


In the wake of the commission's decision in January 1997, the first paragraph of rule 35 now
provides as follows: “Where **34  overhead wires pass *239  through trees, safety and reliability
of service demand that tree trimming be done in order that wires may clear branches and foliage
by a reasonable distance. The minimum clearances established in Table 1, Case No. 13, measured
between line conductors and vegetation under normal conditions, shall be maintained. (Also see
Appendix E for tree trimming guidelines).” (Re San Diego Gas And Electric Company, supra, 70
Cal.P.U.C.2d at pp. 701–702.)


Case No. 13 in Table 1 specifies the minimum amount of radial clearance that must exist at all times
between bare line conductors and tree branches or foliage. The guidelines in Appendix E specify
“minimum clearances that should be established, at time of trimming, between the vegetation and
the energized conductors and associated live parts where practicable.” The guidelines recognize
that “[v]egetation management practices may make it advantageous to obtain greater clearances
than those listed.” (Re San Diego Gas And Electric Company, supra, 70 Cal.P.U.C.2d at p. 705.)


The exception to rule 35 that applies where the utility has made a good faith effort to obtain
permission to trim or remove vegetation but permission was refused or unobtainable remains part
of the rule in the wake of the commission's 1997 decision.


From the foregoing, it is quite apparent that the commission has exercised its jurisdiction to
regulate tree trimming around power lines. The Sarales argue, however, that General Order No.
95 represents only “a limited exercise of the commission's authority as to minimum trimming
clearances.” In the Sarales' view, the commission has “purposefully declined to exercise its
regulatory authority as to maximum allowable trimming,” and therefore the second part of the
Covalt test is not satisfied because their claims relate to excessive trimming.


PG & E contends the Sarales' “interpretation of the matter at issue is far too narrow. The real matter
at issue here is the management of vegetation near power lines-specifically, tree trimming. The
[commission] has adopted extensive regulations in this area.” PG & E also contends that “even if
the matter at issue is considered to be maximum trimming allowances, ... the [commission] has
repeatedly exercised its jurisdiction and expressed its position on maximum trimming allowances.”
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For purposes of applying the Covalt test, it does not matter whether we characterize the
commission's actions broadly, as addressing “the management of vegetation near power lines,”
or narrowly, as addressing “minimum [tree] trimming clearances.” What matters is that the
commission has exercised its authority to adopt a regulatory policy relating to tree trimming around
power lines—regardless of how that policy may be characterized.


*240  C


Part 3 of the Covalt Test: Superior Court Action Will Hinder
or Interfere with the Commission's Regulatory Authority


[6]  [7]  The crucial question presented in these cases arises in part three of the Covalt test, which
requires us to determine whether action by the superior court on the claims tendered by the Sarales
and Wilbur would hinder or interfere with the commission's exercise of its regulatory authority.
(Koponen, supra, 165 Cal.App.4th at p. 351, 81 Cal.Rptr.3d 22.) “The [commission] has exclusive
jurisdiction over the regulation and control of utilities, and once it has assumed jurisdiction, it
cannot be hampered, interfered with, or second- **35  guessed by a concurrent superior court
action addressing the same issue.” (Covalt, supra, 13 Cal.4th at p. 918, fn. 20, 55 Cal.Rptr.2d 724,
920 P.2d 669, italics omitted, quoting Barnett v. Delta Lines, Inc. (1982) 137 Cal.App.3d 674, 681,
187 Cal.Rptr. 219.)


In Covalt, supra, 13 Cal.4th 893, 55 Cal.Rptr.2d 724, 920 P.2d 669, plaintiffs sued a power
company for damages based on the emission of electromagnetic radiation from power lines on
land adjacent to theirs. (Id. at pp. 910–911, 55 Cal.Rptr.2d 724, 920 P.2d 669.) The Supreme
Court determined that the commission was “still actively pursuing [a] broad policy inquiry into
the potential health effects of powerline electric and magnetic fields that it initiated in 1991.”
(Id. at p. 934, 55 Cal.Rptr.2d 724, 920 P.2d 669.) The court further determined that allowing the
plaintiffs to recover damages for nuisance based on their claim that the electric and magnetic fields
emanating from the power lines “would interfere with the policy of the commission on powerline
electric and magnetic fields” because such recovery “would be inconsistent with the commission's
conclusion ... that the available evidence does not support a reasonable belief that 60 Hz electric
and magnetic fields present a substantial risk of physical harm.” (Id. at p. 939, 55 Cal.Rptr.2d 724,
920 P.2d 669.)


The Covalt court emphasized: “Having thus vested this court with limited jurisdiction to review
commission actions, the Legislature then made it clear in section 1759 of the Public Utilities Act
that no other court has jurisdiction either to review or suspend the commission's decisions or to
enjoin or otherwise ‘interfere’ with the commission's performance of its duties....' ” (Covalt, supra,
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13 Cal.4th at p. 916, 55 Cal.Rptr.2d 724, 920 P.2d 669.) Thus, the Covalt court unanimously
declared that “an action for damages against a public utility pursuant to section 2106 is barred by
section 1759 not only when an award of damages would directly contravene a specific order or
decision of the commission, i.e., when it would ‘reverse, correct, or annul’ that order or decision,
but also when an award of damages would simply have the effect of undermining a general
supervisory or regulatory policy of the commission, i.e., when it would ‘hinder’ or ‘frustrate’ or
‘interfere with’ or ‘obstruct’ that policy.” (Id. at p. 918, 55 Cal.Rptr.2d 724, 920 P.2d 669, italics
added.) Consistent with this conclusion, the Covalt court *241  upheld the dismissal of a lawsuit
claiming that electric and magnetic fields from high-voltage lines threatened the safety of nearby
home occupants. (Id. at p. 951, 55 Cal.Rptr.2d 724, 920 P.2d 669.) Because the commission had
properly addressed the effects of electric and magnetic fields given off by power lines, the Supreme
Court deferred to the commission's determination that the danger was inconsequential. (Id. at p.
926–935, 55 Cal.Rptr.2d 724, 920 P.2d 669.)


Our Supreme Court reached a similar conclusion in Waters, supra, 12 Cal.3d 1, 114 Cal.Rptr. 753,
523 P.2d 1161. Waters involved a plaintiff who sued a telephone company for damages for failing
to provide adequate telephone service. (Id. at p. 4, 114 Cal.Rptr. 753, 523 P.2d 1161.) The Supreme
Court held that section 1759 barred the action in superior court because “the commission has
approved a general policy of limiting the liability of telephone utilities for ordinary negligence to
a specified credit allowance, and has relied upon the validity and effect of that policy in exercising
its rate-making functions.” (Id. at p. 10, 114 Cal.Rptr. 753, 523 P.2d 1161.) The Waters court
declared that superior court actions alleging unlawful conduct by utilities “ ‘must be construed as
limited to those situations in which an award of damages **36  would not hinder or frustrate the
commission's declared supervisory and regulatory policies.’ ” (Id. at p. 4, 114 Cal.Rptr. 753, 523
P.2d 1161.) Thus, the high court concluded that “to entertain suits such as plaintiff's action herein
and authorize a substantial recovery from [the telephone company] would thwart the foregoing
policy.” (Id. at p. 10, 114 Cal.Rptr. 753, 523 P.2d 1161.)


Wilbur deemphasizes the result in Covalt and Waters to focus on the Court of Appeal's decision in
Koponen, supra, 165 Cal.App.4th 345, 81 Cal.Rptr.3d 22. The Koponen court held that landowners
could proceed with a lawsuit against telecommunications companies seeking to add fiber optic
cable alongside extant PG & E power line easements. (Id. at p. 348, 81 Cal.Rptr.3d 22.) Although
the commission had granted PG & E's application to allow telecommunications companies to
install the fiber optic cables, the Koponen court concluded that the lawsuits could proceed because
PG & E was seeking to allow a use of a right-of-way that the company did not own. (Id. at p.
353, 81 Cal.Rptr.3d 22.)


Assuming that Koponen was correctly decided, the case is distinguishable. Koponen turned on
the fact that the commission had authorized a new, different, and additional use of a right of
easement. Here, by contrast, the easements have been in use for the same purpose of power line
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siting and maintenance for a long time—since 1908 in the Wilbur case and 1915 in the Sarale
case. The commission's tree-trimming regulation does not apply a new, different, or additional use
to the easement but seeks only to correct a practice that turned out to be unsafe under previous
formulation. In short, the commission's guidelines for tree trimming addresses continuing safety
concerns applicable to overhead power lines.


*242  Already in 1915, the California Supreme Court noted that “the highly destructive power of
electricity when carried in quantities sufficient for power purposes” required power companies “to
exercise a high degree of care in placing the wires so as not to interfere with traffic on the ordinary
highway and so as to avoid contact with and injury to any person or object which may reasonably
be expected to pass under the wires.” (Fairbairn v. American River Electric Co. (1915) 170 Cal.
115, 117–118, 148 P. 788.) Power line maintenance and safety protocols to avoid damage to areas
surrounding the lines will continue to be in existence for the foreseeable future.


The Sarales' and Wilbur's suits against PG & E essentially advance claims of “excessive” tree
pruning based on past vegetation management practices. Section 1759 saves the commission
and utility companies from defending against myriad lawsuits every time adjustments are made
to protocols for vegetation management around power lines. The record in this case indicates
that clearances for vegetation management surrounding power lines have been revised by the
commission in 1948, 1962, 1964, 1966, 1967, 1968, 1980, 1988, 1990, 1992, 1996, 1997, and
2005. Allowing owners of land containing overhead power lines to seek individualized judicial
determinations of what might be “necessary” or “proper” vegetation would cause a regulatory
nightmare for the commission that section 1759 was intended to prevent.


Consistent with section 1759, the superior court may adjudicate whether a utility has an easement
on a particular parcel of real property, and, if so, whether the grant creating the easement specifies
any unit measure distance limit on tree trimming (e.g., 27 feet from the center of the power lines).


**37  None of the plaintiffs in these cases base their claims on an allegation that PG & E trimmed
trees beyond a distance measure set forth in a grant creating the utility easement. Instead, the
Sarales characterize the trimming as being beyond what the commission has mandated. Thus, the
Sarales contend the trimming exceeds the scope of PG & E's easement to the same extent that PG
& E exceeded the commission's guidelines. Similarly, at oral argument, Wilbur conceded that he
does not seek to challenge any trimming by PG & E that is mandated by the commission. Indeed,
Wilbur admitted he could not bring such a suit. Instead, he seeks to challenge trimming by PG &
E that is beyond the minimum clearances established by the commission, as well as beyond PG &
E's historical tree trimming practices on his property.


[8]  The commission's adoption of a minimum trimming standard reflects its determination that,
in every situation, trimming clearance must meet the minimum standard in order to sufficiently



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915006755&pubNum=660&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915006755&pubNum=660&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1759&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1759&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1759&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Sarale v. Pacific Gas & Electric Co., 189 Cal.App.4th 225 (2010)
117 Cal.Rptr.3d 24, 10 Cal. Daily Op. Serv. 13,222, 2010 Daily Journal D.A.R. 15,900


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 20


ensure the safety of the electric system, surrounding property, and the public. Such a standard
necessarily *243  recognizes that, in certain situations, safety considerations will demand that
trimming exceed the minimum. The question of whether trimming must exceed the minimum
standards on any particular section of an overhead powerline is a factual issue that is within
the exclusive jurisdiction of the commission to decide. (Covalt, supra, 13 Cal.4th at p. 918, 55
Cal.Rptr.2d 724, 920 P.2d 669.) Consequently, the trial courts in these cases correctly determined
that they lacked jurisdiction to adjudicate the Sarales' and Wilbur's challenges to the trimming by
PG & E as excessive.


D


[9]  [10]  Our holding does not leave the Sarales and Wilbur without a remedy for excessive
tree trimming. The plaintiffs may contest Rule 35's necessity and implementation before the
commission. (See, e.g., Morgan v. Pacific Gas and Electric Company (1987) 25 Cal.P.U.C.2d 393,
394–395 [adjudicating complaint that requested penalties against PG & E and its contractors for
“mutilating” trees in the Russian River area under the authority General Order 95].) Exhaustion
of administrative remedies is usually the correct answer to challenge of a regulatory rule. “ ‘The
purpose of the rule of exhaustion of administrative remedies is to provide an administrative agency
with the opportunity to decide matters in its area of expertise prior to judicial review. [Citation.]
The decisionmaking body “ ‘is entitled to learn the contentions of interested parties before
litigation is instituted.’ ” ' ” (State Water Resources Control Bd. Cases (2006) 136 Cal.App.4th
674, 794, 39 Cal.Rptr.3d 189, quoting Napa Citizens for Honest Government v. Napa County
Bd. of Supervisors (2001) 91 Cal.App.4th 342, 384, 110 Cal.Rptr.2d 579.) Here, the exhaustion
requirement comports with section 1759's intent to allow the commission to act effectively in
safeguarding people and property from danger.


[11]  [12]  In supplemental briefing filed at our request, the commission informs us that one of
these remedies is injunctive relief by which the commission enjoins a utility from engaging in
a particular action. “The Commission uses the same standard as California courts to decide if a
[temporary restraining order] (TRO) should be issued. Under this standard, the moving party must
show all of the following: (1) irreparable injury to the moving party without the TRO; (2) no harm
to the public interest; (3) no substantial harm to other interested parties; **38  and (4) a likelihood
of prevailing on the merits.” *244  (Application of San Diego Gas & Electric Company for Review
of Its Proactive De–Energization Measures and Approval of Proposed Tariff Revisions (U902E)
(Decision Granting the Motion for a Temporary Restraining Order Regarding San Diego Gas &
Electric Company's Power Shut-off Plan) (2009) 2009 WL 2627111, at *3–4, 2009 Cal.P.U.C.
Lexis 423, at pp. *8–9.) Thus, the commission may grant timely and appropriate relief in instances
of excessive vegetation management by a California utility company.
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In short, section 1759 does not leave plaintiffs without a remedy for excessive tree trimming by
PG & E. However, their remedy lies before the commission rather than in superior court.


E


[13]  Having determined that the trial courts lacked jurisdiction to adjudicated plaintiffs' claims
that the tree trimming on their properties was excessive, we turn to the question of whether the
Sarales are entitled to remand for adjudication of their claim that PG & E does not have an easement
at all on their land. 7  As we shall explain, the grant of a right-of-way in favor of the utility company
attached by the Sarales to their first amended complaint conclusively refutes their denial of the
easement.


7 Wilbur's complaint does not deny the existence of the utility easement on his property.


The first paragraph of the Sarales' first amended complaint states: “Written easements upon
Plaintiffs' land claimed by Defendants are attached as Exhibit ‘B’ to this complaint....” Exhibit
“B” contains the 1915 grant of right-of-way for electric transmission lines on the land now owned
by the Sarales. In pertinent part, the grant provides the utility company with “the right of erecting,
constructing, reconstructing, replacing, repairing, maintaining and using for the transmission and
distribution of electricity, a single line of towers and wires suspended thereon and supported
thereby, and wires for telephone and telegraph purposes, and all necessary and proper ... appliances
and fixtures for use in connection therewith, and also a right of way along the same of a uniform
width of 25 feet ..., together with the right of ingress thereto and egress therefrom....” The right-of-
way further gives PG & E “full right and liberty of cutting and clearing away all trees and brush on
either side of said center line whenever necessary or proper for the convenient use and enjoyment
of the said line of towers and wires and right of way....”


Even though the Sarales attached the grant of a right-of-way to their complaint, they nonetheless
deny the existence of the easement. Specifically, their first amended complaint states: “Plaintiffs
do not admit that this easement burdens PLAINTIFFS' LAND.”


[14]  [15]  On appeal from a judgment of dismissal after the sustaining of a demurrer, a court
must “treat as true not only the complaint's material factual allegations, but also facts that may be
implied or inferred from those expressly *245  alleged.” (Poseidon Development, Inc. v. Woodland
Lane Estates, LLC (2007) 152 Cal.App.4th 1106, 1111–1112, 62 Cal.Rptr.3d 59.) We also “accept
as true both facts alleged in the text of the complaint and facts appearing in exhibits attached to
it. If the facts appearing in the attached exhibit contradict those expressly pleaded, those in the
exhibit are given precedence. (Dodd v. Citizens Bank of Costa Mesa (1990) 222 Cal.App.3d 1624,
1626–1627 [272 Cal.Rptr. 623].)” **39  (Mead v. Sanwa Bank California (1998) 61 Cal.App.4th
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561, 567–568, 71 Cal.Rptr.2d 625.) Here, the grant of a right-of-way attached by the Sarales to
their first amended complaint conclusively negates an allegation of the Sarales' complaint, namely
the nonexistence of the utility easement on their land. The Sarales' allegation cannot withstand the
clear proof of the easement's existence provided by the language of the 1915 grant.


[16]  [17]  [18]  [19]  [20]  No interpretation of the scope of the easement described in the
grant is necessary to dispose of the Sarales' denial of the easement's existence. However, even
if it were, the scope of an easement presents a question of law rather than a factual dispute. “
‘Under section 806 of the Civil Code “the extent of a servitude is determined by the terms of the
grant ...”....’ (Pasadena v. California–Michigan etc. Co. (1941) 17 Cal.2d 576, 578 [110 P.2d 983].)
‘In construing an instrument conveying an easement, the rules applicable to the construction of
deeds generally apply.’ (Scruby v. Vintage Grapevine, Inc. [ (1995) ] 37 Cal.App.4th [697,] 702
[43 Cal.Rptr.2d 810]; see also Civ.Code, § 1066 [grants interpreted as contracts].) The instrument,
‘unless it is ambiguous, must be construed by a consideration of its own terms. The meaning
and intent thereof is a question of law and the reviewing court is not bound by the trial court's
findings and conclusions regarding such intent and meaning. [Citations.]’ (Keeler v. Haky (1958)
160 Cal.App.2d 471, 474 [325 P.2d 648].)” (Gray v. McCormick (2008) 167 Cal.App.4th 1019,
1024, 84 Cal.Rptr.3d 777, italics added.)


[21]  The Sarales plead no facts suggesting that the plain terms of the PG & E right-of-way
are ambiguous or uncertain. Their allegation that “Plaintiffs do not admit that this easement
burdens PLAINTIFFS' LAND” contains no facts suggesting why this is so. The allegation is both
a contention and a conclusion of law. As such, it is insufficient to negate the clear facts of the
pleaded right-of-way. “ ‘We treat the demurrer as admitting all material facts properly pleaded, but
not contentions, deductions, or conclusions of fact or law. [Citation.]’ ” (Blank v. Kirwan (1985)
39 Cal.3d 311, 318, 216 Cal.Rptr. 718, 703 P.2d 58, quoting Serrano v. Priest (1971) 5 Cal.3d 584,
591, 96 Cal.Rptr. 601, 487 P.2d 1241, italics added.)


In short, there is no remaining factual dispute in the Sarales' case because the existence of the
easement is established by the exhibit attached to their complaint. *246  (Mead v. Sanwa Bank
California, supra, 61 Cal.App.4th at pp. 567–568, 71 Cal.Rptr.2d 625.) For lack of factual dispute
in the Sarales' case, the demurrer was properly granted without leave to amend and the judgment
of dismissal correctly entered.


F


Our conclusion that the judgments of dismissal must be affirmed obviates our need to discuss
the Sarales' arguments that the trial court erred by (1) granting PG & E's motion to strike their
complaint after sustaining PG & E's demurrer without leave to amend, (2) admitting improper,



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998050043&pubNum=3484&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS806&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117174&pubNum=661&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995163243&pubNum=3484&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995163243&pubNum=3484&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1066&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958119875&pubNum=661&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958119875&pubNum=661&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017329051&pubNum=7047&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017329051&pubNum=7047&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985139336&pubNum=661&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985139336&pubNum=661&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971125162&pubNum=661&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971125162&pubNum=661&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998050043&pubNum=3484&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998050043&pubNum=3484&originatingDoc=Ib5ac21dcd8a311df89dabf2e8566150b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Sarale v. Pacific Gas & Electric Co., 189 Cal.App.4th 225 (2010)
117 Cal.Rptr.3d 24, 10 Cal. Daily Op. Serv. 13,222, 2010 Daily Journal D.A.R. 15,900


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 23


extrinsic evidence regarding “proper tree-trimming standards,” and (3) failing to grant a stay of
the action so they could challenge PG & E's action before the commission. The trial court's lack
of jurisdiction under section 1759 disposes of these contentions.


[22]  So too, we need not consider Wilbur's argument that the trial court erred in concluding that
PG & E is “not limited to ‘historical use’ of the easement, but may comply with the [commission]
requirements, even to the extent that compliance exceeds ‘historical use.’ ” This conclusion **40
constituted an alternate basis for sustaining PG & E's demurrer because the trial court concluded
Wilbur was not entitled to the judicial declaration he sought. A correct judgment must be affirmed
regardless of the trial court's reasoning. (People v. Smithey (1999) 20 Cal.4th 936, 971–972, 86
Cal.Rptr.2d 243, 978 P.2d 1171.) Consequently, we need not address the trial court's alternate basis
for a judgment of dismissal correctly entered against Wilbur.


DISPOSITION


The judgments of dismissal in case Nos. C059873 (Sarale) and C060515 (Wilbur) are affirmed.
In both cases, PG & E shall recover its costs on appeal. (Cal. Rules of Court, rule 8.278(a)(1).)


I concur: SCOTLAND, Acting P.J. **


** Retired Presiding Justice of the Court of Appeal, Third Appellate District, assigned by the
Chief Justice pursuant to article VI, section 6 of the California Constitution.


SCOTLAND, Acting P.J. **


Having concurred fully in the majority opinion, I write separately to respond to the analysis
in the dissent written by my colleague and dear friend. He believes that, in exercising its
regulatory authority over vegetation management regarding electrical power lines, the Public
Utilities Commission (PUC) has done nothing more than *247  establish minimum clearance
standards for tree trimming around power lines. Not so. The PUC's general order No. 95, former
Rule 35 specifies that, where overhead electrical power lines pass through trees, the safety and
reliability of the electrical service demand that tree trimming be done to ensure that branches and
foliage are a “reasonable distance” away from the power lines. By going on to specify minimum
clearance standards, the PUC has not limited its regulatory authority over tree trimming to merely
ensuring compliance with its minimum standards. The overriding requirement is that foliage must
be a reasonable distance away from the power lines, with a reasonable distance never being less
than the minimum clearance standards. This necessarily means that, in some situations, public
safety and the reliability of the electrical service may require a greater than minimum clearance
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between foliage and power lines. This determination is squarely within the exclusive regulatory
authority of the PUC.


Contrary to my dissenting colleague's claim, the PUC does disagree with his analysis of its
authority. In its amicus curiae brief, the PUC acknowledges it has “traditionally left matters
of easement construction and interpretation to the Courts.” However, it steadfastly asserts that
where, as in the cases now before us, a public utility has a power line easement, the PUC
has “exclusive,” “broad and continuing supervisory and regulatory [authority] to oversee utility
vegetation management,” including “utility tree trimming practices.” Stated another way, “whether
the degree of trimming exceeded or violated any applicable Commission-approved rules” is “an
issue subject to the Commission's exclusive jurisdiction.” Accordingly, “any determination” by
a court that requires a finding “whether the trimming was excessive or unlawful under existing
requirements” would “interfere with the Commission's authority to interpret and apply its own
rules, orders, and decisions governing utility vegetation management.” This is so because “only
the Commission can determine whether the trimming in question was within the spirit and intent
of its own rules.” “To seek such a determination a landowner would file a formal complaint with
the [PUC].” Remedies the PUC may provide include injunctive relief, the imposition of fines
and penalties, but **41  not the award of damages. However, if the PUC finds that the utility
engaged in unreasonable vegetation management, the aggrieved landowner could file an action in
the superior court to obtain damages.


For reasons stated in the majority opinion, which I have signed, the PUC's position is correct and
the analysis of the dissent is not persuasive.


*248  ROBIE, J.
I respectfully dissent.


I


Adjudication Of These Cases Would Not Interfere With
The Commission's Exercise Of Its Regulatory Authority


My colleagues conclude that adjudication of these cases by the superior court would interfere with
the California Public Utilities Commission's (the commission) exercise of its regulatory authority
over vegetation management 1  around power lines. They are wrong. Let me explain why.
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1 I use the term “vegetation management” rather than “tree trimming” because the commission
recently revised rule 35 of General Order No. 95, to make that same change. The
commission's General Order No. 95 provides rules governing the construction of overhead
electric lines. Rule 35 of General Order No. 95 specifically governs tree trimming.


A


What The Plaintiffs Seek


First, we need to focus on what the plaintiffs seek in these actions. The first appeal (case No.
C059873) is from a judgment of dismissal in San Joaquin County Superior Court case No.
CV033900. The plaintiffs are William R. Sarale (as an individual) and Julie Ann Sarale (as an
individual and as the trustee of two trusts). We will refer to this case as the Sarale case and to these
plaintiffs as the Sarales. The second appeal (case No. C060515) is from a judgment of dismissal
in Yuba County Superior Court case No. YCSCCVCV 08–0000252. The plaintiff is Richard G.
Wilbur, as a trustee. We will refer to this case as the Wilbur case and to this plaintiff as Wilbur. We
will refer to the Sarales and Wilbur collectively as plaintiffs. Essentially, Wilbur and the Sarales
each seek a determination by the superior court that the extent to which PG & E has been trimming,
or wants to trim, the walnut trees under and around its power lines exceeds the scope of the
utility's easements over the plaintiffs' orchards. 2  Stated another way, Wilbur and the Sarales seek
a determination that PG & E does not have a property right to trim as much of the trees as the
utility has been trimming or wants to trim.


2 As a threshold matter, the Sarales also seek a determination of whether PG & E has any
easement at all. I discuss that issue later.


Both Wilbur and the Sarales admit, however, that they are not challenging any trimming by PG
& E that is consistent with the minimum distances the commission has established in rule 35 of
General Order 95. In other words, they admit that the *249  terms of PG & E's easements (if
any) over their property allow PG & E to trim at least as much of the trees as the commission has
determined must or should be trimmed. 3


3 I say “must or should” because rule 35 mandates the minimum distance that “shall be
maintained” between power lines (“line conductors”) and surrounding vegetation at all
times, but the guidelines to the rule only recommend the minimum distance that “should be
established, at time of trimming.” Obviously, the latter distance is greater than the former to
allow for growth of the vegetation.
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**42  To that end, in their complaint the Sarales specifically seek an injunction preventing PG
& E from “destroying vegetation or trimming crops under cultivation ... to the extent that such
activity exceeds acts authorized, regulated or controlled within the exclusive jurisdiction of the
[commission].” (Italics added.) Similarly, at oral argument before this court, Wilbur conceded he
does not seek to challenge any trimming by PG & E that complies with the minimum distances
the commission has established.


What is at issue here, then, is whether any trimming beyond what the commission has mandated
or recommended in rule 35 and its guidelines is within the scope of PG & E's easements, and if
so, how much.


The question of whether an activity by an easement holder is within or without the scope of the
easement is one that has traditionally been for the courts to decide, even when the easement holder
is a public utility. For example, in Krieger v. Pacific Gas & Electric Co. (1981) 119 Cal.App.3d
137, 173 Cal.Rptr. 751, a landowner sued PG & E for damages and a permanent injunction to
prevent PG & E from lining a section of a ditch that crossed the landowner's property with gunite.
(Id. at p. 141, 173 Cal.Rptr. 751.) The “essential controversy” in that case was whether PG &
E's “easement rights to [the] ditch ... encompasse[d] the right to line the earthen ditch with the
concrete-like gunite.” (Ibid.)


Here, the essential controversy is whether PG & E's easement rights over the plaintiffs' walnut
orchards encompass the right to trim vegetation around and underneath the utility's power lines
beyond the minimum distances the commission has established. It is the adjudication of this
controversy that my colleagues wrongly believe will interfere with the commission's exercise of
its regulatory authority.


B


What The Commission Has Done


Having identified what the plaintiffs seek in these actions, the next step in understanding why my
colleagues are wrong is to focus on exactly how the *250  commission has exercised its regulatory
authority over vegetation management around power lines. As the majority agrees, what the
commission has done in this area is promulgate rule 35 (and its accompanying guidelines). (Maj.
opn., ante, at pp. 32–34.) As I have explained, and as the majority opinion acknowledges, through
that rule the commission has mandated certain minimum clearances that must be maintained
between power lines and surrounding vegetation at all times and has recommended certain greater
clearances that should be established at the time of trimming. (Id. at pp. 33–34.) What the rule
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does not do, however, is recommend or mandate any maximum clearances. (Id. at pp. 33–34.) In
other words, the commission has told public utilities like PG & E that they should trim surrounding
vegetation a certain distance away from their power lines at the time of trimming and that they
must maintain a certain, lesser clearance at all times, but the commission has not told the utilities
when they should or must stop trimming.


It is also worth noting that the requirements of rule 35—including the supposedly “mandatory”
minimum clearance that is to be maintained at all times—“do not apply where the utility has made
a ‘good faith’ effort to obtain permission to trim or remove vegetation but permission was refused
or unobtainable.” Thus, even the commission itself recognizes that it does not have the power to
endow a utility with the property right to trim vegetation and **43  that, in certain instances, the
power of the property owner to control his or her own property may trump the commission's power
to regulate vegetation management around power lines.


C


Why Giving The Plaintiffs What They Seek Would
Not Interfere With What The Commission Has Done


With this understanding of what the commission has done in mind, the question for us is whether
superior court action in these cases would “ ‘hinder’ or ‘frustrate’ or ‘interfere with’ or ‘obstruct’
” (San Diego Gas & Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 918, 55 Cal.Rptr.2d
724, 920 P.2d 669 (Covalt )) this particular “exercise of regulatory authority” (Koponen v. Pacific
Gas & Electric Co. (2008) 165 Cal.App.4th 345, 351, 81 Cal.Rptr.3d 22) by the commission. My
colleagues conclude the answer to that question is yes, but their explanation for that answer is no
explanation at all.


The majority opinion first asserts that “[s]ection 1759 saves the commission and utility companies
from defending against myriad lawsuits every time adjustments are made to protocols for
vegetation management around power lines” because “[a]llowing owners of land containing
overhead power lines to *251  seek individualized judicial determinations of what might be
‘necessary’ or ‘proper’ vegetation would cause a regulatory nightmare for the commission that
[Public Utilities Code 4 ] section 1759 was intended to prevent.” (Maj. opn., ante, at p. 36.) There
are multiple problems with this assertion.


4 All further section references are to the Public Utilities Code.
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First, the issue presented by these cases does not raise any specter of litigation against the
commission; the issue is only whether landowners should be allowed to bring legal actions against
utility companies based on the allegation that the companies are acting beyond the scope of their
easements. How such suits would pose “a regulatory nightmare for the commission” is far from
clear.


Second, given the majority opinion's reference to the commission's supposed “revis[ion]” of
“clearances for vegetation management surrounding power lines” numerous times between 1948
and 2005 (maj. opn., ante, at p. 36), I understand the opinion's reference to “adjustments” to
“protocols” to be a reference to those supposed revisions. Thus, my colleagues appear to be
attributing the present lawsuits to recent “adjustments” or “revisions” the commission made to
“clearances for vegetation management surrounding power lines,” and they appear to be saying that
it is the potential proliferation of such lawsuits every time the commission makes such adjustments
that would interfere with the commission's exercise of its regulatory authority. Ignoring the fact
that the commission has not repeatedly revised or adjusted “clearances for vegetation management
surrounding power lines,” as the majority suggests, 5  the majority's assertion **44  is based
on a false premise. Moreover, even assuming it were not, the majority still fails to explain just
how allowing these lawsuits, or other lawsuits like them, to go forward would interfere with the
commission's exercise of its regulatory authority.


5 Elsewhere, the majority correctly notes that “[b]efore 1996, rule 35 provided only in ‘very
general terms' ” for “a reasonable amount of tree trimming” (maj. opn., ante, at p. 33),
and it was only in 1996 that the commission first adopted specific minimum clearances,
which became final in 1997 (maj. opn., ante, at pp. 33–34). The majority's mistaken belief
that the commission adopted “clearances for vegetation management surrounding power
lines” before 1996 appears to be based on the fact that the table that contains the earlier
dates to which the majority refer encompasses clearances not only from “tree branches or
foliage,” but also clearances from railroads, thoroughfares, buildings, and other objects. It
was revisions to the clearances from these objects other than vegetation that were presumably
made between 1948 and 1996.


On the first point, there is no evidence of which I am aware, nor does the majority cite any, to
suggest that these lawsuits were, in fact, triggered by any action the commission took in “adjusting”
or “revising” the “protocols” or “clearances” “for vegetation management around power lines.”
As I have explained, and as my colleagues elsewhere agree, the only regulatory *252  action
the commission has taken with respect to vegetation management around power lines is in its
promulgation of rule 35, which prescribes the minimum trimming a utility must or should do. As
the majority opinion explains, the “ ‘final standards for trimming trees ... in proximity to overhead
electric lines' ” were adopted in January 1997. (Maj. opn., ante, at p. 33.) Thereafter, up until
2009, they remained unchanged. 6  It defies logic to suggest, without evidence, that it was the
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adoption of the minimum clearances in 1997—which, as previously explained, these plaintiffs do
not challenge—that led to these lawsuits. What led to these lawsuits (according to the plaintiffs)
was that: (1) in 2004 PG & E began trimming more from the Sarales' walnut trees than the utility
was mandated to trim and more than it had ever trimmed historically; and (2) in 2008, Wilbur
learned that PG & E's intended trimming of his walnut trees “would be much greater than ever
occurred throughout the history of the Wilbur farming operation going back to 1957.” In neither
case was it the commission's “adjustment” of “clearances” that led to litigation.


6 As previously noted, the majority opinion refers to the commission's supposed revision of
“clearances for vegetation management surrounding power lines” numerous times up until
2005. (Maj. opn., ante, at p. 36.) The action the commission took in 2005 to which the
majority refers, however, had nothing to do with clearances for vegetation management.
The majority relies on a “Note” listing revision dates to table 1 of General Order No. 95
(of which rule 35 is a part). The last revision date in that “Note” is “January 13, 2005 by
Decision No. 0501030.” Review of that decision, which appears as exhibit 13 in volume I
of the appendix to PG & E's request for judicial notice, reveals it had nothing to do with the
minimum clearances for vegetation around powers lines and did not change those clearances.
In August 2009, the commission adopted “interim revisions to Appendix E to General Order
95” to “increase the minimum clearance at the time of trim for ‘Extreme and Very High Fire
Threat Zones' in Southern California.”


Even assuming there was evidence these cases were triggered by some “adjustment” the
commission made to the minimum clearances the commission established in rule 35 and its
guidelines, the majority still fails to explain how allowing these lawsuits to go forward will
interfere with the commission's exercise of its regulatory authority—given that the plaintiffs in
both cases do not challenge any trimming that falls within the minimum clearances the commission
has established. This is the fundamental flaw in the majority opinion and the point at which I most
clearly part company with my colleagues.


The majority's explanation on this point is found (if at all) in the following paragraph:


“The commission's adoption of a minimum trimming standard reflects its determination that, in
every situation, trimming clearance must meet the minimum standard **45  in order to sufficiently
ensure the safety of the electric system, surrounding property, and the public. Such a standard
necessarily recognizes that, in certain situations, safety considerations will demand that trimming
*253  exceed the minimum. The question of whether trimming must exceed the minimum
standards on any particular section of the overhead powerline is a factual issue that is within
the exclusive jurisdiction of the commission to decide. (Covalt, supra, 13 Cal.4th at p. 918, 55
Cal.Rptr.2d 724, 920 P.2d 669.)” (Maj. opn., ante, at p. 37.)
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I have no quarrel with the assertion in the first sentence; undoubtedly, public safety is the overriding
purpose for which the commission adopted minimum clearances.


I do not agree with the assertion in the second sentence, however. The commission's determination
that certain minimum clearances must be maintained at all times to ensure public safety does not
“recognize[ ] that, in certain situations, safety considerations will demand that trimming exceed
the minimum.” On the contrary, presumably the commission chose minimum clearance thresholds
that are sufficient, in all circumstances to which they apply, to provide the level of public safety
the commission deems sufficient. Of course, if a certain minimum distance is sufficient to provide
the level of public safety the commission deems appropriate, then a greater distance obviously
would provide a greater level of safety, but that assertion is not the same as the one the majority
makes. And, in any event, the proposition that greater distance means greater safety casts no light
on the issue of whether allowing the superior courts to adjudicate these cases would interfere with
the commission's exercise of its regulatory authority over vegetation management around power
lines. The fact remains that in exercising its regulatory authority in this area, all the commission
has chosen to do is establish minimum clearances; the commission has not spoken on the issue
of maximum clearances.


And why would it? Since greater distance means greater safety, and the commission's primary
interest in this area is ensuring public safety, what interest would the commission have in telling
utilities where to stop trimming? With public safety as their lodestar, presumably the commission
and the utilities would prefer that all vegetation underneath the utilities' power lines be razed
completely, as this would provide the maximum level of public safety. The commission has not
mandated such drastic action, however. What the commission has mandated is certain minimum
clearances that must be maintained at all times and others that should be established at the time
of trimming. And, as I have explained, the question here is whether it would interfere with this
exercise of the commission's regulatory authority over vegetation management around power
lines if the superior courts were allowed to determine whether trimming beyond these minimum
clearances is within the scope of PG & E's easements. Nothing in the majority's opinion adequately
explains why it would, and this is particularly true with respect to the third sentence in the
majority's central paragraph, to which I now turn.


*254  The heart of the majority's analysis (or lack thereof) appears to rest on the ipse dixit assertion
that “[t]he question of whether trimming must exceed the minimum standards on any particular
section of the overhead powerline is a factual issue that is within the exclusive jurisdiction of
the commission to decide.” (Maj. opn., ante, at p. 37.) Under the legal principles on which we
all agree (maj. opn., ante, at pp. 31–32), section 1759 operates to give **46  the commission
exclusive jurisdiction over an issue only if superior court action on that issue would interfere with
the commission's exercise of regulatory authority. Thus, the commission has exclusive jurisdiction
to decide the “factual issue” “of whether trimming must exceed the minimum standards on any
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particular section of an overhead powerline” only if superior court action on that issue would
interfere with the commission's exercise of regulatory authority relating to that issue. What appears
to be the assertion at the heart of the majority's analysis only begs the question we are called on
to decide—would giving the plaintiffs what they seek interfere with what the commission has
done? Unfortunately, the majority's cite to Covalt, by which it purports to support its ipse dixit
assertion, is of no assistance on this point because at that point the Covalt decision does no more
than state the applicable rule which frames the question. (See Covalt, supra, 13 Cal.4th at p.
918, 55 Cal.Rptr.2d 724, 920 P.2d 669 [“an action for damages against a public utility pursuant
to section 2106 is barred by section 1759 not only when an award of damages would directly
contravene a specific order or decision of the commission, i.e., when it would ‘reverse, correct, or
annul’ that order or decision, but also when an award of damages would simply have the effect
of undermining a general supervisory or regulatory policy of the commission, i.e., when it would
‘hinder’ or ‘frustrate’ or ‘interfere with’ or ‘obstruct’ that policy”].)


In the end, then, the majority opinion never explains how or why superior court action in these
cases would interfere with the commission's exercise of its regulatory authority over vegetation
management around power lines, when the commission's exercise of its authority has been limited
to prescribing the minimum trimming a utility must or should do but has not addressed when that
trimming should stop, and where the plaintiffs do not challenge any trimming that is consistent
with the minimum clearances the commission has established.


To me, it appears self-evident that where the commission's minimums will remain inviolate, there
can be no interference with what the commission has done, since all it has done is establish those
minimums, and conditionally at *255  that. 7  Nevertheless, let me drive the point home by a brief
comparison of this case to some of the other cases in which interference was or was not found.


7 The minimum clearances are conditional because, as I have noted, they do not apply where
the utility has made a good faith effort to obtain permission to trim or remove vegetation but
permission was refused or unobtainable.


In Waters v. Pacific Telephone Co. (1974) 12 Cal.3d 1, 114 Cal.Rptr. 753, 523 P.2d 1161, the
plaintiff sued a telephone company for damages for failing to furnish her with adequate telephone
service, as required by section 451. (Waters, at p. 4, 114 Cal.Rptr. 753, 523 P.2d 1161.) The
commission, however, had “adopted a policy of limiting the liability of telephone utilities ... for
acts of ordinary negligence to a specified credit allowance, as set forth in approved tariff schedules
which form a contract with telephone service customers,” and the Supreme Court concluded that
“[s]ince an award of substantial damages to plaintiff would be contrary to the policy adopted by the
commission and would interfere with the commission's regulation of telephone utilities, ... section
1759 bars the instant action.” (Waters, at p. 4, 114 Cal.Rptr. 753, 523 P.2d 1161.)
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It is readily apparent how allowing the lawsuit to go forward in Waters would have interfered
with the commission's exercise of its regulatory authority-because **47  an award of damages for
providing inadequate telephone service would have directly contradicted the limitation on such
liability the commission had adopted.


In Covalt, the plaintiffs brought a nuisance action against the utility that ran electric currents
through power lines adjacent to their property on the theory that electric and magnetic fields arising
from the power lines “impaired their use and enjoyment of the property simply because they
assertedly feared that the fields would cause them physical harm.” (Covalt, supra, 13 Cal.4th at
pp. 910–911, 939, 55 Cal.Rptr.2d 724, 920 P.2d 669.) The commission had concluded, however,
following a significant amount of investigation (id. at pp. 926–934, 55 Cal.Rptr.2d 724, 920 P.2d
669), “that the available evidence d[id] not support a reasonable belief that 60 Hz electric and
magnetic fields present a substantial risk of physical harm,” and the Supreme Court decided that
an award of damages for nuisance on the theory presented by plaintiffs “would be inconsistent
with the commission's conclusion” (id. at p. 939, 55 Cal.Rptr.2d 724, 920 P.2d 669).


Again, it is readily apparent how allowing the lawsuit to go forward in Covalt would have
interfered with the commission's exercise of its regulatory authority-because an award of damages
for nuisance based on the theory that the plaintiffs reasonably feared harm from the electric and
magnetic fields arising from the power lines would have directly contradicted the commission's
conclusion that, based on the available evidence, any such fear was not reasonable.


*256  A suitable case in contrast to Waters and Covalt is Cellular Plus, Inc. v. Superior Court
(1993) 14 Cal.App.4th 1224, 18 Cal.Rptr.2d 308, which the Supreme Court cited and discussed
with approval in Covalt. (Covalt, supra, 13 Cal.4th at p. 919, 55 Cal.Rptr.2d 724, 920 P.2d
669.) In Cellular Plus, Cellular Plus (and others) sued “the two licensed providers of cellular
telephone service in San Diego County” “for wholesale price fixing and retail price fixing under
the Cartwright Act.” (Cellular Plus, at p. 1229, 18 Cal.Rptr.2d 308.) The defendant providers
argued that the commission had “exclusive jurisdiction by statute to determine whether rates for
cellular telephone service in California are reasonable, and the price fixing claims ... amount[ed] to
no more than claims that the prices charged by [the providers were] unreasonable.” (Id. at p. 1244,
18 Cal.Rptr.2d 308.) The appellate court rejected this argument, stating, “[w]e cannot conceive
how a price fixing claim under the Cartwright Act could ‘hinder or frustrate’ the [commission]'s
supervisory or regulatory policies. The only apparent policy of the [commission] that could be
affected is its regulation of rates charged by cellular telephone service providers. However, Cellular
Plus does not dispute that the [commission] has jurisdiction over rates, nor does it seek any relief
requiring the [commission] to change any rates it has approved. Cellular Plus is merely seeking
treble damages and injunctive relief for alleged price fixing under the Cartwright Act.” (Cellular
Plus, at p. 1246, 18 Cal.Rptr.2d 308.)
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Much like Cellular Plus in the foregoing case, the plaintiffs here do not dispute that the commission
has jurisdiction over vegetation management around power lines, and they do not seek any
relief that would require the commission to change the minimum clearances the commission has
established in the exercise of that jurisdiction. What they are seeking is a judicial determination
that PG & E, in trimming beyond the minimum clearances the commission has mandated or
recommended, has exceeded the scope of its easements over the plaintiffs' walnut orchards. Unlike
**48  in Waters and Covalt, such a determination would not directly contradict any regulatory
action the commission has taken. On the contrary, like the appellate court in Cellular Plus, I cannot
conceive how the plaintiffs' actions here could in any way hinder, frustrate, or interfere with the
commission's regulatory policies regarding vegetation management around power lines.


D


The Commission Does Not Disagree


My conclusion that allowing these cases to go forward would not interfere with the commission's
exercise of its regulatory authority is actually supported *257  by the amicus brief the commission
filed in this court at our request. In its brief, the commission acknowledges that it “has traditionally
left matters of easement construction and interpretation to the Courts, and it would continue to do
so here,” and “it is within the Court's jurisdiction to order injunctive or other relief” where “the
Court finds that the easements preclude the action complained of.” Elsewhere, the commission
states more bluntly that “a determination of property rights under any easement is properly an issue
for the Courts.” The commission does contend that only it may determine whether “the degree
of trimming exceeded or violated any established rules” of the commission, but that contention
is of no consequence because neither Wilbur nor the Sarales allege that PG & E violated any
commission rule. Instead, both cases involve the issue of what property right PG & E has to trim
walnut trees on the plaintiffs' properties under PG & E's easements over those properties (if any).
And the commission expressly admits that this “is properly an issue for the Courts.”


Through their action, the Sarales seek to establish that by trimming more than the commission
requires or recommends, and more than it has historically trimmed, 8  PG & E has exceeded its
property rights under its easement (assuming it has any easement at all) by trimming more than is
“necessary or proper for the convenient use and enjoyment of the ... line of towers and wires and
right of way.” As for Wilbur, the right-of-way over his property requires PG & E to “avoid, so far
as it reasonably can, interfering with the use by [Wilbur] of [the easement] for ... agricultural ...
purposes.” Thus, through his action, Wilbur seeks to establish that by trimming the walnut trees
within the easement beyond what the commission requires or recommends, and beyond what PG
& E has historically trimmed, PG & E will be exceeding its property rights under its easement
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by unreasonably interfering with Wilbur's use of the land for agricultural purposes. In both cases,
then, the issue raised is the extent of PG & E's property rights under its easements and not whether
PG & E has violated any rule or decision of the commission. Accordingly, the commission itself
has essentially admitted that the superior court is the proper place for both of these cases to be
and to proceed.


8 PG & E's historic use of the easements in both cases is relevant to the scope of those
easements because “ ‘[w]here the grant is general as to the extent of the burden to be imposed
on the servient tenement, an exercise of the right, with the acquiescence and consent of both
parties, in a particular course or manner, fixes the right and limits it to that particular course
or manner.’ ” (San Joaquin & Kings etc. Co. v. Egenhoff (1943) 61 Cal.App.2d 82, 86, 141
P.2d 939.)


*258  E


The Majority's Consolation Prize Is No Prize At All


I also must take issue with the consolation prize the majority opinion purports to **49  give the
plaintiffs in asserting that they are not left “without a remedy for excessive tree trimming by PG
& E.” (Maj. opn., ante, at p. 38.) Essentially, my colleagues assert that the plaintiffs may seek
injunctive relief before the commission to remedy the problem. (Maj. opn., ante, at pp. 37–38.)
While they may seek it, the commission will not grant it. Accordingly, the alternate remedy my
colleagues suggest is chimerical, and Wilbur and the Sarales are actually left with no means of
establishing that PG & E is trampling on their property rights by exercising competing property
rights that the utility does not actually have.


In its amicus brief, the commission contends that it provides “a forum for a landowner to
seek a determination whether a utility's vegetation management activities were unreasonable or
unlawful in connection the Public Utilities Code and/or Commission orders, rules and decisions.”
Elsewhere, the commission asserts it has exclusive jurisdiction over “whether the degree of
trimming exceeded or violated any applicable Commission-approved rules.” The commission also
notes that while it cannot award damages, it can grant injunctive relief “should the Commission
determine that the utility has violated the law.”


Neither of these cases, however, presents a question of whether PG & E's trimming of the walnut
trees on the plaintiffs' properties violated a provision of the Public Utilities Code, or a commission
order, rule, or decision. Indeed, no such claim would be viable because, as I have explained, the
commission's regulatory action with respect to vegetation management around power lines has
been limited to setting minimum clearances, and the commission has not spoken on the issue of
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where trimming should stop. Indeed, the commission has already rejected at least two complaints
by landowners who sought redress for excessive tree trimming because the commission does not
regulate maximum limits on trimming.


In Morgan v. PG & E (1987) 25 Cal.P.U.C.2d 393, a landowner filed a complaint with the
commission alleging that PG & E had allowed its tree trimming contractor to “ ‘mutilate’ ” trees
in the Russian River area by “cut [ting] away too much foliage, producing clearances which are
much greater than necessary for safety.” (Id. at p. 394.) The landowner relied on a commission
staff guideline that he asserted established maximum distances *259  for trimming. (Ibid.) The
commission rejected his argument, noting that the guideline was “merely a staff interpretation of
the more general provisions of [General Order] 95,” which at that time did not prescribe specific
distances, and that “the [staff guideline] specifies minimum, not maximum, separation distances.”
(Ibid.) As one of its conclusions of law, the commission concluded that “[e]xcessive trimming if
proven would not violate any Commission order.” (Id. at pp. 395–396.)


This conclusion—that the commission's rules and orders do not regulate the maximum trimming a
utility can do—was reiterated nine years later in Bereczky v. Southern California Edison Co. (1996)
65 Cal.P.U.C.2d 145. There, a landowner complained for money damages and other relief on the
ground that the utility had “ ‘excessively trimmed spruce and pine trees' on [his] property.” (Id. at
p. 146.) The landowner argued that General Order 95 “ ‘requires and/or implies' reasonable and
consistent practices and action by the utilities.” (Bereczky, at p. 147.) The commission dismissed
the complaint, noting that because its rules do “not fix a maximum limit on the amount of trimming
which a utility is permitted to do on easements under its power lines,” “even if **50  proven, the
conduct alleged does not constitute the basis for a complaint” in front of the commission. (Ibid.)
As one of its conclusions of law, the commission concluded that “[t]he complaint does not set forth
acts by [the utility] which are in violation, or could be claimed to be in violation of any provision
of law, or of any order or rule of the Commission, which we are empowered to enforce.” (Id. at
p. 148.)


Nothing has changed since 1996 to suggest the commission would, or could, reach a different
result in the cases now before us. While the commission's adoption of specific minimum clearances
postdates its decision in Bereczky by a year, it remains true to this day that commission rules do
not fix a maximum limit on the amount of trimming a utility may do on easements under its power
lines. Absent any pertinent rule, the commission is not going to get involved in a dispute over
excessive trimming where, as here, the only limitation on which the plaintiffs rely is a limitation
in the easements the utility claims over their properties, because—as the commission itself admits
—“a determination of property rights under any easement is properly an issue for the Courts.”
Accordingly, the remedy my colleagues purport to leave the plaintiffs to in this case is, in fact,
no remedy.
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Indeed, by relegating landowners like Wilbur and the Sarales to a remedy that does not exist,
the majority opinion creates a serious anomaly. In effect, what the decision does is turn
the commission's creation of minimum *260  clearances that are, by the very terms of the
commission's own rule, conditional on obtaining permission to trim from the landowner, into an
absolute right for a utility to trim as much vegetation as it wants to trim, permission or not, no
matter whose property rights are involved, and no matter what the scope of the utility's right-
of-way may be, assuming it has one. In the world my colleagues create, even if a utility has an
easement that specifically limits the amount of vegetation it can trim to a fixed distance from its
power lines, and that distance is less than the minimum clearance the commission requires, the
utility can nonetheless trim to the commission's minimum clearance, or even more, and section
1759 would foreclose the landowner from seeking relief in court for the utility's acts in excess of
its easement rights.


At oral argument, however, PG & E admitted that in such a scenario it would have to either
purchase or condemn a more extensive easement; the commission could not simply regulate a
more extensive easement into existence. This is entirely consistent with the principle that “the
commission has no regulatory authority or interest in private disputes over property rights between
PG & E and private landowners.” (Koponen v. Pacific Gas & Electric Co., supra, 165 Cal.App.4th
at p. 353, 81 Cal.Rptr.3d 22.) Nevertheless, that is where the majority opinion leaves us—PG & E
has the power (if not the right) to trim as much vegetation as it wants, and there is nothing Wilbur
and the Sarales can do about it. I simply cannot go along with such an absurd result.


II


The 1915 “GRANT OF RIGHT OF WAY” Attached To The Sarales' Complaint Does
Not Contradict Their Denial 92 Years Later That PG & E Does Not Have Any Easement


I also disagree with the majority's determination that the Sarales are not entitled to proceed with
their case to obtain a determination of whether PG & E has any easement over their property.
According to the majority opinion, “the grant of a right-of-way in favor of [PG & E] attached
**51  by the Sarales to their first amended complaint conclusively refutes their denial of the
easement.” (Maj. opn., ante, at p. 38.) Again, my colleagues are wrong.


At the threshold, I acknowledge we can take judicial notice of the 1915 “GRANT OF RIGHT
OF WAY” the Sarales attached as exhibit B to their first amended complaint—even though the
Sarales may have attached it only “for purposes of describing [PG & E]'s contentions as to the
existence and terms of [the claimed] easement[ ]”—because a recorded deed is subject to *261
judicial notice either under subdivision (g) of Evidence Code section 452, which allows a court
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to take judicial notice of “[f]acts and propositions that are of such common knowledge within
the territorial jurisdiction of the court that they cannot reasonably be the subject of dispute” (see
Evans v. California Trailer Court, Inc. (1994) 28 Cal.App.4th 540, 549, 33 Cal.Rptr.2d 646), or
under subdivision (h) of that statute, which allows a court to take judicial notice of “[f]acts and
propositions that are not reasonably subject to dispute and are capable of immediate and accurate
determination by resort to sources of reasonably indisputable accuracy” (see Satchmed Plaza
Owners Assn. v. UWMC Hospital Corp. (2008) 167 Cal.App.4th 1034, 1040–1041, 84 Cal.Rptr.3d
585).


Applying the provisions of Evidence Code section 452 to the “GRANT OF RIGHT OF WAY,”
this court can take judicial notice of the “fact” that in October 1915, C.H. Howland and Rose E.
Howland granted a right of way over certain land in San Joaquin County to PG & E for an electric
transmission line. Beyond that, however, the “GRANT OF RIGHT OF WAY” does not establish
anything that needs to be established to prove that the easement created by this document continues
to exist to this date, burdens the property now owned by the Sarales, and is owned by PG & E.


First, the “GRANT OF RIGHT OF WAY” does not establish that the land over which the Howlands
gave PG & E a power line easement in 1915 is the land the Sarales own and which is the
subject of the present action. Perhaps a comparison of exhibit A to the Sarales' first amended
complaint (which, according to paragraph one of that complaint, contains a description of the
Sarales' property) to the legal description contained in the “GRANT OF RIGHT OF WAY” would
resolve this question. The “GRANT OF RIGHT OF WAY” alone, however, does not establish
this “fact.”


Second, even assuming we can determine that the land at issue in this case is the same land over
which the Howlands gave PG & E a power line easement in 1915, the “GRANT OF RIGHT OF
WAY” does not establish anything about what may have happened between October 1915 and
December 2007, when the Sarales filed their first amended complaint, to alter the easement granted
under the “GRANT OF RIGHT OF WAY.” In other words, the “fact” that in 1915 PG & E had
a power line easement over what was to become the Sarales' property does not establish that 92
years later, in 2007, when the Sarales filed their first amended complaint, PG & E still owned that
easement. The only “fact” the “GRANT OF RIGHT OF WAY” establishes is that PG & E had a
power line easement back in 1915.


*262  Because the only “fact” the “GRANT OF RIGHT OF WAY” establishes does not necessarily
contradict the Sarales' allegation that the easement established in that document 92 years earlier
does not burden their land today, the exhibit does not “conclusively negate[ ] an allegation of the
Sarales' complaint.” (Maj. opn., **52  ante, at p. 39.) Accordingly, the majority opinion is wrong
on this point as well.
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III


The Rest Of The Issues


Because they reach incorrect conclusions on the two main questions discussed above, my
colleagues do not have to reach a number of other arguments presented in these cases.


A


The Sarale Case


In its brief in the Sarale case, PG & E argues that granting the relief the Sarales seek would
interfere with the on-going supervision of the utility by state and federal regulators other than
the commission which protect the public's interest in safe and reliable transmission of electricity.
PG & E did not make this argument in the trial court. 9  Nevertheless, even if this court exercises
its discretion to consider this argument made for the first time on appeal (see Koch v. Rodlin
Enterprises (1990) 223 Cal.App.3d 1591, 1595, 273 Cal.Rptr. 438), the argument is without merit.


9 PG & E did make a similar argument in the Wilbur case relating to Wilbur's claim for
injunctive relief, but PG & E has not renewed that argument in the appeal in that case.


After spending six pages of its brief purporting to detail its supervision by the Federal Energy
Regulatory Commission, the North American Electric Reliability Corporation, the Western
Electricity Coordinating Council, and the California Independent System Operator Corporation,
PG & E summarizes that it “has complex and interwoven layers of regulators and must comply
with extensive federal and state regulations regarding vegetation management that are intended to
ensure the safe and reliable delivery of electric power.” PG & E then asserts the bare conclusion
that “[p]ursuant to ... section 1759, the trial court therefore lacked subject-matter jurisdiction to
address [the Sarales'] claims.”


*263  By its terms, section 1759 limits the power of superior court to review or otherwise interfere
with actions by the commission only; the statute does not deal with any other regulatory body.
Even assuming for the sake of argument that granting relief in the Sarale case would interfere with
PG & E's regulation by one of the other entities it identifies, section 1759 does not deprive the
superior court of jurisdiction based on that fact.
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In addition to challenging the trial court's ruling on PG & E's demurrer, the Sarales contend the
trial court erred in granting PG & E's motion to strike because that ruling was “irreconcilable and
inconsistent with its denial of jurisdiction.” We agree. Once the trial court determined that section
1759 barred it from exercising jurisdiction in the Sarale case, the motion to strike was moot, and the
court had no business ruling on it. If the judgment of dismissal were reversed, however, the motion
to strike would be ripe for decision, and the trial court could reconsider that motion on remand.


B


The Wilbur Case


In its order preceding the judgment of dismissal, the trial court in the Wilbur case concluded PG
& E is “not limited to ‘historical use’ of the easement, but may comply with the [commission]
requirements, even to the event that compliance exceeds ‘historical use.’ ” To the extent this
conclusion can be understood as an alternate basis for sustaining PG & E's demurrer-because the
trial court concluded Wilbur was not entitled to the judicial declaration **53  he sought-I agree
with Wilbur that the trial court erred.


“The basic rule is that, if an actual controversy appears from the complaint (as it does here), the
plaintiff is entitled to the declaration of rights that he seeks, whether that declaration is in his favor
or is adverse to his position.” (Los Angeles County Democratic Central Committee v. County of
Los Angeles (1976) 61 Cal.App.3d 335, 338, 132 Cal.Rptr. 43.)


Here, it cannot be determined from the face of the complaint, or materials subject to judicial notice,
whether PG & E's proposed additional trimming of Wilbur's walnut trees exceeds the scope of
PG & E's easement over Wilbur's property-which is the substance of Wilbur's complaint. Thus,
Wilbur's complaint was not subject to resolution on demurrer.


*264  IV


Conclusion


For the foregoing reasons, I would reverse the judgment of dismissal in each case and would
remand each case to the trial court with directions to vacate the order sustaining the demurrer
without leave to amend and enter a new order overruling the demurrer. Additionally, in the Sarale
case, I would direct the trial court to vacate its order granting the motion to strike and to reconsider
that motion.
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STATE OF CALIFORNIA 


•.... 2E AUTHENTICATED 
BUREAU ELECTRONIC LEGAL MATERIAL 


Senate Bill No. 901 


CHAPTER 626 


An act to add Section 815.11 to the Civil Code, to add Section 65040.21 
to the Government Code, to add Section 38535 to the Health and Safety 
Code, to amend Sections 4213.05, 4290, 4527, 4584, 4589, 4593.2, 4597, 
4597.1, 4597.2, 4597.6, and 4799.05 of, to add Sections 4123.5, 4124.7, 
4290.1, 4584.1, and 4584.2 to, to addArticle 10 (commencing with Section 
4205) to Chapter 1 of Part 2 of Division 4 of, to add and repeal Section 4556 
of, and to repeal Section 4597.20 of, the Public Resources Code, and to 
amend Sections 399.20.3, 854, 959, 1731, 2107, 8386, and 8387 of, to add 
Sections 451.1, 451.2, 748.1, 764, 854.2, 8386.1, 8386.2, 8386.5, and 8388 
to, to add Article 5.8 (commencing with Section 850) to Chapter 4 of Part 
1 of Division 1 of, and to repeal and add Section 706 of, the Public Utilities 
Code, relating to wildfires. 


[Approved by Governor September 21, 2018. Filed with 


Secretary of State September 21, 2018.] 


LEGISLATIVE COUNSEL'S DIGEST 


SB 901, Dodd. Wildfires. 
(1) Existing law, the California Emergency Services Act, among other 


things, authorizes the Governor, with the advice of the Office of Emergency 
Services, to divide the state into mutual aid regions for the more effective 
application, administration, and coordination of mutual aid and other 
emergency-related activities. Existing law authorizes the Office of 
Emergency Services to coordinate response and recovery operations in the 
mutual aid regions. The Budget Act of 2018 appropriated $99,376,000 to 
the Office of Emergency Services for purposes of local assistance. Of those 
funds, $25,000,000 was made available, pursuant to a schedule, for 
equipment and technology that improves the mutual aid system. Existing 
law authorizes the Department of Forestry and Fire Protection (CalFire) to 
administer various programs, including grant programs, relating to forest 
health and wildfire protection. 


This bill would revise the Budget Act of 2018 to provide that the 
$25,000,000 described above shall be applied to support activities directly 
related to regional response and readiness. The bill would provide that these 
activities include predeployment of Office of Emergency Services fire and 
rescue and local government resources that are part of the California Fire 
and Rescue Mutual Aid System or additional resources upon the authority 
and approval of the Office of Emergency Services to meet the requirements 
for state resources called up for predisaster and disaster response. 


This bill would state that 2 separate appropriations, one for $ 165,000,000 
and one for $35,000,000, shall be made in each Budget Act through the 
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2023-24  fiscal year from the Greenhouse Gas Reduction Fund to CalFire, 
each for separately identified purposes relating to forest health, fire 
prevention, and fuel reduction. 


(2) Existing law establishes conservation easements as interests in real 
property that are voluntarily created and freely transferable and that are 
created to retain land predominantly in its natural, scenic, historical, 
agricultural, forested, or open-space condition. 


This bill would require, for any conservation easement purchased with 
state funds on or after January 1, 2019, wherein land subject to the easement 
includes some forest lands, or consists completely of forest lands, to the 
extent not in conflict with federal law, the terms of any applicable bond, or 
the requirements of any other funding source, the landowner shall agree, as 
part of the easement, to maintain and improve forest health through 
promotion of a more natural tree density, species composition, structure, 
and habitat function, to make improvements that increase the land's ability 
to provide resilient, long-term carbon sequestration and net carbon stores 
as well as watershed functions, to provide for the retention of larger trees 
and a natural range of age classes, and to ensure the growth and retention 
of such larger trees over time. 


(3) The California Global Warming Solutions Act of 2006 designates 
the State Air Resources Board (state air board) as the state agency charged 
with monitoring and regulating sources of emissions of greenhouse gases. 
The state air board is required to adopt a statewide greenhouse gas emissions 
limit, as specified, and to adopt rules and regulations in an open public 
process to achieve the maximum technologically feasible and cost-effective 
greenhouse gas emission reductions. The act authorizes the state air board 
to include in its regulation of those emissions the use of market-based 
compliance mechanisms. Existing law requires all moneys, except for fines 
and penalties, collected by the state air board as part of a market-based 
compliance mechanism to be deposited in the Greenhouse Gas Reduction 
Fund and to be available upon appropriation by the Legislature. Existing 
law requires the Department of Finance, in consultation with the state air 
board and any other relevant state agency, to develop and update, as 
specified, a 3-year investment plan for the moneys deposited in the 
Greenhouse Gas Reduction Fund. 


This bill would require the state air board, in consultation with CalFire, 
to develop a standardized approach to quantifying the direct carbon emissions 
and decay from fuel reduction activities for purposes of meeting the 
accounting requirements for Greenhouse Gas Reduction Fund expenditures, 
a historic baseline of greenhouse gas emissions from California's natural 
fire regime reflecting conditions before modern fire suppression, and a 
report that assesses greenhouse gas emissions associated with wildfire and 
forest management activities, as provided. 


(4) Existing law requires CalFire to provide fire prevention and 
firefighting implements and apparatus, and organize fire crews and other 
services, related to the prevention and control of forest fires. 
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This bill would require CalFire to create a Wildfire Resilience Program 
for purposes of assisting nonindustrial timberland owners with wildfire 
resilience efforts by providing technical assistance on prescribed topics, 
including helping applicants navigate the permitting process. The bill would 
require CalFire to make specified information available to nonindustrial 
timberland owners. 


This bill would require, contingent on the enactment of AB 1956 of the 
2017-18 Regular Session, the department to prioritize local assistance grant 
funding applications from local agencies based on the "Fire Risk Reduction 
Community" list, as provided. 


(5) Existing law required the State Board of Forestry and Fire Protection 
(state forestry board), on or before September 1, 2011, to adopt emergency 
regulations to establish a fire prevention fee in an amount not to exceed 
$150 to be charged on each habitable structure, as defined, on a parcel that 
is within a state responsibility area, as defined, and authorized the board to 
annually adjust the fire prevention fees using prescribed methods. 


Existing law requires that the fire prevention fees collected, except as 
provided, be deposited into the State Responsibility Area Fire Prevention 
Fund and be made available to the state forestry board and CalFire for certain 
specified fire prevention activities that benefit the owners of habitable 
structures in state responsibility areas who are required to pay the fee. 


Existing law, commencing with the 2017-18 fiscal year, suspended the 
fire prevention fee and required any moneys held in reserve in the fund to 
be appropriated by the Legislature in a manner consistent with the purposes 
of the fund. Existing law expresses the intent of the Legislature that moneys 
derived from the auction or sale of allowances pursuant to a greenhouse gas 
emissions reduction program market-based compliance mechanism shall 
be used to replace the moneys that would have otherwise been collected to 
continue fire prevention activities. 


This bill would provide that the amount appropriated in the annual Budget 
Act pursuant to the statement of legislative intent referenced above not be 
included in determining the amount of annual proceeds of the Greenhouse 
Gas Reduction Fund for purposes of specified calculations. 


(6) The Z'berg-Nejedly Forest Practice Act of 1973 prohibits a person 
from conducting timber operations, defined to mean the cutting or removal, 
or both, of timber or other solid wood forest products from timberlands for 
commercial purposes, unless a timber harvesting plan prepared by a 
registered professional forester has been submitted for the operations to 
CalFire. The act provides an exception from its provisions for timber 
operations that involve the removal of trees less than 16 inches in diameter 
at breast height from a firebreak or fuelbreak if the removal meets specified 
requirements, including the requirement that the removed trees will not be 
processed into logs or lumber. 


This bill would provide an exception to the requirement that the removed 
trees not be processed into logs or lumber for a fuelbreak conducted by a 
public agency or a nonprofit organization, as provided. 
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The  act authorizes the state forestry board to exempt from some or all of 
those provisions of the act a person engaging in specified forest management 
activities, including the cutting or removal of trees in compliance with 
existing law relating to defensible space. Existing law requires surface fuels 
that promote the spread of wildfire to be removed from all areas of the 
timber operations within 45 days from the start of timber operations and 
provides that any not so removed after that time may be determined to be 
a nuisance, as provided. 


This bill would instead provide that all fuel treatments related to the 
cutting or removal of trees in compliance with existing law relating to 
defensible space that do not comply with state forestry board rules and 
regulations may be determined to be a nuisance, as provided. 
The bill would establish, until a specified date, the Small Timberland 


Owner Exemption, which would exempt from the act the cutting or removal 
of trees on property of no more than 100 acres within a single planning 
watershed, depending on location of the property, that eliminates the vertical 
continuity of vegetative fuels and the horizontal continuity of tree crowns 
for the purpose of reducing flammable materials and maintaining a fuel 
break, subject to specified conditions. 
The bill would require the state forestry board to comply with specified 


standards when adopting those regulations related to the Small Timberland 
Owner Exemptions and other exemptions, as provided, as determined 
appropriate and necessary by the state forestry board. 
The act authorizes, until January 1, 2021, the Forest Fire Prevention Pilot 


Project Exemption if specified conditions are met, including that only trees 
less than 26 inches in stump diameter, measured at 8 inches above ground 
level, be removed, no new road construction or reconstruction occur, and 
the activities be conducted in specified counties. 


This bill would revise and recast the exemption to, until a specified date, 
allow the construction or reconstruction of temporary roads on slopes of 
30% or less, if certain conditions are met, including that temporary roads 
or landings are not located on unstable areas, are single-lane in width, and 
are not located across a connected headwall swale, among other things. The 
bill would require the state forestry board to comply with specified standards 
when adopting those regulations. 
The bill would make other related changes to the exemptions. 
Existing law requires the department and the state forestry board, until 


January 1, 2019, to review and submit a report to the Legislature on the 
trends in the use of, compliance with, and effectiveness of, timber harvest 
exemptions and emergency notice provisions, as provided. Existing law 
requires the report to include an analysis of any barriers for small forest 
owners presented by the exemptions. 


This bill would delete the requirement that the report include the above 
analysis. The bill would require the department and the state forestry board, 
until a specified date, in consultation with the Department of Fish and 
Wildlife and the State Water Resources Control Board, to annually submit 
a report to the Legislature that also includes information on the number and 
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type of violations and enforcement actions taken on each notice of exemption 
and emergency notice, among other things. 
The act requires the state forestry board to adopt district forest practice 


rules and regulations, as provided, to ensure the continuous growing and 
harvesting of commercial forest tree species and to protect the soil, air, fish, 
wildlife, and water resources. 


This bill would require the Forest Management Task Force to report to 
the Legislature on or before July 1, 2020, on opportunities to streamline the 
act and associated rules and regulations to expedite forest health projects 
while preserving the resource protection functions of the act. 


Existing law requires the state forestry board to adopt regulations 
implementing minimum fire safety standards related to defensible space 
that are applicable to state responsibility area lands and lands under the 
authority of CalFire, and specifies that these regulations apply to the 
perimeters and access to all residential, commercial, and industrial building 
construction within state responsibility areas approved after January 1, 1991. 


This bill would also require the state forestry board to adopt regulations 
implementing minimum fire safety standards that are applicable to lands 
classified and designated as very high fire hazard severity zones and would 
require the regulations to apply to the perimeters and access to all residential, 
commercial, and industrial building construction within lands classified and 
designated as very high fire hazard severity zones, as defined, after July 1, 
2021. The bill would further require the state forestry board to, on and after 
July 1, 2021, periodically update regulations for fuel breaks and greenbelts 
near communities to provide greater fire safety for the perimeters to all 
residential, commercial, and industrial building construction within state 
responsibility areas and lands classified and designated as very high fire 
hazard severity zones after that date. The bill would require the state forestry 
board, on or before July 1, 2022, to develop criteria and maintain a "Fire 
Risk Reduction Community" list of local agencies located in a state 
responsibility area or a very high fire hazard severity zone that meet best 
practices for local fire planning. 
The act authorizes a person who intends to become a working forest 


landowner or a nonindustrial tree farmer, as defined, to file a working forest 
management plan or a nonindustrial timber management plan, as the case 
may be, with the department, with the long-term objective of an uneven 
aged timber stand and sustained yield through the implementation of the 
plan. Existing law defines "nonindustrial timber management plan" to mean 
a management plan for nonindustrial timberlands, as provided. The bill 
would remove from working forest management plans a required description 
and discussion of the methods to be used to avoid significant sediment 
discharge to watercourses from timber operations. 


This bill would provide that a nonindustrial timber management plan may 
include multiple tree farmers, but shall not cover more than 2,500 acres. 
The bill would require that working forest landowners comply with all 
applicable regulatory requirements of the state water board and the 
appropriate regional water quality control board. The bill would revise the 
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definition  of a "working forest landowner" to reduce the acreage that may 
be the subject of an approved working forest management plan, from less 
than 15,000 acres, to less than 10,000 acres, would authorize a plan to 
include multiple working forest landowners, and require that a plan be 
contained within a single hydrologic area, as specified. 


This bill would authorize the state forestry board to adopt emergency 
regulations for these purposes, as specified. 


(7) Existing law authorizes the Director of Forestry and Fire Protection 
to provide grants to entities, including, but not limited to, private or 
nongovernmental entities, Native American tribes, or local, state, and federal 
public agencies, for the implementation and administration of projects and 
programs to improve forest health and reduce greenhouse gas emissions. 
Existing law, the California Environmental Quality Act (CEQA), requires 
a lead agency, as defined, to prepare, or cause to be prepared, and certify 
the completion of an environmental impact report on a project that it 
proposes to carry out or approve that may have a significant effect on the 
environment or to adopt a negative declaration if it finds that the project 
will not have that effect. CEQA also requires a lead agency to prepare a 
mitigated negative declaration for a project that may have a significant effect 
on the environment if revisions in the project would avoid or mitigate that 
effect and there is no substantial evidence that the project, as revised, would 
have a significant effect on the environment. 


This bill would provide that, until January 1, 2023, under specified 
conditions, CEQA would not apply to prescribed fire, thinning, or fuel 
reduction projects undertaken on federal lands to reduce the risk of 
high-severity wildfire that have been reviewed under the federal National 
Environmental Policy Act of 1969. The bill would also provide that CEQA 
would not apply to the issuance of a permit or other project approval by a 
state or local agency for these fire, thinning, or fuel reduction projects. 
Because a lead agency would be required to determine if this exemption 
from CEQA applies, this bill would impose a state-mandated local program. 
The bill would require CalFire, commencing December 31, 2019, and 
annually thereafter, to report to the relevant policy committees of the 
Legislature the number of times these provisions were used. The bill would 
provide that these provisions shall remain operative only if the Secretary 
of the Natural Resources Agency certifies on or before January 1 of each 
year that the National Environmental Policy Act of 1969 or other federal 
laws that affect the management of federal forest lands in California have 
not being substantially amended on or after August 31, 2018. 


(8) Existing law creates the Office of Planning and Research in the 
Governor's office to provide the Governor and his or her cabinet with 
long-range land use planning and research and to serve as the comprehensive 
state planning agency. 


This bill would establish within the Office of Planning and Research the 
Commission on Catastrophic Wildfire Cost and Recovery. The bill would 
require the commission to consist of 5 appointed members with specified 
expertise, as provided. The bill would require the commission to hold at 
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least 4 public meetings throughout the state for purposes of accepting public 
and expert testimony on, and for evaluating and making recommendations 
on, specified matters relating to the costs of damage associated with 
catastrophic wildfires, as provided. The bill would require the commission, 
on or before July 1, 2019, and in consultation with the Public Utilities 
Commission (PUC) and the Insurance Commissioner, to prepare a report 
containing its assessment of the issues surrounding catastrophic wildfire 
costs and the reduction of damage, and making recommendations for changes 
to law that would ensure equitable distribution of costs among affected 
parties. 


(9) Under existing law, the PUC has regulatory authority over public 
utilities, including electrical corporations and gas corporations. Existing 
law authorizes the PUC to establish rules for all public utilities, subject to 
control by the Legislature. Under existing law, any public utility that violates 
or fails to comply with any provision of the California Constitution or the 
Public Utilities Act, or that fails or neglects to comply with any order, 
decision, decree, rule, direction, demand, or requirement of the PUC, is 
generally subject to a penalty of not less than $500, nor more than $50,000 
for each offense. Existing law authorizes the PUC to fix the rates and charges 
for every public utility and requires that those rates and charges be just and 
reasonable. Existing law prohibits a gas corporation from recovering any 
fine or penalty in any rate approved by the PUC. 


This bill would increase that maximum penalty to $ 100,000. The bill 
would prohibit an electrical corporation from recovering a fine or penalty 
through a rate approved by the PUC, and would make related nonsubstantive 
changes. This bill would authorize the PUC, in an application by an electrical 
corporation to recover costs and expenses arising from a catastrophic 
wildfire, to allow cost recovery if the costs and expenses are just and 
reasonable, based on the PUC's consideration of the conduct of the electrical 
corporation and relevant information submitted into the PUC's record, 
including, but not limited to, information regarding specified factors. 


(10) Existing law prohibits an electrical corporation or gas corporation, 
for a period of 5 years following a safety violation causing more than 
$5,000,000 in ratepayer liability, as specified, from recovering from 
ratepayers expenses for annual compensation of an officer in excess of 
$1,000,000 without PUC approval. Existing law requires the electrical 
corporation or gas corporation seeking to pay, or seeking recovery of, annual 
officer compensation in excess of $ 1,000,000 during that 5-year period to 
file an application with the PUC containing specified information. Existing 
law requires the PUC, following a duly noticed public hearing in a 
proceeding to consider the application, to issue a written decision on the 
application. 


This bill would repeal the above provisions relating to excess annual 
compensation of utility officers. The bill would prohibit an electrical 
corporation or gas corporation from recovering from ratepayers any annual 
salary, bonus, benefits, or other consideration of any value, paid to an officer 
of the electrical corporation or gas corporation, and would require that 
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compensation  to instead be funded solely by shareholders of the electrical 
corporation or gas corporation. 


(11) Existing law authorizes the PUC, after a hearing, to require every 
public utility to construct, maintain, and operate its line, plant, system, 
equipment, apparatus, tracks, and premises in a manner so as to promote 
and safeguard the health and safety of its employees, passengers, customers, 
and the public. The act requires electrical corporations to annually prepare 
and submit a wildfire mitigation plan to the PUC for review. 


This bill would require each plan to include additional elements, and 
would require an independent evaluator to review and assess the electrical 
corporation's compliance with its plan. The bill would authorize the electrical 
corporation to recover in rates the costs of the independent evaluator. The 
bill would require the PUC to approve the plan and to consider the 
independent evaluator's findings, as specified. The bill would require the 
PUC to assess penalties on an electrical corporation that fails to substantially 
comply with its plan. 


This bill would require an independent 3rd-party evaluator to conduct a 
safety culture assessment of each electrical corporation, the costs of which 
would not be recoverable in rates by the electrical corporation. 


This bill would require that an electrical corporation that has a contract 
for private fire safety and prevention, mitigation, or maintenance services, 
only use those services for the direct defense of utility infrastructure. The 
bill would require an electrical corporation to make maximum effort to 
reduce or eliminate the use of contract private fire safety and prevention, 
mitigation, and maintenance personnel in favor of employing highly skilled 
and apprenticed personnel to perform fire safety and prevention, mitigation, 
or maintenance services in direct defense of utility infrastructure in 
collaboration with public agency fire departments having jurisdiction. 


(12) Under existing law, local publicly owned electric utilities and 
electrical cooperatives are under the direction of their governing boards. 
Existing law requires each local publicly owned electric utility and electrical 
cooperative to construct, maintain, and operate its electrical lines and 
equipment in a manner that will minimize the risk of catastrophic wildfire 
posed by those electrical lines and equipment. Existing law requires the 
governing board of a local publicly owned electric utility or electrical 
cooperative to determine whether any portion of the geographical area where 
the utility's overhead electrical lines and equipment are located has a 
significant risk of catastrophic wildfire resulting from those electrical lines 
and equipment and, if so, requires the utility, at an interval determined by 
its board, to present to its board for approval those wildfire mitigation 
measures the utility intends to undertake to minimize the risk of its overhead 
electrical lines and equipment causing a catastrophic wildfire. Existing law 
authorizes a governing board of a local publicly owned electric utility or 
electrical cooperative to determine that a fire prevention plan it prepared 
and submitted to, and which was approved by, a federal agency as a license 
condition meets these requirements for those areas covered by the plan. 
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This bill would require those utilities to prepare wildfire mitigation 
measures if the utilities' overhead electrical lines and equipment are located 
in an area that has a significant risk of wildfire resulting from those electrical 
lines and equipment. The bill would require the wildfire mitigation measures 
to incorporate specified information and procedures. The bill would require 
the local publicly owned electric utility or electrical cooperative, before 
January 1, 2020, and annually thereafter, to prepare a wildfire mitigation 
plan, except where its governing board determined that its federally approved 
fire prevention plan met the otherwise applicable requirements. The bill 
would require specified information and elements to be included in the plan. 
The bill would require the local publicly owned electric utility or electrical 
cooperative to present each plan in an appropriately noticed public meeting, 
to accept comments on the plan from the public, other local and state 
agencies, and interested parties, and to verify that the plan complies with 
all applicable rules, regulations, and standards, as appropriate. The bill 
would require the local publicly owned electric utility or electrical 
cooperative to contract with a qualified independent evaluator to review 
and assess the comprehensiveness of its plan. 
By placing additional duties upon local publicly owned electric utilities, 


the bill would impose a state-mandated local program. 
(13) This bill would require the PUC and CalFire to enter into a 


memorandum of understanding to cooperatively develop consistent 
approaches and share data related to fire prevention, safety, vegetation 
management, and energy distribution systems and to share results from 
various fire prevention activities, including relevant inspections and fire 
ignition data. 


(14) The existing restructuring of the electrical services industry provides 
for the issuance of rate reduction bonds by the California Infrastructure and 
Economic Development Bank for the recovery of transition costs, as defined, 
by electrical corporations. Existing law authorizes the PUC to issue financing 
orders, to support the issuance of recovery bonds, as defined, by the recovery 
corporation, as defined, secured by a dedicated rate component, to finance 
the unamortized balance of the regulatory asset awarded Pacific Gas and 
Electric Company in PUC Decision 03-12-035. 


This bill would, under specific circumstances, authorize the PUC, upon 
application by an electrical corporation, to issue financing orders to support 
the issuance of recovery bonds to finance costs, in excess of insurance 
proceeds, incurred, or that are expected to be incurred, by an electrical 
corporation, excluding fines and penalties, related to wildfires, as provided. 


(15) Existing law prohibits a person or corporation from merging, 
acquiring, or controlling either directly or indirectly any public utility 
organized and doing business in this state without first securing authorization 
to do so from the PUC. 


This bill would require, in the context of a change of control of an 
electrical corporation or gas corporation, a successor employer to retain all 
covered employees, as defined, for at least 180 days immediately following 
the effective date of a change of control. The bill would prohibit the 


91 







Ch. 626 _10— 


successor employer from reducing the total compensation of a covered 
employee during that period. The bill would prohibit, for 2 years after the 
180-day period, a successor employer from reducing the total number of 
employees who would have been covered employees for succession purposes 
below the total number of those employees who were protected during that 
180-day period, unless approved by the PUC. The bill would prohibit the 
PUC from authorizing a successor employer to reduce the number of those 
employees unless the successor employer makes a specified showing. 


This bill would establish procedures for rehearing and judicial review of 
any order or decision made pursuant to the above-described provisions. 


(16) The California Renewables Portfolio Standard Program requires the 
PUC to implement annual procurement targets for the procurement of eligible 
renewable energy resources, as defined, for all retail sellers, which includes 
electrical corporations, to achieve the targets and goals of the program. The 
program requires electrical corporations, by December 1, 2016, to 
collectively procure, through financial commitments of 5 years, their 
proportionate share of 125 megawatts of cumulative rated generating capacity 
from bioenergy projects commencing operation prior to June 1, 2013, that 
each produces its generation using specified minimum percentages of certain 
types of forest feedstock. Pursuant to existing law, the PUC has adopted 
resolutions establishing fuel or feedstock procurement requirements for 
generation from bioenergy projects intended to reduce wildfire risks that 
are applicable to the state's 3 largest electrical corporations. 


This bill would expand the fuels and feedstocks that are eligible to meet 
these wildfire risk reduction fuel and feedstock requirements. The bill would 
require that the state's 3 largest electrical corporations allow bioenergy 
facilities under contract to report fuel or feedstock used to meet those 
contracts on a monthly or annual basis and to allow a bioenergy facility to 
opt out of the mandated fuel or feedstock usage levels in any particular 
month upon providing written notice in the month of operation to the 
electrical corporation, as specified. 


This bill would require an electrical corporation, local publicly owned 
electric utility, or community choice aggregator with a contract to procure 
electricity generated from biomass that is operative at any time in 2018, and 
expires or expired on or before December 31, 2023, to seek to amend the 
contract to include, or seek approval for a new contract that includes, an 
expiration date 5 years later than the expiration date in the contract that was 
operative in 2018, so long as the contract extension follows the feedstock 
requirement. This requirement would be limited to facilities sourcing fuel 
material in California and would not apply to facilities located in certain air 
basins. 


(17) Under existing law, a violation of the Public Utilities Actor an order, 
decision, rule, direction, demand, or requirement of the PUC is a crime. 


Because the certain provisions of this bill would be a part of the act and 
because a violation of an order or decision of the PUC implementing its 
requirements would be a crime, the bill would impose a state-mandated 
local program. 
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(18) This bill would incorporate additional changes to Section 4799.05 
of the Public Resources Code proposed by SB 1079 to be operative only if 
this bill and SB 1079 are enacted and this bill is enacted last. 


(19) The California Constitution requires the state to reimburse local 
agencies and school districts for certain costs mandated by the state. Statutory 
provisions establish procedures for making that reimbursement. 


This bill would provide that no reimbursement is required by this act for 
specified reasons. 


The pecple cf the State cf Cal fornia do enact as follows: 


SECTION 1. In regards to the provisions of this measure related to forest 
management, the Legislature finds and declares all of the following: 


(a) It is the policy of the state to encourage prudent and responsible forest 
resource management by increasing the pace and scale of fuel reduction, 
thinning, and the use of prescribed fire as directed by Governor Brown's 
Executive Order B-52-18. California's small timberland owners find it 
difficult to practice sustainable forest management on their private family 
ownerships. Noncorporate forest landowners control approximately 3.2 
million acres of the state's nearly 8 million acres of private timberlands. Of 
these, there are approximately 87,000 parcels of timberland that are 100 
acres or less. 


(b) It is the finding of the Legislature that small timberland owners who 
conduct forest management activities under the Small Timberland Owner 
Exemption, pursuant to regulations adopted by the Board of Forestry and 
Fire Protection, will contribute to the conservation of public trust resources 
through fuel hazard reduction, maintenance of wildlife habitat, protection 
of water resources, protection of archaeological resources, and maintenance 
of long-term carbon sequestration, and benefit social and economic 
objectives. Forest management under this exemption should employ 
uneven-aged management that should promote forest health and resilience. 


(c) Research by the Sierra Nevada Conservancy shows that high-severity 
fires can increase stormwater runoff and erosion, expose the snowpack to 
direct sunlight, and shift melt times to earlier in the spring when water 
cannot be captured and stored. The conservancy found that overgrown 
forests result in up to 60 percent of snowfall never reaching the ground, 
thereby increasing the risk that the water will be lost back into the 
atmosphere rather than added to the snowpack. Since the snowpack is the 
state's largest water storage system and is expected to decline as a result of 
rising temperatures, it is even more important to improve forest health to 
maximize snowpack retention, water storage, and improve water quality. 


(d) Research indicates that wildfires have grown larger and increased in 
intensity over the last several decades. Forest fires have increased from an 
average of about 60,000 acres annually between the 1950s and 1990s to 
175,000 acres annually in the 2000s and over 250,000 acres annually this 
decade. The percentage of acres burning at high severity has increased from 
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roughly 20 percent to almost 30 percent, with 40 percent of the 2013 Rim 
Fire and 50 percent of the 2014 King Fire burning at high intensity. 
High-intensity burn patches were historically less than 10 acres in size, sizes 
that facilitated habitat diversity and that could be quickly reseeded from the 
surrounding forests. In stark contrast, the King Fire had a single 
high-intensity burn patch of over 30,000 acres and the Rim Fire had a burn 
patch of over 50,000 acres (over 78 square miles). In contrast to historic 
low-intensity wildfires that play an important role in the forest ecosystem, 
high-intensity wildfires are far more ecologically devastating and lead to 
the growth of fewer fire-resistant species, which further increases fire risk. 


(e) Wildfires result in significant greenhouse gas emissions. The State 
Air Resources Board acknowledges that wildfires are the largest source of 
black carbon, a short-lived climate pollutant, and wildfire emissions are 
orders of magnitude higher than black carbon emissions from anthropogenic 
sources. Furthermore, the combustion of forest material during a fire may 
only contribute a relatively small portion of the total emissions, since a 
high-intensity fire that kills vegetation may actually contribute four to five 
times as many emissions during post-fire decomposition. 


(f) CAL-FIRE's recent California Forest Carbon Plan notes that carbon 
emissions from wildfires are anticipated to increase if there is no change in 
current forest management practices. The 2013 Rim Fire, which burned 
257,000 acres, generated roughly 15 million metric tons of greenhouse gas 
emissions, as much pollution as 2.3 million vehicles generate in a given 
year. Proposed amendments to the Low-Carbon Fuel Standard to reduce 
carbon intensity of transportation fuels 18 percent by 2030 are anticipated 
to reduce greenhouse gas emissions by about 25 million tons annually, 
which is approximately the amount of emissions generated by wildfires in 
a given year. Unless the state significantly improves forest management 
and reduces the risk and intensity of wildfires, wildfire emissions will 
continue to erode the greenhouse gas emission reductions achieved from 
regulatory programs. 


(g) This act is intended to improve forest health and reduce the risk and 
intensity of wildfires, thereby protecting the state from loss of life and 
property damage, reducing greenhouse gas emissions, enhancing ecosystem 
function, improving wildlife habitats, increasing water supply, improving 
water quality, reducing the amount of money the state must spend on wildfire 
response and rebuilding, and increasing carbon sequestration in our forests. 


SEC. 2. Section 815.11 is added to the Civil Code, immediately following 
Section 815. 10, to read: 


815.11. For any conservation easement purchased with state funds on 
or after January 1, 2019, wherein land subject to the easement includes some 
forest lands, or consists completely of forest lands, to the extent not in 
conflict with federal law, the terms of any applicable bond, or the 
requirements of any other funding source, the landowner shall agree, as part 
of the easement management plan, to maintain and improve forest health 
through promotion of a more natural tree density, species composition, 
structure, and habitat function, to make improvements that increase the 
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land's ability to provide resilient, long-term carbon sequestration and net 
carbon stores as well as watershed functions, to provide for the retention of 
larger trees and a natural range of age classes, and to ensure the growth and 
retention of these larger trees over time. 


SEC. 3. Section 65040.21 is added to the Government Code, to read: 
65040.21. Before July 1, 2020, the office shall update the guidance 


document entitled "Fire Hazard Planning General Plan Technical Advice 
Series" in consultation with the Department of Housing and Community 
Development, the Office of Emergency Services, the Department of Forestry 
and Fire Protection, and other fire and safety experts. The guidance document 
shall include specific land use strategies to reduce fire risk to buildings, 
infrastructure, and communities. The office shall update the guidance 
document thereafter as necessary. 


SEC. 4. Section 38535 is added to the Health and Safety Code, to read: 
38535. The state board, in consultation with the California Department 


of Forestry and Fire Protection, shall develop all of the following: 
(a) A standardized system for quantifying the direct carbon emissions 


and decay from fuel reduction activities for purposes of meeting the 
accounting requirements for Greenhouse Gas Reduction Fund expenditures. 
This system may include standardized lookup tables by forest stand type, 
including for oak woodland forests, and harvest or other management 
prescriptions. The system shall acknowledge that certain expenditures, such 
as for planning, analysis, modeling, or outreach, will not have a direct 
greenhouse gas reduction benefit, but will facilitate necessary climate 
preparedness activities that will have direct greenhouse gas benefits. 


(b) In consultation with academic experts, a historic baseline of 
greenhouse gas emissions from California's natural fire regime reflecting 
conditions before modern fire suppression. This shall be completed on or 
before December 31, 2020. The baseline may be included within the state 
board's natural working lands inventory. 


(c) On or before December 31, 2020, and every five years thereafter, a 
report that assesses greenhouse gas emissions associated with wildfire and 
forest management activities. 


SEC. 5. Section 4123.5 is added to the Public Resources Code, 
immediately following Section 4123, to read: 


4123.5. (a) The department shall create the Wildfire Resilience Program. 
The purpose of the program is to assist nonindustrial timberland owners 
with wildfire resilience efforts by providing technical assistance on multiple 
topics, including, but not necessarily limited to, helping navigate the 
permitting process, fuels reduction, fuelbreaks, forest health, and 
reforestation, for purposes of reducing wildlife risks while maintaining or 
enhancing habitat, watershed values, and carbon sequestration. This technical 
assistance shall be provided by department staff and in collaboration with 
other entities, including, but not necessarily limited to, resource conservation 
districts and the University of California Cooperative Extension. 


(b) The department may use any mechanisms or tools to determine 
priority areas, including high or very high fire threat zones as described by 


91 







Ch. 626 —14— 


the Department of Forestry and Fire Protection's Fire Hazard Severity Zone 
map, in a Public Utilities Commission-designated Tier 2 or Tier 3 High Fire 
Threat District, or in the state responsibility areas where wildfire resilience 
activities are necessary and serve an important purpose. Where appropriate, 
the department and its collaborators may conduct outreach efforts to 
nonindustrial timberland owners in priority areas to provide information 
and technical assistance. 


(c) To provide the technical assistance referenced in subdivision (a), the 
department may use its forestry assistant specialists or any other personnel 
classification with the knowledge to inform nonindustrial timberland owners 
of the options to make their timberland more resilient to wildfire and to take 
advantage of the other provisions of subdivision (a), with specific outreach 
on these topics to those nonindustrial timberland owners. 


(d) The department shall assist nonindustrial timberland owners by 
making all of the following information available: 


(1) A list of permits needed from state entities to conduct various types 
of fuel removal projects. 


(2) Concise information detailing research and current best practices for 
wildfire resilience. 


(3) A list of the grant opportunities statewide which allow for wildfire 
resilience activities. 


(4) The details of grants made by the department relating to wildfire 
resilience activities. 


(e) The department shall provide technical assistance to nonindustrial 
timberland owners on how to maintain the benefits of fuel reduction projects. 


SEC. 6. Section 4124.7 is added to the Public Resources Code, to read: 
4124.7. (a) The department shall, except for activities described in 


paragraph (5) of subdivision (c) of Section 4124.5, prioritize local assistance 
grant funding applications from local agencies based on the "Fire Risk 
Reduction Community" list, upon development of that list, pursuant to 
Section 4290.1. 


(b) The prioritization required in subdivision (a) shall not affect 
applications from entities that are not local agencies. 


(c) This section shall become operative only if Assembly Bill 1956 of 
the 2017-18 Regular Session is chaptered and becomes effective on or 
before January 1, 2019. 


SEC. 7. Article 10 (commencing with Section 4205) is added to Chapter 
1 of Part 2 of Division 4 of the Public Resources Code, to read: 


Article 10. Commission on Catastrophic Wildfire Cost and Recovery 


4205. (a) (1) There is hereby created within the Office of Planning and 
Research the Commission on Catastrophic Wildfire Cost and Recovery, to 
examine issues related to catastrophic wildfires associated with utility 
infrastructure. The commission shall consist of five members. Three 
members shall be appointed by the Governor, one member shall be appointed 
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by the Senate Committee on Rules, and one member shall be appointed by 
the Speaker of the Assembly. 


(2) The chair of the commission shall be selected by the members of the 
commission. 


(3) Members appointed to the commission shall have demonstrated 
academic, business, or governmental expertise in laws, policies, and 
programs applicable to insurance or public and private utilities, and to 
processes for the allocation of costs and the reduction of damages associated 
with wildfires in the state. 


(b) The commission shall hold at least four public meetings throughout 
the state for purposes of accepting public and expert testimony on, and for 
evaluating and making recommendations on, the following matters: 


(1) Options for the Legislature and the Governor to consider for enactment 
that would socialize the costs associated with catastrophic wildfires in an 
equitable manner. 


(2) Options for the Legislature and Governor to consider for enactment 
that would establish a fund to assist in the payment of costs associated with 
catastrophic wildfires. 


(c) (1) On or before July 1, 2019, the commission, in consultation with 
the Public Utilities Commission and the Insurance Commissioner, shall 
prepare a report to the Legislature, in compliance with Section 9795 of the 
Government Code, and to the Governor containing its assessment of the 
issues surrounding catastrophic wildfire costs and damages, and making 
recommendations for changes to law that would ensure equitable distribution 
of costs among affected parties. 


(2) Pursuant to Section 10231.5 of the Government Code, the requirement 
for submitting a report imposed by paragraph ( 1) is inoperative on July 1, 
2023. 


SEC. 8. Section 4213.05 of the Public Resources Code is amended to 
read: 


4213.05. (a) Commencing with the 2017-18 fiscal year, the fire 
prevention fee imposed pursuant to Section 4212 shall be suspended, 
effective July 1, 2017. Any moneys held in reserve in the State Responsibility 
Area Fire Prevention Fund shall be appropriated by the Legislature in a 
manner consistent with subdivision (d) of Section 4214. 


(b) It is the intent of the Legislature that moneys derived from the auction 
or sale of allowances pursuant to a market-based compliance mechanism 
established pursuant to Division 25.5 (commencing with Section 38500) of 
the Health and Safety Code shall be used to replace the moneys that would 
have otherwise been collected under Section 4212 to continue fire prevention 
activities. 


(c) The amount appropriated in the annual Budget Act pursuant to 
subdivision (b) shall not be included in determining the amount of annual 
proceeds of the fund for purposes of the calculations in Section 39719 of 
the Health and Safety Code. 


(d) This section shall become inoperative on January 1, 2031. 
SEC. 9. Section 4290 of the Public Resources Code is amended to read: 
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4290. (a) The board shall adopt regulations implementing minimum 
fire safety standards related to defensible space that are applicable to state 
responsibility area lands under the authority of the department, and to lands 
classified and designated as very high fire hazard severity zones, as defined 
in subdivision (i) of Section 51177 of the Government Code. These 
regulations apply to the perimeters and access to all residential, commercial, 
and industrial building construction within state responsibility areas approved 
after January 1, 1991, and within lands classified and designated as very 
high fire hazard severity zones, as defined in subdivision (i) of Section 
51177 of the Government Code after July 1, 2021. The board may not adopt 
building standards, as defined in Section 18909 of the Health and Safety 
Code, under the authority of this section. As an integral part of fire safety 
standards, the State Fire Marshal has the authority to adopt regulations for 
roof coverings and openings into the attic areas of buildings specified in 
Section 13108.5 of the Health and Safety Code. The regulations apply to 
the placement of mobile homes as defined by National Fire Protection 
Association standards. These regulations do not apply where an application 
for a building permit was filed prior to January 1, 1991, or to parcel or 
tentative maps or other developments approved prior to January 1, 1991, if 
the final map for the tentative map is approved within the time prescribed 
by the local ordinance. The regulations shall include all of the following: 


(1) Road standards for fire equipment access. 
(2) Standards for signs identifying streets, roads, and buildings. 
(3) Minimum private water supply reserves for emergency fire use. 
(4) Fuel breaks and greenbelts. 
(b) The board shall, on and after July 1, 2021, periodically update 


regulations for fuel breaks and greenbelts near communities to provide 
greater fire safety for the perimeters to all residential, commercial, and 
industrial building construction within state responsibility areas and lands 
classified and designated as very high fire hazard severity zones, as defined 
in subdivision (i) of Section 51177 of the Government Code, after July 1, 
2021. These regulations shall include measures to preserve undeveloped 
ridgelines to reduce fire risk and improve fire protection. The board shall, 
by regulation, define "ridgeline" for purposes of this subdivision. 


(c) These regulations do not supersede local regulations which equal or 
exceed minimum regulations adopted by the state. 


(d) The board may enter into contracts with technical experts to meet the 
requirements of this section. 


SEC. 10. Section 4290.1 is added to the Public Resources Code, to read: 
4290.1. (a) On or before July 1, 2022, the board shall develop criteria 


and maintain a "Fire Risk Reduction Community" list of local agencies 
located in a state responsibility area or a very high fire hazard severity zone, 
identified pursuant to Section 51178 of the Government Code, that meet 
best practices for local fire planning. 


(b) The board shall consider all of the following when developing the 
criteria for the list required under subdivision (a): 


91 







-17— Ch. 626 


(1) Participation in the National Fire Protection Association's "Firewise 
USA" or the National Wildfire Coordinating Group's "Fire Risk Reduction 
Communities" programs. 


(2) Adoption of the board's recommendations to improve the safety 
element pursuant to subdivision (b) of Section 65302.5 of the Government 
Code. 


(3) Recently developed or updated community wildfire protection plans. 
SEC. 11. Section 4527 of the Public Resources Code is amended to read: 
4527. (a) (1) "Timber operations" means the cutting or removal, or 


both, of timber or other solid wood forest products, including Christmas 
trees, from timberlands for commercial purposes, together with all the 
incidental work, including, but not limited to, construction and maintenance 
of roads, fuelbreaks, firebreaks, stream crossings, landings, skid trails, and 
beds for the falling of trees, fire hazard abatement, and site preparation that 
involves disturbance of soil or burning of vegetation following timber 
harvesting activities, but excluding preparatory work such as treemarking, 
surveying, or roadflagging. 


(2) "Commercial purposes" includes (A) the cutting or removal of trees 
that are processed into logs, lumber, or other wood products and offered for 
sale, barter, exchange, or trade, or (B) the cutting or removal of trees or 
other forest products during the conversion of timberlands to land uses other 
than the growing of timber that are subject to Section 4621, including, but 
not limited to, residential or commercial developments, production of other 
agricultural crops, recreational developments, ski developments, water 
development projects, and transportation projects. 


(b) For purposes of this section, the removal of trees less than 16 inches 
in diameter at breast height from a firebreak or fuelbreak does not constitute 
"timber operations" if the removal meets all of the following criteria: 


(1) It is located within 500 feet of the boundary of an urban wildland 
interface community at high risk of wildfire, as defined in pages 751 to 776, 
inclusive, of Volume 66 of the Federal Register (66 FR 751-02), as that 
definition may be amended from time to time. For purposes of this paragraph, 
"urban wildland interface community at high risk of wildfire" means an 
area having one or more structures for every five acres. 


(2) It is part of a community wildfire protection plan approved by the 
department or part of a department fire plan. 


(3) The trees to be removed will not be processed into logs or lumber, 
unless the work is being conducted by, or in partnership with, a public 
agency or a nonprofit organization that has received a grant from the 
department for vegetation management or fuel reduction, in which case the 
logs or lumber may be sold. 


(4) The work to be conducted is under a firebreak or fuelbreak project 
that has been subject to a project-based review pursuant to a negative 
declaration, mitigated negative declaration, or environmental impact report 
in compliance with the California Environmental Quality Act (Division 13 
(commencing with Section 21000)). For praj ects to be conducted on forested 
landscapes, as defined in Section 754, the project and the project-based 
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review shall be prepared by or in consultation with a registered professional 
forester. 


(5) The removal of surface and ladder fuels is consistent with former 
paragraph (9) of subdivision 0) of Section 4584, as that section read on 
December 31, 2018. 


SEC. 12. Section 4556 is added to the Public Resources Code, 
immediately following Section 4555, to read: 
4556. (a) The Forest Management Task Force shall report to the 


Legislature on or before July 1, 2020, on opportunities to streamline this 
act and associated rules and regulations to expedite forest health projects 
and fire prevention projects while preserving the resource protection 
functions of the act. 


(b) (1) A report submitted pursuant to this section shall be submitted in 
compliance with Section 9795 of the Government Code. 


(2) Pursuant to Section 10231.5 of the Government Code, this section is 
repealed on July 1, 2024. 


SEC. 13. Section 4584 of the Public Resources Code is amended to read: 
4584. Upon determining that this exemption is consistent with the 


purposes of this chapter, the board may exempt from this chapter, or portions 
of this chapter, a person engaged in forest management whose activities are 
limited to any of the following: 


(a) The cutting or removal of trees for the purpose of constructing or 
maintaining a right-of-way for utility lines. 


(b) The planting, growing, nurturing, shaping, shearing, removal, or 
harvest of immature trees for Christmas trees or other ornamental purposes 
or minor forest products, including fuelwood. 


(c) The cutting or removal of dead, dying, or diseased trees of any size. 
(d) Site preparation. 
(e) Maintenance of drainage facilities and soil stabilization treatments. 
(f) Timber operations on land managed by the Department of Parks and 


Recreation. 
(g) (1) The one-time conversion of less than three acres to a nontimber 


use. A person, whether acting as an individual, as a member of a partnership, 
or as an officer or employee of a corporation or other legal entity, shall not 
obtain more than one exemption pursuant to this subdivision in a five-year 
period. If a partnership has as a member, or if a corporation or other legal 
entity has as an officer or employee, a person who has received this 
exemption within the past five years, whether as an individual, as a member 
of a partnership, or as an officer or employee of a corporation or other legal 
entity, then that partnership, corporation, or other legal entity is not eligible 
for this exemption. "Person," for purposes of this subdivision, means an 
individual, partnership, corporation, or other legal entity. 


(2) (A) Notwithstanding Section 4554.5, the board shall adopt regulations 
that do all of the following: 


(i) Identify the required documentation of a bona fide intent to complete 
the conversion that an applicant will need to submit in order to be eligible 
for the exemption in paragraph (1). 
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(ii) Authorize the department to inspect the sites approved in conversion 
applications that have been approved on or after January 1, 2002, in order 
to determine that the conversion was completed within the two-year period 
described in subparagraph (B) of paragraph (2) of subdivision (a) of Section 
1104.1 of Title 14 of the California Code of Regulations. 


(iii) Require the exemption pursuant to this subdivision to expire if there 
is a change in timberland ownership. The person who originally submitted 
an application for an exemption pursuant to this subdivision shall notify the 
department of a change in timberland ownership on or before five calendar 
days after a change in ownership. 


(iv) The board may adopt regulations allowing a waiver of the five-year 
limitation described in paragraph (1) upon finding that the imposition of 
the five-year limitation would impose an undue hardship on the applicant 
for the exemption. The board may adopt a process for an appeal of a denial 
of a waiver. 


(B) The application form for the exemption pursuant to paragraph (1) 
shall prominently advise the public that a violation of the conversion 
exemption, including a conversion applied for in the name of someone other 
than the person or entity implementing the conversion in bona fide good 
faith, is a violation of this chapter and penalties may accrue up to ten 
thousand dollars ($ 10,000) for each violation pursuant to Article 8 
(commencing with Section 4601). 


(h) An easement granted by a right-of-way construction agreement 
administered by the federal government if timber sales and operations within 
or affecting the area are reviewed and conducted pursuant to the National 
Environmental Policy Act of 1969 (42 U.S.C. Sec. 4321 et seq.). 


(i) (1) The cutting or removal of trees in compliance with Sections 4290 
and 4291 that eliminates the vertical continuity of vegetative fuels and the 
horizontal continuity of tree crowns for the purpose of reducing flammable 
materials and maintaining a fuel break for a distance of not more than 150 
feet on each side from an approved and legally permitted structure that 
complies with the California Building Standards Code, when that cutting 
or removal is conducted in compliance with this subdivision. For purposes 
of this subdivision, an "approved and legally permitted structure" includes 
only structures that are designed for human occupancy, garages, barns, 
stables, and structures used to enclose fuel tanks. 


(2) (A) The cutting or removal of trees pursuant to this subdivision is 
limited to cutting or removal that will result in a reduction in the rate of fire 
spread, fire duration and intensity, fuel ignitability, or ignition of the tree 
crowns and shall be in accordance with any regulations adopted by the board 
pursuant to this section. 


(B) Trees shall not be cut or removed pursuant to this subdivision by the 
clearcutting regeneration method, by the seed tree removal step of the seed 
tree regeneration method, or by the shelter-wood removal step of the 
shelter-wood regeneration method. 


(3) (A) All fuel treatments conducted pursuant to this subdivision that 
do not comply with board rules and regulations may be determined to be a 
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nuisance  and subject to abatement by the department or the city or county 
having jurisdiction. 


(B) The costs incurred by the department, city, or county, as the case 
may be, to abate the nuisance upon a parcel of land subject to the timber 
operations, including, but not limited to, investigation, boundary 
determination, measurement, and other related costs, may be recovered by 
special assessment and lien against the parcel of land by the department, 
city, or county. The assessment may be collected at the same time and in 
the same manner as ordinary ad valorem taxes, and shall be subject to the 
same penalties and the same procedure and sale in case of delinquency as 
is provided for ad valorem taxes. 


(4) All timber operations conducted pursuant to this subdivision shall 
conform to applicable city or county general plans, city or county 
implementing ordinances, and city or county zoning ordinances. This 
paragraph does not authorize the cutting, removal, or sale of timber or other 
solid wood forest products within an area where timber harvesting is 
prohibited or otherwise restricted pursuant to the rules or regulations adopted 
by the board. 


(5) (A) The board shall adopt regulations, initially as emergency 
regulations in accordance with subparagraph (B), that the board considers 
necessary to implement and to obtain compliance with this subdivision. 


(B) The emergency regulations adopted pursuant to subparagraph (A) 
shall be adopted in accordance with the Administrative Procedure Act 
(Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of 
Title 2 of the Government Code). The adoption of emergency regulations 
shall be deemed to be an emergency and necessary for the immediate 
preservation of the public peace, health, and safety, or general welfare. 


0) (1) The cutting or removal of trees on the person's property that 
eliminates the vertical continuity of vegetative fuels and the horizontal 
continuity of tree crowns for the purpose of reducing flammable materials 
and maintaining a fuel break. An exemption pursuant to this subdivision 
shall be known as the Small Timberland Owner Exemption. The cutting or 
removal of trees in compliance with this subdivision shall be subject to all 
of the following conditions: 


(A) The notice of exemption is prepared, signed, and submitted by a 
registered professional forester to the department. 


(B) The residual stocking standards are consistent with the following 
standards and shall be achieved through uneven-aged management, as 
defined in Section 895.1 of Title 14 of the California Code of Regulations 
excluding group selection: 


(i) On Site I lands at least 150 square feet of basal area shall be retained 
within the coast forest district, as defined in Section 907 of Title 14 of the 
California Code of Regulations, while at least 100 square feet of basal area 
shall be retained within the northern and southern districts, as defined in 
Section 908 or 909, respectively, of Title 14 of the California Code of 
Regulations. 
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(ii) On Site II lands at least 100 square feet of basal area shall be retained 
within the coast district, while at least 75 square feet of basal area shall be 
retained within the northern and southern districts. 


(iii) On Site III lands at least 75 square feet of basal area shall be retained. 
(C) (i) Forest management activities will increase the quadratic mean 


diameter of the stand. 
(ii) Increases in quadratic mean diameter shall only consider trees greater 


than eight inches in diameter at breast height. The registered professional 
forester responsible for preparation of the notice of exemption shall report 
the expected postharvest increase in quadratic mean diameter. 


(D) (i) The residual stand consists primarily of healthy and vigorous 
dominant and codommant trees from the preharvest stand, well distributed 
through the harvested area. 


(ii) No trees of the genus quercus that are greater than 26 inches diameter 
at stump height, measured 8 inches above ground level, shall be harvested 
under a notice of exemption submitted pursuant to this subdivision. 


(iii) No trees greater than 32 inches diameter at stump height, measured 
8 inches above ground level, shall be harvested under a notice of exemption 
submitted pursuant to this subdivision. 


(iv) The six largest trees per acre within the boundaries of a notice of 
exemption submitted pursuant to this subdivision shall not be harvested. 


(v) The postharvest composition of tree species shall be representative 
of the preharvest stand condition and demonstrate progression towards 
climax forest conditions, unless the registered professional forester provides 
justification explaining how modification of species diversity will benefit 
forest health and resiliency. 


(E) The submitted notice of exemption shall include a description of the 
preharvest stand structure and a statement of the minimum expected 
postharvest stocking. 


(F) All trees that are harvested or all trees that are retained shall be marked 
by, or under the supervision of, a registered professional forester before 
felling operations begin. 


(G) The board shall adopt regulations for the treatment of understory 
vegetation and standing dead fuels, canopy closure, clearance to base of 
live crown, or ladder fuels, that could promote the spread of wildfire. A fuel 
reduction effort conducted under a submitted notice of exemption pursuant 
to this subdivision shall comply with the canopy closure regulations adopted 
by the board on June 10, 2004, and as those regulations may be amended. 


(H) A notice of exemption submitted to the department that is within the 
coast forest district is submitted for a small forestland owner who owns 60 
acres or less of timberland within a single planning watershed. 


(I) A notice of exemption submitted to the department that is within the 
northern forest district or the southern forest district is submitted for a small 
forestland owner who owns 100 acres or less of timberland within a single 
planning watershed. 


(2) (A) All timber operations conducted pursuant to this subdivision 
may only occur once on any given acre per any 10-year period of time. The 
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department  shall only grant a maximum of three exemptions under the Small 
Timberland Owner Exemption per landowner. 


(B) Except for the harvesting of dead, diseased, or dying trees, during 
this 10-year period the department shall not approve a plan, as defined in 
Section 895.1 of Title 14 of the California Code of Regulations, that allows 
even-aged silviculture prescriptions. During this 10-year period of time a 
registered professional forester shall not submit a notice of exemption 
pursuant to subdivision (k) on portions of the property subject to an 
exemption pursuant to this subdivision. 


(3) The department may conduct an onsite inspection to determine 
compliance with this subdivision. The department may notify the Regional 
Water Quality Control Board, the Department of Fish and Wildlife, and the 
California Geologic Survey prior to conducting the onsite inspection. The 
Regional Water Quality Control Board, the Department of Fish and Wildlife, 
and the California Geologic Survey may conduct an inspection with the 
department. 


(4) (A) This subdivision shall be operative for a period of five years 
after the effective date of emergency regulations as adopted by the board 
and as of that date is inoperative. 


(B) The board shall notify the Secretary of State when emergency 
regulations have been adopted. 


(k) (1) The harvesting of trees, limited to those trees that eliminate the 
vertical continuity of vegetative fuels and the horizontal continuity of tree 
crowns, for the purpose of reducing the rate of fire spread, duration and 
intensity, fuel ignitability, or ignition of tree crowns. An exemption pursuant 
to this paragraph shall be known as the Forest Fire Prevention Exemption. 


(2) The board may authorize an exemption pursuant to paragraph (1) 
only if the tree harvesting will decrease fuel continuity and increase the 
quadratic mean diameter of the stand, and the tree harvesting area will not 
exceed 300 acres. Increases in quadratic mean diameter shall only consider 
trees greater than eight inches in diameter at breast height. The notice of 
exemption may be authorized only if all of the conditions specified in 
paragraphs (3) to (9), inclusive, are met. 


(3) A registered professional forester shall prepare the notice of exemption 
and submit it to the director. 


(4) (A) The submitted notice of exemption shall include a description 
of the preharvest stand structure and a statement of the postharvest stand 
stocking levels and the expected postharvest increase in quadratic mean 
diameter. 


(B) The level of residual stocking shall be consistent with maximum 
sustained production of high-quality timber products. The residual stand 
shall consist primarily of healthy and vigorous dominant and codommant 
trees from the preharvest stand. Stocking shall not be reduced below the 
standards required by the following provisions that apply to the exemption 
at issue: 
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(i) Clauses 1 to 4, inclusive, of subparagraph (A) of paragraph (1) of 
subdivision (a) of Sections 913.3, 933.3, and 953.3 of Title 14 of the 
California Code of Regulations, where appropriate. 


(C) If the preharvest dominant and codommant crown canopy is occupied 
by trees less than 14 inches in diameter at breast height, a minimum of 100 
trees over four inches in diameter at breast height shall be retained per acre 
for Site I, II, and III lands, and a minimum of 75 trees over four inches in 
diameter at breast height shall be retained per acre for Site IV and V lands. 


(D) All trees that are harvested or all trees that are retained shall be 
marked or sample marked by, or under the supervision of, a registered 
professional forester before felling operations begin. The board shall adopt 
regulations for sample marking for this section in Title 14 of the California 
Code of Regulations. Sample marking shall be limited to homogenous forest 
stand conditions typical of plantations. 


(5) (A) The board shall adopt regulations for the treatment of understory 
vegetation and standing dead fuels, canopy closure, clearance to base of 
live crown, or ladder fuels, that could promote the spread of wildlife. A fuel 
reduction effort conducted under a submitted notice of exemption pursuant 
to this subdivision shall comply with the canopy closure regulations adopted 
by the board on June 10, 2004, and as those regulations may be amended. 


(B) The postharvest stand shall not contain more than 200 trees over 
three inches in diameter per acre. 


(C) Vertical spacing shall be achieved by treating dead fuels to a 
minimum clearance distance of eight feet measured from the base of the 
live crown of the postharvest dominant and codommant trees to the top of 
the dead surface fuels. 


(D) The standards required by subparagraphs (A) to (C), inclusive, shall 
be achieved on approximately 80 percent of the treated area. 


(6) Prior to submission of a notice of exemption to the department, the 
registered professional forester responsible for submitting the notice shall 
designate temporary road locations, landing locations, tractor road crossings 
of class III watercourses, unstable areas, or connected headwall swales on 
the ground and map their locations. 


(7) The construction or reconstruction of temporary roads on slopes of 
30 percent or less shall be allowed if all of the following conditions are met: 


(A) Temporary roads or landings shall not be located on unstable areas, 
as defined in Section 895.1 of Title 14 of the California Code of Regulations. 


(B) Temporary roads shall be single-lane in width. 
(C) Temporary roads shall not be located across a connected headwall 


swale, as defined in Section 895.1 of Title 14 of the California Code of 
Regulations. 


(D) Construction or reconstruction of temporary roads, landings, or 
watercourse crossings shall not occur during the winter operating period. 
Pursuant to subdivision (g) of Sections 923.6, 943.6, and 963.6, as applicable, 
of Title 14 of the California Code of Regulations, roads and landings used 
for log hauling or other heavy equipment uses during the winter period shall 
occur on a stable operating surface and, where necessary, be surfaced with 
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rock  to a depth and quantity sufficient to maintain the stable operating 
surface. Use shall be prohibited on roads that are not hydrologically 
disconnected and exhibit saturated soil conditions. Timber operations during 
the winter period shall comply with paragraphs (1) and (2) of subdivision 
(c) of Sections 914.7, 934.7, and 954.7, as applicable, of Title 14 of the 
California Code of Regulations. 


(E) Use of temporary roads shall comply with the operational provisions 
of Article 12 (commencing with Section 923) of Title 14 of the California 
Code of Regulations, and recognize guidance on hydrologic disconnection 
in Technical Rule Addendum Number 5. 


(F) No logging road or landings construction or reconstruction activities 
of any kind shall occur within 200 feet of class I and class II watercourses 
or within 50 feet of a class III watercourses. 


(G) The landowner shall retain a registered professional forester who is 
available to provide professional advice to the licensed timber operator and 
timberland owner throughout the active timber operations. The name, 
address, telephone number, and registration number of the retained registered 
professional forester shall be provided on the submitted notice of exemption. 
This professional advice shall include overseeing the construction or 
reconstruction of any temporary roads or landings and advising on necessary 
mitigation to avoid potential impacts to associated watershed and forest 
resources. The registered professional forester shall also comply with Section 
1035.2 of Title 14 of the California Code of Regulations, relating to 
interaction between the licensed timber operator and the registered 
professional forester. 


(H) The registered professional forester responsible for submitting the 
notice of exemption shall affirm that the construction or reconstruction of 
each temporary road is necessary to provide access to harvest areas where 
no feasible alternative exists. The submitted notice of exemption shall 
include the number and cumulative length of temporary roads that will be 
constructed or reconstructed. 


(I) (i) Temporary road construction or reconstruction, shall be limited 
to no more than two miles of road per ownership in a planning watershed 
per any five-year period. 


(ii) For each exemption affecting less than 40 acres, all temporary roads 
constructed or reconstructed under this exemption shall not exceed a 
cumulative length of 300 feet. 


(iii) For each exemption affecting between 40 and 80 acres, all temporary 
roads constructed or reconstructed under this exemption shall not exceed a 
cumulative length of between 300 and 600 feet, as determined on a pro rata 
basis by the total acreage affected by the exemption. 


(iv) For each exemption affecting over 80 acres, all temporary roads 
constructed or reconstructed under the exemption shall not exceed a 
cumulative length of 600 feet. The submitted notice of exemption shall list 
the number of acres affected and the cumulative length of the road in feet. 
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(v) Temporary roads constructed or reconstructed under this exemption 
shall not be connected to other temporary roads constructed under previous 
or subsequent exemptions filed under this paragraph. 


(vi) All temporary roads shall be abandoned using proactive measures 
that have been applied to effectively remove them from the permanent road 
network, in accordance with the definition of abandoned road as defined in 
Section 895.1 of Title 14 of the California Code of Regulations. 


(vii) This paragraph shall not be interpreted to permit road construction 
or reconstruction except as authorized under the Forest Fire Prevention 
Exemption, pursuant to this paragraph. 


(viii) No trees larger than 36 inches in diameter at stump height, measured 
8 inches above ground level, shall be removed for the purposes of road 
construction or reconstruction under a notice of exemption submitted 
pursuant to this subdivision. A tree that is between 30 and 36 inches in 
diameter at stump height, measured 8 inches above ground level, may be 
removed for the purposes of road construction or reconstruction under a 
notice of exemption submitted pursuant to this subdivision only if there are 
no feasible alternatives for the road placement. 


(8) Except within constructed or reconstructed temporary road prisms, 
only trees less than 30 inches in stump diameter, measured at eight inches 
above ground level, may be removed. 


(9) All timber operations conducted pursuant to this subdivision shall 
only occur within the most recent version of the department's Fire Hazard 
Severity Zone Map in the moderate, high, and very high fire threat zones. 


(10) If pesticides or herbicides will be used within the boundaries of an 
area covered by a notice of exemption pursuant to this paragraph within 
one year of director acceptance, the timberland owner shall notify the 
appropriate regional water quality control board 10 days prior to application 
of any pesticides or herbicides. 


(11) After the timber operations are complete, the department shall 
conduct an onsite inspection to determine compliance with this subdivision 
and whether appropriate enforcement action should be initiated. The 
department shall notify the appropriate Regional Water Quality Control 
Board, the Department of Fish and Wildlife, and the California Geologic 
Survey seven days prior to conducting the onsite inspection. The Regional 
Water Quality Control Board, the Department of Fish and Wildlife, and the 
California Geologic Survey may conduct an inspection with the department. 


(12) (A) This subdivision shall be operative for a period of five years 
after the effective date of emergency regulations as adopted by the board 
and as of that date is inoperative. 


(B) The board shall notify the Secretary of State when emergency 
regulations have been adopted. 


(0 The cutting or removal of trees to restore and conserve California 
black or Oregon white oak woodlands and associated grasslands, if all of 
the following requirements are met: 


(1) A registered professional forester shall prepare the notice of exemption 
and submit it to the director. The notice shall include all of the following: 
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(A)  A certification signed by the registered professional forester that a 
minimum of 35 square feet of basal area per acre of California black or 
Oregon white oak, or both, occupy the proposed treatment area at the time 
the notice is prepared and the timber operation is designed to restore and 
conserve California black and Oregon white oak woodlands and associated 
grasslands. 


(B) A description of the preharvest stand structure and a statement of the 
postharvest stand stocking levels. 


(2) No tree larger than 26 inches in diameter at stump height shall be 
harvested for commercial purposes, which includes use for saw logs, posts 
and poles, fuel wood, biomass, or other forest products. 


(3) Only conifers within 300 feet of a California black or Oregon white 
oak that are at minimum four inches in diameter at breast height may be 
harvested. 


(4) The total area exempted pursuant to this subdivision shall not exceed 
300 acres per property per five-year period. 


(5) Conifer shall be reduced to less than 25 percent of the combined 
hardwood and conifer postharvest stand stocking levels. 


(6) No more than 20 percent of the total basal area of preexisting oak 
stock shall be cut or removed during harvest and a minimum of 35 square 
feet of basal area per acre of California black or Oregon white oak, or both, 
shall be maintained postharvest. 


(7) Slash shall be configured so as to minimize the risk of fire mortality 
to the remaining oak trees. 


(8) The board shall adopt regulations to implement this subdivision. 
(9) This subdivision shall not apply to the Southern Subdistrict of the 


Coast Forest District, as defined in Section 895.1 of Title 14 of the California 
Code of Regulations, or the Southern Forest District, as defined in Section 
909 of Title 14 of the California Code of Regulations. 


(m) (1) The board may exempt from this chapter, or portions of this 
chapter, a person engaged in forest management whose activities are limited 
to the cutting or removal of trees on the person's property in compliance 
with Sections 4290 and 4291 that eliminates the vertical continuity of 
vegetative fuels and the horizontal continuity of tree crowns for the purpose 
of reducing flammable materials and maintaining a fuelbreak for a distance 
of not more than 300 feet on each side from an approved and legally 
permitted habitable structure, when that cutting or removal is conducted in 
compliance with this subdivision and all of the following conditions are 
met: 


(A) The notice of exemption is prepared, signed, and submitted by a 
registered professional forester to the department. 


(B) For the areas between 150 and 300 feet from the habitable structure, 
the operations meet all of the following provisions: 


(i) The residual stocking standards are consistent with Sections 913.2, 
933.2, and 953.2 of Title 14 of the California Code of Regulations, as 
appropriate. 
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(ii) Activities within this area will increase the quadratic mean diameter 
of the stand. 


(iii) The residual stand consists primarily of healthy and vigorous 
dominant and codommant trees from the preharvest stand, well distributed 
throughout the harvested area. 


(iv) Postharvest slash treatment and stand conditions will lead to more 
moderate fire behavior in the professional judgment of the registered 
professional forester who submits the notice of exemption. 


(v) Any additional guidance for slash treatment and postharvest stand 
conditions and any other issues deemed necessary that are consistent with 
this section, as established by the board. 


(2) For purposes of this subdivision, "habitable structure" means a 
building that contains one or more dwelling units or that can be occupied 
for residential use. Buildings occupied for residential use include single 
family homes, multidwelling structures, mobile and manufactured homes, 
and condominiums. For purposes of this subdivision, "habitable structure" 
does not include commercial, industrial, or incidental buildings such as 
detached garages, barns, outdoor sanitation facilities, and sheds. 


(3) This subdivision shall become inoperative on January 1, 2022. 
SEC. 14. Section 4584.1 is added to the Public Resources Code, to read: 
4584.1. Rules and regulations adopted by the board pursuant to Section 


4584, except subdivision (k) of Section 4584, shall comply with the 
following standards, as determined appropriate and necessary by the board: 


(a) Notices of exemption that are prepared and submitted to the director 
shall include a map of the area of operations that complies with the 
requirements of paragraphs (1), (3), and (4), subparagraphs (A), (B), (D), 
and (E) of paragraph (5), paragraphs (7) to (12), inclusive, and paragraph 
(14) of subdivision (x) of Section 1034 of Title 14 of the California Code 
of Regulations. 


(b) Notices of exemption that are prepared and submitted to the director 
shall provide a confidential archaeological letter that includes all the 
information required by paragraphs (2) and (7) to (11), inclusive, of 
subdivision (c) of Sections 929.1, 949.1 and 969.1, as applicable, of Title 
14 of the California Code of Regulations, and site records if required 
pursuant to subdivision (g) of that section or pursuant to Section 929.5 of 
Title 14 of the California Code of Regulations. This subdivision shall not 
apply to activities described in subdivision (i) or (m) of Section 4584. 


(c) All fuel treatments required by the board shall be completed within 
one year from the date the director receives the notice, with the exception 
of burning. This shall include treatment of surface fuels, wood debris, and 
slash, which shall be lopped, removed, chipped, piled for burning, or 
otherwise treated. Burning shall be completed within two years from the 
date the director receives the notice of exemption. 


(d) Slash and woody debris shall be treated to achieve a maximum post 
harvest depth of 18 inches above the ground except within 150 feet from 
any point of an approved and legally permitted structure that complies with 
the California Building Code. Surface fuels, slash, and woody debris within 
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150  feet from any point of an approved and legally permitted structure that 
complies with the California Building Code shall be chipped, piled and 
burned, or removed. 


(e) Timber operations shall comply with the requirements of paragraphs 
(1) to (10), inclusive, of subdivision (b) of Section 1038 of Title 14 of the 
California Code of Regulations. 


(f) All timber operations conducted in Lake Tahoe Region must have a 
valid Tahoe Basin Tree Removal Permit, as defined by the Tahoe Regional 
Planning Agency (TRPA), or shall be conducted under a valid TRPA 
Memorandum of Understanding, when such a permit is required by TRPA. 


(g) The submitted notice of exemption shall include selection criteria for 
the trees to be harvested or the trees to be retained. 


(h) The department shall provide the appropriate regional water quality 
control board, the Department of Fish and Wildlife, and the California 
Geologic Survey with copies of notices of exemption when they are 
submitted. 


(i) The submitted notice of exemption shall include the tentative 
commencement date of timber operations. 


(j) Within a 15-day period, the registered professional forester or person 
responsible for the submittal of the notice of exemption shall notify the 
department, the Department of Fish and Game, the appropriate regional 
water quality control board, and the California Geologic Survey of the actual 
date of commencement of timber operations. 


(k) Timber operations pursuant to an exemption may not commence for 
10 working days from the date of the director's receipt of the notice of 
exemption unless this delay is waived by the director. The director shall 
determine whether the notice of exemption is complete, and if so, shall send 
a copy of a notice of acceptance to the submitter. If the notice of exemption 
is not complete and accurate, it shall be returned to the submitter and the 
timber operator may not proceed. If the director does not act within 10 days 
of receipt of the notice of exemption, timber operations may commence. 


(• (1) No large old trees, defined as a tree that existed before 1800 AD 
or is greater than 60 inches in diameter at stump height for Sierra or Coast 
Redwoods, and 48 inches in diameter at stump height for all other tree 
species or Decadent and Deformed Trees with Value to Wildlife, as defined 
in Section 895.1 of Title 14 of the California Code of Regulations, shall be 
harvested unless the following apply: 


(A) The tree is not critical for the maintenance of a Late Successional 
Stand. 


(B) A registered professional forester attached to the submitted notice 
of exemption a written explanation and justification for the harvest of the 
tree based on the registered professional forester's finding of any of the 
following: 


(i) The tree is a hazard to safety or property. 
(ii) The removal of the tree is necessary for the construction of a building 


as approved by the appropriate local jurisdiction and shown on the county 
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or city approved site plan, which shall be attached to the submitted notice 
of exemption. 


(iii) The tree is dead or likely to die within one year of the date of the 
proposed removal, as determined by a registered professional forester. 


(2) A registered professional forester-written explanation or justification 
need not be attached to the submitted notice of exemption if an approved 
Habitat Conservation Plan, Sustained Yield Plan, or plan, as that term is as 
defined in Section 895.1 of Title 14 of the California Code of Regulations 
addresses large old tree retention for the area in which the large old tree is 
proposed for removal and the removal is in compliance with the retention 
standards of that document. 


(3) Any tree harvested pursuant to this subdivision shall be shown on a 
map provided with the submitted notice of exemption to the department. 


(4) This subdivision shall not apply to or be used in conjunction with 
either the Small Timberland Owner Exemption created pursuant to 
subdivision 0) of Section 4584 or with the Forest Fires Prevention Exemption 
created pursuant to subdivision (k) of Section 4584. 


(m) Helicopter yarding shall be prohibited. 
(n) All applicable provisions of the Professional Foresters Law, including, 


but not limited to, Sections 775 to 779, inclusive, of this code, as well as 
all applicable provisions of Registration of Professional Forester Rules, 
including, but not limited to, Sections 1612 to 1614, inclusive, of Title 14 
of the California Code of Regulations, shall apply to the practice of 
professional forestry as it relates to this section. 


SEC. 15. Section 4584.2 is added to the Public Resources Code, to read: 
4584.2. Rules and regulations adopted by the board pursuant to 


subdivision (k) of Section 4584, shall comply with the following standards: 
(a) Notices of exemption that are prepared and submitted to the director 


shall include a map of the area of operations that complies with the 
requirements of paragraphs (1), (3), and (4), subparagraphs (A), (B), (D), 
and (E) of paragraph (5), paragraphs (7) to (12), inclusive, and paragraph 
(14) of subdivision (x) of Section 1034 of Title 14 of the California Code 
of Regulations. 


(b) Notices of exemption that are prepared and submitted to the director 
shall provide a confidential archaeological letter that includes all the 
information required by paragraphs (2) and (7) to (11), inclusive, of 
subdivision (c) of Sections 929.1, 949.1 and 969.1, as applicable, of Title 
14 of the California Code of Regulations, and site records if required 
pursuant to subdivision (g) of that section or pursuant to Section 929.5 of 
Title 14 of the California Code of Regulations. 


(c) All fuel treatments required by the board shall be completed within 
one year from the date the director receives the notice, with the exception 
of burning. This shall include treatment of surface fuels, wood debris, and 
slash, which shall be lopped, removed, chipped, piled for burning, or 
otherwise treated. Burning shall be completed within two years from the 
date the director receives the notice of exemption. 
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(d)  Slash and woody debris shall be treated to achieve a maximum post 
harvest depth of 18 inches above the ground except within 150 feet from 
any point of an approved and legally permitted structure that complies with 
the California Building Code. Surface fuels, slash, and woody debris within 
150 feet from any point of an approved and legally permitted structure that 
complies with the California Building Code shall be chipped, burned, or 
removed. 


(e) Timber operations shall comply with the requirements of paragraphs 
(1) to (4), inclusive, and (6) to (10), inclusive, of subdivision (b) of Section 
1038 of Title 14 of the California Code of Regulations. 


(f) All timber operations conducted in Lake Tahoe Region must have a 
valid Tahoe Basin Tree Removal Permit, as defined by the Tahoe Regional 
Planning Agency (TRPA), or shall be conducted under a valid TRPA 
Memorandum of Understanding, when such a permit is required by TRPA. 


(g) The submitted notice of exemption shall include selection criteria for 
the trees to be harvested or the trees to be retained. 


(h) The department shall provide the appropriate regional water quality 
control board, the Department of Fish and Wildlife, and the California 
Geologic Survey with copies of notices of exemption when they are 
submitted. 


(i) The submitted notice of exemption shall include the tentative 
commencement date of timber operations. 


0) Within a 15-day period, the registered professional forester responsible 
for the submittal of the notice of exemption shall notify the department, the 
Department of Fish and Game, the appropriate regional water quality control 
board, and the California Geologic Survey of the actual date of 
commencement of timber operations. 


(k) Operations pursuant to an exemption may not commence for 10 
working days from the date of the director's receipt of the notice of 
exemption unless this delay is waived by the director. The director shall 
determine whether the notice of exemption is complete, and if so, shall send 
a copy of a notice of acceptance to the submitter. If the notice of exemption 
is not complete and accurate, it shall be returned to the submitter and the 
timber operator may not proceed. If the director does not act within five 
days of receipt of the notice of exemption, timber operations may commence. 


(0 (1) No Decadent and Deformed Trees with Value to Wildlife, as 
defined in Section 895.1 of Title 14 of the California Code of Regulations, 
shall be harvested unless all the following apply: 


(A) The tree is not critical for the maintenance of a Late Successional 
Stand. 


(B) A registered professional forester attached to the submitted notice 
of exemption a written explanation and justification for the harvest of the 
tree based on the registered professional forester's finding of any of the 
following: 


(i) The tree is a hazard to safety or property. 
(ii) The removal of the tree is necessary for the construction of a building 


as approved by the appropriate local jurisdiction and shown on the county 
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or city approved site plan which shall be attached to the submitted notice 
of exemption. 


(iii) The tree is dead or likely to die within one year of the date of the 
proposed removal, as determined by a registered professional forester. 


(2) A registered professional forester's written explanation or justification 
need not be attached to the submitted notice of exemption if an approved 
Habitat Conservation Plan, Sustained Yield Plan, or plan as that term is 
defined in Section 895.1 of Title 14 of the California Code of Regulations 
addresses large old tree retention for the area in which the large old tree is 
proposed for removal and the removal is in compliance with the retention 
standards of that document. 


(3) Any tree harvested pursuant to this subdivision shall be shown on a 
map provided with the submitted notice of exemption to the department. 


(4) This subdivision shall not apply to or be used in conjunction with 
either the Small Timberland Owner Exemption created pursuant to 
subdivision 0) of Section 4584 or with the Forest Fires Prevention Exemption 
created pursuant to subdivision (k) of Section 4584. 


(m) Helicopter yarding shall be prohibited. 
(n) All applicable provisions of the Professional Foresters Law, including, 


but not limited to, Sections 775 to 779, inclusive, of this code, as well as 
all applicable provisions of Registration of Professional Forester Rules, 
including, but not limited to, Sections 1612 to 1614, inclusive, of Title 14 
of the California Code of Regulations apply to the practice of professional 
forestry as it relates to this section. 


SEC. 16. Section 4589 of the Public Resources Code is amended to read: 
4589. (a) The department and board, in consultation with the Department 


of Fish and Wildlife, and the State Water Resources Control Board, shall 
commencing December 31, 2019, and annually thereafter, review and submit 
a report to the Legislature on the trends in the use of, compliance with, and 
effectiveness of, the exemptions and emergency notice provisions described 
in Sections 4584 and 4592 of this code and Sections 1038 and 1052 of Title 
14 of the California Code of Regulations. The report shall include an analysis 
of exemption use and whether the exemptions are having the intended effect. 
The report shall also include recommendations to improve the use of those 
exemptions and emergency notice provisions, information on the linear 
distance of road constructed or reconstructed under notices of exemption 
by individual ownerships, within a representative sample of planning 
watersheds from each forest practice district as defined in Sections 907 to 
909, inclusive, of Title 14 of the California Code of Regulations, and 
violations associated with road reconstruction. The report shall include 
information on the number and type of violations and enforcement actions 
taken on each notice of exemption and emergency notice. The report shall 
also contain the number of post-treatment onsite inspections that occur and 
whether those inspections were attended by a representative of the 
Department of Fish and Wildlife and a representative of the State Water 
Resources Control Board. The report submitted on December 31, 2025, 
shall include recommendations necessary for revisions to diameter limits 
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at  stump heights ofharvestable trees under subdivisions 0) and (k) of Section 
4584. 


(b) The public shall be provided opportunities to participate in the review 
and the development of the report. 


(c) The report shall be submitted pursuant to Section 9795 of the 
Government Code. 


(d) (A) This section shall be operative for a period of five years after 
the effective date of emergency regulations as adopted by the board and as 
of that date is inoperative. 


(B) The board shall notify the Secretary of State when emergency 
regulations have been adopted. 


SEC. 17. Section 4593.2 of the Public Resources Code is amended to 
read: 


4593.2. Notwithstanding Section 4521, unless the context otherwise 
requires, the following definitions govern construction of this article: 


(a) "Nonindustrial timberlands" means timberland owned by a 
nonindustrial tree farmer. 


(b) "Nonindustrial tree farmer" means an owner of timberland with less 
than 2,500 acres who has an approved nonindustrial management plan and 
is not primarily engaged in the manufacture of forest products. 


(c) "Uneven aged management" means the management of a specific 
forest, with the goal of establishing a well stocked stand of various age 
classes and which permits the periodic harvest of individual or small groups 
of trees to realize the yield and continually establish a new crop. 


(d) "Sustained yield" means the yield of commercial wood that an area 
of commercial timberland can produce continuously at a given intensity of 
management consistent with required environmental protection and which 
is professionally planned to achieve over time a balance between growth 
and removal. 


(e) "Nonindustrial timber management plan" means a management plan 
for nonindustrial timberlands with an objective of an uneven aged managed 
timber stand and sustained yield for each parcel or group of contiguous 
parcels meeting the requirements of Section 4593.3. A nonindustrial timber 
management plan may include multiple nonindustrial tree farmers, but shall 
not cover more than 2,500 acres. 


(f) "Nonindustrial timber harvest notice" means notice of timber harvest 
operations pursuant to an approved nonindustrial timber management plan 
and meeting the requirements of Section 4594. 


SEC. 18. Section 4597 of the Public Resources Code is amended to read: 
4597. (a) The Legislature finds and declares all of the following: 
(1) The nonindustrial timber management plan established pursuant to 


Article 7.5 (commencing with Section 4593) has been successful in meeting 
the intent of this chapter by encouraging prudent and responsible forest 
management and discouraging accelerated timberland conversion by private 
nonindustrial forest landowners. 
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(2) There have been more than 850 nonindustrial timber management 
plans approved by the department covering a combined area of more than 
360,000 acres. 


(3) Building upon the model provided by the nonindustrial timber 
management plan, it is the policy of the state to encourage long-term 
planning, increased productivity of timberland, and the conservation of open 
space on a greater number of nonindustrial working forest ownerships and 
acreages. 


(4) It is the policy of the state to encourage prudent and responsible forest 
resource management of nonindustrial timberlands by approving working 
forest management plans in advance and authorizing working forest timber 
harvest notices to be filed ministerially. 


(5) To ensure long-term benefits such as added carbon sequestration, 
local and regional employment and economic activity, sustainable production 
of timber and other forest products, aesthetics, and the maintenance of 
ecosystem processes and services, the working forest management plan 
shall comply with rigorous timber inventory standards that are subject to 
periodic review and verification. 


(b) This article shall be implemented in a manner that complies with the 
applicable provisions of this chapter and other laws, including, but not 
limited to, the Timberland Productivity Act of 1982 (Chapter 6.7 
(commencing with Section 51100) of Division I of Title 5 of the Government 
Code), the California Environmental Quality Act (Division 13 (commencing 
with Section 21000) of the Public Resources Code), the Porter Cologne 
Water Quality Control Act (Division 7 (commencing with Section 13000) 
of the Water Code), and the California Endangered Species Act (Chapter 
1.5 (commencing with Section 2050) of the Fish and Game Code). Working 
forest landowners, as defined in Section 4597.1, shall comply with all 
applicable regulatory requirements of the State Water Resources Control 
Board and the appropriate regional water quality control board. 


SEC. 19. Section 4597.1 of the Public Resources Code is amended to 
read: 


4597.1. Notwithstanding Section 4521, unless the context otherwise 
requires, the following definitions govern construction of this article: 


(a) "Long-term sustained yield" means the average annual growth 
sustainable by the inventory predicted at the end of a 100-year planning 
horizon, or a shorter planning horizon if the forest encompassed by the 
working forest management plan has reached a balance between growth 
and yield. 


(b) "Major stand type" means a stand that occupies an area equal to or 
greater than 25 percent of a working forest management plan. 


(c) "Management unit" means a geographically identifiable area 
delineated for silviculture or management purposes. A management unit is 
intended to reflect an area scheduled for harvest under the plan in any given 
year, but may also be designated to address specific resource sensitivities. 
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(d)  "Stand" means a geographically identifiable group of trees sufficiently 
uniform in age-class distribution, composition, and structure and growing 
on a site of sufficiently uniform quality to be a distinguishable unit. 


(e) "Strata" means a grouping of similar stands defined for silvicultural 
or management purposes, usually according to similarities in stand 
composition, structure, and age. 


(f) "Sustained yield" means the yield of commercial wood that an area 
of commercial timberland can produce continuously at a given intensity of 
management consistent with required environmental protection and that is 
professionally planned to achieve over time a balance between growth and 
removal. Sustained yield management implies continuous production planned 
so as to achieve, at the earliest practical time, a balance between growth 
and harvest. 


(g) "Uneven aged management" means forest management with the goal 
of establishing a well-stocked stand of various age classes, which permits 
the periodic harvest of individual or small groups of trees to achieve 
sustained yield objectives of the working forest management plan, and 
provide for regeneration of trees and maintenance of age class structure. 


(h) "Working forest harvest notice" means notice of timber harvest 
operations, pursuant to an approved working forest management plan, which 
meets the requirements of Section 4597.11. 


(i) "Working forest landowner" means an owner of timberland with less 
than 10,000 acres who has an approved working forest management plan 
and is not primarily engaged in the manufacture of forest products. 


(j) "Working forest management plan" means a management plan for 
working forest timberlands, with objectives of maintaining, restoring, or 
creating uneven aged managed timber stand conditions, achieving sustained 
yield, and promoting forestland stewardship that protects watersheds, 
fisheries and wildlife habitats, and other important values. A working forest 
management plan may include multiple working forest landowners, but 
shall cover no more than 10,000 acres of timberland. The harvest area, as 
defined in Section 895.1 of Title 14 of the California Code of Regulations, 
of a working forest management plan must be contained within a single 
hydrologic area as defined by State Water Resources Control Board's 
CalWater 2.2. 


(k) "Working forest timberlands" means timberland owned by a working 
forest landowner. 


SEC. 20. Section 4597.2 of the Public Resources Code is amended to 
read: 


4597.2. A working forest management plan may be submitted to the 
department in writing by a person who intends to become a working forest 
landowner with the long-term objective of an uneven aged timber stand and 
sustained yield through the implementation of a working forest management 
plan. The management plan shall be prepared by a registered professional 
forester. It shall be public record and shall include all of the following 
information: 


(a) The name and address of the timberland owner. 
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(b) A description of the land on which the plan is proposed to be 
implemented, including a United States Geological Survey quadrangle map 
or equivalent indicating the location of all streams, the location of all 
proposed and existing logging truck roads, and the boundaries of all site I 
classification timberlands to be stocked in accordance with subdivision (b) 
of Section 4561 and any other site classifications if the board establishes 
specific minimum stocking standards for other site classifications. 


(c) A description by the registered professional forester of the inventory 
design and timber stand stratification criteria that demonstrates that the 
inventory supporting the growth and yield calculations used to determine 
long-term sustained yield for the working forest management plans meets 
the following minimum standards: 


(1) For major stand or strata, the inventory estimate shall be within 15 
percent of the mean at one standard error. 


(2) For stand or strata that make up greater than 10 percent and less than 
25 percent of the working forest management plan area, the estimate shall 
be no greater than 25 percent of the mean at one standard error. 


(3) Inventory estimates and growth and yield shall be projected for the 
purposes of determining long-term sustained yield and volumes available 
for harvest by stand or strata and aggregated for the area covered by the 
working forest management plan to develop the long-term sustained yield 
estimate. Long-term sustained yield estimates shall reasonably reflect 
constraints applicable to the working forest timberlands on forest 
management activities. 


(d) All necessary information shall demonstrate compliance with Article 
12 (commencing with Section 923) of Subchapter 4 of, Article 11 
(commencing with Section 943) of Subchapter 5 of, and Article 12 
(commencing with Section 963) of Subchapter 6 of, Division 1.5 of Title 
14 of the California Code of Regulations. 


(e) Special provisions to protect unique areas, if any, within the 
boundaries of the proposed working forest management plan. 


(f) A description of the property and planned activities including acres 
and projected growth, existing stand types, major stand types or strata, its 
current projected growth by strata, silvicultural applications to be applied 
to strata to achieve long-term sustained yield, projected timber volumes and 
tree sizes to be available for harvest, and projected frequencies of harvest. 


(g) (1) A description of late succession forest stands in the plan area and 
how the total acreage of this type of habitat will be maintained across the 
plan area under a constraint of no net loss. Nothing in this requirement shall 
be interpreted to preclude active management on any given acre of an 
approved plan if the management is conducted in a manner that maintains 
or enhances the overall acreage of late succession forest stands that existed 
in the plan area upon initial plan approval. An exception to the no net loss 
constraint may be granted in the event of a catastrophic loss due to 
emergency factors such as wildfire, insect, and disease activity. The 
description shall include the following: 
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(A)  Retention measures for existing biological legacies such as snags, 
trees with cavities or basal hollows, and down logs, and address how those 
legacies shall be managed over time appropriate with the forest type, climate, 
and landowner's forest fire fuels and wildlife management objectives. 


(B) Hardwood tree species and how they will be managed over time. 
(2) Late succession forest stand types or strata shall be mapped. 
(3) Notwithstanding the definition of late succession forest stands in 


Section 895.1 of Title 14 of the California Code of Regulations, and for the 
sole purpose of this article, "late succession forest stands" means stands of 
dominant and predominant trees that meet the criteria of the California 
Wildlife Habitat Relationships System class 5D, 5M, or 6 with an open, 
moderate, or dense canopy closure classification, often with multiple canopy 
layers, and are at least 10 acres in size. Functional characteristics of late 
succession forest stands include large decadent trees, snags, and large down 
logs. 


(h) Disclosure of state or federally listed threatened, candidate, 
endangered, or rare plant or animal species located within the biological 
assessment area, their status and habitats, take avoidance methodologies, 
enforceable protection measures for species and habitats, and how forest 
management will maintain these over time. 


(i) (1) A description of the following for each management unit: 
(A) Acres by stand or strata and estimated growth and yield for each 


planned harvest entry covering the period of time the long-term sustained 
yield plan establishes as necessary to meet growth and yield objectives. The 
growth and yield estimates may be based on weighted average of yield for 
the stand types or strata within the area included in the management unit. 


(B) Yarding methods to be used. 
(C) Management units shall be mapped. 
(2) (A) For long-term sustained yield projections, pursuant to subdivision 


(c), that project a reduction in quadratic mean diameter of trees greater than 
12 inches in diameter or a reduced level of inventory for a major stand type 
or for a stand or strata that make up greater than 10 percent and less than 
25 percent of the working forest management plan area, an assessment shall 
be included that does all of the following: 


(i) Addresses candidate, threatened, endangered, and sensitive species, 
and other fish and wildlife species that timber operations could adversely 
impact by potential changes to habitat. 


(ii) Addresses species habitat needs utilizing the "WHR system" described 
in "A Guide to Wildlife Habitats in California," California Department of 
Fish and Wildlife, 1988, or comparable typing system. 


(iii) Addresses constraints to timber management, the impact of the 
availability and distribution of habitats on the ownership and within the 
cumulative impacts assessment area identified in the plan in relation to the 
harvest schedule, and the impacts of the planned management activities 
utilizing the existing habitat as the baseline for comparison. 


(iv) Discusses and includes feasible measures planned to avoid or mitigate 
potentially significant adverse impacts on fish or wildlife, which can include, 
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but is not limited to, recruitment or retention of large down logs greater than 
16 inches in diameter and 20 feet in length, retention of trees with structural 
features such as basal hollows, cavities, large limbs, or broken tops, retention 
of hardwoods, and retention or recruitment of snags greater than 24 inches 
in diameter and 16 feet in height. 


0) A certification by the registered professional forester preparing the 
plan that the forester or a designee has personally inspected the plan area. 


(k) A certification by the registered professional forester preparing the 
plan that the forester or a designee has clearly explained to the working 
forest landowner that the plan is a long-term commitment that may require 
ongoing investments, including inventory sampling and road maintenance, 
for the purpose of managing the plan. 


(0 Any other information the board requires by regulation to meet its 
rules and the standards of this chapter. 


SEC. 21. Section 4597.6 of the Public Resources Code is amended to 
read: 


4597.6. (a) The department shall provide a time period for public 
comment, starting from the date of the receipt of a working forest 
management plan, as follows: 


(1) Ninety days for a working forest management plan for less than 5,000 
acres. 


(2) One hundred ten days for a working forest management plan for 
between 5,000 and 10,000 acres. 


(b) Before a working forest management plan may be approved, all of 
the following requirements shall be met: 


(1) Within 30 working days of the receipt of a working forest management 
plan, or within 40 working days of the receipt of a plan to which a road 
management plan is appended, the department shall determine if the plan 
is accurate, complete, and in proper order, and if so, the plan shall be filed. 
An unfiled plan shall be returned to the applicant with an explanation that 
includes provisions for resubmitting the plan. 


(2) The initial inspection shall be initiated within 20 working days from 
the date of filing of the working forest management plan, and completed 
no more than 30 working days from the date of filing. 


(3) Upon completion of the initial inspection, the department shall have 
up to 45 working days to conduct the final interagency review of the plan. 


(4) The public comment period shall end 20 working days after the 
completion of the final interagency review of the plan or until the 
requirement in subdivision (a) is met, whichever is greater. 


(5) After the final interagency review and public comment period has 
ended, the department shall have up to 30 working days to review the public 
input, to consider recommendations and mitigation measures of other 
agencies, to respond in writing to the issues raised, and to determine if the 
plan is in conformance with the applicable rules adopted by the board and 
other applicable provisions of law. 


(c) If after final interagency review the director determines that the plan 
is not in conformance with the rules and regulations of the board or this 
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chapter,  the director shall deny and return the plan, stating the reasons for 
the denial and advising the person submitting the plan of the person's right 
to a hearing before the board. 


(d) If the director does not act within the time periods provided in 
paragraphs (1) through (5) in subdivision (b), the director and the working 
forest landowner submitting the working forest management plan shall 
negotiate and mutually agree upon a longer period for the director to review 
the plan. If a longer period cannot be mutually agreed upon, the working 
forest management plan shall be deemed denied and returned to the working 
forest landowner submitting the plan. 


(e) (1) A working forest landowner to whom a plan is denied pursuant 
to subdivision (c) or (d) may request, within 30 working days from the 
receipt of the plan, a public hearing before the board. The board shall 
schedule a public hearing to review the plan to determine if the plan is in 
conformance with the rules and regulations of the board and this chapter. 


(2) Board action shall take place within 30 working days from the filing 
of the appeal, or a longer period mutually agreed upon by the board and the 
person filing the appeal. 


(3) If the director's decision to deny the plan is overturned by the board, 
the board shall prepare findings and its rationale for overturning the decision, 
and return the plan to the department for approval by the director. 


(4) If the plan is not approved on appeal to the board, the director, within 
10 working days of board action, shall advise the plan submitter regarding 
changes needed that would achieve compliance with this chapter and other 
applicable provisions of the law. The plan submitter shall have 45 working 
days from the date of the notification letter, or longer, if mutually agreeable 
to the department and the plan submitter to revise the plan to bring it into 
full conformance with the rules and regulations of the board and this chapter. 
Upon receipt of the information requested of the plan submitter, the 
department shall recirculate the plan and reopen the public comment period 
for 30 working days. Prior to determining whether to approve the proposed 
revised plan, the director shall have 30 working days to review public input 
and consider recommendations and mitigation measures of other agencies, 
and to respond in writing to issues raised. 


SEC. 22. Section 4597.20 of the Public Resources Code is repealed. 
SEC. 23. Section 4799.05 of the Public Resources Code is amended to 


read: 
4799.05. (a) The director may provide grants to, or enter into contracts 


or other cooperative agreements with, entities, including, but not limited to, 
private or nongovernmental entities, Native American tribes, or local, state, 
and federal public agencies, for the implementation and administration of 
projects and programs to improve forest health and reduce greenhouse gas 
emissions. 


(b) Any project or program described in this section that is funded with 
moneys from the Greenhouse Gas Reduction Fund, created pursuant to 
Section 16428.8 of the Government Code, shall comply with all statutory 
and program requirements applicable to the use of moneys from the fund. 
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(c) Moneys appropriated to the department for landscape-scale projects 
shall be allocated as follows: 


(1) To subsidize the removal of small diameter material, especially surface 
fuels and ladder fuels, as well as dead trees, in order to help develop markets 
for beneficial uses of the material, including, but not limited to, animal 
bedding, biochar, cross-laminated timber, mulch, oriented strandboard, pulp, 
post, shredding, and veneer products. 


(2) For multiple benefit projects, such as tree thinning, carbon 
sequestration, forest resilience, and improved ecological outcome projects, 
including, but not limited to, restoring watershed health and function and 
supporting biodiversity and wildlife adaptation to climate change. The 
department shall give grant funding priority to landowners who practice 
uneven-age forest management with a resilient forest of diverse age, size, 
and species class within the boundaries of the project and whose activities 
are conducted pursuant to an approved timber harvest plan, nonindustrial 
timber harvest plan, or working forest management plan. An application 
for a grant for a project under this subparagraph shall include a description 
of how the proposed project will increase average stem diameter and provide 
other site-specific improvement to forest complexity, as demonstrated by 
the expansion of the variety of tree age classes and species persisting for a 
period of at least 50 years. The department shall also give funding priority 
to landowners who agree to long-term forest management goals prescribed 
by the department. 


(3) For activities on National Forest lands to increase tree stand 
heterogeneity, create forest openings of less than one acre, and increase 
average tree stand diameter of residual trees. Any grants provided under 
this subparagraph shall be approved by the department, in collaboration 
with appropriate state agencies, including the State Air Resources Board. 


(d) (1) Division 13 (commencing with Section 21000) does not apply 
to prescribed fire, thinning, or fuel reduction projects undertaken on federal 
lands to reduce the risk of high-severity wildfire that have been reviewed 
under the federal National Environmental Policy Act of 1969 (42 U.S.C. 
Sec. 4321) if either of the following is satisfied: 


(A) The primary role of a state or local agency is providing funding or 
staffing for those projects. 


(B) A state or local agency is undertaking those projects pursuant to the 
federal Good Neighbor Authority (Public Law 113-79) or a stewardship 
agreement with the federal government entered into pursuant to Public Law 
113-79. 


(2) Division 13 (commencing with Section 21000) does not apply to the 
issuance of a permit or other project approval by a state or local agency for 
projects described in paragraph (1). 


(3) This section does not alter, affect, or in any way diminish the authority 
of a state or local agency to impose mitigation measures or conditions on 
projects described in paragraph (1) pursuant to other laws or regulations. 
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(4)  Commencing December 31, 2019, and annually thereafter, the 
department shall report to the relevant policy committees of the Legislature 
the number of times the process in this subdivision was used. 


(5) (A) This subdivision shall remain operative only if the Secretary of 
the Natural Resources Agency certifies on or before January 1 of each year 
that the National Environmental Policy Act of 1969 or other federal laws 
that affect the management of federal forest lands in California have not 
been substantially amended on or after August 31, 2018. 


(B) Any CEQA exemption established under this subdivision shall 
continue in effect for those projects conducted under a National 
Environmental Policy Act record of decision, finding of no significant 
impact, or notice of exemption or exclusion that was issued prior to the date 
by which the Secretary determines that the National Environmental Policy 
Act or federal forest management laws were substantially amended. 


(6) This subdivision shall become inoperative on January 1, 2023. 
SEC. 24. Section 4799.05 of the Public Resources Code is amended to 


read: 
4799.05. (a) (1) The director may provide grants to, or enter into 


contracts or other cooperative agreements with, entities, including, but not 
limited to, private or nongovernmental entities, Native American tribes, or 
local, state, and federal public agencies, for the implementation and 
administration of projects and programs to improve forest health and reduce 
greenhouse gas emissions. 


(2) (A) Until January 1, 2024, the director may authorize advance 
payments to a nonprofit organization, a local agency, a special district, a 
private forest landowner, or a Native American tribe from a grant awarded 
pursuant to this section. No single advance payment shall exceed 25 percent 
of the total grant award. 


(B) (i) The grantee shall expend the funds from the advance payment 
within six months of receipt, unless the department waives this requirement. 


(ii) The grantee shall file an accountability report with the department 
four months from the date of receiving the funds and every four months 
thereafter. 


(C) (i) The department shall provide a report to the Legislature on or 
before January 1, 2023, on the outcome of the department's use of advance 
payments. 


(ii) A report submitted pursuant to this subparagraph shall be submitted 
in compliance with Section 9795 of the Government Code. 


(iii) The requirement for submitting a report imposed under clause (i) is 
inoperative on January 1, 2027, pursuant to Section 10231.5 of the 
Government Code. 


(b) Any project or program described in this section that is funded with 
moneys from the Greenhouse Gas Reduction Fund, created pursuant to 
Section 16428.8 of the Government Code, shall comply with all statutory 
and program requirements applicable to the use of moneys from the fund. 


(c) Moneys appropriated to the department for landscape-scale projects 
shall be allocated as follows: 
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(1) To subsidize the removal of small diameter material, especially surface 
fuels and ladder fuels, as well as dead trees, in order to help develop markets 
for beneficial uses of the material, including, but not limited to, animal 
bedding, biochar, cross-laminated timber, mulch, oriented strand board, 
pulp, post, shredding, and veneer products. 


(2) For multiple benefit projects, such as tree thinning, carbon 
sequestration, forest resilience, and improved ecological outcome projects, 
including, but not limited to, restoring watershed health and function and 
supporting biodiversity and wildlife adaptation to climate change. The 
department shall give grant funding priority to landowners who practice 
uneven aged forest management with a resilient forest of diverse age, size, 
and species class within the boundaries of the project and whose activities 
are conducted pursuant to an approved timber harvest plan, nonindustrial 
timber harvest plan, or working forest management plan. An application 
for a grant for a project under this subparagraph shall include a description 
of how the proposed project will increase average stem diameter and provide 
other site-specific improvement to forest complexity, as demonstrated by 
the expansion of the variety of tree age classes and species persisting for a 
period of at least 50 years. The department shall also give funding priority 
to landowners who agree to long-term forest management goals prescribed 
by the department. 


(3) For activities on national forest lands to increase tree stand 
heterogeneity, create forest openings of less than one acre, and increase 
average tree stand diameter of residual trees. Any grants provided under 
this subparagraph shall be approved by the department, in collaboration 
with appropriate state agencies, including the State Air Resources Board. 


(d) (1) Division 13 (commencing with Section 21000) does not apply 
to prescribed fire, thinning, or fuel reduction projects undertaken on federal 
lands to reduce the risk of high-severity wildfire that have been reviewed 
under the federal National Environmental Policy Act of 1969 (42 U.S.C. 
Sec. 4321) if either of the following is satisfied: 


(A) The primary role of a state or local agency is providing funding or 
staffing for those projects. 


(B) A state or local agency is undertaking those projects pursuant to the 
federal Good Neighbor Authority (Public Law 113-79) or a stewardship 
agreement with the federal government entered into pursuant to Public Law 
113-79. 


(2) Division 13 (commencing with Section 21000) does not apply to the 
issuance of a permit or other project approval by a state or local agency for 
projects described in paragraph (1). 


(3) This section does not alter, affect, or in any way diminish the authority 
of a state or local agency to impose mitigation measures or conditions on 
projects described in paragraph (1) pursuant to other laws or regulations. 


(4) Commencing December 31, 2019, and annually thereafter, the 
department shall report to the relevant policy committees of the Legislature 
the number of times the process in this subdivision was used. 
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(5)  (A) This subdivision shall remain operative only if the Secretary of 
the Natural Resources Agency certifies on or before January 1 of each year 
that the National Environmental Policy Act of 1969 or other federal laws 
that affect the management of federal forest lands in California have not 
been substantially amended on or after August 31, 2018. 


(B) Any CEQA exemption established under this subdivision shall 
continue in effect for those projects conducted under a National 
Environmental Policy Act record of decision, finding of no significant 
impact, or notice of exemption or exclusion that was issued prior to the date 
by which the Secretary determines that the National Environmental Policy 
Act or federal forest management laws were substantially amended. 


(6) This subdivision shall become inoperative on January 1, 2023. 
SEC. 25. Section 399.20.3 of the Public Utilities Code is amended to 


read: 
399.20.3. (a) For purposes of this section, the following definitions 


apply: 
(1) `Bioenergy" has the same meaning as set forth in paragraph (4) of 


subdivision (f) of Section 399.20. 
(2) "Tier 1 high hazard zone" includes areas where wildlife and falling 


trees threaten power lines, roads, and other evacuation corridors, critical 
community infrastructure, or other existing structures, as designated by the 
Department of Forestry and Fire Protection pursuant to the Proclamation 
of a State of Emergency on Tree Mortality declared by the Governor on 
October 30, 2015. 


(3) "Tier 2 high hazard zone" includes watersheds that have significant 
tree mortality combined with community and natural resource assets, as 
designated by the Department of Forestry and Fire Protection pursuant to 
the Proclamation of a State of Emergency on Tree Mortality declared by 
the Governor on October 30, 2015. 


(b) In addition to the requirements of subdivision (f) of Section 399.20, 
by December 1, 2016, electrical corporations shall collectively procure, 
through financial commitments of five years, their proportionate share of 
125 megawatts of cumulative rated generating capacity from existing 
bioenergy projects that commenced operations prior to June 1, 2013. At 
least 80 percent of the feedstock of an eligible facility, on an annual basis, 
shall be a byproduct of sustainable forestry management, which includes 
removal of dead and dying trees from Tier 1 and Tier 2 high hazard zones 
and is not that from lands that have been clear cut. At least 60 percent of 
this feedstock shall be from Tier 1 and Tier 2 high hazard zones. 


(c) For the purpose of contracts entered into pursuant to subdivision (b), 
commission Resolution E-4770 (March 17, 2016), and commission 
Resolution E-4805 (October 13, 2016), Tier 1 and Tier 2 high hazard zone 
fuel or feedstock shall also include biomass fuels removed from fuel 
reduction operations exempt from timber harvesting plan requirements 
pursuant to subdivisions (a), (f), 0), and (k) of Section 4584 of the Public 
Resources Code. 
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(d) The commission shall require an electrical corporation that has entered 
into a contract pursuant to subdivision (b), commission Resolution E-4770 
(March 17, 2016), or commission Resolution E-4805 (October 13, 2016) 
to allow fuel or feedstock reporting requirements to be based on a monthly 
or annual basis, and a bioenergy facility providing generation pursuant to 
that contract shall have the right to opt out of the mandated fuel or feedstock 
usage levels in any particular month upon providing written notice to the 
electrical corporation in the month of operation. For months in which a 
bioenergy facility opts out of the mandated fuel or feedstock usage levels 
or misses the mandated fuel or feedstock targets, that facility shall be paid 
the alternate price adopted by the commission in commission Resolution 
E-4770 for all megawatthours generated during that month. Contracts shall 
continue in force through the end of the contracted term without creating 
an event of default for missing mandated fuel or feedstock usage levels and 
without giving rise to a termination right in favor of the electrical 
corporation. 


(e) (1) For each electrical corporation, the commission shall allocate its 
proportionate share of the 125 megawatts based on the ratio of the electrical 
corporation's peak demand to the total statewide peak demand. 


(2) Procurement by an electrical corporation of generation capacity 
pursuant to a contract under the commission's Resolution E-4770 (March 
17, 2016) that is in excess of the requirement of that electrical corporation 
under that resolution shall count towards meeting the electrical corporation's 
proportionate share allocated pursuant to paragraph (1). 


(f) The commission may direct each electrical corporation to develop 
standard contract terms and conditions that reflect the operational 
characteristics of the bioenergy projects and to provide a streamlined 
contracting process or may require the electrical corporations to use the 
mechanism established pursuant to the commission's Resolution E-4770 
(March 17, 2016) to meet the requirements of subdivision (e). The 
procurement pursuant to the developed standard contract shall occur on an 
expedited basis due to the Proclamation of a State of Emergency on Tree 
Mortality declared by the Governor on October 30, 2015. 


(g) A local publicly owned electric utility serving more than 100,000 
customers shall procure its proportionate share, based on the ratio of the 
utility's peak demand to the total statewide peak demand, of 125 megawatts 
of cumulative rated capacity from existing bioenergy projects described in 
subdivision (b) subject to terms of at least five years. 


(h) The commission shall ensure that the costs of any contract procured 
by an electrical corporation to satisfy the requirements of this section are 
recoverable from all customers on a nonbypassable basis. 


(i) The Procurement Review Group within the commission shall advise 
the commission on the cost of the generation procured pursuant to this 
section and its impact on ratepayers. 


SEC. 26. Section 451.1 is added to the Public Utilities Code, to read: 
451.1. (a) In an application by an electrical corporation to recover costs 


and expenses arising from a catastrophic wildfire occurring on or after 
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January  1, 2019, the commission may allow cost recovery if the costs and 
expenses are just and reasonable, after consideration of the conduct of the 
utility. In evaluating the reasonableness of the costs and expenses, the 
commission shall consider the conduct of the electrical corporation and 
relevant information submitted into the commission record, which may 
include, but is not limited to, all of the following: 


(1) The nature and severity of the conduct of the electrical corporation 
and its officers, employees, contractors, and other entities with which the 
electrical corporation forms a contractual relationship, including systemic 
corporate defects. 


(2) Whether the electrical corporation disregarded indicators of wildfire 
risk. 


(3) Whether the electrical corporation failed to design its assets in a 
reasonable manner. 


(4) Whether the electrical corporation failed to operate its assets in a 
reasonable manner. 


(5) Whether the electrical corporation failed to maintain its assets in a 
reasonable manner. 


(6) Whether the electrical corporation's practices to monitor, predict, 
and anticipate wildfires, and to operate its facilities in a reasonable manner 
based on information gained from its monitoring and predicting of wildfires, 
were reasonable. 


(7) The extent to which the costs and expenses were in part caused by 
circumstances beyond the electrical corporation's control. 


(8) Whether extreme climate conditions at the location of the wildfire's 
ignition, including humidity, temperature, or winds occurring during the 
wildfire, contributed to the fire's ignition or exacerbated the extent of the 
damages. The electrical corporation shall provide the commission with 
specific evidence and data demonstrating the impact of climate conditions 
on the severity of the wildfire. 


(9) The electrical corporation's compliance with regulations, laws, 
commission orders, and its wildfire mitigation plans prepared pursuant to 
Section 8386, including its history of compliance. 


(10) Official findings of state, local, or federal government offices 
summarizing statutory, regulatory, or ordinance violations by any actor that 
contributed to the extent of the damages. 


(11) Whether the costs and expenses were caused by a single violation 
or multiple violations of relevant rules. 


(12) Other factors the commission finds necessary to evaluate the 
reasonableness of the costs and expenses, including factors traditionally 
relied upon by the commission in its decisions. 


(b) Notwithstanding Section 451, this section shall direct the 
commission's evaluation of applications for recovery of costs and expenses 
arising from a catastrophic wildfire. This section shall not apply to any other 
applications for cost recovery. 


(c) This section shall not affect any civil action, appeal, or other action 
or proceeding. 
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SEC. 27. Section 451.2 is added to the Public Utilities Code, to read: 
451.2. (a) In an application by an electrical corporation to recover costs 


and expenses arising from, or incurred as a result of, a catastrophic wildfire 
with an ignition date in the 2017 calendar year, the commission shall 
determine whether those costs and expenses are just and reasonable in 
accordance with Section 451. 


(b) Notwithstanding Section 451, when allocating costs, the commission 
shall consider the electrical corporation's financial status and determine the 
maximum amount the corporation can pay without harming ratepayers or 
materially impacting its ability to provide adequate and safe service. The 
commission shall ensure that the costs or expenses described in subdivision 
(a) that are disallowed for recovery in rates assessed for the wildfires, in the 
aggregate, do not exceed that amount. 


(c) An electrical corporation may apply for a financing order pursuant 
to Article 5.8 (commencing of Section 850) of Chapter 4 for the amount of 
costs and expenses allocated to the ratepayer as just and reasonable or as 
disallowed for recovery but exceeding the amount determined pursuant to 
subdivision (b). 


SEC. 28. Section 706 of the Public Utilities Code is repealed. 
SEC. 29. Section 706 is added to the Public Utilities Code, to read: 
706. (a) For purposes of this section, "compensation" means any annual 


salary, bonus, benefits, or other consideration of any value, paid to an officer 
of an electrical corporation or gas corporation. 


(b) An electrical corporation or gas corporation shall not recover expenses 
for compensation from ratepayers. Compensation shall be paid solely by 
shareholders of the electrical corporation or gas corporation. 


SEC. 30. Section 748.1 is added to the Public Utilities Code, to read: 
748.1. An electrical corporation or gas corporation shall not recover 


through a rate approved by the commission a fine or penalty. 
SEC. 31. Section 764 is added to the Public Utilities Code, to read: 
764. (a) An electrical corporation that has a contract for private fire 


safety and prevention, mitigation, or maintenance services, shall only use 
those services for the direct defense of utility infrastructure when conducting 
fire safety and prevention, mitigation, and maintenance activities as 
determined to be appropriate by the electrical corporation. 


(b) An electrical corporation that has a contract for private fire safety 
and prevention, mitigation, or maintenance services shall make an effort to 
reduce or eliminate the use of contract private fire safety and prevention, 
mitigation, and maintenance personnel in favor of employing highly skilled 
and apprenticed personnel to perform those services in direct defense of 
utility infrastructure in collaboration with public agency fire departments 
having jurisdiction. 


(c) Nothing in this section prohibits an electrical corporation from 
contracting with a public agency fire department or relevant jurisdiction for 
the purposes of providing fire safety and prevention, mitigation, or 
maintenance services. 
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SEC. 32. Article 5.8 (commencing with Section 850) is added to Chapter 
4 of Part 1 of Division 1 of the Public Utilities Code, to read: 


Article 5.8. Catastrophic Wildfire Ratepayer Protection Financing 


850. (a) If an electrical corporation applies to the commission for 
recovery of costs and expenses related to a catastrophic wildfire and the 
commission finds some or all of the costs and expenses to be reasonable 
pursuant to Section 451.1, or for the amount of costs and expenses 
determined pursuant to subdivision (c) of Section 451.2, then the electrical 
corporation may file an application requesting the commission to issue a 
financing order to authorize these costs and expenses to be recovered through 
fixed recovery charges pursuant to this article. 


(b) For the purposes of this article, the following terms shall have the 
following meanings: 


(1) "Ancillary agreement" means a bond insurance policy, letter of credit, 
reserve account, surety bond, swap arrangement, hedging arrangement, 
liquidity or credit support arrangement, or other similar agreement or 
arrangement entered into in connection with the issuance of recovery bonds 
that is designed to promote the credit quality and marketability of the bonds 
or to mitigate the risk of an increase in interest rates. 


(2) "Catastrophic wildfire amounts" means the portion of costs and 
expenses the commission finds to be just and reasonable pursuant to Section 
451.1 or the amount determined pursuant to subdivision (c) of Section 451.2. 


(3) "Consumer" means any individual, governmental body, trust, business 
entity, or nonprofit organization that consumes electricity that has been 
transmitted or distributed by means of electric transmission or distribution 
facilities, whether those electric transmission or distribution facilities are 
owned by the consumer, the electrical corporation, or any other party. 


(4) "Financing costs" means the costs to issue, service, repay, or refinance 
recovery bonds, whether incurred or paid upon issuance of the recovery 
bonds or over the life of the recovery bonds, if they are approved for recovery 
by the commission in a financing order. "Financing costs" may include any 
of the following: 


(A) Principal, interest, and redemption premiums that are payable on 
recovery bonds. 


(B) A payment required under an ancillary agreement. 
(C) An amount required to fund or replenish reserve accounts or other 


accounts established under an indenture, ancillary agreement, or other 
financing document relating to the recovery bonds. 


(D) Taxes, franchise fees, or license fees imposed on fixed recovery 
charges. 


(E) Costs related to issuing and servicing recovery bonds or the 
application for a financing order, including, without limitation, servicing 
fees and expenses, trustee fees and expenses, legal fees and expenses, 
accounting fees, administrative fees, underwriting and placement fees, 
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financial advisory fees, original issue discount, capitalized interest, rating 
agency fees, and any other related costs that are approved for recovery in 
the financing order. 


(F) Other costs as specifically authorized by a financing order. 
(5) "Financing entity" means the electrical corporation or any subsidiary 


or affiliate of the electrical corporation that is authorized by the commission 
to issue recovery bonds or acquire recovery property, or both. 


(6) "Financing order" means an order of the commission adopted in 
accordance with this article, which shall include, without limitation, a 
procedure to require the expeditious approval by the commission of periodic 
adjustments to fixed recovery charges and to any associated fixed recovery 
tax amounts included in that financing order to ensure recovery of all 
recovery costs and the costs associated with the proposed recovery, 
financing, or refinancing thereof, including the costs of servicing and retiring 
the recovery bonds contemplated by the financing order. 


(7) "Fixed recovery charges" means those nonbypassable rates and other 
charges, including, but not limited to, distribution, connection, disconnection, 
and termination rates and charges, that are authorized by the commission 
in a financing order to recover both of the following: 


(A) Recovery costs specified in the financing order. 
(B) The costs of recovering, financing, or refinancing those recovery 


costs through a plan approved by the commission in the financing order, 
including the costs of servicing and retiring recovery bonds. 


(8) "Fixed recovery tax amounts" means those nonbypassable rates and 
other charges, including, but not limited to, distribution, connection, 
disconnection, and termination rates and charges, that are needed to recover 
federal and State of California income and franchise taxes associated with 
fixed recovery charges authorized by the commission in a financing order, 
but are not approved as financing costs financed from proceeds of recovery 
bonds. 


(9) "Recovery bonds" means bonds, notes, certificates of participation 
or beneficial interest, or other evidences of indebtedness or ownership, 
issued pursuant to an executed indenture or other agreement of a financing 
entity, the proceeds of which are used, directly or indirectly, to recover, 
finance, or refinance recovery costs, and that are directly or indirectly secured 
by, or payable from, recovery property. 


(10) "Recovery costs" means any of the following: 
(A) The catastrophic wildfire amounts authorized by the commission in 


a financing order for recovery. 
(B) Federal and State of California income and franchise taxes associated 


with recovery of the amounts pursuant to subparagraph (A). 
(C) Financing costs. 
(D) Professional fees, consultant fees, redemption premiums, tender 


premiums and other costs incurred by the electrical corporation in using 
proceeds of recovery bonds to acquire outstanding securities of the electrical 
corporation, as authorized by the commission in a financing order. 
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(11)  (A) "Recovery property" means the property right created pursuant 
to this article, including, without limitation, the right, title, and interest of 
the electrical corporation or its transferee: 


(i) In and to the fixed recovery charges established pursuant to a financing 
order, including all rights to obtain adjustments to the fixed recovery charges 
in accordance with Section 850.1 and the financing order. 


(ii) To be paid the amount that is determined in a financing order to be 
the amount that the electrical corporation or its transferee is lawfully entitled 
to receive pursuant to the provisions of this article and the proceeds thereof, 
and in and to all revenues, collections, claims, payments, moneys, or 
proceeds of or arising from the fixed recovery charges that are the subject 
of a financing order. 


(B) "Recovery property" shall not include a right to be paid fixed recovery 
tax amounts. 


(C) "Recovery property" shall constitute a current property right, 
notwithstanding the fact that the value of the property right will depend on 
consumers using electricity or, in those instances where consumers are 
customers of the electrical corporation, the electrical corporation performing 
certain services. 


(12) "Service territory" means the geographical area that the electrical 
corporation provides with electric distribution service. 


(13) "True-up adjustment" means an adjustment to the fixed recovery 
charges as they appear on customer bills that is necessary to correct for any 
overcollection or undercollection of the fixed recovery charges authorized 
by a financing order and to otherwise ensure the timely and complete 
payment and recovery of recovery costs over the authorized repayment term. 


850.1. (a) (1) This section applies only if an electrical corporation files 
for recovery of the amount of costs and expenses pursuant to Section 451.1 
or subdivision (c) of Section 451.2 and the commission finds some or all 
of those costs and expenses to be just and reasonable pursuant to Section 
451.1 or the commission allocates to the ratepayers some or all of those 
costs and expenses pursuant to subdivision (c) of Section 451.2. 


(2) The commission may issue a financing order to allow recovery 
through fixed recovery charges, which would therefore constitute recovery 
property under this article, and order that any portion of the electrical 
corporation's federal and State of California income and franchise taxes 
associated with those fixed recovery charges and not financed from proceeds 
of recovery bonds may be recovered through fixed recovery tax amounts. 


(3) (A) Following application by an electrical corporation, the 
commission shall issue a financing order if the commission determines that 
the following conditions are satisfied: 


(i) The recovery cost to be reimbursed from the recovery bonds have 
been found to be just and reasonable pursuant to Section 451.1 or are 
allocated to the ratepayers pursuant to subdivision (c) of Section 451.2. 


(ii) The issuance of the recovery bonds, including all material terms and 
conditions of the recovery bonds, including, without limitation, interest 
rates, rating, amortization redemption, and maturity, and the imposition and 
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collection of fixed recovery charges as set forth in an application satisfy all 
of the following conditions: 


(I) They are just and reasonable. 
(II) They are consistent with the public interest. 
(III) The recovery of recovery costs through the designation of the fixed 


recovery charges and any associated fixed recovery tax amounts, and the 
issuance of recovery bonds in connection with the fixed recovery charges, 
would reduce, to the maximum extent possible, the rates on a present value 
basis that consumers within the electrical corporation's service territory 
would pay as compared to the use of traditional utility financing mechanisms, 
which shall be calculated using the electrical corporation's corporate debt 
and equity in the ratio approved by the commission at the time of the 
financing order. 


(B) The electrical corporation may request the determination specified 
in subparagraph (A) by the commission in a separate proceeding or in an 
existing proceeding or both. If the commission makes the determination 
specified in subparagraph (A), the commission shall establish, as part of the 
financing order, a procedure for the electrical corporation to submit 
applications from time to time to request the issuance of additional financing 
orders designating fixed recovery charges and any associated fixed recovery 
tax amounts as recoverable. The electrical corporation may submit an 
application with respect to recovery costs that an electrical corporation (i) 
has paid, (ii) has an existing legal obligation to pay, or (iii) would be 
obligated to pay pursuant to an executed settlement agreement. The 
commission shall, within 180 days of the filing of that application, issue a 
financing order, which may take the form of a resolution, if the commission 
determines that the amounts identified in the application are recovery costs. 


(4) Fixed recovery charges and any associated fixed recovery tax amounts 
shall be imposed only on existing and future consumers in the service 
territory. Consumers within the service territory shall continue to pay fixed 
recovery charges and any associated fixed recovery tax amounts until the 
recovery bonds and associated financing costs are paid in full by the 
financing entity. 


(5) An electrical corporation may exercise the same rights and remedies 
under its tariff and applicable law and regulation based upon a customer's 
nonpayment of fixed recovery charges and any associated fixed recovery 
tax as it could for a customer's failure to pay any other charge payable to 
that electrical corporation. 


(b) The commission may establish in a financing order an effective 
mechanism that ensures recovery of recovery costs through nonbypassable 
fixed recovery charges and any associated fixed recovery tax amounts from 
existing and future consumers in the service territory, and those consumers 
shall be required to pay those charges until the recovery bonds and all 
associated financing costs are paid in full by the financing entity, at which 
time those charges shall be terminated. Fixed recovery charges shall be 
irrevocable, notwithstanding the true-up adjustment pursuant to subdivision 


(g)• 
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(c)  Recovery bonds authorized by the commission's financing orders 
may be issued in one or more series on or before December 31, 2035. 


(d) The commission may issue financing orders in accordance with this 
article to facilitate the recovery, financing, or refinancing of recovery costs. 
A financing order may be adopted only upon the application of the electrical 
corporation and shall become effective in accordance with its terms only 
after the electrical corporation files with the commission the electrical 
corporation's written consent to all terms and conditions of the financing 
order. A financing order may specify how amounts collected from a 
consumer shall be allocated between fixed recovery charges, any associated 
fixed recovery tax amounts, and other charges. 


(e) Notwithstanding Section 455.5 or 1708, or any other law, and except 
as otherwise provided in subdivision (g), with respect to recovery property 
that has been made the basis for the issuance of recovery bonds and with 
respect to any associated fixed recovery tax amounts, the financing order, 
the fixed recovery charges, and any associated fixed recovery tax amounts 
shall be irrevocable. The commission shall not, either by rescinding, altering, 
or amending the financing order or otherwise, revalue or revise for 
ratemaking purposes the recovery costs or the costs of recovering, financing, 
or refinancing the recovery costs, in any way reduce or impair the value of 
recovery property or of the right to receive any associated fixed recovery 
tax amounts either directly or indirectly by taking fixed recovery charges 
or any associated fixed recovery tax amounts into account when setting 
other rates for the electrical corporation or when setting charges for the 
Department of Water Resources. The amount of revenues shall not be subject 
to reduction, impairment, postponement, or termination. The State of 
California does hereby pledge and agree with the electrical corporation, 
owners of recovery property, financing entities, and holders of recovery 
bonds that the state shall neither limit nor alter, except as otherwise provided 
with respect to the true-up adjustment of the fixed recovery charges pursuant 
to subdivision (i), the fixed recovery charges, any associated fixed recovery 
tax amounts, recovery property, financing orders, or any rights under a 
financing order until the recovery bonds, together with the interest on the 
recovery bonds and associated financing costs, are fully paid and discharged, 
and any associated fixed recovery tax amounts have been satisfied or, in 
the alternative, have been refinanced through an additional issue of recovery 
bonds, provided that nothing contained in this section shall preclude the 
limitation or alteration if and when adequate provision shall be made by 
law for the protection of the electrical corporation and of owners and holders 
of the recovery bonds. The financing entity is authorized to include this 
pledge and undertaking for the state in these recovery bonds. When setting 
other rates for the electrical corporation, nothing in this subdivision shall 
prevent the commission from taking into account either of the following: 


(1) Any collection of fixed recovery charges in excess of amounts actually 
required to pay recovery costs financed or refinanced by recovery bonds. 


(2) Any collection of fixed recovery tax amounts in excess of amounts 
actually required to pay federal and State of California income and franchise 
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taxes associated with fixed recovery charges, provided that this would not 
result in a recharacterization of the tax, accounting, and other intended 
characteristics of the financing, including, but not limited to, either of the 
following: 


(A) Treating the recovery bonds as debt of the electrical corporation or 
its affiliates for federal income tax purposes. 


(B) Treating the transfer of the recovery property by the electrical 
corporation as a true sale for bankruptcy purposes. 


(f) (1) Neither financing orders nor recovery bonds issued under this 
article shall constitute a debt or liability of the state or of any political 
subdivision thereof, nor shall they constitute a pledge of the full faith and 
credit of the state or any of its political subdivisions, but are payable solely 
from the funds provided therefor under this article and shall be consistent 
with Sections 1 and 18 of Article XVI of the California Constitution. All 
recovery bonds shall contain on the face thereof a statement to the following 
effect: "Neither the full faith and credit nor the taxing power of the State of 
California is pledged to the payment of the principal of, or interest on, this 
bond." 


(2) The issuance of recovery bonds under this article shall not directly, 
indirectly, or contingently obligate the state or any political subdivision 
thereof to levy or to pledge any form of taxation therefor or to make any 
appropriation for their payment. 


(g) The commission shall establish procedures for the expeditious 
processing of an application for a financing order, which shall provide for 
the approval or disapproval of the application within 120 days of the 
application. Any fixed recovery charge authorized by a financing order shall 
appear on consumer bills. The commission shall, in any financing order, 
provide for a procedure for periodic true-up adjustments to fixed recovery 
charges, which shall be made at least annually and may be made more 
frequently. The electrical corporation shall file an application with the 
commission to implement any true-up adjustment. 


(h) Fixed recovery charges are recovery property when, and to the extent 
that, a financing order authorizing the fixed recovery charges has become 
effective in accordance with this article, and the recovery property shall 
thereafter continuously exist as property for all purposes, and all of the 
rights and privileges relating to that property accorded by this article shall 
continuously exist for the period and to the extent provided in the financing 
order, but in any event until the recovery bonds are paid in full, including 
all principal, premiums, if any, and interest with respect to the recovery 
bonds, and all associated financing costs are paid in full. A financing order 
may provide that the creation of recovery property shall be simultaneous 
with the sale of the recovery property to a transferee or assignee as provided 
in the application of the pledge of the recovery property to secure the 
recovery bonds. 


(i) Recovery costs shall not be imposed upon customers participating in 
the California Alternative Rates for Energy or Family Electric Rate 
Assistance programs discount pursuant to Section 739.1. 
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0)  This article and any financing order made pursuant to this article do 
not amend, reduce, modify, or otherwise affect the right of the Department 
of Water Resources to recover its revenue requirements and to receive the 
charges that it is to recover and receive pursuant to Division 27 (commencing 
with Section 80000) of the Water Code, or pursuant to any agreement entered 
into by the commission and the Department of Water Resources pursuant 
to that division. 


850.2. (a) The financing entity may issue recovery bonds upon approval 
by the commission in a financing order. Recovery bonds shall be nonrecourse 
to the credit or any assets of the electrical corporation, other than the 
recovery property as specified in that financing order. 


(b) The electrical corporation may sell and assign all or portions of its 
interest in recovery property to one or more financing entities that make 
that recovery property the basis for issuance of recovery bonds, to the extent 
approved in a financing order. The electrical corporation or financing entity 
may pledge recovery property as collateral, directly or indirectly, for 
recovery bonds to the extent approved in the pertinent financing orders 
providing for a security interest in the recovery property, in the manner set 
forth in Section 850.3. In addition, recovery property may be sold or assigned 
by either of the following: (1) the financing entity or a trustee for the holders 
of recovery bonds or the holders of an ancillary agreement in connection 
with the exercise of remedies upon a default, or (2) any person acquiring 
the recovery property after a sale or assignment pursuant to this article. 


(c) To the extent that any interest in recovery property is sold, assigned, 
or is pledged as collateral pursuant to subdivision (b), the commission shall 
authorize the electrical corporation to contract with the financing entity that 
it will continue to operate its system to provide service to consumers within 
its service territory, will collect amounts in respect of the fixed recovery 
charges for the benefit and account of the financing entity, and will account 
for and remit these amounts to or for the account of the financing entity. 
Contracting with the financing entity in accordance with that authorization 
shall not impair or negate the characterization of the sale, assignment, or 
pledge as an absolute transfer, a true sale, or a security interest, as applicable. 
To the extent that billing, collection, and other related services with respect 
to the provision of electric service are provided to a consumer by any person 
or entity other than the electrical corporation in whose service territory the 
consumer is located, that person or entity shall collect the fixed recovery 
charges and any associated fixed recovery tax amounts from the consumer 
for the benefit and account of the electrical corporation or financing entity 
with the associated revenues remitted solely for the benefit and repayment 
of the recovery bonds and associated financing costs as a condition to the 
provision of electric service to that consumer. Each financing order shall 
impose terms and conditions, consistent with the purposes and objectives 
of this article, on any person or entity responsible for billing, collection, 
and other related services, including, without limitation, collection of the 
fixed recovery charges and any associated fixed recovery tax amounts, that 
are the subject of the financing order. 
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(d) Recovery property that is specified in a financing order shall constitute 
an existing, present property right, notwithstanding the fact that the 
imposition and collection of fixed recovery charges depend on the electrical 
corporation continuing to provide electricity service or continuing to perform 
its servicing functions relating to the collection of fixed recovery charges 
or on the level of future electricity consumption. Recovery property shall 
exist whether or not the fixed recovery charges have been billed, have 
accrued, or have been collected and notwithstanding the fact that the value 
for a security interest in the recovery property, or amount of the recovery 
property, is dependent on the future provision of service to consumers. All 
recovery property specified in a financing order shall continue to exist until 
the recovery bonds issued pursuant to a financing order and all associated 
financing costs are paid in full. 


(e) Recovery property, fixed recovery charges, and the interests of an 
assignee, bondholder or financing entity, or any pledgee in recovery property 
and fixed recovery charges are not subject to setoff, counterclaim, surcharge, 
recoupment, or defense by the electrical corporation or any other person or 
in connection with the bankruptcy, reorganization, or other insolvency 
proceeding of the electrical corporation, any affiliate of the electrical 
corporation, or any other entity. 


(f) Notwithstanding Section 1708 or any other law, any requirement 
under this article or a financing order that the commission take action with 
respect to the subject matter of a financing order shall be binding upon the 
commission, as it may be constituted from time to time, and any successor 
agency exercising functions similar to the commission, and the commission 
shall have no authority to rescind, alter, or amend that requirement in a 
financing order. The approval by the commission in a financing order of 
the issuance by the electrical corporation or a financing entity of recovery 
bonds shall include the approvals, if any, as may be required by Article 5 
(commencing with Section 816) and Section 701.5. Nothing in Section 
701.5 shall be construed to prohibit the issuance of recovery bonds upon 
the terms and conditions as may be approved by the commission in a 
financing order. Section 851 is not applicable to the transfer or pledge of 
recovery property, the issuance of recovery bonds, or related transactions 
approved in a financing order. 


850.3. (a) A security interest in recovery property is valid, is enforceable 
against the pledgor and third parties, is subject to the rights of any third 
parties holding security interests in the recovery property perfected in the 
manner described in this section, and attaches when all of the following 
have taken place: 


(1) The commission has issued a financing order authorizing the fixed 
recovery charges included in the recovery property. 


(2) Value has been given by the pledgees of the recovery property. 
(3) The pledgor has signed a security agreement covering the recovery 


property. 
(b) A valid and enforceable security interest in recovery property is 


perfected when it has attached and when a financing statement has been 
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filed  in accordance with Chapter 5 (commencing with Section 9501) of 
Division 9 of the Commercial Code naming the pledgor of the recovery 
property as "debtor" and identifying the recovery property. Any description 
of the recovery property shall be sufficient if it refers to the financing order 
creating the recovery property. A copy of the financing statement shall be 
filed with the commission by the electrical corporation that is the pledgor 
or transferor of the recovery property, and the commission may require the 
electrical corporation to make other filings with respect to the security 
interest in accordance with procedures it may establish, provided that the 
filings shall not affect the perfection of the security interest. 


(c) A perfected security interest in recovery property is a continuously 
perfected security interest in all recovery property revenues and proceeds 
arising with respect thereto, whether or not the revenues or proceeds have 
accrued. Conflicting security interests shall rank according to priority in 
time of perfection. Recovery property shall constitute property for all 
purposes, including for contracts securing recovery bonds, whether or not 
the recovery property revenues and proceeds have accrued. 


(d) Subject to the terms of the security agreement covering the recovery 
property and the rights of any third parties holding security interests in the 
recovery property perfected in the manner described in this section, the 
validity and relative priority of a security interest created under this section 
is not defeated or adversely affected by the commingling of revenues arising 
with respect to the recovery property with other funds of the electrical 
corporation that is the pledgor or transferor of the recovery property, or by 
any security interest in a deposit account of that electrical corporation 
perfected under Division 9 (commencing with Section 9101) of the 
Commercial Code into which the revenues are deposited. Subject to the 
terms of the security agreement, upon compliance with the requirements of 
paragraph (1) of subdivision (b) of Section 9312 of the Commercial Code, 
the pledgees of the recovery property shall have a perfected security interest 
in all cash and deposit accounts of the electrical corporation in which 
recovery property revenues have been commingled with other funds, but 
the perfected security interest shall be limited to an amount not greater than 
the amount of the recovery property revenues received by the electrical 
corporation within 12 months before (1) any default under the security 
agreement or (2) the institution of insolvency proceedings by or against the 
electrical corporation, less payments from the revenues to the pledgees 
during that 12-month period. 


(e) If default occurs under the security agreement covering the recovery 
property, the pledgees of the recovery property, subject to the terms of the 
security agreement, shall have all rights and remedies of a secured party 
upon default under Division 9 (commencing with Section 9101) of the 
Commercial Code, and are entitled to foreclose or otherwise enforce their 
security interest in the recovery property, subject to the rights of any third 
parties holding prior security interests in the recovery property perfected in 
the manner provided in this section. In addition, the commission may require 
in the financing order creating the recovery property that, in the event of 
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default by the electrical corporation in payment of recovery property 
revenues, the commission and any successor thereto, upon the application 
by the pledgees or transferees, including transferees under Section 850.4, 
of the recovery property, and without limiting any other remedies available 
to the pledgees or transferees by reason of the default, shall order the 
sequestration and payment to the pledgees or transferees of recovery property 
revenues. Any order shall remain in full force and effect notwithstanding 
any bankruptcy, reorganization, or other insolvency proceedings with respect 
to the debtor, pledgor, or transferor of the recovery property. Any surplus 
in excess of amounts necessary to pay principal, premiums, if any, interest, 
costs, and arrearages on the recovery bonds, and associated financing costs 
arising under the security agreement, shall be remitted to the debtor or to 
the pledgor or transferor. 


(f) Section 5451 of the Government Code shall not apply to any pledge 
of recovery property by a financing entity. Sections 9204 and 9205 of the 
Commercial Code apply to a pledge of recovery property by the electrical 
corporation, an affiliate of the electrical corporation, or a financing entity. 


(g) This section sets forth the terms by which a consensual security 
interest shall be created and perfected in the recovery property. Unless 
otherwise ordered by the commission with respect to any series of recovery 
bonds on or prior to the issuance of the series, there shall exist a statutory 
lien as provided in this subdivision. Upon the effective date of the financing 
order, there shall exist a first priority lien on all recovery property then 
existing or thereafter arising pursuant to the terms of the financing order. 
This lien shall arise by operation of this section automatically without any 
action on the part of the electrical corporation, any affiliate thereof, the 
financing entity, or any other person. This lien shall secure all obligations, 
then existing or subsequently arising, to the holders of the recovery bonds 
issued pursuant to the financing order, the trustee or representative for the 
holders, and any other entity specified in the financing order. The persons 
for whose benefit this lien is established shall, upon the occurrence of any 
defaults specified in the financing order, have all rights and remedies of a 
secured party upon default under Division 9 (commencing with Section 
9101) of the Commercial Code, and are entitled to foreclose or otherwise 
enforce this statutory lien in the recovery property. This lien attaches to the 
recovery property regardless of who owns, or is subsequently determined 
to own, the recovery property, including the electrical corporation, any 
affiliate thereof, the financing entity, or any other person. This lien shall be 
valid, perfected, and enforceable against the owner of the recovery property 
and all third parties upon the effectiveness of the financing order without 
any further public notice; provided, however, that any person may, but is 
not required to, file a financing statement in accordance with subdivision 
(b). Financing statements so filed may be "protective filings" and are not 
evidence of the ownership of the recovery property. 
A perfected statutory lien in recovery property is a continuously perfected 


lien in all recovery property revenues and proceeds, whether or not the 
revenues or proceeds have accrued. Conflicting liens shall rank according 
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to  priority in time of perfection. Recovery property shall constitute property 
for all purposes, including for contracts securing recovery bonds, whether 
or not the recovery property revenues and proceeds have accrued. 


In addition, the commission may require, in the financing order creating 
the recovery property, that, in the event of default by the electrical 
corporation in the payment of recovery property revenues, the commission 
and any successor thereto, upon the application by the beneficiaries of the 
statutory lien, and without limiting any other remedies available to the 
beneficiaries by reason of the default, shall order the sequestration and 
payment to the beneficiaries of recovery property revenues. Any order shall 
remain in full force and effect notwithstanding any bankruptcy, 
reorganization, or other insolvency proceedings with respect to the debtor. 
Any surplus in excess of amounts necessary to pay principal, premiums, if 
any, interest, costs, and arrearages on the recovery bonds, and other costs 
arising in connection with the documents governing the recovery bonds, 
shall be remitted to the debtor. 


850.4. (a) A transfer of recovery property by the electrical corporation 
to an affiliate or to a financing entity, or by an affiliate of the electrical 
corporation or a financing entity to another financing entity, which the 
parties in the governing documentation have expressly stated to be a sale 
or other absolute transfer, in a transaction approved in a financing order, 
shall be treated as an absolute transfer of all of the transferor's right, title, 
and interest, as in a true sale, and not as a pledge or other financing, of the 
recovery property, other than for federal and state income and franchise tax 
purposes. 


(b) The characterization of the sale, assignment, or transfer as an absolute 
transfer and true sale and the corresponding characterization of the property 
interest of the purchaser shall not be affected or impaired by, among other 
things, the occurrence of any of the following: 


(1) Commingling of fixed recovery charge revenues with other amounts. 
(2) The retention by the seller of either of the following: 
(A) A partial or residual interest, including an equity interest, in the 


financing entity or the recovery property, whether direct or indirect, 
subordinate or otherwise. 


(B) The right to recover costs associated with taxes, franchise fees, or 
license fees imposed on the collection of fixed recovery charges. 


(3) Any recourse that the purchaser may have against the seller. 
(4) Any indemnification rights, obligations, or repurchase rights made 


or provided by the seller. 
(5) The obligation of the seller to collect fixed recovery charges on behalf 


of an assignee. 
(6) The treatment of the sale, assignment, or transfer for tax, financial 


reporting, or other purposes. 
(7) Any true-up adjustment of the fixed recovery charges as provided in 


the financing order. 
(c) A transfer of recovery property shall be deemed perfected against 


third persons when both of the following occur: 
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(1) The commission issues the financing order authorizing the fixed 
recovery charges included in the recovery property. 


(2) An assignment of the recovery property in writing has been executed 
and delivered to the transferee. 


(d) As between bona fide assignees of the same right for value without 
notice, the assignee first filing a financing statement in accordance with 
Chapter 5 (commencing with Section 950 1) of Division 9 of the Commercial 
Code naming the assignor of the recovery property as debtor and identifying 
the recovery property has priority. Any description of the recovery property 
shall be sufficient if it refers to the financing order creating the recovery 
property. A copy of the financing statement shall be filed by the assignee 
with the commission, and the commission may require the assignor or the 
assignee to make other filings with respect to the transfer in accordance 
with procedures it may establish, but these filings shall not affect the 
perfection of the transfer. 


850.5. Any successor to the electrical corporation, whether pursuant to 
any bankruptcy, reorganization, or other insolvency proceeding, or pursuant 
to any merger, sale, or transfer, by operation of law, or otherwise, shall 
perform and satisfy all obligations of the electrical corporation pursuant to 
this article in the same manner and to the same extent as the electrical 
corporation, including, but not limited to, collecting and paying to the holders 
of recovery bonds, or their representatives, or the applicable financing entity 
revenues arising with respect to the recovery property sold to the applicable 
financing entity or pledged to secure recovery bonds. Any successor to the 
electrical corporation is entitled to receive any fixed recovery tax amounts 
otherwise payable to the electrical corporation. 


850.6. The authority of the commission to issue financing orders pursuant 
to Section 850.1 shall expire on December 31, 2035. The expiration of the 
authority shall have no effect upon financing orders adopted by the 
commission pursuant to this article or any recovery property arising 
therefrom, or upon the charges authorized to be levied thereunder, or the 
rights, interests, and obligations of the electrical corporation or a financing 
entity or holders of recovery bonds pursuant to the financing order, or the 
authority of the commission to monitor, supervise, or take further action 
with respect to the order in accordance with the terms of this article and of 
the order. 


850.7. (a) Notwithstanding subdivision (e) of Section 850.1, if, 
subsequent to the issuance of a financing order, an electrical corporation 
receives additional insurance proceeds, tax benefits, or other amounts that 
reimburse the electrical corporation for costs associated with catastrophic 
wildfire amounts included in the recovery costs addressed in that financing 
order, the electrical corporation shall credit customers, in a manner to be 
determined by the commission, with the net after tax amounts of those 
reimbursements, but the commission may not adjust, amend, or modify the 
catastrophic wildfire amounts, fixed recovery charges, the fixed recovery 
tax amounts, the financing order, recovery costs, the recovery property, or 
the recovery bonds. 
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(b)  Nothing in this section shall be construed to permit setoff, 
counterclaim, surcharge, recoupment, or defense by the electrical corporation 
or any other person, or in connection with the bankruptcy, reorganization, 
or other insolvency proceeding of the electrical corporation, any affiliate 
of the electrical corporation, or any other entity, against the recovery 
property, the fixed recovery charges, or the interests of an assignee, 
bondholder, or financing entity, or any pledgee in recovery property or fixed 
recovery charges. 


850.8. This article shall not affect any civil action or proceeding. 
SEC. 33. Section 854 of the Public Utilities Code is amended to read: 
854. (a) No person or corporation, whether or not organized under the 


laws of this state, shall merge, acquire, or control either directly or indirectly 
any public utility organized and doing business in this state without first 
securing authorization to do so from the commission. The commission may 
establish by order or rule the definitions of what constitute merger, 
acquisition, or control activities which are subject to this section. Any 
merger, acquisition, or control without that prior authorization shall be void 
and of no effect. No public utility organized and doing business under the 
laws of this state, and no subsidiary or affiliate of, or corporation holding 
a controlling interest in a public utility, shall aid or abet any violation of 
this section. 


(b) Before authorizing the merger, acquisition, or control of any electrical, 
gas, or telephone corporation organized and doing business in this state, 
where any of the utilities that are parties to the proposed transaction has 
gross annual California revenues exceeding five hundred million dollars 
($500,000,000), the commission shall find that the proposal does all of the 
following: 


(1) Provides short-term and long-term economic benefits to ratepayers. 
(2) Equitably allocates, where the commission has ratemaking authority, 


the total short-term and long-term forecasted economic benefits, as 
determined by the commission, of the proposed merger, acquisition, or 
control, between shareholders and ratepayers. Ratepayers shall receive not 
less than 50 percent of those benefits. 


(3) Not adversely affect competition. In making this finding, the 
commission shall request an advisory opinion from the Attorney General 
regarding whether competition will be adversely affected and what mitigation 
measures could be adopted to avoid this result. 


(4) For an electric or gas utility, ensures the utility will have an adequate 
workforce to maintain the safe and reliable operation of the utility assets. 


(c) Before authorizing the merger, acquisition, or control of any electrical, 
gas, or telephone corporation organized and doing business in this state, 
where any of the entities that are parties to the proposed transaction has 
gross annual California revenues exceeding five hundred million dollars 
($500,000,000), the commission shall consider each of the criteria listed in 
paragraphs (1) to (8), inclusive, and find, on balance, that the merger, 
acquisition, or control proposal is in the public interest. 
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(1) Maintain or improve the financial condition of the resulting public 
utility doing business in the state. 


(2) Maintain or improve the quality of service to public utility ratepayers 
in the state. 


(3) Maintain or improve the quality of management of the resulting public 
utility doing business in the state. 


(4) Be fair and reasonable to affected public utility employees, including 
both union and nonunion employees. 


(5) Be fair and reasonable to the majority of all affected public utility 
shareholders. 


(6) Be beneficial on an overall basis to state and local economies, and 
to the communities in the area served by the resulting public utility. 


(7) Preserve the jurisdiction of the commission and the capacity of the 
commission to effectively regulate and audit public utility operations in the 
state. 


(8) Provide mitigation measures to prevent significant adverse 
consequences which may result. 


(d) When reviewing a merger, acquisition, or control proposal, the 
commission shall consider reasonable options to the proposal recommended 
by other parties, including no new merger, acquisition, or control, to 
determine whether comparable short-term and long-term economic savings 
can be achieved through other means while avoiding the possible adverse 
consequences of the proposal. 


(e) The person or corporation seeking acquisition or control of a public 
utility organized and doing business in this state shall have, before the 
commission, the burden of proving by a preponderance of the evidence that 
the requirements of subdivisions (b) and (c) are met. 


(f) In determining whether an acquiring utility has gross annual revenues 
exceeding the amount specified in subdivisions (b) and (c), the revenues of 
that utility's affiliates shall not be considered unless the affiliate was utilized 
for the purpose of effecting the merger, acquisition, or control. 


(g) Paragraphs (1) and (2) of subdivision (b) shall not apply to the 
formation of a holding company. 


(h) For purposes of paragraphs (1) and (2) of subdivision (b), the 
legislature does not intend to include acquisitions or changes in control that 
are mandated by either the commission or the Legislature as a result of, or 
in response to any electric industry restructuring. However, the value of an 
acquisition or change in control may be used by the commission in 
determining the costs or benefits attributable to any electric industry 
restructuring and for allocating those costs or benefits for collection in rates. 


SEC. 34. Section 854.2 is added to the Public Utilities Code, to read: 
854.2. (a) The Legislature finds and declares all of the following: 
(1) California's electric and gas utilities provide essential services to 


California residents and businesses, which are necessary to maintaining the 
vitality of California's economy. 


(2) Consistent with Sections 913.4, 961, and 977, an adequately sized 
workforce of experienced electric and gas utility employees with the 
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appropriate  training and skills, as well as the knowledge of an electric or 
gas utility's facilities and equipment, is essential to the safe, efficient, and 
uninterrupted provision of electrical and gas services. Safe and reliable 
electric and gas utility service is vital to public health, public safety, air 
quality, and reducing emissions of greenhouse gases. 


(3) Changes in the ownership or control of an electrical corporation or 
gas corporation may create uncertainty regarding the safe, efficient, and 
continuous provision of safe and reliable electrical and gas service to 
California consumers, leading to economic instability. 


(4) Mass displacement of electrical corporation or gas corporation workers 
as a result of a change in the ownership or control of an electrical corporation 
or gas corporation causes excessive reliance on the unemployment insurance 
system, and public social services and health programs, increasing costs to 
these vital governmental programs and placing a significant burden on the 
state and California taxpayers. 


(5) The state has a compelling interest in ensuring that when there is a 
change in the ownership or control of an electrical corporation or gas 
corporation, the new employer maintains a qualified and knowledgeable 
workforce with the ability to ensure safe, efficient, reliable, and continuous 
service to California consumers and communities. 


(b) For purposes of this section, the following definitions shall apply: 
(1) "Change of control" means any event that triggers the application of 


Section 851 or 854, any material change in ownership of the electric 
corporation or gas corporation, its parent company or its holding company, 
or any filing seeking bankruptcy protection. 


(2) (A) "Covered employee" means an individual who has been employed 
by an electrical corporation or gas corporation for at least 90 days 
immediately before a change of control affecting that individual's principal 
place of employment. A change of control affects a covered employee's 
principal place of employment where the change of control results in the 
predecessor employer transferring control of the place of employment to 
the successor employer. 


(B) "Covered employee" does not include any of the following: 
(i) A managerial, supervisory, or confidential employee. 
(ii) A temporary employee. 
(iii) A part-time employee who has worked less than 20 hours per week 


for the predecessor employer for at least 90 days immediately before the 
change of control. 


(3) "Person" means a corporation as defined in Section 204, a person as 
defined in Section 205, any other individual, corporation, partnership, limited 
partnership, limited liability partnership, limited liability company, business 
trust, estate, trust, association, joint venture, agency, instrumentality, or any 
other legal or commercial entity, whether domestic or foreign. 


(4) "Predecessor employer" means the person who controls the electric 
or gas utility before the change of control. 
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(5) "Principal place of employment" of an employee means the office 
or other facility of the electrical corporation or gas corporation where the 
employee is principally assigned to work by the predecessor employer. 


(6) "Successor employer" means the person who controls the electrical 
corporation or gas corporation after the change of control. 


(7) "Total compensation" means the combined value of the covered 
employee's wages and benefits immediately before the change of control. 
Total compensation may be paid entirely as wages or in any combination 
of wages and fringe benefits, to be determined by the successor employer. 
Total compensation includes, but is not necessarily limited to, both of the 
following amounts: 


(A) The covered employee's hourly wage rate or the per diem value of 
the covered employee's monthly salary. 


(B) Employer payments toward the covered employee's health and 
welfare and pension benefits. Employer payments toward health and welfare 
and pension benefits shall include only those payments that are recognized 
as employer payments under paragraphs (1) and (2) of subdivision (b) of 
Section 1773.1 of the Labor Code. 


(8) "Transition period" means a period of 180 days immediately following 
the effective date of a change of control. 


(c) (1) Except as otherwise provided in this section, a successor employer 
shall retain all covered employees for at least the transition period following 
a change of control, unless the commission approves a reduction in the 
workforce pursuant to subdivision (i). During the transition period, the 
successor employer shall not reduce the total compensation of a covered 
employee. 


(2) During the transition period, a successor employer shall not terminate 
a covered employee without cause. 


(3) A successor employer and a labor organization representing covered 
employees may, in a collective bargaining agreement, provide that the 
agreement supersedes the requirements of this section. 


(d) No later than 15 days before the effective date of a change of control, 
the predecessor employer shall cause to be posted public notice of the change 
of control at each principal place of employment of any covered employee. 
The notice shall include the name of the predecessor employer and its contact 
information, the name of the successor employer and its contact information, 
and the effective date of the change of control. The notice shall be posted 
in a conspicuous place in a manner that is readily viewed by covered 
employees. No later than 15 days before the effective date of a change of 
control, the predecessor employer shall also cause the notice to be sent to 
any labor organization that represents covered employees. 


(e) This part shall not be construed to limit the right of covered employees 
to bring legal action for wrongful termination. 


(f) The rights and remedies provided pursuant to this section are in 
addition to, and are not intended to supplant, any existing rights or remedies. 


(g) No later than 15 days before the effective date of a change of control, 
a predecessor employer shall provide to the successor employer the name, 
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address,  date of hire, total compensation, and classification of each covered 
employee. 


(h) A successor employer shall retain the following written or electronic 
records for at least three years: 


(1) The list provided to the successor employer pursuant to subdivision 


(g)• 
(2) Any offer of employment made to a covered employee. 
(3) Any termination of a covered employee during a transition period, 


including the reasons for the termination. 
(4) Any written evaluation of a covered employee. 
(i) For two years after the transition period, a successor employer may 


reduce the total number of employees who would have qualified as covered 
employees during the 90-day period immediately before a change of control 
only if approved by the commission. The commission shall not authorize a 
successor employer to reduce the number of those employees except on a 
showing by a preponderance of the evidence of all of the following: 


(1) The electrical corporation or gas corporation has conducted a study 
of the nature and scope of the work performed by those employees proposed 
to be eliminated and the study shows that neither the nature nor the scope 
of this work is necessary to providing safe and reliable utility service. 


(2) There will be no reduction in the ability of those employees to prevent 
damage from or to respond to an emergency such as a wildfire, storm, flood, 
mudslide, or earthquake, or to gas leaks, electric outages, interconnection 
requests, work requested by others, locate and mark requests, or other utility 
services. 


(3) There will be no reduction in the ability of the electrical corporation 
or gas corporation to respond to mutual aid requests of other utilities. 


(j) A successor employer may terminate an employee with cause 
consistent with any applicable selective bargaining agreement during the 
period specified in subdivision (i). 


(k) The provisions of this section are severable. If any provision of this 
section or its application is held invalid, that invalidity shall not affect other 
provisions or applications that can be given effect without the invalid 
provision or application. 


SEC. 35. Section 959 of the Public Utilities Code is amended to read: 
959. Each gas corporation shall demonstrate to the satisfaction of the 


commission, in its general rate case proceeding, that the requested revenue 
requirements will be sufficient to enable the gas corporation to fund those 
projects and activities necessary to maintain safe and reliable service and 
to meet federal and state safety requirements applicable to its gas plant, in 
a cost-effective manner. 


SEC. 36. Section 1731 of the Public Utilities Code is amended to read: 
1731. (a) The commission shall set an effective date when issuing an 


order or decision. The commission may set the effective date of an order or 
decision before the date of issuance of the order or decision. 


(b) (1) After an order or decision has been made by the commission, a 
party to the action or proceeding, or a stockholder, bondholder, or other 
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party pecuniarily interested in the public utility affected may apply for a 
rehearing in respect to matters determined in the action or proceeding and 
specified in the application for rehearing. The commission may grant and 
hold a rehearing on those matters, if in its judgment sufficient reason is 
made to appear. A cause of action arising out of any order or decision of 
the commission shall not accrue in any court to any corporation or person 
unless the corporation or person has filed an application to the commission 
for a rehearing within 30 days after the date of issuance or within 10 days 
after the date of issuance in the case of an order issued pursuant to either 
Article 5 (commencing with Section 816) or Article 6 (commencing with 
Section 85 1) of Chapter 4 relating to security transactions and the transfer 
or encumbrance of utility property. 


(2) The commission shall notify the parties of the issuance of an order 
or decision by either mail or electronic transmission. Notification of the 
parties may be accomplished by one of the following methods: 


(A) Mailing the order or decision to the parties to the action or proceeding. 
(B) If a party to an action or proceeding consents in advance to receive 


notice of any order or decision related to the action or proceeding by 
electronic mail address, notification of the party may be accomplished by 
transmitting an electronic copy of the official version of the order or decision 
to the party if the party has provided an electronic mail address to the 
commission. 


(C) If a party to an action or proceeding consents in advance to receive 
notice of any order or decision related to the action or proceeding by 
electronic mail address, notification of the party may be accomplished by 
transmitting a link to an Internet Web site where the official version of the 
order or decision is readily available to the party if the party has provided 
an electronic mail address to the commission. 


(3) For the purposes of this article, "date of issuance" means the mailing 
or electronic transmission date that is stamped on the official version of the 
order or decision. 


(c) A cause of action arising out of an order or decision of the commission 
construing, applying, or implementing the provisions of Chapter 4 of the 
Statutes of the 2001-02 First Extraordinary Session that (1) relates to the 
determination or implementation of the department's revenue requirements, 
or the establishment or implementation of bond or power charges necessary 
to recover those revenue requirements, or (2) in the sole determination of 
the Department of Water Resources, the expedited review of order or 
decision of the commission is necessary or desirable, for the maintenance 
of any credit ratings on any bonds or notes of the department issued pursuant 
to Division 27 (commencing with Section 80000) of the Water Code or for 
the department to meet its obligations with respect to any bonds or notes 
pursuant to that division, shall not accrue in any court to any corporation 
or person unless the corporation or person has filed an application with the 
commission for a rehearing within 10 days after the date of issuance of the 
order or decision. The Department of Water Resources shall notify the 
commission of any determination pursuant to paragraph (2) of this 
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subdivision  before the issuance by the commission of any order or decision 
construing, applying, or implementing the provisions of Chapter 4 of the 
Statutes of the 2001-02 First Extraordinary Session. The commission shall 
issue its decision and order on rehearing within 210 days after the filing of 
the application. 


(d) A cause of action arising out of an order or decision of the commission 
construing, applying, or implementing the provisions of Article 5.7 
(commencing with Section 849) or Article 5.8 (commencing with Section 
850) of Chapter 4 shall not accrue in any court to any entity or person unless 
the entity or person has filed an application to the commission for a rehearing 
within 10 days after the date of issuance of the order or decision. The 
commission shall issue its decision and order on rehearing within 210 days 
after the filing of that application. 


SEC. 37. Section 2107 of the Public Utilities Code is amended to read: 
2107. Any public utility that violates or fails to comply with any 


provision of the Constitution of this state or of this part, or that fails or 
neglects to comply with any part or provision of any order, decision, decree, 
rule, direction, demand, or requirement of the commission, in a case in 
which a penalty has not otherwise been provided, is subject to a penalty of 
not less than five hundred dollars ($500), nor more than one hundred 
thousand dollars ($100,000), for each offense. 


SEC. 38. Section 8386 of the Public Utilities Code is amended to read: 
8386. (a) Each electrical corporation shall construct, maintain, and 


operate its electrical lines and equipment in a manner that will minimize 
the risk of catastrophic wildfire posed by those electrical lines and 
equipment. 


(b) Each electrical corporation shall annually prepare and submit a 
wildfire mitigation plan to the commission for review and approval, 
according to a schedule established by the commission, which may allow 
for the staggering of compliance periods for each electrical corporation. 
The Department of Forestry and Fire Protection shall consult with the 
commission on the review of each wildfire mitigation plan. Prior to approval, 
the commission may require modifications of the plans. Following approval, 
the commission shall oversee compliance with the plans pursuant to 
subdivision (h). 


(c) The wildfire mitigation plan shall include: 
(1) An accounting of the responsibilities of persons responsible for 


executing the plan. 
(2) The objectives of the plan. 
(3) A description of the preventive strategies and programs to be adopted 


by the electrical corporation to minimize the risk of its electrical lines and 
equipment causing catastrophic wildfires, including consideration of dynamic 
climate change risks. 


(4) A description of the metrics the electrical corporation plans to use to 
evaluate the plan's performance and the assumptions that underlie the use 
of those metrics. 
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(5) A discussion of how the application of previously identified metrics 
to previous plan performances has informed the plan. 


(6) Protocols for disabling reclosers and deenergizing portions of the 
electrical distribution system that consider the associated impacts on public 
safety, as well as protocols related to mitigating the public safety impacts 
of those protocols, including impacts on critical first responders and on 
health and communication infrastructure. 


(7) Appropriate and feasible procedures for notifying a customer who 
may be impacted by the deenergizing of electrical lines. The procedures 
shall consider th need the notify, as a priority, critical first responders, health 
care facilities, and operators of telecommunications infrastructure. 


(8) Plans for vegetation management. 
(9) Plans for inspections of the electrical corporation's electrical 


infrastructure. 
(10) A list that identifies, describes, and prioritizes all wildfire risks, and 


drivers for those risks, throughout the electrical corporation's service 
territory, including all relevant wildfire risk and risk mitigation information 
that is part of Safety Model Assessment Proceeding and Risk Assessment 
Mitigation Phase filings. The list shall include, but not be limited to, both 
of the following: 


(A) Risks and risk drivers associated with design, construction, operations, 
and maintenance of the electrical corporation's equipment and facilities. 


(B) Particular risks and risk drivers associated with topographic and 
climatological risk factors throughout the different parts of the electrical 
corporation's service territory. 


(11) A description of how the plan accounts for the wildfire risk identified 
in the electrical corporation's Risk Assessment Mitigation Phase filing. 


(12) A description of the actions the electrical corporation will take to 
ensure its system will achieve the highest level of safety, reliability, and 
resiliency, and to ensure that its system is prepared for a major event, 
including hardening and modernizing its infrastructure with improved 
engineering, system design, standards, equipment, and facilities, such as 
undergrounding, insulation of distribution wires, and pole replacement. 


(13) A showing that the utility has an adequate sized and trained 
workforce to promptly restore service after a major event, taking into account 
employees of other utilities pursuant to mutual aid agreements and employees 
of entities that have entered into contracts with the utility. 


(14) Identification of any geographic area in the electrical corporation's 
service territory that is a higher wildfire threat than is currently identified 
in a commission fire threat map, and where the commission should consider 
expanding the high fire threat district based on new information or changes 
in the environment. 


(15) A methodology for identifying and presenting enterprise-wide safety 
risk and wildfire-related risk that is consistent with the methodology used 
by other electrical corporations unless the commission determines otherwise. 
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(16)  A description of how the plan is consistent with the electrical 
corporation's disaster and emergency preparedness plan prepared pursuant 
to Section 768.6, including both of the following: 


(A) Plans to prepare for, and to restore service after, a wildfire, including 
workforce mobilization and prepositioning equipment and employees. 


(B) Plans for community outreach and public awareness before, during, 
and after a wildfire, including language notification in English, Spanish, 
and the top three primary languages used in the state other than English or 
Spanish, as determined by the commission based on the United States Census 
data. 


(17) A statement of how the electrical corporation will restore service 
after a wildfire. 


(18) Protocols for compliance with requirements adopted by the 
commission regarding activities to support customers during and after a 
wildfire, outage reporting, support for low-income customers, billing 
adjustments, deposit waivers, extended payment plans, suspension of 
disconnection and nonpayment fees, repair processing and timing, access 
to utility representatives, and emergency communications. 


(19) A description of the processes and procedures the electrical 
corporation will use to do all of the following: 


(A) Monitor and audit the implementation of the plan. 
(B) Identify any deficiencies in the plan or the plan's implementation 


and correct those deficiencies. 
(C) Monitor and audit the effectiveness of electrical line and equipment 


inspections, including inspections performed by contractors, carried out 
under the plan and other applicable statutes and commission rules. 


(20) Any other information that the commission may require. 
(d) The commission shall accept comments on each plan from the public, 


other local and state agencies, and interested parties, and verify that the plan 
complies with all applicable rules, regulations, and standards, as appropriate. 


(e) The commission shall approve each plan within three months of its 
submission, unless the commission makes a written determination, including 
reasons supporting the determination, that the three-month deadline cannot 
be met and issues an order extending the deadline. Each electrical 
corporation's approved plan shall remain in effect until the commission 
approves the electrical corporation's subsequent plan. At the time it approves 
each plan, the commission shall authorize the utility to establish a 
memorandum account to track costs incurred to implement the plan. 


(f) The commission's approval of a plan does not establish a defense to 
any enforcement action for a violation of a commission decision, order, or 
rule. 


(g) The commission shall consider whether the cost of implementing 
each electrical corporation's plan is just and reasonable in its general rate 
case application. Nothing in this section shall be interpreted as a restriction 
or limitation on Article 1 (commencing with Section 45 1) of Chapter 3 of 
Part 1 of Division 1. 
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(h) The commission shall conduct an annual review of each electrical 
corporation's compliance with its plan as follows: 


(1) Three months after the end of an electrical corporation's initial 
compliance period as established by the commission pursuant to subdivision 
(b), and annually thereafter, each electrical corporation shall file with the 
commission a report addressing its compliance with the plan during the 
prior calendar year. 


(2) (A) Before March 1, 2021, and before each March 1 thereafter, the 
commission, in consultation with the Department of Forestry and Fire 
Protection, shall make available a list of qualified independent evaluators 
with experience in assessing the safe operation of electrical infrastructure. 


(B) (i) Each electrical corporation shall engage an independent evaluator 
listed pursuant to subparagraph (A) to review and assess the electrical 
corporation's compliance with its plan. The engaged independent evaluator 
shall consult with, and operate under the direction of, the Safety and 
Enforcement Division of the commission. The independent evaluator shall 
issue a report on July 1 of each year in which a report required by paragraph 
(1) is filed. As a part of the independent evaluator's report, the independent 
evaluator shall determine whether the electrical corporation failed to fund 
any activities included in its plan. 


(ii) The commission shall consider the independent evaluator's findings, 
but the independent evaluator's findings are not binding on the commission, 
except as otherwise specified. 


(iii) The independent evaluator's findings shall be used by the commission 
to carry out its obligations under Article 1 (commencing with Section 45 1) 
of Chapter 3 of Part 1 of Division 1. 


(iv) The independent evaluator's findings shall not apply to events that 
occurred before the initial plan is approved for the electrical corporation. 


(3) The commission shall authorize the electrical corporation to recover 
in rates the costs of the independent evaluator. 


(4) The commission shall complete its compliance review within 18 
months after the submission of the electrical corporation's compliance 
report. 


(i) An electrical corporation shall not divert revenues authorized to 
implement the plan to any activities or investments outside of the plan. 


0) Each electrical corporation shall establish a memorandum account to 
track costs incurred for fire risk mitigation that are not otherwise covered 
in the electrical corporation's revenue requirements. The commission shall 
review the costs in the memorandum accounts and disallow recovery of 
those costs the commission deems unreasonable. 


SEC. 39. Section 8386.1 is added to the Public Utilities Code, to read: 
8386.1. The commission shall assess penalties on an electrical 


corporation that fails to substantially comply with its plan. In determining 
an appropriate amount of the penalty, the commission shall consider all of 
the following: 


(a) The nature and severity of any noncompliance with the plan, including 
whether the noncompliance resulted in harm. 


91 







Ch. 626 —68— 


(b)  The extent to which the commission has found that the electrical 
corporation complied with its plans in prior years. 


(c) Whether the electrical corporation self-reported the circumstances 
constituting noncompliance. 


(d) Whether the electrical corporation implemented corrective actions 
with respect to the noncompliance. 


(e) Whether the electrical corporation knew or in the exercise of 
reasonable care should have known of the circumstances constituting 
noncompliance. 


(f) Whether the electrical corporation had previously engaged in conduct 
of a similar nature that caused significant property damage or injury. 


(g) Any other factors established by the commission in a rulemaking 
proceeding, consistent with this section. 


SEC. 40. Section 8386.2 is added to the Public Utilities Code, to read: 
8386.2. The commission shall require a safety culture assessment of 


each electrical corporation to be conducted by an independent third-party 
evaluator. The commission shall set the schedule for each assessment, 
including updates to the assessment at least every five years. The electrical 
corporation shall not seek reimbursement for the costs of the assessment 
from ratepayers. 


SEC. 41. Section 8386.5 is added to the Public Utilities Code, to read: 
8386.5. The commission and the Department of Forestry and Fire 


Protection shall enter into a memorandum of understanding to cooperatively 
develop consistent approaches and share data related to fire prevention, 
safety, vegetation management, and energy distribution systems. The 
commission and the department shall share results from various fire 
prevention activities, including relevant inspections and fire ignition data. 


SEC. 42. Section 8387 of the Public Utilities Code is amended to read: 
8387. (a) Each local publicly owned electric utility and electrical 


cooperative shall construct, maintain, and operate its electrical lines and 
equipment in a manner that will minimize the risk of wildfire posed by those 
electrical lines and equipment. 


(b) (1) The local publicly owned electric utility or electrical cooperative 
shall, before January 1, 2020, and annually thereafter, prepare a wildfire 
mitigation plan. 


(2) The wildfire mitigation plan shall consider as necessary, at minimum, 
all of the following: 


(A) An accounting of the responsibilities of persons responsible for 
executing the plan. 


(B) The objectives of the wildfire mitigation plan. 
(C) A description of the preventive strategies and programs to be adopted 


by the local publicly owned electric utility or electrical cooperative to 
minimize the risk of its electrical lines and equipment causing catastrophic 
wildfires, including consideration of dynamic climate change risks. 


(D) A description of the metrics the local publicly owned electric utility 
or electrical cooperative plans to use to evaluate the wildfire mitigation 
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plan's performance and the assumptions that underlie the use of those 
metrics. 


(E) A discussion of how the application of previously identified metrics 
to previous wildfire mitigation plan performances has informed the wildfire 
mitigation plan. 


(F) Protocols for disabling reclosers and deenergizing portions of the 
electrical distribution system that consider the associated impacts on public 
safety, as well as protocols related to mitigating the public safety impacts 
of those protocols, including impacts on critical first responders and on 
health and communication infrastructure. 


(G) Appropriate and feasible procedures for notifying a customer who 
may be impacted by the deenergizing of electrical lines. The procedures 
shall consider the need to notify, as a priority, critical first responders, health 
care facilities, and operators of telecommunications infrastructure. 


(H) Plans for vegetation management. 
(I) Plans for inspections of the local publicly owned electric utility's or 


electrical cooperative's electrical infrastructure. 
(J) A list that identifies, describes, and prioritizes all wildfire risks, and 


drivers for those risks, throughout the local publicly owned electric utility's 
or electrical cooperative's service territory. The list shall include, but not 
be limited to, both of the following: 


(i) Risks and risk drivers associated with design, construction, operation, 
and maintenance of the local publicly owned electric utility's or electrical 
cooperative's equipment and facilities. 


(ii) Particular risks and risk drivers associated with topographic and 
climatological risk factors throughout the different parts of the local publicly 
owned electric utility's or electrical cooperative's service territory. 


(K) Identification of any geographic area in the local publicly owned 
electric utility's or electrical cooperative's service territory that is a higher 
wildfire threat than is identified in a commission fire threat map, and 
identification of where the commission should expand a high fire threat 
district based on new information or changes to the environment. 


(L) A methodology for identifying and presenting enterprisewide safety 
risk and wildfire-related risk. 


(M) A statement of how the local publicly owned electric utility or 
electrical cooperative will restore service after a wildfire. 


(N) A description of the processes and procedures the local publicly 
owned electric utility or electrical cooperative shall use to do all of the 
following: 


(i) Monitor and audit the implementation of the wildfire mitigation plan. 
(ii) Identify any deficiencies in the wildfire mitigation plan or its 


implementation, and correct those deficiencies. 
(iii) Monitor and audit the effectiveness of electrical line and equipment 


inspections, including inspections performed by contractors, that are carried 
out under the plan, other applicable statutes, or commission rules. 


(3) The local publicly owned electric utility or electrical cooperative 
shall present each wildfire mitigation plan in an appropriately noticed public 
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meeting.  The local publicly owned electric utility or electrical cooperative 
shall accept comments on its wildfire mitigation plan from the public, other 
local and state agencies, and interested parties, and shall verify that the 
wildfire mitigation plan complies with all applicable rules, regulations, and 
standards, as appropriate. 


(c) The local publicly owned electric utility or electrical cooperative shall 
contract with a qualified independent evaluator with experience in assessing 
the safe operation of electrical infrastructure to review and assess the 
comprehensiveness of its wildfire mitigation plan. The independent evaluator 
shall issue a report that shall be made available on the Internet Web site of 
the local publicly owned electric utility or electrical cooperative, and shall 
present the report at a public meeting of the local publicly owned electric 
utility's or electrical cooperative's governing board. 


SEC. 43. Section 8388 is added to the Public Utilities Code, to read: 
8388. An electrical corporation, local publicly owned electric utility, or 


community choice aggregator with a contract to procure electricity generated 
from biomass pursuant to subdivision (b) of Section 399.20.3, commission 
Resolution E-4770 (March 17, 2016), or commission Resolution E-4805 
(October 13, 2016), or with a contract that is operative at any time in 2018, 
and expires or expired on or before December 31, 2023, shall seek to amend 
the contract to include, or seek approval for a new contract that includes, 
an expiration date five years later than the expiration date in the contract 
that was operative in 2018, so long as the contract extension follows the 
feedstock requirement of subdivision (b) of Section 399.20.3. This section 
shall not apply to facilities located in federal severe or extreme nonattainment 
areas for particulate matter or ozone. 


SEC. 44. Notwithstanding provision (6) of Item 0690-101-0001 of 
Section 2.00 of the Budget Act of 2018, the funds appropriated in Schedule 
(2) of that item shall be used to support activities directly related to regional 
response and readiness. These activities include, but are not limited to, 
predeployment of California Office of Emergency Services fire and rescue 
and local government resources that are part of the California Fire and 
Rescue Mutual Aid System or additional resources upon the authority and 
approval of the California Office of Emergency Services to meet the 
requirements for state resources called up for predisaster and disaster 
response. Prepositioning shall be based upon predesignated criteria and a 
predicted scale of the emergency event and shall be consistent with this 
state's current procedures under the mutual aid system. 


SEC. 45. (a) The sum of one hundred sixty-five million dollars 
($165,000,000) shall be appropriated from the Greenhouse Gas Reduction 
Fund in the annual Budget Act each year through the 2023-24 fiscal year 
to the Department of Forestry and Fire Protection for healthy forest and fire 
prevention programs and projects that improve forest health and reduce 
greenhouse gas emissions caused by uncontrolled wildfires. 


(b) The sum of thirty-five million dollars ($35,000,000) shall be 
appropriated from the Greenhouse Gas Reduction Fund in the annual Budget 
Act each year through the 2023-24 fiscal year to the Department of Forestry 
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and Fire Protection to complete prescribed fire and other fuel reduction 
projects through proven forestry practices consistent with the 
recommendations of the Forest Carbon Plan, including the operation of 
year-round prescribed fire crews and implementation of a research and 
monitoring program for climate change adaptation. 


SEC. 46. The regulations that the State Board of Forestry and Fire 
Protection adopts pursuant to the provisions of this act relating to the 
Z'berg-Nejedly Forest Practice Act of 1973, established in Article 1 
(commencing with Section 4511) of Chapter 8 of Part 2 of Division 4 of 
the Public Resources Code, shall be adopted as emergency regulations in 
accordance with Chapter 3.5 (commencing with Section 11340) of Part 1 
of Division 3 of Title 2 of the Government Code. The adoption of the initial 
regulations is an emergency and shall be considered by the Office of 
Administrative Law as necessary for the immediate preservation of the 
public peace, health, safety, and general welfare. The board may readopt 
any emergency regulation authorized by this section that is the same as or 
substantially equivalent to an emergency regulation previously adopted 
under this section. Notwithstanding Chapter 3.5 (commencing with Section 
11340) of Part 1 of Division 3 of Title 2 of the Government Code, any 
emergency regulations adopted or readopted under this section shall remain 
in effect until revised by the board. 


SEC. 47. Section 24 of this bill incorporates amendments to Section 
4799.05 of the Public Resources Code proposed by this bill and Senate Bill 
1079. That section of this bill shall only become operative if (1) both bills 
are enacted and become effective on or before January 1, 2019, (2) each 
bill amends Section 4799.05 of the Public Resources Code, and (3) this bill 
is enacted after Senate Bill 1079, in which case Section 4799.05 of the 
Public Resources Code, as amended by Senate Bill 1079, shall remain 
operative only until the operative date of this bill, at which time Section 24 
of this bill shall become operative, and Section 23 of this bill shall not 
become operative. 


SEC. 48. No reimbursement is required by this act pursuant to Section 
6 of Article XIIIB of the California Constitution because a local agency or 
school district has the authority to levy service charges, fees, or assessments 
sufficient to pay for the program or level of service mandated by this act or 
because costs that may be incurred by a local agency or school district will 
be incurred because this act creates a new crime or infraction, eliminates a 
crime or infraction, or changes the penalty for a crime or infraction, within 
the meaning of Section 17556 of the Government Code, or changes the 
definition of a crime within the meaning of Section 6 of Article XIII B of 
the California Constitution. 


O 
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2020 WL 823381 (Cal.P.U.C.)


Southern California Public Power Authority, Complainant,
v.


Southern California Gas Company (U904E), Defendant.


Case 18-12-004
Decision 20-02-032


California Public Utilities Commission
February 12, 2020
DECISION DISMISSING COMPLAINT


Norman A. Pederson, Attorney at Law, for Southern California Public Power Authority,
Complainant.


Avisha A. Patel, Attorney at Law, for Southern California Gas Company, Defendant.


BY THE COMMISSION:


Summary


*1  Complainant Southern California Public Power Authority seeks California Public Utilities
Commission relief and an order requiring Southern California Gas Company to pay $216,798 in
damages to compensate it for the costs it incurred as a result of Southern California Gas Company's
faulty meter. The Commission has uniformly held that it has no jurisdiction to award damages
as opposed to reparations. (PT&T Co., 72 CPUC 505, 509(1971)) (citing Jones v. PT&T Co., 61
CPUC 674 (1963)). The complaint thus raises no legal issue or questions of material fact for the
Commission to resolve. Southern California Public Power Authority's complaint is dismissed.


Southern California Public Power Authority's complaint reveals that Southern California Gas
Company abdicated its statutory responsibility for ensuring that its equipment is functional.
Southern California Gas Company must immediately ensure that this does not happen again; and
that its equipment is continuously functional and operating within the statutory mandates of Public
Utilities Code Section 451 where its instrumentalities, equipment, and facilities ensure the safety,
health, comfort, and convenience of its patrons and the public. 1


1 Pub. Util. Code § 451.
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1. Procedural History & Factual Background


Southern California Public Power Authority (SCPPA or Complainant), filed the instant matter
on November 28, 2018, and the complaint was noticed on the Commission's Daily Calendar.
Complainant generally alleges that Southern California Gas Company (SoCalGas or Defendant)
should compensate it for the natural gas procurement costs it incurred as a result of Southern
California Gas Company's faulty meter.


Instructions to answer were filed on December 14, 2018. SoCalGas answered the complaint on
January 14, 2019.


A prehearing conference (PHC) was held on February 20, 2019, to discuss the issues of law
and fact and determine the need for hearing and schedule for resolving the matter. The assigned
Commissioner issued the Scoping Memo and Ruling (Scoping Memo) on March 28, 2019. The
Scoping Memo set out the following issue for consideration:


1. Whether SoCalGas should credit a payment of $216,798 to SCPAA's Natural
Gas Service Account No. 072-486-3052.


SoCalGas filed a motion to dismiss complaint on April 12, 2019. SCPPA did not file a response
to SoCalGas' motion to dismiss.


An assigned Administrative Law Judge's (ALJ) Ruling requesting required information from
SoCalGas was issued on April 24, 2019. In response to the ALJ's Ruling, SoCalGas filed its
response timely on May 3, 2019.


On June 10, 2019, an assigned ALJ Ruling requested additional information from both SoCalGas
and SCPPA. SoCalGas responded timely on July 1, 2019. SCPPA did not file a response.


1.1. Parties' Relationships


*2  As stated above, SCPPA filed the instant Complaint (C. 18-12-004) against SoCalGas to
recover costs incurred as a result of SoCalGas' faulty gas meter. SCPPA's complaint alleges that
it is owed $216,797.60 by SoCalGas.


SCPPA contracts with SoCalGas for use of SoCalGas' pipeline system to transport gas to
SCPPA's Magnolia Power Plant (MPP). SCPPA's use of SoCalGas's pipeline system is governed
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by SoCalGas Tariff Rule No. 30, Transportation of Customer-Owned Gas. 2  For SCPPA's
procurement of natural gas for consumption at the MPP, SCPPA utilizes a contracted third-
party marketer, Occidental Energy Marketing, Inc. (OEMI). 3  In other words, SCPPA does not
purchase gas from SoCalGas; rather, SCPPA transports the gas it purchases and consumes from
OEMI through SoCalGas' pipelines to its MPP. SCPPA is billed directly by OEMI for its natural
gas consumption. 4  As SCPPA's contracted, third-party marketer, OEMI also contracts with
SoCalGas and that relationship is governed by SoCalGas Tariff Rule 35, Contracted Marketer
Transportation. 5


2 SoCalGas Tariff Rule 30, at https://www.socalgas.com/regulatory/tariffs/tm2/pdf/30.pdf.


3 Complaint at 1, Attachments 2, 3, 6.


4 Id.


5 SoCalGas Tariff Rule 35, at https://www.socalgas.com/regulatory/tariffs/tm2/pdf/35.pdf.


Under the third-party contractual relationship between SCPPA/OEMI and SoCalGas, SoCalGas
requires that OEMI be “responsible for all transportation imbalances for transportation volume
delivered to the customer.” 6  This requirement is articulated under SoCalGas' Tariff Schedule G-
IMB, Transportation Imbalance Service, which outlines the process by which SoCalGas calculates
whether a customer's usage differs from their transportation deliveries to the utilities' system on
a monthly basis. 7  Put another way, SoCalGas' Tariff Schedule G-IMB requires a customer (i.e.,
SCPPA) to maintain a balance of gas volumes, and if a customer or contractor falls outside of that
Tariff band, the customer and/or contractor is responsible for the imbalance. 8


6 SoCalGas Tariff Schedule G-IMB, at https://www.socalgas.com/regulatory/tariffs/tm2/pdf/
G-IMB.pdf.


7 Id.


8 Id.


*3  The following summary captures the transactional relationship between the parties:
• SCPPA contracts with OEMI for natural gas purchasing and procurement.


• SCPPA contracts with SoCalGas for use of its pipelines to transport gas to SCPPA's MPP.
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• SCPPA does not purchase its gas from SoCalGas but instead, supplies the gas into SoCalGas'
pipelines through OEMI, its contracted marketer.


• SoCalGas Tariff Rule 1: contracted marketers are individuals, companies, or consortiums that
arrange for natural gas procurement-related activities on behalf of noncore customers.


• SoCalGas requires entities like OEMI to enter into a contract for use of its pipeline system, meet
credit requirements, and comply with SoCalGas Tariff Rules 30 and 35 and all other tariffs which
address the transportation and management of customer-owned gas. 9


9 SoCalGas Tariff Rule 1 at 3, available at https:/ / www.socalgas.com/regulatory/tariffs/tm2/
pdf /01.pdf.


• SoCalGas Tariff Schedule G-IMB outlines requirements by which SoCalGas calculates whether a
customer's usage differs from their transportation deliveries to the SoCalGas system on a monthly
basis. Here, SoCalGas notifies OEMI if an imbalance remains for the customer. Tariff Schedule G-
IMB require SCPPA/OEMI to remedy any identified imbalance during the appropriate imbalance
trading period or pay imbalance charges.
• OEMI bills SCPPA directly for SCPPA's natural gas consumption. 10


10 Complaint at Attachments 2, 3, 6.


1.2. The Complaint


On June 1, 2018, SoCalGas sent a written correspondence to SCPPA that said:


[A] recent audit determined that the volumes appearing on [SCPPA's] bills for the
period from December 2014 to April 2017 and June 2017 were understated. We
have revised the bills, which resulted in a debit of $17,849,38. 11  Enclosed are your
adjusted bills for December 2014 to April 2017 and June 2017 along with your
Statement of Account. Your Marketer, Occidental Energy Marketing, Inc., has also
been notified of the adjustments. 12
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11 $17,849.00 is the amount billed to SCPPA from SoCalGas for the transportation of the gas
volume at issue to SCPPA's MPP. See Answer of SoCalGas at 2.


12 Compliant, Attachment 1; Answer of SoCalGas at 2.


On June 20, 2018, OEMI engaged in written correspondence with SCPPA. In the correspondence,
OEMI told SCPPA that the understated gas volumes attributable to December 2014 to April 2017,
and June 2017 required OEMI to purchase gas for SCPPA to avoid a short imbalance position.
OEMI continued to state to SCPPA that it intended to purchase approximately 159,000 dekatherms
(Dth) of gas for delivery to SCPPA's MPP and would bill SCPPA for that purchase. 13


13 Complaint, Attachment 3.


*4  SCPPA and SoCalGas exchanged written correspondences on June 27, 2018. These
correspondences revealed that that SoCalGas' Omni 76 device that records the British Thermal
Units (Btus) content of gas delivered at the MPP from the onsite Gas Chromatograph
malfunctioned. 14  SoCalGas admits that:


14 Complaint, Attachment 5.


The SoCalGas Omni 76 device, in error, continued to use a default Btu value to calculate MMBtu
[one million British Thermal Units] instead of actual Gas Chromotagraph values even after an
issue with the General Chromotagraph had been resolved. The error was discovered and corrected
in August 2017. 15


15 SoCalGas Answer at 3-4.


On July 27, 2018, SCPPA wrote to SoCalGas requesting a credit in the amount of $216,767.60
because of the measurement error due to the SoCalGas Omni 76 device malfunction. 16  SCPPA
sought $216,767.60 because OEMI billed SCPPA for 159,410 MMBtu of gas, at a price of $4.15
per MMBtu, 17  which amounted to a total of $661.551.50. 18  SCPPA informed SoCalGas that it
sought $216,767.60 because it calculated the difference in price between what it paid to OEMI in
June 2018 for its natural gas consumption at MPP (i.e., $4.15 per MMBtu) and what it would have
paid (emphasis added) OEMI for its natural gas consumption if the SoCalGas Omni 76 device
had not malfunctioned (i.e., $2.79 per MMBtu, which SCPPA determined was the average price
of natural gas during the period December 2014 to June 2018). 19
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16 Complaint, Attachment 8.


17 Complaint, Attachment 6.


18 Complaint, Attachment 7.


19 Complaint, Attachment 8; Attachment 7 at 3-4.


Simply put, SCPPA stated to SoCalGas:


[I]f the [SoCalGas] meter had functioned properly, SCPPA through its contracted
marketer, OEMI, would have balanced its account daily by purchasing sufficient
gas supplies each day. 20


20 Complaint at 4.


Thus, SCPPA requests that the Commission order SoCalGas to credit SCPPA $216,797.60 for the
159,410 MMBtu of gas.


In rebuttal, 21  SoCalGas asserts that SCPAA seeks to impose liability against SoCalGas in the
form of tort damages, which is a form of relief the Commission lacks authority to grant and must
be sought in civil court. In its motion to dismiss, SoCalGas argues that the complaint should be
dismissed because: (1) SCPPA fails to, and cannot, state a violation of law, or order, or rule of the
Commission required by Section 1702 in order to maintain a complaint before the Commission;
and (2) SCPPA seeks to impose third-party liability against SoCalGas in the form of damages,
which the Commission lacks jurisdiction to award. 22


21 Answer of SoCalGas at 5-6.


22 SoCalGas Motion to Dismiss Complaint of SCPAA at 1; see also at 6-10.


2. Issue Before the Commission


*5  As set forth in the Scoping Memo, the issue to be addressed is whether SoCalGas should credit
a payment of $216,798 to SCPAA's Natural Gas Service Account No. 072-486-3052.
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3. Standard of Review for Ruling on a Motion to Dismiss


Over the years, the Commission has developed two similar standards for ruling on a motion to
dismiss, and we address and apply each standard in this decision.


3.1. The First Standard: Do The Undisputed Facts Require The
Commission To Rule In The Moving Party's Favor As A Matter Of Law?


In Raw Bandwidth Communications, Inc. v. SBC California, Inc. and SBC Advanced Solutions,
Inc. (Raw Bandwidth), the Commission stated that a Motion to Dismiss “requires the Commission
to determine whether the party bringing the motion prevails based solely on undisputed facts
and matters of law. The Commission treats such motions as a court would treat motions for
summary judgment in civil practice.” 23  A motion for summary judgment is appropriate where the
evidence presented indicates there are no triable issues as to any material fact and that, based on
the undisputed facts, the moving party is entitled to judgment as a matter of law. (California Code
of Civil Procedure, § 437(c); Weil & Brown, Civil Procedure Before Trial, 10:26-27). While there
is no express Commission rule for summary judgment motions, the Commission looks to § 437(c)
for the standards on which to decide a motion for summary judgment. (Id.). 24


23 (2003) Decision (D.) 03-05-023 (Scoping Memo and Ruling of Assigned Commissioner on
Motion to Dismiss and Preliminary Matters at 3, citing to Westcom Long Distance, Inc. v.
Pacific Bell et al., D.94-04-082, 54 CPUC 2d 244, 249).


24 See Westcom, supra, 54 CPUC 2d, 249-250.


Section 437(c) provides:


The motion for summary judgment shall be granted if all the papers submitted
show that there is no triable issue as to any material fact and that the moving party
is entitled to judgment as a matter of law. In determining whether the papers show
that there is no triable issue as to any material fact the court shall consider all of
the evidence set forth in the papers and all inferences reasonably deducible from
the evidence, except summary judgment shall not be granted by the court based
on inferences reasonably deducible from the evidence, if contradicted by other
inferences or evidence, which raise a triable issue as to any material fact.
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*6  A further beneficial purpose of such a motion is “that it promotes and protects the
administration of justice and expedites litigation by the elimination of needless trials.” (Westcom
Long Distance, supra, 54 CPUC2d, 249). As such, where appropriate, the Commission regularly
grants motions for summary judgment or summary adjudication. (See D.07-07-040 [granting
Chevron judgment against Equilon “as a matter of law”]; D.07-01-004 [granting Cox Telecom
judgment against Global NAPs of California]; and D.02-04-051 [granting summary adjudication
of a claim by County Sanitation District against SCE]).


3.2. The Second Standard: Is The Defendant Entitled To Prevail Even
If The Complaint's Well-Pleaded Allegations Are Accepted As True?


In Re Western Gas Resources-California, Inc., (1999) D.99-11-023, we articulated another
standard for dismissing complaints and applications that is slightly different than what was adopted
in Raw Bandwidth:


On a motion to dismiss a complaint, the legal standard against which the sufficiency
of the complaint is measured is whether, taking the well-pleaded factual allegations
of the complaint as true, the defendant is entitled to prevail as a matter of law. (e.g.,
MCI Telecommunications Corp. v. Pacific Bell, D.95-05-020, 59 Cal. PUC 2d 665,
1995 Cal. PUC LEXIS 458, at *29-*30, citing Burke v. Yellow Cab Co. (1973) 76
Cal. PUC 166), 3 CPUC 3d, 301.


This standard was employed in Everyday Energy Corporation v. San Diego Gas & Electric
Company, (2012) D.12-03-037, wherein the Commission added: “By assuming that the facts as
alleged in the complaint are true for the purpose of deciding whether to grant a motion to dismiss,
we assume that complainant will be able to prove everything alleged in its complaint.” (Slip Op., 7.)


In determining if the complainant's allegations are “well pleaded,” we are guided by the standards
set forth in Pub. Util. Code § 1702, which provides that the complainant must allege that a regulated
utility has engaged in an act or failed to perform an act in violation of any law or Commission
order or rule:


Complaint may be made by the commission of its own motion or by any
corporation or person, chamber of commerce, board of trade, labor organization,
or any civic, commercial, mercantile, traffic, agricultural, or manufacturing
association or organization, or anybody politic or municipal corporation, by written
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petition or complaint, setting forth any act or thing done or omitted to be done by
any public utility, including any rule or charge heretofore established or fixed by
or for any public utility, in violation or claimed to be in violation, of any provision
of law or of any order or rule of the commission.


*7  As demonstrated by past precedent, the Commission will dismiss a complaint that fails
to meet this two-pronged standard. (See Monkarsh v. Southern California Gas Company,
(2009) D.09-11-017; Pacific Continental Textiles, Inc. v. Southern California Edison Company,
(2006) D.06-06-011; Watkins v. MCI_Metro Access Transmission Services, (2005) D.05-03-007;
Rodriquez v. Pacific Gas and Electric Company, (2004) D.04-03-010; AC Farms Sheerwood v.
So. Cal Edison, (2002) D.02-11-003; and Crain v. Southern California Gas Company, (2000)
D.00-07-045.)


With these standards in mind, we determine whether SCPPA raised a legal question or any issue of
material fact within the Commission's jurisdiction. If not, then SoCalGas is entitled to a judgment,
dismissing the complaint, as a matter of law.


4. Discussion


4.1. The Undisputed Facts Establish SoCalGas Is Entitled To Judgement As A Matter Of
Law As The Commission Lacks Authority To Award Compensatory Damages To SCPPA


The undisputed facts establish that SCPPA seeks to recover $216,797.60 from SoCalGas so it can
be placed in the same position it contends it would have been if the SoCalGas Omni 76 device
had not malfunctioned.


This is a plain request for damages because SCPPA seeks a monetary award from SoCalGas to
compensate it for financial losses related to a transaction with its contracted marketer, OEMI -
to whom SCPPA paid $216,797.60. We cannot direct SoCalGas to refund or credit SCPPA for
$216,797.60 because SCPPA did not pay SoCalGas that amount. Rather, SCPPA seeks to recover
from SoCalGas the difference between the price it paid to OEMI and the price it would have paid
to (emphasis added) OEMI absent SoCalGas' meter malfunction.


While we sympathize with SCPPA's frustration and harm due to SoCalGas' equipment
malfunction, it is not within our power to grant the requested relief because the relief falls within
our definition of compensatory damages. 25  Pub. Util. Code § 2106 authorizes an action for
damages by an injured party in superior or municipal court against any public utility that does any
act prohibited or omits to do an act required by “the Constitution, any law of the State, or any order
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or decision of the commission.” 26  As the only compensation SCPPA is seeking is compensatory
damages, the law does not permit the Commission to grant such recovery. Instead, SCPPA must
pursue this claim against SoCalGas in Superior Court of the State of California. In order to explain
our rationale further, it is necessary to discuss the extent of the Commission's jurisdiction over
regulated utilities in general, and the Commission's specific authority to remedy wrongs committed
by regulated utilities.


25 In D.11-09-027 the Commission's holding distinguishes reparations as “relief limited to a
refund or adjustment of part or all of the utility charge for a service or group of related
services. Consequential damages on the other hand, is an amount of money sufficient to
compensate an injured party for all the injury proximately caused by a tortious act.”


26 Pub. Util. Code § 2106.


*8  Pursuant to Article XII, §§ 1-6 of the Constitution, the Commission “has broad authority to
regulate utilities.” (Ford v. Pacific Gas & Electric Company, (1997) 60 Cal. App.4th 696, 700,
citing to San Diego Gas & Electric Company v. Superior Court, (1996) 13 Cal. 4th 893, 914-915).
The California Legislature enacted the Public Utilities Act which authorized the Commission to
supervise and regulate every public utility in California and to do all things which are “necessary
and convenient in the exercise of such power and jurisdiction.” (Pub. Util. Code § 701.) In the
event the Commission determines that a utility has violated the law, there are a number of remedies
at the Commission's disposal. In Diener v. Pacific Gas and Electric Company, (2011) D.11-09-027,
the Commission explained that:


Pub. Util. Code § 2100 et seq. provides a wide variety of remedies designed to
redress violations of Commission decisions committed by public utilities. These
include orders to common carriers to collect under-charges or unlawful rebates,
actions for mandamus or injunction, actions to recover penalties, imposition of
fines, criminal prosecutions, and contempt proceedings.


But in granting and exercising this regulatory authority to provide remedies, the Legislature and
the Commission drew a distinction between the Commission's authority to award reparations as
opposed to compensatory or consequential damages. In Walker v. P.T. & T. Co., 1971 Cal. PUC
LEXIS 1288, the Commission restricted reparations to:


… relief limited to a refund or adjustment of part or all of the utility charge for
a service or group of related services. Consequential damage on the other hand is
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an amount of money sufficient to compensate an injured party for all the injury
proximately caused by a tortious act.


This Commission has repeatedly ruled that only the Superior Court has the power to award
consequential damages as opposed to reparations. (See, e.g., Order Denying Rehearing of Decision
17-11-033, Application of San Diego Gas & Electric Company (U902E) for Authorization to
Recover Costs Related to the 2007 Southern California Wildfires Recorded in the Wildfire
Expense Memorandum Account (2018) D.18-07-025 [“Inverse condemnation arises in the context
of litigating civil damages claims. We have no jurisdiction to award damages or litigate such
cases. It is not in our purview to render determinations regarding whether inverse condemnation
or other legal tort doctrines should be applied in assessing damages claims. Those issues are
for the Courts, not this Commission.”]; Cason v. Southern California Edison Company (2015)
D.15-01-009 [“Complainant's request for repayment of repair costs constitutes damages, which the
Commission has no jurisdiction to award. The Commission's jurisdiction is limited to reparations
in the form of a refund or adjustment to a utility bill (citations omitted). Complainant must
pursue recovery of damages in civil court.”]; Balassy v. Sprint Telephony PCS, LP, (2012)
D.12-04-031 [“Commission has uniformly held that it has no jurisdiction to award damages
as opposed to reparations.”(citations omitted)]; Gregory v. Pacific Bell Telephone Company,
(2011) D.11-11-003 [“It is clear that complainant seeks damages for defendants' alleged improper
conduct. As we have no jurisdiction to award damages, we dismiss the complaint for failing to
plead a cause of action within our jurisdiction”]); (Day v. Verizon California, (2006) D.06-06-061
[“Complainant's remedy for any alleged intentional damage to her DSL service is with the
courts, not the Commission”]; and Swepston v. California-American Water Company, (2004)
D.04-12-032 [“Since the Commission has no jurisdiction to award damages, the courts have held
that complaints alleging breach of contract should be brought in civil courts”].)


*9  The Commission has considered the issue of damages associated with a dispute over faulty
billing by a utility. In Lucky Farms, Inc. v. Southern California Edison Company, 27  Southern
California Edison Company (SCE) failed to bill Lucky Farms, Inc. (Lucky Farms) from 2007 to
2010 for electricity used to power a water pump on the mistaken belief that service for the property
had been cancelled. In 2010, SCE discovered that electricity continued to be used at the property
and billed Lucky Farms approximately $80,000 for the 2007-2010 period. Lucky Farms claimed
that the bill for the disputed period should be approximately $44,000. 28


27 Case 12-12-025.
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28 D. 13-12-032 at 1-2.


When Lucky Farms failed to pay SCE's bill for $80,000, SCE turned off electricity to the
pump. Thereafter, Lucky Farms had to secure replacement power for the pump. 29  Lucky Farms
claimed that SCE should credit the Lucky Farms account for the cost of replacement power. The
Administrative Law Judge denied this claim, noting “[T]he Commission has stated in numerous
decisions that it does not have jurisdiction to award damages as opposed to reparations… the
costs of replacement power for the period after SCE had discontinued services clearly falls in the
category of damages rather than reparation.” 30


29 Administrative Law Judge's Ruling Memorializing E-Mail Ruling on Commission
Jurisdiction to Award Damages and on Motion to Compel (Case 12-12-025, August 6, 2013.)
(The issue of damages was discussed and addressed in a Ruling during the case. The final
decision confirmed this Ruling's determination. D.13-12-032 at 4.)


30 Id. at 3-4. (citations omitted)


There is no open question here that SCPPA in fact, suffered a harm due to SoCalGas' device
malfunction. SCPPA seeks $216,767.60 because it calculated the difference in price between what
it paid to OEMI in June 2018 for its natural gas consumption at MPP (i.e., $4.15 per MMBtu)
and what it would have paid (emphasis added) for its natural gas consumption if the SoCalGas
Omni 76 device had not malfunctioned (i.e., $2.79 per MMBtu, which SCPPA determined was
the average price of natural gas during the period December 2014 to June 2018.) 31  As the only
compensation SCPAA seeks is compensatory damages, the law does not permit the Commission
to grant such a recovery. Only the Superior Court of the State of California has the power to make
SCPPA whole by awarding compensatory damages — and SCPPA must pursue its claim against
SoCalGas with the Court. Therefore, this complaint is dismissed as the Commission lacks authority
to award compensatory damages to SCPPA.


31 Complaint, Attachment 8; Attachment 7 at 3-4.


4.2. SoCalGas Has A Duty To Maintain And Furnish Adequate, Efficient,
Just, And Reasonable Service, Instrumentalities, Equipment, And Facilities


*10  While we dismiss SCPPA's complaint because the Commission lacks authority to award
compensatory damages to SCPPA, this does not pardon SoCalGas from a duty to maintain
and furnish adequate, efficient, just, and reasonable service, instrumentalities, equipment, and
facilities.
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To be sure, the Commission's authority over public utilities includes oversight over public utility
practices and facilities. 32  The Commission is required to ensure that utilities “furnish and maintain
such adequate, efficient, just and reasonable service, instrumentalities, equipment, and facilities …
as are necessary to promote the safety, health, comfort, and convenience of its patrons, employees,
and the public.” 33


32 See Cal. Const., art. XII, §§ 1-6; Pub. Util. Code, § 701.


33 Pub. Util. Code § 451.


The Commission also has an ongoing responsibility to ensure the reasonableness and sufficiency
of utility facilities 34  and may order “additions, extensions, repairs, or improvements to, or changes
in” utility facilities that the Commission finds “ought reasonably to be made.” 35  This compliant
reveals that SoCalGas has abdicated its statutory responsibility for ensuring that its equipment is
functional. SoCalGas must always ensure its equipment is operating within statutory compliance
so that its instrumentalities, equipment, and facilities ensure the safety, health, comfort, and
convenience of its patrons and the public. 36


34 Pub. Util. Code § 761.


35 Pub. Util. Code § 762.


36 Pub. Util. Code § 451.


5. Categorization and Need for Hearings


The Instruction to Answer filed on December 14, 2018, categorized this proceeding as adjudicatory
as defined in Rule 1.3(a) of the Commission's Rules of Practice and Procedure. The scoping memo
dated March 18, 2019, affirmed a need for evidentiary hearings.


6. Assignment of Proceeding


Clifford Rechtschaffen is the assigned Commissioner and Colin Rizzo is the assigned
Administrative Law Judge and presiding officer in this proceeding.
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Findings of Fact


1. SCPPA contracts with SoCalGas for use of its pipelines to transport gas to SCPPA's MPP
pursuant to SoCalGas Tariff Rule No. 30.


*11  2. SCPPA uses a third party, OEMI, as its contractor for gas procurement into the SoCalGas
pipelines.


3. As a contracted marketer, OEMI contracts with SoCalGas under Tariff Rule No. 35.


4. SoCalGas' Tariff Schedule G-IMB calculates whether a customer's usage differs from the
transportation deliveries into the SoCalGas system on a monthly basis.


5. On June 1, 2018, SoCalGas notified SCPPA that its gas volumes from December 2014 to April
and June 2017 were understated due to a SoCalGas device malfunction.


6. The understated gas volumes required OEMI to procure for SCPPA 159,410 dekatherms of gas
which cost SCPPA $216,798 above the average value of the understated gas.


Conclusions of Law


1. The Commission's authority over public utilities includes oversight over public utility practices
and facilities. 37


37 See Cal. Const., art. XII, §§ 1-6; Pub. Util. Code, § 701.


2. The Commission is required to ensure that utilities “furnish and maintain such adequate,
efficient, just and reasonable service, instrumentalities, equipment, and facilities … as are
necessary to promote the safety, health, comfort, and convenience of its patrons, employees, and
the public.” 38


38 Pub. Util. Code § 451.


3. The Commission has an ongoing responsibility to ensure the reasonableness and sufficiency of
utility facilities 39  and may order “additions, extensions, repairs, or improvements to, or changes
in” utility facilities that the Commission finds “ought reasonably to be made.” 40
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39 Pub. Util. Code § 761.


40 Pub. Util. Code § 762.


4. It is reasonable for SoCalGas to ensure its equipment is continuously operating within
compliance of the mandates of California Public Utilities Code Section 451 where its
instrumentalities, equipment, and facilities ensure the safety, health, comfort, and convenience of
its patrons and the public. 41


41 Pub. Util. Code § 451.


5. The Commission has uniformly held that it has no jurisdiction to award damages as opposed
to reparations.


6. Reparatory relief is limited to a refund or adjustment of part or all of the utility charge for a
service or group of related services.


*12  7. Consequential damages are an amount of money sufficient to compensate an injured party
for all the injury proximately caused by a tortious act, or to replace the value of performance of
a breach obligation.


8. The instant Complaint should be dismissed for lack of jurisdiction.


ORDER


IT IS ORDERED that:
1. The Complaint is dismissed for lack of jurisdiction.


2. Case 18-12-004 is dismissed.


3. Case 18-12-004 is closed.


This order is effective today.


Dated February 12, 2020, at San Francisco, California.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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233 Kan. 375
Supreme Court of Kansas.


SOUTHWESTERN BELL TELEPHONE COMPANY, Appellant,
v.


STATE CORPORATION COMMISSION OF the STATE
OF KANSAS and the Boeing Company, Appellees.


No. 54789.
|


April 29, 1983.


Synopsis
Public utility appealed from judgment of the Shawnee District Court, Fred S. Jackson, J.,
which affirmed administrative order of the State Corporation Commission in proceeding wherein
company sought relief from application of certain tariffs for service rendered to it at its military
aircraft complex. The Supreme Court, Holmes, J., held that order of the SCC that certain highways
were not governmentally owned was unreasonable.


Reversed and remanded with directions.


Procedural Posture(s): On Appeal.


West Headnotes (9)


[1] Public Utilities Review and Determination in General
Judicial review of order of the State Corporation Commission is limited to a determination
of whether the order is lawful and reasonable. K.S.A. 66–118d.


3 Cases that cite this headnote


[2] Public Utilities Nature and Extent in General
“Tariffs” are those terms and conditions which govern the relationship between utility and
its customers. K.S.A. 66–107, 66–108, 66–110, 66–117.


9 Cases that cite this headnote


[3] Public Utilities Nature and Extent in General
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Public utility tariffs duly filed generally bind both utility and customer.


5 Cases that cite this headnote


[4] Public Utilities Nature and Extent in General
Public utility tariffs filed with regulatory agencies must comport with any conditions,
schedules and provisions authorized by agency, and amended tariffs and schedules of rates
are not effective unless approved by the State Corporation Commission. K.S.A. 66–107,
66–108, 66–110, 66–117.


6 Cases that cite this headnote


[5] Public Utilities Proceedings Before Commissions
Public Utilities Hearing and Rehearing
Public utility tariff approval is not given in desultory fashion or through routine
proceedings but must be based upon investigation and hearing at least when proposed tariff
changes existing tariffs. K.S.A. 66–107, 66–108, 66–110, 66–117.


[6] Highways Title to Fee and Rights of Abutting Owners
Fee title to public highways may or may not be governmentally owned, depending upon
circumstances which established highway.


1 Cases that cite this headnote


[7] Dedication Title or Right Acquired
Highways Title to Fee and Rights of Abutting Owners
At common law, dedication or laying out of public highway creates only easement in public
with fee title to property remaining in abutting property owners.


2 Cases that cite this headnote


[8] Public Utilities Nature and Extent in General
In construction of public utility tariff, rules of statutory construction are applicable.


2 Cases that cite this headnote
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[9] Highways Title to Fee and Rights of Abutting Owners
Order of the State Corporation Commission that certain highways were not
governmentally owned, based on finding that “governmentally owned” as used in public
utility tariff could only apply to fee ownership as contemplated by common law, was
unreasonable.


2 Cases that cite this headnote


**798  *375  Syllabus by the Court


1. K.S.A. 66–118d limits judicial review of an order of the State Corporation Commission of
Kansas to a determination of whether the order is lawful and reasonable.


2. The fee title to public highways in Kansas may or may not be governmentally owned, depending
upon the circumstances which established the highway.


3. At common law the dedication or laying out of a public highway creates only an easement in
the public. The fee title to the property remains in the abutting property owners.


**799  4. In the construction of a public utility tariff, the rules of statutory construction are
applicable.


5. Rules for the construction and interpretation of a public utility tariff considered and applied.


6. Upon review of an order of the State Corporation Commission construing a public utility tariff,
the record is examined and it is held: The order of the Commission was unreasonable as a matter
of law.


Attorneys and Law Firms


Lawrence A. Dimmitt, Topeka, argued the cause, and Michael C. Cavell, Topeka, was with him
on the brief for appellant.


C. Edward Peterson, Asst. Gen. Counsel, Topeka, argued the cause, and Brian J. Moline, Gen.
Counsel, Topeka, was with him on the brief for appellee, Kan. Corp. Com'n.
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Milo M. Unruh of Arn, Mullins, Unruh, Kuhn & Wilson, Wichita, argued the cause, and Milo
M. Unruh, Jr., of the same firm, and Robert R. Sweatt, Wichita, were with him on the brief for
appellee, The Boeing Co.


Opinion


HOLMES, Justice:


Southwestern Bell Telephone Company (Bell) has appealed from a judgment of the district
court which affirmed an administrative order of the State Corporation Commission (KCC) in a
proceeding wherein The Boeing Company (Boeing) sought relief from the application of certain
tariffs for service rendered to Boeing at its military aircraft complex at Wichita.


*376  The Boeing complex at Wichita covers several acres of land and is divided into three major
segments by Oliver Street and its intersection with MacArthur Road. Attached as an appendix
is a map or drawing of the area. The portion designated “A” includes the general administration
building, along with others, and houses the main telephone service equipment for the complex.
Service by Bell to portion “A” is charged at what is called an “on-premises” rate while the
connecting service to areas “B” and “C” is charged at the “off-premises” rate. The amount charged
by Bell under its adopted tariffs is considerably more for “off-premises” service than for the “on-
premises” service. Boeing filed a formal complaint with the KCC contending that the off-premises
rate being charged for areas “B” and “C” was improperly applied and that the on-premises rate
applied to the entire complex. The KCC agreed, and upon appeal, the district court affirmed the
KCC order. Bell has appealed that decision.


[1]  At the outset it might be well to again set out the appropriate scope of review as provided by
the controlling statute, K.S.A. 66–118d. The statute provides, in part:


“Said proceedings for review shall be for the purpose of having the lawfulness
or reasonableness of the original order or decision or the order or decision on
rehearing inquired into and determined, and the court hearing said cause shall
have the power to vacate or set aside such order or decision on the ground that
such order or decision is unlawful or unreasonable.” (Emphasis supplied.)


The judicial scope of review in the district court and on appeal is limited to the determination of
the lawfulness and reasonableness of the KCC order. It has been generally held that a finding of
unlawfulness under various administrative appeals statutes applies to the procedural aspects of the
proceedings before the agency and the determination of whether the action taken was within the
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authority of the agency. City of Wichita v. Board of Sedgwick County Comm'rs, 232 Kan. 149, Syl.
¶ 4, 652 P.2d 717 (1982); Central Kansas Power Co. v. State Corporation Commission, 221 Kan.
505, 511, 561 P.2d 779 (1977). There is no contention in this case that the KCC order suffered any
procedural infirmity or was beyond the authority of that agency to address.


The KCC and the district court based their decisions upon an interpretation of what constitutes a
“public highway” as defined *377  in the Bell tariff under attack. The Bell tariff on file with the
KCC since 1953 defines premises to be:


**800  “PREMISES:


....


“B. All of the buildings occupied by the same customer, provided that:


1. All of the buildings are located on the same plot of ground which is not intersected by a
public highway.


NOTE: A public highway is considered to mean a vehicular thoroughfare which is
governmentally owned.” (Emphasis added.)


Service to all stations on the premises are billed at one rate. If some of the customer's stations are
off-premises, as defined by the tariff, then a different rate applies. Bell has considered Oliver Street
and MacArthur Road to be governmentally owned vehicular thoroughfares and has thus charged
Boeing at an off-premises rate for extension telephone service to the areas east of Oliver Street
and south of MacArthur Road.


[2]  [3]  [4]  [5]  Public utilities in this state, including Bell, are required to file their tariffs
with the KCC. K.S.A. 66–108. Rates, fares, tolls, charges, etc. exacted by a public utility from its
customers are required to be just, reasonable, not unjustly or unreasonably discriminatory and not
unduly preferential. K.S.A. 66–107; 66–110. Tariffs are those terms and conditions which govern
the relationship between the utility and its customers. Tariffs may be and usually are initially the
handiwork of the regulated utility.  Carter v. American Telephone & Telegraph Company, 365
F.2d 486, 496 (5th Cir.1966). Tariffs duly filed, however, generally bind both the utility and the
customer. Teleco, Inc. v. Southwestern Bell Telephone Co., 511 F.2d 949, 953 (10th Cir.1975).
Tariffs filed with regulatory agencies must comport with any conditions, schedules and provisions
authorized by the agency and amended tariffs and schedules of rates are not effective unless
approved by the KCC. Sunflower Pipeline Co. v. Kansas Corporation Commission, 3 Kan.App.2d
683, Syl. ¶¶ 4–7, 600 P.2d 794 (1979). Tariff approval is not given in “desultory fashion or through
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routine procedures,” but must be based upon investigation and hearing at least when the proposed
tariff changes existing tariffs. Kansas Power & Light Co. v. Mobil Oil Co., 198 Kan. 556, Syl. ¶
6, 426 P.2d 60 (1967); K.S.A. 66–117.


It is the position of Boeing that the Note in the Bell tariff precludes it from applying the off-
premises rate to the Boeing complex. While no one could argue that Oliver Street and MacArthur
Road are not public highways and vehicular thoroughfares, *378  Boeing contends they are not
“governmentally owned” and therefore all the buildings on, and services to, the Boeing Wichita
complex are on one plot of ground and are subject to the on-premises rate for telephone service.


[6]  [7]  Oliver Street and MacArthur Road came into being as “public highways,” by virtue of
the Laws of Kansas, 1872, ch. 181. That act declared,


“That all section lines in the counties of Republic, Jefferson, Cloud, McPherson,
Butler, Montgomery, Chase, Mitchell, Osborne, Miami, Sedgwick, Sumner,
Neosho, Cherokee, Labette and Crawford be and are hereby declared public
highways.”


The common law of this state, however, has declared for many years that such public highways
only grant an easement to the public on the land. The fee title, according to the vintage case of
Comm'rs of Shawnee Co. v. Beckwith, 10 Kan. 603 (1873), is never “owned” by the government
but continues vested in the abutting landowner(s). In Beckwith the court held:


“In this state it would seem that by the laying out and establishing of a road or highway the
public acquire only an easement in the land. The fee in the land never passes to the public, but
remains in the original owner.” Syl. ¶ 2.


In J & S Building Co. v. Columbian Title & Trust Co., 1 Kan.App.2d 228, 563 P.2d 1086 (1977), the
Court of Appeals recognized the distinction between public highways in which the public merely
had an easement and those in which the public, through the **801  government, owns fee title.
The court stated:


“The distinction to be drawn between common law dedication on the one hand and statutory
dedication on the other was recognized early in the law of this state as illustrated in two cases
decided in 1873. In Comm'rs of Shawnee County v. Beckwith, 10 Kan. 603, a non-platted, non-
city highway was held to be owned in fee by the adjoining landowners, but in Atchison & N.R.
Co. v. Garside, 10 Kan. 552, the fee of a street dedicated under what is now K.S.A. 12–406 was
said to vest ‘absolutely’ in the county. It has long been established that the fee of a statutorily
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dedicated street vests in the county in trust, while control of the street rests in the city. (Douglas
County v. City of Lawrence, 102 Kan. 656, 171 Pac. 610.)” p. 234, 563 P.2d 1086.


Thus, it is obvious that the fee title to public highways in Kansas may or may not be governmentally
owned, depending upon the circumstances which established the highway.


The KCC based its order on the finding that “governmentally owned” as used in the Boeing tariff
could only apply to the fee ownership as contemplated by the common law. Two experts, both
prominent real estate attorneys in Wichita, testified at *379  length about the title to the Boeing
real estate. Both were of the opinion that as Boeing owns the property on both sides of Oliver
Street and MacArthur Road, the bare fee simple title to the property occupied by the highways was
vested in Boeing. The expert witness for Bell, however, was of the opinion that “governmentally
owned” as used and contemplated in the Bell tariff could and did apply to something other than
fee simple title to the property. The controlling question before this court is the reasonableness of
the construction applied to the Bell tariff by the KCC.


[8]  While we have found no Kansas cases which speak to the rules of construction in interpreting
public utility tariffs, authorities from other states are generally in accord that such rules are similar
to those adopted for the construction of statutes. The KCC in determining that the public highways
running through the Boeing complex were not governmentally owned relied solely upon one
isolated phrase contained in K.S.A. 77–201 Second. K.S.A. 77–201 sets forth general rules to be
followed in the construction of statutes. It provides in part:


“Second. Words and phrases shall be construed according to the context and
the approved usage of the language; but technical words and phrases, and such
others as may have acquired a peculiar and appropriate meaning in law, shall be
construed according to such peculiar and appropriate meaning.”


In its order the KCC made, inter alia, the following findings:


“9. The testimony at hearing served to narrowly focus the issue before the Commission in this
proceeding. The Bell tariff for on-premises Private Line Service, (Private Line Service Tariff
Section 1.5, 5th Revised Sheet 21, ‘Definitions') reads in pertinent part:


Premises


B. All of the buildings occupied by the same customer, provided that:


1. All of the buildings are located on the same plot of ground which is not intersected by a
public highway.
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NOTE: A public highway is considered to mean a vehicular thoroughfare which is
governmentally owned.


(Tr. I, p. 68) Boeing claims that all the buildings in its complex are located on the same plot of
land that is owned in its entirety by Boeing. Boeing presently owns the land in fee simple subject
to an interest held by the City of Wichita in connection with the issuance of industrial revenue
bonds. Boeing argues that the public thoroughfares therefore cannot be governmentally owned,
and the on-premises **802  tariff should apply. Bell advances a contrary interpretation of the
term governmentally owned: that the county owns the road surface and that such ownership is
sufficient to warrant application of the off-premises tariff to Boeing.


“10. Much simplified, the task before the Commission in determining which
*380  tariff must be applied to Boeing is to interpret the term ‘governmental
ownership’ as it appears in the tariff. Kansas courts have provided little guidance
for interpreting tariffs, but previous decisions of regulatory bodies and courts of
other jurisdictions offer ample assistance:


1) A legally established tariff should be construed in the same manner as a statute. Coca-Cola
Co. v. Atchison, Topeka & Santa Fe Ry. Co., 608 F.2d 213 (5th Cir.1979); W.P. Brown & Sons
Lumber Co. v. Louisville & N. Ry. Co., 7 F.Supp. 593 (D.Ky.1934). Kansas does have rules for
statutory construction which include: (a) words will be given their ordinary meaning, K.S.A.
77–201 Subd. 2; Stephens v. Van Arsdale, 227 Kan. 676 [608 P.2d 972] (1980); Lincoln Am.
Cor. v. Victory Life Ins. Co., 375 F.Supp. 112 (D.Kan.1974); and (b) a legal presumption
exists in favor of the natural and popular meaning of words used in the statute, State ex rel.
Schneider v. Kennedy, 225 Kan. 13 [587 P.2d 844] (1978). It should be noted, however, that
in construing statutes words which have acquired peculiar and appropriate meaning in law
shall be so construed. K.S.A. 77–201 Subd. 2.


2) Consistent with Kansas' rules for statutory construction, tariff schedules are to be construed
as a whole, including footnotes, from the ordinary and popular meaning of the words used.
Raymond City Coal & Trans. Corp. v. New York Central Ry. Co., 103 F.2d 56 (6th Cir.1939).
Special interpretations are to be used in construing words which have acquired peculiar
meaning through trade usage or which have a peculiar meaning indicated by the context of
the tariff. Id.


3) Tariffs should be interpreted without resort to subtle or forced language constructions. Re
New York Edison Co. 5 PUR (NS) 313 (1934).
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4) Tariffs should be construed consistent with the intent of the framers of the tariff. Re
Eastern Airlines (C.A.B.) Docket No. 4158, April 18, 1950. Interpretation of tariffs should
be reasonable and, preferably, consistent with the purpose of the tariff. Coca-Cola Co. v.
Atchison, Topeka & Santa Fe Ry. Co., 608 F.2d 213 (5th Cir.1979).


5) Ambiguities or situations where two or more tariffs are applicable should be resolved
against the utility. Strickland Transportation Co. v. United States, 334 F.2d 172 (5th Cir.1964).
This rule has been applied to tariffs of electric utilities, Re New York State Electric & Gas
Corp., 5 PUR NS 51 (1934), to railroads, Indiana Harbor Belt Ry. Co. v. Stern (Jacob) &
Sons, 37 F.Supp. 690 (1941), and to motor carriers, Bolin Drive-A-Way Co. v. U.S., 283 F.2d
697 [151 Ct.Cl. 164] (1960); however, the rule has not been applied to interpret the tariff of
a telephone company.


“11. The pivotal rule in this instance appears to be the second rule listed above requiring the
use of particular legal meanings which may have attached to the term in question. The question
of ownership of roads and highways has been prevalent in Kansas Law for over 100 years, and
the term ownership has acquired a particular meaning in this context. The question is now well-
settled that owners of property abutting a county road—as is the case here—own all the land in
the roadway subject to an easement for use as a public highway.  Commissioners of Shawnee
County v. Beckwith, 10 Kan. 603, 607 (1873); J. & S. **803  Building Co. v. Columbian Title
& Trust Co., 1 Kan.App.2d 228, 232–233 [563 P.2d 1086] (1977). Even though the ordinary
layman's understanding may be that the roads running through *381  Boeing's property are
‘owned’ by government (i.e., the county) (Tr. I, p. 48), the exception to the rule of ordinary
interpretation must be applied here. Application of this meaning compels the conclusion that
the roads in the Boeing complex are not governmentally owned because ownership rests with
Boeing. Consequently, the roads intersecting Boeing's property are not the kind of public
highways that would prevent Boeing from receiving the on-premises tariff.”


In Stephens v. Van Arsdale, 227 Kan. 676, 608 P.2d 972 (1980), this court stated:


“Words in common usage are to be given their natural and ordinary meaning in arriving at the
proper construction of a statute.” p. 684, 608 P.2d 972.


[9]  We are of the opinion that the KCC placed undue weight upon the application of K.S.A. 77–
201 Second to the facts in this case. While it is true that the statute states that one of the rules of
construction is that words which “may have acquired a peculiar and appropriate meaning in law,
shall be construed” accordingly, an application of the rule which results in inconsistent and absurd
results or is contrary to common usage and understanding is to be avoided. This particular element
of the statute is not to be singled out and applied to the exclusion of all other rules of statutory
construction which must also be considered and given appropriate weight. As pointed out by the
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KCC in its order, the construction placed upon the term “governmentally owned public highway”
is “perhaps foreign to the layman.” Oliver Street and MacArthur Road are major thoroughfares
in the Wichita area and although subject to some measure of traffic control by Boeing for the
movement of its aircraft and employee traffic, they are maintained and principally controlled by
the public through its appropriate governmental entity. There can be no doubt that the government
owns the improvements in the roadbed and adjacent thereto and is responsible for maintenance
and control of the public easement. We are of the opinion that the extent of government ownership
of the public highway necessary to invoke the Bell off-premises tariff does not require and does
not contemplate fee title ownership. Testimony was introduced that when it is necessary to provide
services across a public highway, the expense to Bell is considerably more than that incurred in
crossing a private roadway. In the case of a private roadway, the expense is borne by the owner
but when a public highway or thoroughfare is crossed, the expense is borne by Bell.


*382  The reasonableness prong of judicial review in this type of case is generally satisfied when
the order of the KCC is based upon substantial competent evidence. Jones v. Kansas Gas and
Electric Co., 222 Kan. 390, Syl. ¶ 2, 565 P.2d 597 (1977); Kansas-Nebraska Natural Gas Co.
v. State Corporation Commission, 217 Kan. 604, 538 P.2d 702 (1975). Bell challenges the order
of the KCC in this court by saying that the court has authority to substitute its judgment for that
of the KCC. Bell claims that the construction of the tariff in issue is a question of law and that
the court may substitute its judgment for that of the KCC on a question of law. It has been said
that in regard to questions of law addressed initially by an administrative agency the court is the
final authority. Richardson v. St. Mary Hospital, 6 Kan.App.2d 238, 242, 627 P.2d 1143 (1981);
Ryan, Judicial Review of Administrative Action—Kansas Perspectives, 19 Washburn L.J. 423, 432
(1980). The issue before this court is strictly one of law; whether the term “governmentally owned
public highway” as used in the Boeing tariff means that the government must own the fee title to
the highway area or whether the public ownership of the easement subject to governmental control
is sufficient. The public through its governing body has substantial ownership interests **804  in
a public highway which are generally recognized and understood by members of the public.


To construe the Bell tariff in such a manner that section line roads in certain counties as specified
in the Laws of Kansas, 1872, ch. 181, are not governmentally owned public highways while other
roadways established by plat or other statutes are, would indeed lead to incongruous results. No
such construction of the tariff is required or warranted by the ordinary rules of construction or by
the specific provision of K.S.A. 77–201 Second. Such a construction of the language and tariff in
question is unreasonable as a matter of law.


The judgment of the district court is reversed and the case is remanded with directions to vacate
or set aside the order of the KCC pursuant to the provisions of K.S.A. 66–118d.
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46 Cal.4th 282
Supreme Court of California


Gerard STE. MARIE, Plaintiff and Respondent,
v.


RIVERSIDE COUNTY REGIONAL PARK AND
OPEN–SPACE DISTRICT, Defendant and Appellant,


Mt. San Jacinto Community College District, Real Party in Interest and Respondent.


No. S159319.
|


May 14, 2009.


Synopsis
Background: Registered voter filed petition for writ of mandate, seeking to prohibit county
regional park and open space district from conveying property to community college district. The
Superior Court, Riverside County, No. RIC416770, Gloria Trask, J., granted summary judgment
for voter. County district appealed. The Court of Appeal affirmed. The Supreme Court granted
review, superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Werdegar, J., held that real property acquired by regional park
and open-space districts is not thereby subjected to the restrictions on conveyance applicable to
land that is “actually dedicated” and used for park or open-space.


Reversed.


Opinion, 67 Cal.Rptr.3d 858, superseded.


West Headnotes (16)


[1] Statutes Language and intent, will, purpose, or policy
Statutes Plain Language;  Plain, Ordinary, or Common Meaning
In questions of statutory interpretation, courts attempt to discern the legislature's intent,
being careful to give the statute's words their plain, commonsense meaning.
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11 Cases that cite this headnote


[2] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Extrinsic Aids to Construction
If the language of a statute is not ambiguous, the plain meaning controls and resort to
extrinsic sources to determine the legislature's intent is unnecessary.


18 Cases that cite this headnote


[3] Statutes Similarity or difference
As a rule of statutory construction, a word given a particular meaning in one part of a law
should be given the same meaning in other parts of the same law.


5 Cases that cite this headnote


[4] Municipal Corporations Property acquired or held for special purpose
Land that is “dedicated” and set apart for the uses set forth in statutes governing regional
park and open-space districts by such a district's acquisition of the land is not thereby
“actually dedicated” for park or open-space, and thus land that is “dedicated” to park or
open-space use is not necessarily subject to the restrictions on conveyance applicable to
land that is “actually dedicated”; statutory procedure for dedication of land by resolution
indicates legislative intent that land is not “actually dedicated” merely by its acquisition.
West's Ann.Cal.Pub.Res.Code §§ 5540, 5565, 5595.


See Cal. Jur. 3d, Parks, Playgrounds, and Recreation Districts, § 21; 11 Miller & Starr,
Cal. Real Estate (3d ed. 2001) § 30A:10; 12 Witkin, Summary of Cal. Law (10th ed. 2005)
Real Property, § 881.


2 Cases that cite this headnote


[5] Statutes Construing together;  harmony
Statutes Superfluousness
Courts must read statutes as a whole so that all parts are harmonized and given effect.


15 Cases that cite this headnote


[6] Municipal Corporations Property acquired or held for special purpose
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Statutory procedure for dedication of interests in real estate for park or open-space
purposes, and restricting conveyance thereof, by resolution of the board of directors
of an open-space or regional park district, does not apply solely to easements. West's
Ann.Cal.Pub.Res.Code § 5540.


[7] Statutes Legislative History
In order to ascertain a statute's most reasonable meaning, courts often examine its
legislative history.


[8] Statutes Plain, literal, or clear meaning;  ambiguity
In construing a statute, resort to the statute's legislative history is appropriate only if the
statute is reasonably subject to more than one interpretation or is otherwise ambiguous.


4 Cases that cite this headnote


[9] Evidence Legislative history
Supreme Court would take judicial notice of legislative history of statutory amendment
creating a procedure for dedication of interests in real property to park or open-
space use by resolution of the board of directors of an open-space or regional park
district, in determining whether land acquired by such districts was thereby subjected
to restrictions on conveyance applicable to land that is “actually dedicated”; the Court
of Appeal below had granted a request for judicial notice of the same material. West's
Ann.Cal.Pub.Res.Code § 5540.


1 Cases that cite this headnote


[10] Administrative Law and Procedure Relationship of agency with statute in general
Courts must give great weight and respect to an administrative agency's interpretation of
a statute governing its powers and responsibilities.


7 Cases that cite this headnote


[11] Administrative Law and Procedure Relationship of agency with statute in general
Consistent administrative construction of a statute, especially when it originates with an
agency that is charged with putting the statutory machinery into effect, is accorded great
weight in a court's statutory interpretation.
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6 Cases that cite this headnote


[12] Administrative Law and Procedure Consistent or longstanding construction
Administrative Law and Procedure Construction without force of law;  informal
construction
In construing a statute, significant factors to consider include whether an administrative
interpretation of the statute has been formally adopted by the agency or is instead in the
form of an advice letter from a single staff member, and whether the interpretation is long-
standing and has been consistently maintained.


4 Cases that cite this headnote


[13] Evidence Official Opinions, Guidelines, and Policy Statements
Supreme Court would take judicial notice of regional park and open-space districts' master
plans, board resolutions, and declarations of policy, in determining whether land that is
“dedicated” and set apart for the uses set forth in statutes governing regional park and open
space districts by such a district's acquisition of the land is thereby subjected to statutory
restrictions on conveyance applicable to land that is “actually dedicated,” even though
such material had not been submitted to the lower courts. West's Ann.Cal.Pub.Res.Code
§§ 5540, 5565.


2 Cases that cite this headnote


[14] Statutes Implied Repeal
In statutory interpretation, repeals by implication are disfavored.


1 Cases that cite this headnote


[15] Municipal Corporations Parks and Public Squares and Places
Although a regional park and open-space district must set aside land that it has acquired
and hold it in trust, it is not obligated to immediately proceed and establish a park on the
land if it has not formally dedicated the land by resolution. West's Ann.Cal.Pub.Res.Code
§§ 5540, 5565.


1 Cases that cite this headnote


[16] Municipal Corporations Parks and Public Squares and Places
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There is no conflict between constitutional provision stating that enforceably restricted
open space land shall be valued for property tax purposes on a basis consistent with its
restrictions, and regional park and open-space districts' statutory authority to hold real
property in trust without formally dedicating it to park or open-space use in such a way as
to subject the property to the restrictions on conveyance applicable to land that is “actually
dedicated and used for park or open-space.” West's Ann.Cal.Const. Art. 13, § 8; West's
Ann.Cal.Pub.Res.Code § 5540.


1 Cases that cite this headnote


Attorneys and Law Firms


***371  Joe S. Rank, County Counsel, Pamela J. Walls, Assistant County Counsel, Patti F. Smith,
Deputy Counsel; Reed Smith, Paul D. Fogel, Dennis Peter Maio, San Francisco; and Anita C.
Willis, Culver City, for Defendant and Appellant.


Steven M. Woodside, County Counsel (Sonoma), Phyllis C. Gallagher, Deputy County Counsel;
Ted C. Radosevich, Oakland, and Carol R. Victor for East Bay Regional Park District,
Midpeninsula Regional Open Space District, Sonoma County Agricultural Preservation and Open
Space District, Marin County Open Space District, Monterey Peninsula Regional Park District
and Napa County Regional Park and Open Space District as Amici Curiae on behalf of Defendant
and Appellant.


Gerard Ste. Marie, Wildomar, in pro.per., for Plaintiff and Respondent.


No appearance for Real Party in Interest and Respondent.


Opinion


WERDEGAR, J.


*285  **741  We address today a question of statutory interpretation, the answer to which will
have a profound effect on how regional park and open space districts can manage their real property
holdings. The dispute in this case centers on a purported conflict between Public Resources Code 1


section 5565, which suggests real property is deemed “dedicated” for park or open space purposes
at the moment of acquisition by a district, and section 5540, which suggests land is “actually
dedicated” only after a district's board of directors adopts a formal resolution for such purposes.
The difference is important because a district's ability to sell or otherwise convey land “actually
dedicated” under section 5540 is limited by substantial statutory restrictions. The Court of Appeal
below held that certain real property owned by defendant Riverside County Regional Park and
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Open–Space District (hereafter the Riverside District or the District) was—immediately upon
acquisition—deemed by section 5565 “actually dedicated” for park or open space purposes within
the meaning of section 5540, despite the absence of *286  any affirmative action by the District's
board of directors so designating the property. Accordingly, the appellate court agreed with the
trial court that the District's proposed transfer of the land was subject to the restrictions set forth
in section 5540. Because the Court of Appeal misconstrued the interplay between sections 5540
and 5565, we reverse.


1 All further statutory references are to this code unless otherwise stated.


FACTS


The Legislature first authorized the creation of regional park districts in 1933 “for the purpose
of acquiring, improving, and maintaining parks, playgrounds, beaches, parkways, scenic drives,
boulevards and other facilities for public recreation.” (Stats.1933, ch. 1043, p. 2664.) This act was
later codified in 1939 as section 5500 et seq. (Stats.1939, ch. 94, p. 1217 et seq.) and then expanded
in 1975 to include regional open space districts as well as combination use districts, called regional
park and open space districts (§ 5500, as amended Stats.1975, ch. 813, § 2, p. 1846). Such districts
now number eight in all and stretch from Los Angeles County in the south to Napa and Sonoma
Counties in the ***372  north. 2  The oldest and most developed district, and the one envisioned
by the authors of the original legislation in 1933, is the East Bay Regional Park District. Created in
1934, it spans Alameda and Contra Costa Counties and now encompasses 65 regional parks, over
97,000 acres of land, and over 1,000 miles of trails. Five additional districts have been legislatively
authorized but have yet to be created. Today, existing regional park and/or open space districts in
the state comprise several dozen regional parks and tens of thousands of acres of open space areas.


2 In support of defendant Riverside District, we have received a joint amicus curiae brief
from the East Bay Regional Park District, the Midpeninsula Regional Open Space District,
the Sonoma County Agricultural Preservation and Open Space District, the Marin County
Open Space District, the Monterey Peninsula Regional Park District, and the Napa County
Regional Park and Open Space District. Of the eight existing park or open space districts
in California, only the district in Los Angeles County (§ 5506.9) is unrepresented before
this court, no doubt because, as amici curiae assert, the Los Angeles County Open Space
and Recreation District does not hold title to any real property but acts merely as a funding
source for parks administered by other entities.


The Legislature authorized the creation of the Riverside District in 1993. (§ 5541.2.) The enabling
act provided the District “may plan, acquire, preserve, protect, and otherwise improve, extend,
control, operate, and maintain open space areas, greenbelt areas, wildlife habitat areas, and regional
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parks for the use and enjoyment of all the inhabitants of the district.” The same statute further
provides the District “may select, designate, and acquire land, or rights in land, within or without
the district, to be used and appropriated for those purposes.” The District exercised these statutory
powers in 1995, acquiring approximately 161 acres of land in the Wildomar *287  area 3  of
Riverside County from the Potter Family Trust. Although the **742  land's appraised value was
$1.37 million, the District paid only $950,000 for it and accepted the remaining $420,000 as a
gift from the trust. At issue in the present proceeding is an approximately 80–acre portion of this
acquisition (hereafter referred to as the Wildomar property). Although the District acquired and
holds legal title to the Wildomar property, the Riverside County Board of Supervisors, which sits
as the District's board of directors (§ 5538. 7), never adopted a resolution formally dedicating
the property as a regional park, a regional open space, or a combination of a regional park and
open space area. All parties concede the Wildomar property consists of land “in an essentially
unimproved state.”


3 Wildomar is located north of Temecula and just south of Lake Elsinore.


In 2003, the District's board of directors entered into an option agreement with the Mt. San Jacinto
Community College District, agreeing to convey the Wildomar property to the college district for
construction of a new community college campus. The proposed sale of the Wildomar property was
neither approved by the District's voters nor by the state Legislature following a supermajority vote
by the District's board of directors. Plaintiff Gerard Ste. Marie, a Wildomar and Riverside County
resident, thereafter filed the petition for a peremptory writ of mandate that forms the basis of the
present proceeding, contending the proposed conveyance of the Wildomar property would violate
section 5540 and thus “there exists a real and immediate danger that [the District] will commit
irreparable harm by conveying and disposing of the Wildomar property in direct contravention
[of] the prohibitions of state law.”


***373  During the pendency of the trial court proceedings, the District unsuccessfully sought
a joint resolution in the state Legislature that would have authorized the sale of the Wildomar
property to the Mt. San Jacinto Community College District. The trial court thereafter directed
issuance of a peremptory writ of mandate, prohibiting sale of the Wildomar property until such
time as the District complies with the requirements of section 5540; that is, until it obtains voter
approval or legislative authorization for the sale. The Court of Appeal affirmed, and we granted
review.


DISCUSSION


The dispute in this case arises from the potential confusion generated by the use of the word
“dedicated” in two different sections of the Public Resources Code, in light of the substantial
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restrictions the code imposes on the sale of park district property that has been “actually dedicated”
for park or open space purposes. Thus, section 5540 provides in pertinent part: “A *288  district
may not validly convey any interest in any real property actually dedicated and used for park
or open-space, or both, purposes without the consent of a majority of the voters of the district
voting at a special election called by the board and held for that purpose. [But] ... consent need
not first be obtained for a conveyance of any real property if the Legislature, by concurrent
resolution, authorizes a conveyance after a resolution of intention has been adopted by at least a
two-thirds vote of the board of directors of the district, specifically describing the property to be
conveyed.” (Italics added.)


Invoking these restrictions on conveyance, plaintiff relies on section 5565, which provides in
pertinent part that “[t]he legal title to all property acquired by the district under the provisions
of this article shall immediately and by operation of law vest in the district, and shall be held
by the district in trust for, and is dedicated and set apart for, the uses and purposes set forth in
this article.” (Italics added.) The Court of Appeal agreed with plaintiff that this sentence from
section 5565 means that real property is deemed “dedicated” for park or open space purposes at the
moment a district legally acquires title to the property. Thus, according to plaintiff and the appellate
court, the Wildomar property was “actually dedicated” for park purposes when the District took
title to the land in 1995, and consequently the District cannot sell the property to the Mt. San
Jacinto Community College District without voter or legislative approval.


By contrast, the District contends the “actual[ ] dedicat[ion]” referred to in section 5540 differs
from the “dedication” referred to **743  in section 5565, and that because the District's board of
directors has not adopted a resolution actually dedicating the Wildomar property for park or open
space purposes, the land is not subject to the restrictions on conveyance set forth in section 5540.
Thus, the District, supported by amici curiae, argues an interest in real property is not “actually
dedicated” under section 5540 until the District's board of directors formally adopts a resolution
of dedication.


[1]  [2]  [3]  [4]  As with all questions of statutory interpretation, we attempt to discern the
Legislature's intent, “being careful to give the statute's words their plain, commonsense meaning.
[Citation.] If the language of the statute is not ambiguous, the plain meaning controls and resort to
extrinsic sources to determine the Legislature's intent is unnecessary.” (Kavanaugh v. West Sonoma
County Union High School Dist. (2003) 29 Cal.4th 911, 919, 129 Cal.Rptr.2d 811, 62 P.3d 54
(Kavanaugh ).) Here, section 5565's language, stating that land for which a park ***374  district
holds legal title “is dedicated and set apart for, the uses and purposes set forth in this article” (italics
added), arguably could mean that such land was “actually dedicated and used for park or open-
space” purposes under the meaning in section 5540 (italics added). The same word (“dedicated”)
is used in both statutes, and one *289  rule of statutory construction specifies that a word given
a particular meaning in one part of a law should be given the same meaning in other parts of the
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same law. (California Teachers Assn. v. Governing Bd. of Rialto Unified School Dist. (1997) 14
Cal.4th 627, 643, 59 Cal.Rptr.2d 671, 927 P.2d 1175.)


On closer inspection, however, it becomes clear this axiom of construction does not control
here because, although the same word is used in both statutes, the Legislature did not use it
in the same way. Section 5565 states that land is “dedicated,” whereas section 5540 imposes
conveyance restrictions on land that is “actually dedicated.” Although plaintiff argues these two
usages of “dedicated” amount to the same thing, to so conclude would render surplusage the
important qualifying word “actually,” violating the rule of statutory construction that courts should,
if possible, accord meaning to every word and phrase in a statute so as to better effectuate the
Legislature's intent. (Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 991–992, 73
Cal.Rptr.2d 682, 953 P.2d 858; see also People v. Thompson (2006) 38 Cal.4th 811, 833, 43
Cal.Rptr.3d 750, 135 P.3d 3 (dis. opn. of Werdegar, J.) [“[t]he qualifiers are important”].) To
find use of the word “dedicated” in both statutes dispositive would thus be an overly superficial
interpretation.


[5]  We must of course read statutes as a whole so that all parts are harmonized and given effect.
(Kavanaugh, supra, 29 Cal.4th at p. 919, 129 Cal.Rptr.2d 811, 62 P.3d 54.) Doing so reveals
that the two instances discussed above are not the only times the word “dedicated” is employed
in the relevant statutes. Thus, although the limitations on the sale of property in section 5540's
third paragraph were included in the original version of the statute in 1939, that section's second
paragraph was added in 1985. (Stats.1985, ch. 371, § 1, p. 1529.) That second paragraph provides:
“Lands subject to the grant of an open-space easement executed and accepted by the district in
accordance with this article are enforceably restricted within the meaning of Section 8 of Article
XIII of the California Constitution. An easement or other interest in real property may be dedicated
for park or open-space purposes, or both, by the adoption of a resolution by the board of directors,
and any interest so dedicated may be conveyed only as provided in this section.” (§ 5540, italics
added.)


A park district like the Riverside District acts through its board of directors (§§ 5527, 5593), 4


which by statute “shall act only by ordinance, *290  resolution, or a motion duly recorded in
the minutes of the meeting” (§ 5547). Because land held in fee simple is an “other interest in
real property,” section 5540 directs that land held in fee simple **744  “may be dedicated ...
by the adoption of a resolution by the board of directors....” But if plaintiff is correct that under
section 5565 real property is deemed dedicated for park or open space purposes at the moment
of acquisition, the alternative dedication procedure set forth in section 5540' s second paragraph
***375  (i.e., dedication by adopting a resolution) would be unnecessary and superfluous. This
anomaly strongly suggests plaintiff's proposed interpretation of section 5565 is incorrect and that
the Legislature could not have intended that real property should be deemed actually dedicated at
the moment a district acquires it.
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4 Section 5527 provides in part: “The government of each district shall be vested in a board
of five or seven directors....” Section 5593 provides: “All matters and things necessary for
the proper administration of the affairs of districts which are not provided for in this article
shall be provided for by the board of directors of the district.”


[6]  Attempting to avoid this inconsistency, plaintiff urges us to adopt a different interpretation
of section 5540's second paragraph, contending a reasonable reading of this paragraph, including
a consideration of its “grammatical structure,” reveals the amendment “primarily concerned
easements.” We agree the 1985 amendment, describing dedication by resolution, primarily
concerned easements, but disagree with plaintiff's further, implicit argument that the amendment
solely concerned easements. 5  Although both sentences of the paragraph added to section 5540
in 1985 indeed mention easements, the passage in question refers to more than easements; it
refers to “[a]n easement or other interest in real property. ...” (Italics added.) Thus, the statutory
amendment, on its face, embraces more than just easements.


5 Had the Legislature been concerned solely with how a district acquires and dedicates
easements, it would have been simpler to amend section 5565 to say: “The legal title to
all property including easements acquired by the district under the provisions of this article
shall immediately and by operation of law vest in the district, and shall be held by the
district in trust for, and is dedicated and set apart for, the uses and purposes set forth in this
article.” (Underscored text added.) That the Legislature instead chose to amend section 5540
and specify that easements should be dedicated by having a district's board of directors adopt
a resolution of dedication strongly suggests the meaning of the phrase “actually dedicated”
in section 5540's third paragraph refers to this procedure.


[7]  [8]  [9]  Despite this plain language, plaintiff contends it is “obvious” from the
provision's legislative history that section 5540's second paragraph is limited to easements.
“In order to ascertain a statute's most reasonable meaning, we often examine its legislative
history.” (Kavanaugh, supra, 29 Cal.4th at p. 920, 129 Cal.Rptr.2d 811, 62 P.3d 54.) But resort to
a statute's legislative history is appropriate only if the statute is reasonably subject to more than
one interpretation or is otherwise ambiguous. Here, section 5540's reference to “[a]n easement or
other interest in real property ” (italics added) is clear on its face. But even were we to assume
the provision is ambiguous (see *291  Alford v. Superior Court (2003) 29 Cal.4th 1033, 1059,
130 Cal.Rptr.2d 672, 63 P.3d 228), the legislative history would not support plaintiff's proposed
interpretation. 6


6 The Court of Appeal granted the District's first request for judicial notice, which contained
the legislative history of this provision. Plaintiff recently filed a request for judicial notice
of this same material in order to ensure this court considers it. We grant this request.
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As plaintiff observes, the available legislative documents indicate the 1985 amendment to section
5540 was intended to address a problem concerning how park districts could hold and dispose of
easements. According to the Office of Local Government Affairs, the legislation then known as
“AB 2253” was “sponsored by the Midpeninsula Regional Open–Space District.” (Off. of Local
Gov. Affairs, Enrolled Bill Rep. on Assem. Bill No. 2253 (1985–1986 Reg. Sess.) July 23, 1985,
p. 2.) Although districts were authorized to purchase and dispose of real property, “these districts
may also acquire easements; such as a trail easement across private property, or an easement on
private property on which the land is declared an open-space area, and the public ***376  has no
right[ ] to use. The sponsor states that current law is not clear whether the above easements can be
dedicated, as park-owned lands are currently dedicated. [¶] AB 2253 would clarify that easements
may be dedicated by park and open-space districts.” (Ibid.) That the 1985 amendment to section
5540 was intended to address a perceived problem concerning the acquisition and management of
easements is further confirmed by the bill analysis provided **745  by the Department of Parks
and Recreation, dated April 18, 1985, which states that “[e]xisting law (PRC 5540) authorizes
regional park and open-space districts to ‘dedicate’ real or personal property for district purposes.
[¶] According to the sponsor, there is no specific authority for local park districts to dedicate
‘easements' for park and open-space purposes. The proponents contend this bill would clearly
establish this authority, eliminate the law's existing ambiguity and, thus, avoid ‘future’ problems
with legal interpretations.” (Dept. of Parks and Recreation, Bill Analysis of Assem. Bill No. 2253
(1985–1986 Reg. Sess.) Apr. 18, 1985, p. 1.) This view is essentially repeated in the analyses of
the Senate Committee on Natural Resources and Wildlife, July 7, 1985, page 2, and the Senate
Rules Committee, Office of Senate Floor Analyses, July 11, 1985, pages 1–2.


But that is not the end of the story. The aforementioned Department of Parks and Recreation bill
analysis, page 2, also includes this comment: “This bill would ‘clarify’ local park district authority
to dedicate easements without substantially changing the district's current dedication authority
for other property.” (Italics added.) This suggests the Legislature understood that under the then
extant state of the law, a park district's “current dedication authority” for real property involved
some affirmative act (such as adoption of a resolution by the board of directors) and did not happen
automatically merely upon passage of legal title from a seller to a district.


*292  That this must have been the Legislature's understanding is further underscored by other
comments in the available legislative documents. For example, the enrolled bill report of the Office
of Local Government Affairs states that “[a]ccording to the sponsor, current law allows park[ ] and
open-space districts to purchase land and dedicate such land for park or open-space purposes. Once
the land has been so dedicated, the district may convey or dispose of this land” only by majority
vote or legislative resolution. (Off. of Local Gov. Affairs, Enrolled Bill Rep. on Assem. Bill No.
2253 (1985–1986 Reg. Sess.) July 23, 1985, p. 2, italics added.) Use of the word “once” suggests
that mere acquisition of land does not suffice for dedication, but that some later affirmative act



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS5540&originatingDoc=I1d5d0441409a11deb08de1b7506ad85b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS5540&originatingDoc=I1d5d0441409a11deb08de1b7506ad85b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS5540&originatingDoc=I1d5d0441409a11deb08de1b7506ad85b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS5540&originatingDoc=I1d5d0441409a11deb08de1b7506ad85b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Ste. Marie v. Riverside County Regional Park & Open-Space Dist., 46 Cal.4th 282 (2009)
206 P.3d 739, 93 Cal.Rptr.3d 369, 09 Cal. Daily Op. Serv. 5875...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


is required. The same document notes that “current law is not clear whether ... easements can be
dedicated, as park-owned lands are currently dedicated.” (Ibid., italics added.)


Thus, nothing in the history of the 1985 amendment to section 5540 suggests the Legislature
understood it was creating a different, alternative means of dedicating real property, applicable
solely to easements. By adding language specifying that easements could be dedicated by the
adoption of a resolution by a district's board of directors, it instead appears the Legislature
understood it was clarifying that easements should be dedicated “as park-owned lands [were]
currently dedicated,” that is, by a park district's board of directors adopting a formal resolution
dedicating the easement for park or open space purposes. Although plaintiff suggests the statutory
scheme can embrace two methods of dedicating interests in real ***377  property, nothing in the
history of section 5540 or the 1985 amendment thereto suggests either a legislative intent to create
such a dual system or a possible purpose for maintaining one.


[10]  [11]  [12]  The District's interpretation of sections 5540 and 5565 is thus supported by the
plain language and the legislative history of those statutes, as well as that of the 1985 amendment
to section 5540. The District's interpretation is further supported by the interpretation of those
statutes by the various districts themselves (see ante, 93 Cal.Rptr.3d at p. 372,fn. 2, 206 P.3d at
p. 741, fn. 2), as evidenced by their long-standing internal practices. “[C]ourts must give great
weight and respect to an administrative agency's interpretation of a statute governing its powers
and responsibilities. [Citation.] Consistent administrative construction of a statute, especially when
it originates with an agency that is charged with putting the statutory machinery into effect,
is accorded great weight.” (Mason v. Retirement Board (2003) 111 Cal.App.4th 1221, 1228, 4
Cal.Rptr.3d 619.) Significant factors to consider include whether the administrative interpretation
has been formally adopted by the agency or is instead in the form of an advice **746  letter from
a single staff member, and whether the interpretation is long-standing and has been consistently
maintained. (Sara M. v. Superior Court (2005) 36 Cal.4th 998, 1013, 32 Cal.Rptr.3d 89, 116 P.3d
550; see also *293  Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1,
12–15, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) Such deference is also appropriate for practical reasons:
“When an administrative interpretation is of long standing and has remained uniform, it is likely
that numerous transactions have been entered into in reliance thereon, and it could be invalidated
only at the cost of major readjustments and extensive litigation.” (Whitcomb Hotel, Inc. v. Cal.
Emp. Com. (1944) 24 Cal.2d 753, 757, 151 P.2d 233.)


[13]  Amici curiae state: “Since their inception, the amici districts have interpreted the ‘actually
dedicated’ language in section 5540 as requiring an affirmative act of dedication by their respective
boards separate and apart from the board's decision to acquire the real property interest. This
ensures that the district's board has had a meaningful opportunity to assess the wisdom of such
a dedication. All of the amici districts make conscious choices about dedicating interests in real
property acquired with taxpayer dollars; some do so pursuant to carefully written policies that
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explain the considerations and process involved in an act of dedication. [Citation.] [¶] Consistent
with their interpretation of ‘actually dedicated’ in section 5540, the amici districts have operated
with the understanding that they were free to convey any real property or interest in real property
that had not yet been ‘actually dedicated’ by board resolution, so long as the proceeds of the sale
were used for the [1933] Act's purposes.” (See also § 5563 [authorizing district to sell surplus
property “subject to the provisions of Section 5540” so long as the sale proceeds are used for
district purposes].) 7


7 We grant amici curiae's second request for judicial notice, filed in this court on November
19, 2008, of eight items comprising various master plans, board resolutions (including
resolutions to dedicate park property), and declarations of policy. (See Evans v. City of
Berkeley (2006) 38 Cal.4th 1, 7, fn. 2, 40 Cal.Rptr.3d 205, 129 P.3d 394 [notice proper
for city council resolution]; County of San Diego v. Grossmont–Cuyamaca Community
College Dist. (2006) 141 Cal.App.4th 86, 97, fn. 4, 45 Cal.Rptr.3d 674 [same, for community
college “Master Plan of expansion final EIR”]; Souza v. Westlands Water Dist. (2006) 135
Cal.App.4th 879, 886–887, fn. 1, 38 Cal.Rptr.3d 78 [same, for water district's agenda]; see
Evid.Code, § 452, subd. (b) [judicial notice permissible for “[r]egulations and legislative
enactments issued by or under the authority of ... any public entity in the United States”].)
Although plaintiff concedes the materials are noticeable under the Evidence Code, he urges
us to decline the request for judicial notice, arguing the materials are irrelevant to the
Riverside District's practices. (People ex rel. Lockyer v. Shamrock Foods Co. (2000) 24
Cal.4th 415, 422, fn. 2, 101 Cal.Rptr.2d 200, 11 P.3d 956.) They are, however, relevant to
the interpretation of sections 5540 and 5565. We thus reject the argument, as well as his
further one that judicial notice is improper because the material was not submitted to the
lower courts.


***378  This view is supported by East Bay Regional Park District Resolution No. 4500,
adopted January 22, 1974, in which that district recognized the difference between dedicated and
undedicated district land, and explained that “[n]ormally undedicated lands within the [d]istrict's
boundaries will be held for future dedication to park or open space purposes, but only after
the *294  necessary planning, boundary adjustments, provision for permanent access and other
changes in configuration which may involve the disposition or exchange of portions of such lands
have been completed. Nevertheless, undedicated land may be used on a limited basis for park
purposes, but any such use shall not in any way constitute an express or implied dedication of such
lands for park purposes within the meaning of Section 5540 of the Public Resources Code.” (Italics
added.)


Thus, according to amici curiae's brief and the materials we have judicially noticed, regional park
and open space districts in California have operated for decades under the statutory scheme at
issue in this case and have interpreted section 5540 as giving them (1) the option of acquiring land
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without formally dedicating it for park or open space purposes, (2) the ability to hold land in a
“land bank” until it is deemed appropriate for formal dedication, and (3) the authorization to later
dedicate such property in perpetuity **747  for park purposes. This ability to delay a board vote to
“actually dedicate” acquired property allows districts to engage in long-range strategic planning,
and permits such districts to acquire property when it becomes available and to hold it in a “land
bank” for possible future use as park or open space, even if such use, for a variety of reasons, is
not yet feasible. Nothing in these materials from the various districts supports the notion that all
real property is deemed automatically dedicated for park purposes immediately upon acquisition
by operation of section 5565. Such a long-standing interpretation of a statutory scheme by the
government entities involved, established not by a single staff member but memorialized in their
master plans or by a resolution adopted by their boards of directors, is entitled to great weight
and we defer to it. (Sara M. v. Superior Court, supra, 36 Cal.4th at p. 1013, 32 Cal.Rptr.3d 89,
116 P.3d 550.)


Our conclusion, moreover, is also consistent with section 5595, which provides: “This article 8


shall be liberally construed to promote its objects and to carry out its intents and purposes.”
As noted, ante, the intent of the legislative scheme was to create park districts “for the purpose
of acquiring, improving, and maintaining parks, playgrounds, beaches, parkways, scenic drives,
boulevards and other facilities for public recreation.” (Stats.1933, ch. 1043, p. 2664.) Amici curiae
park districts explain in their brief why recognizing a difference between a dedication of land
***379  within the meaning of section 5565 and an actual dedication within the meaning of section
5540 promotes this legislative purpose, and why plaintiff's proposed scheme of automatic and
immediate dedication by operation of section 5565 would severely undermine the functioning of
park districts. According to amici curiae: “Many of the [park] districts lack the authority of eminent
*295  domain, and therefore participate in the real estate market as any private buyer would—
in competition with other potential purchasers. Even where a district has the power of eminent
domain, it may have a policy to use this power sparingly for obvious practical and political reasons.
Fee title acquisitions in particular require that a district act quickly and with the same flexibility as
a private buyer. Often, a district must act to protect a parcel by purchasing it from a seller who has
listed a parcel for sale before the district has had an opportunity to fully assess the potential park
uses or boundaries of the parcel or the open space value of the parcel. On some occasions, the post-
acquisition study might find that it is not in the public's best interest for the district to hold onto the
property, or the entirety of the property. The district may then determine that it is in the best interest
of the public to declare the property surplus, sell it, and use the funds to purchase other open space.
Similarly, a seller might list several parcels for sale as an all or nothing proposition. The district
may know in advance of the purchase that only some of the parcels are valuable park or open
space properties, but may decide to go ahead with the acquisition with the intent of conveying that
portion not appropriate for park or open space.”
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8 The term “article” in section 5595 refers to article 3 (“Regional Park, Park and Open–Space,
and Open–Space Districts”) of chapter 3 (“Districts”) of division 5 (“Parks and Monuments”)
of the Public Resources Code.


In sum, interpreting section 5540 so as to permit park districts to hold land they have acquired in
a “land bank” until such time as it is appropriate to formally create a regional park or open space
area and actually dedicate land as such is consistent with a liberal interpretation of sections 5540
and 5565 and is thus consistent with section 5595.


Plaintiff argues to the contrary that our conclusion that real property is not “actually dedicated”
under section 5540 until a district's board of directors adopts a formal resolution of dedication
actually violates section 5595. He claims our “interpretation would only serve to elevate form over
substance and is antithetical to a liberal construction of the article” because it would create two
classes of property—that dedicated for park use upon acquisition and that “actually dedicated”
by formal resolution—identical in substance, but only the latter garnering the protections against
conveyance set forth in section 5540. But aside from whether his proposed interpretation is more
**748  “liberal” or not, his premise is faulty, for land acquired but not formally dedicated for park
or open space purposes is not identical to land that has been formally dedicated. The latter has
been subjected to greater scrutiny by the district, culminating in a considered decision that it is
appropriate for a park or open space area. Property that has not been subjected to these rigors is
simply held in a “land bank” for possible future use as a park or open space area. We thus reject
plaintiff's claim that our interpretation violates section 5595.


[14]  [15]  Plaintiff raises two additional subsidiary arguments, but neither is persuasive. He first
contends that requiring some affirmative act in order to *296  “actually dedicate[ ]” property
within the meaning of section 5540 effects a repeal of section 5565 by implication. Of course,
such repeals are disfavored (Professional Engineers in California Government v. Kempton (2007)
40 Cal.4th 1016, 1030, 56 Cal.Rptr.3d 814, 155 P.3d 226; In ***380  re M.S. (1995) 10 Cal.4th
698, 726, 42 Cal.Rptr.2d 355, 896 P.2d 1365), but we disagree our interpretation of section 5540
renders section 5565 meaningless. Because section 5565 directs that “[t]he legal title to all property
acquired by the district ... shall immediately and by operation of law vest in the district, and shall
be held by the district in trust for, and is dedicated and set apart for, the uses and purposes set forth
in this article,” land acquired by a park or open space district must be set aside and may not be used
for nonpark purposes. Amici curiae park districts explain that they achieve this end by holding
land in a “land bank” until appropriate planning, mapping, and surveying can by accomplished,
a process that may or may not lead to formal dedication as a regional park or open space area.
Although districts must set aside such land and hold it in trust, nothing in section 5565 obligates
a district to immediately proceed and establish a park on the land. Instead, it may hold the land in
trust for creation of a park in the future. (Cf. Pub. Util.Code, § 16432 [public utility can acquire
land and hold it in trust, and such land “is dedicated and set apart to the uses and purposes set forth
in this division”]; Stats.1903, ch. 238, § 26, p. 298, West's Ann. Wat.—Appen. (1968 ed.) ch. 8, p.
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67 [water drainage district can acquire land, and such land “shall be held by such district in trust
for and is hereby dedicated and set apart to the uses and purposes set forth in this act”].) 9


9 We express no opinion on whether actions by the board other than adopting a formal
resolution of dedication could establish under section 5540 that property has been “actually
dedicated” for park or open space purposes.


[16]  Plaintiff contends, finally, that his interpretation of sections 5540 and 5565 is more consistent
with state constitutional policy, as set forth in section 8 of article XIII of the California Constitution.
That section provides in pertinent part that “[t]o promote the conservation, preservation and
continued existence of open space lands, the Legislature may define open space land and shall
provide that when this land is enforceably restricted, in a manner specified by the Legislature, to
recreation, enjoyment of scenic beauty, use or conservation of natural resources, or production
of food or fiber, it shall be valued for property tax purposes only on a basis that is consistent
with its restrictions and uses.” Although no tax question is raised in the instant case, plaintiff
apparently assumes this constitutional provision evidences a positive constitutional value for the
promotion of open space. But even assuming his assumption is correct and that the provision could
provide the basis for some *297  enforceable right, it has no bearing here. As we have explained,
the Legislature has in fact defined “when this land is enforceably restricted” by enacting section
5540, limiting when such land can be sold or otherwise conveyed following actual dedication
for park or open space purposes. And, as amici curiae have explained, interpreting sections 5540
and 5565 to mean that land is actually dedicated immediately upon acquisition would eliminate a
district's flexibility in dealing with its land holdings and actually diminish **749  a park district's
willingness to acquire land for park and open space purposes.


CONCLUSION


For the foregoing reasons, we reverse the judgment of the Court of Appeal.


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, CHIN, MORENO, and CORRIGAN, JJ.


All Citations


46 Cal.4th 282, 206 P.3d 739, 93 Cal.Rptr.3d 369, 09 Cal. Daily Op. Serv. 5875, 2009 Daily Journal
D.A.R. 6919


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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146 F.Supp.3d 1170
United States District Court, N.D. California.


TESORO REFINING & MARKETING COMPANY LLC, Plaintiff,
v.


PACIFIC GAS AND ELECTRIC COMPANY, Defendant.


Case No. 14-cv-00930-JCS
|


Signed November 20, 2015


Synopsis
Background: Refinery owner brought action against electric utility for negligence, breach of
contract, and inverse condemnation following transmission outage that triggered plant-wide
shutdown. Utility moved for summary judgment on the negligence and breach of contract claims.


Holdings: The District Court, Joseph C. Spero, Chief United States Magistrate Judge, held that:


[1] tariff rule purporting to limit utility's liability was ambiguous, and


[2] tariff rule did not shield utility from liability for outages caused by its own negligence.


Motion denied.


Procedural Posture(s): Motion for Summary Judgment.


West Headnotes (12)


[1] Public Utilities Regulation
Although tariff rules approved by the California Public Utilities Commission (CPUC) have
the force of law, California courts also construe them as contracts and apply principles of
contract interpretation to resolve ambiguity.


1 Cases that cite this headnote


[2] Evidence Latent ambiguity
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Under California law, even if a contract appears unambiguous on its face, a latent
ambiguity may be exposed by extrinsic evidence which reveals more than one possible
meaning to which the language of the contract is yet reasonably susceptible.


2 Cases that cite this headnote


[3] Evidence Meaning of Words, Phrases, Signs, or Abbreviations
Federal Courts Admission of Evidence
Under California law, if a court decides, after considering extrinsic evidence, that the
language of a contract, in the light of all the circumstances, is fairly susceptible to either
one of the two interpretations contended for, extrinsic evidence relevant to prove either
of such meanings is admissible; indeed, it is reversible error for a trial court to refuse to
consider such extrinsic evidence on the basis of the trial court's own conclusion that the
language of the contract appears to be clear and unambiguous on its face.


2 Cases that cite this headnote


[4] Contracts Extrinsic facts
Federal Civil Procedure Contract cases in general
Under California law, conflicting extrinsic evidence as to a contract's meaning may require
resolution by a jury, and thus be inappropriate for resolution on a motion for summary
judgment.


1 Cases that cite this headnote


[5] Federal Civil Procedure Public utility cases
Although principles of contract interpretation can be relevant to the inquiry, interpretation
of tariff rules adopted by the California Public Utilities Commission (CPUC) is a question
of law appropriate for the court to resolve on summary judgment.


1 Cases that cite this headnote


[6] Public Utilities Regulation of Charges
Limitation of liability provisions in tariff rules adopted by the California Public Utilities
Commission (CPUC) are an inherent part of the established rates and have the force and
effect of law and thus are binding on the public generally.
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[7] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
Although a particular limitation provision in tariff rules adopted by the California
Public Utilities Commission (CPUC) may be challenged as unreasonable, the question of
reasonableness should first be directed to the CPUC, not trial courts.


1 Cases that cite this headnote


[8] Electricity Discontinuance of Supply
Language in tariff rule adopted by California Public Utilities Commission (CPUC)
providing that electric utility would not be liable to any customer for damages resulting
from interruption due to “any other transmission related outage” was ambiguous when read
in context, thus warranting consideration of that context in determining the meaning of the
rule; meaning of “other transmission related outage” was unclear, it was unclear whether
paragraph purporting to limit utility's liability was intended as an exception to general
rule that utility would only be absolved of liability if it exercised reasonable diligence,
and language was only added in wake of structural changes to electricity transmission in
California that shifted certain roles formerly occupied by utility to other entities.


[9] Electricity Discontinuance of Supply
Tariff rule adopted by California Public Utilities Commission (CPUC) providing that
electric utility would not be liable to any customer for damages resulting from interruption
due to “any other transmission related outage” did not shield utility from liability for
outages caused by its own negligence; more specific limitations of liability in the rule
all related to functions that were at least partially divested from utility by direct access
deregulation, suggesting that a broad reading barring liability for outages caused by
utility's own equipment or error was not appropriate, especially given that utility's advice
letter submitted to CPUC in connection with the proposed rule did not reference such a
broad reading and only addressed its potential liability due to deregulation changes.


[10] Statutes Superfluousness
The preference for avoiding surplusage constructions of statutes is not absolute.


[11] Contracts Exemption from liability
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Under California law, a contractual limitation of liability for negligence must clearly and
explicitly express that purpose.


[12] Public Utilities Regulation
Under California law, any doubt as to an ambiguity in a tariff is to be resolved in favor
of the nondrafter and against the utility.


Attorneys and Law Firms


*1172  Craig Joseph De Recat, Jessamyn Elizabeth Vedro, Robert Roy Begland, Manatt, Phelps
and Phillips, LLP, Los Angeles, CA, Amanda Marie Knudsen, Manatt, Phelps & Phillips, LLP,
San Francisco, CA, for Plaintiff.


Laurie Edelstein, Sarah Katherine Jackel, Seth Reed Sias, Steptoe & Johnson LLP, Palo Alto, CA,
Michael Dockterman, Steptoe and Johnson, Chicago, IL, Randall Thomas Kim, Brune & Richard
LLP, San Francisco, CA, for Defendant.


ORDER DENYING MOTION FOR PARTIAL SUMMARY JUDGMENT


JOSEPH C. SPERO, Chief Magistrate Judge


I. INTRODUCTION
This case concerns a power outage at the Golden Eagle Refinery (the “Refinery”) owned by
Plaintiff Tesoro Refining & Marketing Company LCC (“Tesoro”). Defendant Pacific Gas and
Electric Company (“PG&E”) moves for summary judgment on Tesoro's negligence and breach of
contract claims, arguing that a tariff rule approved by the California Public Utilities Commission
(“CPUC”) absolves PG&E of liability because the incident was a “transmission related outage.”


The Court held a hearing on October 16, 2015, and on October 20, 2015 issued an order requesting
that the CPUC address the scope of the tariff rule. The CPUC has since responded and offered
assistance, but advised that Tesoro would need to file an administrative complaint and the Court
would need to stay the case and continue the trial date to allow time for administrative proceedings.
The Court thanks the CPUC for its offer and respects its need for time to address the issue.
However, as no party has requested a stay or continuance, the Court proceeds to resolve the Motion.
For the reasons discussed below, the Court holds that the limitation of liability provision does not
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apply to the facts of this case (viewed, as they must be in the present context, in the light most
favorable to Tesoro) and DENIES PG&E's Motion for Partial Summary Judgment. 1


1 The parties have consented to the jurisdiction of the undersigned magistrate judge for all
purposes pursuant to 28 U.S.C. § 636(c).


II. BACKGROUND


A. Factual Background
The following summary recounts the facts as construed in the light most favorable to Tesoro for
the purpose of resolving PG&E's present Motion. This Order should not be interpreted as resolving
any disputed issues of fact.


*1173  1. Configuration of Facilities and Systems


Tesoro primarily receives electrical power for the Refinery from a cogeneration plant (the
“Cogen”) operated by non-parties Foster Wheeler Martinez, Inc. and Martinez Cogen Limited
Partnership (collectively, “FWM”), 2  but also maintains an agreement for standby electrical service
from PG&E's grid, which Tesoro's predecessor entered into in 1988. 1st Am. Compl. (“FAC,”
dkt. 28) ¶ 16 & Ex. A; Answer (dkt. 35) ¶ 16; Sias Decl. (dkt. 80) Ex. 2 (Kromer Dep.) 42:12–
16 & Ex. 3 (Carloni Dep.) 52:22–53:6. The Refinery is connected to the PG&E grid through the
Cogen, which is connected to PG&E's Tidewater Substation (“Tidewater,” or the “Substation”) by
two 230 kilovolt lines. Sias Decl. Ex. 1 (Carloni Dep.) 47:17–22; id. Ex. 2 (Kromer Dep.) 40:5–
10. Those connections allow the Cogen to sell electricity to the grid when it produces more than
the Refinery draws from it, and also allow the Refinery to draw power from the grid when the
Cogen does not produce enough power to meet its needs. See Sias Decl. Ex. 3 (Carloni Dep.) 53:3–
6. Tidewater—which, in addition to the Cogen and Refinery, also serves PG&E's customers in
Concord, California—is connected to the larger grid by two 230 kilovolt transmission lines, the
Pittsburg and El Sobrante lines. Sias Decl. Ex. 6 at 4; Begland Decl. Ex. 6 (Kromer Dep.) 67:11–
12; Nie Decl. (dkt. 81) ¶ 2.


2 FWM was briefly a party to this litigation after PG&E filed a third-party complaint against
it. The Court granted FWM's motion to dismiss that complaint with prejudice on August
29, 2014. See Order Granting Third-Party Defendant's Motion to Dismiss (dkt. 50); Tesoro
Refining & Mktg. Co. LLC v. Pac. Gas & Elec. Co., No. 14-cv-00930-JCS, 2014 WL
4364393 (N.D.Cal. Aug. 29, 2014).
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A meeting took place between PG&E and a predecessor to FWM (hereinafter referenced as FWM
for convenience) in 1986. See Begland Decl. Ex. 17. During that meeting, PG&E and FWM
discussed frequency settings for the Cogen, and PG&E assured FWM that PG&E's load shedding
system would activate before the grid frequency dropped to levels dangerous to the Cogen. Id.
Tesoro's expert Brian Rahman testified that the load shedding systems at the Substation “had been
disabled for some time, so they were no longer functioning” at the time of the 2010 outage. Begland
Decl. Ex. 7 (Rahman Dep.) 53:4−7.


2. Pre-Outage Identification of Risks


a. Synch Switches


Controls at the Tidewater Substation included a number of synchronization switches, or “synch
switches.” Based on the configuration of the transmission lines at the Substation, placing more
than one of the switches in the “on” position at the same time could result in a loss of power.
Accordingly,


PG&E standard synch switch installation currently includes both of the following design
mechanisms intended to prevent the incorrect operation of the synch switches:


1. The switch is operated by a removable keyed handle. There is a mechanical interlock that
only allows the handle to be removed in the “OFF” position.


2. There is one and only one keyed handle per substation control room.


Nie Decl. Ex. 1 (PG&E Root Cause Analysis) at PG&E0736. 3  In other words, whenever one
switch is in the “on” position, there is no way to turn any other switch to the “on” position without
first turning the first switch off so that the handle can be moved to the second switch.


3 To conserve space, this Order's citations to Bates numbers omit all but one leading zero.


*1174  Richard White, who participated in an inspection of the Substation sometime in 2010
before the outage, testified that at the time of the inspection, he informed “the team that was
involved” that the synch switches at Tidewater did not have a mechanical interlock feature.
Begland Decl. Ex. 8 (White Dep.) 41:9–25. He also testified that the lack of that feature was a
“fairly” serious design defect, and that he did not recall discussing the urgency of remedying the
defect. Id. 54:1–8, 56:22–57:1. He did not recall any other instance in which he identified synch
switches at a PG&E substation lacking the mechanical interlock feature. Id. 43:22–44:2. PG&E's
“Substation Switching Procedures” provide that when a circuit breaker is equipped with a synch
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switch, the final step in operating the circuit breaker is to return the synch switch to the “off”
position. Begland Decl. Ex. 10.


b. Risk of Islanding


In April of 2010, PG&E engineer Sebastian Fiala prepared a “Load at Risk Notification” reporting
that if the Tidewater Substation became isolated or “islanded” from the grid as a whole, “[t]he
majority of the time, loading at Tidewater will exceed generation at [the Cogen], and will likely
cause [the Cogen] to trip offline.” Begland Decl. Ex. 1. Such notifications are normally “sent to
a fairly wide audience within PG&E.” Begland Decl. Ex. 3 (Van Remoortere Dep.) 20:8−9. The
same notification was distributed again twelve days before the planned maintenance on November
10, 2010. Begland Decl. Ex. 4. Tesoro's expert Brian Rahman later testified that “good utility
practice” would require PG&E to notify FWM and Tesoro that it identified that risk. Begland Decl.
Ex. 7 (Rahman Dep.) 160:1−163:2.


3. The Outage


PG&E routinely notified FWM when maintenance or other circumstances required PG&E to
disconnect either of the transmission lines running to Tidewater. Id. 67:2–14. On October 29,
2010, PG&E notified FWM that it intended to disconnect a line for maintenance on November 9,
2010, thus placing the Cogen (and other Tidewater customers) “on a single source” from the grid.
Begland Decl. Ex. 4 at PG&E07647. The maintenance ultimately took place on November 10,
2010, and required temporarily disconnecting the El Sobrante line. Sias Decl. Ex. 6 at 4. After the
maintenance was complete, PG&E called the FWM control room to report that both transmission
lines were back in service. Begland Decl. Ex. 6 (Kromer Dep.) 78:15−24.


That afternoon, a power outage occurred. A Root Cause Analysis Report that Tesoro later
submitted to Contra Costa County summarized the events of that day as follows:


On November 10th, the operations at both the refinery and FWM were normal and steady. The
refinery was drawing 68.5 MW from FWM and FWM was sending 31 MW to the PG&E grid.
That morning, at 8:16 AM, PG&E was conducting maintenance on the Tidewater Substation.
PG&E opened circuit breaker 232, which isolated the Tidewater Substation from the El Sobrante
230 KV line. At 2:52 PM, circuit breaker 232 was closed, restoring the El Sobrante 230 KV line
to the substation. At 3:09 PM, circuit breaker 232 reopened isolating the Substation from the
El Sobrante 230 KV line. At 4:00 PM, circuit breaker 212 opened; this isolated the Tidewater
Substation from the Pittsburg 230 KV line. The cause of both of these circuit breakers opening
was not able to be determined.
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At this point both 230 KV lines were isolated from the Tidewater Substation and FWM became
the sole power supply *1175  for both the refinery and North Concord. The turbine generators
at FWM tripped off at 4:02 PM. This triggered FWM's automatic load shedding system and
power was no longer supplied to the refinery. The refinery's processing units depressurized to
the flare system as designed. In addition, circuit breakers 472 and 482, which tie FWM into the
Tidewater Substation, opened isolating FWM from the substation.


Sias Decl. Ex. 6 at 4. Auditory and visual alarms activated at PG&E's Grid Control Center after
the El Sobrante circuit breaker opened at 3:09 and again after the Pittsburg circuit breaker opened,
but PG&E's operators at the control center failed to respond to the alarms. See Begland Decl. Ex.
16 (Cawaring Dep.) 47:21–48:11; Rahman Decl. (dkt. 89-8) ¶ 10.


No injuries were reported, but the outage “triggered a plant wide shutdown, which resulted in
excess flaring and visible black plumes of smoke” from the Refinery. Sias Decl. Ex. 6 at 2–
3. Contra Costa County Health Services issued a “shelter in place warning” to members of the
surrounding community based on the potential effects of smoke from the Refinery's flaring process.
Id. at 3.


PG&E also prepared a Root Cause Analysis, which stated that a maintenance supervisor observed
that two synch switches, corresponding to circuit breakers on the Pittsburg and El Sobrante
transmission lines, “were both in the ‘ON’ position on Nov.10th, when he arrived at the substation
following the outage.” Nie Decl. Ex. 1 at PG&E0736. Although PG&E's analysis identified other
failures and ultimately found that it was “impossible to determine what damage, if any,...was
caused by the incorrect operation of the synch switches,” PG&E characterized the two switches
“both being in the ‘ON’ position [as] an abnormal switching condition,” and the only short term
corrective action recommended in the report was to upgrade the Tidewater synch switches to
include a mechanical interlock and to ensure that no other PG&E substation lacked that feature. 4


Id. at PG&E0736, 0739. PG&E engineer Ben Nie, who participated in PG&E's investigation of
the outage, later testified that although he could not be certain what caused the Substation outage,
the erroneous operation of the synch switches was, in his view, the most likely cause, and that it
was the only concrete possible cause that PG&E identified. Begland Decl. Ex. 12 (Nie Dep.) 68:9–
25. Nie also characterized the outage as a “transmission event” rather than a “distribution event.”
Sias Decl. Ex. 7 (Nie Dep.) 35:13–16.


4 PG&E's inspections did not find any other substation lacking the interlock feature. Nie Decl.
Ex. 1 at PG&E0739.


Tesoro's Root Cause Analysis identified four potential root causes of the outage: (1) two synch
switches at the Substation were erroneously in the “on” position at the same time; (2) a component
of a programmable logic controller (PLC) at the Substation failed; (3) bushing potential devices on







Tesoro Refining & Marketing Company LLC v. Pacific Gas..., 146 F.Supp.3d 1170...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


two PG&E circuit breakers were damaged; and (4) “[t]here was no automatic separation scheme or
established operating procedure for opening of Circuit Breakers [connecting the Substation to the
Cogen] due to the loss of both PG[&]E 230 KV lines to the Tidewater substation.” Id. at 5. Brian
Rahman, an expert witness for Tesoro, later concluded that the outage was “the result of PG&E
substation design, mis-operation of synch switches, lack of adequate communication, substandard
control equipment at Tidewater, and PG&E failure's [sic] to timely identify and report the loss of
the transmission sources *1176  feeding the Tidewater substation.” Sias Decl. Ex. 8 (excerpt of
Rahman's report).


Although FWM observed the frequency of its system drop to a problematically low level, FWM
did not realize that the Cogen was supporting PG&E's Concord customers. Begland Dep. Ex.
6 (Kromer Dep.) 79:11–15, 87:10–13. Mike Kromer, a FWM plant manager at the time of the
outage, testified that if PG&E had notified FWM of the circumstances, FWM could have manually
disconnected the Cogen from the Tidewater Substation before the Cogen tripped offline. Id.
131:2−132:10.


B. PG&E Electric Rule No. 14
California law empowers the CPUC to “supervise and regulate every public utility in the State.”
Cal. Pub. Util. Code § 701. Accordingly, the CPUC may “require utilities to file tariff schedules
containing rates, charges and classifications, ‘together with all rules, contracts, privileges, and
facilities which in any manner affect or relate to rates, tolls, rentals, classifications, or service.’ ”
Waters v. Pac. Tel. Co., 12 Cal.3d 1, 6, 114 Cal.Rptr. 753, 523 P.2d 1161 (1974) (quoting Cal. Pub.
Util. Code § 489)). If approved by the CPUC, such rules have the effect of law. Trammell v. W.
Union Tel. Co., 57 Cal.App.3d 538, 551, 129 Cal.Rptr. 361 (1976).


PG&E's present motion concerns PG&E Electric Rule No. 14 (“Rule 14” or “Tariff Rule 14”),
which is included in the record as Exhibit 1 to PG&E's Request for Judicial Notice (dkt. 79-1) and
as Exhibit 2 to Tesoro's Request for Judicial Notice (dkt. 88). The present version of the relevant
portion of Rule 14 became effective on January 23, 2003. Tariff Rule 14 at 1. The first three
paragraphs of Rule 14, on which the parties primarily base their arguments, read as follows:


PG&E will exercise reasonable diligence and care to furnish and deliver a continuous and
sufficient supply of electric energy to the customer, but does not guarantee continuity or
sufficiency of supply. PG&E will not be liable for interruption or shortage or insufficiency of
supply, or any loss or damage of any kind of character occasioned thereby, if same is caused
by inevitable accident, act of God, fire, strikes, riots, war, or any other cause except that arising
from its failure to exercise reasonable diligence.
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PG&E shall be the sole judge of whether it is operationally able to receive or deliver electric
energy through its electric distribution system. Such judgement [sic] shall be non-discriminatory
and without regard to the supplier or electric service provider to the end-use customer.


Under no circumstances shall PG&E be liable to its customers or their agents for any local
or system deficiencies in supply stemming from inadequate power bids or power deliveries
over the Independent System Operator (ISO) grid. Similarly, PG&E shall not be liable to any
customer, or electric service provider, for damages or losses resulting from interruption due to
transmission constraint, allocation of transmission or intertie capacity, or other transmission
related outage, planned or unplanned.


Id. (emphasis added).


Utilities routinely file “advice letters” in conjunction with proposed tariff rules. See Sullivan Decl.
(dkt. 89-9) ¶¶ 3–5. Advice Letter 1737-E, which accompanied the 1998 revision to Rule 14 in
which the “other transmission related outage” limitation of liability clause first appeared, includes
the following description of the changes to Rule 14:


Ordering Paragraph 3.a. of [CPUC Decision] D.97-10-087 5  approves changes
to *1177  certain of PG&E's rules filed on July 15, 1997. The attached Rule
14 includes changes required for direct access. The revised rule addresses
the responsibilities of end-use customers, Energy Service Providers (ESPs),
scheduling coordinators, the Power Exchange (PX) and Independent System
Operator (ISO) for dealing with shortages of supply and interruptions of
delivery.


Id. Ex. 1 at ECF p. 7. The advice letter goes on to state that “[t]his filing will not increase any rate
or charge, cause the withdrawal of service, or conflict with any rate schedule or rule.” Id. at ECF p.
8. Advice Letter 2328-E-B, which accompanied the most recent revision to Rule 14, indicates that
the only changes made were to remove references to the Power Exchange. See id. Ex. 2 at ECF
pp. 2–3, 118. Neither Advice Letter 1737-E nor Advice Letter 2328-E-B specifically discusses the
limitation of liability clause at issue here. See generally id. Exs. 1, 2.


5 The parties did not address this decision in their briefs, but it does not appear to discuss any
limitation of liability for transmission related outages. See 76 CPUC 2d 287 (1997). The
CPUC actually rejected a proposed “broad disclaimer of liability for both the [utility] and
the [non-utility electric service provider] ‘for any indirect, special, consequential, or punitive
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damages of any kind whatsoever, either in contract, tort or strict liability,’ ” although that
proposal appears to have been made in a context not applicable to the facts of this case. See
id. (discussion of proposed PG&E and Southern California Edison tariff section B.(17)).


The parties agreed at the October 16, 2015 hearing that no court has yet interpreted the “other
transmission related outage” clause of Rule 14.


C. Procedural History
Tesoro filed this action on February 28, 2014, bringing claims for breach of contract, negligence,
and inverse condemnation. See generally Compl. (dkt. 1). In accordance with a stipulated
compromise after PG&E moved to dismiss Tesoro's request for punitive damages, Tesoro filed
its First Amended Complaint, which includes the same claims but omits the request for punitive
damages, on May 23, 2014. See generally Mot. to Dismiss (dkt. 18); Stipulation (dkts. 22, 27); 1st
Am. Compl. (dkt. 28). PG&E's Answer to Tesoro's First Amended Complaint invokes “limitations
of liability established in PG&E's Tariff Rule 14” as one of seventeen affirmative defenses. Answer
(dkt. 35) ¶ 66.


On August 29, 2014, the Court dismissed a third-party complaint that PG&E filed against FWM
for equitable indemnity, holding that PG&E failed to adequately allege that FWM was liable to
Tesoro in tort (as opposed to contract), as required under California law. Order Granting Mot. to
Dismiss 3d Party Compl. (dkt. 50). 6  The Court also denied Tesoro's motion for leave to file an
amended complaint seeking punitive damages nearly seven months after the stipulated deadline
for seeking such amendment. Order Denying Mot. for Leave to Amend (dkt. 109).


6 Tesoro Refining & Mktg. Co. LLC v. Pac. Gas & Elec. Co., No. 14-cv-00930-JCS, 2014 WL
4364393 (N.D.Cal. Aug. 29, 2014).


PG&E filed its present Motion on August 14, 2015, and the Court held a hearing on October
16, 2015. Following the hearing, the Court requested that the CPUC file a response no later than
November 19, 2015 addressing the scope of Rule 14. See Order Requesting Opinion (dkt. 115).
The CPUC responded by letter dated November 13, 2015, offering assistance but explaining that
that: (1) Tesoro would need to file an administrative complaint; and (2) *1178  the time needed
for the CPUC's administrative proceedings would require the Court to stay this action. See Letter
from CPUC General Counsel Arocles Aguilar (dkt. 118). No party has requested a stay, and the
Court declines to stay the case and continue the trial date sua sponte.


D. Parties' Arguments
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1. PG&E's Motion


PG&E contends that it is entitled to summary judgment on Tesoro's breach of contract and
negligence claims 7  because the incident at the Tidewater Substation was a “transmission related
outage” and therefore falls within the limitation of liability provision of Tariff Rule 14. See Mot.
at 4. According to PG&E, California courts have long recognized limitations of liability included
in CPUC tariff rules. Id. at 8 (citing, e.g., Waters v. Pac. Tel. Co., 12 Cal.3d 1, 114 Cal.Rptr. 753,
523 P.2d 1161 (1974)). Because the outage stemmed from the disconnection of two 230 kilovolt
transmission lines, PG&E argues that a straightforward application of Rule 14 bars liability. Id. at 9,


7 PG&E does not seek summary judgment as to Tesoro's inverse condemnation claim,
conceding that because that claim arises from the California Constitution, it cannot be limited
by a CPUC tariff. Mot. at 10 n.5.


Although PG&E “disputes Tesoro's claim that the Tidewater Substation caused the outage at the
Refinery,” it does not argue that it is entitled to summary judgment for lack of evidence of causation
or negligence—instead, the present Motion is limited to PG&E's defense based on Rule 14. Id.
at 3 n.1


2. Tesoro's Opposition


Much of Tesoro's Opposition is devoted to recounting the evidence that it contends demonstrates
negligence by PG&E. Opp'n at 2–10. With respect to PG&E's Rule 14 argument, Tesoro responds
that PG&E is bound by its statutory duty to “ ‘exercise reasonable care in operating its system’
” under California Public Utilities Code § 451, which Tesoro contends “could not be defeated by
contract language,” including a CPUC tariff rule. Id. at 1–2, 10–11 (quoting Langley v. Pac. Gas
& Elec. Co., 41 Cal.2d 655, 661, 262 P.2d 846 (1953)).


Tesoro also seizes on the first paragraph of Rule 14, which provides that PG&E will exercise
reasonable diligence and will not be liable for any outage “except that arising from its failure
to exercise reasonable diligence.” Id. at 11 (quoting Tariff Rule 14). Tesoro notes that the
equivalent tariff rules for the other two large investor-owned electric utilities in California,
Southern California Edison and San Diego Gas & Electric, have similar requirements to exercise
diligence and disclaimers of liability for non-negligent outages, but do not contain any provision
equivalent to the “other transmission related outage” clause of PG&E's Rule 14. Id. at 11–12 (citing
Pl.'s RJN (dkt. 88) Exs. 3, 4). Tesoro suggests that the first paragraph of Rule 14 and the structure
of the other utilities' rules indicate a CPUC policy of retaining utilities' liability for outages caused
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by their negligence, and that the third paragraph therefore does not bar liability for transmission-
related outages caused by PG&E's own negligence. See id.


Next, Tesoro looks to the history of Rule 14 and PG&E's submission of the language at issue
for CPUC approval. Id. at 12–16. Tesoro notes that PG&E proposed adding the third paragraph
in the wake of deregulation 8  of the California electrical industry *1179  and the advent of
“direct access,” which allowed customers to purchase electricity from providers of their choice,
transmitted through a statewide grid overseen by the newly-created Independent System Operator
(the “ISO”). Id. at 12–14 (citing, e.g., S. Cal. Edison Co. v. Pub. Utils. Comm'n, 101 Cal.App.4th
384, 389–90, 124 Cal.Rptr.2d 281 (2002)); see also CPUC Decision 95-12-063, 64 CPUC 2d 1
(1995) (outlining the direct access program). 9  According to Tesoro, “PG&E explained [to the
CPUC] that the new language in the tariff was being submitted for reasons having to do with
direct access—and nothing else.” Opp'n at 14 (citing Sullivan Decl. Ex. 1 (Advice Letter 1737-
E)). Tesoro also argues that the advice letter's assurance that the new language did not “ ‘conflict
with any rate schedule or rule’ ” should estop PG&E from now arguing that it “constituted a
wholesale change from the existing rules.” Id. at 16 (quoting Sullivan Decl. Ex. 1). As support
for its position that the CPUC did not intend to immunize PG&E from negligence liability, Tesoro
cites a subsequent report and recommendation by CPUC staff addressing limitations of liability for
telecommunications utilities, which notes as a comparison that “ ‘[i]n the energy services industry,
PG&E is only protected from damages that are beyond its control; however it is responsible for
reasonable damages resulting from its negligence,’ ” citing Rule 14. Id. at 16 (quoting Consumer
Protections for a Competitive Telecommunications Industry: Telecommunications Division Staff
Report and Recommendations, Rulemaking Proceding 00-02-0004, 2000 WL 346176 (Cal.P.U.C.
Feb. 3, 2000)). 10


8 There is some question as to whether “deregulation” is an appropriate term for what might
be more accurately described as a shift from one regulatory scheme to another in an
industry that remains subject to significant regulation. This Order nevertheless uses the term
“deregulation” as a shorthand for the regulatory changes affecting the California energy
market in the 1990s.


9 Previously, a customer purchased and received electricity from the utility operating the
smaller regional grid encompassing that customer.


10 Tesoro erroneously attributes this statement to a CPUC order. Opp'n at 16. The reference to
PG&E's negligence liability is in fact found in the staff report and recommendation published
concurrently with the CPUC's Order Instituting Rulemaking initiating a proceeding to
address telecommunications issues. The order itself does not discuss PG&E.
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Finally, Tesoro contends that the structure of Rule 14 itself precludes PG&E's interpretation of the
clause at issue. Id. at 17–20. In addition to the first paragraph of Rule 14 discussed above, which
states that PG&E must exercise diligence and only shields PG&E from liability for outages not
caused by negligence, Tesoro also looks to the “other transmission related outage” clause's context
in the third paragraph. Id. Tesoro argues that the paragraph as whole evinces an intent to govern
only outages outside of PG&E's control: the first sentence eliminates liability for deficiencies in
supply on the ISO grid, and the second sentence, which begins with the word “similarly,” lists
outages caused by transmission constraints or capacity before concluding with “other transmission
related outage[s].” Id. at 17–19.


3. PG&E's Reply


PG&E contends that Tariff Rule 14 unambiguously precludes liability for outages related to
transmission, and that applying principles of contract interpretation, the Court therefore need
not look beyond the text of the Rule. Reply at 3–4, 6–8. PG&E argues that Tesoro's proposed
construction—reading the third paragraph to encompass only transmission outages outside of
PG&E's control—would render the paragraph superfluous, because the first paragraph already
provides that PG&E is not liable for outages unless caused by its lack of diligence. Id. at 6–
9. PG&E also *1180  offers a declaration from its analyst Glenn Goldbeck disputing Tesoro's
characterization of the issues addressed in the third paragraph as “classic ISO functions.” Id. at 8;
Goldbeck Decl. (dkt. 102); cf. Opp'n at 18–19.


According to PG&E, the fact that the disputed provision is unique to its tariff rule is not significant,
because other electrical utilities also have unique limitations of liability in their rules. Reply at 10–
11. PG&E cites, for example, a clause providing that Southern California Edison shall not be liable
for lost profits or other consequential damages related to the construction and operation of certain
facilities, even if caused by its negligence. Id. at 11 (citing Def.'s Supp'l RJN (dkt. 103) Ex. 1 at 12).


PG&E also argues that even if the Court considers the context in which Rule 14 was proposed and
adopted, “it fails to show that the Rule means something other than what it explicitly says.” Id.
at 12. According to PG&E, the reference in its advice letter to “ ‘the responsibilities of end-use
customers’ for dealing with shortages of supply and interruptions of delivery” supports a broad
reading of the limitation of liability, because it “specifically identified the effects of the revised
Rule on end-use customers such as Tesoro.” Id. at 12 (quoting Sullivan Decl. Ex. 1) (emphasis
added by PG&E). PG&E also contends that Tesoro's reliance on the disclaimer of conflicts with
other rules is misplaced because Tesoro “fails to identify any conflict between Revised Rule No.
14 and any other rate schedule or rule,” and that the CPUC staff report referencing PG&E's liability
for negligence is not significant evidence because it was not issued by the CPUC itself and did not
focus on the electrical industry or PG&E. Id. at 12−13.
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PG&E disputes Tesoro's assertion that Langley and Utilities Code section 451 preclude a
limitation of liability for negligence, noting that California courts have upheld such limitations
in decisions since Langley. Reply at 1, 4–5 (citing Waters, 12 Cal.3d 1). PG&E also rebuts
Tesoro's characterization of certain underlying facts related to the outage, but reasserts that it “seeks
summary judgment on the plain language of Rule No. 14,” and that “[h]ow the transmission failure
occurred and whether the transmission failure caused the Refinery to lose power is irrelevant” to
the present Motion. Id. at 14–15.


III. ANALYSIS


A. Preliminary Matters


1. Requests for Judicial Notice


The parties request that the Court take judicial notice of a number of tariff rules and similar records
filed with the CPUC, as well as a previous Order issued by the Court in this action. See generally
Def.'s RJN (dkt. 79); Pl.'s RJN; Def.'s Supp'l RJN. The Court takes judicial notice of all of these
documents as public records not reasonably subject to dispute. See Harris v. Cty. of Orange, 682
F.3d 1126, 1132 (9th Cir.2012).


2. Objections to Evidence


Pursuant to Civil Local Rule 7-3(d), after PG&E filed its Reply, Tesoro filed objections to certain
evidence submitted therewith. See generally Objections (dkt. 107).


First, Tesoro objects to a declaration by PG&E's expert witness Richard Swanson setting forth his
conclusions regarding the underlying causes of the Refinery's loss of power. See id. at 1; Sias Reply
Decl. (dkt. 101) Ex. 4. Tesoro argues that because PG&E elected to limit its summary judgment
motion to the issue of Tariff Rule 14, it should not be permitted to challenge the underlying
facts of the outage using evidence submitted with its Reply, which Tesoro has no opportunity to
substantively *1181  oppose. Objections at 1. PG&E makes clear in both its Motion and Reply
that it does not seek summary judgment based on a lack of evidence of negligence or causation.
See Mot. at 3 n.1; Reply at 14. Swanson's report is not relevant to understanding the scope of Rule
14's limitation of liability. While striking the declaration for lack of relevance would not be proper,
the Court agrees with Tesoro that it has no bearing on the present Motion.
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Second, Tesoro challenges the declaration of Glenn Goldbeck addressing the role of the ISO,
on both procedural and substantive grounds. Objections at 1–2. Procedurally, Tesoro argues that
PG&E failed to designate Goldbeck as a relevant witness, and that if PG&E wished to present
evidence of the ISO's functions, it should have done so with its Motion so that Tesoro would have
an opportunity to respond. Id. Substantively, Tesoro contends that the declaration lacks foundation
because Goldbeck is not employed by or authorized to represent the ISO. Id. at 2. Goldbeck's
declaration addresses arguments first raised in Tesoro's Opposition, and it sets forth his basis
for personal knowledge of ISO and PG&E roles and procedures regarding power generation and
transmission. Opp'n at 18–19; Goldbeck Decl. ¶¶ 1–3. This declaration does not alter the outcome
of the Motion, but the Court declines to strike it.


B. Legal Standard on Summary Judgment
Summary judgment on a claim or defense is appropriate “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). Once the movant has made this showing, the burden then shifts to the party
opposing summary judgment to designate “specific facts showing there is a genuine issue for
trial.” Id. “[T]he inquiry involved in a ruling on a motion for summary judgment...implicates the
substantive evidentiary standard of proof that would apply at the trial on the merits.” Anderson
v. Liberty Lobby Inc., 477 U.S. 242, 252, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). On summary
judgment, the court draws all reasonable factual inferences in favor of the non-movant, Scott v.
Harris, 550 U.S. 372, 378, 127 S.Ct. 1769, 167 L.Ed.2d 686 (2007), but where a rational trier of
fact could not find for the non-moving party based on the record as a whole, there is no “genuine
issue for trial” and summary judgment is appropriate. Matsushita Elec. Indus. Co. v. Zenith Radio,
475 U.S. 574, 587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986).


C. Interpretation of California Public Utility Tariff Rules


1. Context and Extrinsic Evidence


[1]  [2]  [3] Although tariff rules approved by the CPUC have the force of law, California courts
also construe them as contracts and apply principles of contract interpretation to resolve ambiguity.
E.g., Pink Dot, Inc. v. Teleport Commc'ns Grp., 89 Cal.App.4th 407, 415, 107 Cal.Rptr.2d 392
(2001); Transmix Corp. v. S. Pac. Co., 187 Cal.App. 2d 257, 263, 9 Cal.Rptr. 714 (1960) (“A
tariff is in the nature of a contract ....”); but see Waters, 12 Cal.3d at 10, 114 Cal.Rptr. 753, 523
P.2d 1161 (“[G]eneral principles which might govern disputes between private parties are not
necessarily applicable to disputes with regulated utilities.”). 11  And while PG&E contends that the
Court should rely solely on *1182  the text of Tariff Rule 14 because it is “ ‘clear and explicit,’
” Reply at 4 (quoting Cal. Civ. Code § 1638), California law in fact calls for fairly liberal use of
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extrinsic evidence to determine the meaning of a contract: “Even if a contract appears unambiguous
on its face, a latent ambiguity may be exposed by extrinsic evidence which reveals more than one
possible meaning to which the language of the contract is yet reasonably susceptible.” Morey v.
Vannucci, 64 Cal.App.4th 904, 912, 75 Cal.Rptr.2d 573 (1998) (citing Pac. Gas & Elec. Co. v.
G.W. Thomas Drayage & Rigging Co., 69 Cal.2d 33, 40 & n. 8, 69 Cal.Rptr. 561, 442 P.2d 641
(1968); Pac. Gas & Elec. Co. v. Zuckerman, 189 Cal.App. 3d 1113, 1140–41, 234 Cal.Rptr. 630
(1987)).“If the court decides, after considering this evidence, that the language of a contract, in
the light of all the circumstances, is ‘fairly susceptible of either one of the two interpretations
contended for...,’ extrinsic evidence relevant to prove either of such meanings is admissible.” G.W.
Thomas Drayage, 69 Cal.2d at 40, 69 Cal.Rptr. 561, 442 P.2d 641 (quoting Balfour v. Fresno Canal
& Irrigation Co., 109 Cal. 221, 225, 41 P. 876 (1895)) (citations omitted). “Indeed, it is reversible
error for a trial court to refuse to consider such extrinsic evidence on the basis of the trial court's
own conclusion that the language of the contract appears to be clear and unambiguous on its face.”
Morey, 64 Cal.App.4th at 912, 75 Cal.Rptr.2d 573.


11 The parties appear to agree that tariff rules should at least in some circumstances be viewed
as contracts. See Opp'n at 11; Reply at 3–4 & n.3 (citing Transmix, 187 Cal.App.2d at 263,
9 Cal.Rptr. 714).


[4]  [5] Under California law, conflicting extrinsic evidence as to a contract's meaning may
require resolution by a jury, and thus be inappropriate for resolution on a motion for summary
judgment. See Morey, 64 Cal.App.4th at 912–13, 75 Cal.Rptr.2d 573. The Court is aware of
no California cases applying that principle to interpretation of CPUC tariff rules. Because tariff
rules have the effect of law and are binding on the public, and because the extrinsic evidence
at issue is comparable to legislative history materials that courts routinely consider in resolving
legal questions of statutory construction, the Court holds that although principles of contract
interpretation can be relevant to the inquiry, interpretation of tariff rules adopted by the CPUC
is a question of law appropriate for the Court to resolve on summary judgment. See Waters, 12
Cal.3d at 10, 114 Cal.Rptr. 753, 523 P.2d 1161 (“[G]eneral principles which might govern disputes
between private parties are not necessarily applicable to disputes with regulated utilities.”).


2. Limitations of Liability


[6] “The subject of limitations upon liability of...utilities has long been considered to be a proper
subject for commission regulation and supervision....” Waters, 12 Cal.3d at 6, 114 Cal.Rptr. 753,
523 P.2d 1161. “The limitation of liability provisions are an inherent part of the established rates
and have the force and effect of law [and thus] are binding on the public generally....” Trammell
v. W. Union Tel. Co., 57 Cal.App.3d 538, 551, 129 Cal.Rptr. 361 (1976). 12
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12 At least one California court has held that CPUC tariffs cannot insulate a public utility from
liability for intentionally tortious conduct. Pink Dot, 89 Cal.App.4th at 415, 107 Cal.Rptr.2d
392. Tesoro does not argue that its claims here are based on intentional conduct by PG&E.
See generally Opp'n; see also Mot. at 10 n.6.


[7] In Waters, the California Supreme Court acknowledged that “ordinarily a provision which is
intended to limit one's liability for negligence must clearly and explicitly express that purpose,
and that it is for the courts to determine whether or not the provision possesses the requisite
precision and clarity,” but held that the tariff rule at issue in that case nevertheless *1183  served
to limit the defendant telephone company's negligence liability. 13  Waters, 12 Cal.3d at 10, 114
Cal.Rptr. 753, 523 P.2d 1161. In that case, however, the court relied on the “undisputed” fact “that
the commission ha[d] approved a general policy of limiting the liability of telephone utilities for
ordinary negligence to a specified credit allowance, and ha[d] relied upon the validity and effect
of that policy in exercising its rate-making functions.” Id. In contrast, whether the CPUC intended
to eliminate PG&E's liability for the sort of negligence at issue is heavily disputed in this case, and
the evidence indicates that there is no “general policy” of eliminating such liability with respect to
other electricity utility companies. See Opp'n at 11–12; Pl.'s RJN Exs. 3, 4. Further, “ ‘[t]he rule has
been stated many times that if there is an ambiguity in a tariff any doubt in its interpretation is to
be resolved in favor of the [nondrafter and against the utility].’ ” Pink Dot, 89 Cal.App.4th at 415,
107 Cal.Rptr.2d 392 (quoting Transmix, 187 Cal.App.2d at 267, 9 Cal.Rptr. 714, and citing Cal.
Civ. Code § 1654) (second alteration in original). The Court therefore considers whether Tariff
Rule 14 “clearly and explicitly express[es]” a purpose of protecting PG&E from liability for its
conduct related to the November 2010 outage at Tidewater and the Refinery. See Waters, 12 Cal.3d
at 10, 114 Cal.Rptr. 753, 523 P.2d 1161. 14


13 To the extent that Tesoro contends that a CPUC tariff cannot limit liability for breach of
a utility's duty to exercise reasonable care, as codified in Utilities Code section 451 and
recognized by the California Supreme Court in Langley, the Court agrees with PG&E that
the Waters decision forecloses that argument.


14 “[A]lthough a particular limitation provision may be challenged as unreasonable, the
question of reasonableness should first be directed to the [CPUC], not the trial courts.”
Waters, 12 Cal.3d at 7, 114 Cal.Rptr. 753, 523 P.2d 1161 (discussing Cole v. Pac. Tel. & Tel.
Co., 112 Cal.App. 2d 416, 419, 246 P.2d 686 (1952)). Here, Tesoro argues only that Tariff
Rule 14 does not provide the broad limitation of liability that PG&E asserts; Tesoro does not
ask the Court to modify or invalidate Rule 14 as unreasonable. See Opp'n at 16–17.


D. Tariff Rule 14 Is Ambiguous
[8] The disputed language of Rule 14, read in context, is ambiguous. It is not clear from the face
of the Rule what constitutes an “other transmission related outage.” Tariff Rule 14 at 1. PG&E
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asserts that the provision encompasses any outage related to systems operating at voltage levels
designated as “Transmission Voltages” in a separate tariff rule, PG&E Electric Rule No. 2. See
Mot. at 5 n.2; Pl.'s RJN Ex. 2. But there is no reference to that definition or Rule in the relevant
portion of Rule 14, i.e., Sheet 1, addressing “End Use Customer and Their Agents.” See Tariff Rule
14 at 1. Moreover, the first paragraph of Rule 14 establishes that PG&E has a duty of reasonable
diligence, and immunizes PG&E from liability for service interruptions that are not caused by
PG&E's failure to fulfill that duty. Rule 14 does not explicitly indicate whether the third paragraph
—barring liability for inadequate bids and supply on the ISO grid, transmission capacity and
constraints, and “other transmission related outage[s]”—is intended as an exception or clarification
of the first paragraph's general rule that PG&E must “exercise reasonable diligence” and is only
absolved of liability if not caused by its failure to do so. See id.


Looking, as the Court must, to context beyond the face of the Rule—see Morey, 64 Cal.App.4th at
912, 75 Cal.Rptr.2d 573—the Court finds further reasons to conclude that it is ambiguous. PG&E
proposed adding the language at issue in the immediate wake of structural changes to electricity
transmission in California, *1184  which shifted certain roles formerly occupied by PG&E within
its operating region to other entities, including allowing other providers of electricity to sell over
the grid to customers in that region, and vesting the ISO with authority to manage and operate
the grid. See, e.g., Cal. Pub. Util. Code § 330(m) (“It is the intention of the Legislature that
California's publicly owned electric utilities and investor-owned electric utilities should commit
control of their transmission facilities to the Independent System Operator.”). The advice letter
that PG&E submitted to the CPUC indicated that the “attached Rule 14 includes changes required
for direct access,” which tends to support reading the “other transmission related outage” clause
as encompassing new scenarios made possible by the recent regulatory changes. See Sullivan
Decl. Ex. 1. Because the clause is ambiguous in context, the Court must consider that context in
determining its meaning.


E. Tariff Rule 14 Does Not Bar Liability for an Outage Caused by PG&E's Negligence
Under the Facts of This Case


[9] The Court agrees with PG&E that, read in isolation, Tariff Rule 14 is amenable to the reading
PG&E proposes. As discussed above, it is not clear from the face of the rule whether the third
paragraph is an exception or clarification of the general policy that PG&E is liable for damage
arising from its negligence. Further, Electric Rule No. 2 could provide some support for defining
an “other transmission related outage” in the context of Rule 14 as any outage related to equipment
operating at transmission-level voltages. Based on the context as a whole, however, the Court
concludes that the CPUC did not intend to shield PG&E from the sort of negligence that allegedly
occurred here.


The more specific limitations of liability set forth in the third paragraph of the Rule all relate to
functions that were at least partially divested from PG&E by the direct access deregulation. The
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first sentence of that paragraph bars liability for “deficiencies in supply stemming from inadequate
power bids or power deliveries over the [ISO] grid.” Tariff Rule 14 at 1. “Market participants,
including PG&E, submit bids into the [ISO] wholesale energy markets” and deliver power to the
grid. See Goldbeck Decl. ¶ 6. The deregulation plan caused PG&E to be one of many such market
participants, and reduced the degree of control PG&E exercised over power supplied within its
own service area. See generally Cal. Pub. Util. Code § 330; CPUC Decision 95-12-063, 64 CPUC
2d 1 (1995) (outlining the direct access program). Accordingly, the overall supply of energy to the
ISO grid depends on the bids and output of many participants, and this new language of Rule 14
made clear that PG&E would not be liable if bids or deliveries fell short of demand. Contrary to
PG&E's suggestion in its Reply, Goldbeck's declaration does not indicate that this sentence was
intended to shield PG&E from liability for its own negligence.


The second sentence of the third paragraph begins with the word “similarly,” which means that
the restrictions to follow are related to the restrictions just recited, i.e., limitations of liability
for decisions and contingencies that PG&E could no longer exclusively control. The first two
examples of the second sentence support this conclusion: “interruption due to transmission
constraint” and “allocation of transmission or intertie capacity” are no longer within PG&E's
exclusive control. See Tariff Rule 14 at 1. Under the deregulation program that prompted PG&E's
Rule 14 proposal, “[t]he [ISO] is responsible for operation and management of the California
transmission *1185  grid in PG&E's service area, as well as other locations.” Goldbeck Decl. ¶ 4.
Accordingly, PG&E no longer had the same degree of control over transmission constraints and
allocation within its service area as it did before the regulatory changes. These examples do not
appear to contemplate limiting liability for PG&E's own negligence.


The second sentence concludes with the provision at issue, that PG&E is also not liable for “other
transmission related outage, planned or unplanned.” Tariff Rule 14 at 1. The broad reading that
PG&E proposes—barring liability for any outage above a certain voltage, even if caused by
PG&E's own equipment or operator error—is incongruent in comparison to the more specific
limitations of liability discussed above, all of which relate to functions transferred to or shared
with other entities as part of the deregulation and “direct access” program.


Moreover, the advice letter that PG&E submitted to the CPUC with the proposed tariff rule includes
no reference to the broad liability waiver PG&E seeks here. To the contrary, the letter characterized
the revised Rule as making “changes required for direct access.” See Sullivan Decl. Ex. 1. PG&E
offers no explanation whatsoever for how a broad limitation of liability for its own negligence in its
own operations, and specifically operations that it had engaged in long before deregulation, would
be a “change[ ] required for direct access.” See id. Instead, PG&E relies on the vague statement
in the advice letter that the revision “addresses the responsibilities of end-use customers, Energy
Service Providers (ESPs), scheduling coordinators, the Power Exchange (PX) and Independent
System Operator (ISO) for dealing with shortages of supply and interruptions of delivery.” See id.;
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Reply at 12. Contrary to PG&E's characterization, that statement decidedly does not “specifically
identif[y] the effects of the revised Rule on end-use customers such as Tesoro.” See Reply at 12.


[10] PG&E's other arguments for construing the “other transmission related outage” clause to
bar liability for its own negligence are not persuasive. Although a narrower reading is arguably
redundant to the first paragraph of the Rule (which bars liability except for PG&E's failure to
exercise diligence), the “ ‘preference for avoiding surplusage constructions is not absolute.’ ” King
v. Burwell, ––– U.S. ––––, 135 S.Ct. 2480, 2483, 192 L.Ed.2d 483 (2015) (quoting Lamie v. U.S.
Trustee, 540 U.S. 526, 536, 124 S.Ct. 1023, 157 L.Ed.2d 1024 (2004)). A “rigorous application of
that canon does not seem particularly useful” where there are reasonable explanations for surplus
language. Id. Much as the Supreme Court held that some degree of superfluous drafting was to be
expected in the context of the Affordable Care Act, see id., it is reasonable to think that a utility
like PG&E would seek a belt-and-suspenders approach to limiting liability for events outside its
control in the context of an industry overhaul that introduced new opportunities for such events to
arise, even if PG&E may well have been protected under the existing tariff rule. Moreover, either
interpretation arguably renders some language redundant: while Tesoro's reading is in some ways
redundant to the first paragraph, PG&E's reading would make superfluous the specific examples
of transmission constraints and allocation.


The cases that PG&E cites finding limitations of negligence liability under CPUC tariff rules are
not analogous to the case at hand. As discussed above, the California Supreme Court's decision in
Waters rested on the CPUC's “undisputed” approval of “a general policy of limiting the liability
of telephone utilities for ordinary negligence *1186  to a specified credit allowance,” and its
reliance “upon the validity and effect of that policy in exercising its rate-making functions.”
Waters, 12 Cal.3d at 10, 114 Cal.Rptr. 753, 523 P.2d 1161. There is no evidence here of any
such general policy regarding electrical utilities' liability for outages involving transmission-level
voltages. In Stern v. General Telephone Co., 50 Cal.App.3d 538, 123 Cal.Rptr. 373 (1975), the
court of appeal considered a telephone tariff “substantially the same as” the tariff in Waters, and
relied heavily on both the Waters decision and the CPUC's explicit declaration of purpose to limit
telephone companies' liability for gross negligence. Stern, 50 Cal.App.3d at 541–42, 123 Cal.Rptr.
373. PG&E cites no such declaration of purpose here. Finally, in Trammell v. Western Union
Telegraph Co., the CPUC had approved a tariff rule that specifically addressed “mistakes or delays
in the transmission or delivery or for nondelivery of any message,” and limited recovery for such
“mistakes” to $500. Trammell, 57 Cal.App 3d at 548–556 & n. 3, 129 Cal.Rptr. 361. Here, Tariff
Rule 14 makes no clear reference to limiting PG&E's liability for its own mistakes. 15


15 The Court also notes that the rules at issue in each of those cases allowed a customer some
limited recovery for a utility's negligence, while PG&E's proposed reading of Rule 14 would
absolve it of liability entirely for negligence that causes high-voltage outages.
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PG&E offers no evidence or authority that the CPUC, any court, or even PG&E itself has ever
construed Rule 14 as the broad limitation of negligence liability that it now asserts. There is no
indication that PG&E intended to avoid such liability when it submitted Rule 14, or that the CPUC
intended to grant such broad immunity when it approved the Rule. Based on the record available—
which indicates that the revisions were “changes required for direct access” and were submitted in
response to a CPUC decision that addressed deregulation and did not address negligent operation
of transmission lines by PG&E—the revisions to the Rule appear to have been intended to ensure
that PG&E would not be exposed to new liability as a result of deregulation. See Sullivan Decl.
Ex. 1; CPUC D.97-10-087, 76 CPUC 2d 287. And while it is conceivable, as PG&E suggests,
that the CPUC might conclude “that exposing PG&E to the potentially large damages that could
arise from transmission outages could lead to higher rates,” see Reply at 9, there is no indication
that the CPUC reached such a conclusion here, nor any explanation why such a change would be
“required for direct access,” see Sullivan Decl. Ex. 1. The record indicates that PG&E provided
standby power to Tesoro under substantially the same arrangement well before the advent of direct
access; there is no apparent reason why that program would require changes to PG&E's potential
liability under its standby power agreement.


Based on the specific examples in the third paragraph, the purpose of the revisions to Rule 14
as stated in the 1998 Advice Letter, and the nature of the regulatory changes prompting those
revisions, the third paragraph appears to have been intended to ensure at the very least that PG&E
would not be held liable for consequences outside of its control, and perhaps to avoid complex
inquiries to determine an exact cause where circumstances contributing to an outage lie at the
intersection of the roles and responsibilities of PG&E, other market participants, and new entities
like the ISO. There is no indication that the CPUC intended to preclude all liability for every outage
at a transmission-grade voltage.


*1187  [11]  [12] The Court need not, however, determine the precise contours of Rule 14 to
resolve the present Motion. Taking into account the general rule that a limitation of “liability
for negligence must clearly and explicitly express that purpose,” Waters, 12 Cal.3d at 10, 114
Cal.Rptr. 753, 523 P.2d 1161, as well as the California courts' instruction to resolve any doubt
as to “an ambiguity in a tariff...in favor of the nondrafter and against the utility,” Pink Dot, 89
Cal.App.4th at 415, 107 Cal.Rptr.2d 392 (brackets and citation omitted), the Court is satisfied
for the reasons stated above that the “other transmission related outage” clause of Tariff Rule 14
does not absolve PG&E of liability for its own negligent operation or maintenance of electricity
transmission systems at the Tidewater Substation in fulfilling its longstanding obligations under
the standby power agreement with Tesoro. Viewing the record in the light most favorable to Tesoro,
a reasonable jury could find that the outage at the Refinery resulted from such negligence. PG&E's
Motion for Partial Summary Judgment is therefore DENIED.
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F. Tariff Rule 14 Bars Recovery on Tesoro's Breach of Contract Claim Unless Tesoro
Proves that PG&E Was Negligent


The parties' briefs do not address the application of Rule 14 if Tesoro fails to prove negligence
by PG&E. Tesoro does not appear to dispute that the first paragraph of the Rule absolves PG&E
of liability for outages that are not caused by PG&E's negligence. The contract on which Tesoro
bases its claim explicitly provides that it is subject to PG&E's “applicable electric rates and
rules as regularly established from time to time and on file the with California Public Utilities
Commission.” FAC Ex. A ¶ 1. Accordingly, Tesoro cannot recover on its breach of contract claim
unless it shows that the Refinery outage “ar[ose] from [PG&E's] failure to exercise reasonable
diligence.” Tariff Rule 14 at 1.


IV. CONCLUSION
For the reasons stated above, the Court holds that Tariff Rule 14 was not intended to and does
not absolve PG&E of liability for its own negligent operation or maintenance of electricity
transmission systems, and accordingly DENIES PG&E's Motion for Partial Summary Judgment.


IT IS SO ORDERED.


All Citations


146 F.Supp.3d 1170


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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57 Cal.App.3d 538, 129 Cal.Rptr. 361


JIMMIE TRAMMELL, Plaintiff and Appellant,
v.


WESTERN UNION TELEGRAPH COMPANY, Defendant and Appellant


Civ. No. 34929.
Court of Appeal, First District, Division 2, California.


April 12, 1976.


SUMMARY


The addressee of a telegram that recalled him to work after a year's layoff sued the telegraph
company for compensatory damages, alleging that the telegram had been delivered to the wrong
person and that such negligence on the part of the telegraph company had caused him to be
terminated by his former employer. The addressee also sued for punitive damages, alleging malice
and oppression by the telegraph company in misrepresenting to his former employer that the
telegram had been duly delivered. For the type of telegram sent by the employer, there was a
tariff provision limiting the telegraph company's liability to $500. The jury awarded compensatory
damages of $13,540 and punitive damages of $50,000. The trial court granted the telegraph
company's motion for judgment notwithstanding the verdict on the issue of the punitive damages,
but denied the motion on the issue of compensatory damages in excess of $500, and judgment was
entered accordingly. (Superior Court of Alameda County, No. 421081, Charles Zook F. Sutton,
Judge.)


On appeal by both parties, the Court of Appeal affirmed the judgment notwithstanding the verdict
with respect to the punitive damages and reversed the judgment for compensatory damages to
the extent that they exceeded $500. Noting that the addressee's complaint of unreasonableness
of the limitation-of-liability provision should first be raised with the Public Utilities Commission
and then, if unsuccessful, with the Supreme Court by petition for writ of mandate, the court also
rejected two other arguments advanced by the addressee as not adhering to theories presented in
the trial court. As against the argument that a limitation-of-liability provision does not apply to
an addressee of a telegram who has no knowledge of the provision and does not assent to it, the
court held that such a provision, as an inherent part of the rates established in *539  a telegraph
company's tariff, has the force and effect of law and is binding on the public generally, regardless
of their knowledge or affect. The court also held that, since there was no substantial evidence
of malice or oppression on the part of the telegraph company's employees, the verdict awarding
punitive damages was properly overruled by the trial court.(Opinion by Bray, J., *  with Taylor, P.
J., and Rouse, J., concurring.)
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* Retired Presiding Justice of the Court of Appeal sitting under assignment by the Chairman
of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Telegraphs and Telephones § 7--Actions--Nondelivery of Telegram-- Limitation of Telegraph
Company's Liability to Addressee.
In an action against a telegraph company by the addressee of a telegram recalling him to work after
he had been laid off for a year, the fact that he was terminated because the telegram was delivered to
the wrong person and the addressee never received it did not entitle him to compensatory damages
exceeding $500, where the tariff in effect at the time restricted the telegraph company's liability
to that amount for mistakes in delivery or for nondelivery of the type of telegram addressed to
him, namely, one that was not specially valued and was paid for by the sender at the unrepeated
message rate.


(2a, 2b)
Telegraphs and Telephones § 6--Stipulations Against Liability-- Telegraph Companies.
Limitation-of-liability provisions, as an inherent part of the rates established in a telegraph
company's tariff, have the force and effect of law and are binding on the public generally, including
senders, recipients, and addressees of telegrams, whether or not they know of or assent to such
provisions.


[See Cal.Jur.2d, Telegraphs and Telephones, §§ 32, 33; Am.Jur.2d, Telecommunications, § 66.]


(3)
Telegraphs and Telephones § 5--Rights, Duties, and Liabilities-- Telegraph Companies.
The terms and conditions upon which a telegram is sent are fixed, not by the parties to the
transaction, but by the law as prescribed by the Public Utilities Commission in approving the tariff
of classifications, rates, and liabilities. *540


(4)
Telegraphs and Telephones § 6--Stipulations Against Liability-- Procedure for Complaints of
Unreasonableness--Telegraph Companies.
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A complaint of unreasonableness in a limitation-of-liability provision set forth in the tariff
approved for telegraph companies by the Public Utilities Commission with respect to nondelivery
of a message received for transmission at the unrepeated message rate should first be directed to
the Public Utilities Commission, which, under section 35 of the Public Utilities Act (now Pub.
Util. Code, § 761), is vested with jurisdiction to make such determination. If after complaint to the
commission a party is still dissatisfied, he is free to invoke the appropriate extraordinary remedy
by writ of mandamus from the Supreme Court under Pub. Util. Code, § 1759.


(5a, 5b)
Appellate Review § 56--Presenting Questions in Trial Court-- Adherence to Theory of Case--
Gross Negligence of Telegraph Company.
In an action for compensatory damages against a telegraph company by the addressee of a telegram
recalling him to work after he had been laid off for a year, the addressee, whose employment
was terminated because he never received and therefore never complied with the telegram,
was not entitled to argue, on appeal by the telegraph company from a judgment awarding him
compensatory damages in excess of the limitation specified in the tariff approved by the Public
Utilities Commission, that the telegraph company's conduct had constituted gross negligence and
that the limitation-of-liability provisions in the tariff did not apply to instances of gross negligence,
where, at trial, the theory of gross negligence was neither the basis upon which his cause of action
was founded nor the standard upon which the jury was instructed, but was raised for the first time
on the appeal. Moreover, the tariff provisions, by their wording, did not limit liability merely to
instances of ordinary negligence.


(6)
Appellate Review § 55--Presenting Questions in Trial Court--Adherence to Theory of Case.
The theory upon which a civil case is tried must be adhered to on appeal. A party is not permitted
to change his position and adopt a new and different theory on appeal.


(7)
Appellate Review § 56--Presenting Questions in Trial Court--Adherence to Theory of Case--Basis
of Telegraph Company's Liability.
In an action for compensatory damages against a telegraph company by the addressee of a
telegram recalling him to *541  work after he had been laid off for a year, the addressee, whose
employment was terminated because he never received and therefore never complied with the
telegram, could not successfully argue, on appeal by the telegraph company from a judgment
awarding him compensatory damages in excess of the limitation specified in the tariff approved
by the Public Utilities Commission, that the limitation-of-liability provision in the tariff (referring
only to “mistakes or delays in the transmission or delivery or for nondelivery of any message”)
was inapplicable in his case because the real damage to him arose, not from the nondelivery, but



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPUS761&originatingDoc=I567880e7fadb11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPUS761&originatingDoc=I567880e7fadb11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPUS1759&originatingDoc=I567880e7fadb11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Trammell v. Western Union Tel. Co., 57 Cal.App.3d 538 (1976)
129 Cal.Rptr. 361


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


from the telegraph company's subsequent false report to his former employer that the telegram had
been duly delivered and the telegraph company's later refusal to correct this known falsity, where
the only standard of care upon which the jury was instructed and upon which the jury awarded
the compensatory damages was the standard set forth in Civ. Code, § 2162, relating solely to the
“transmission and delivery of messages.”


(8a, 8b, 8c)
Telegraphs and Telephones § 7--Actions--Nondelivery of Telegram--Punitive Damages.
In an action against a telegraph company by the addressee of a telegram recalling him to work
after he had been laid off for a year, the trial court, despite proof that the addressee had been
terminated because he never received and therefore never complied with a telegram, properly
granted the telegraph company's motion for judgment notwithstanding the jury's verdict awarding
the addressee punitive damages, where the addressee conceded that there was no evidence of fraud,
and where, even if the telegraph company had the duty to the addressee of admitting to his former
employer that the telegram had been delivered to the wrong person and the duty to correct the
mistake (the failure to perform such duties being the basis for the claim for punitive damages), there
was no substantial evidence to show that the telegraph company's operations manager, customer
service manager, or any other involved employee, had acted with either malice or oppression within
the meaning of Civ. Code, § 3294, in not providing information to correct or show the mistake
at an earlier date.


(9a, 9b)
Judgments § 12--Notwithstanding Verdict--Evidence Requirements.
A motion for judgment notwithstanding the verdict should be granted only if a motion for directed
verdict should have been granted, the cardinal requirement for the granting of either motion *542
being the absence of any substantial conflict in the evidence. The court is not authorized to
determine the weight of the evidence or the credibility of witnesses, and even though a court might
be justified in granting a new trial, it would not be justified in directing a verdict or granting
judgment notwithstanding the verdict on the same evidence.


(10)
Judgments § 12--Notwithstanding Verdict--Appellate Review.
A directed verdict or judgment notwithstanding the verdict may be sustained on appeal only when
it can be said as a matter of law that no other reasonable conclusion is legally deducible from the
evidence and that any other holding would be so lacking in evidentiary support that the reviewing
court would be compelled to reverse it or the trial court would be required to set it aside as a
matter of law.
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(11)
Damages § 23--Punitive Damages--“Oppression.”
“Oppression,” in the context of Civ. Code, § 3294, relating to the award of punitive damages,
means subjecting a person to cruel and unjust hardship in conscious disregard of his rights.


(12)
Damages § 23--Punitive Damages--Malice in Fact.
Malice in fact, sufficient to support an award of punitive damages on the basis of malice as that
term is used in Civ. Code, § 3294, may be established by a showing that the defendant's wrongful
conduct was wilful, intentional, and done in reckless disregard of its possible results.


COUNSEL
Nichols, Williams, Morgan & Digardi and J. Michael Brown for Plaintiff and Appellant.
Donahue, Gallagher, Thomas & Woods, John F. Kraetzer and Gary J. Hill for Defendant and
Appellant.


BRAY, J. *


* Retired Presiding Justice of the Court of Appeal sitting under assignment by the Chairman
of the Judicial Council.


Appellant Jimmie Trammell appeals from a judgment of the Alameda County Superior Court after
jury verdict notwithstanding *543  the verdict as to the punitive damages. Also the Western Union
Telegraph Company appeals from the judgment against it.


Issues Presented
1. Western Union's liability was limited to $500.


2. The judgment notwithstanding the verdict was properly granted.


Record
Plaintiff filed a complaint against defendant the Western Union Telegraph Company (hereinafter
“Western Union”) alleging that plaintiff was an employee of Marwais Steel Company (hereinafter
“Marwais Steel”) who would from time to time be laid off from his said employment to be recalled
to work on the basis of seniority; and that on May 5, 1971, Marwais Steel delivered to Western
Union a message regarding his return to work to be delivered to plaintiff. The complaint further
alleged that Western Union so negligently and carelessly transmitted and delivered said telegraph
message as to cause it to be delivered to someone other than plaintiff; and that as a result of
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defendant's carelessness and negligence, plaintiff was deprived of his employment with Marwais
Steel.


In a second cause of action, plaintiff alleged that defendant represented to Marwais Steel that they
had delivered said message to him; that said misrepresentation was made in total disregard of the
consequences to plaintiff and knowing that plaintiff would lose his job thereby; and that defendant
was motivated by malice, ill will, oppression and fraud. Plaintiff prayed judgment for loss of wages
according to proof and for punitive damages in the sum of $100,000. Defendant answered denying
the charging portions of the complaint and alleged that the message was accepted by defendant
subject to the terms of its standard message contract, one of the terms of which was that defendant
should not be liable for nondelivery beyond the sum of $500.


A jury awarded plaintiff the sum of $13,540 plus punitive damages in the sum of $50,000.
Thereafter, the court granted defendant's motion for judgment notwithstanding the verdict on the
issue of punitive damages, and provided that if its judgment in this respect were reversed on appeal,
defendant's motion for a new trial was granted on the ground of insufficiency of evidence to support
the verdict; and denied defendant's *544  motion for a new trial on the issues of compensatory
damages, as well as defendant's motion for judgment notwithstanding the issue of compensatory
damages in excess of $500.


Plaintiff appeals from the judgment notwithstanding the verdict and the alternative order granting
the new trial. Defendant appeals from the portion of the judgment as originally entered relating
to punitive damages and from the portion of the judgment awarding compensatory damages in
excess of $500.


Facts
Plaintiff worked for Marwais Steel as a specialist. In the spring of 1970, there was a substantial
layoff of personnel at Marwais Steel, and Trammell was among those laid off. After the layoff,
Trammell was eligible for rehire from the seniority list when the company had additional work
and needed additional men.


In May 1971, Gus Gustavson, the plant superintendent, had a telegram sent by Mrs. Delores Miller,
the payroll clerk, to Trammell telling him to report to Gustavson. At that time Gustavson had a
position for Trammell.


Mrs. Miller sent a message to Western Union via a direct Telex line from Marwais Steel to the
Western Union office. That message was addressed to 19 or 20 laid off employees, including
Trammell, and read, “Please call Gus Gustavson at 524-7311 regarding return to work.”
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Mrs. Miller testified that Marwais Steel required a “Report delivery get sign on following message”
treatment on such telegrams. She testified that as to the meaning of the terminology used, “We are
asking Western Union to report back to us the message was received and signed before [sic] by
the party sent to”; that the man being called back to work was to sign for the telegram. Western
Union personnel testified that in a “report delivery” telegram, as above, it was proper company
procedure for a responsible adult at the address given on the telegram to sign if the addressee was
not there. Jerry Campbell, Western Union's customer service manager in San Francisco, stated that
the proper company procedure for a situation where only the addressee can sign for the telegram
was for the sender to request instructions be put on the message that a “personal delivery only,
report delivery, get signature” is required. *545


The telegram which Mrs. Miller requested sent to Trammell came back marked “Addressee
unknown.” Mrs. Miller then obtained a more current address, 5909 Dover Street, Oakland, and
had a telegram sent to that address on May 5, 1971. She received notification from Western Union
reading, “Your telegram to Jimmie Trammell delivered at 805P 5TH.” She understood this to mean
that Trammell had received Marwais Steel's message. 1  When Marwais Steel did not hear from
Trammell within 48 hours, he was terminated.


1 Western Union's Campbell testified that this notification was not meant to convey that a
signature was obtained from anyone in particular; that the notification was to be read in
conjunction with the telegram for which it was responding.


In the “report delivery” type of service used in this case, Western Union requires that the messenger
delivering the telegrams get a signature from the person who accepts the telegram on a Western
Union form called a route-call record. The procedure allows the telegram to be left with any
responsible adult at the same address as the addressee of the telegram. After the telegram is
delivered the messenger returns the route-call record to the Western Union office, and the delivery
and its time and date are reported to the sender. The route-call record with the signatures on it is
then given to the delivery clerk in Western Union's Oakland office and filed in a cabinet where
it is retained for six months.


In the instant case, the telegram to Trammell carried an originating wire number, assigned to
the message when it came from Marwais Steel, of L OLD359. The route-call record in this case
contained a space for four telegrams. The bottom space bears the number L OLD359 and shows that
someone whose first name was Robert signed for the telegram. The surname is illegible, although
one witness testified that it looked like “Hanson.” There is no indication on the route-call record
that the telegram was left at an address other than 5909 Dover Street, Oakland. The telegram was
delivered by a messenger with 11 years experience.
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On Wednesday, May 5, 1971, Trammell lived at 5909 Dover Street, Oakland, a small apartment
house with each apartment having its own number. Trammell testified that no friends had stayed
at the apartment, and he knew no one named Robert Hanson or Harmon.


Trammell did not receive the telegram. However, during the weekend of May 8, he learned that a
friend whose seniority number was close to his own had been called back to work. On Monday,
May 10, Trammell *546  went to see Gus Gustavson at Marwais Steel to find out when he would
be called back to work. Gustavson told him that a telegram had been sent, gave him a copy of
the message which Marwais Steel had sent to Western Union, and explained that Trammell was
terminated because he had not reported to work within the specified time. Trammell then went
to the union hall and spoke with his business representative. He wanted his job back and felt
the business representative could talk to Marwais Steel and help him regain his job as he had
not received the telegram. The business representative called Gustavson and then told Trammell
the same thing that Gustavson had, that there was nothing they could do unless Western Union
admitted that they had made a mistake.


Trammell testified that after this he started calling Western Union phone numbers; that every time
he reached one number, he would be given another; that he got the “run around.” Trammell finally
talked to Max Fisher, the Western Union operations manager in Oakland. As operations manager,
Fisher was in charge of general supervision over the operating functions in the main office, as
well as the branch offices and agencies in his area. Trammell testified that he told Fisher that
the only way he could get his job back was if some official with Western Union admitted that a
mistake had been made; that he did not receive the telegram because someone at Western Union
had made a mistake; and that he needed his job because it was his livelihood. Trammell testified
that Fisher told him if Western Union said he received the telegram, then as far as Fisher was
concerned he had received it, and if Trammell cared to take the matter further he should get an
attorney. Trammell stated that he called Fisher again explaining that he would lose his job unless
Fisher gave him a letter saying that Western Union had made a mistake, and that Fisher refused
to do anything for him.


Western Union presented evidence that prior to the incident in question the union had negotiated an
agreement with Western Union resulting in a move of all customer complaint and service activities
from Oakland to San Francisco. Under the union contract all customer service calls were required
to be transferred to customer service in San Francisco. Under certain circumstances, such as when
a customer physically came into the office or when a customer insisted that the complaint be
taken and that he not be switched to San Francisco, the information would be taken down on a
customer inquiry report form and forwarded to San Francisco. This was done in the instant case
by Fisher. *547
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Fisher sent a memorandum of service inquiry, dated May 11, 1971, to Jerry Campbell, customer
service manager in San Francisco. The memorandum indicated that Trammell was inquiring about
a telegram and showed that the inquiry concerned nondelivery of a “report delivery” telegram
addressed to Trammell and sent by Marwais Steel. Subsequently, Trammell's attorney wrote to
Fisher explaining that Trammell had lost his job; that Trammell had been advised by Marwais
Steel that a telegram had been delivered to him instructing him to return to work; that Trammell
denied receiving the telegram; and that the attorney was trying to find out whether the telegram
was delivered to the wrong person or to someone who promised to forward it to Trammell, and
asking Fisher to call him. Fisher forwarded the letter to Campbell and also called the attorney.
Fisher also sent a second memorandum of service inquiry a week to 10 days after the first. It read
in part, “Addressee claims this is an old case and has received no action—claims lost job due to
delivery to wrong person.” On May 27, the attorney sent a letter to Campbell enclosing copies of
the message to Trammell and the report to Marwais Steel. A few days later Western Union went
on strike through July 27.


Fisher testified that he knew that if Trammell could establish that he had not received the telegram,
he could get his job back, and that he knew this was what Trammell was trying to establish. He
knew that he could obtain the telegram identification number from either Marwais Steel or the
San Francisco office, and with the number discover what happened to the telegram by going to the
route-call record file in his own office. However, he did not attempt to locate the records himself,
but referred the matter to San Francisco.


Lester Eustace, the Western Union district manager and Fisher's superior, testified that he first
heard of the case from Fisher a few days after Trammell called Fisher. He approved of what Fisher
did and took no additional action himself. He had no authority over Jerry Campbell.


Jerry Campbell was the customer service manager in San Francisco. It was his responsibility to
coordinate all customer inquiries, to handle inquiries as fast as possible and to make sure that a
customer was notified regarding the facts on the handling of a telegram or given a truthful answer
in regard to an inquiry. He testified that normally he would give a memorandum of service inquiry,
such as the one sent by Fisher, to one of his two staff members to handle. The staff person would
usually send to the bookkeeping department for a copy of the original *548  telegram involved,
and then after getting a copy of the message call to the Oakland office to try to obtain the route-
call record.


In the instant case, Campbell did not remember what he did to attempt to solve the problem when it
was first referred to him. He had no records to indicate whether he did anything at all upon receiving
either the first or second memorandum of service inquiry. There was nothing in the department
records to show that any action was taken. He admitted he knew that there was some question
as to whether the telegram was properly delivered; that Marwais Steel attached importance to the
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notice that delivery had been made; and that Western Union had an obligation to accurately report
the fact of delivery. He or one of his staff knew that Trammell had lost his job when the second
memorandum of service inquiry was received.


He testified that during the Western Union strike, from June 1 to July 27, no work was done in the
customer service department as his staff was on strike and he was assigned to work computers.
The first working day after the strike Campbell sent Trammell's attorney a letter acknowledging
the attorney's letter of May 27, returning the photocopies on which Campbell circled in red the
telegram transmission numbers, enclosing a copy of the route-call card and a copy of the report
delivery, circling in red the identification numbers and showing the signature on the route-call
card, and stating that if he could be of further assistance to contact him. Campbell testified that he
heard nothing further from anyone involved until the lawsuit was filed in March 1972.


1. Western Union's liability was limited to $500.
(1) Western Union contended to the trial court that its liability to Trammell was limited to $500.
The trial court determined that this point had no merit. As will be discussed, this determination
was erroneous and the judgment should be reversed to the extent that it permits recovery of
compensatory damages in excess of $500. 2


2 Western Union concedes that Trammell is entitled to receive the $500 limit of liability
amount.


Pursuant to Public Utilities Code section 489, Western Union's standard form of message contract
was filed with the California Public Utilities Commission (hereinafter “PUC”) as part of its tariff
provisions. 3  *549  The tariff was in effect on May 5, 1971, when the telegram was sent to
Trammell. 4


3 The following are the relevant provisions of the tariff: “(a) The Telegraph Company shall
not be liable for mistakes or delays in the transmission or delivery, or for non-delivery, of
any message received for transmission at the unrepeated-message rate beyond the sum of
five hundred dollars; nor for mistakes or delays in the transmission or delivery, or for non-
delivery, of any message received for transmission at the repeated-message rate beyond the
sum of five thousand dollars, unless specially valued; nor in any case for delays arising
from unavoidable interruption in the working of its lines. [¶] (b) In any event the Telegraph
Company shall not be liable for damage or mistakes or delays in the transmission or delivery,
or for the non-delivery, of any message, whether caused by the negligence of its servants
or otherwise, beyond the actual loss, not exceeding in any event the sum of five thousand
dollars, at which amount the sender of each message represents that the message is valued,
unless a greater value is stated in writing by the sender thereof at the time the message is
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tendered for transmission, and unless the repeated-message rate is paid or agreed to be paid
and an additional charge equal to one-tenth of one per cent of the amount by which such
valuation shall exceed five thousand dollars.”


4 It is undisputed that the telegram to Trammell was received by Western Union for
transmission at the unrepeated message rate from a point in Richmond to a point in Oakland.


Trammell concedes that the limitation of liability provisions exist and that, in a proper case, they
would have the force and effect of law and would be binding. However, Trammell contends that
the limitation of liability provisions do not apply to the instant case because (1) the limitation of
liability provisions do not apply to the addressee of a telegram who had no knowledge of them
and did not assent to them, (2) the limitation of liability provisions do not apply to an error which
could not be prevented by repetition, (3) the limitation of liability provisions do not apply when
there has been gross negligence, and (4) the limitation of liability provisions do not apply to acts
not arising out of errors in transmission or delivery.


(1) (2a) The limitation of liability provisions are applicable to the
addressee of the telegram whether or not he knew of or assented to same.


Public Utilities Code section 489 requires every public utility to file with the PUC a schedule
showing all rates, tolls, charges and classifications, together with all rules, contracts, privileges
or facilities which in any manner affect or relate to rates, tolls, rentals, classifications or service.
Under Public Utilities Code section 761, the PUC must prescribe rules for the performance of any
service by a public utility and the public utility must render such service within the time and upon
the conditions provided in such rules. Pursuant to the above, the tariff, including the provisions
here considered, was filed and approved. (3) Thus, as *550  Western Union properly asserts, it is
the PUC, empowered by the Legislature, and not the parties to the transaction, which by approving
the tariff fixed the terms and conditions upon which a telegram message is sent. The law, not a
contract between the parties, prescribes the classifications, rates and liabilities attendant thereon.
The law applies to the sender and recipient alike.


That such tariffs have the force of law was established in respect to interstate messages in the case
of Western Un. Tel. Co. v. Esteve Bros. & Co. (1921) 256 U.S. 566 [65 L.Ed. 1094, 41 S.Ct. 584].
There an error occurred in the transmission of a telegram from Esteve Bros.' main office to a branch
office. Under the 1910 Act to Regulate Commerce, Western Union had filed a tariff of telegram
and cable rates (which was approved by the Interstate Commerce Commission) which embodied
rules and regulations, including a limit of liability provision similar to the one in the case at bench.
The Supreme Court noted that in sending the message Esteve Bros. did not in fact assent to any
limit of liability as it did not use a telegram blank containing the limitation of liability provision,
nor did Esteve Bros. have actual knowledge of the tariff. The Supreme Court wrote: “... the 'Act
of 1910 was designed to and did subject such companies as to their interstate business to the rule
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of equality and uniformity of rates.' If the general public upon paying the rate for an unrepeated
message accepted substantially the risk of error involved in transmitting the message, the company
could not, without granting an undue preference or advantage extend different treatment to the
plaintiffs here. The limitation of liability was an inherent part of the rate. The company could no
more depart from it than it could depart from the amount charged for the service rendered.


“... Uniformity demanded that the rate represent the whole duty and the whole liability of the
company. It could not be varied by agreement; still less could it be varied by lack of agreement.
The rate became, not as before a matter of contract by which a legal liability could be modified,
but a matter of law by which a uniform liability was imposed. Assent to the terms of the rate was
rendered immaterial, because when the rate is used, dissent is without effect.” ( At pp. 571-572
[65 L.Ed. at pp. 1097-1098].)


Similarly, California cases have held that “A public utility's tariffs filed with the PUC have the
force and effect of law.” (Dollar-A-Day Rent-A-Car Systems, Inc. v. Pacific Tel. & Tel. Co. (1972)
26 Cal.App.3d 454, 457 [102 Cal.Rptr. 651]; see also *551  Waters v. Pacific Telephone Co. (1974)
12 Cal.3d 1 [114 Cal.Rptr. 753, 523 P.2d 1161]; Dyke Water Co. v. Public Utilities Com. (1961)
56 Cal.2d 105, 123 [14 Cal.Rptr. 310, 363 P.2d 326]; Riaboff v. Pacific T. & T. Co. (1940) 39
Cal.App.2d Supp. 775, 778 [102 P.2d 465].)


The California situation is analogous to the regulation of interstate telegram service by the federal
law. In California, the PUC sets and regulates the rates, undoubtedly in part to obtain uniform
and equal rates. (2b) The limitation of liability provisions are an inherent part of the established
rates and have the force and effect of law. As the tariff and the limitation of liability provisions
have the force and effect of law, they are binding on the public generally and necessarily on the
recipient of a telegram.


Persuasive authority for this position comes from the Supreme Court of North Carolina. In Russ
v. Western Union Telegraph Co. (1943) 222 N.C. 504 [23 S.E.2d 681], an addressee sued for
negligent failure to deliver a death message. Western Union claimed limited liability pursuant to
a provision (similar to that in the case at bench) contained in a tariff approved by the state public
utilities commission. In upholding Western Union's contention, the court wrote: “In the enactment
of the above legislation, the General Assembly undoubtedly had in mind the establishment of
uniform service by public utilities, and likewise the establishment of uniform rates for such service
within the prescribed classifications. The classification is made a part of the rate, and the approval
of the tariff schedule makes it the legal standard, which the parties may not vary or change by
agreement. The rate then becomes a matter of law rather than one of contract. The parties agree
with respect to the transmission and delivery of the telegram and its classification. The rate is fixed
by the approved uniform tariff schedule. Assent to the rate is rendered immaterial because when
the rate is used, dissent is without effect. Ita lex scripta est. The classification is a part of the rate;
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likewise the limitation of liability. 'Such limitations are inherent parts of the rates themselves.' State
ex rel. Western Union v. Public Service Comm., 304 Mo. 505, 264 S.W. 669, 672, 35 A.L.R. 328.


“If uniformity is to prevail, the tariff schedule must represent the whole duty and the whole liability
of the company rendering the service. Knight v. Carolina Coach Co., 201 N.C. 261, 159 S.E.
311. Thus, the company is not contracting against its negligence. The law fixes the rate to be
paid and the extent of the liability to be assumed. Neither party is allowed to depart from this
standard of duty and measure of liability. *552  The two are component parts of an integrated
whole. The one is as sacrosanct as the other. The 'rate' as the term is used in the statute with all that
it implies, is withdrawn from the field of agreement. The approved tariff schedule is not subject
to modification or change by the parties. It contains both the legal standard and the limitation of
liability. Annotation, 35 A.L.R. 336.” (At p. 684.)


Also, in Sims v. Western Union Telegraph Company (1963) 37 Misc.2d 943 [236 N.Y.S.2d 192] (a
New York trial court decision), a factual situation similar to the instant case was resolved against
the telegram recipient. There the plaintiff allegedly sustained damage due to the nondelivery of
a telegram from his employer calling him back to work. The court noted that there was a $500
limitation of liability under the state's public service law and that such was analogous to the law
applied in cases arising out of interstate commerce, and therefore that the court should be guided
by the decisions of the United States Supreme Court where applicable. The court stated: “That the
plaintiff as a sendee is bound by the rates and provisions filed with the Federal Communications
Commission (or the P.S.C.) is established law. (Western Union Telegraph Company v. Czizek, 264
U.S. 281, 44 S.Ct. 328, 68 L.Ed. 682; Gardner v. Western Union Telegraph Company, 8 Cir., 231
F. 405; MacDonald v. Western Union Telegraph Company, 176 Misc. 422, 27 N.Y.S.2d 666.)


“The fact that the plaintiff might not have been aware of the regulations as filed does not make the
regulations inapplicable to him. (Western Union Telegraph Company v. Esteve Brothers & Co.,
256 U.S. 566, 41 S.Ct. 584, 65 L.Ed. 1094; Wolynski v. Western Union Telegraph Company, 118
Misc. 115, 192 N.Y.S. 583.)


“


. . . . . . . . . . .
“ ... Once the telegraph company filed its rate with the necessary commission it was the only lawful
rate and the limitation of liability became the lawful condition upon which a message could be sent.
If the public, upon payment of the rate, accepted the risk of error in sending an unrepeated message,
the company could not, without granting an undue preference or advantage to the plaintiff, give the
plaintiff any different treatment than that afforded the public at large. A rate lawfully established
applies equally to all and it represents the whole duty and the whole liability of the company. Thus,
the old common law liability cannot apply. No degrees of liability are expressed in the regulations
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and *553  the courts may not annex conditions to the rate affecting its uniformity and equality.
(Western Union Telegraph Company v. Priester, 276 U.S. 252, 48 S.Ct. 234, 72 L.Ed. 555.)” (At
pp. 194-195.)


Further support for this position is found in the case of Cole v. Pacific Tel. & Tel. Co. (1952) 112
Cal.App.2d 416 [246 P.2d 686], a case concerning a failure to list plaintiff in the yellow pages
and whether a limitation of liability provision filed with the PUC controlled. The court discussed
applicable cases from other jurisdictions upholding the right of regulated utilities to limit their
liability and stated: “The theory underlying these decisions is that a public utility, being strictly
regulated in all operations with considerable curtailment of its rights and privileges, shall likewise
be regulated and limited as to its liabilities. In consideration of its being peculiarly the subject
of state control, 'its liability is and should be defined and limited.' (Correll v. Ohio Bell Tel. Co.,
supra.) There is nothing harsh or inequitable in upholding such a limitation of liability when it is
thus considered that the rates as fixed by the commission are established with the rule of limitation
in mind. Reasonable rates are in part dependent upon such a rule.” (At p. 419.) (See also Davidian
v. Pacific Tel. & Tel. Co. (1971) 16 Cal.App.3d 750 [94 Cal.Rptr. 337].)


And, as recently as 1974 the California Supreme Court noted approvingly that, “The subject of
limitations upon liability of telephone utilities has long been considered to be a proper subject for
commission regulation and supervision, ...” (Waters, supra, at p. 6.)


Although there appear to be no California cases directly concerning the application of limitation
of liability provisions to a third party, not a party to the contract for service with the public utility,
the facts that the California situation is analogous to that of other jurisdictions; that California
cases hold public utility tariffs to have the force and effect of law; and that in California reasonable
rates are in part dependent upon limitation of liability, lead to the conclusion that the recipient of
a telegram is bound by the tariff's limitation of liability provisions. 5  *554


5 It is noted that Hart v. Western Union Telegraph Co. (1885) 66 Cal. 579 [6 P. 637] and
Coit v. Western Union Tel. Co. (1900) 130 Cal. 657 [63 P. 83] (cases concerning telegrams),
are of no aid in determining the issue of whether a recipient of a telegram is bound by the
limitation of liability provisions because both of the cases were before the creation of the
PUC in California and considered the issue of limitation of liability upon a contract theory.


(2) The limitation of liability provisions do apply to
an error which could not be prevented by repetition.


(4) Trammell contends that delivery of a telegram to the wrong person or failure to deliver at all is
not something which could be prevented by using the repeated message rate; 6  and that therefore
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the limitation of liability provisions should only be applied to cases where repetition will afford
some protection against mistake. 7


6 When the sender of a message orders it repeated (and pays the repeated message rate) the
message is telegraphed back to the originating office for comparison.


7 Under the limitation of liability provisions of the tariff, the repeated message rate (which is
higher than the unrepeated message rate) increases the limit of Western Union's liability.


The plain meaning of the limitation of liability provisions in the tariff is that Western Union shall
not be liable beyond $500 for nondelivery of a message received for transmission at the unrepeated
message rate. Essentially what Trammell is contending is that the rule is unreasonable. He is in
the wrong forum to raise such an issue. “Such questions of reasonableness should first be directed
to the Public Utilities Commission which by section 35 of the Public Utilities Act is vested with
jurisdiction to make such determination. [Citation.] If after complaint to the commission, a party
is still dissatisfied, he is free to invoke the appropriate extraordinary remedy.” 8  (


8 Public Utilities Code section 1759 reads: “No court of this State, except the Supreme Court to
the extent specified in this article, shall have jurisdiction to review, reverse, correct, or annul
any order or decision of the commission or to suspend or delay the execution or operation
thereof, or to enjoin, restrain, or interfere with the commission in the performance of its
official duties, except that the writ of mandamus shall lie from the Supreme Court to the
commission in all proper cases.” Cole, supra, at p. 420.) And, in Waters, supra, at page 7,
the court approved this holding. (Also see Pacific Tel. & Tel. Co. v. Superior Court (1963)
60 Cal.2d 426, 430 [34 Cal.Rptr. 673, 386 P.2d 233].)


(3) The limitation of liability provisions do apply to instances of gross negligence.
(5a) Trammell contends that Western Union's conduct constituted gross negligence and that
the tariff provisions limiting liability do not apply where there has been gross negligence.
However, plaintiff pleaded only negligence, not gross negligence, as a ground for the recovery
of compensatory damages. And, the jury was not instructed on gross negligence, but was only
instructed that the standard of care required by *555  law of Western Union was the exercise of
great care and diligence in the transmission and delivery of telegrams. “Gross negligence has been
said to mean the want of even scant care or an extreme departure from the ordinary standard
of conduct.” (Van Meter v. Bent Construction Co. (1956) 46 Cal.2d 588, 594 [297 P.2d 644].)
Clearly in the instant case gross negligence was not the basis upon which the cause of action for
compensatory damages was founded, nor was it the standard upon which the jury was instructed.
( 6) “The rule is well settled that the theory upon which a case is tried must be adhered to on
appeal. A party is not permitted to change his position and adopt a new and different theory on
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appeal.” (Ernst v. Searle (1933) 218 Cal. 233, 240-241 [22 P.2d 715].) ( 5b) As Trammell raises
the theory of gross negligence for the first time on appeal, it must be disregarded.


Moreover, a reading of the provisions of the tariff's limitation of liability provisions reveals that
the provisions do not by their wording limit liability merely to instances of ordinary negligence. In
Stern v. General Telephone Co. (1975) 50 Cal.App.3d 538 [123 Cal.Rptr. 373], the court considered
whether a provision of a telephone company tariff operated to limit liability for gross negligence
as well as negligence. There plaintiff's action was for damages for alleged gross negligence of
the phone company with respect to its obligations to provide phone service. Rule 26 of the phone
company's tariff provided that for interruptions of service the company would allow the customer
a credit on his bill proportionate to the number of days the telephones were out of service. The
final line of the rule read: “'In no case will the credit allowance for any period exceed the total bill
for exchange service for that period.”' (At p. 540, fn. 1.) The court concluded that, “The language
of rule 26 does not provide any basis for drawing a distinction between negligent interruptions and
grossly negligent interruptions.” (At p. 541.) Similarly, the language of the tariff provisions in the
instant case provides no basis for drawing such a distinction.


While Trammell points to Hart, supra, at page 579 and Coit, supra, at page 657, to support his
assertion that gross negligence is not protected by limitation of liability provisions, as these cases
predated the creation of the PUC, no consideration is given therein to the problem with regard to
tariffs on file with the PUC, and the cases are therefore not pertinent. Likewise, plaintiff's reliance
upon Davidian, supra, at page 750, is ill founded as the part of that case to which plaintiff refers is
based upon PUC Decision No. 77406 which specifically is limited in its findings to *556  telephone
corporation services and not to any service rendered by Western Union as a telegraph corporation.
(Telephone Corporations, 71 Cal.P.U.C. 229, 247.)


(4) The limitation of liability provisions are applicable as Western Union's liability,
if any, arises from the transmission and delivery or nondelivery of the messages.


(7) Trammell asserts that the tariff provisions refer to “mistakes or delays in the transmission or
delivery or for nondelivery of any message”; and that in the instant case as the real damage arose
not from the nondelivery but from the subsequent false report of delivery to Marwais Steel and the
later refusal of Western Union to correct this known falsity, the tariff provision limiting liability
is not applicable.


However, Western Union's duty to Trammell is prescribed by Civil Code section 2162, “A carrier
of messages for reward, must use great care and diligence in the transmission and delivery of
messages.” This was the only standard of care upon which the jury was instructed and is the sole
basis of the jury's award of compensatory damages. No duty by Western Union has been shown to
arise independent of the transmission and delivery or nondelivery of the messages. Therefore, the
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actions or failures to act of Western Union subsequent to the nondelivery cannot be an independent
basis of Western Union's liability, and the tariff provisions do apply.


2. The judgment notwithstanding the verdict was properly granted.
(8a) Plaintiff appeals from the judgment notwithstanding the verdict on the issue of punitive
damages, contending that there was substantial evidence for the jury to have made a finding of
malice or oppression.


(9a) “It is settled that a motion for judgment notwithstanding the verdict should be granted only if
a motion for directed verdict should have been granted (DeVault v. Logan (1963) 223 Cal.App.2d
802, 810 [36 Cal.Rptr. 145]) and that the cardinal requirement for the granting of either motion
is the absence of any substantial conflict in the evidence. (Robinson v. North American Life &
Cas. Co. (1963) 215 Cal.App.2d 111, 118 [30 Cal.Rptr. 57].) ( 10) Stated differently, a directed
verdict or judgment notwithstanding the verdict may be sustained only when it can be said as a
matter of law that no other reasonable conclusion is legally deducible from the evidence and that
any other holding would be so *557  lacking in evidentiary support that the reviewing court would
be compelled to reverse it or the trial court would be required to set it aside as a matter of law.
(Scott v. John E. Branagh & Son (1965) 234 Cal.App.2d 435, 437 [44 Cal.Rptr. 384].) ( 9b) The
court is not authorized to determine the weight of the evidence or the credibility of witnesses.
(Palmer v. Agid (1959) 171 Cal.App.2d 271, 276 [340 P.2d 303].) Even though a court might be
justified in granting a new trial, it would not be justified in directing a verdict or granting judgment
notwithstanding the verdict on the same evidence. (Urland v. French (1956) 141 Cal.App.2d 278,
282 [296 P.2d 568].)” (Spillman v. City etc. of San Francisco (1967) 252 Cal.App.2d 782, 786
[60 Cal.Rptr. 809].)


(8b) Civil Code section 3294 defines the standard for the awarding of punitive damages in a case
such as the one at bench as follows: “In an action for the breach of an obligation not arising from
contract, where the defendant has been guilty of oppression, fraud, or malice, express or implied,
the plaintiff, in addition to the actual damages, may recover damages for the sake of example
and by way of punishing the defendant.” In the instant case plaintiff concedes that there was no
evidence of fraud, but claims that there was substantial evidence of malice and oppression. ( 11)
“Oppression” means subjecting a person to cruel and unjust hardship in conscious disregard of his
rights. (Richardson v. Employers Liab. Assur. Corp. (1972) 25 Cal.App.3d 232, 246 [102 Cal.Rptr.
547] (overruled on other grounds, Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 580 [108
Cal.Rptr. 480, 510 P.2d 1032]).) “Malice” as used in Civil Code section 3294 has been defined as
a motive and willingness to vex, harass, annoy or injure. ( Richardson, supra, at p. 245; Haun v.
Hyman (1963) 223 Cal.App.2d 615, 620 [36 Cal.Rptr. 84].) ( 12) “But malice in fact, sufficient
to support an award of punitive damages on the basis of malice as that term is used in Civil Code
section 3294, may be established by a showing that the defendant's wrongful conduct was wilful,
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intentional, and done in reckless disregard of its possible results.” (Toole v. Richardson-Merrell
Inc. (1967) 251 Cal.App.2d 689, 713 [60 Cal.Rptr. 398, 29 A.L.R.3d 988].)


(8c) The conduct which plaintiff asserts as the basis of his claim for punitive damages is the
failure of Western Union to act speedily to admit or correct the mistake made in the delivery of the
telegram. Assuming arguendo that Western Union did have a duty to plaintiff to admit or correct
a mistake made in the delivery, the record still fails to show substantial evidence that Western
Union's employees acted with either *558  malice or oppression in not providing information to
correct or show the mistake at an earlier date.


Plaintiff testified that in his first conversation with Fisher, Fisher told him that if Western Union had
said plaintiff received the telegram, then as far as Fisher was concerned he had received it and he
should get an attorney if he cared to pursue the matter further; and that in his second conversation
with Fisher, Fisher refused to do anything for him. But the evidence is undisputed that Fisher sent
two memorandums of service inquiry to the customer service department, the maximum action
which he was allowed to take on customer complaints under the union agreement with Western
Union. As Fisher, as an employee, was forbidden to take any other action, it cannot be said that
his conduct was either improper or motivated by oppression or malice.


Likewise, there was no evidence from which the jury could infer that Jerry Campbell, Western
Union's customer service manager, acted with malice or oppression. There was no evidence that
Campbell had any knowledge that processing plaintiff's complaint with additional speed would
affect plaintiff's ability to get his job back, nor was there any evidence from which it could be
inferred that in not responding with more speed Campbell acted with malice or oppression towards
plaintiff. The court properly granted Western Union's motion for judgment notwithstanding the
verdict. In view of this decision, it is not necessary for us to consider the appeal from the order
granting a new trial.


The judgment notwithstanding the verdict is affirmed. As Western Union concedes its liability to
Trammell for compensatory damages in the maximum amount allowable under the tariff ($500),
the judgment for compensatory damages is reversed to the extent of recovery above $500, and
that judgment is affirmed.


Defendant Western Union shall recover costs.


Taylor, P. J., and Rouse, J., concurred.
A petition for a rehearing was denied May 12, 1976, and appellant's petition for a hearing by the
Supreme Court was denied July 28, 1976.
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924 P.2d 1071
Colorado Court of Appeals,


Div. II.


U S WEST COMMUNICATIONS, INC., a Colorado corporation, Plaintiff–Appellant,
v.


CITY OF LONGMONT, a Colorado Municipal corporation, Defendant–Appellee.


No. 94CA1102.
|


Nov. 16, 1995.
|


Rehearing Denied Jan. 11, 1996.
|


Certiorari Granted Oct. 15, 1996.


Synopsis
Telephone local exchange carrier (LEC) brought declaratory judgment action against city,
challenging validity of ordinance requiring owners and operators of existing overhead facilities
used for distribution of electricity and transmission or distribution of communications to relocate
facilities underground at their own cost. The District Court, Boulder County, Joseph J. Bellipanni,
J., entered summary judgment for city. Carrier appealed. The Court of Appeals, Marquez, J., held
that: (1) ordinance did not conflict with carrier's tariff, approved by Public Utilities Commission
(PUC), which allowed carrier to charge cost of relocation of existing aerial facilities underground
to persons requesting relocation, and, thus, ordinance was not preempted by tariff as provision
of state law; (2) ordinance was not preempted by Colorado Underground Conversion of Utilities
Act; (3) application of ordinance did not result in taking of carrier's property in violation of State
or Federal Constitution; (4) city did not repudiate existing pole sharing agreement between city
and carrier by passing ordinance; (5) city was not equitably estopped from allocating costs of
relocation to carrier; and (6) ordinance was legislative, rather than quasi-judicial, in nature and,
thus, carrier was not entitled to determination, as to whether city exceeded its jurisdiction and
abused its discretion in passing ordinance, under rule governing actions to determine whether
inferior tribunal exercising judicial or quasi-judicial functions has exceeded its jurisdiction or
abused its discretion.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.
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West Headnotes (31)


[1] Judgment Absence of Issue of Fact
Summary judgment is drastic remedy and is never warranted except on clear showing that
there exists no genuine issue as to any material fact and that moving party is entitled to
judgment as a matter of law.


[2] Judgment Presumptions and Burden of Proof
Party moving for summary judgment has burden of establishing lack of triable issue, and
all doubts as to existence of such issue must be resolved against moving party.


[3] Municipal Corporations Local Legislation
In matter of purely local concern, ordinance of home rule city supersedes conflicting state
statute.


[4] Municipal Corporations Local Legislation
In matters of statewide concern, General Assembly may adopt legislation and home rule
municipalities are without power to act unless authorized by constitution or state statute.


[5] Municipal Corporations Local Legislation
In matters of mixed local and state concern, home rule municipal ordinance may coexist
with state statute as long as there is no conflict between ordinance and statute but, in event
of conflict, state statute supersedes conflicting provisions of ordinance.


[6] Municipal Corporations Local Legislation
For purposes of determining respective authority of General Assembly and home rule
municipalities, determinations of whether particular matter is of local, state, or mixed
concern are to be made on ad hoc basis, taking into consideration facts of each case
and the following factors: whether there is need for statewide uniformity of regulation,
whether municipal regulation has extraterritorial impact, whether subject matter is one
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traditionally governed by state or local government, and whether State Constitution
specifically commits particular matter to state or local regulation.


[7] Municipal Corporations Grants of Franchises or Privileges
Public Utilities Service and Facilities
For purposes of determining respective authority of General Assembly and home rule
municipalities, issues surrounding home rule city's ordinance requiring utility to relocate
its facilities at its own expense involve matters of mixed statewide and local concern;
hence, home rule municipality is free to pass such ordinance to the extent it does not
conflict with state law.


1 Cases that cite this headnote


[8] Electricity Removal or Change of Location of Poles and Other Apparatus
Municipal Corporations Grants of Franchises or Privileges
Telecommunications Preemption;  Interplay of Federal, State and Local Laws
City ordinance, requiring owners and operators of existing overhead facilities used for
distribution of electricity and transmission or distribution of communications to relocate
such facilities underground at their own cost, did not conflict with telephone local
exchange carrier's (LEC) tariff, approved by Public Utilities Commission (PUC), which
allowed carrier to charge cost of relocation of existing aerial facilities underground
to persons requesting relocation, and, thus, ordinance was not preempted by tariff as
provision of state law; term “persons” in tariff was limited to parties identified in earlier
tariff provision, i.e., customers served by such facilities or tract developer. Longmont,
Colo., Ordinance 0–93–02.


[9] Public Utilities Regulation
Public Utilities Service and Facilities
Public Utilities Commission (PUC) has broad authority to regulate public utilities in state,
including authority to order utility to bury or relocate its transmission line.


[10] Public Utilities Regulation
Utility tariff created through exercise of properly delegated legislative authority has force
and effect of state law.
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[11] Public Utilities Regulation
In construing utility tariff that has force and effect of state law, Court of Appeals must give
effect to intent of legislative body, i.e., Public Utilities Commission (PUC), by looking
first at language of tariff.


[12] Public Utilities Regulation
In construing utility tariff that has force and effect of state law, language of tariff must
be read and considered as a whole and, when possible, it should be construed to give
consistent, harmonious, and sensible effect to all of its parts.


1 Cases that cite this headnote


[13] Public Utilities Regulation
In construing utility tariff that has force and effect of state law, in case of ambiguity, court
may be guided by consequences of particular construction.


[14] Public Utilities Regulation
Public Utilities Review and Determination in General
Construction of utility tariff, like that of statute, is question of law and, as such, Court of
Appeals is not wedded to trial court's interpretation.


1 Cases that cite this headnote


[15] Electricity Removal or Change of Location of Poles and Other Apparatus
Municipal Corporations Grants of Franchises or Privileges
Telecommunications Preemption;  Interplay of Federal, State and Local Laws
City ordinance, requiring owners and operators of existing overhead facilities used
for distribution of electricity and transmission or distribution of communications to
relocate such facilities underground at their own cost, was not preempted by Colorado
Underground Conversion of Utilities Act; Act was not exclusive means for relocating
facilities underground. West's C.R.S.A. § 29–8–101 et seq.; Longmont, Colo., Ordinance
0–93–02.
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[16] Eminent Domain Electricity;  Power Lines
Application of city ordinance, requiring owners and operators of existing overhead
facilities used for distribution of electricity and transmission or distribution of
communications to relocate such facilities underground at their own cost, did not result
in taking of telephone local exchange carrier's (LEC) property in violation of State or
Federal Constitution; carrier's statutory statewide franchise was subject to city's reasonable
exercise of its police power, and carrier located its facilities above ground subject to future
city regulations concerning location of facilities as might be required in interest of public
health and welfare. U.S.C.A. Const.Amends. 5, 14; West's C.R.S.A. Const. Art. 2, § 15;
Longmont, Colo., Ordinance 0–93–02.


[17] Municipal Corporations Public Safety and Welfare
Municipal Corporations Public Health
Municipal Corporations Public Morals
Rights and privileges arising from contracts with state are subject to regulations for
protection of public health, public morals, and public safety, in same sense and to
same extent as are all contracts and all property, whether owned by natural persons or
corporations.


[18] Municipal Corporations Effect on Subsequent Exercise of Power of Municipality
Telecommunications Underground Systems
City did not repudiate existing pole sharing agreement between city and telephone local
exchange carrier (LEC) by passing ordinance requiring owners and operators of existing
overhead facilities used for distribution of electricity and transmission or distribution of
communications to relocate such facilities underground at their own cost; by incorporating
relevant portion of then-existing ordinance, agreement was expressly made subject to
lawful exercise of city's police power and, accordingly, since such actions on part of city
were contemplated by agreement, adoption of ordinance could not constitute grounds for
its repudiation. Longmont, Colo., Ordinance 0–93–02.


[19] Estoppel Municipal Corporations in General
Telecommunications Underground Systems
City was not equitably estopped from, by ordinance, allocating costs of required relocation
of overhead communications facilities underground to telephone local exchange carrier
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(LEC), despite contention that carrier, in good faith, relied to its detriment upon its initial
franchise to operate telephone system in city, its current statutory statewide operating
rights, fact that aerial system was permitted use in city's zoning districts, and pole sharing
agreement between city and carrier; rights granted to carrier under initial franchise,
subsequent state franchise, and agreement were all made expressly subject to city's
reasonable exercise of its police power, and zoning allowance of overhead facilities was
subject to rule that right to erect overhead facilities in public rights-of-way could only
be granted by state or local franchise. West's C.R.S.A. § 38–5–101; Longmont, Colo.,
Ordinance 0–93–02.


[20] Estoppel Essential Elements
To support claim of equitable estoppel, the following elements must be established: party
to be estopped must know facts and either intend conduct to be acted upon or so act
that party asserting estoppel must be ignorant of facts, and party asserting estoppel must
reasonably rely on other party's conduct with resultant injury.


[21] Public Utilities Service and Facilities
Right to erect overhead utility facilities in public rights-of-way may only be granted by
state or local franchise.


[22] Electricity Removal or Change of Location of Poles and Other Apparatus
Telecommunications Underground Systems
City ordinance, requiring owners and operators of existing overhead facilities used for
distribution of electricity and transmission or distribution of communications to relocate
facilities underground at their own cost, was legislative, rather than quasi-judicial, in
nature and, thus, telephone local exchange carrier (LEC) was not entitled to determination,
as to whether city exceeded its jurisdiction and abused its discretion in passing ordinance,
under rule governing actions to determine whether inferior tribunal exercising judicial or
quasi-judicial functions has exceeded its jurisdiction or abused its discretion; ordinance
was prospective in nature, generally applicable to all owners and operators of facilities,
and concerned area usually governed by legislation. Rules Civ.Proc., Rule 106(a)(4);
Longmont, Colo., Ordinance 0–93–02.


[23] Municipal Corporations Effect on Subsequent Exercise of Power of Municipality
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Telecommunications Underground Systems
For purposes of telephone local exchange carrier's (LEC) claim seeking determination
that city ordinance, requiring owners and operators of existing overhead facilities used for
distribution of electricity and transmission or distribution of communications to relocate
facilities underground at their own cost, was quasi-judicial act and that city exceeded its
jurisdiction and abused its discretion in passing ordinance, threshold issue was whether, in
enacting ordinance, city council was acting in legislative or quasi-judicial capacity. Rules
Civ.Proc., Rule 106(a)(4); Longmont, Colo., Ordinance 0–93–02.


[24] Municipal Corporations Appeal from Decisions
For purposes of rule governing actions to determine whether inferior tribunal exercising
judicial or quasi-judicial functions has exceeded its jurisdiction or abused its discretion,
predominant consideration in determining whether governmental body has exercised
quasi-judicial function is nature of decision rendered and process by which decision is
reached. Rules Civ.Proc., Rule 106(a)(4).


[25] Municipal Corporations Appeal from Decisions
For purposes of rule governing actions to determine whether inferior tribunal exercising
judicial or quasi-judicial functions has exceeded its jurisdiction or abused its discretion,
quasi-legislative action is usually reflective of some public policy relating to matters of
permanent or general character, is not normally restricted to identifiable persons or groups,
and is usually prospective in nature. Rules Civ.Proc., Rule 106(a)(4).


[26] Municipal Corporations Appeal from Decisions
For purposes of rule governing actions to determine whether inferior tribunal exercising
judicial or quasi-judicial functions has exceeded its jurisdiction or abused its discretion,
quasi-legislative action requires balancing of questions of judgment and discretion, is of
general application, and concerns area usually governed by legislation. Rules Civ.Proc.,
Rule 106(a)(4).


[27] Municipal Corporations Appeal from Decisions
For purposes of rule governing actions to determine whether inferior tribunal exercising
judicial or quasi-judicial functions has exceeded its jurisdiction or abused its discretion,
quasi-judicial action generally involves determination of rights, duties, or obligations of
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specific individuals on basis of application of presently existing legal standards or policy
considerations to past or present facts developed at hearing conducted for purpose of
resolving particular interests in question. Rules Civ.Proc., Rule 106(a)(4).


[28] Municipal Corporations Appeal from Decisions
For purposes of rule governing actions to determine whether inferior tribunal exercising
judicial or quasi-judicial functions has exceeded its jurisdiction or abused its discretion,
existence of statute or ordinance mandating notice and hearing is evidence that
governmental decision is to be regarded as quasi-judicial. Rules Civ.Proc., Rule 106(a)(4).


[29] Electricity Removal or Change of Location of Poles and Other Apparatus
Telecommunications Underground Systems
City ordinance, requiring owners and operators of existing overhead facilities used for
distribution of electricity and transmission or distribution of communications to relocate
such facilities underground at their own cost, was to be presumed constitutional until
such presumption was overcome by proof beyond a reasonable doubt, in telephone local
exchange carrier's (LEC) action against city, challenging validity of ordinance. Longmont,
Colo., Ordinance 0–93–02.


[30] Municipal Corporations Nature and Scope of Power of Municipality
Municipal Corporations Public Safety and Welfare
Basis of exercise of police power is protection of human life and protection of public
convenience and welfare; municipal regulations not having fair relation to these subjects
are unreasonable, but when they fairly tend to promote those objects, they are generally
sustained.


[31] Municipal Corporations Nature and Scope of Power of Municipality
Municipality's protection of aesthetics through promotion of aesthetic values is legitimate
legislative function.


1 Cases that cite this headnote
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Opinion


Opinion by Judge MARQUEZ.


In this action seeking relief pursuant to C.R.C.P. 106(a)(4) and for declaratory judgment, plaintiff,
U S WEST Communications, Inc., appeals from a summary judgment in favor of defendant, City
of Longmont, upholding the validity of an ordinance which requires the owners and operators of
existing overhead facilities used for distribution of electricity and transmission or distribution of
communications to relocate such facilities underground at their own cost. We affirm.


U S WEST is a provider of telephone and telecommunications services to certain businesses and
residences in Longmont. It has erected and maintains utility poles and overhead utility lines in
many parts of Longmont and is one of the largest owners and operators of overhead utility lines
within Longmont.


*1076  Longmont is a home rule municipal corporation under Colo. Const. art. XX, § 6, and
owns and operates an electric utility serving municipal residents. Motivated by a number of
concerns, Longmont embarked upon the “Electric Main Feeder Underground Work Plan” (Plan)
which contemplates the relocation underground of certain existing overhead main feeder facilities
belonging to the city's electric department. Pursuant to the Plan, Longmont anticipates a net
reduction of approximately 300 utility poles from city streets, alleys, and public ways over the
next 10 years.


On February 9, 1993, the city council of Longmont voted unanimously to approve Ordinance
0–93–02 (Ordinance) which amended the Longmont Municipal Code by adding a new chapter
entitled “Relocation Underground of Overhead Electricity and Communications Facilities.”


The Ordinance provides, in pertinent part:


On expiration of the date given in a notice under Section 14.34.050 to relocate underground,
it shall be unlawful for any owner or operator to attach, affix, place, install, use, operate or
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maintain a facility within the street area identified in the notice, unless pursuant to a specific
exception under Section 14.34.040, or a written grant of variance in accordance with Section
14.34.070.


....


After giving notice under Section 14.34.050, the city shall attempt to work with the owner or
operator of a facility so all may relocate underground in a common trench. The city shall pay
for excavation and back fill of a common trench if, within sixty days of mailing of the notice
under Section 14.34.050, the owner or operator makes a written commitment, approved by the
city attorney and electric director, to relocate its facility in a common trench in a manner that
will not delay the relocation of the electric utility line.


Finally, the Ordinance provides that “[e]xcept as otherwise provided, this chapter shall not require
that the city pay for relocation underground of a facility of an owner or operator.”


Violations of the Ordinance are punishable by a fine or by imprisonment or both. Each day a
violation continues constitutes a separate offense. The Ordinance also authorizes the city attorney
to seek damages or equitable relief.


The Ordinance was premised upon findings that relocation underground of overhead facilities
used for distribution of electricity and transmission or distribution of communications “improves
the aesthetics of a community by keeping unsightly poles, lines and related above ground
appurtenances out of the view of the public”; “provides better protection [to the facilities] from
damage due to accidents with vehicles, inclement weather or other causes”; “better protects the
safety of the citizenry of Longmont because of less likelihood of involvement of overhead facilities
in vehicular mishaps, and improvement of visibility along public rights of way, which improves
the operational safety of roads”; “makes [the facilities] less vulnerable to damage from adjacent
property maintenance by the citizenry”; and “will facilitate implementation of [certain] goals of
the Longmont Area Comprehensive Plan.”


In conjunction with the expansion of its civic center, Longmont approved a project to relocate
approximately two blocks (1200 feet) of joint use facilities. Twenty-three poles owned by
Longmont but containing U S WEST facilities were to be removed. The cost for U S WEST to
place those facilities underground would be approximately $67,000.


Although notified of the project, because of its concern for the possible statewide implications of
compliance with an ordinance requiring it to bear the cost of relocation, U S WEST challenged the
ordinance. U S WEST neither made a request to reroute the facilities affected by the civic center
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improvements to above ground locations, nor did it seek a two-year extension of time for use of
the existing civic center facilities, as permitted by the Ordinance.


In March 1993, U S WEST brought suit pursuant to C.R.C.P. 106(a)(4) and for declaratory,
injunctive, and monetary relief challenging the Ordinance on the grounds, inter  *1077  alia, that it
was preempted by Exchange & Network Services Tariff Colorado PUC No. 8 § 4.6 (Tariff 4.6) and
by the general jurisdiction of the Public Utilities Commission (PUC) over the facilities, services,
rates, and charges of U S WEST, that application of the Ordinance results in an unconstitutional
taking of property, that Longmont exceeded its jurisdiction and abused its discretion while acting
in a quasi-judicial manner, that Longmont is estopped from applying the ordinance to U S WEST,
and that Longmont breached a pole sharing agreement with U S WEST.


The trial court granted summary judgment for Longmont.


I.


Asserting various grounds, U S WEST seeks a reversal of the summary judgment in favor of
Longmont. We conclude that summary judgment was appropriate.


[1]  [2]  Summary judgment is a drastic remedy and is never warranted except on a clear showing
that there exists no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law. The moving party has the burden of establishing the lack of a triable
issue, and all doubts as to the existence of such issue must be resolved against the moving party.
Churchey v. Adolph Coors Co., 759 P.2d 1336 (Colo.1988).


Here, the trial court determined that there were no genuine issues of material fact and that the
parties so agreed. U S WEST does not contend otherwise on appeal.


A.


U S WEST first contends that the Ordinance is preempted by conflicting provisions of state law,
that the matters addressed by the Ordinance are subjects within the authority of the PUC, and that
such matters have been dispositively addressed by the PUC in its promulgation of Tariff 4.6. We
disagree.


Tariff 4.6(A)(1) provides:
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Where a special type of construction is desired by a customer, such as where
underground construction is requested in locations where aerial construction
would be regularly used, or where conditions imposed by the customer involved
excessive costs, or where underground construction is legally required by
ordinance, covenant, tract restriction or otherwise, the customer or customers
served by such facilities or the tract developer shall be required to pay
the difference between the cost of the underground or other special type
of construction and the average cost of construction normally used by the
Company. (emphasis added)


In addition, Tariff 4.6(A)(2) provides:


Where existing aerial facilities are requested to be relocated underground in an
area where the Company would not, except for such request, relocate its facilities
underground, the Company may charge the cost of such relocation to the persons
requesting the relocation of such facilities. (emphasis added)


In determining the respective authority of the General Assembly and home rule municipalities, the
Colorado Supreme Court has recognized three broad categories of regulatory matters: (1) matters
of local concern; (2) matters of statewide concern; and (3) matters of mixed state and local concern.
Denver v. State, 788 P.2d 764 (Colo.1990).


[3]  [4]  In a matter of a purely local concern, an ordinance of a home rule city supersedes
a conflicting state statute, Voss v. Lundvall Brothers, Inc., 830 P.2d 1061 (Colo.1992), while
in matters of statewide concern, the General Assembly may adopt legislation and home rule
municipalities are without power to act unless authorized by the constitution or state statute.
Denver v. State, supra.


[5]  In matters of mixed local and state concern, a home rule municipal ordinance may coexist
with a state statute as long as there is no conflict between the ordinance and the statute, but, in the
event of a conflict, the state statute supersedes the conflicting provisions of the ordinance. Voss v.
Lundvall Brothers, Inc., supra; see also Colo. Const. art. XX, § 6.
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*1078  1.


Here, we perceive no error in the trial court's determinations that relocation of a utility's facilities
located in a public right-of-way is a matter of mixed local and statewide concern and that, by its
very terms, the grant of authority to the PUC by Colo. Const. art. XXV is limited by the power of
municipalities to exercise reasonable police powers.


Initially, we note that U S WEST does not contest Longmont's authority to require the underground
relocation under a reasonable exercise of its police powers. Rather, it questions whether Longmont
can require U S WEST to relocate an entire aerial system at its own expense.


[6]  Determinations of whether a particular matter is of “local,” “state,” or “mixed” concern are to
be made on an ad hoc basis, taking into consideration the facts of each case, Denver v. State, supra,
and the following factors: (1) whether there is a need for statewide uniformity of regulation; (2)
whether the municipal regulation has an extraterritorial impact; (3) whether the subject matter is
one traditionally governed by state or local government; and (4) whether the Colorado Constitution
specifically commits the particular matter to state or local regulation. Voss v. Lundvall Brothers,
Inc., supra.


Colo. Const. art. XXV, adopted in 1954, provides in part:


[A]ll power to regulate the facilities, service and rates and charges therefor, including facilities
and service and rates and charges therefor within home rule cities and home rule towns, of every
corporation, individual, or association of individuals, wheresoever situate or operating within
the State of Colorado, whether within or without a home rule city or home rule town, as a public
utility, as presently or as may hereafter be defined as a public utility by the laws of the State of
Colorado, is hereby vested in such agency of the State of Colorado as the General Assembly
shall by law designate.


Until such time as the General Assembly may otherwise designate, said authority shall be vested
in the Public Utilities Commission of the State of Colorado; provided however, nothing herein
shall affect the power of municipalities to exercise reasonable police and licensing powers, nor
their power to grant franchises; and provided, further, that nothing herein shall be construed to
apply to municipally owned utilities. (emphasis added)


Cases addressing situations involving public utilities and concerns of municipalities have
implicitly recognized that the matters involved are of mixed state and local concern. This
recognition is apparent in Denver v. Mountain States Telephone & Telegraph Co., 754 P.2d 1172,
1176 (Colo.1988), where the court held, in accordance with the common law rule, that: “In the
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absence of a contract, franchise agreement, or statute to the contrary ... a utility [must] pay the
cost of relocating its facilities from a public street whenever the municipality requires it in the
exercise of its police power to protect the public health, safety, or convenience.” (emphasis added)
See also Norfolk Redevelopment & Housing Authority v. Chesapeake & Potomac Telephone Co.,
464 U.S. 30, 35, 104 S.Ct. 304, 307, 78 L.Ed.2d 29, 34 (1983) ( “Under the traditional common-
law rule, utilities have been required to bear the entire cost of relocating from a public right-of-
way whenever requested to do so by state or local authorities.”); see generally 12 E. McQuillan,
Law of Municipal Corporations § 34.74a (3d ed. 1986 rev. vol.).


It is true that the court held, in Englewood v. Mountain States Telephone & Telegraph Co., 163
Colo. 400, 405, 431 P.2d 40, 42 (1967), that a statutory statewide franchise agreement, see § 38–
5–101, et seq., C.R.S. (1982 Repl.Vol. 16A), permits a utility “not only to maintain its facilities in
plaintiff's public ways, but also [grants] the right to construct and operate additional ones therein
without obtaining a city franchise.” Additionally, the court there stated that a statewide telephone
system is also a matter of statewide concern heavily outweighing any possible municipal interest.
Nevertheless, the Englewood court also stated that the state franchise there at issue was “perfectly
consistent with [the] position that the city may require, under its police power, reasonable acts on
the part of *1079  anyone using its streets”; and that, for example, it could require “the reasonable
regulation of objects which may be placed in its streets and alleys.” Englewood v. Mountain States
Telephone & Telegraph Co., 163 Colo. at 407, 431 P.2d at 43. Cf. People ex rel. Public Utilities
Commission v. Mountain States Telephone & Telegraph Co., 125 Colo. 167, 243 P.2d 397 (1952)
(holding, prior to the adoption of Colo. Const. art. XXV, that the PUC was the sole regulatory
body empowered to regulate the rates and business of the telephone company and that a home rule
municipality had no power to attempt such regulation).


In Denver & Rio Grande Western R.R. Co. v. Denver, 673 P.2d 354 (Colo.1983), the supreme court
held that the construction and apportionment of costs for a railroad crossing viaduct was a matter
of mixed local and statewide concern subject to the preemptive jurisdiction of the PUC. The court
expressly rejected the argument that the power to regulate construction of the viaduct was within
the municipality's authority; nevertheless, it also held that the construction and apportionment of
costs for viaducts was a matter of mixed local and statewide concern.


[7]  Furthermore, while U S WEST is concerned about possible statewide implications of having
to pay the cost of relocation if other municipalities adopt similar legislation, it does not contend
that Longmont's ordinance has any extraterritorial impact. And, while U S WEST raises the
specter of statewide rate increases to finance the cost of relocation, that possibility does not
eliminate Longmont's concern for the reasonable regulation of the location of objects in its streets.
Accordingly, we hold, as did the trial court, that the issues surrounding a home rule city's ordinance
requiring a utility to relocate its facilities at its own expense involve matters of mixed statewide
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and local concern. Hence, a home rule municipality is free to pass such an ordinance to the extent
it does not conflict with state law.


2.


Since the matters addressed by the Ordinance are of mixed local and statewide concern, the issue
becomes whether it conflicts with, and thus is preempted by, state law. We conclude that it is not
preempted.


A.


[8]  U S WEST's first basis for its claim of preemption is an asserted conflict with the tariff
provisions promulgated by the PUC. We perceive no such conflict.


[9]  The PUC has broad authority to regulate public utilities in this state, Montrose v. Public
Utilities Commission, 629 P.2d 619 (Colo.1981), including the authority to order a utility to bury
or relocate its transmission line. Mountain View Electric Ass'n v. Public Utilities Commission, 686
P.2d 1336 (Colo.1984).


[10]  U S WEST tariffs promulgated by the PUC set forth certain rates, terms, and conditions of
service. A tariff created through the exercise of properly delegated legislative authority has the
force and effect of state law. See Shoemaker v. Mountain States Telephone & Telegraph Co., 38
Colo.App. 321, 559 P.2d 721 (1976). Since U S WEST asserts that Tariff 4.6 was so created, and
Longmont does not contest the issue, we assume for purposes of summary judgment that the tariff
in question has the force and effect of state law.


[11]  [12]  [13]  In view of this assumption, we conclude that standard principles of statutory
construction apply to the interpretation of the tariff. Hence, we must give effect to the intent
of the legislative body, i.e., the PUC, by looking first at the language of the tariff. Further, its
language must be read and considered as a whole, and, when possible, it should be construed to
give consistent, harmonious, and sensible effect to all of its parts. In case of ambiguity, a court
may also be guided by the consequences of a particular construction. See Brooke v. Restaurant
Services, Inc., 906 P.2d 66 (Colo.1995).


[14]  In addition, the construction of a tariff, like that of a statute, is a question of law, and, as
such, we are not wedded to the trial court's interpretation of Tariff 4.6. See Dunlap v. Colorado
Springs Cablevision, Inc., 855 P.2d 6 (Colo.App.1992).
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*1080  While it is clear under Tariff 4.6(A)(1) that the costs of placing new facilities underground
must be absorbed by either the customers served by the facility or a tract developer, and that the
“persons requesting” shall be responsible for the costs of relocating existing overhead facilities
underground, the terms “persons requesting” are not defined.


U S WEST argues that “persons requesting” in Tariff 4.6(A)(2) includes situations like the instant
case in which a municipality requires lines to be placed underground pursuant to an ordinance.
Longmont, on the other hand, argues that “persons requesting” applies only to situations in which
a customer, tract developer, or similar “natural person” requests such relocation underground.
The trial court held that Longmont was “requiring,” as opposed to “requesting,” relocation, and
that “persons” meant natural persons, as opposed to municipalities. The trial court concluded that
because the Tariff does not apply, there is no conflict with the ordinance. We agree that there is no
conflict, but hold that “persons,” as used in Tariff 4.6(A)(2), is limited to those parties identified
in Tariff 4.6(A)(1), i.e., “customer(s) served by such facilities” or the “tract developer.”


U S WEST relies on General Telephone Co. of Northwest, Inc. v. City of Bothell, 105 Wash.2d
579, 716 P.2d 879 (1986), in which the Washington Supreme Court held that a municipality came
within the purview of a tariff applying to “the owners of real property served along the route of the
constructed facility or to others requesting such relocation construction.” However, the definition
of the term “others” was not an issue in that case. Further, the discussion focused on the definition
of the term “requesting.” Consequently, we do not find that case persuasive.


In our view, Tariff 4.6(A)(1) and (A)(2) must be read together. Tariff 4.6(A)(1) specifically refers
to customer(s) served by the facility or the tract developer who presumably develops an area for the
use of future customers. It is undisputed that Longmont is neither. Tariff 4.6(A)(2) simply continues
without addressing or specifying any other entities. We thus read “persons” in this context to mean
customer(s) served by the facilities or the tract developer.


Pursuant to 4 Code Colo. Reg. 723–2–2.36, “[t]ariff means the entire body of rates, tolls, rentals,
charges, classifications, maps and rules adopted and filed with the” PUC. “Viewed in a broad way,
the utility rate schedule or tariff might be compared with a menu in a restaurant or a price list in a
store. It gives each customer official notice what the charge will be if he selects this or that product
or service.” F. Welch, Cases & Text on Public Utility Regulation 519 (rev. ed. 1968).


These definitions lead us to conclude that tariffs regulate the relationship between a utility and
its customers, rather than its relations to municipalities with whom it has no direct contractual
relationship. Such a reading is consistent with the power of municipalities to exercise their police
powers. See Denver v. Mountain States Telephone and Telegraph Co., supra.
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Accordingly, we hold that the terms “persons,” as used in Tariff 4.6, does not include Longmont.
Therefore, the tariff is not in conflict with the Ordinance and the latter is not preempted.


B.


[15]  U S WEST also argues that the Ordinance is preempted by the Colorado Underground
Conversion of Utilities Act, § 29–8–101, et seq., C.R.S. (1986 Repl.Vol. 12A). We disagree.


The referenced act provides a “procedure” for the conversion of “existing overhead electric
and communication facilities to underground locations by means of improvement district
proceedings.” Section 29–8–102, C.R.S. (1986 Repl.Vol. 12A). However, U S WEST concedes
that the trial court here correctly noted that the statute is not the exclusive means for relocating
facilities underground. Hence, we perceive no basis for finding preemption by virtue of this statute.


II.


[16]  U S WEST next argues that the application of the Ordinance will result in taking of valuable
U S WEST property, in violation of the rights secured to it by the *1081  Fifth and Fourteenth
Amendments and Colo. Const. art. II, § 15. We reject this argument.


As previously discussed, our supreme court held in Englewood, supra, that the statewide franchise
pursuant to which U S WEST is operating does not prevent a municipality, under its police power,
from promulgating and enforcing reasonable regulations regarding objects placed in its streets
and alleys. In addition, the statute creating U S WEST's statewide franchise provides that “[s]uch
lines of telegraph, telephone, electric light, wire or power or pipeline shall be so constructed and
maintained as not to construct or hinder the usual travel on such highway.” Section 38–5–101,
C.R.S. (1982 Repl.Vol. 16A).


[17]  Moreover, even if we assume that U S WEST's statewide franchise was not expressly limited
as such, “[r]ights and privileges arising from contracts with a state are subject to regulations for
the protection of the public health, the public morals, and the public safety, in the same sense
and to the same extent as are all contracts and all property, whether owned by natural persons or
corporations.” New Orleans Gas Light Co. v. Drainage Commission, 197 U.S. 453, 460, 25 S.Ct.
471, 473, 49 L.Ed. 831, 834–35 (1905).


Hence, when U S WEST acquired its state franchise to erect, operate, and maintain its facilities
in Longmont's public ways, it accepted this right “upon the implied condition that it shall be held
subject to the reasonable and necessary exercise of the police power of the state, operating through
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legislative enactment, or municipal action.” Denver v. Denver & Rio Grande R.R. Co., 63 Colo.
574, 578, 167 P. 969, 970 (1917).


Thus, while it is conceded that the franchise U S WEST acquired was property, it was subject to
Longmont's reasonable exercise of its police power. Moffat v. Denver, 57 Colo. 473, 143 P. 577
(1914). Accordingly, when U S WEST located its facilities above ground, it was at the risk that
they might be disturbed at some future time when the municipality might require for a necessary
public use that changes in location be made, and whatever right U S WEST acquired was subject to
such future regulations concerning the location of its facilities as might be required in the interest
of the public health and welfare. See New Orleans Gas Light Co. v. Drainage Commission, supra.


Refusing reimbursement for such expenses is not a taking of property for a public use without
just compensation. Moffat v. Denver, supra; see also New Orleans Gas Light Co. v. Drainage
Commission, supra, 197 U.S. at 462, 25 S.Ct. at 474, 49 L.Ed. at 835 (“uncompensated obedience
to a regulation enacted for the public safety under the police power of the state [is] not taking
property without due compensation”).


III.


[18]  U S WEST further asserts that, by passing the Ordinance, Longmont repudiated an existing
pole sharing agreement between Longmont and itself. We disagree.


Pursuant to either franchise or joint use contract, many utility poles owned by Longmont are
occupied by the overhead facilities of other utilities, including U S WEST and Longmont Cable
Communications Corporation. On July 1, 1929, Longmont and U S WEST's predecessor in
interest, The Mountain States Telephone and Telegraph Company, executed a “Joint Use Contract
for Poles” (pole sharing agreement) to “establish joint use of their respective poles when and where
joint use shall be of mutual advantage.”


The pole sharing agreement provides that “[w]henever a pole owned by the City is used by the
Telephone Company, under the terms of this agreement, the Telephone Company is the licensee,”
and vice versa. However, it also provides that “[e]xcept as herein otherwise expressly provided,
each party shall place, maintain, rearrange, transfer and remove its own attachments ... at its own
expense.”


In addition, the agreement provides:
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No guarantee is given by the owner of permission from property owners,
municipalities or others for the use of its poles by the licensee, and if objection is
made thereto and the licensee is unable satisfactorily *1082  to adjust the matter
within a reasonable time, the owner may at any time upon 60 days notice in
writing to the licensee, require the licensee to remove its attachments from the
poles involved, and the licensee shall, within 60 days after receipt of said notice,
remove its attachments from such poles at its sole expense. Should the licensee
fail to remove its attachments as herein provided, the owner may remove them
at the licensee's expense without any liability whatever for such removal or the
manner of making it, for which expense the licensee shall reimburse the owner
on demand.


Finally, the pole sharing agreement provides:


Except as otherwise herein provided, nothing herein shall be taken to enlarge,
extend, modify or otherwise affect the rights granted by the City to the Telephone
Company or the rights reserved by the City, under the provisions of Ordinance
No. 244, entitled An Ordinance granting certain rights to the Mountain States
Telephone and Telegraph Company, successors and assigns, in the City of
Longmont, State of Colorado....


Ordinance No. 244 granted Mountain States the right to construct, erect, operate, and maintain
poles, wires, cables, underground conduits, manholes, and other telephone fixtures necessary or
proper for the maintenance and operation of a telephone exchange and lines connected therewith
provided, however, that:


all such poles or other fixtures ... shall be placed ... in such a manner as not to
interfere with the usual travel on said streets, alleys and public ways.


Ordinance 244 further provides:


The said Company at all times during the life of this franchise shall be subject
to all lawful exercise of the police power by the City, and to such reasonable
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regulations as the City may by resolution or ordinance hereafter provide.
(emphasis added)


Longmont exercised its right of termination under the pole sharing agreement on February 8, 1993.


By incorporating the relevant portion of Ordinance 244, the pole sharing agreement was expressly
made subject to the lawful exercise of Longmont's police power. Accordingly, since such actions
on the part of Longmont were contemplated by the pole sharing agreement, the adoption of the
Ordinance cannot, as a matter of law, constitute grounds for its repudiation.


IV.


[19]  U S WEST also argues that Longmont is equitably estopped from allocating the costs of
relocation underground to U S WEST because it, in good faith, relied to its detriment upon: (1)
its initial franchise to operate a telephone system in Longmont, pursuant to Ordinance 244; (2) its
current statewide operating rights, pursuant to § 38–5–101; (3) the fact that the aerial system is
a permitted use in each of Longmont's zoning districts; and (4) the pole sharing agreement. We
find no estoppel here.


[20]  In order to support a claim of equitable estoppel, the following elements must be established:
the party to be estopped must know the facts and either intend the conduct to be acted upon or so act
that the party asserting estoppel must be ignorant of the facts, and the party asserting estoppel must
reasonably rely on the other party's conduct with resultant injury. Committee for Better Health
Care v. Meyer, 830 P.2d 884 (Colo.1992).


[21]  The rights granted to U S WEST under its initial franchise, its subsequent state franchise,
and the pole sharing agreement were all made expressly subject to Longmont's reasonable exercise
of its police power. In addition, the alleged fact that Longmont's zoning code allows overhead
facilities to be placed in all districts relevant to this litigation is of little help to U S WEST because
the right to erect overhead facilities in public rights-of-way may only be granted by state or local
franchise. See, e.g., People ex rel. Foley v. Stapleton, 98 Colo. 354, 56 P.2d 931 (1936) (right to
conduct business in a manner that permanently occupies and obstructs a public right-of-way can
only be granted by franchise).


Hence, U S WEST's estoppel claim must fail because, as a matter of law, its claimed *1083
reliance on these aforementioned facts was not reasonable.
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V.


[22]  Finally, U S WEST asserts that, contrary to the decision of the trial court, the Ordinance is a
quasi-judicial act and that U S WEST is entitled to a determination under C.R.C.P. 106(a)(4) that
Longmont exceeded its jurisdiction and abused its discretion. We find no reversible error.


[23]  The purpose of an action brought under C.R.C.P. 106(a)(4) is to determine if an inferior
tribunal, exercising judicial or quasi-judicial functions, has exceeded its jurisdiction or abused its
discretion. Garland v. Board of County Commissioners, 660 P.2d 20 (Colo.App.1982). Thus, the
threshold issue is whether, in enacting the ordinance, the Longmont City Council was acting in a
legislative or quasi-judicial capacity. Landmark Land Co. v. Denver, 728 P.2d 1281 (Colo.1986),
appeal dismissed sub nom. Harsh Investment Corp. v. Denver, 483 U.S. 1001, 107 S.Ct. 3222, 97
L.Ed.2d 729 (1987).


[24]  [25]  [26]  [27]  [28]  The predominant consideration in determining whether a
governmental body has exercised a quasi-judicial function is the nature of the decision rendered
and the process by which the decision is reached. As stated in State Farm Mutual Automobile
Insurance Co. v. Lakewood, 788 P.2d 808, 813 (Colo.1990):


Quasi-legislative action is usually reflective of some public policy relating to matters of a
permanent or general character, is not normally restricted to identifiable persons or groups,
and is usually prospective in nature. Further, quasi-legislative action requires the balancing of
questions of judgment and discretion, is of general application, and concerns an area usually
governed by legislation.


....


Quasi-judicial action, on the other hand, generally involves a determination of the rights, duties,
or obligations of specific individuals on the basis of the application of presently existing legal
standards or policy considerations to past or present facts developed at a hearing conducted for
the purpose of resolving the particular interests in question.


....


The existence of a statute or ordinance mandating notice and a hearing is evidence that the
governmental decision is to be regarded as quasi-judicial.


Here, both the process by which the decision was reached and the nature of the decision rendered
demonstrate that the Longmont City Council exercised a legislative function when it approved
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the Ordinance. The factors cited by the Council as motivating its approval of the Ordinance,
particularly the improvement of the operational safety of roads, illustrate that its decision was
reflective of public policy choices relating to matters of a permanent and general character. Cf.
Public Utilities Commission v. Manley, 99 Colo. 153, 161, 60 P.2d 913, 917 (1936) (“Few matters
are of more general concern to the people of the state than the proper construction and maintenance
of public highways.”).


In addition, the scope of the Ordinance's applicability is not restricted to identifiable persons or
groups, but rather, it applies to an open class consisting of “owners and operators” of facilities
in Longmont. Thus, despite the fact that it is possible to identify the persons who presently stand
to be directly affected by the Ordinance, the composition of the group of “owners and operators”
remains subject to change in the future.


Moreover, the Ordinance's application is inherently prospective in that it is inextricably linked
with the City's continuing plan to relocate the Longmont Electric Department's main feeder lines
underground. Further, the provision of specific exceptions to the Ordinance, the provision of an
application procedure for a variance from its express terms, and the requirement that the City must
work together with “owners and operators” if a timely request is made, all reflect a balancing of
interests involved and, thus, demonstrate that a balancing of questions of judgment and discretion
took place during the process that ultimately led to the approval of the Ordinance.


*1084  The City Council's approval of the Ordinance did not involve a determination of the rights,
duties, or obligations of specific individuals on the basis of the application of presently existing
legal standards or policy considerations to present or past facts. Although the City Council gave
notice and conducted two hearings to allow U S WEST and other interested parties to express their
views concerning the Ordinance, it was not required to do so by statute or preexisting ordinance.


U S WEST argues, based upon §§ 40–3–104; 40–4–101 through 40–4–111; and 40–5–102, C.R.S.
(1988 Repl.Vol. 17), that because the Ordinance “purports to determine whether U S WEST can
charge for the service of undergrounding,” the City Council could approve the Ordinance only
after “notice and a hearing and by applying legal criteria to specific facts.” We decline U S WEST's
invitation to interpret the Ordinance as purporting to determine whether U S WEST can charge for
the service of relocating its lines underground and express no opinion as to the legal consequences
if it did.


Finally, U S WEST argues that the Ordinance is clearly the type of action contemplated by the
Colorado Supreme Court when it stated in Landmark Land Co. v. Denver, supra, 728 P.2d at 1285,
that “[a] point could be reached where the ‘legislation’ is so narrow, so directly pointed at certain
individuals, and so intertwined with an area that is usually judicial in nature that it would be quasi-
judicial in character,” despite meeting the criteria for a legislative act. In our view, this Ordinance
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is prospective in nature, generally applicable to all “owners and operators” of facilities, concerns
an area usually governed by legislation, and thus, is not quasi-judicial in nature.


Accordingly, we conclude that the city council was acting in a legislative capacity when it approved
the ordinance and that, thus, U S WEST was not entitled to certiorari review pursuant to C.R.C.P.
106(a)(4).


[29]  [30]  Since the ordinance represents an exercise of Longmont's legislative prerogative, it is
to be presumed constitutional until such presumption is overcome by proof beyond a reasonable
doubt. Landmark Land Co. v. Denver, supra. “The basis of the exercise of the police power is
the protection of human life and the protection of public convenience and welfare. Municipal
regulations not having a fair relation to these subjects are unreasonable, but when they fairly tend
to promote these objects, they are generally sustained.” Denver v. Denver & Rio Grande R.R. Co.,
supra, 63 Colo. at 579, 167 P. at 970.


[31]  As noted above, in addition to the promotion of public safety, the Ordinance at issue was
also adopted to promote aesthetic values. Such protection of aesthetics is a legitimate legislative
function. Landmark Land Co. v. Denver, supra.


Accordingly, since the adoption of the Ordinance was motivated by valid purposes for the exercise
of a municipality's police power (public safety and aesthetics), we hold that the Ordinance
requiring U S WEST to relocate its facilities at its own cost is necessitated by a reasonable, and
thus constitutionally valid, exercise of Longmont's police power to regulate the health, safety, or
welfare of the citizens.


The judgment is affirmed.


PLANK and HUME, JJ. concur.


All Citations


924 P.2d 1071, Util. L. Rep. P 26,606


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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20 Cal.3d 285, 572 P.2d 43, 142 Cal.Rptr. 429
Supreme Court of California


MICHAEL C. VARJABEDIAN et al., Plaintiffs and Appellants,
v.


CITY OF MADERA, Defendant and Appellant


S.F. No. 23592.
December 9, 1977.


SUMMARY


The trial court entered judgment on a jury verdict in favor of plaintiffs for damages caused by
noxious odors emanating from defendant city's sewage treatment plant, but granted judgment on
the pleadings dismissing plaintiffs' cause of action for inverse condemnation. At the trial, plaintiffs
testified that odors would come and go during the day and were offensive to the senses, destroyed
the comfort and enjoyment of plaintiffs' property and at times caused nausea and made plaintiffs'
eyes water or burn. Numerous witnesses who had been in the vicinity of plaintiffs' home described
the odors as varying from “unpleasant,” to “offensive to the senses,” and to “such that they would
interfere with the comfortable enjoyment of life.” The jury awarded $32,000 damages for the loss
of value to real property, $30,000 damages for the anticipated termination of plaintiffs' California
Veterans Loan benefits and $11,000 damages for personal discomfort. (Superior Court of Madera
County, No. 18659, Dean C. Lauritzen, Judge. * )


The Supreme Court reversed the judgment dismissing the cause of action for inverse
condemnation, and otherwise affirmed. The court rejected defendant's contention that the general
authorization of municipal construction of sewage plants “expressly” sanctions the production of
any particular level of odors within the meaning of Civ. Code, § 3482, providing that nothing
which is done or maintained under the express authority of a statute can be deemed a nuisance.
The court further held that an instruction which simply called for a comparison of the market value
of plaintiffs' land before and after the construction of the sewage plant was erroneous, but since
there was no evidence of negative impact *286  on plaintiffs' property value, to which the jury
was exposed, which did not directly relate to the odors, and considering the totality of the trial
court's instructions, the error was not prejudicial. The court further held the awards of damages
for loss of value of the real property and for the personal discomfort of the individual plaintiffs
was supported by the evidence. With respect to plaintiffs' recovery for the anticipated loss of
their Cal-Vet Loan based on their having to move from their property, the court held the damages
awarded were adequately supported by testimony of a banker that this was the present value of
the additional obligations plaintiffs would incur if forced to refinance their property. The court
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further held that if a plaintiff can establish that his property has suffered a “direct and peculiar and
substantial” burden as a result of recurring odors produced by a sewage facility, recovery under
inverse condemnation is proper, and plaintiffs therefore should have been given the opportunity
to demonstrate that the burden on their property was sufficiently direct, substantial, and peculiar
to state a claim for inverse condemnation.


* Assigned by the Chairman of the Judicial Council.(Opinion by Mosk, J., expressing the
unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Nuisances § 11--Defenses--Governmental Authority--Sewage Treatment.
The general authorization of municipal construction of sewage plants does not “expressly”
sanction the production of any particular level of odors within the meaning of Civ. Code, § 3482,
providing that nothing done or maintained under the express authority of a statute can be deemed
a nuisance. Accordingly, that statute was no defense to an action by property owners against a city
for damages caused by noxious odors emanating from defendant's sewage treatment plant.


(2)
Nuisances § 31--Remedies--Trial--Instructions--Diminution in Value of Property.
In a nuisance action for damages caused by noxious odors emanating from the city's sewage
treatment plant, an instruction was erroneous which simply called for a comparison of the market
value of plaintiffs' property before and after the construction of the plant, since it allowed the jury
to consider decreases in market value caused by considerations that were not *287  nuisances.
However, such error was not prejudicial where there was no evidence of negative impact on
plaintiffs' property value, to which the jury was exposed, which did not directly relate to the odors,
and in light of other instructions which tied damages to those proximately caused by a permanent
nuisance.


[Sewage disposal plant as nuisance, note, 40 A.L.R.2d 1177. See also Cal.Jur.2d, Nuisances, §§
61, 63; Am.Jur.2d, Nuisances, §§ 120-125.]


(3)
Nuisances § 30--Remedies--Evidence--Damages--Sewage Plant--Personal Discomfort.
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In a nuisance action for damages caused by noxious odors emanating from a city's sewage
treatment plant, an award of $11,000 for the personal discomfort of plaintiffs was supported by
the evidence, where the testimony of each of the plaintiffs as to the discomfort caused by the
smells was corroborated by several witnesses, and where the continuing occurrence of the stench
was documented in detail by one plaintiff's recollection fortified by a log of the occurrence and
intensity of the smells.


(4)
Nuisances § 30--Remedies--Evidence--Damages--Sewage Plant--Diminution in Value of Property.
In a nuisance action for the damages caused by noxious odors emanating from a city's sewage
treatment plant, an award of $32,000 to plaintiffs for loss in value of their real property was not
excessive and was supported by the evidence, where plaintiffs' expert estimated the decline at
$56,000, and where there was evidence that the odors rendered the premises uninhabitable and
hence salable only to an absentee farmer, which factor could appropriately be considered by a
prospective purchaser and could properly be included in the estimated decline in market value.


(5)
Nuisances § 31--Remedies--Trial--Damages--Sewage Plant--Loss of Real Property Loan.
In a nuisance action for damages caused by noxious odors emanating from a city's sewage
treatment plant, plaintiffs were properly allowed recovery for the anticipated loss of their Cal-
Vet loan, where there was sufficient evidence that if plaintiffs were forced to move from the
property, they would lose the loan, where plaintiff testified there was no way his family could stay
on the property, where the unsuitability of the premises for human habitation was confirmed by
expert testimony, and where the amount of damages was adequately supported by expert *288
testimony that it was the present value of the additional obligations plaintiffs would incur if forced
to refinance their property.


(6a, 6b)
Eminent Domain § 138--Remedies of Owner--Inverse Condemnation-- Pleading--Complaint--
Sufficiency.
It was reversible error for the trial court to enter a judgment on the pleadings dismissing plaintiff's
complaint for inverse condemnation of their property caused by noxious odors emanating from a
city's sewage treatment plant, where the complaint alleged a recurring violation of their property
by a gaseous effluent, where it alleged their land was untenantable for residential purposes, and
where plaintiffs alleged their property was directly in the path of the odors as they were blown
from the sewage facility by prevailing winds. Based on these allegations, plaintiffs should have
been given the opportunity to establish their property suffered a direct, peculiar and substantial
burden as a result of recurring odors produced by the sewage facility.
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(7)
Eminent Domain § 140--Remedies of Owner--Inverse Condemnation--What Constitutes--
Physical Damages.
Physical damage to property is not invariably a prerequisite to compensation under the doctrine
of inverse condemnation.


COUNSEL
Sherwood & Denslow Green for Plaintiffs and Appellants.
Axel E. Christiansen, City Attorney, Parichan, Krebs, Renberg & Eldridge, Parichan, Renberg &
Crossman and Bartow & Christiansen for Defendant and Appellant.


MOSK, J.


Defendant City of Madera appeals from a judgment awarding plaintiffs approximately $73,000
for damages caused by the city's operation of a sewage treatment plant near plaintiffs' property.
Recovery was on a nuisance theory. Plaintiffs cross-appeal from a *289  judgment on the pleadings
for defendant on plaintiffs' cause of action in inverse condemnation.


We conclude that the court erred in its instructions on the measure of nuisance damages, but the
error was not prejudicial. Defendant's other allegations of error are not meritorious, and thus the
judgment on the nuisance theory must be affirmed. However, defendant's motion for judgment
on the pleadings on the inverse condemnation claim should have been denied, and therefore the
judgment on that count must be reversed. 1


1 The motion for judgment on the pleadings was orally granted at the outset of trial. A minute
order to this effect was entered, but the ruling was not carried over into the formal judgment
recorded in the judgment book. Although the minute order was not appealable (Old Town
Dev. Corp. v. Urban Renewal Agency (1967) 249 Cal.App.2d 313, 317 [57 Cal.Rptr. 426]),
the court's failure to include a dismissal of the cause of action in inverse condemnation in the
judgment on the verdict was inadvertent. In addition, the issues presented by the challenged
ruling are briefed and ready for decision. In these circumstances it is appropriate to preserve
the appeal by amending the judgment to reflect the manifest intent of the trial court, and we
shall so order. (Tenhet v. Boswell (1976) 18 Cal.3d 150, 153-155 [133 Cal.Rptr. 10, 554 P.2d
330], and cases cited.)


Plaintiffs Michael and Judith Ann Varjabedian acquired a vineyard of approximately 80 acres in
Madera County, and in 1971 moved onto the property with their 3 children. In 1972 defendant city
began operation of a new waste water treatment plant on land located some 600 feet from plaintiffs'
residence. The plant emits odors which are blown onto plaintiffs' property by the prevailing winds.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=249CAAPP2D313&originatingDoc=I9d1deef4facb11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_317&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_317 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=249CAAPP2D313&originatingDoc=I9d1deef4facb11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_317&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_317 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967110808&pubNum=227&originatingDoc=I9d1deef4facb11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=18CALIF3D150&originatingDoc=I9d1deef4facb11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_153&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_153 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976133651&pubNum=661&originatingDoc=I9d1deef4facb11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976133651&pubNum=661&originatingDoc=I9d1deef4facb11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Varjabedian v. City of Madera, 20 Cal.3d 285 (1977)
572 P.2d 43, 142 Cal.Rptr. 429


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


The Varjabedians noticed septic smells on their property as soon as sewage was delivered to the
new plant in June 1972. There followed a lengthy period during which they repeatedly complained
of the odors to city officials and were told that corrective efforts were being made and assured
that the plant would eventually be odor-free. On advice of counsel, Michael Varjabedian began to
keep a log of the occurrence and intensity of the smells, and of his attempts to persuade the city
to remedy the situation. Finally, in July 1973 the instant lawsuit was filed against the city by all
five family members.


In their complaint, plaintiffs set forth four theories of recovery: negligence in the design,
construction and operation of the plant; maintenance of a nuisance; maintenance of a dangerous
and defective condition; and inverse condemnation. When the case came to trial in June 1974,
plaintiffs voluntarily dismissed the causes of action for *290  negligence and maintenance of
a defective condition. 2  The remaining two counts were the object of defendant's motion for
judgment on the pleadings. The trial judge granted the motion as to the inverse condemnation
theory, stating his belief that recovery on that cause required “physical damage to the property.”


2 A cross-complaint by the city against the designers and builders of the plant, as well as cross-
complaints between those cross-defendants, were severed for purposes of trial and are not
before us on this appeal.


As to the nuisance cause of action the motion was denied, and the case went to trial on that theory.
Plaintiffs sought recovery for permanent diminution in the value of their property caused by the
nuisance, as well as compensation for personal discomfort. (Kornoff v. Kingsburg Cotton Oil Co.
(1955) 45 Cal.2d 265, 271-275 [288 P.2d 507].) They further sought special damages for the
anticipated loss of a Cal-Vet loan (Mil. & Vet. Code, § 984 et seq.) which financed the purchase
of the bulk of the vineyard. In support of this claim, plaintiffs contended they would be compelled
to move off the property and would therefore forfeit their loan under Military and Veterans Code
section 987.2. 3  Damages were requested to cover the cost of refinancing the land purchase at a
higher rate.


3 Military and Veterans Code section 987.2 reads, in relevant part, “The contract made between
the department and purchaser shall provide that the purchaser maintain the farm or home
as his place of residence ....” A waiver of the occupancy requirement “for a period not to
exceed four years on a showing of good cause” is provided in section 986.35.


The jury returned a verdict for plaintiffs awarding damages as follows: $32,000 to the Varjabedians
for the loss in value of their real property; $30,000 special damages for loss of the Cal-Vet loan;
and $11,000 other damages distributed among the five named plaintiffs.


I
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Defendant relies upon alleged error in the instructions to the jury regarding the measure of
property damage for which the city could be liable in nuisance. 4  The challenged instruction read:
“In determining the compensation, if any, to be awarded Plaintiffs for damage to their property
proximately caused by a permanent nuisance, in addition to *291  other damage as to which I
have instructed you or will instruct you, they are entitled to recover the difference, if any, in the
present fair market value of the property as the same would have been without the construction
of the sewage treatment plant by the City of Madera, and the present fair market value after said
plant was constructed and put into operation.”


4 Civil Code section 3479 provides in pertinent part, “Anything which is injurious to health,
or is indecent or offensive to the senses, or an obstruction to the free use of property, so as
to interfere with the comfortable enjoyment of life or property ... is a nuisance.”


This instruction, defendant urges, allowed the jury to include in its calculation of damages a loss of
real property value caused by city operations which by statute do not constitute a nuisance. Civil
Code section 3482 provides that “Nothing which is done or maintained under the express authority
of a statute can be deemed a nuisance,” and the construction of sewage treatment plants by cities
such as Madera is admittedly authorized by statute. (See Gov. Code, §§ 39040, 5  40404, 43601,
43602, 54301, 54309, 54309.1, and 54341.)


5 Section 39040 of the Government Code was repealed by Statutes 1974, chapter 426, section
3, page 1023. (See Cal. Law Revision Com. com. to Gov. Code, §§ 39040-39374, 35 West's
Ann. Gov. Code (1977 supp.) p. 69.)


However, the exculpatory effect of Civil Code section 3482 has been circumscribed by decisions
of this court. In Hassell v. San Francisco (1938) 11 Cal.2d 168, 171 [78 P.2d 1021], we said:
“‘A statutory sanction cannot be pleaded in justification of acts which by the general rules of law
constitute a nuisance, unless the acts complained of are authorized by the express terms of the
statute under which the justification is made, or by the plainest and most necessary implication
from the powers expressly conferred, so that it can be fairly stated that the Legislature contemplated
the doing of the very act which occasions the injury.”’ This interpretation was reiterated in Nestle v.
City of Santa Monica (1972) 6 Cal.3d 920, 938 [101 Cal.Rptr. 568, 496 P.2d 480], and we adhere to
it in the case at bar. A requirement of “express” authorization embodied in the statute itself insures
that an unequivocal legislative intent to sanction a nuisance will be effectuated, while avoiding
the uncertainty that would result were every generally worded statute a source of undetermined
immunity from nuisance liability. 6  *292


6 In support of its interpretation of section 3482, the city relies on Lombardy v. Peter
Kiewit Sons' Co. (1968) 266 Cal.App.2d 599, 605 [72 Cal.Rptr. 240]. In Lombardy, the
plaintiff complained inter alia of the fumes from a nearby freeway, for which he sought
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nuisance damages. The court sustained a judgment on demurrer for the defendants, citing
section 3482. However, the test of authorization stated in Hassel requires a particularized
assessment of each authorizing statute in relation to the act which constitutes the nuisance.
Accordingly, generalizations drawn from statutes authorizing highway construction may not
be applicable to municipal waste water treatment operations. We need not determine here
whether Lombardy errs in applying the standard adopted in Hassel.


(1)Applying the foregoing standard, we reject defendant's theory that the general authorization of
municipal construction of sewage plants “expressly” sanctions the production of any particular
level of odors within the meaning of section 3482. None of the Government Code statutes
under which the city claims to act mentions the possibility of noxious emanations from such
facilities. Nor can we find that such odors were authorized by the “plainest and most necessary
implication” from the general powers there conferred, or that it can be fairly said that the
Legislature contemplated, to any extent, the creation of a malodorous nuisance when it authorized
sewage plant construction. Indeed, one object of such plants is to remove harmful and obnoxious
effluents from the environment.


(2)Defendant argues, however, that the instruction also allowed the jury to consider effects of the
sewage plant on the market value of the Varjabedians' property caused by aspects of the plant
other than its production of odors. It is true that under the instruction, which simply calls for a
comparison of the market value of the Varjabedians' land before and after the construction of the
plant, the jury could have considered decreases in market value provoked by such considerations
as the unappealing aesthetic qualities of the sewer plant or anxiety caused by mere knowledge
of its proximity. Undoubtedly, not all of such factors fall within the definition of nuisance (fn. 4,
ante); in those respects, therefore, the instruction failed to satisfy the requirements of the law of
nuisance quite apart from any issue of statutory authorization under Civil Code section 3482. 7  To
the extent that any of the factors did constitute a nuisance but were expressly authorized by statute,
the instruction erred in allowing their inclusion in the measure of damages.


7 To avoid this error, the instruction should have directed a comparison of the market value
of the property before and after the creation of the nuisance, rather than before and after the
construction of the plant.


We decline to speculate, however, on which of the potentially depressive effects of sewer plant
construction on property values—other than odors—constitute nuisances, or if nuisances, which
are expressly authorized, because of our belief that any error in the instruction in this case was not
prejudicial to defendant. (Cal. Const., art. VI, § 13; Code Civ. Proc., § 475.) There was no evidence
of negative impact on plaintiffs' property value, to which the jury was exposed, which did not *293
relate directly to the odors. The only testimony regarding the nonolfactory impact of the sewer plant
was that of defendant's expert, one Freeman, who estimated that in the absence of constant foul
odors there was no depreciation of the farmland. The testimony of plaintiff's expert, one Salaberry,
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that the sewage plant had caused a depreciation of $56,000 was based solely on the existence of the
smells. Indeed, the court kept Salaberry's written report from the jury because it contained language
which might have misled the jury into estimating damages before and after the construction of the
plant rather than before and after the emission of odors. And although the challenged instruction
gave some sanction to the jury's consideration of precisely the same erroneous comparison, this
tendency was minimized by other instructions which tied damages to those proximately caused by
a permanent nuisance. 8  In the light of the evidence and the totality of the court's instructions, the
potential for prejudice contained in the erroneous instruction on damages was minimal. We do not
believe the error was “likely to mislead the jury and thus become a factor in its verdict.” (Henderson
v. Harnischfeger Corp. (1974) 12 Cal.3d 663, 670 [117 Cal.Rptr. 1, 527 P.2d 353].)


8 Thus the general instructions read to the jury on the issue of damages contained the statement,
“If, under the Court's instructions you find that Plaintiffs, or any of them, are entitled to a
verdict against Defendant, City of Madera, you must award such Plaintiff damages in an
amount that will reasonably compensate him or her for each of the following elements of
claimed loss or harm, provided that you find that it was, or will be suffered by him or her
and proximately caused by the Defendant by the maintenance of a permanent nuisance as
hereinbefore defined.” (Italics added.)


II
Defendant further contends that the awards of damages for loss in value of the Varjabedians'
real property and for the personal discomfort of the individual plaintiffs were unsupported by
the evidence. To the contrary, the record reveals substantial evidence to sustain the verdict in
this regard. (Crawford v. Southern Pacific Co. (1935) 3 Cal.2d 427, 429 [45 P.2d 183].) (3) The
testimony of each of the plaintiffs as to the discomfort caused by the smells was corroborated
by several witnesses, while the continuing occurrence of the stench was documented in tedious
detail by Michael Varjabedian's recollection fortified by his log. The intensity of the odors found
reflection in log notations ranging from “smell” to “very bad” to “horrible.” Even when classified
as mere “smell,” plaintiff testified that the aroma was offensive enough to destroy the comfort and
enjoyment of his home and property. At other times “it *294  was about as much as a person could
stand, you could not be in it too long. You would have to go somewhere for relief.” 9  Physical
reactions of plaintiffs included burning of the eyes and nausea. From this evidence the jury could
have concluded that a nuisance existed which was permanent in nature. (Kornoff v. Kingsburg
Cotton Oil Co. (1952) supra, 45 Cal.2d 265, 268-271.)


9 The testimony is reminiscent of Shakespeare's description in The Merry Wives of Windsor:
“The rankest compound of villanous smell that ever offended nostril.”


(4)As for the depreciation in the value of the land, plaintiffs' expert estimated the decline at
$56,000, nearly twice the jury's ultimate award. While defendant objects to the inclusion in this
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figure of the loss incurred if the premises were uninhabitable and hence salable only to an absentee
farmer, it appears this factor would appropriately be considered by a prospective purchaser and
could properly be included in the estimated decline in market value.


Defendant accompanies its claim of evidentiary insufficiency with an allegation of excessive
damages. This contention was initially presented to the trial court and rejected, in connection with
defendant's motion for a new trial. The judge's decision in this respect is entitled to great weight.
(Bertero v. National General Corp. (1974) 13 Cal.3d 43, 64 [118 Cal.Rptr. 184, 529 P.2d 608, 65
A.L.R.3d 878].) Upon review of the record, we do not find the awards for either the loss of real
property value or the personal discomfort of plaintiffs to be excessive.


III
(5)Defendant next asserts that plaintiffs' recovery for the anticipated loss of their Cal-Vet loan was
speculative and therefore improper (Civ. Code, § 3283). 10  The trial court treated the certainty of
the future loss of the loan as a question of fact for the jury, and instructed as follows: “If, under the
evidence you should find that there is a permanent nuisance, *295  and if you further find that it
is reasonably certain that plaintiffs Michael C. and Judith Ann Varjabedian will by reason thereof
move from their property, then you may consider any damages that it is reasonably certain they
will suffer from the loss of their Cal Vet loan.” The submission of the issue to the jury as a question
of fact was proper (Zerbo v. Electrical Products Corp. (1931) 212 Cal. 733, 735-736 [300 P. 825]),
and the instruction requirement of “reasonable certainty” satisfied Civil Code section 3283. (Cf.
Bellman v. San Francisco H. S. Dist. (1938) 11 Cal.2d 576, 588 [81 P.2d 894].)


10 Defendant relies on Frustuck v. City of Fairfax (1963) 212 Cal.App.2d 345, 367-368 [28
Cal.Rptr. 357], and Engle v. City of Oroville (1965) 238 Cal.App.2d 266 [47 Cal.Rptr. 630].
Frustuck indeed states the rule on speculative damages, but presents an inapposite factual
situation in that the appellate court found no evidence of damage to the plaintiff's property
resulting from increased flowage of water across that property. In Engle, the plaintiffs
claimed damages for loss of prospective profits from a motel which had yet to be built and
for which they had no contractual arrangement or financial backing—damages considerably
more speculative than those the Varjabedians face regarding loss of their loan.


The evidence supported the jury's conclusion as to the certainty of the future damages. Michael
Varjabedian testified there was “no way” his family could stay on the farm, and the unsuitability
of the premises for human habitation was confirmed by the testimony of Salaberry and at least one
other witness. Furthermore, Military and Veterans Code section 987.2 (fn. 3, ante) was properly
introduced as evidence that, if forced to move, the Varjabedians would lose the Cal-Vet loan. For
the first time on its motion for new trial defendant offered an affidavit from an official of the
Department of Veterans Affairs, which, while affirming that the Varjabedians would forfeit their
loan if forced to move, also stated in part that “it is possible that a veteran's application for a
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new and different loan upon a different property would be favorably considered and granted.”
Whatever the probative value of this evidence on the issue of future damages, it should have been
presented at trial.


The total amount of damages awarded for loss of the loan was adequately supported by testimony
of plaintiff's expert, a banker, that this was the present value of the additional obligations the
Varjabedians would incur if forced to refinance their farm. We do not find the amount excessive. 11


11 Defendant, for the first time in its reply brief, raises the argument that plaintiffs should have
been required to minimize the damages involved in refinancing the Cal-Vet loan, either by
selling their farm and purchasing another on which a Cal-Vet loan could be obtained, or by
applying for a temporary waiver of the residency requirement as provided in Military and
Veterans Code section 986.35. Obvious reasons of fairness militate against consideration of
an issue raised initially in the reply brief of an appellant. (Hibernia Sav. and Loan Soc. v.
Farnham (1908) 153 Cal. 578, 584 [96 P. 9]; Kahn v. Wilson (1898) 120 Cal. 643, 644 [53
P. 24].) We therefore do not consider the issue here.


For the above reasons, we affirm in its entirety that portion of the judgment which awards plaintiffs
damages in nuisance. *296


IV
(6a)We turn now to plaintiffs' appeal from the judgment on the pleadings entered against their
claim in inverse condemnation. Despite plaintiffs' successful nuisance recovery, we cannot say on
the basis of the record before us that the challenged ruling, if erroneous, was necessarily harmless.
(See, e.g., Holtz v. San Francisco Bay Area Rapid Transit Dist. (1976) 17 Cal.3d 648, 657 [131
Cal.Rptr. 646, 552 P.2d 430] (prejudgment interest); see also id. at pp. 651-656, and Code Civ.
Proc., § 1036 (formerly § 1246.3) (recovery of certain litigation expenses).) We therefore reach
the issue whether the court erred in denying plaintiffs' claim in inverse condemnation.


Article I, section 19 (formerly art. I, § 14) of the California Constitution requires that “just
compensation” be paid when “private property” is “taken or damaged for public use.” In this case,
the trial judge gave as his reason for denying compensation under this provision plaintiffs' failure
to allege “physical damage to the property” or a “trespass.” Defendant urges no other grounds in
support of the judgment, and we consider none.


(7)In assessing whether plaintiffs' allegations may serve as a basis for inverse liability, we note
that physical damage to property is not invariably a prerequisite to compensation. (See Breidert
v. Southern Pac. Co. (1964) 61 Cal.2d 659 [39 Cal.Rptr. 903, 394 P.2d 719]; Southern Cal.
Edison Co. v. Bourgerie (1973) 9 Cal.3d 169 [107 Cal.Rptr. 76, 507 P.2d 964].) Rather, the
determination of the scope of the just compensation clause rests on its construction “‘as a matter
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of interpretation and policy.”’ (Holtz v. Superior Court (1970) 3 Cal.3d 296, 303 [90 Cal.Rptr.
345, 475 P.2d 441] (hereinafter Holtz I).) The contending policies which guide that construction
have often been described as follows: “‘on the one hand the policy underlying the eminent domain
provision in the Constitution is to distribute throughout the community the loss inflicted upon
the individual by the making of the public improvements. ... On the other hand, fears have been
expressed that compensation allowed too liberally will seriously impede, if not stop, beneficial
public improvements because of the greatly increased cost.”’ (Albers v. County of Los Angeles
(1965) 62 Cal.2d 250, 263 [42 Cal.Rptr. 89, 398 P.2d 129], quoting from Bacich v. Board of Control
(1943) 23 Cal.2d 343, 350 [144 P.2d 818].)


(6b)Several factors present militate in favor of a distribution throughout the relevant community
of the type of loss involved here. *297  Plaintiffs' claim stems from the recurring violation of
their property by a gaseous effluent. As such, the injury is not far removed from those core cases
of direct physical invasion which indisputably require compensation. (See, e.g., Frustuck v. City
of Fairfax (1963) supra, 212 Cal.App.2d 345, 369-370; Podesta v. Linden Irr. Dist. (1956) 141
Cal.App.2d 38 [296 P.2d 401]; United States v. Causby (1946) 328 U.S. 256 [90 L.Ed. 1206, 66
S.Ct. 1062]; Michelman, Property, Utility, and Fairness: Comments on the Ethical Foundations of
“Just Compensation” Law (1967) 80 Harv.L.Rev. 1165, 1226-1229.) Thus, damage from invasions
of water or other liquid effluents often provides the basis for inverse liability. (See, e.g., Bauer v.
County of Ventura (1955) 45 Cal.2d 276 [289 P.2d 1]; Clement v. State Reclamation Board (1950)
35 Cal.2d 628 [220 P.2d 897]; Sheffet v. County of Los Angeles (1970) 3 Cal.App.3d 720 [84
Cal.Rptr. 11]; Ambrosini v. Alisal Sanitary Dist. (1957) 154 Cal.App.2d 720 [317 P.2d 33].) 12


Moreover, plaintiffs' complaint which includes, inter alia, the claim that their land was made
“untenantable for residential purposes” is clearly sufficient to depict a permanent and “substantial
impairment” in their use of the land. (Cf.


12 While many of these cases involve permanent changes in the physical contours of land
or physical damage to crops—not present here—these factors have not been regarded as
indispensable in other cases in which recurring invasions of waters impair the use and thereby
the value of property. (See Dunbar v. Humboldt Bay Mun. Wat. Dist. (1967) 254 Cal.App.2d
480 [62 Cal.Rptr. 358].) Breidert v. Southern Pac. Co. (1964) supra, 61 Cal.2d 659.)


At the same time, fears that “compensation ... will seriously impede, if not stop” the beneficial
construction of sewage treatment plants might be realized if courts were to award compensation for
every objectionable odor, however insubstantial or widely dispersed, produced by such facilities.
But the problem of reconciling this consideration with the competing policy of loss-distribution is
not presented in its most difficult form by the appeal of the present judgment, since it appears from
the Varjabedians' allegations that their property may have been peculiarly burdened by the odors
so as to bring the case within the doctrine of Richards v. Washington Terminal Co. (1914) 233 U.S.
546 [58 L.Ed. 1088, 34 S.Ct. 654]. In Richards the plaintiff complained of “inconvenience ... in
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the occupation of his property” caused by “gases and smoke” emanating from a nearby railroad. (
Id. at p. 549 [58 L.Ed. at pp. 1089-1090].) The United States Supreme Court ruled that under the
“taking” clause of the Fifth Amendment to the federal Constitution, the plaintiff could not recover
for “those consequential damages that are necessarily incident to proximity to the railroad ....” (
*298  Id. at p. 554 [58 L.Ed. at p. 1092].) Yet the landowner was entitled to compensation for
“gases and smoke emitted from locomotive engines while in [a] tunnel, and forced out of it by
means of [a] fanning system through a portal located so near to plaintiff's property that these gases
and smoke materially contribute to injure the furniture and to render the house less habitable than
otherwise ....” ( Id. at p. 551 [58 L.Ed. at p. 1090].) Construing federal statutes immunizing the
railroad from nuisance liability “in light of the Fifth Amendment” the court concluded “they do not
authorize the imposition of so direct and peculiar and substantial a burden upon plaintiff's property
without compensation to him.” ( Id. at p. 557 [58 L.Ed. at p. 1093]; see generally Stoebuck,
Nontrespassory Takings in Eminent Domain (1977) pp. 156-158.)


Of course, Richards may be distinguished from this case with respect to the nature of the public
facility involved, or on the ground that there is no device here which directs the noxious gases
onto plaintiffs' property. However, such factual differences do not render the underlying principle
of Richards in applicable to the problem at hand, particularly when it is considered together with
the California Constitution, which protects a somewhat broader range of property values from
government destruction than does the analogous federal provision. (See Reardon v. San Francisco
(1885) 66 Cal. 492, 501 [6 P. 317]; Bacich, supra, 23 Cal.2d at p. 350; Van Alstyne, Statutory
Modification of Inverse Condemnation: The Scope of Legislative Power (1967) 19 Stan.L.Rev.
727, 768-776.) If a plaintiff can establish that his property has suffered a “direct and peculiar
and substantial” burden as a result of recurring odors produced by a sewage facility—that he
has, as in Richards, been in effect “singled out” to suffer the detrimental environmental effects
of the enterprise—then the policy favoring distribution of the resulting loss of market value is
strong ( Holtz I, supra, 3 Cal.3d at pp. 303-304) and the likelihood that compensation will impede
necessary public construction is relatively slight. In these circumstances, the necessity of breathing
noxious sewage fumes may be a burden unfairly and unconstitutionally imposed on the individual
landowner. 13  *299


13 Defendant relies on two cases in which inverse compensation was denied landowners
who claimed damage from the construction of nearby freeways, including damage from
fumes: People v. Symons (1960) 54 Cal.2d 855 [9 Cal.Rptr. 363, 357 P.2d 451], and
Lombardy v. Peter Kiewit Sons' Co. (1968) supra, 266 Cal.App.2d 599. (Lombardy was
disapproved in Southern Cal. Edison Co. v. Bourgerie (1973) supra, 9 Cal.3d 169, 175, to
the extent inconsistent with that opinion.) However, in neither Symons nor Lombardy did the
landowners' allegations reveal the possibility of “direct and peculiar and substantial” damage
from fumes within the meaning of Richards. (See Symons, supra, at p. 860, discussed in
Breidert v. Southern Pac. Co. (1964) supra, 61 Cal.2d at p. 666; Lombardy, supra, at pp.
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602-603, 605.) Symons (at p. 860) specifically denied recovery for “the general diminished
property values due to the construction of the freeway ....” (Italics added.)


Here plaintiffs allege their farm was directly in the path of the odors as they were blown from
defendant's facility by the prevailing winds. Plaintiffs should have been given the opportunity
—through amendment of their pleadings if necessary (cf. MacIsaac v. Pozzo (1945) 26 Cal.2d
809, 815 [161 P.2d 449])—to demonstrate that the burden on their farm was sufficiently direct,
substantial, and peculiar to come within the principle of Richards, as applied above. On that
showing the Varjabedians can base a claim in inverse condemnation. 14  It follows that the trial
court's judgment on that count must be reversed. (See Dragna v. White (1955) 45 Cal.2d 469, 470
[289 P.2d 428]; Chas. L. Harney, Inc. v. Contractors' Bd. (1952) 39 Cal.2d 561, 565 [247 P.2d
913].)


14 Indeed, we note that evidence was taken at the trial on the nuisance theory which tended to
show that the stench of which the Varjabedians complain did not affect other surrounding
properties.


The judgment is amended by adding thereto a paragraph dismissing the fourth cause of action of
the complaint (inverse condemnation) and awarding judgment thereon to defendant. The portion
of the judgment thus added is reversed. The remainder of the judgment is affirmed. Plaintiffs shall
recover their costs on appeal.


Bird, C. J., Tobriner, J., Clark, J., Richardson, J., Manuel, J., and Thompson (Homer B.), J., *


concurred.
* Assigned by the Chairperson of the Judicial Council.


The petition of the defendant and appellant for a rehearing was denied January 5, 1978. Bird, C.
J., did not participate therein. *300


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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JOE VILA, Plaintiff and Appellant,
v.


TAHOE SOUTHSIDE WATER UTILITY et al., Defendants and Respondents.


Civ. No. 10992.
District Court of Appeal, Third District, California.


Apr. 6, 1965.


HEADNOTES


(1)
Public Utilities § 12--Regulation--Exclusiveness of Commission's Jurisdiction.
The Public Utilities Commission does not have exclusive jurisdiction over any and all matters
having any reference to the regulation and supervision of public utilities.


(2)
Waters § 653Public Utilities § 60(2)--Actions--Jurisdiction.
Where no administrative study, survey or investigation was necessary to determine whether a
requested water service connection should be made, the water company's obligation to do so
being clear under its own rules, the superior court had jurisdiction over an action brought by the
prospective water user for a mandatory injunction commanding the water company to provide the
service, for compensatory damages for refusal so *470  to provide service, and for exemplary
damages for the allegedly wilful refusal; the existence and exercise of such jurisdiction is in aid
and not in derogation of the jurisdiction of the Public Utilities Commission.


See Cal.Jur.2d, Waterworks and Water Companies, § 47; Am.Jur., Waterworks and Water
Companies (1st ed § 58).


SUMMARY


APPEAL from a judgment of the Superior Court of El Dorado County. William E. Byrne, Judge.
Reversed with directions.


Action for mandatory injunction to compel a public utility to provide service, for compensatory
damages for refusal to do so, and for exemplary damages. Judgment of dismissal after demurrer
was sustained without leave to amend reversed with directions.
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COUNSEL
Beverly, Riley & Hamilton, Melvin E. Beverly and Harold F. Bradford for Plaintiff and Appellant.
Wilke, Fleury & Sapunor and Joe S. Gray for Defendant and Respondent.


PIERCE, P. J.


The issue we decide on this appeal is whether the superior court has jurisdiction under Public
Utilities Code section 2106 1  over an action brought by a prospective water user (1) for a mandatory
injunction commanding a water company, which is a public utility, to provide water service in
accordance with its unambiguous schedule of rates and rules and regulations on file with the
California Public Utilities Commission (hereinafter the “commission”), (2) for compensatory
damages for refusal so to provide service, and (3) for exemplary damages because of the utility's
alleged wilful refusal so to provide service.


1 Hereinafter, unless otherwise indicated, all section references are to the Public Utilities Code.


Specifically, plaintiff, Joe Vila, owner of an office building within the area served by defendant
Tahoe Southside Water Utility (hereinafter “utility”) 2  complains that he sought for his building
containing rental units a “single service connection” from the utility's available water main which
was refused. Demurrer to plaintiff's first amended complaint (upon the ground that the court was
without jurisdiction) *471  was sustained without leave to amend. Plaintiff has appealed from the
judgment of dismissal which followed. We have concluded that the court does have jurisdiction
over the action and reverse the judgment.


2 Two defendants are named in the complaint: Tahoe Southside Water Utility, sued as a
corporation, and Frank Globin, doing business under that corporate name. We will refer in
this opinion to the utility in the singular.


The first amended complaint in this action (hereinafter referred to as the “complaint”) alleges
that plaintiff is the owner of premises described as Lot F of Lakeview Pines Subdivision, with
improvements consisting of a building containing “spaces designed and intended for use as medical
offices and uses of a similar nature.” It is also alleged that these premises are located within the
boundaries of defendant public utility, which has a “tariff” on file with the commission and that
the utility is required to supply water to plaintiff's premises and has a water main available to
do so. Next alleged is that on November 1, 1963, plaintiff applied for water to be supplied to
said premises through a “single service connection,” which was the type of service the utility was
required to provide under its “tariff,” but that the utility wrongfully refused to supply such service
or any other service except a “multiple service connection.” Plaintiff's premises, so the complaint
alleges, have been deprived of any water supply since November 1, 1963, as a result of which the
building has remained vacant.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPUS2106&originatingDoc=Idbb3b400facc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPUS2106&originatingDoc=Idbb3b400facc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Vila v. Tahoe Southside Water Utility, 233 Cal.App.2d 469 (1965)
43 Cal.Rptr. 654, 58 P.U.R.3d 462


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


The complaint is in three counts, one seeking an injunction, a second, compensatory damages, and
a third, exemplary damages.


The “tariff” referred to in the complaint is, as appears from the argument, a loosely used generic
name for the “schedules showing all rates, tolls, rentals, charges, and classifications collected or
enforced, or to be collected or enforced, together with all rules, contracts, privileges, and facilities
which in any manner affect or relate to rates, tolls, rentals, classifications or service.” These are
required to be filed with the commission by section 489. It is sometimes also called a “schedule of
rates and rules and regulations.” (See In re Moorpark Farmers Water Co. (1926) 29 C.R.C. 132.)
The “tariff” has been lodged with this court. We take judicial notice of it. (Code Civ. Proc., § 1875,
subds. 2 and 3.) On June 20, 1950, by Decision No. 44320, it was ordered by the commission to be
filed (to be effective July 15, 1950). It was so filed. The part pertinent to this inquiry is subdivision
B of Rule and Regulation No. 18. It provides:


“B. Service to Multiple Units on Same Premises.


“Separate houses, buildings, living or business quarters on *472  the same premises or on
adjoining premises, under a single control or management, may be served water at the option of
the applicant by either of the following methods:


“1. Through separate service connections to each or any thereof.


“2. Through a single service connection to supply the entire premises, in which case only one
minimum charge will be applied.


“The responsibility for payment of charges for all water furnished combined units, supplied
through a single service connection, in accordance with these rules, must be assumed by the
applicant.”


This action was brought under section 2106. That section provides: “Any public utility which does,
causes to be done, or permits any act, matter, or thing prohibited or declared unlawful, or which
omits to do any act, matter, or thing required to be done, either by the Constitution, any law of this
State, or any order or decision of the commission, shall be liable to the persons or corporations
affected thereby for all loss, damages, or injury caused thereby or resulting therefrom. If the court
finds that the act or omission was wilful, it may, in addition to the actual damages, award exemplary
damages. An action to recover for such loss, damage, or injury may be brought in any court of
competent jurisdiction by any corporation or person.
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“No recovery as provided in this section shall in any manner affect a recovery by the State of
the penalties provided in this part or the exercise by the commission of its power to punish for
contempt.” 3


3 The derivation of this section: Statutes 1909, chapter 312, sections 21, 38, pages 505, 513;
amended in 1911 and 1915 by Statutes 1915, chapter 91, section 73, page 165. The section
as amended in 1915 was substantially the same as the present code section.


Briefly stated, the position of defendant utility before the trial court and here is this: that the
California Constitution, article XII, section 23, set up the Railroad Commission (now called
the Public Utilities Commission) to regulate and control public utilities, giving the Legislature
plenary power to grant jurisdiction and powers thereto, which it has done (by sections of the code
hereinafter to be mentioned) and with no power in any court except the Supreme Court to “interfere
with the commission in the performance of its official duties ....” (See § 1759 quoted below.)


There is no doubt of the accuracy of that statement—as a *473  broad principle. In fact it has been
held that “the legislature might have withheld from the courts of the state any power of reviewing
the acts of the commission.” (Clemmons v. Railroad Com., 173 Cal. 254, 258 [159 P. 713]; Truck
Owners etc. Inc. v. Superior Court, 194 Cal. 146, 152 [228 P. 19].)


Certain restraints on the courts have, as contended by the utility, been imposed by the Legislature.
Section 1759 in pertinent part provides: “No court in this State, except the Supreme Court to the
extent specified in this article, shall have jurisdiction to review, reverse, correct or annul any order
or decision of the commission or to suspend or delay the execution or operation thereof, or to
enjoin, restrain, or interfere with the commission in the performance of its official duties. ...”


In Harmon v. Pacific Tel. & Tel. Co., 183 Cal.App.2d 1 [6 Cal.Rptr. 542], a case upon which
defendant utility places principal reliance, the plaintiff brought an action in the superior court
seeking declaratory relief regarding the disconnection of his telephone for nonpayment of a bill
with “bulk billing” charges. This “bulk billing” had been expressly authorized by the commission.
It was held the superior court had no jurisdiction; that the effect of any court order would be an
attempt to superimpose the court's ruling upon that of the commission.


In a very recent case in our Supreme Court (People v. Superior Court (March 11, 1965) 62 Cal.2d
515 [42 Cal.Rptr. 849, 399 P.2d 385]) the court, upon the petition of the commission, issued a writ
prohibiting the superior court from hearing a declaratory relief action filed by a water utility to
determine (1) the validity of overcharge refunds ordered by the commission, (2) whether these were
assignable, and also (3) whether the State of California was entitled to unclaimed refunds. When
the superior court action had been brought, proceedings were still pending before the commission
wherein the issues sought to be litigated in court would be determined by it. The Supreme Court
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(per Chief Justice Traynor) held (on p. 518 of 62 Cal.2d): “... Under these circumstances section
1759 precludes the superior court from adjudicating at [the utility's] behest the very issues that
will necessarily be presented to the commission in the continuing exercise of its jurisdiction in the
refund proceedings. [Citations.]”


Both in Harmon, supra, and in People v. Superior Court, *474  supra, the court found that to
concede jurisdiction in the superior court would be an interference “with the commission in the
performance of its official duties” and would thus be squarely within the restrictions of section
1759. But the cue to decision in this case is in the following excerpt from the opinion in People v.
Superior Court, supra (pp. 517-518, 62 Cal.2d): “Had [the utility] complied with the commission's
order to formulate a plan for making refunds to its customers and secured the commission's
approval thereof, the appropriate trial courts would have jurisdiction to adjudicate any disputes
between [the utility] and third parties arising under the plan. [Citations.] By giving proper effect
to an approved refund plan, the courts in such actions would be acting not in derogation but in aid
of the commission's jurisdiction.” 4  (Italics supplied.)


4 Justice McComb dissented in People v. Superior Court, supra. He felt that the superior court
action did not seek relief in derogation of the commission's jurisdiction. In his opinion the
superior court should have been conceded jurisdiction under section 2106.


Examining the facts of this case with that distinction in mind, we note: the utility here on order
of the commission had filed its schedule of rates, rules and regulations which in form and content
complied with said order. Under these the utility had undertaken to supply water “[t]hrough a single
service connection” at the option of the water user upon his application therefor. There was no
ambiguity in the schedule. The commission had accepted the schedule in which this undertaking
was set forth. This schedule had taken effect July 15, 1950, and could not be changed without
subsequent order by the commission. There was therefore an order by the commission already
in effect directing the utility to carry out the undertakings contained in the schedule. These facts
distinguish Harmon, supra, and People v. Superior Court, supra, from the case at bench.


Once a schedule of rates, rules and regulations ordered by the commission has been filed, the
schedule goes into effect without further order of the commission, it remains in effect unless and
until an application for an increase in rates or a change in the rules is made and ordered. (In re
Moorpark Farmers Water Co., supra, 29 C.R.C. 132; In re Campbell Water Co. (1921) 19 C.R.C.
662). Section 491 provides in part: “Unless the commission otherwise orders, no change shall be
made by any public utility in any rate or classification, or in any rule or contract relating to or
affecting any *475  rate, classification, or service, or in any privilege or facility, except after 30
days' notice to the commission and to the public.” (Italics supplied.) Section 454 provides in part
as follows: “No public utility shall raise any rate or so alter any classification, contract, practice,
or rule as to result in any increase in any rate except upon a showing before the commission and
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a finding by the commission that such increase is justified.” (In this connection it should be noted
that if “a multiple service connection” is required when a “single service connection” at “only one
minimum charge” is provided for in the schedule, an increase in rates is involved.)


It has also been observed by the commission (in San Francisco Milling Co. v. Southern Pac. Co.
(1930) 34 C.R.C. 453, 456, that “the rates in tariffs on file with the Commission should be assessed
and collected without the public first having to determine whether or not they were lawfully
published and filed.”


This same decision of the commission also holds that one of the vital benefits of public utility
regulations would be nullified were the commission to hold that provisions for tariffs on file could
only be applied after an examination had been made to determine whether or not they conformed
to the “long and short haul” provisions of the Constitution and act. And the commission held
in Chas. Brown & Sons v. Valley Express Co. (1941) 43 C.R.C. 724, 728, that “Effect must be
given to every word, phrase or sentence of the provision to be interpreted. If the language used is
unambiguous there is no room for construction: the provision must be applied in accordance with
the literal meaning of the words used.”


Under these holdings by the commission and the statutes quoted above, it is clear, as appellant
contends, that when this action was brought, the commission had already acted as regards the rule
and regulation of the utility here involved, and therefore the utility is obligated (assuming the facts
pleaded by appellant as to the status of his premises to be provable) both by law and by order of
the commission to furnish water with the single service connection as demanded. 5  *476  With
this established, the inquiry as to the applicability of section 2106 in its relation to section 1759
narrows.


5 We make this observation with complete assurance because of a fact which, although
outside the record, comes within our notice (actual and judicial, under Code Civ. Proc., §
1875) through a document lodged with the court at the conclusion of the oral argument
by respondent. It appears therefrom that, pending this litigation, proceeding was instituted
before the commission by appellant here, Joe Vila, as complainant, against respondent. (Case
No. 7989 filed August 24, 1964.) Interesting is the commission's observation: “... To avoid
any future issue on this subject, defendant is placed on notice that complainant's medical-
dental building and grounds are an 'integral property or area,' and thus are a single 'premises'
as defined in defendant's Rule and Regulation No. 1, and therefore entitled to a single service
connection pursuant to Section B of defendant's Rule and Regulation No. 18. ...”


In California Adjustment Co. v. Atchison, T. & S. F. Ry. Co., 179 Cal. 140 [175 P. 682, 13 A.L.R.
274], the contention was made by the railroad that no action would lie in the superior court where
a finding of fact by the commission was necessary on an issue as to whether a railroad had charged



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CASPTR453&originatingDoc=Idbb3b400facc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPUS2106&originatingDoc=Idbb3b400facc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1875&originatingDoc=Idbb3b400facc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1875&originatingDoc=Idbb3b400facc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1918006508&pubNum=660&originatingDoc=Idbb3b400facc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1918006508&pubNum=660&originatingDoc=Idbb3b400facc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Vila v. Tahoe Southside Water Utility, 233 Cal.App.2d 469 (1965)
43 Cal.Rptr. 654, 58 P.U.R.3d 462


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


an excessive rate. The court held, however, that that rule applied only where “an examination or
investigation of evidence ... is necessary in order to determine whether the public utility has or
has not charged an excessive or discriminatory amount. It could not apply to a situation ... where
there is nothing for the railroad commission to investigate or examine. ... It is a question for the
courts, as is recognized by the Public Utilities Act itself, and the right of the shipper comes within
the terms of section 73, subdivision a, of that act [now § 2106], which authorizes an aggrieved
party to prosecute an action in the courts for any loss or injury arising from a failure of a carrier
to do any act or thing required to be done by the constitution or any law of the state or any order
or decision of the commission. [Citations.]” (P. 145.)


In Coast Truck Line v. Asbury Truck Co. (1933) 218 Cal. 337 [23 P.2d 513], a public utility sued
in the superior court to enjoin a trucking company which had been ordered by the commission to
obtain a certificate of public convenience but had not done so from operating. The court held the
superior court had jurisdiction.


It first pointed out (on p. 339) that “The action of the superior court ... does not run counter to”
section 67 of the Public Utilities Act (now § 1759) because the court had not attempted to “ 'enjoin,
restrain, or interfere' with the commission in the performance of its official duties;” that it had
merely “given effect to the most recent and final order of the commission. ...” And the court held
(on p. 339): “As a court of general jurisdiction the superior court may properly interpret and give
effect to any document or order even though it be the result of action by the legislative, executive
or judicial branch of the government.” *477


(1) It has never been the rule in California that the commission has exclusive jurisdiction over any
and all matters having any reference to the regulation and supervision of public utilities. So to hold
would be to deny any meaningful application of section 2106 expressly granting jurisdiction to
the courts to award both compensatory and (in a proper case) exemplary damages.


The Legislature in the Public Utilities Code has recognized that in some instances (without
enumerating them) there is concurrent jurisdiction between the commission and the superior court.
“Concurrent jurisdiction” is referred to both in section 735 and section 736. These are statutes
of limitations. In the former section it is stated: “... All complaints for damages resulting from
a violation of any of the provisions of this part, except Sections 494 and 532, 6  shall either be
filed with the commission, or where concurrent jurisdiction of the cause of action is vested by the
Constitution and laws of this State in the courts, in any court of competent jurisdiction, within two
years from the time the cause of action accrues, and not after.”


6 Neither section 494 or 532 is here applicable.
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California courts have frequently proclaimed concurrent jurisdiction in the superior court over
controversies between utilities and others not inimical to the purposes of the Public Utility Act.
In Truck Owners, etc. Inc. v. Superior Court, supra, 194 Cal. 146, the court, after stating that the
Legislature under the Constitution had full power to divest the superior court of all jurisdiction,
and had exercised that power in denying jurisdiction to “ 'enjoin, restrain or interfere with the
commission in the performance of its official duties,' ” and had also vested in the Supreme Court
sole power “to compel the commission to act,” held that the superior court, nevertheless, had power
to hear and determine a cause involving a complaint against a transportation company seeking to
enjoin its transportation of freight as a public carrier without a certificate of public convenience.
The court noted that the suit did not involve an interference with any act of the commission
since the latter had not acted; that if it ever did act any conflicting injunction issued by the court
would be superseded. A contention that recognition of concurrent jurisdiction in the court and the
commission would cause confusion was rejected.


Concurrent jurisdiction was also recognized in City of *478  Oakland v. Key System (1944) 64
Cal.App.2d 427 [149 P.2d 195], a case involving a controversy between the city and the utility
over the limits of the exercise of use of a franchise area. The court assumed that the commission
had general jurisdiction but held that the superior court also had jurisdiction upon two grounds
(1) the failure of the commission to act, and (2) because the court in any event would have
jurisdiction where the question involved was strictly a legal one. In the opinion (on pp. 434, 435)
the court observes: “Thus, in certain cases and as to certain problems relating to public utilities
the jurisdiction of the commission is exclusive. As to other matters the regular law courts have
jurisdiction. In between these two well-defined fields there is a somewhat ill-defined field in which
the law courts have jurisdiction unless the commission has elected to act as to the particular subject
matter.”


Atchison, T. & S. F. Ry. Co. v. Railroad Com., 212 Cal. 370 [298 P. 991], was a proceeding on
writ of review before the Supreme Court from a decision of the commission ordering a refund of
excess freight rates. It did not, therefore, involve superior court jurisdiction, which was conceded.
Observations of the court, however, are pertinent. The opinion quoted from Pennsylvania R. R.
Co. v. International Coal Min. Co., 230 U.S. 184 [33 S.Ct. 893, 57 L.Ed. 1446], where the court
had “entertained directly a suit for damages growing out of rebates,” and where the opinion had
said, as quoted on page 377 of the Atchison decision: “ '... So far as the determination [of the
reasonableness of rates, and the permissible discrimination based upon difference in conditions]
depends upon facts, no jurisdiction to pass upon the administrative questions involved has been
conferred upon the courts. That power has been vested in a single body, so as to secure uniformity
and to prevent the varying and sometimes conflicting results that would flow from the different
views of the same facts that might be taken by different tribunals. None of these considerations,
however, operates to defeat the courts' jurisdiction in the present case. For even if a difference in
rates could be made between free and contract coal, none was made in the only way in which it
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could have been lawfully done. ... That being true, only that single rate could be charged. When
collected, it was unlawful, under any pretense or for any cause, however equitable or liberal, to
pay a part back to one shipper or to every shipper.' ” (Italics supplied.) *479


The court in Atchison, supra, concludes (on p. 379) that in a rate rebate case the commission can
order the rebate and sue for its enforcement in the court (under then § 32a of the Public Utilities Act
—now § 2102) but that also under section 73a of the act (now § 2106) “the courts have concurrent
jurisdiction with it [the commission] as to all such cases as involve no exercise of administrative
or regulatory power.”


(2) We have seen that in this case the defendant utility's schedules of rates, and its rules
and regulations containing an undertaking to supply the very service demanded in plaintiff's
complaint were already in effect when this complaint was filed. No administrative study, survey, or
investigation was necessary to determine whether a “single service connection” should be made.
The utility's obligation to make it was clear under an unambiguous provision in its own rules (rules
which it had been required to adopt by order of the commission).


Under these circumstances and under the authorities discussed above, we hold that the superior
court had jurisdiction to hear and decide all issues framed by the complaint. Existence and exercise
of this jurisdiction is in aid and not in derogation of the jurisdiction of the commission.


By statute the commission is empowered to enforce its orders by suit (§ 2101), by mandamus or
injunction (§ 2102); it also has power to impose fines (§ 2100) and recover them by an action (§
2104). It also may punish for contempt (§ 2112). But section 2106 is the only statutory authority
for the recovery, by a person injured, of damages, compensatory and exemplary. The commission
has no authority to award damages. That was sought in M. L. M. Jones v. Pacific Tel. & Tel. Co.
(Nov. 1963) 61 Cal. P.U.C. 674, where the commission asserted its lack of jurisdiction either to
make a finding concerning, or to order, damages.


Yet it is just that jurisdiction for such an award should exist before some tribunal. The pleaded
facts of this case are illustrative: It is alleged that plaintiff owns a building containing a number
of medico-dental rental units which has been vacant since November 1, 1963, because of a wilful
failure of the utility to furnish water service. To deny a plaintiff access to the courts for the redress
of such a wrong would be a gross injustice. To require him to have to bring preliminary proceedings
before the commission merely to obtain the inevitable finding of fact obvious on the face of the
utility's schedule (and effectually a repetition of a fact *480  already found) would only produce a
useless delay in the administration of justice. We attribute to the Legislature an intent in enacting
section 2106 to provide the prospective user wrongfully deprived of water service to which he is
entitled with a speedy and adequate remedy in the superior court.
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Nothing stated herein is inimical to the holding of our Supreme Court in Miller v. Railroad Com.,
9 Cal.2d 190 [70 P.2d 164, 112 A.L.R. 221], cited by respondent. That case held that a judgment
of the superior court declaring a water company to be a public utility and the plaintiffs to be the
beneficiaries in the use of the water devoted to public use was binding upon the parties only until
the commission assumed jurisdiction for the purpose of regulating its operations; that the judgment
was ineffective to prevent the commission from ordering a change in service and an increase of
rates thereafter. Similarly here, if the commission hereafter should authorize the utility to change
its rules and regulations so as to provide only “multiple service connections” to buildings such as
plaintiff's any injunction issued by the court herein would yield to that determination. Until the
commission has so acted, and there is no present indication that it intends to, the superior court
has jurisdiction to give injunctive relief as well as to award damages for past acts.


The judgment is reversed and the cause remanded for proceedings conforming to the views
expressed in this opinion.


Friedman, J., and Regan, J., concurred. *481


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937119131&pubNum=661&originatingDoc=Idbb3b400facc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937119131&pubNum=661&originatingDoc=Idbb3b400facc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Vila v. Tahoe Southside Water Utility, (1965) 233 Cal.App.2d 469






Waters v. Pacific Telephone Co., 12 Cal.3d 1 (1974)
523 P.2d 1161, 114 Cal.Rptr. 753


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


12 Cal.3d 1, 523 P.2d 1161, 114 Cal.Rptr. 753
Supreme Court of California


MONA WATERS, Plaintiff and Appellant,
v.


PACIFIC TELEPHONE COMPANY, Defendant and Respondent


S.F. No. 23071.
July 9, 1974.


SUMMARY


Pursuant to Pub. Util. Code, § 2106, permitting damage actions against public utilities for their
unlawful acts, plaintiff sued a telephone company for failure to provide adequate service. The trial
court, however, granted the telephone company's motion for a partial summary judgment limiting
any award which might be made to a specified credit allowance as provided in a tariff schedule
filed with, and approved by, the Public Utilities Commission. Plaintiff voluntarily waived her right
to recover any such credit allowance, and the court entered a judgment of nonsuit in favor of
the telephone company. (Superior Court of Santa Clara County, No. 178910, John E. Longinotti,
Judge.)


On plaintiff's appeal from the judgment, the Supreme Court affirmed in reliance on Pub. Util.
Code, § 1759, depriving superior courts of jurisdiction to review, reverse, correct, or annul any
order or decision of the Public Utilities Commission or to interfere with its performance of its
official duties. A potential conflict between Pub. Util. Code, §§ 1759, 2106, was recognized
and the reviewing court concluded that to resolve it, section 2106 must be construed as being
limited to those situations in which an award of damages would not hinder or frustrate the
commission's supervisory and regulatory policies. It was observed that the commission had
approved a general policy of limiting a telephone utility's liability for ordinary negligence to the
specified credit allowance and had relied on the policy in establishing rates, and that to permit a
substantial recovery in damages in an action such as the one initiated by plaintiff would thwart
the commission's policy. Accordingly, it was held that the trial court had acted properly in ruling
in favor of the telephone company.


In Bank. (Opinion by *2  Burke, J., with Wright, C. J., McComb and Clark, JJ., and Taylor, J., *


and Caldecott, J., *  concurring. Separate dissenting opinion by Mosk, J.)
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* Assigned by the Chairman of the Judicial Council.


* Assigned by the Chairman of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Public Utilities § 60--Exercise of Jurisdiction by Commission-- Judicial Control--Reviewable
Questions--Damage Actions.
In order to resolve the potential conflict between Pub. Util. Code, § 1759, depriving the superior
courts of jurisdiction to review, reverse, correct, or annul any order of the Public Utilities
Commission or to interfere with its performance of its official duties, and Pub. Util. Code, § 2106,
permitting damage actions against public utilities for their unlawful acts, the latter section must be
construed as being limited to those situations in which an award of damages would not hinder or
frustrate the commission's declared supervisory and regulatory policies. Nevertheless, under Pub.
Util. Code, §§ 1756-1758, the Supreme Court retains jurisdiction to review, on petitions for writ
of review or certiorari, the lawfulness of any order or decision of the commission.


(2)
Telegraphs and Telephones § 16--Regulation--Liability for Wrongful Conduct.
The matter of limitations on the liability of telephone utilities is a proper subject for regulation and
supervision by the Public Utilities Commission.


(3)
Public Utilities § 26--Regulation--Liability for Negligence.
Ordinarily, a provision which is intended to limit one's liability for negligence must clearly and
explicitly express that purpose. And, ordinarily, it is for the courts to determine whether or not the
provision possesses the requisite precision and clarity. However, general principles which might
govern disputes between private parties are not necessarily applicable to disputes with regulated
public utilities.


(4)
Telegraphs and Telephones § 25--Services, Rights, Duties--Stipulations Against Liability.
An action against a telephone company for damages in excess of the credit allowance contained in
a tariff schedule *3  filed with, and approved by, the Public Utilities Commission, was barred by
Pub. Util. Code, § 1759, depriving the superior courts of jurisdiction to review the commission's
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orders or to interfere with its performance of its duties, where it appeared that the commission has
approved a general policy of limiting liability of telephone utilities for ordinary negligence to a
specified credit allowance and has relied on the validity and effect of the policy in exercising its
rate-making functions, and it further appeared that to entertain suits such as the plaintiff's action and
authorize a substantial recovery from the utility would thwart such policy. (Disapproving Product
Research Associates v. Pacific Tel. & Tel. Co. (1971) 16 Cal.App.3d 651 [94 Cal.Rptr. 216], to the
extent that it is inconsistent with the views expressed in the instant opinion.)


[See Cal.Jur.2d, Telegraphs and Telephones, § 32; Am.Jur., Telegraphs and Telephones, § 97.]
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Scott K. Carter and John S. Fick as Amici Curiae on behalf of Defendant and Respondent.


BURKE, J.


In this case we must reconcile provisions of the Public Utilities Code which (1) deprive the superior
courts of jurisdiction to “review, reverse, correct, or annul” any order or decision of the Public
Utilities Commission or to interfere with the commission's performance of its official *4  duties
(Pub. Util. Code, § 1759) 1  and which (2) vest the superior courts with jurisdiction to award
damages against any public utility which acts unlawfully, or fails to act as required by law (§
2106). 2


1 Unless otherwise specified, all further statutory references in this opinion are to provisions
of the Public Utilities Code.
Section 1759 provides that: “No court of this State, except the Supreme Court to the extent
specified in this article, shall have jurisdiction to review, reverse, correct, or annul any order
or decision of the commission or to suspend or delay the execution or operation thereof, or
to enjoin, restrain, or interfere with the commission in the performance of its official duties,
except that the writ of mandamus shall lie from the Supreme Court to the commission in
all proper cases.”


2 Section 2106 provides in pertinent part that “Any public utility which does, causes to be done,
or permits any act, matter, or thing prohibited or declared unlawful, or which omits to do
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any act, matter, or thing required to be done, either by the Constitution, any law of this State,
or any order or decision of the commission, shall be liable to the persons or corporations
affected thereby for all loss, damages, or injury caused thereby or resulting therefrom. If the
court finds that the act or omission was wilful, it may, in addition to the actual damages,
award exemplary damages. An action to recover for such loss, damage, or injury may be
brought in any court of competent jurisdiction by any corporation or person. ...”


In the instant case, defendant Pacific Telephone Company (Pacific) allegedly failed to furnish
plaintiff adequate telephone service, as required by section 451; 3  accordingly, plaintiff instituted
a damage action in superior court pursuant to the provisions of section 2106. As will appear,
however, the commission has adopted a policy of limiting the liability of telephone utilities such as
Pacific for acts of ordinary negligence to a specified credit allowance, as set forth in approved tariff
schedules which form a contract with telephone service customers. Since an award of substantial
damages to plaintiff would be contrary to the policy adopted by the commission and would
interfere with the commission's regulation of telephone utilities, we have concluded that section
1759 bars the instant action. (1) We further conclude that, in order to resolve the potential conflict
between sections 1759 and 2106, the latter section must be construed as limited to those situations
in which an award of damages would not hinder or frustrate the commission's declared supervisory
and regulatory policies. Our disposition of this case will not insulate the commission's policies
regarding limitation of liability from review by this court; under sections 1756-1758, this court
retains jurisdiction to review, on petitions for writ of review or certiorari, the lawfulness of any
order or decision of the commission in accordance with the procedures set forth in those sections.
*5  As the instant action, however, is not before us on a petition for writ of review, we must
focus our attention solely upon the question whether plaintiff's damage suit in superior court was
properly dismissed.


3 Section 451 provides in pertinent part that “... Every public utility shall furnish and maintain
such adequate, efficient, just, and reasonable service, instrumentalities, equipment, and
facilities as are necessary to promote the safety, health, comfort, and convenience of its
patrons, employees, and the public.
“All rules made by a public utility affecting or pertaining to its charges or service to the
public shall be just and reasonable.”


Plaintiff, a real estate broker, alleged she suffered substantial damages by reason of Pacific's
failure to provide adequate telephone service. According to plaintiff, on September 15, 1964, she
contracted with Pacific to provide such service, but “continuously and up to and including the
present time [April 1966] said defendants [Pacific and fictitious defendants] have breached said
agreement in that they have continuously failed to perform the agreement.” Plaintiff's alleged
difficulties with her telephone included lack of proper maintenance service, incompleted calls,
unauthorized removal of phones, improper installation of phones, and a variety of other frustrating
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experiences specified in her complaint. She sought from Pacific a total of $750,000 in damages as
a result of Pacific's alleged negligence and breach of warranty.


In its answer, Pacific contended that under paragraph 14(a) of its tariff schedule 36–T, the customer
is entitled to receive only a “credit allowance” in an amount limited to “the total fixed charges
for exchange service” for the period during which the customer's phone is out of service. 4


Subsequently, Pacific sought a partial summary judgment limiting the amount of damages awarded
to plaintiff to the fixed service charges for the period, as provided in the tariff schedule.


4 Paragraph 14(a) of Pacific's tariff schedule, filed with and approved by the commission, and
incorporated into Pacific's contract with plaintiff, provided as follows:
“14. Interruptions and Failures of Service
“(a) Credit Allowance for Interruption to Service
“Upon request of the subscriber the Company will allow subscribers credit in all cases where
telephones are ‘out of service,’ except when the ‘out of service’ is due to the fault of the
subscriber, for periods of one day or more from the time the fact is reported by the subscriber
or detected by the Company, of an amount equal to the total fixed monthly charges for
exchange service multiplied by the ratio of the number of days ‘out of service’ to the number
of calendar days in the billing month.
“A day of ‘out of service’ will be considered to exist when service is not available for a
period of twenty-four consecutive hours. When any ‘out of service’ period continues for a
period in excess of an even multiple of twenty-four hours, then the total period upon which
to determine the credit allowance will be taken to the next higher even twenty-four hour
multiple.
“In no case will the credit allowance for any period exceed the total fixed charges for
exchange service for that period.” (Italics added.)


The trial court granted Pacific's motion, on the basis that the commission has exclusive authority
to regulate all operations of public utilities, that *6  the provisions of tariff schedule 36–T were
approved by the commission and intended by it to limit the liability of telephone utilities to the
amounts specified in the tariff, that such limitation is operative and binding upon plaintiff, and
that the trial courts are without authority to interfere with or annul the commissions' orders and
decisions. Plaintiff voluntarily waived her right to recover any credit allowance under Pacific's
tariff, and a judgment of nonsuit was entered in Pacific's favor. Plaintiff appeals.


Initially, we note that the commission has been vested by the Legislature with broad supervisory
and regulatory powers. “The commission may supervise and regulate every public utility in the
State and may do all things, whether specifically designated in this part or in addition thereto,
which are necessary and convenient in the exercise of such power and jurisdiction.” (§ 701.) Every
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public utility must obey the orders, decisions, directions or rules prescribed by the commission “in
any way relating to or affecting its business as a public utility ....” (§ 702.)


The commission is specifically empowered to require utilities to file tariff schedules containing
rates, charges and classifications, “together with all rules, contracts, privileges, and facilities
which in any manner affect or relate to rates, tolls, rentals, classifications, or service.” (§ 489.)
The commission may from time to time prescribe changes in the tariff schedules “as it finds
expedient ...” (§ 490) and may, following a hearing, establish new rates, classifications, rules,
contracts, practices or schedules in lieu of prevailing ones. (§ 729; see § 761.) (2) The subject of
limitations upon liability of telephone utilities has long been considered to be a proper subject for
commission regulation and supervision, 5  and appropriate *7  provisions have been included in
Pacific's tariff schedules for several years prior to the events which led to the filing of plaintiff's
complaint.


5 Both this court and the United States Supreme Court have acknowledged that considerations
of public policy which might be applicable to disputes between private parties (see, e.g.,
Civ. Code, § 1668) “are not ‘necessarily applicable to provisions of a tariff filed with, and
subject to the pervasive regulatory authority of, an expert administrative body.”’ (E. B.
Ackerman Importing Co. v. City of Los Angeles, 61 Cal.2d 595, 599 [39 Cal.Rptr. 726, 394
P.2d 566], quoting from S.W. Sugar Co. v. River Terminals, 360 U.S. 411, 417 [3 L.Ed.2d
1334, 1340-1341, 79 S.Ct. 1270].) As stated in the Southwestern case, “For all we know, it
may be that the rate specified in the relevant tariff is computed on the understanding that the
exculpatory clause shall apply to relieve the [utility] of the expense of insuring itself against
liability for damage ... and is a reasonable rate so computed.”
In the instant case, as we point out below, the commission has taken into account for
ratemaking purposes Pacific's limited liability for acts of ordinary negligence. Moreover, in
a 1970 decision, the commission's hearing examiner pointed out that “at the present time, no
liability insurance is available to insure against service or directory errors. If a change in the
[limitation of liability] rule results in payouts greater than at present the money must come
from the revenues of the companies affected.” (Dec. No. 77406, 71 Cal.P.U.C. 229, 245.)


For example, at least as early as 1950 Pacific had filed with the commission for its approval
tariff schedules which employed the credit allowance device as a limit of Pacific's liability to its
customers. (See Cole v. Pacific Tel. & Tel. Co., 112 Cal.App.2d 416, 417 [246 P.2d 686].) Cole
involved a suit for $25,000 in damages for failure to include a customer's name and advertisement
in Pacific's classified directory. Pacific's tariff schedule and contract with its customers provided
that “In case of error or omission of the advertisement by the company, the extent of the company's
liability shall be limited to a pro rata abatement of the charge paid to the company as the error
or omission may affect the entire advertisement.” The court upheld and enforced the foregoing
provision.
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The court first noted that “When such rule is of record with the Public Utilities Commission, its
provisions, if reasonable, are binding upon the parties to the contract and will operate to limit
the telephone company's liability as therein set forth. ... ‘The rates charged for such service are
governed and fixed by the Public Utilities Act. They cannot be varied or departed from and are
in part dependent upon [Pacific's] rule of limitation of liability. ...”’ (Cole v. Pacific Tel. & Tel.
Co., supra, 112 Cal.App. 2d 416, 417–418.) The court discussed applicable cases from other
jurisdictions which uphold the right of regulated utilities to limit their liability, and explained
that “The theory underlying these decisions is that a public utility, being strictly regulated in all
operations with considerable curtailment of its rights and privileges, shall likewise be regulated
and limited as to its liabilities. In consideration of its being peculiarly the subject of state control,
‘its liability is and should be defined and limited.’ [Citation.] There is nothing harsh or inequitable
in upholding such a limitation of liability when it is thus considered that the rates as fixed by
the commission are established with the rule of limitation in mind. Reasonable rates are in part
dependent upon such a rule.” ( Id., p. 419.) The court concluded that, although a particular
limitation provision may be challenged as unreasonable, the question of reasonableness should
first be directed to the commission, not the trial courts. (See also Riaboff v. Pacific T. & T. Co., 39
Cal.App.2d Supp. 775 [102 P.2d 465], upholding a similar limitation provision.)


More recently, in Davidian v. Pacific Tel. & Tel. Co., 16 Cal.App.3d 750 [94 Cal.Rptr. 337], Pacific
faced a $63,200 damage claim based upon its alleged negligence in omitting plaintiff's name and
other information from the classified directory. Pacific successfully contended that it had *8
limited its liability for such negligence by means of a credit allowance provision similar to the
provision involved in the instant case (fn. 4, ante). The provision in Davidian required Pacific to
“allow credit for errors or omissions in listings of its subscribers” in various specified amounts
“not in excess of” the monthly service charge or advertisement charge. Although the provision did
not expressly state that Pacific's liability was limited to the credit allowance provided, the court
explained that it was the commission's policy to treat the clause as a limitation provision.


The court in Davidian stated that the commission had taken into consideration Pacific's limitation
of liability in fixing its rates for telephone service, 6  and reiterated the admonition in


6 For example, a 1963 decision of the commission (No. 66406, 61 Cal.P.U.C. 760, 767),
declares that “Charges for service are in part dependent upon defendant's [Pacific's] rules
and regulations ... limiting liability for errors and omissions in its directories. The rule has
enabled defendant to provide its service to the public at a lesser cost than would be the case if
the rule permitted greater liability for errors and omissions.” Cole, supra, that “Reasonable
rates are in part dependent upon such a rule.” The court also noted that Pacific formerly had
included in its schedules a provision that “The Company assumes no liability for damages
arising from errors and omissions in the making up or printing of its directories,” but that the
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commission in 1965 (Dec. No. 69942, 65 Cal.P.U.C. 103) ordered this provision modified
to reflect the actual practice of Pacific in granting a credit allowance. The commission's
order, however, was not intended to change the measure of Pacific's liability to customers
for negligence; it merely required Pacific to substitute a provision which indicated more
specifically to the subscriber that he would be eligible for a credit allowance in the event
of such negligence.


Finally, the court in Davidian pointed out that in 1970, following the events which led to the action
filed in that case (and the instant case), the commission undertook an extensive investigation of
the general question of limitation of liability by telephone utilities, and in its subsequent decision
the commission made it clear that the credit allowance device has always been considered to be a
rule limiting the utility's liability. (See Dec. No. 77406, 71 Cal.P.U.C. 229.) In this decision, the
commission determined that as a matter of policy 7  telephone utilities should have at *9  least
partial liability for “gross negligence,” but that “Abrogation of respondents' [telephone utilities]
limitation of liability rules with respect to errors or omissions involving ordinary negligence would
have little if any impact in improving the services of telephone corporations. Said rules, with
respect to errors or omissions involving ordinary negligence, are reasonable and for the future will
be reasonable.” (Italics added; 71 Cal. P.U.C., p. 249, ¶ 14.) The commission ordered all telephone
utilities to adopt a standard form “Limitation of Liability” provision for their tariff schedules,
which provision expressly limits the utility's liability to specified credit allowances.


7 In reaching its decision, the commission explained that “Among the factors to be considered
with respect to limitation of liability rules are: (1) their impact on persons damaged, (2)
their impact on ratepayers generally and (3) their impact on telephone corporations.” (71
Cal.P.U.C., p. 234.) The commission adopted the findings and recommendations of its
hearing examiner, who had noted that errors and service interruptions were inevitable in
the operation of a telephone utility, that it may be impossible to determine the cause of a
service interruption or failure, that the limitation of liability rule has “worked reasonably
well” and has enabled the telephone companies “to provide service to the public at a lesser
cost than would be the case if the rules permitted greater liability for errors and omissions,”
and that no liability insurance is presently available to insure against service errors. Although
the examiner recommended a partial liability for “gross negligence,” he also recommended
that “any changes in the limitation of liability rules should not be permitted to have such
a profound impact that smaller telephone companies might be faced with financial disaster
and larger ones suffer dramatic changes in earnings which might prompt substantial rate
increases.” (Id., p. 245.)


Thus, the court in Davidian concluded that the former credit allowance provision constituted a
reasonable limitation of Pacific's liability for ordinary negligence, and affirmed a lower court
judgment dismissing the damage suit against Pacific. (Accord: Hall v. Pacific Tel. & Tel. Co., 20
Cal.App.3d 953 [98 Cal.Rptr. 128].) Plaintiff herein contends that Davidian erred in accepting the
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commission's interpretation of the credit allowance provision as a limitation of liability. She relies
upon a contrary holding in Product Research Associates v. Pacific Tel. & Tel. Co., 16 Cal.App.3d
651, 658 [94 Cal.Rptr. 216], to the effect that the clause now before us “falls short of expressing
defendant's intention to exculpate itself from negligence. Since defendant itself prepared and
submitted the schedule it could have plainly stated that it intended to relieve itself from liability for
interrupted or failure of service where such interruption or failure resulted from its own negligence.
[Citations.] The subject schedule merely deals with a ‘credit allowance’ against service charges ....”


The court in Product Research conceded that the commission (Dec. No. 77406, supra) has treated
the credit allowance provision as a rule limiting liability for negligence, but stated that “The
foregoing decision ... is not binding on this court insofar as it purports to hold that the subject tariff
schedule is one exculpating defendant from liability for negligence. The sufficiency and validity
of a clause or provision which purports to exculpate one from his own negligence is ultimately
one for judicial resolution. [Citations.]” (P. 660.) *10


(3) We agree that ordinarily a provision which is intended to limit one's liability for negligence must
clearly and explicitly express that purpose, and that it is for the courts to determine whether or not
the provision possesses the requisite precision and clarity. (See Vinnell Co. v. Pacific Elec. Ry. Co.,
52 Cal.2d 411, 414–415 [340 P.2d 604].) Yet, as we have pointed out (fn. 5, ante), general principles
which might govern disputes between private parties are not necessarily applicable to disputes
with regulated utilities. Pacific's use of a credit allowance provision as a means of limiting its
liability for ordinary negligence has been considered and approved by the commission, and taken
into account in setting its rates. Were the courts permitted to reappraise and reinterpret the language
of commission-approved tariff schedules in the guise of “judicial construction,” the supervisory
and regulatory functions of the commission set forth above could easily be undermined. 8


8 Moreover, it seems apparent that the general rule set forth in the Vinnell case, supra, requiring
precision of expression in drafting exculpatory clauses is based essentially on considerations
of fairness to the injured party who might otherwise have refused to enter into the transaction.
On the other hand, such considerations seem inapplicable to the customers of a telephone
utility. Telephone service is a business and personal necessity, and the subscriber thereto
ordinarily would not be motivated by the availability of damages in the event of negligent
service.


(4) It stands undisputed that the commission has approved a general policy of limiting the liability
of telephone utilities for ordinary negligence to a specified credit allowance, and has relied upon
the validity and effect of that policy in exercising its rate-making functions. (See fn. 7, ante.) It
also appears clear that to entertain suits such as plaintiff's action herein and authorize a substantial
recovery from Pacific would thwart the foregoing policy. That being so, the express language of
section 1759 (fn. 1, ante) bars plaintiff's action.
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As we pointed out in Pacific Tel. & Tel. Co. v. Superior Court (Sokol), 60 Cal.2d 426, 430 [34
Cal.Rptr. 673, 386 P.2d 233], involving a damage suit against Pacific based on its refusal to provide
telephone service, “The mandate of the Legislature, violated by the superior court in the case at
bar [for refusing to grant Pacific's motion for summary judgment], is to place the commission,
insofar as the state courts are concerned, in a position where it may not be hampered in the
performance of any official act by any court, except to the extent and in the manner specified in
the code itself. [Citations.] [¶] Hence, respondent [court], when it assumed jurisdiction to review
and annul the decisions of the commission here involved, *11  altered the scheme of review
established by the Legislature. Respondent was therefore without jurisdiction to pass upon the
question here presented. [Citation.]” (See also Miller v. Railroad Commission, 9 Cal.2d 190, 195
[70 P.2d 164, 112 A.L.R. 221]; People ex rel. Public Util. Com. v. Ryerson, 241 Cal.App.2d 115,
122 [50 Cal.Rptr. 246]; Pratt v. Coast Trucking, Inc., 228 Cal.App.2d 139, 149–150 [39 Cal.Rptr.
332] [“... no sensible person ... should for a moment contend that there is an area within which the
commission and the courts can legitimately reach exactly opposite and conflicting conclusions on
a given set of facts”]; Harmon v. Pacific Tel. & Tel. Co., 183 Cal.App.2d 1, 2–3 [6 Cal.Rptr. 542].)


Plaintiff maintains that section 2106, in permitting damage actions against utilities for their
unlawful acts, authorizes the instant action in spite of the language and policy underlying section
1759. Yet the two sections must be construed in a manner which harmonizes their language and
avoids unnecessary conflict. Section 2106 reasonably may be interpreted as authorizing only those
actions which would not interfere with or obstruct the commission in carrying out its own policies.
Indeed, the cases upon which plaintiff relies recognize this implicit limitation under section 2106.
As stated in Vila v. Tahoe Southside Water Utility, 233 Cal.App.2d 469, 479 [43 Cal.Rptr. 654],
following a review of the applicable cases, “The utility's obligation [to provide a “single service
connection”] ... was clear under an unambiguous provision in its own rules (rules which it had
been required to adopt by order of the commission). [¶] Under these circumstances and under the
authorities discussed above, we hold that the superior court had jurisdiction to hear and decide
all issues framed by the complaint. Existence and exercise of this jurisdiction is in aid and not in
derogation of the jurisdiction of the commission.” (Italics added; see also People v. Superior Court
(Dyke Water Company), 62 Cal.2d 515, 517-518 [42 Cal.Rptr. 849, 399 P.2d 385], and cases cited.)


We conclude, therefore, that since the instant action asserted a claim for damages in excess of the
credit allowance contained in a tariff schedule filed with and approved by the commission, and
since the commission formerly 9  had adopted a policy of allowing telephone utilities to limit their
liability for ordinary negligence by means of the credit allowance *12  provision involved in this
case, the trial court properly ruled in Pacific's favor. 10
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9 As we explain above, in 1970 the commission ordered the former provision changed so that
telephone utilities are now liable, up to specified amounts, for gross negligence. The new
provision expressly limits the utilities' liability for ordinary negligence to the specified credit
allowances. (See 71 Cal.P.U.C. 229, 251–256.)


10 To the extent Product Research Associates v. Pacific Tel. & Tel. Co., supra, 16 Cal.App.3d
651, is inconsistent with the views expressed herein, that case is hereby disapproved.


The judgment is affirmed.


Wright, C. J., McComb, J., and Clark, J., and Taylor, J., *  and Caldecott, J., *  concurred.
* Assigned by the Chairman of the Judicial Council.


* Assigned by the Chairman of the Judicial Council.


MOSK, J.
I dissent.


The Public Utilities Commission, by mere regulation, purports to limit liability for negligence
inflicted by a utility upon a subscriber to the negligible amount of a credit on the subscriber's
monthly bill. This is in callous disregard of the Legislature's direction contained in section 2106
of the Public Utilities Code which declares as clearly and as emphatically as the English language
permits that: “Any public utility which does, causes to be done, or permits any act, matter, or thing
prohibited or declared unlawful, or which omits to do any act, matter, or thing required to be done,
either by the Constitution, any law of this State, or any order or decision of the commission, shall
be liable to the persons or corporations affected thereby for all loss, damages or injury caused
thereby or resulting therefrom. If the court finds that the act or omission was wilful, it may, in
addition to the actual damages, award exemplary damages. An action to recover for such loss,
damage, or injury may be brought in any court of competent jurisdiction by any corporation or
person. ...” (Italics added.)


“Any public utility ... shall be liable ... for all loss ....” How could a statute be more crystal clear?
Nevertheless the majority construe section 2106 in a manner which does “not interfere with or
obstruct the commission in carrying out its own policies” (ante, p. 11). This is a strange and
unprecedented doctrine. The majority in effect hold that if an administrative agency rule conflicts
with an unambiguous legislative enactment, the statute must yield. That this court, which has
traditionally been solicitous of negligence victims, now approves of the administrative creation of
negligent-immune corporate entities contrary to a relevant statute will come as incredible news



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=893&cite=71CPUC229&originatingDoc=I36d7c603fadc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_893_251&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_893_251 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=16CAAPP3D651&originatingDoc=I36d7c603fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=16CAAPP3D651&originatingDoc=I36d7c603fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPUS2106&originatingDoc=I36d7c603fadc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPUS2106&originatingDoc=I36d7c603fadc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPUS2106&originatingDoc=I36d7c603fadc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=12CALIF3D1&originatingDoc=I36d7c603fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Waters v. Pacific Telephone Co., 12 Cal.3d 1 (1974)
523 P.2d 1161, 114 Cal.Rptr. 753


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


to the Legislature, and will cause shock waves to reverberate in the tort and administrative law
bar. *13


On two recent occasions the Court of Appeal has correctly analyzed this precise problem. In 1971
it decided Product Research Associates v. Pacific Tel. & Tel. Co. (1971) 16 Cal.App.3d 651 [94
Cal.Rptr. 216] and this court denied a hearing. The precise Public Utilities Commission schedule
involved here was at issue there. Despite that definitive opinion, the commission has persisted in
the untenable view that its rule prevails over legislative enactments and, apparently, over court
decisions.


The Court of Appeal reaffirmed Product Research Associates in its discussion in this case. I believe
its analysis is sound and therefore adopt, as my dissent, the opinion of Justice Elkington, concurred
in by Presiding Justice Molinari and Justice Sims: *


* Brackets together, in this manner [ ] without enclosing material, are used to indicate
deletions from the opinion of the Court of Appeal; brackets enclosing material (other than
editor's added parallel citations) are, unless otherwise indicated, used to denote insertions or
additions. (See Chicago Title Ins. Co. v. Great Western Financial Corp. (1968) 69 Cal.2d
305, 311, fn. 2, and cases cited [70 Cal.Rptr. 849, 444 P.2d 481].)


[ ] The question posed on the appeal is whether this schedule provides the sole measure of relief
when a telephone subscriber suffers damage because of the inadequacy of the service.


We resolved an identical question, involving the same schedule, against the telephone company
in Product Research Associates v. Pacific Tel. & Tel. Co. (1971) 16 Cal.App.3d 651 [94 Cal.Rptr.
216]. The Supreme Court by a four to three vote denied a hearing on that decision which as
the company's counsel suggest, lends little, if any, additional authority to it. (See 6 Witkin, Cal.
Procedure (2d ed. 1971) Appeal, §§ 669-670.)


The company asks that we reconsider our holding in Product Research Associates, stating: “[There
is] a square conflict of decision between this Court's Product Research decision on the one hand,
and all other decisions which have dealt with the question of limited liability under telephone
tariffs in California. ... Without Product Research, appellant [Mona Waters] would be faced with
an unbroken line of decisions upholding Pacific's series of tariff provisions limiting its liability for
negligent service failures and directory errors and omissions as part of the company's customer
service contracts and rate structure. Product Research stands alone to the contrary. ...”


The “unbroken line” of judicial decisions relied upon are Dollar-A-Day Rent-A-Car Systems, Inc.
v. Pacific Tel. & Tel. Co. (1972) 26 Cal.App.3d 454 [102 Cal.Rptr. 651]; Hall v. Pacific Tel. & Tel.
Co. (1971) 20 Cal.App.3d 953 [98 Cal.Rptr. 128]; *14  Davidian v. Pacific Tel. & Tel. Co. (1971)
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16 Cal.App.3d 750 [94 Cal.Rptr. 337]; Cole v. Pacific Tel. & Tel. Co. (1952) 112 Cal.App.2d 416
[246 P.2d 686]; and Riaboff v. Pacific T. & T. Co. (1940) 39 Cal.App.2d Supp. 775 [102 P.2d 465].


We have reexamined Product Research Associates and have concluded that it correctly states the
law.


Among other things, we pointed out in Product Research Associates, that: “[U]nder Public
Utilities Code section 2106 the courts of this state are expressly granted jurisdiction to award both
compensatory and (in a proper case) exemplary damages against a public utility for a loss, damage
or injury resulting from any unlawful act or omission to perform a required act. ... Accordingly, an
aggrieved party may prosecute an action in the courts for any loss or injury arising from a failure of
a carrier or public utility ‘... to do any act or thing required to be done by the Constitution or any law
of the state or any order or decision of the commission.’ ...” (16 Cal.App.3d, p. 655, fn. omitted.)


California's Constitution, article XII, section 23, as relevant, provides: “The [Public Utilities]
Commission shall have and exercise such power and jurisdiction to supervise and regulate public
utilities, in the State of California, and to fix the rates to be charged for commodities furnished, or
services rendered by public utilities as shall be conferred upon it by the Legislature, and the right of
the Legislature to confer powers upon the [Public Utilities] Commission respecting public utilities
is hereby declared to be plenary and to be unlimited by any provision of this Constitution. ...”


In the exercise of the broad power conferred upon it, the Legislature has enacted division one, part
one (§§ 201-2113) of the Public Utilities Code. (Hereafter, unless otherwise noted, all statutory
references will be to that code.)


Section 489 [ ] provides that a telephone company shall file with the Public Utilities Commission
schedules showing its rates together with all rules and contracts which in any manner relate to such
rates and its telephone service. Upon such filing and approval by the commission, the schedule
becomes, in effect, the contract between the company and its subscribers. (See Vila v. Tahoe
Southside Water Utility, 233 Cal.App.2d 469, 474 [43 Cal.Rptr. 654]; Sherwood v. County of Los
Angeles, 203 Cal.App.2d 354, 359 [21 Cal.Rptr. 810].) Schedule 36–T, paragraph 14(a), is such
a schedule. *15


Section 701 states: “The commission may supervise and regulate every public utility in the State
and may do all things, whether specifically designated in this part or in addition thereto, which are
necessary and convenient in the exercise of such power and jurisdiction.”


Section 1759, upon which the company places heavy emphasis, provides: “No court of this State,
except the Supreme Court to the extent specified in this article, shall have jurisdiction to review,
reverse, correct, or annul any order or decision of the commission or to suspend or delay the
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execution or operation thereof, or to enjoin, restrain, or interfere with the commission in the
performance of its official duties, except that the writ of mandamus shall lie from the Supreme
Court to the commission in all proper cases.”


Summarizing these statutes the Supreme Court in Pacific Tel. & Tel. Co. v. Superior Court (Sokol)
60 Cal.2d 426, 430 [34 Cal.Rptr. 673, 386 P.2d 233], stated: “The mandate of the Legislature ...
is to place the commission, insofar as the state courts are concerned, in a position where it may
not be hampered in the performance of any official act by any court, except to the extent and in
the manner specified in the code itself. ...”


But there are other pertinent statutes, also enacted by the Legislature under the authority of article
XII, section 23, which have gone unnoticed in the company's briefs in Product Research Associates
and on the instant appeal.


The first is section 451 which, in relevant part, asserts: “Every public utility shall furnish and
maintain such adequate, efficient, just, and reasonable service, instrumentalities, equipment, and
facilities as are necessary to promote the safety, health, comfort, and convenience of its patrons,
employees, and the public.”


Section 451 is a statutory command that the telephone company “shall” 1  furnish “adequate”
service to its patrons. Failure to do so violates the statute and is unlawful. It expresses the public
policy of this state that public utilities, without the customary competitive business incentives,
shall be held to a high standard of performance in the service they have undertaken to render.


1 “'Shall' is mandatory and ‘may’ is permissive.” (Pub. Util. Code, § 14.)


Section 2106 provides: “Any public utility which does, causes to be done, or permits any act,
matter, or thing prohibited or declared unlawful, or which omits to do any act, matter, or thing
required to be done, either *16  by the Constitution, any law of this State, or any order or decision
of the commission, shall be liable to the persons or corporations affected thereby for all loss,
damages, or injury caused thereby or resulting therefrom. If the court finds that the act or omission
was wilful, it may, in addition to the actual damages, award exemplary damages. An action to
recover for such loss, damage, or injury may be brought in any court of competent jurisdiction by
any corporation or person. ...”


Here, for the purpose of this appeal, the evidence established that the company furnished and
maintained inadequate telephone service to plaintiff, a patron, contrary to section 451. Since
adequate service was required by a “law of this state” the company was liable to plaintiff “for
all loss, damages, or injury caused thereby and resulting therefrom.” And an “action to recover
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for such loss, damage, or injury may be brought in any court of competent jurisdiction.” (Italics
added; § 2106.)


The company, however, speaks of the state's policy that the commission be allowed to function
free of encroachment by the courts. It insistently contends that allowing plaintiff her action would
“hamper” the commission. The argument is that its schedule's “credit allowance” is an integral part
of the “rate making” procedure, and that but for it, telephone rates would necessarily be higher.


We note first, the previously quoted language of Pacific Tel. & Tel Co. v. Superior Court (Sokol)
supra, 60 Cal.2d 426, 430, that the legislative mandate requires that the commission “not be
hampered in the performance of any official act by any court, except to the extent and in the manner
specified in the [Public Utilities Code] itself. ...” (Italics added.) Section 2106, allowing court
actions for damages resulting from violation of law, is clearly one of the exceptions contemplated
by the Supreme Court.


Furthermore, it seems doubtful that amounts paid as damages in such cases are to be considered
expenses of operation, to be paid ultimately by the utility users in higher rates, instead of by the
company's shareholders. “In rate making it is settled that the commission need not accept cost
figures that are unjustifiably high because of inefficient methods of operation. ...” (Cal. Mfrs. Assn.
v. Public Utilities Com., 42 Cal.2d 530, 536 [268 P.2d 1]; and see 64 Am.Jur.2d, Public Utilities, §
188, pp. 703-704.) And it may reasonably be said that any claim or judgment paid by the telephone
company, if considered a cost of doing business, is necessarily related to the rates allowed by the
commission. This is true whether the claim or judgment results from “inadequate service” or, for
instance, the negligent operation of a company automobile. *17


Damage actions brought against public utilities under section 2106 do not tend to hamper the
commission in the performance of its duties. By entertaining such actions courts do not “'review,
reverse, correct or annul' any order or decision of the commission,” or “... suspend or delay the
execution or operation thereof, [or] enjoin, restrain or interfere with the commission”; section 1759
is therefore not offended. (See Coast Truck Line v. Asbury Truck Co., 218 Cal. 337, 339 [23 P.2d
513].) Indeed, such actions brought under section 2106 tend to enforce the Public Utilities Code,
and thus assist the commission in the performance of its duties. “'Existence exercise of this [§
2106] jurisdiction is in aid and not in derogation of the jurisdiction of the commission.”' (Dollar-
A-Day Rent-A-Car Systems, Inc. v. Pacific Tel. & Tel. Co., supra, 26 Cal.App.3d 454, 461, italics
ommitted; Vila v. Tahoe Southside Water Utility, supra, 233 Cal.App.2d 469, 478.)


We find several cases where public utilities, acting contrary to statute in matters otherwise within
the commission's jurisdiction, were found to be subject to court action under section 2106 (or
its predecessor, Public Utilities Act, § 73; Stats. 1915, ch. 91, p. 165) by an aggrieved person.
When these cases were decided, section 1759, here relied upon (or its predecessor statute, Public
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Utilities Act, § 67; Stats. 1915, ch. 91, pp. 161-162) was in effect. Where excess charges had been
levied by a public utility, relief was available to the customer through court action. (California
Adj. Co. v. Atchison, etc. Ry. Co., 179 Cal. 140, 144-145 [175 P. 682, 13 A.L.R. 274]; Sunset Pac.
Oil Co. v. Railroad Co., 110 Cal.App. Supp. 773, 777-780 [290 P. 434].) Where a public utility
acted without the required “certificate of public convenience and necessity,” an interested party
had recourse to the commission or to the courts. (Coast Truck Line v. Asbury Truck Co., supra,
218 Cal. 337, 338-339; Truck Owners etc., Inc. v. Superior Court, 194 Cal. 146, 157-159 [228 P.
19].) And one refused water service could have enlisted the aid of the court or the commission for
appropriate relief. (Vila v. Tahoe Southside Water Utility, supra, 233 Cal.App.2d 469, 477-480.) In
the latter case the court said (p. 477): “It has never been the rule in California that the commission
has exclusive jurisdiction over any and all matters having any reference to the regulation and
supervision of public utilities. So to hold would be to deny any meaningful application of section
2106 expressly granting jurisdiction to the courts to award both compensatory and (in a proper
case) exemplary damages.” In each of these cases it was found that the court action aided, rather
than hampered, the commission in its duties.


We now consider the “unbroken line” of cases upon which the telephone company relies. *18


Four of these—Dollar-A-Day Rent-A-Car Systems, Inc. v. Pacific Tel. & Tel. Co., supra,
26 Cal.App.3d 454; Hall v. Pacific Tel. & Tel. Co., 20 Cal.App.3d 953 [98 Cal.Rptr. 128];
Davidian v. Pacific Tel. & Tel. Co., supra, 16 Cal.App.3d 750; and Cole v. Pacific Tel. &
Tel. Co., 112 Cal.App.2d 416 [246 P.2d 686]—concerned only claims of negligence in the
omission of subscribers' names or advertising, or refusal of advertising, in the telephone book's
classified section or “yellow pages.” Unlike section 451 requiring the furnishing and maintenance
of adequate telephone service, no statute (at least none brought to our attention) makes a
corresponding requirement concerning the yellow pages, the use of which is optional to the
subscriber. Reasonably, and according to authority (see Hall v. Pacific Tel. & Tel. Co., supra, pp.
954-955), use of the classified section of the telephone book is no part of the adequate telephone
service required by law. In these four cases the basic premise of that presently before us—a violated
statutory duty—is missing. 2


2 In the case at bench, as in Product Research Associates v. Pacific Tel. & Tel. Co., supra,
16 Cal.App.3d 651, we are concerned only with the telephone company's Schedule 36–
T, paragraph 14(a) covering “Interruptions and Failures of Service” (see fn. 1, ante) and
failure to furnish the statutorily required “adequate service.” Neither in Product Research
Associates, nor here, do we pass upon the company's Schedule 36–T, paragraph 17(b)3 (see
Davidian v. Pacific Tel. & Tel. Co., supra, 16 Cal.App.3d at p. 753), concerning “[E]rrors
or Omissions in [classified] Directories.”
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The remaining case relied upon by the company is Riaboff v. Pacific T. & T. Co., supra, 39
Cal.App.2d Supp. 775, which was decided by the Appellate Department of the San Francisco
City and County Superior Court. There a subscriber's name was erroneously spelled, and therefore
misplaced, in the telephone directory (as distinguished from the yellow pages). The court applied
a then existent “credit allowance” rule of the telephone company. Although the court seemed to
think otherwise (pp. 777-778), the directory listing was probably a part of the adequate service
required of the company by the then operable section 13(b) of the Public Utilities Act. (Stats. 1915,
ch. 91, p. 122.) But we observe that the court failed to consider section 73 of the Public Utilities
Act (predecessor to the present day § 2106), which also in such cases authorized damage actions
“in any court of competent jurisdiction.” Citing authority , Mr. Witkin tells us that “[p]robably the
strongest reason for overruling a decision is that it is contrary to a statutory provision which was
either not discovered or was known but ignored in the opinion. ...” (6 Witkin, Cal. Procedure (2d
ed. 1971) Appeal, § 686.)


Some reliance is placed on Pacific Tel. & Tel. Co. v. Superior Court (Sokol) supra, 60 Cal.2d 426,
where damages were unsuccessfully sought for the disconnecting of Sokol's telephone. But there
it was held that the *19  telephone company had acted according to law, i.e., “upon reasonable
cause” to believe that the telephones were being used for an illegal purpose. Section 2106 was
therefore inapplicable.


None of the authorities relied upon by the telephone company is found to be inconsistent with our
holding in Product Research Associates v. Pacific Tel. & Tel. Co., supra, 16 Cal.App.3d 651.


It is urged that we must accept the interpretation of the commission that Schedule 36–T, paragraph
14(a), provides the sole remedy for deficient telephone service. The argument is patently invalid.
Plaintiff's rights, if any, are derived from Public Utilities Code sections 451 and 2106, not the
telephone company's schedule. The court having jurisdiction over the case must itself construe
these statutes. Concerned with orders of the commission, the court in Coast Truck Line v. Asbury
Truck Co., supra, 218 Cal. 337, 339, stated: “As a court of general jurisdiction the superior court
may properly interpret and give effect to any document or order even though it be the result of
action by the legislative, executive or judicial branch of the government. ...”


We make no assertion that the state may not allow the Public Utilities Commission to limit a public
utility's liability for its negligence, or acts done in violation of law. We have determined that here
the state, acting through the Legislature, has chosen not to do so. [ ]


[The judgment should be reversed.] *20


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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234 Cal.App.4th 123
Court of Appeal, Second District, Division 4, California.


Simona WILSON, Plaintiff and Respondent,
v.


SOUTHERN CALIFORNIA EDISON COMPANY, Defendant and Appellant.


B249714
|


Filed February 9, 2015


Synopsis
Background: Homeowner brought action against electrical utility for nuisance, negligence, and
intentional infliction of emotional distress, alleging that utility failed to properly supervise,
secure, operate, maintain, or control electrical substation next door to her home, which allowed
uncontrolled stray electrical currents to enter the home. The Superior Court, Los Angeles County,
No. YC065545, Stuart M. Rice, J., entered judgment on jury verdict for homeowner which awarded
compensatory and punitive damages, and utility appealed.


Holdings: The Court of Appeal, Willhite, J., held that:


[1] issue of whether statute governing judicial review of Public Utilities Commission (PUC)
applied was an issue of subject matter jurisdiction that could not be waived;


[2] PUC did not have exclusive authority over homeowner's tort claims;


[3] evidence was insufficient to show that stray voltage caused homeowner's physical injuries;


[4] utility's conduct was not extreme and outrageous;


[5] utility did not breach any duty of care to homeowner in connection with stray voltage;


[6] jury's improper consideration of homeowner's physical injuries required remand of nuisance
claim for retrial; and


[7] conduct allegedly ratified by utility's managing agents was not despicable.
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Reversed and remanded.


Procedural Posture(s): On Appeal; Judgment; Request for Instructions; Motion for Judgment
Notwithstanding the Verdict (JNOV); Motion for New Trial.


West Headnotes (21)


[1] Electricity Actions
Electricity Pleading
Issue of whether statute governing judicial review of Public Utilities Commission (PUC)
applied in homeowner's tort action against electrical utility regarding stray voltage from
substation was an issue of subject matter jurisdiction that could not be waived by electrical
utility's failure to raise the issue as an affirmative defense in its answer; statute divested trial
courts of jurisdiction to entertain lawsuits that would interfere with the PUC's regulation
of utilities. Cal. Pub. Util. Code § 1759.


5 Cases that cite this headnote


[2] Public Utilities Jurisdiction of courts in advance of or pending proceedings before
commission
Statute divesting trial courts of jurisdiction to entertain lawsuits that would interfere with
the Public Utilities Commission's (PUC's) regulation of utilities is designed to protect the
PUC's constitutional and statutory authority to regulate utilities. Cal. Const. art. 12, § 1 et
seq.; Cal. Pub. Util. Code § 1759.


4 Cases that cite this headnote


[3] Judgment Jurisdiction of the person and subject-matter
Judgment Want of Jurisdiction
Judgment Right of third persons to impeach judgment
A judgment entered by a court without subject matter jurisdiction is void, and may be
attacked anywhere, directly or collaterally, by parties or by strangers.


4 Cases that cite this headnote


[4] Public Utilities Review and determination in general
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Question of whether Public Utilities Commission (PUC) has exclusive jurisdiction is a
legal question, and the Court of Appeal is not bound by the PUC's determination.


4 Cases that cite this headnote


[5] Public Utilities Powers and Functions
Public Utilities Commission (PUC) has broad authority to determine whether the service
or equipment of any public utility poses any danger to the health or safety of the public,
and if so, to prescribe corrective measures and order them into effect.


[6] Electricity Actions
Public Utilities Commission (PUC) did not have exclusive authority over homeowner's
tort claims against electrical utility regarding stray voltage from neighboring substation,
although PUC had issued regulations requiring grounding of substations; it was possible
that utility could comply with grounding regulations and still mitigate the stray voltage
resulting from grounding, it was unclear whether litigation would hinder or interfere
with PUC's regulatory policy, and there was no indication that PUC had investigated or
regulated the issue of stray voltage, or that stray voltage could not be mitigated without
violating the grounding regulation. Cal. Pub. Util. Code § 1759.


9 Cases that cite this headnote


[7] Damages Elements in general
The elements of the tort of intentional infliction of emotional distress are: (1) extreme and
outrageous conduct by the defendant with the intention of causing, or reckless disregard of
the probability of causing, emotional distress, (2) the plaintiff's suffering severe or extreme
emotional distress, and (3) actual and proximate causation of the emotional distress by the
defendant's outrageous conduct.


10 Cases that cite this headnote


[8] Damages Nature of conduct
Conduct, to be outrageous as required for intentional infliction of emotional distress, must
be so extreme as to exceed all bounds of that usually tolerated in a civilized community.


9 Cases that cite this headnote
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[9] Damages Nature of conduct
To support a claim for intentional infliction of emotional distress, it is not enough that the
conduct be intentional and outrageous; it must be conduct directed at the plaintiff, or occur
in the presence of a plaintiff of whom the defendant is aware.


11 Cases that cite this headnote


[10] Damages Mental suffering and emotional distress
Evidence Damages
Evidence was insufficient to show that stray voltage from neighboring electrical substation
caused homeowner's physical injuries, as required for homeowner to recover intentional
infliction of emotional distress damages from electrical utility based on those physical
injuries; while homeowner presented evidence of various physical ailments she suffered,
as well as evidence that she did not begin to suffer those ailments until after she remodeled
her master bathroom and began to feel electricity in shower, expert testimony did not link
homeowner's physical symptoms to exposure to the stray voltage.


[11] Damages Particular Cases
Electrical utility's conduct with respect to stray voltage from electrical substation was
not extreme and outrageous as required for neighboring homeowner to recover damages
for intentional infliction of emotional distress, although gas company twice tagged
homeowner's gas meter and once turned off her gas service for a weekend; utility believed
it had eliminated the potential for shocks when it put house on the market, utility did not
receive any report of shocks at house for five or six years, utility responded to those reports
by installing a common neutral system, which appeared to fix the problem, utility later
responded to gas meter issues by working with the gas company to find a solution and
paying for the installation of isolators on all of the gas service lines in the neighborhood,
and, when utility received report that homeowner was experiencing an electrical current in
her newly remodeled shower, utility came to the house, took measurements to determine
the level of electricity was not dangerous, explained how the current could be eliminated
by installing isolators or bonding the fixture and the drain, and offered to pay for the
installation of the isolators.


[12] Electricity Defects, Acts, or Omissions Causing Injury
Electrical utility did not breach any duty of care to homeowner in connection with stray
voltage from nearby electrical substation which migrated to homeowner's property; utility
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did not have a duty to eliminate all stray voltage, as stray voltage was an unavoidable
byproduct of Public Utilities Commission's grounding requirements, utility had eliminated
touch potential for shocks for six-year period until homeowner remodeled her bathroom,
and, after homeowner reported the issue, utility explained what needed to be done to
eliminate the touch potential and offered to pay for the installation of plastic isolators,
which homeowner rejected.


5 Cases that cite this headnote


[13] Electricity Defects, Acts, or Omissions Causing Injury
Stray voltage from electrical substation due to Public Utilities Commission's (PUC's)
grounding requirements was not expressly authorized by statute as required to preclude
nuisance lawsuit; rather, voltage was a product of a facility constructed in accordance with
PUC regulations regarding design, siting, operation, and safety requirements. Cal. Civ.
Code § 3482.


2 Cases that cite this headnote


[14] Nuisance Acts authorized or prohibited by public authority
A statutory sanction cannot be pleaded in justification of acts which by the general rules
of law constitute a nuisance, unless the acts complained of are authorized by the express
terms of the statute under which the justification is made, or by the plainest and most
necessary implication from the powers expressly conferred, so that it can be fairly stated
that the legislature contemplated the doing of the very act which occasions the injury. Cal.
Civ. Code § 3482.


3 Cases that cite this headnote


[15] Nuisance Nature and extent of injury or danger
To recover on a nuisance claim, the harm the plaintiff suffers need not be a physical injury.


[16] Appeal and Error Course and conduct of trial
Electricity Instructions and verdict and findings
Jury's improper consideration of homeowner's physical injuries, which were not proven to
be caused by stray voltage from nearby electrical substation, required remand of nuisance
claim against electrical utility for retrial; while absence of evidence of physical injuries
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would not preclude recovery, under homeowner's theory of the case, her physical injuries
were an integral part of the harm she purportedly suffered.


[17] Electricity Defects, Acts, or Omissions Causing Injury
In determining whether seriousness of the harm homeowner suffered from stray voltage
from substation, for purposes of determining whether that harm outweighed the public
benefit of electrical utility's conduct, the jury considering the homeowner's nuisance claim
should weigh (1) the extent of the harm, meaning how much stray voltage interfered with
homeowner's use or enjoyment of her property, and how long that interference lasted, (2)
the character of the harm, that is, whether the harm involved a loss from the destruction or
impairment of physical things she was using, or personal discomfort or annoyance, (3) the
value society places on the residential use of the property, (4) the suitability of the type of
use or enjoyment invaded to the character of the locality, which is based upon the primary
kind of activity at that location, such as residential, industrial, or other activity, and (5) the
extent of the burden on utility to avoid the harm.


2 Cases that cite this headnote


[18] Electricity Defects, Acts, or Omissions Causing Injury
In determining the social utility of electrical utility's conduct, for purposes of determining
whether harm to homeowner from stray voltage from electrical substation outweighed the
public benefit of utility's conduct, the jury considering the homeowner's nuisance claim
should weigh (1) the value society places on the primary purpose of the conduct that caused
the interference, including utility's main objective for engaging in the conduct, (2) the
suitability of the conduct that caused the interference to the character of the locality, which
depends upon its compatibility to the primary activities carried on in the locality, and (3)
the practicability or impracticality of preventing or avoiding the invasion.


1 Cases that cite this headnote


[19] Corporations and Business Organizations Exemplary damages
When the defendant is a corporation, an award of punitive damages against that
corporation must rest on the malice of the corporation's employees. Cal. Civ. Code §
3294(a).


5 Cases that cite this headnote
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[20] Corporations and Business Organizations Exemplary damages
The punitive damages law does not impute every employee's malice to the corporation;
instead, the oppression, fraud, or malice must be perpetrated, authorized, or knowingly
ratified by an officer, director, or managing agent of the corporation, which includes only
those corporate employees who exercise substantial independent authority and judgment
in their corporate decisionmaking so that their decisions ultimately determine corporate
policy. Cal. Civ. Code § 3294.


6 Cases that cite this headnote


[21] Corporations and Business Organizations Exemplary damages
Conduct allegedly ratified by electrical utility's managing agents was not despicable and
thus the ratification did not support award of punitive damages to homeowner in tort action
against utility regarding stray voltage from nearby electrical substation; while managing
agents no doubt were aware that stray voltage was present on the property, they were made
aware of that in the context of utility attempting to mitigate it to ensure the level of voltage
did not present any danger to the occupants of the property. Cal. Civ. Code § 3294(a).


See 5 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 449 et seq.


1 Cases that cite this headnote


**30  APPEAL from a judgment of the Superior Court for Los Angeles County, Stuart M. Rice,
Judge. Reversed and remanded. (Super. Ct. No. YC065545)
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*129  Defendant Southern California Edison Company (Edison) appeals from a judgment
following a jury trial in which the jury found in favor of plaintiff Simona Wilson on her claims
for intentional infliction of emotional distress (IIED), negligence, and nuisance, and awarded her
$1,050,000 in compensatory damages and $3 million in punitive damages. All of her claims are
based upon her allegation that Edison failed to properly supervise, secure, operate, maintain, or
control the electrical substation next door to plaintiff's house (the Topaz substation), allowing
uncontrolled stray electrical currents to enter the home. Stray current (or stray voltage) is the
unavoidable byproduct of grounding an electrical system.


The gas company found stray voltage on Wilson's gas meter the year after she moved into the
house, and again two years later. Edison paid for certain measures taken by the gas company, which
virtually eliminated the voltage on the meter. After Wilson remodeled her master bathroom (four
years after she moved into the house), she began to feel low levels of electricity in her shower
because the shower had metal pipes and the drain was connected to the ground, which allowed
the stray electricity to flow when someone touched the shower while in contact with the drain.
Edison offered to replace all or a portion of the metal pipes with plastic, which would eliminate
the voltage in her shower, but Wilson refused the offer and insisted that Edison eliminate all stray
voltage on her property. She subsequently filed the instant lawsuit.


Edison contends that Wilson's claims fall under the exclusive jurisdiction of the Public Utilities
Commission (the commission or PUC), that no *130  substantial evidence supports her claims,
that the damages award is excessive, and that punitive damages were unjustified. We conclude
that the PUC has not exercised its authority to adopt a policy regarding the issues in this lawsuit,
and therefore it does not have exclusive jurisdiction over Wilson's claims. But we also conclude
that Wilson failed to present sufficient evidence to support her IIED and negligence claims,
or to support an award of punitive damages. Finally, we conclude the verdict on the nuisance
claim cannot stand because the trial court refused to give Edison's proffered instruction regarding
causation of Wilson's physical symptoms, and therefore the jury relied upon irrelevant **31
evidence when determining that claim. Accordingly, we reverse the judgment, order judgment
entered in favor of Edison on the IIED and negligence claims, and remand to the trial court for
a retrial on the nuisance claim.


BACKGROUND


A. Fundamentals of Electrical Distribution Systems and Electricity
Analysis of the facts and issues in this case requires a basic understanding of electricity and
electrical distribution systems.
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Electricity is produced at a generating plant. Because it is not economical to send electricity
over long distances at low voltages, the electricity produced at the plant is stepped up through
transformers to a very high voltage before it is sent out over transmission lines. A substation, such
as Edison's Topaz substation at issue in this case, receives the high voltage electricity from the
generating plant and steps it down through transformers to 4,000 volts. It then sends the electricity
over distribution lines out to the neighborhood power poles, where an additional transformer steps
down the voltage to 240/120 volts before delivering the electricity to homes or businesses.


In order for electricity to flow, there must be a complete circuit. In other words, when electricity
is sent out from a transformer to a “load” (i.e., something that is using electricity, such as a light
or appliance), it must have a return path. Typically, electricity is sent over one conductor (wire),
called the “hot,” and returns on another conductor called the neutral. The flow of electricity is
referred to as “current” and is measured in amperes (or amps); voltage is the pressure that drives
the current. The amount of current depends in part upon the amount of resistance in the circuit;
e.g., a 100–watt lightbulb  *131  has less resistance than a 60–watt lightbulb, so there will be a
larger current flowing through it (and therefore the bulb burns brighter). 1


1 The amount of current also depends on the amount of voltage. The amount of current is
calculated using Ohm's Law: current (in amps) equals voltage (volts) divided by resistance
(ohms).


For safety reasons, electrical systems usually are grounded. That means that at various points in
the system, including at the substation, a connection is made from the neutral to the ground, i.e.,
the earth. Because the earth is conductive, it can provide a return path for the flow of electricity.
Therefore, if, for example, an energized wire fell to the ground from the distribution lines, the
earth would provide a path for the current to return to the substation, where a protective device
would break the circuit. But the conductivity of the earth also can present a danger to someone
who touches a source of electricity. If that person is in physical contact with the earth, electricity
will flow from the electrical source, through his or her body, to the earth and on to the distribution
system or substation, thus completing the circuit. The amount of current will depend on the
resistance of the person's body, the amount of contact area, and the amount of voltage present.


In a grounded electrical system, there will always be some current flowing back to the substation
through the earth. This is referred to as neutral-to-earth voltage, or “NEV,” and it cannot be entirely
eliminated. NEV is one cause of “stray voltage,” which is voltage of 10 volts or less appearing on
objects that are not part of an electrical system, that can be simultaneously contacted by members
of the general **32  public. 2  Metal objects, such as water pipes or gas lines, that are buried
in or connected to the earth will conduct electricity, so if a person in a home touched a water
pipe that was energized due to NEV while also touching the earth or another conductor at a
different voltage, a circuit would be completed and current would run through that person's body.
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This “touch potential” can be eliminated by replacing metal pipes with plastic pipes or installing
isolators (such as a short section of plastic pipe) to stop the flow of electricity onto metal fixtures,
or by connecting (or “bonding”) the two conductors to equalize the voltage between the two.


2 Stray voltage also can be caused by wiring faults (i.e., a short circuit in which an energized
conductor makes contact with a grounded surface) or corrosion of a neutral conductor.


The physiological effects of current flowing through a person's body depends upon the amount of
the current. According to a leading reference, a woman who encounters a current of 0.3 milliamps
(mA) would not feel anything. At 0.7mA, she would feel a slight tingling; that typically is the
perception threshold. At 1.2mA, she would feel a shock, but it would not be painful and muscular
control would not be lost. She would feel a painful shock at 6mA, but she would still have muscular
control. The let-go threshold *132  is at 10.5mA, and at 15mA, she would feel a severe shock,
have muscular contractions, and her breathing could be difficult. 3  Administration of currents on
patients often is used by physicians to determine whether they have nerve damage; they typically
administer currents of 20 to 50mA, and can administer up to 120mA. 4


3 These current figures are for 60–Hz, alternating current, like the electricity supplied to
homes. Another leading reference chart, which takes into account the amount of time of the
contact, shows that perception is possible up to 0.5mA, and that current above 10mA likely
would produce involuntary muscle contractions, but there usually would not be any harmful
physiological effects.


4 It is not clear if these applications involve alternating current or direct current. For direct
current, the perception threshold is from 3.5mA to 5.2mA; a person would feel a shock (not
painful) at 6mA to 9mA, and a painful shock at 41mA to 62mA; the let go threshold is
at 51mA to 76mA; and the person would feel a painful and severe shock, with muscular
contractions and difficulty breathing at 60mA to 90mA.


B. History of the Property
The house at issue in this case is located at 904 Knob Hill Drive in Redondo Beach, next door to
Edison's Topaz substation. Edison owned the house until 1999.


1. 1995–1997
In 1995, Edison rented the house to the Pantucci family. Before renting the house to the Pantuccis,
a corporate real estate agent from Edison asked Edison's facilities manager to take a look at the
electrical system because a previous tenant had complained that she got a shock in the kitchen
from the sink or refrigerator.
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Edison hired an electrical contractor, Precision Electric, to go through the electrical panels and the
house to make sure everything was in order. Precision Electric took voltage readings by the sink to
the ground, and found no voltage. The contractor replaced a ground clamp and went through the
entire house, but did not find any electrical problems. The contractor was called back to the house
after another Edison agent touched the dishwasher door while standing in water (the dishwasher
had leaked) and felt a shock. When Precision Electric checked the dishwasher, the water was gone,
and there was no voltage between the dishwasher and a **33  tack strip on the floor. The contractor
told Edison the shock could have been caused by the power feed to the dishwasher being in water
when the dishwasher leaked.


Soon after the Pantuccis moved into the house, they began to experience shocks in the bathtub, at
the washing machine, in a kiddie pool in the backyard, and at other places around the house. The
shocks were mild, and *133  no one was hurt. The Pantuccis complained to Edison a couple of
times, and Edison sent people several times to try to fix the problem, but it never got fixed.


In April 1997, Edison's lease administrator, Tina Drebushenko (now Van Breukelen) e-mailed
several Edison employees regarding some calls she recently received from Ms. Pantucci about
shocks she received when touching faucets. Ms. Pantucci also told her that the family no longer
used the bathtub. Drebushenko reported that “[t]his problem was supposed to have been corrected
some time ago, but the tenants report that it never really was ... they just put up with it and stopped
calling.” She said that Ms. Pantucci told her that the shocks were getting stronger, so Precision
Electric was sent to the house. The electrician who went there detected some stray voltage, and also
believed there was faulty wiring somewhere in the electrical system. Precision Electric asked for an
Edison troubleshooting team to meet it at the house the following week “to rule out any substation
problems.” When Ms. Pantucci called the next day to report that the problem had gotten worse after
Precision Electric left, Drebushenko contacted Precision Electric and the troubleshooting team to
have them meet at the house that same day.


In her e-mail to her colleagues, Drebushenko emphasized that Edison needed to “get this matter
resolved once and for all or determine if it can[']t be solved.” She stated that she had submitted the
property to be released for sale, but that Edison might want it as a buffer. She said that if Edison
could sell the property, it would first have to fix the problem, but if the problem cannot be fixed,
Edison should consider demolishing the structure.


The Pantuccis moved out a few months later, in September or October of 1997.


2. 1998
In January 1998, Mark Raidy was preparing the house for possible sale. He met with several
Edison employees at the house to try to determine the source of the shocks and find a solution
to fix the problem. They opened the main circuit breaker (i.e., shut off power to the house) and
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took readings. They found two amps flowing in the service drop (i.e., wire) from the backyard
pole to the house. They took readings on the water pipe into the house and out to the sprinklers in
the backyard, and found no current. They agreed that the other likely path for the current was the
sewer pipe, and determined they should replace the sewer pipe with plastic. Once the sewer pipe
was replaced, they would meet again, and have a troubleman there to perform a test.


*134  They also found stray voltage inside the house. They took a reading, and found over five
volts from the damp carpet/tack strip between the kitchen and dining area and the ground on
a kitchen outlet. They agreed to do more troubleshooting at their next meeting. In an e-mail to
the meeting participants, Raidy told them: “If we can solve these problems and feel comfortable
that they won't recur, we will proceed to market the home. If constant maintenance is needed to
prevent the re-occurrence of the problem, we should probably retain the property so we can control
the **34  maintenance. If we can't solve the problem, we should not allow the property to be
inhabited.”


Sometime later, Edison found there was a problem on a distribution pole up the street from the
house. When the problem was fixed, the stray voltage at the house stopped.


In June 1998, Raidy made a site visit at the house with Edison's sales and leasing manager, Charles
Kraushaar. Raidy told Kraushaar about the reports by prior tenants of shocks at the property.
He said that Edison had determined that the source of the shocks was a faulty transformer on
a distribution pole up the street; the transformer was replaced, which eliminated the problem.
Kraushaar touched the faucet and showerheads that previously had produced shocks to verify there
were no more shocks. Kraushaar had no concern about stray voltage at the site, and authorized the
release of the property for sale.


3. 1999 to 2008
Edison sold the house to the Ozerans in 1999. Edison did not receive any reports of shocks at
the house for the next five years. In 2004, the Ozerans complained to Edison that the tenants of
the house were getting shocked in the laundry room in the garage, in the yard at the hose bibs,
and in one of the bathrooms. Edison employee Matthew Norwalk was asked to investigate as
part of a team that included people from Edison's substation, field engineering, and power quality
departments. Norwalk performed voltage measurements, and found voltages ranging from 11 to
15 volts inside and outside the house. 5  The team investigated the design and integrity of all
connections on the distribution system, wiring within the home, and connections and design of the
substation, and performed modeling of substation grounding.
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5 Those measurements were taken without a resistor in the line, which was standard practice
at the time. In 2009–2010, the industry determined that a standard burden resistor should be
used to ensure consistency.


Thousands of hours were spent by members of the team and others, trying to determine the source
of the problem. They deenergized and inspected each circuit at Topaz to see if there were issues
with any of the circuits. Ultimately, they found and replaced some corroded connectors, and
*135  determined after a ground study that the grounding of the system could be improved. They
concluded, based on modeling, that the voltage around the substation could be equalized to bring
down the difference in voltage between the house's ground and the water lines on the property by
adding a common neutral. 6


6 In a common neutral system, a jumper is placed between the primary neutral (the neutral
wire coming from the substation on the distribution poles) and the secondary neutral (the
neutral wire used to supply the individual homes from the transformer on the distribution
pole). By connecting these neutrals, Edison utilizes the grounding systems of all surrounding
homes as well as the grounds installed for the transformer itself.


The common neutral plan was implemented in February 2005. Afterwards, the Edison team
performed voltage measurements at the house, and found the voltage had dropped to approximately
3.5 volts (without a resistor). Using a 1,000 ohm resistor to replicate the internal resistance of
a human body, the Edison team determined that a voltage of 3.5 volts would not produce any
harmful level of current (the level of current would be approximately 3.5mA). Norwalk spoke with
the tenants of the house, and they were satisfied with the results. Edison received no more **35
complaints of shocks or stray voltage until 2008. 7


7 The Ozerans sold the house sometime after July 2005 to the Boekers. In preparation for the
sale, Dr. Ozeran asked Edison for a letter to give to the buyer confirming that the voltage
levels were safe. Edison wrote that letter, and confirmed that the level of current was 3.5mA,
which is below the safety threshold of 5mA used by Underwriter's Laboratory, and would
not pose a safety hazard.


C. Events Leading Up to Present Lawsuit
Wilson bought the property in March 2007 and moved in with her husband, Ryan Fisher, and son. 8


She asked the previous owner whether there were any safety hazards in the home with respect to
the substation next door, and was told there had been no problems. Neither she nor Fisher was
aware of any voltage problem with the house until August 2008.
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8 She was pregnant with her second son when she moved in; he was born a few months later.
Her husband moved out of the house in March 2009, and she and her husband divorced in
April 2010.


1. Voltage on the Gas Meter
When Fisher came home from work on August 22, 2008, he found tags from the gas company
saying that it had found a dangerous condition; there was electricity (measured at 7 volts) detected
at the gas meter. 9  The tags indicated that the gas had been turned off, and Fisher was advised to
call the electric company.


9 Employees of Southern California Gas Company are directed to shut off the gas and notify
a supervisor if they find any electricity at a gas meter; a higher skilled person then goes to
the location and measures the current.


*136  In response to Fisher's call, Norwalk came to the house and took a voltage measurement
on the gas pipe entering the property. He measured 1.8 volts without a resistor. Norwalk told the
gas company that the source of the voltage appeared to be NEV, and that Edison would investigate
to see if it could be further reduced. Edison tested the effect of removing the common neutral,
and discovered that the voltage on the meter went down when they disconnected it but the voltage
from the hose bib to the ground went up to 8 volts, so they restored the common neutral. Generally,
when the source of voltage at a gas meter is NEV, the gas company will accept that voltage level.
To verify that the source of the voltage was NEV, Edison placed a device on the gas meter to record
the voltage to see if the voltage trended the load on the substation. Upon learning that Edison
was monitoring the voltage, the gas company restored service to the house. Edison ultimately
determined that the voltage changed in direct relationship to the loading of the substation, which
confirmed that the source of the voltage was NEV.


The gas company notified Wilson again in April 2010 that it had detected electricity on the gas
meter, although it did not turn off the gas at that time. The gas company also found voltage on
the gas lines of other homes and facilities in the area. Representatives from the gas company had
several meetings with representatives from Edison to try to find a way to address the problem.
Ultimately, it was determined that the best way to eliminate voltages on the gas lines and meters
was to install isolators on the gas service lines to the customers' homes. Edison paid several
thousand dollars for the installation of isolators, which was completed in 2012 and reduced the
voltage on the gas meters to less than one volt. 10


10 The gas company subsequently replaced the main gas pipeline with a plastic gas main.


**36  2. Voltage in the Shower
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In the meantime, in March 2011, Wilson remodeled her master bathroom. The construction was
done to code by Wilson's father, who was a contractor. As part of the remodel, Wilson replaced
an elevated bathtub with a shower that had a metal drain in the concrete on the floor, so it had
contact with the earth. 11  After the remodel, Wilson began feeling a “tingling sensation” while she
was showering, but she thought it was a pinched nerve. On the evening of April 19, Wilson told
her boyfriend, Jason Stelle, that she was “feeling some kind of tingling” while showering. Stelle
got in the shower to adjust the showerhead and “started feeling a tingling sensation as well.” After
touching the showerhead a few more times, he realized that the sensation was not from *137  his
body, but was from the fixture. He touched it numerous times that evening and the next day to
confirm there was a sensation before calling an electrician.


11 When the house was inspected after Wilson filed her lawsuit, all of the plumbing in the house
used plastic plumbing except for the master bathroom shower and an outside shower that
was installed at the time of the remodel.


Wilson's father and the electrician came to the house on April 20 and took voltage readings. They
found voltage on the pipe leading to the showerhead. They started looking for the cause, eventually
turning off all the power to the house, and found there still was voltage. The electrician and Stelle
called Edison.


An Edison field technician came to the house a few days later and took voltage readings in the
shower and other areas of the house. The technician told Stelle that there had been a history of
problems with the house, and that there was not much he could do other than check to make sure
it was not something that could be immediately fixed. He did not explain what the problems were.
Another Edison representative came by later that day and did a similar walk-through and took
voltage readings.


About a week later, Norwalk came to the house and met with Stelle. At Stelle's request, Norwalk
took voltage measurements at the master shower and at the gas meter. The voltage at the shower
was 2.2 volts with a 500 ohm resistor and 2.4 volts without the resistor; the readings at the gas meter
were 0.5 volts with the resistor and 1.7 without. Norwalk tried to explain the cause of the voltage; as
Stelle understood Norwalk's explanation, the substation was causing a voltage potential across the
property that was within Edison's standards, and Edison did not have plans to do anything about it.
Stelle asked Norwalk to come back to the house on May 6 to meet with Wilson and explain it to her.


On May 6, Norwalk and two other Edison representatives (including Bill Stone, a claims
representative) met at the house with Wilson, Stelle, Wilson's father, and her electrician. Norwalk
measured the voltage on the shower, and showed the group that it measured 2.4 volts without
the resistor and 2.2 volts with the resistor. They then went to the gas meter, where Wilson's
electrician said he had measured 11 volts. 12  The electrician had not used a resistor when taking



https://www.westlaw.com/Link/Document/FullText?entityType=injury&entityId=Ic5e73348475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 





Wilson v. Southern California Edison Co., 234 Cal.App.4th 123 (2015)
184 Cal.Rptr.3d 26, 15 Cal. Daily Op. Serv. 1425, 2015 Daily Journal D.A.R. 1608


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


that measurement. Using the electrician's meter, with the **37  probes exactly where he placed
them, Norwalk added a resistor to see what the true value was. The voltage was reduced to nearly
zero. Norwalk next took voltage readings in the hallway bathroom that was used by the children.
He *138  measured from the drain grate in the bathtub to the shower controls. Although he found
some voltage without the resistor, the voltage bled to zero when the resistor was added. 13


12 The electrician showed Norwalk that he measured the voltage by inserting one probe in the
dirt next to the substation, outside the home's property line, and touched the other probe to
the gas line entering the home. According to Norwalk, this is not the correct way to measure
the voltage because there is no touch potential between those two points, i.e., a person cannot
be standing on the dirt next to the substation while touching the gas line at the house.


13 Norwalk explained that the reason there was less voltage in the bathtub was because there is
a rubber gasket between the drain and the sewer line, so there is no electrical connection.


The group returned to the kitchen, where Norwalk showed Wilson the data from the voltage
monitor that had been placed on her gas meter. He showed her that the voltage was lower in the
morning and higher at night, in direct relationship to the substation, and explained the same is
probably true in her shower. He estimated that the voltage in the shower in the evening would be
around 3 volts. He noted there was missing data from December 2010 to April 2011, because the
data card on the monitor had filled up, but explained that the voltages recorded before the monitor
stopped recording were almost exactly the same as those recorded after the data card was replaced.


What happened next is in dispute.


According to Wilson, Norwalk advised her to shower during offpeak hours when the stray voltage
was lower and to modify her house to make it less conductive. He did not make any specific
recommendations as to how to modify the house, nor did he offer to have Edison do any work on
her house during that meeting. 14  During her discussions with the group, Wilson told the Edison
representatives that she wanted the stray voltage completely eliminated. When she tried to explain
some symptoms she was having in her hands, Stone, the claims representative, turned toward
her and yelled, “It's just your nerves.” The meeting ended when Wilson asked for a copy of the
simulation study on the stray voltage that Norwalk had told Stelle about during his prior meeting
and copies of work orders showing what work had been done on the property before she bought
it; Stone told her she needed to request those documents in writing.


14 According to Wilson, Edison did not offer to install isolators or replace the pipes in the
shower until after she had hired an attorney and moved out of the home. Wilson believed
that replacing the pipes with plastic pipes “would be substandard” and “just a bandaid.” In
any event, she testified that she would not have accepted the offer at any time, because “[t]he
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only thing that would be acceptable to me is to completely eliminate the stray voltage on
my property.”


According to Norwalk, he explained to Wilson at the meeting that the voltage in the shower could
be mitigated through bonding, or by replacing a portion of the copper plumbing in the shower with
a short piece of plastic piping. He told her that she could have her contractor perform the work,
if that made her more comfortable, and she could submit the bill to Edison. 15  *139  Wilson told
him that she did not want to expose her family to any more dust from construction. She became
upset that Edison could not remove the voltage by doing something within the substation, and the
meeting ended.


15 A claims investigations manager for Edison testified that he spoke by phone with Wilson a
few days after the May 6 meeting and told her he understood that Edison's field personnel
had determined the best way to address the voltage issue was to put a plastic insert into the
metal plumbing. He told her that Edison would pay for the work, and put her up for a day
or two while it was being done, but Wilson rejected the offer and said she wanted Edison
to buy her house.


**38  Wilson moved out of the house in September 2011, after an inspector she hired told her
she should get out. The inspector was a building biologist whose expertise was in electromagnetic
fields. She sold the home in January 2013.


3. Wilson' s Symptoms
After Wilson started feeling the electricity in the shower, she started throwing up all the time,
and her body felt extremely weak. She started to have muscle fatigue and muscle spasms, and her
hands were shaky. She could not hold a cup of coffee or type, and had constant numbness, pain,
and tingling in her hands and feet. 16  She had episodes in which her hands and feet turned red and
were warm to the touch.


16 Wilson testified that many of these symptoms stopped after she had a hysterectomy in
January 2012.


She went to a neurologist, Dr. Rederich, in May 2011. Dr. Rederich performed some simple tests on
her, and diagnosed her with nerve damage. He prescribed pain medication, and told her the nerves
would regenerate over time. When her symptoms got worse, Wilson returned to Dr. Rederich. He
told her that he thought she might be developing secondary erythromelalgia, a rare condition for
which there was no cure, and referred her to a specialist, Dr. Beydoun. Dr. Beydoun concluded she
did not have secondary erythromelalgia or nerve damage, but he could not rule out the possibility
that she had primary erythromelalgia, which is an inherited condition.
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D. The Present Lawsuit
On September 11, 2011, Wilson, on her own behalf and as guardian ad litem for her children, filed
a complaint for damages against Edison, the Boekers (who sold the house to her), and the Boekers'
real estate agents. We need not discuss in detail the proceedings below. Suffice to say that the case
was tried before a jury on Wilson's claims for IIED, negligence, and nuisance as alleged in the
first amended complaint. All of those claims alleged, in essence, stray voltage generated by the
Topaz substation entered into Wilson's home, causing shocks to Wilson, and that Edison knew of
the stray *140  voltage from the substation, but failed to properly operate, maintain, or control the
substation, and failed to maintain the safety of the residents living next to the substation. Wilson
contended at trial that any level of stray voltage on the property was unacceptable, and Edison was
liable for failing to eliminate it. 17


17 For example, during closing argument, Wilson's attorney highlighted the most important
evidence to show Edison's liability: “No. 1, we know that the stray voltage problem on Knob
Hill is a persistent, recurrent, serious problem that was never fixed.” Later, counsel told the
jury: “I can tell you that if there was a bunch of voltage on my fixtures in my home, I would
not say to myself well, gee, I wonder how this registers on the IEC chart, physiological chart,
or I w[o]nder what the difference in potential between my showerhead and my drain.... [¶]
What I'm thinking is, there is electricity in my house, on my fixtures, that people, real human
being, including my own children, are being exposed to. And that is unacceptable.”


After an eight-day trial, the jury found in favor of Wilson on all three claims. The jury awarded
Wilson $375,000 in past noneconomic damages and $175,000 in future noneconomic damages on
her IIED and negligence claims, and $500,000 on her nuisance claim, and found Edison liable for
punitive damages. Following a punitive damages phase, the jury awarded Wilson $3 million in
punitive damages.


The trial court entered judgment, and Edison timely filed motions for judgment notwithstanding
the verdict and a new trial. **39  In the motion for judgment notwithstanding the verdict, Edison
argued for the first time that all of Wilson's claims were barred by Public Utilities Code 18  section
1759. 19  The trial court denied both motions, by minute order and by a signed order. Edison timely
filed notices of appeal following entry of each order.


18 Further undesignated statutory references are to the Public Utilities Code.


19 Edison had argued in a motion for summary judgment that Wilson's nuisance claim was
barred by section 1759, but its argument was premised on its understanding that the nuisance
claim was based upon Wilson's fear of harm from electromagnetic fields.
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DISCUSSION


Edison contends that Wilson's claims fall under the exclusive jurisdiction of the PUC, that no
substantial evidence supports her claims, that the damages award is excessive, and that punitive
damages were unjustified. We find that the PUC does not have exclusive jurisdiction over Wilson's
claims, but we agree there was insufficient evidence to support her IIED and negligence claims and
that the punitive damages award was unjustified. Although we reject Edison's contention that there
was insufficient evidence to support the nuisance claim, we find the jury may have relied upon
irrelevant evidence in considering that claim, and therefore the nuisance claim must be retried.


*141  A. Exclusive Jurisdiction of the PUC
Section 1759 provides: “No court of this state, except the Supreme Court and the court of appeal,
to the extent specified in this article, shall have jurisdiction to review, reverse, correct, or annul
any order or decision of the commission or to suspend or delay the execution or operation thereof,
or to enjoin, restrain, or interfere with the commission in the performance of its official duties,
as provided by law and the rules of court.” On appeal, Edison argues that Wilson's claims are
barred under section 1759 by the PUC's exclusive jurisdiction over the design, siting, operation,
and safety of Edison's electrical distribution system. Wilson contends Edison waived this issue
by failing to plead it as an affirmative defense in the answer or raise it by demurrer, and that, in
any event, section 1759 does not apply in this case. We conclude that the issue is one of subject
matter jurisdiction that cannot be waived, but that section 1759 does not bar the trial court from
litigating Wilson's claims.


1. Whether Section 1759 Applies Is an Issue of Subject Matter Jurisdiction That Cannot Be
Waived


[1] As noted, Edison did not argue that all of Wilson's claims were barred by the PUC's exclusive
jurisdiction until it filed its posttrial motion for judgment notwithstanding the verdict. Wilson
contends that Edison cannot raise exclusive jurisdiction on appeal because “[e]xclusivity is an
affirmative defense ... [that] must be pled in the defendant's Answer—or it is waived.” (Citing
Doney v. Tambouratgis (1979) 23 Cal.3d 91, [151 Cal.Rptr. 347, 587 P.2d 1160] (Doney ).) Her
reliance upon Doney is misplaced.


Doney, supra, 23 Cal.3d 91, 151 Cal.Rptr. 347, 587 P.2d 1160, and all but one of the other
cases Wilson relies upon involve the exclusive remedy provision of the Workers' Compensation
Act (Lab.Code, § 3600 et seq.). 20  That act provides, in **40  relevant part, that “[w]here the
conditions of compensation set forth in Section 3600 concur, the right to recover compensation
is ... the sole and exclusive remedy of the employee or his or her dependents against the
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employer” (Lab.Code, § 3602, subd. (a)), and that “[i]n all cases where the conditions of
compensation set forth in Section 3600 do not concur, the liability of the employer shall be the
same as if this division had not been enacted” (Lab.Code, § 3602, subd. (c)). The legal theory
supporting this exclusive remedy provision “is a presumed ‘compensation bargain,’ pursuant to
which the employer assumes liability for industrial personal injury or death without regard to
fault in exchange for *142  limitations on the amount of that liability. The employee is afforded
relatively swift and certain payment of benefits to cure or relieve the effects of industrial injury
without having to prove fault but, in exchange, gives up the wider range of damages potentially
available in tort.” (Shoemaker v. Myers (1990) 52 Cal.3d 1, 16, [276 Cal.Rptr. 303, 801 P.2d 1054].)


20 The remaining case, Crookall v. Davis, Punelli, Keathley & Willard (1998) 65 Cal.App.4th
1048, 77 Cal.Rptr.2d 250, is a legal malpractice case involving the law firm's failure to timely
raise the defense of the antideficiency statute in a foreclosure action. (Id. at p. 1056, 77
Cal.Rptr.2d 250.) It has no relevance to the exclusivity issue in this case.


As the Supreme Court explained in Doney, “a defendant in a civil action who claims to be
one of that class of persons protected from an action at law by the provisions of the Workers'
Compensation Act bears the burden of pleading and proving, as an affirmative defense to the
action, the existence of the conditions of compensation set forth in the statute which are necessary
to its application. [Citations.] ‘The employee is pursuing a common law remedy which existed
before the enactment of the statute and which continues to exist in cases not covered by the statute.
It is incumbent upon the employer to prove that the Workmen's Compensation Act is a bar to the
employee's ordinary remedy.’ [Citation.]” (Doney, supra, 23 Cal.3d at pp. 96–97, 151 Cal.Rptr.
347, 587 P.2d 1160, fn. omitted.)


The Supreme Court observed that finding a defendant waived the protection of the exclusive
remedy provision by failing to raise it as an affirmative defense does not “result[ ] in the improper
‘conferral’ of subject matter jurisdiction by means of consent, waiver, or estoppel [citations] ...
[because] plaintiff was ‘pursuing a common law remedy which existed before the enactment of
the statute and which continues to exist in cases not covered by the statute.’ [Citation.] The trial
court clearly had subject matter jurisdiction over such an action unless and until it was properly
demonstrated that the case was one ‘covered by the statute’ due to the presence therein of the
conditions of compensation set forth in section 3600 of the Labor Code.... When, as in this case,
no such demonstration has been made ..., the court properly proceeds to exercise its existing
jurisdiction to enforce the common law remedy.” (Doney, supra, 23 Cal.3d at pp. 98–99, 151
Cal.Rptr. 347, 587 P.2d 1160.)


[2] In contrast to the workers' compensation exclusive remedy provision, which is designed to
protect the employer from tort liability that otherwise could be imposed in the absence of the
workers' compensation law, section 1759 is designed to protect the PUC's constitutional and
statutory authority to regulate utilities. As the Supreme Court explained in San Diego Gas &
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Electric Co. v. Superior Court (1996) 13 Cal.4th 893, [55 Cal.Rptr.2d 724, 920 P.2d 669] (Covalt
), “ ‘[t]he commission is a state agency of constitutional origin with far-reaching duties, functions
and powers. (Cal. Const., art. XII, §§ 1–6.) The Constitution confers **41  broad authority on the
commission to regulate utilities, including the power to fix rates, establish rules, hold various types
of hearings, award reparation, and establish its own procedures.’ (Id. §§ 2, 4, 6.)” (Covalt, supra,
13 Cal.4th at pp. 914–915, 55 Cal.Rptr.2d 724, 920 P.2d 669.) The Constitution also *143  gives
the Legislature plenary power to confer additional authority and jurisdiction upon the commission,
which the Legislature did by enacting the Public Utilities Act (§ 201 et seq.). (Covalt, supra,
13 Cal.4th at p. 915, 55 Cal.Rptr.2d 724, 920 P.2d 669.) “That law vests the commission with
broad authority to ‘supervise and regulate every public utility in the State’ (§ 701) and grants the
commission numerous specific powers for the purpose,” and “further authorized the commission
to ‘do all things, whether specifically designated in [the Public Utilities Act] or in addition
thereto, which are necessary and convenient’ in the exercise of its jurisdiction over public utilities.
[Citation.]” (Covalt, supra, 13 Cal.4th at p. 915, 55 Cal.Rptr.2d 724, 920 P.2d 669.)


In addition to the authority granted directly to the commission by the Constitution, “[t]he
Constitution also confers plenary power on the Legislature to ‘establish the manner and scope of
review of commission action in a court of record’ (Cal. Const., art. XII, § 5). Pursuant to this
constitutional provision the Legislature enacted article 3 of chapter 9 of the Public Utilities Act,
entitled ‘Judicial Review,’ ... [which] prescribes a method of judicial review that is narrow in both
‘manner and scope,’ ” limiting review of a commission decision to an action filed directly in the
Supreme Court by means of a petition for writ of review. 21  (Covalt, supra, 13 Cal.4th at p. 915, 55
Cal.Rptr.2d 724, 920 P.2d 669.) The court noted that “the Legislature then made it clear in section
1759 of the Public Utilities Act that no other court has jurisdiction either to review or suspend the
commission's decisions or to enjoin or otherwise ‘interfere’ with the commission's performance
of its duties.” (Covalt, supra, 13 Cal.4th at p. 916, 55 Cal.Rptr.2d 724, 920 P.2d 669.)


21 Chapter 9 subsequently was amended to allow for review by the court of appeal in addition
to the Supreme Court. (§ 1756.)


[3] As this discussion makes clear, section 1759 is a statute involving subject matter jurisdiction,
and divests trial courts of jurisdiction to entertain lawsuits that would interfere with the PUC's
regulation of utilities. Its application cannot be waived by the parties to the litigation. (See
Harrington v. Superior Court (1924) 194 Cal. 185, 188, [228 P. 15] [“Jurisdiction of the subject
matter cannot be given, enlarged or waived by the parties.... ‘[W]here the jurisdiction of the court as
to the subject matter has been limited by the constitution or the statute the consent of parties cannot
confer jurisdiction.’ ”].) Indeed, a judgment entered by a court without subject matter jurisdiction
is void, and may be “ ‘attacked anywhere, directly or collaterally, by parties or by strangers.’
” (Marlow v. Campbell (1992) 7 Cal.App.4th 921, 928, [9 Cal.Rptr.2d 516]; see also Saffer v. JP
Morgan Chase Bank, N.A. (2014) 225 Cal.App.4th 1239, 1246, [171 Cal.Rptr.3d 111] [“Subject
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matter jurisdiction may be raised for the first time on appeal.... In addition, an alleged lack of
subject matter jurisdiction must be addressed whenever it comes to a court's attention.” (citation
omitted)].) Therefore, *144  Edison is not barred from asserting for the first time on appeal the
trial court's lack of jurisdiction under section 1759.


**42  2. Section 1759 Does Not Bar Wilson' s Claims
Having concluded that section 1759 raises an issue of subject matter jurisdiction that is not waived
by a party's failure to raise it in its answer or a demurrer, we must determine whether that statute
bars Wilson's claims. For that we turn to Covalt, supra, 13 Cal.4th 893, 55 Cal.Rptr.2d 724, 920
P.2d 669, in which the Supreme Court developed a three-part test to determine whether section
1759 applies.


a. The Covalt Test


In Covalt, supra, 13 Cal.4th 893, 55 Cal.Rptr.2d 724, 920 P.2d 669, the Supreme Court was
required to reconcile section 1759 with another provision of the Public Utilities Act, section 2106,
that allowed private actions for damages against public utilities in certain circumstances. Section
2106 provides in relevant part that “[a]ny public utility which does, causes to be done, or permits
any act, matter, or thing prohibited or declared unlawful, or which omits to do any act, matter,
or thing required to be done, either by the Constitution, any law of this State, or any order or
decision of the commission, shall be liable to the persons or corporations affected thereby for all
loss, damages, or injury caused thereby or resulting therefrom.”


The court noted that in an earlier case in which it had been required to reconcile these two
provisions for the first time, Waters v. Pacific Telephone Co. (1974) 12 Cal.3d 1, [114 Cal.Rptr.
753, 523 P.2d 1161] (Waters ), it had “declared the primacy of section 1759 and the correspondingly
limited role of section 2106. The [Waters ] court held that ‘in order to resolve the potential conflict
between sections 1759 and 2106, the latter section must be construed as limited to those situations
in which an award of damages would not hinder or frustrate the commission's declared supervisory
and regulatory policies.’ ” (Covalt, supra, 13 Cal.4th at pp. 917–918, 55 Cal.Rptr.2d 724, 920
P.2d 669, quoting Waters, supra, 12 Cal.3d at p. 4, 114 Cal.Rptr. 753, 523 P.2d 1161.) The Covalt
court explained that, under the Waters rule, an action for damages under section 2106 “is barred
by section 1759 not only when an award of damages would directly contravene a specific order or
decision of the commission, i.e., when it would ‘reverse, correct, or annul’ that order or decision,
but also when an award of damages would simply have the effect of undermining a general
supervisory or regulatory policy of the commission, i.e., when it would ‘hinder’ or ‘frustrate’ or
‘interfere with’ or ‘obstruct’ that policy.” (Covalt, supra, 13 Cal.4th at p. 918, 55 Cal.Rptr.2d 724,
920 P.2d 669.)
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The Covalt court observed that “[t]he Waters rule may be further understood by considering
examples of how it has been applied by our Courts of *145  Appeal. When the bar raised against a
private damages action has been a ruling of the commission on a single matter such as its approval
of a tariff or a merger, the courts have tended to hold that the action would not ‘hinder’ a ‘policy’
of the commission within the meaning of Waters and hence may proceed. But when the relief
sought would have interfered with a broad and continuing supervisory or regulatory program
of the commission, the courts have found such a hindrance and barred the action under section
1759.” (Covalt, supra, 13 Cal.4th at pp. 918–919, 55 Cal.Rptr.2d 724, 920 P.2d 669.)


The court then turned to the case before it, in which the plaintiffs filed an action for damages and
injunctive relief against a utility, alleging the utility's power lines that ran on land adjacent to the
plaintiffs' residence emitted “ ‘high and unreasonably dangerous levels of electromagnetic **43
radiation onto plaintiffs' property.’ ” (Covalt, supra, 13 Cal.4th at p. 911, 55 Cal.Rptr.2d 724, 920
P.2d 669.) The court applied the Waters rule by answering three questions: “The first question is
whether the commission has the authority to adopt a policy on (1) whether electric and magnetic
fields arising from the powerlines of regulated utilities are a public health risk and (2) what action,
if any, the utilities should take to minimize that risk” (id. at p. 923, 55 Cal.Rptr.2d 724, 920 P.2d
669); “The next question is whether the commission has exercised the foregoing authority to adopt
a policy on powerline electric and magnetic fields” (id. at p. 926, 55 Cal.Rptr.2d 724, 920 P.2d
669); “The final question is whether the present superior court action would hinder or interfere
with that policy within the meaning of Waters ... and its progeny” (id. at p. 935, 55 Cal.Rptr.2d
724, 920 P.2d 669).


As to the first question, the court found that “the commission has broad authority to determine
whether the service or equipment of any public utility poses any danger to the health or safety
of the public, and if so, to prescribe corrective measures and order them into effect.” (Covalt,
supra, 13 Cal.4th at pp. 923–924, 55 Cal.Rptr.2d 724, 920 P.2d 669.) It cited, among other things,
section 761 of the Public Utilities Code, noting “that whenever the commission finds that the
‘equipment, appliances, facilities, or service of any public utility, or the methods of manufacture,
distribution, transmission, storage, or supply employed by it’ are ‘unsafe,’ it shall prescribe the
equipment, appliances, facilities, or service to be provided or used by the utility, and shall further
prescribe ‘rules for the performance of any service or the furnishing of any commodity’ by such
utility” (Covalt, supra, 13 Cal.4th at p. 924, 55 Cal.Rptr.2d 724, 920 P.2d 669, quoting § 761),
and section 762, noting that “whenever the commission finds that the equipment, apparatus, or
facilities of any utility should be changed or improved, or new structures be erected, in order to
promote the ‘security’ of its employees or the public, it shall order the utility to make such changes
or erect such structures.” (§ 762; see Covalt, supra, 13 Cal.4th at p. 924, 55 Cal.Rptr.2d 724, 920
P.2d 669.)
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As to the next question, the court noted that the Legislature initiated an inquiry into the potential
health effects of electromagnetic fields (EMF) *146  caused by electrical utility generating and
transmission facilities, and directed the commission and the State Department of Health Services
(DHS) to jointly conduct certain high-priority research projects and submit a report on the status
of those research projects and recommendations, if any, for legislation to limit exposure to EMF.
(Covalt, supra, 13 Cal.4th at p. 926, 55 Cal.Rptr.2d 724, 920 P.2d 669.) The commission and
DHS did so, and concluded that California should take no action at that time to regulate EMF
around electric power facilities because such actions would be premature given current scientific
understanding of the issue. (Id. at p. 927, 55 Cal.Rptr.2d 724, 920 P.2d 669.) Subsequently, the
commission issued a decision in a proceeding regarding the construction of a new transmission line
by Edison, in which the commission ruled that although it would not adopt standards prescribing
maximum allowable EMF levels or require any action to be taken to change EMF exposure levels
along existing transmission lines, it would be prudent to avoid new exposure to EMF, and therefore
it would require the utility to take certain steps to avoid unnecessarily exposing people to EMF.
(Id. at p. 928, 55 Cal.Rptr.2d 724, 920 P.2d 669.) A short time later, the commission reopened
and enlarged its inquiry **44  into the topic of EMF, and appointed an advisory panel, which
issued a report to the commission recommending certain interim actions. (Id. at pp. 929–930, 55
Cal.Rptr.2d 724, 920 P.2d 669.) The commission held public hearings on those recommendations
and issued an interim opinion and order, and ultimately established an EMF policy for electric
utility facilities and power ines. (Id. at pp. 930–931, 55 Cal.Rptr.2d 724, 920 P.2d 669.) The court
concluded that “[t]here is no doubt that the commission is still actively pursuing the broad policy
inquiry into the potential health effects of powerline electric and magnetic fields...” (id. at p. 934, 55
Cal.Rptr.2d 724, 920 P.2d 669), and that “the commission has exercised—and is still exercising—
its constitutional and statutory authority to adopt a general policy on whether electric and magnetic
fields arising from the powerlines of regulated utilities are a public health risk and what steps, if
any, the utilities should take to minimize that risk” (id. at p. 935, 55 Cal.Rptr.2d 724, 920 P.2d 669).


As to the final question, the court concluded that most of the plaintiffs' claims failed to allege facts
sufficient to state a cause of action, and the remaining claim, for nuisance, was barred by section
1759 because it would hinder or interfere with the commission's policy. Addressing the nuisance
claim, the court noted that to award damages for nuisance under a theory that EMF impaired
the use and enjoyment of the property because the plaintiffs feared that EMF would cause them
physical harm, the trier of fact would be required to find that a reasonable person viewing the
matter objectively would experience a substantial fear that EMF cause physical harm and would
deem the invasion so serious that it outweighs the social utility of the utility's conduct. The court
found that those findings would be inconsistent with the commission's conclusion that the available
evidence does not support a reasonable belief that the EMF in question present a substantial risk
of *147  physical harm and that regulated utilities need take no action to reduce EMF levels from
existing power lines. (Id. at p. 939, 55 Cal.Rptr.2d 724, 920 P.2d 669.)
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b. Application of the Covalt Test


In applying the Covalt test to this case, Edison argues that (1) the PUC has broad authority “to
regulate the design, siting, operation, and safety of electrical distribution systems”; (2) the PUC
has exercised that authority by issuing regulations that “include detailed design, construction,
operating, and safety specifications for every possible aspect of electric distribution systems
(e.g., G.O. 95 [(construction of overhead systems)]; G.O. 128 [(construction of underground
systems)]; G.O. 165 [(inspection requirements)]; G.O. 131–D [(planning and construction of
electric generation, transmission and distribution facilities)]; G.O. 174 [(substations)] ...)”; and
(3) the jury award obstructs and interferes with the PUC's regulations and policy by “imposing
liability on Edison for stray voltage that results from Edison's compliance with those regulations”
and “effectively finding that Edison was required to do something—‘completely eliminate[ ]’ stray
voltage—that the PUC does not require.”


[4] The PUC itself offered a similar analysis in an amicus curiae brief filed at the request of the trial
court in two consolidated cases filed by Wilson's neighbors against Edison based on allegations of
stray voltage in the areas surrounding the Topaz substation. 22 23  First, the PUC argued **45  that
the commission “has authority to adopt regulatory policies and programs regarding the design,
construction, operation, and maintenance and safety of utility equipment and facilities.” Next,
it argued that the commission exercised its authority by “adopting various regulatory policies
and programs governing *148  the design, construction, maintenance, operation, and safety of
the equipment and facilities such as those at issue in this case,” noting that those policies and
programs “are reflected in various Commission orders, decisions, rules, and regulations,” such
as the rules and requirements set forth in general order (G.O.) 131–D, G.O. 95, and G.O. 128.
In addition, the PUC noted that its “regulatory policies and programs in this area are continuing
and ongoing,” citing the frequent amendments to G.O. 95 and the adoption in 2012 of G.O.
174, “containing ‘Rules for Electric Utility Substations.’ ” Finally, the PUC argued that court
adjudication prior to a commission finding of wrongdoing “would interfere with the Commission's
authority to interpret and apply its own orders, decisions, rules and regulations regarding the
design, construction, operation, maintenance and safety of utility equipment and facilities.” The
commission noted that its “regulatory programs ensure, among other things, that regulated utilities
will be subject to uniform requirements,” and that a trial court's determination of the issues in the
consolidated cases could “unintentionally result in new or inconsistent requirements regarding the
design, construction, operation, maintenance, and safety of utility equipment and facilities.”


22 The amicus brief was filed in the consolidated cases Daniel Richmond, et al. v. Southern
California Edison Company (L.A.S.C. Case No. BC497689) and Lori Barber, et al. v.
Southern California Edison Company (L.A.S.C. Case No. YC066729). We granted Edison's
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request to take judicial notice of the amicus brief, which was filed on June 23, 2014,
after Edison filed its appellant's opening brief; Edison's request was made before Wilson's
respondent's brief was due. According to the amicus brief, the consolidated cases asserted
claims based upon allegations that Edison “violated Commission General Order (‘GO’) 95,
Rule 33.2 by allowing electric current to escape from its confines using the ground as a
conductor” as well as other claims related to alleged excessive EMF radiation at the Topaz
substation.


23 We recognize that the question whether the PUC has exclusive jurisdiction is a legal question,
and we are not bound by the PUC's determination. (See, e.g., PG & E Corp. v. Public
Utilities Com. (2004) 118 Cal.App.4th 1174, 1195, 13 Cal.Rptr.3d 630[“[I]n deciding this
issue we necessarily take into account the PUC's interpretation of the statutes it is charged
to administer, mindful that the PUC's interpretation is not controlling but is accorded weight
commensurate with the thoroughness, validity, and consistency of the PUC's reasoning. The
PUC's interpretation is one of ‘among several tools available to the court’ in determining the
meaning and legal effect of a statute.”].)


In contrast to Edison's and the PUC's analysis, Wilson in her respondent's brief focuses only on
the second question, and appears to argue that section 1759 applies only if “the PUC exercised its
authority to specifically regulate the specific conduct for which the plaintiff sought civil damages.”
She contends that because there is no regulation on stray voltage, Edison fails the Covalt test.


[5] We disagree with Wilson's assertion that section 1759 applies in this case only if the PUC
has issued a specific regulation on stray voltage. In Covalt, the court observed that under the
Waters rule, section 1759 barred an action for damages “not only when an award of damages
would directly contravene a specific order or decision of the commission, ... but also when an
award of damages would simply have the effect of undermining a general supervisory or regulatory
policy of the commission, i.e., when it would ‘hinder’ or ‘frustrate’ or ‘interfere with’ or **46
‘obstruct’ that policy.” (Covalt, supra, 13 Cal.4th at p. 918, 55 Cal.Rptr.2d 724, 920 P.2d 669,
italics added.) But we also disagree with Edison's (and the PUC's) assertion that the commission's
adoption of various policies governing the design, construction, maintenance, operation, and safety
of electrical distribution facilities is sufficient to establish the PUC's exclusive jurisdiction over
the claims in this case. 24


24 There can be no dispute that the PUC has the authority to adopt a policy on safety issues,
including stray voltage, arising from the operation of the Topaz substation. As the Supreme
Court stated in Covalt, “the commission has broad authority to determine whether the service
or equipment of any public utility poses any danger to the health or safety of the public, and
if so, to prescribe corrective measures and order them into effect.” (Covalt, supra, 13 Cal.4th
at pp. 923–924, 55 Cal.Rptr.2d 724, 920 P.2d 669.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004496635&pubNum=0007047&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004496635&pubNum=0007047&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1759&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996195543&pubNum=0004040&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1759&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996195543&pubNum=0004040&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974124770&pubNum=0000233&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000221&cite=CAPUS1759&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996195543&pubNum=0000661&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996195543&pubNum=0004040&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996195543&pubNum=0000661&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996195543&pubNum=0000661&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Wilson v. Southern California Edison Co., 234 Cal.App.4th 123 (2015)
184 Cal.Rptr.3d 26, 15 Cal. Daily Op. Serv. 1425, 2015 Daily Journal D.A.R. 1608


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 27


*149  As Wilson correctly points out, it is not sufficient that the PUC issued general regulations
requiring that electrical distribution systems be operated and maintained in a manner to ensure
safety and service, and setting forth certain design requirements. Indeed, the Supreme Court in
Covalt cited with approval Pierce v. Pacific Gas & Electric Co. (1985) 166 Cal.App.3d 68, [212
Cal.Rptr. 283], in which the appellate court held that section 1759 did not bar the plaintiff's action
for damages caused by a defective transformer that exploded and sent 7,000 volts of electricity into
house wiring designed to carry 120 volts. The Supreme Court noted the appellate court properly
rejected “a contention that the superior court lacked jurisdiction under the Waters rule simply
because a general regulation (Gen. Order No. 95) provides that electric supply systems shall be
maintained in such a condition as to give ‘safe’ service and utilities shall ‘exercise due care to
reduce to a minimum’ the hazards from overhead wires.” (Covalt, supra, 13 Cal.4th at p. 945, 55
Cal.Rptr.2d 724, 920 P.2d 669.)


Edison, however, does not solely rely upon the general safety and design regulations issued by the
PUC. As Edison explains, those regulations specifically address grounding, including grounding
requirements for common neutral systems like the Topaz system. (G.O. 95, rules 21.4, 33.3, 58.2,
59.4.) Those regulations require that grounding be “effective” (G.O. 95, rule 21.4) and set forth
detailed minimum requirements for ground conductors (G.O. 95, rules 33.3, 59.4). Because the
PUC expressly requires that electrical distribution systems be grounded, and because (as even
Wilson's expert witness testified at trial) stray voltage is an inevitable byproduct of grounding,
Edison argues that Wilson's lawsuit—which imposes liability on Edison for damages resulting
from this byproduct—contravenes the PUC's grounding regulations because Edison cannot comply
with those regulations while also satisfying Wilson's demand that it completely eliminate stray
voltage on her property. 25


25 Edison notes that Wilson testified that mitigation of touch potential by bonding or installing
insulators would be insufficient because the stray voltage would not be eliminated.


[6] Our review of the general orders Edison cites and the cases in which PUC exclusive jurisdiction
was found lead us to conclude, however, that the Covalt test is not satisfied here.


First, although there is no doubt that the general orders require grounding of substations, it may be
that Edison could comply with the regulations and still mitigate the stray voltage that results from
grounding. Although that is an issue that is more appropriately submitted to the PUC under the
primary jurisdiction doctrine **47  (see Farmers Ins. Exchange v. Superior Court (1992) 2 Cal.4th
377, 390–391, [6 Cal.Rptr.2d 487, 826 P.2d 730] [when a claim is *150  originally cognizable in
the courts, primary jurisdiction “ ‘comes into play whenever enforcement of the claim requires
the resolution of issues which, under a regulatory scheme, have been placed within the special
competence of an administrative body; in such a case the judicial process is suspended pending
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referral of such issues to the administrative body for its views’ ”] ), it does not mean that Wilson's
claims are barred under the Covalt test.


Second, when the PUC adopted G.O. 174, entitled “Rules for Electric Utility Substations,” the
commission explained why it was needed: “The Commission's current General Orders 95, 128,
and 165 are already designed to promote safe operation of electric utility and communications
infrastructure facilities, and provide minimum safety requirements which the utilities are to
supplement with additional safety precautions when local conditions warrant. However, these
General Orders do not give guidance as to how utilities operate and maintain their substations, and
there are no specific regulations governing substation operation.” (Order Instituting Rulemaking
to Implement Com. Regs. Re Safety of Electric Utility Substations (Oct. 25, 2012) 2012 WL
5448420, [2012 Cal. PUC LEXIS 470, p.*2], italics added.) G.O. 174 does not, however, contain
any such regulations. Instead, the general order requires each electric utility to establish and update
an inspection program for its substations, maintain records of its inspections, and submit annual
inspection program summaries and reports summarizing completed inspections to the utilities
safety and reliability branch of the PUC. (G.O. 174, rules 30, 31, 32, 33, 40.) And although the
PUC ordered the utilities to meet annually to share their newly developed practices and review
their own practices in light of other utilities' practices, with the expectation that “a ‘best practice’
will evolve that shows how to most effectively operate and safely control the electric systems in
California ... even as these practices continue to reflect the unique elements of each system” (Order
Instituting Rulemaking to Implement Com. Regs. Re Safety of Electric Utility Substations, supra,
2012 WL 5448420, 2012 Cal. PUC LEXIS 470, at p. *10), it is unclear whether this “best practice”
will address stray voltage issues. Therefore, we cannot say with any certainty that litigation of
Wilson's claims would hinder or interfere with the PUC's regulatory policy.


Finally, the purported exercise of authority that Edison relies upon is of a vastly different character
than the kinds of exercise of authority found in cases in which courts applied the Waters rule and
found that section 1759 bars the plaintiff's action. In most of those cases, the PUC conducted (or
was in the process of conducting) investigations into or adopted regulations on the specific issue
alleged in the plaintiffs' lawsuit. (See, e.g., Covalt, supra, 13 Cal.4th 893, 55 Cal.Rptr.2d 724,
920 P.2d 669 [plaintiffs alleged damages due to defendant's powerlines emitting EMF radiation
on plaintiffs' property; PUC conducted research projects on and investigations into the potential
health effects of EMF]; *151  Sarale v. Pacific Gas & Electric Co. (2010) 189 Cal.App.4th
225, [117 Cal.Rptr.3d 24] [plaintiffs sought damages and injunctive relief based on a utility's
alleged excessive trimming of commercially productive walnut trees located under the utility's
power lines; the commission had adopted a regulation mandating minimum distances that must be
maintained between conductors and vegetation, expressly declined to mandate the maximum limits
of tree trimming, and left to **48  the determination of the utility whether greater clearance were
necessary under the circumstances to accomplish the purposes of the regulation]; Brian T. v. Pacific
Bell (1989) 210 Cal.App.3d 894, [258 Cal.Rptr. 707] [plaintiffs sought damages and injunction to
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compel utility to restrict access of sexually explicit materials to adults through certain methods;
commission had conducted investigation and hearings on how to restrict access and adopted a
different method]; Schell v. Southern Cal. Edison Co. (1988) 204 Cal.App.3d 1039, [251 Cal.Rptr.
667] [owner of an RV park filed action alleging his RV park was entitled to residential baseline
gas and electricity allocations; proceedings were pending before the commission on whether RV
parks should come under a special rate schedule for provision of baseline service].)


In light of the absence of any indication that the PUC has investigated or regulated the issue of
stray voltage, and without any evidence that stray voltage cannot be mitigated without violating
the PUC's regulation requiring grounding, we cannot say that Wilson's lawsuit would interfere
with or hinder any supervisory or regulatory policy of the PUC. Therefore, we hold that Wilson's
claims are not within the exclusive authority of the PUC under section 1759.


B. Sufficiency of the Evidence
In its appellant's opening brief, Edison argued there was insufficient evidence to support Wilson's
claims, focusing on specific elements in each cause of action that Edison asserted Wilson failed
to prove. Wilson did not respond directly to Edison's arguments in her respondent's brief, and
did not address at all the elements of her claims. Instead she asserted that Edison ignored the
evidence of Edison's conduct before Wilson purchased her home, and gave too little weight to
the experiences of previous tenants and the evidence of Wilson's emotional distress. We have
examined the evidence presented at trial and conclude that Wilson failed to present sufficient
relevant evidence to establish the elements of her IIED and negligence claims. We cannot conclude
there was insufficient evidence to support Wilson's nuisance claim, since it requires the jury
to balance the gravity of the harm from the interference with Wilson's use and enjoyment of
her property against the social utility of Edison's conduct. Nevertheless, we hold that judgment
with respect to that claim must be reversed and remanded for retrial because the jury considered
evidence of Wilson's physical injuries (which should not *152  have been considered because
there was no evidence those injuries were caused by her exposure to stray voltage) in balancing
the harm against the social utility and finding in favor of Wilson.


1. IIED
Edison contends there was no substantial evidence that it engaged in any extreme or outrageous
conduct directed at Wilson, and therefore Wilson could not recover on her IIED claim. We agree.


[7]  [8]  [9] “The elements of the tort of intentional infliction of emotional distress are: ‘ “(1)
extreme and outrageous conduct by the defendant with the intention of causing, or reckless
disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering severe or
extreme emotional distress; and (3) actual and proximate causation of the emotional distress by the
defendant's outrageous conduct....” Conduct to be outrageous must be so extreme as to exceed all
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bounds of that usually tolerated in a civilized community.’ ... [¶] It is not enough that the conduct
be intentional and outrageous. It must be conduct directed at the plaintiff, **49  or occur in the
presence of a plaintiff of whom the defendant is aware.” (Christensen v. Superior Court (1991) 54
Cal.3d 868, 903, [2 Cal.Rptr.2d 79, 820 P.2d 181], citation omitted (Christensen ).)


[10] Wilson's theory at trial was that Edison had known for more than 20 years that there was stray
voltage at the property Wilson purchased in 2007, that the level of stray voltage was dangerous, as
evidenced by the physical injuries Wilson suffered, and that Edison's decision to put the property
on the market, its failure to eliminate the stray voltage, and its failure to warn Wilson caused Wilson
extreme emotional distress due to her physical injuries and her fear of harm to herself and her
children. 26  Had the evidence at trial demonstrated that the level of stray voltage was dangerous
and caused Wilson's physical injuries, we might conclude the jury's finding that Edison's conduct
was outrageous was supported by the evidence. But there was no such evidence.


26 Wilson's counsel confirmed at oral argument that Wilson's emotional distress was due in
large part to her distress over her physical symptoms.


To be sure, Wilson presented evidence of various physical ailments she suffered, as well as
evidence that she did not begin to suffer those ailments until after she remodeled her master
bathroom and began to feel electricity in the shower. Wilson did not, however, present any
competent evidence showing that those physical ailments were caused by her exposure to the stray
electricity at her house.


Although Wilson testified that a neurologist she went to in May 2011, Dr. Rederich, told her she
had severed her nerve endings and that she might *153  be developing secondary erythromelalgia,
she also testified that Dr. Rederich could not definitively say what was causing her symptoms.
Moreover, the specialist to whom Dr. Rederich sent Wilson, Dr. Beydoun, testified that Wilson did
not, in fact, have any nerve damage or secondary erythromelalgia, and that he did not know the
cause of her symptoms. Finally, Edison presented the testimony of an expert witness—the former
chairman of the Department of Neurology of Yale School of Medicine, Dr. Waxman—who testified
that he is not aware of any evidence that intermittent contact with low voltage electricity can cause
any kind of nerve damage or erythromelalgia. In fact, he testified that electricity (at levels from
10mA to 120mA) is administered to patients in a number of ways within the medical profession,
including when administering nerve conduction tests, such as were performed on Wilson.


Without expert testimony linking her physical symptoms to her exposure to stray voltage, Wilson
could not rely upon those symptoms as evidence that Edison allowed dangerous levels of stray
voltage on her property. (See Jones v. Ortho Pharmaceutical Corp. (1985) 163 Cal.App.3d 396,
402, [209 Cal.Rptr. 456] [“The law is well settled that in a personal injury action causation must
be proven within a reasonable medical probability based upon competent expert testimony”]; see
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also id. at p. 403, 209 Cal.Rptr. 456 [“ ‘[I]n the absence of factual circumstances of probability
understandable to a jury there must be some scientific testimony that can be interpreted as an
inference of hypothetical probability before we can allow a jury to speculate upon the rights of
citizens. [¶] ... If the experts cannot predict probability in these situations, it is difficult to see how
courts can expect a jury of laymen to be able to do so’ ”].) In fact, Edison had requested a jury
instruction based upon the language in Jones, but Wilson objected to the instruction, and the court
refused to give it on the grounds that Wilson was **50  asking only for general damages, and not
special damages. 27  While we acknowledge that Wilson did not seek to recover special damages for
her physical injuries, she clearly relied upon evidence of those injuries in attempting to show both
that the level of stray voltage at her house was dangerous and that she suffered emotional distress
due to those injuries. Therefore, she was required to establish that those injuries were caused by
her exposure to stray voltage, and the trial court erred in refusing Edison's proposed instruction.
Because Wilson did not present any evidence to establish the causal connection, we conclude that
she failed to present sufficient evidence to support her IIED *154  claim to the extent she relied
upon her physical symptoms to show that Edison's conduct was outrageous.


27 Edison's proposed jury instruction stated: “In a personal injury action, causation must be
proven within a reasonable medical probability based upon competent expert testimony.
A possible cause only becomes probable when, in the absence of other reasonable causal
explanations, it becomes more likely than not that the injury was a result of the defendant's
action.”


[11] To the extent Wilson contends the evidence she presented regarding stray voltage at her gas
meter—i.e., evidence that the gas company tagged her meter and turned off her gas service for a
weekend in August 2008, and tagged her meter again in April 2010—establishes that the level of
stray voltage on her property was dangerous, that evidence is insufficient to establish outrageous
conduct by Edison. First, the fact that the gas company restored service when Edison explained
that the source of the voltage probably was NEV tends to show that any danger from the voltage
on Wilson's gas meter was not significant. Moreover, the evidence showed that Edison worked
with the gas company to determine the best way to minimize the stray voltage at the gas meter,
and ultimately paid to have the gas company install isolators throughout the neighborhood, which
reduced the voltage on Wilson's meter to nearly zero. Thus, a finding of outrageous conduct by
Edison cannot be based upon Wilson's allegation that Edison allowed dangerous levels of stray
voltage onto Wilson's property.


Even if it could be found that a decision to put a property on the market when the levels of
stray voltage were enough to perceive but were not dangerous constituted outrageous conduct,
the evidence presented at trial was insufficient to hold Edison liable for IIED. Before Edison
authorized the release of the property for sale in 1998, it investigated the source of shocks and
found a problem on a nearby distribution pole; when that problem was fixed, the stray voltage at
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the house stopped. Edison's sales and leasing manager went to the house and touched the areas that
previously had produced shocks to verify there were no more shocks. After the property was sold
in 1999, there were no reports of shocks for the next five years. Thus, the evidence showed that
Edison reasonably believed at the time of the sale that it had eliminated the potential for shocks.
And when Edison received a report of shocks in 2004, it thoroughly investigated the situation,
conducted simulations, and implemented a plan to install a common neutral system. After the
system was installed, Edison confirmed with the tenants that they were satisfied with the results,
and Edison received no more complaints of shocks or stray voltage until Wilson's gas meter was
tagged in 2008.


In short, the evidence presented at trial showed that Edison believed it had eliminated the potential
for shocks when it put **51  the house on the market in 1998 to 1999. When it received a report of
shocks five or six years later, it responded by installing a common neutral system, which appeared
to fix the problem. When it received reports of electricity at Wilson's gas meter several years later,
it responded by working with the gas company to find a solution and paying for the installation of
isolators on all of the gas service lines in the *155  neighborhood. Finally, when it received the
report that Wilson was experiencing an electrical current in her newly remodeled shower, Edison
came to the house, took measurements to determine the level of electricity was not dangerous,
explained how the current could be eliminated by installing isolators or bonding the fixture and
the drain, and offered to pay for the installation of the isolators. This evidence is insufficient to
establish that Edison's conduct was “ ‘so extreme as to exceed all bounds of that usually tolerated
in a civilized community.’ ” 28  (Christensen, supra, 54 Cal.3d at p. 903, 2 Cal.Rptr.2d 79, 820 P.2d
181.) Therefore, the judgment in favor of Wilson on her IIED claim must be reversed.


28 To the extent Wilson relies upon her testimony that an Edison claims representative yelled
at her during the May 6, 2011 meeting at her house when she described her symptoms,
that evidence is insufficient to establish liability for IIED. (See Hughes v. Pair (2009) 46
Cal.4th 1035, 1051, 95 Cal.Rptr.3d 636, 209 P.3d 963 [“Liability for intentional infliction of
emotional distress ‘ “does not extend to mere insults, indignities, threats, annoyances, petty
oppressions, or other trivialities” ’ ”].)


2. Negligence
To establish liability for Edison's negligence, Wilson was required to present evidence that Edison
owed a duty to Wilson, that Edison breached that duty, and that Edison's breach was a proximate
cause of the harm Wilson suffered. (Federico v. Superior Court (1997) 59 Cal.App.4th 1207, 1210–
1211, [69 Cal.Rptr.2d 370].) Edison contends Wilson failed to establish any breach of duty. We
agree.


[12] Wilson attempted to establish a breach of a duty by Edison through the testimony of her expert
witness, electrical engineer Douglas Bennett. Bennett testified that Edison violated standards in the
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electrical distribution industry in the way it designed its distribution system at the Topaz substation,
but he did not know what was wrong with the design. He also stated that Edison violated standards
by allowing dangerous levels of electricity to be present at Wilson's home, although he could not
state what constitutes a dangerous level. When asked why he believed Edison had not complied
with its duties and responsibilities as a distributor of electricity, he said, “Because the voltage still
exists at the property. And that's not right.... [¶] [Wilson is] being subjected to these voltages. They
are totally out of her control. They can only be addressed by the Edison Company to reduce the
voltage present at her house.”


Given the undisputed evidence that stray voltage is an unavoidable byproduct of grounding, which
is required by the PUC, it cannot be the case that Edison breached a duty owed to Wilson by failing
to eliminate all stray voltage at Wilson's house, whether perceived or not. Moreover, because
the *156  only injury Wilson claimed in her lawsuit was emotional distress, 29  she was required
to show that Edison's **52  breach threatened physical injury to her. (See Potter v. Firestone
Tire & Rubber Co. (1993) 6 Cal.4th 965, 984–985, [25 Cal.Rptr.2d 550, 863 P.2d 795] (Potter )
[“[T]here is no independent tort of negligent infliction of emotional distress. [Citation.] The tort
is negligence, a cause of action in which a duty to the plaintiff is an essential element. [Citations.]
That duty may be imposed by law, be assumed by the defendant, or exist by virtue of a special
relationship.”] “[U]nless the defendant has assumed a duty to plaintiff in which the emotional
condition of the plaintiff is an object, recovery is available only if the emotional distress arises out
of the defendant's breach of some other legal duty and the emotional distress is proximately caused
by that breach of duty. Even then, with rare exceptions, a breach of the duty must threaten physical
injury, not simply damage to property or financial interests.” (Potter, supra, 6 Cal.4th at p. 985,
25 Cal.Rptr.2d 550, 863 P.2d 795.) Thus, at the very least, there could not have been a breach of
duty during the period when no shocks were felt on the property. 30


29 Wilson's counsel made clear in his closing argument to the jury that the harm for which
Wilson sought to hold Edison liable was the emotional distress she suffered as a result of
Edison's conduct. He told the jury, “So what I'm asking for is for damages and what's called
general damages, anxiety, emotional distress, the inconvenience, the items that are on the
verdict form that are—essentially these are the nonfinancial damages. What I'm asking for
is for emotional distress for the past and for the future.”


30 Although it might be argued that the stray voltage found at Wilson's gas meter could
demonstrate a potential threat of physical injury to the extent it could cause an explosion,
the evidence showed that Edison acted to eliminate that threat. It responded to the reports of
voltage by explaining to the gas company that the voltage was NEV and agreeing to monitor
it (which appeared to address the gas company's concern about any possible danger), and
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then paid for the installation of isolators on the service lines (which virtually eliminated the
voltage).


Even if we assume that exposure to low voltage shocks could threaten physical injury (despite
the absence of evidence that the physical injuries Wilson suffered were caused by that exposure,
and the testimony of Edison's expert that such exposure does not cause physical injury), there is
no evidence that Edison breached any duty of care in this case. As noted, the evidence showed
that Edison had eliminated the touch potential in the house in 2005, inasmuch as there were no
reports of shocks from that time until Wilson remodeled her bathroom in 2011. That remodel
created touch potential in her shower because the water pipes she installed were metal and the
drain was connected to the ground. Once she reported the problem to Edison, Edison owed her a
duty to eliminate the touch potential. The evidence shows that Edison explained to Wilson (and
her boyfriend) what needed to be done to eliminate the touch potential, and offered to pay for the
installation of plastic isolators. Wilson, however, refused Edison's offer, insisting that Edison had
to eliminate all stray voltage on her property. In light of this evidence, we conclude that Wilson
failed to present sufficient evidence to *157  support her negligence claim because she failed to
establish any breach of a duty by Edison that threatened physical injury to her.


3. Nuisance
[13] Edison contends the judgment on Wilson's nuisance claim must be reversed because the
claim is precluded under Civil Code section 3482, which provides that “[n]othing which is done
or maintained under the express authority of a statute can be deemed a nuisance.” According to
Edison, because the undisputed evidence establishes that the stray voltage Wilson experienced is
an unavoidable byproduct of grounding, and the substation's grounding is both required by and
fully compliant with PUC regulations, Civil Code section 3482 applies.


**53  In making this argument, Edison relies upon Farmers Ins. Exchange v. State of California
(1985) 175 Cal.App.3d 494, [221 Cal.Rptr. 225] (Farmers ). In that case, plaintiff insurance
companies sought damages for automobile paint corrosion caused by the state's pesticide spraying
for medfly eradication. Rejecting the plaintiffs' argument that Civil Code section 3482 did not
apply because the law at issue “did not ‘expressly authorize’ the state to damage automobile paint
finishes,” the appellate court stated: “This misses the point. The authorizing statute need not predict
the precise nature of the damages. It need only authorize the governmental action.” (Id. at p. 503,
221 Cal.Rptr. 225, 175 Cal.App.3d at p. 503.) Edison argues that in this case, “the PUC need
not have ‘expressly authorized’ stray voltage to exist on properties around a utility's electrical
distribution infrastructure, ... [i]t need only—as it did—impose the design, siting, operation, and
safety requirements for Edison's electrical distribution system, including grounding, with which
Edison complied.”



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3482&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3482&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985160310&pubNum=0000227&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985160310&pubNum=0000227&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985160310&pubNum=0000227&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3482&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985160310&pubNum=0000227&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985160310&pubNum=0000227&originatingDoc=I3c242c50b0aa11e4a789c634412f9918&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Wilson v. Southern California Edison Co., 234 Cal.App.4th 123 (2015)
184 Cal.Rptr.3d 26, 15 Cal. Daily Op. Serv. 1425, 2015 Daily Journal D.A.R. 1608


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 35


[14] Edison's reliance on Farmers, supra, 175 Cal.App.3d 494, 221 Cal.Rptr. 225 is misplaced.
As the Supreme Court explained in Varjabedian v. City of Madera (1977) 20 Cal.3d 285, [142
Cal.Rptr. 429, 572 P.2d 43] (Varjabedian ), “ ‘ “[a] statutory sanction cannot be pleaded in
justification of acts which by the general rules of law constitute a nuisance, unless the acts
complained of are authorized by the express terms of the statute under which the justification is
made, or by the plainest and most necessary implication from the powers expressly conferred,
so that it can be fairly stated that the Legislature contemplated the doing of the very act which
occasions the injury.” ’ ... A requirement of ‘express’ authorization embodied in the statute
itself insures that an unequivocal legislative intent to sanction a nuisance will be effectuated,
while avoiding the uncertainty that would result were every generally worded statute a source of
undetermined immunity from nuisance liability.” (Id. at p. 291, 142 Cal.Rptr. 429, 572 P.2d 43.)
Applying this standard in the case before it, which involved a nuisance claim based upon odors
emitted from the defendant city's operation *158  of a waste water treatment plant, the Supreme
Court rejected the city's argument that “the general authorization of municipal construction of
sewage plants ‘expressly’ sanctions the production of any particular level of odors within the
meaning of [Civil Code] section 3482.” (Varjabedian, supra, 20 Cal.3d at p. 292, 142 Cal.Rptr.
429, 572 P.2d 43.) The court observed: “None of the Government Code statutes under which
the city claims to act mentions the possibility of noxious emanations from such facilities. Nor
can we find that such odors were authorized by the ‘plainest and most necessary implication’
from the general powers there conferred, or that it can be fairly said that the Legislature
contemplated, to any extent, the creation of a malodorous nuisance when it authorized sewage
plant construction. Indeed, one object of such plants is to remove harmful and obnoxious effluents
from the environment.” (Ibid.)


The appellate court in Farmers distinguished the Supreme Court's decision in Varjabedian
on the grounds that the nuisance complained of in Farmers, “the release of a chemically
destructive spray into the atmosphere, was precisely what was authorized by the various statutes
[at issue].” (Farmers, supra, 175 Cal.App.3d at p. 503, 221 Cal.Rptr. 225.) The same cannot be
said in this case. Rather, the nuisance complained of here is similar to the nuisance complained of
in Varjabedian, i.e., a byproduct of a facility constructed in accordance with statutes or regulations
authorizing such facilities. Therefore, we **54  find that Civil Code section 3482 does not
preclude Wilson's nuisance claim.


Although we reject Edison's argument that Civil Code section 3482 precludes Wilson's nuisance
claim, we cannot affirm the judgment on that claim. 31


31 After oral argument, we asked the parties for briefing on whether the nuisance claim should
be reversed and remanded on the grounds that (1) it cannot be determined whether the jury
considered irrelevant evidence when determining whether the seriousness of the harm to
Wilson outweighed the public benefit of Edison's conduct; and (2) the jury was not instructed
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on the factors it was to consider to determine whether the seriousness of the harm to Wilson
outweighed the public benefit of Edison's conduct. We have received and considered the
supplemental briefing from both parties.


As we have explained, Wilson presented substantial evidence of various physical injuries she
suffered, but failed to show that any of those injuries were caused by her exposure to stray voltage.
In fact, the undisputed expert evidence established that exposure to that level of electricity would
not cause injury. While we do not doubt that Wilson suffered from the symptoms she described,
they were irrelevant to her claims in the absence of any showing of a causal connection between
the symptoms and her exposure to stray voltage. 32  It appears, however, that the jury considered
Wilson's injuries in reaching its verdict on at least one of her claims, because it asked the court
for *159  a read back of Wilson's testimony “regarding her symptoms and the dates of symptoms,
doctor's visits, et cetera.”


32 We emphasize that Wilson's theory at trial was that she suffered emotional distress as a result
of physical symptoms purportedly caused by stray voltage, not that the stray voltage caused
her emotional distress, which then caused the physical symptoms. In any event, she did not
present any competent evidence that the symptoms she described could have resulted from
emotional distress.


[15] There is no doubt that the jury considered this irrelevant evidence in deciding the nuisance
claim. The jury was instructed to determine whether Wilson was harmed by Edison's conduct
and whether the seriousness of the harm outweighed the public benefit of Edison's conduct. 33


We acknowledge that to recover on a nuisance claim the harm the plaintiff suffers need not be
a physical injury. (See, e.g., Acadia, California, Ltd. v. Herbert (1960) 54 Cal.2d 328, 337, [5
Cal.Rptr. 686, 353 P.2d 294] [“regardless of whether the occupant of land has sustained physical
injury, he may recover damages for the discomfort and annoyance of himself and the members
of his family and for mental suffering occasioned by fear for the safety of himself and his family
when such discomfort or suffering has been proximately caused by a trespass or a nuisance”];
Stoiber v. Honeychuck (1980) 101 Cal.App.3d 903, 919, [162 Cal.Rptr. 194] [“The statutory **55
definition of nuisance appears to be broad enough to encompass almost any conceivable type of
interference with the enjoyment or use of land or property”]; Civ.Code, § 3479 [“Anything which
is injurious to health, ... or is indecent or offensive to the senses, or an obstruction to the free use of
property, so as to interfere with the comfortable enjoyment of life or property ... is a nuisance”].)
Thus, the absence of evidence in this case to establish that Wilson's physical injuries were caused
by the stray voltage would not preclude recovery on her nuisance claim.


33 The jury was given CACI No. 2021, which instructed that, to establish her nuisance claim,
“Wilson must prove all of the following: [¶] No. 1, that Southern California Edison Company
by acting, or failure to act, created a condition or permitted a condition to exist that was
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harmful to [health, indecent] or offensive to the senses, or was an obstruction to the free use
of property, so as to interfere with the comfortable enjoyment of life or property. [¶] No. 2,
that this condition interfered with Simona Wilson's use or enjoyment of her property. [¶] No.
3, that Simona Wilson did not consent to Southern California Edison Company's conduct.
[¶] No. 4, that an ordinary person would be reasonably annoyed or disturbed by Southern
California Edison Company's conduct. [¶] No. 5, that Simona Wilson was harmed. [¶] No.
6, that Southern California Edison Company's conduct was a substantial factor in causing
Simona Wilson harm; and [¶] No. 7, that the seriousness of the harm outweighed the public
benefit of Southern California Edison Company's conduct.”


[16] Nevertheless, the jury's verdict on the claim cannot stand because under Wilson's theory of
the case, those physical injuries were an integral part of the harm she purportedly suffered. For
example, when explaining to the jury that it needed to determine how to compensate Wilson for
her damages in the lawsuit, counsel for Wilson told the jury: “[Y]ou have to identify what are the
harms and losses that were caused by Edison.... Ms. Wilson discovered on April 20th that there
was electricity on her line. That date started an absolute *160  nightmare for her and her family.
She went to her doctor, to a neurologist, and was told that she had nerve damage which set off a
chain of months and months and even years of tests, every blood test know[n] to mankind, skin
biopsies, nerve conduction studies, over and over and over again. Specialist. Taking her kids to
the doctor to make sure they are okay. [¶] She had to eventually leave the house. She was told by
her inspector who was the only person not attached to Edison, get out of the house immediately.
She couldn't afford to keep paying the mortgage on this house and to live in another place. Her
credit was destroyed. She has been—she's gone through all this emotional distress with her kids
in that house. They see it. She's worried about them. Are they feeding off me. It is absolutely
a disaster.” When counsel later specifically addressed damages for her nuisance claim, counsel
referred back to his earlier discussion of Wilson's “nightmare,” stating: “What is the amount to
compensate Ms. Wilson for interference with her use and enjoyment of her property. Ms. Wilson
has—basically from April 19 through today or through when she moved out [of her] house, that
home was essentially rendered useless.... [¶] Having electricity all over your fixtures, it effectively
destroyed her use and enjoyment of the home. I mean, what else can I say. It's a nightmare and we've
gone through that. So I'm going to ask for $500,000 for the nuisance claim.” Counsel then discussed
Wilson's physical symptoms, and argued that all of the doctors who testified acknowledged that
her symptoms were real. Because the evidence of Wilson's physical injuries should not have been
considered by the jury when evaluating the gravity of the harm Wilson suffered from Edison's
interference with her property, we must reverse the judgment and remand the matter to the trial
court for a retrial on the nuisance claim.


a. Jury Instructions on Retrial
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Because the nuisance claim must be retried, we must address an issue regarding the jury instruction
for that claim. As noted, the jury was instructed that to find in favor of Wilson, it had to find
that “the seriousness of the harm [suffered by Wilson] outweighed the public benefit of Southern
California Edison Company's conduct.” No instructions were given as to what factors the jury
should consider in making this determination. We conclude that additional instructions are required
because without any guidance on the factors to consider, the jury cannot properly assess the
seriousness of the harm or the public benefit.


**56  In Covalt, the Supreme Court discussed the unique nature of a private nuisance cause of
action. The Court compared nuisance to trespass, and noted that unlike trespass, a nuisance claim
requires proof “that the invasion of the plaintiff's interest in the use and enjoyment of the land
was substantial, i.e., that it caused the plaintiff to suffer ‘substantial actual *161  damage’ ” and
that “ ‘[t]he interference with the protected interest [was] unreasonable ’ [citation], i.e., it must
be ‘of such a nature, duration or amount as to constitute unreasonable interference with the use
and enjoyment of the land.’ ” (Covalt, supra, 13 Cal.4th at p. 938, 55 Cal.Rptr.2d 724, 920 P.2d
669.) The Court observed that “[t]his requirement flows from the law's recognition that ‘Life
in organized society and especially in populous communities involves an unavoidable clash of
individual interests. Practically all human activities unless carried on in a wilderness interfere
to some extent with others or involve some risk of interference, and these interferences range
from mere trifling annoyances to serious harms. It is an obvious truth that each individual in a
community must put up with a certain amount of annoyance, inconvenience and interference and
must take a certain amount of risk in order that all may get on together. The very existence of
organized society depends upon the principle of “give and take, live and let live,” and therefore
the law of torts does not attempt to impose liability or shift the loss in every case in which one
person's conduct has some detrimental effect on another. Liability for damages is imposed in those
cases in which the harm or risk to one is greater than he ought to be required to bear under the
circumstances, at least without compensation.’ (Rest.2d Torts, § 822, com. g., p. 112.)” (Covalt,
supra, 13 Cal.4th at pp. 937–938, 55 Cal.Rptr.2d 724, 920 P.2d 669.)


The Court explained that “[t]he primary test for determining whether the invasion is unreasonable
is whether the gravity of the harm outweighs the social utility of the defendant's conduct, taking
a number of factors into account.” (Covalt, supra, 13 Cal.4th at p. 938, 55 Cal.Rptr.2d 724, 920
P.2d 669, italics added.) The court did not discuss those factors—because it found in that case
that the nuisance claim was under the exclusive jurisdiction of the PUC—but instead cited to the
Restatement Second of Torts, sections 826 through 831.


Section 826 of the Restatement Second of Torts provides that an invasion is unreasonable if “(a)
the gravity of the harm outweighs the utility of the actor's conduct, or [¶] (b) the harm caused by
the conduct is serious and the financial burden of compensating for this and similar harm to others
would not make the continuation of the conduct not feasible.” (Rest.2d Torts, § 826.)
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Section 827 of the Restatement Second of Torts lists the factors to be considered in determining
the gravity of the harm from an intentional invasion of another's interest in the use and enjoyment
of land: “(a) The extent of the harm involved; [¶] (b) the character of the harm involved; [¶] (c) the
social value that the law attaches to the type of use or enjoyment invaded; [¶] (d) the suitability of
the particular use or enjoyment invaded to the character of the locality; and [¶] (e) the burden on
the person harmed of avoiding the harm.” (Rest.2d Torts, § 827.)


*162  The factors to be considered in determining the social utility of conduct that causes an
intentional invasion of another's interest in the use and enjoyment of property are found in section
828 of the Restatement Second of Torts: “(a) the social value that the law attaches to the primary
purpose of the conduct; [¶] (b) the suitability of the conduct to the character of the locality; and
[¶] (c) the impracticability of preventing or **57  avoiding the invasion.” (Rest.2d Torts, § 828.)


Restatement sections 829 through 831 provide alternate tests to determine when an intentional
invasion is unreasonable: when the harm caused by the invasion is “significant” and the actor's
conduct is “for the sole purpose of causing harm to the other” or “contrary to common standards of
decency” (Rest.2d Torts, § 829); when “the harm resulting from the invasion is severe and greater
than the other should be required to bear without compensation” (Rest.2d Torts, § 829A); when
“the harm is significant and it would be practicable for the actor to avoid the harm in whole or in
part without undue hardship” (Rest.2d Torts, § 830); or when the harm is “significant” and “the
particular use or enjoyment interfered with is well suited to the character of the locality” and “the
actor's conduct is unsuited to the character of that locality” (Rest.2d Torts, § 831).


The CACI instruction given to the jury in this case (CACI No. 2021) did not address any of these
factors or alternate tests. The absence of any instruction on these factors or tests not only left the
jury without any guidance as to the proper focus of their deliberations, 34  it also rendered CACI
No. 2021 an incorrect statement of the law because it allowed the jury to find liability for nuisance
even if the jury did not find that the harm to Wilson was substantial. The instruction merely stated,
as the fifth element that Wilson must prove, “that Simona Wilson was harmed.” (See CACI No.
2021, element 6 [“6. That [name of plaintiff ] was harmed”].) Moreover, the fourth element set
forth in the instruction seemed to suggest that the harm need not be substantial, because it stated
that Edison's conduct needed only be enough to “reasonably” annoy or disturb an ordinary person.
(CACI No. 2021, element 5 [“5. That an ordinary person would be reasonably annoyed or disturbed
by [name of defendant ]'s conduct”].)


34 In fact, Wilson's attorney may have misled the jury about what it should consider when
determining whether the seriousness of the harm outweighed the public benefit of Edison's
conduct. Addressing this element during closing argument, counsel stated: “[T]he final
element here is that the seriousness of the harm outweighs the public benefit. That, I think,
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is an easy one because no one is claiming there's a public benefit to putting unacceptable
levels of voltage on fixtures.” Counsel misidentified the “public benefit” to be considered.
The question is not whether the interference itself is a “public benefit.” Rather, the question
is whether the conduct that causes the interference is a “public benefit.” (See Rest.2d Torts,
§ 828, subd. (a) [to determine the social utility of conduct that causes the invasion, one must
consider “the social value that the law attaches to the primary purpose of the conduct ”],
italics added.)


*163  Had the jury been instructed on the proper factors to consider when weighing the gravity
of the harm against the social utility of Edison's conduct and found Edison liable, the statement
of these elements would be sufficient because in finding in favor of Wilson the jury necessarily
would have concluded that the harm was substantial. Without such instruction, it is not. Therefore,
on retrial the jury must be given an additional instruction to supplement CACI No. 2021.
The additional instruction, which for clarity should immediately follow CACI No. 2021, is as
follows: 35


35 By providing this instruction, we simply seek to give guidance to the trial court in this case.
We suggest that the CACI committee consider our concerns regarding CACI No. 2021 and
determine if additional instructions should be drafted for use generally in nuisance cases.


[17] In determining whether the seriousness of the harm Wilson suffered outweighed the public
benefit of Edison's **58  conduct you should consider the following factors.


To determine the seriousness of the harm Wilson suffered, you should weigh:


a. The extent of the harm, meaning how much the condition Edison caused (that is, stray voltage)
interfered with Wilson's use or enjoyment of her property, and how long that interference lasted.


b. The character of the harm, that is, whether the harm involved a loss from the destruction or
impairment of physical things she was using, or personal discomfort or annoyance.


c. The value society places on the type of use or enjoyment invaded; in this case the property was
used as a residence. The greater the social value of the particular type of use or enjoyment of land
that is invaded, the greater the gravity of harm from the invasion.


d. The suitability of the type of use or enjoyment invaded to the character of the locality. The
character of a locality is based upon the primary kind of activity at that location, such as residential,
industrial, or other activity.


e. The extent of the burden (such as expense and inconvenience) on Wilson to avoid the harm.
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[18] To determine the social utility of Edison's conduct, you should weigh:


a. The value society places on the primary purpose of the conduct that caused the interference.
The primary purpose of the conduct means Edison's main objective for engaging in the conduct.
How much social value a *164  particular purpose has depends upon how much its achievement
generally advances or protects the public good.


b. The suitability of the conduct that caused the interference to the character of the locality. The
suitability of the conduct depends upon its compatibility to the primary activities carried on in
the locality.


c. The practicability or impracticality of preventing or avoiding the invasion.


D. Punitive Damages
Edison contends the punitive damages award must be reversed because there is no substantial
evidence that an Edison managing agent authorized or ratified any alleged malicious, oppressive,
or fraudulent conduct. We agree.


“In a civil case not arising from the breach of a contractual obligation, the jury may award punitive
damages ‘where it is proven by clear and convincing evidence that the defendant has been guilty
of oppression, fraud, or malice.’ (Civ.Code, § 3294, subd. (a).) ‘Malice’ is defined as intentional
injury or ‘despicable conduct which is carried on by the defendant with a willful and conscious
disregard of the rights or safety of others.’ (Id., § 3294, subd. (c)(1).) ‘Oppression’ is defined as
‘despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of
that person's rights.’ (Id., § 3294, subd. (c)(2).)” (Roby v. McKesson Corp. (2009) 47 Cal.4th 686,
712, [101 Cal.Rptr.3d 773, 219 P.3d 749].) The term “despicable” is not defined in the statute,
but the Supreme Court has observed that it is applicable to “circumstances that are ‘base,’ ‘vile,’
or ‘contemptible.’ ” (College Hospital, Inc. v. Superior Court (1994) 8 Cal.4th 704, 725, [34
Cal.Rptr.2d 898, 882 P.2d 894].)


[19]  [20] When the defendant is a corporation, “[a]n award of punitive damages against a
corporation ... must rest on the malice of the corporation's employees. [¶] But the law does not
impute every employee's malice to the corporation.” (Cruz v. HomeBase (2000) 83 Cal.App.4th
160, 167, [99 Cal.Rptr.2d 435].) Instead, the oppression, **59  fraud, or malice must be
perpetrated, authorized, or knowingly ratified by an officer, director, or managing agent of the
corporation. (Civ.Code, § 3294, subd. (b).) “ ‘[M]anaging agent’ ... include[s] only those corporate
employees who exercise substantial independent authority and judgment in their corporate
decisionmaking so that their decisions ultimately determine corporate policy.” (White v. Ultramar,
Inc. (1999) 21 Cal.4th 563, 566–567, [88 Cal.Rptr.2d 19, 981 P.2d 944].)
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[21] In this case, Edison notes that Wilson's assertion that an officer or managing agent of Edison
authorized or knowingly ratified alleged despicable *165  conduct is based upon the testimony
of two witnesses: William Perry, an employee of the gas company, who testified that discussions
between Edison and the gas company regarding mitigation of stray voltage on neighborhood gas
meters included vice presidents of Edison; and Tina Drebushenko, an Edison employee who sent e-
mails regarding reports of shocks at the property in 1997 to several Edison employees, including at
least one manager who “should have some impact with [Edison] policy.” Wilson does not dispute
that this was the only evidence showing knowledge on the part of Edison officers or managing
agents.


But as Edison observes, even if this testimony establishes that managing agents ratified or
authorized something, the conduct they ratified was far from despicable. While these managing
agents no doubt were aware that stray voltage was present on Wilson's property (although Wilson
did not own the property at the time of Drebushenko's email), they were made aware of that in
the context of Edison attempting to mitigate it to ensure the level of voltage did not present any
danger to the occupants of the property. This certainly does not constitute oppression, fraud, or
malice. Therefore, the punitive damages award must be reversed. Because Wilson failed to present
sufficient evidence to support an award of punitive damages, she is not entitled to seek punitive
damages on retrial of her nuisance claim.


DISPOSITION


The judgment is reversed. On remand, the trial court is directed to enter judgment in favor of
Edison on Wilson's IIED and negligence claims, and hold a retrial of her nuisance claim. On retrial,
the trial court must instruct the jury on the factors it should consider in determining whether the
gravity of the harm Wilson suffered outweighed the public benefit of Edison's conduct that caused
the interference. Wilson is not entitled to seek punitive damages on retrial. The parties shall bear
their own costs on appeal.


We concur:


EPSTEIN, P.J.


COLLINS, J.
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